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.'d.'.1 @ .'. 3..,e @#. w..... c9 f. ~.g Q. MEMORANDUM AND ORDERdp .
g jh,

'

* ; q. "V'by.; [ f C: " C*& a%,4./.M.f.0;,

0 M. ,
.J 4 . V;. M .{. >.

d..WW In ALAB.8758 we confronted, Inter alla, a challenge by the intervenor

iW59 /.;%<W?.:.M,N,UdWW.,
- ..a

;t . 7;'.y;w) M. .v1:. v ..;p W
. - . ,-

New England Coalition on Nuclear Pollution (Coalition) to the Licensing+. ,

.$YMfD,..cM,A
a m o .. .o .

D@M. m
|

UQdi Board's disposition in its March 25, 1987 partial initial decision 2 of o e of 'D$;.j
1

-!- gf5 MOy.
9.M McM @r& W T;M@b $ gS4 the issues the Coalition raised in the onsite emergency plarining and safety

@@@d issues phase of this operating license proceeding involving the Seabrook nuclear

gJf;>"y [. ,$... M [;;. M.. M Q'g @.d kfacility. Specifically, the Coalition disputed the Board's finding that the RG58 i. u@. 9 !, ,.%. eM.; w - @.3 '% coaxial cable, used for data transmission in the facility's computer system,
.

PpffQi.%,%w,.$'pdf.7v
h had been demonstrated to be "environmentally qualified" - i.e., capable of

M M D d .' O .-J Y D C M -) continuing to perform its intended function for such period as might be necessary/

'J/TDy P.y/g g @ % Q^d after a severe (e.g., loss-of. coolant) accident.8
f ; e. . Q i L./ n i;D. p M X ' @, JJ.. .v s. . . RM< Our review of the matter did not disclose a sufficient evidentiary foundation

.~

c., Mad,nWP./m..L @. !MV.r.m~Qi y
7:. 4

for that finding. Accordingly, ALAB.875 returned th: issue to the Licensing
M # M.e. Q Q Af4d$w$ . Board with instructions either (1) to identify tM portion of the existing record

n a .M,

,I.WJQJIW.yWRd ein that provided such a foundation; or (2) to reopen the record for a further
,p%$h lq exP oration of the environmental qualification of RG58 cable.'

h N D M h @G d h > V . j/r g.P:pN $ 33Pointed to what it deemed to be adeqt' ate evidentiary support for the challenged
b 98$diMhN-h in an October 16, 1987 memorandum (unpublished), the Licensing Board

A W h f$' {M'My -[D'IN . finding. Given the cited evidence, the Board informed us that it had determined/M
. ~'. 9C that there was no need to reopen the record.
f. .. . j , [ M . $ 1 7 % $ Q. ' . W:@ 9.y h The Coalition, the applicants, and the NRC staff each took advantage of

3' . ,M p ,,1,MM),.dN%.%|] our invitation to comment on the substance of the Licensing Board's memo.
. , . , ,47 ?,ef 0. C v J .#

. - ff .~ > ' . ' $, ', randum. On the basis of those commenu and our own independent evaluation

N Q. f ''; M 'Q i n.,l}' 3 of the Board's analysis, we conclude that the matter must be remanded once.

A W :M._ic.j.W;. h .m. W h;; h{f {
.g again. For reasons that will appear, we do not believe that the evidence cited%[MM b:hhd by the Licensing Board provides sufficient support for its finding that the RG58WM

lMM@f;O '! A ?. q.F,,MT, @e . ;.;pour attention to certain other evidence that they assert does supply a satisfactory
coaxial cable is environmentally qualified. Although the applicants have brought4

.D.W,% . mS +
e % %, 1p. sH

FTh/Afp,[(.gQ$idOd&MMSM
claim in the first instance.

& 'i
MGN basis for the finding, we believe that the Licensing Board should evaluate that

[h Y @ N $,9 @h h.
"R, .,r ..Y: .. f. h t . 6 y 3 c'.$|<y@

1. As noted in ALAB.875, unlike two other types of coaxial cable (identifiedW !: wpm.1'M
as RG11 and RG59) similarly supplied by the International Telephone and. W. . .f.6O *QJ ? 4,K L. . W W:7'- i;? ' *:.*W~,gj* , . . .- ..,.s.

..,4 > / c .a
1

,,-.y .

.? - * .#c} / - 26 NRC 251 (1987)
,'
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1,,12p.3710,25 NRC 177.. ' ,,.,.o' 3.
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. : .i 5. g. 'l'elegraph Corporation (ITT), the RG58 cable was not itself tested for the
.

1/)i i$ M W if h. M. 8[,[.M h7appeared from the applicants' equipment qualification file (EQF) pertaining to
Purpose of determining whether it is environmentally qualified. Rather, it

..; T MNh h Mj
/ e;.g;w m o 1pAgy g g w,h

'

;- M that vender's cables that the RG58 cable wns deemed qualified solely on the basis
.c. . . ..~ 4| chp@NQpe w:4

- .r;r

, l'. h] .';', $ .'"'. '. p @y m sg/ y ; g
M. of the tests performed on the RG59 cable.5 These two cables are indisputably

.- .y.%.p;gSW h1K similar in materials and construction. Nonetheless, because of what seemed to.

@y.Q be significant differences in the din.cnsions of their conductors and insulation, it,

... N k % N ill| M M j[[7 g was n .t clear to us that the RG59 cable test results could serve as the foundation%

'MA ?-fd.([p M. M, . ..:y2.d. .R.Y. . .(. M.idMedM- dM#itherefore asked to refer us to di'closores in the existing record that established
W e. ..c.4-E.3: M for the environmental qualification of the RG58 cable. De Licensing Board was

..
-

3
:

.,7. .f. f:..i.'M@@@Gr@f.< 'O.Q;J.6M .
"that the differences in the two cables are unimportant for present purposes" or,

4.TM.M,$. sp y y&; p@f.n.M. i...a
RW failing that, to reopen the record to explc,re further the acceptabdity of using the+,4g,s ~ opj., g.MKQ RG59 cable test results to qualify the RG58 cable.'4

,fg.*M gp[@;dyg QiW:
'

In its October 16 responsive memorandum, the Licensing Board cited two
' , M. d|h DMWfk segments of the EQF (not alluded to in the partial initial decision) as justifying

e.?, ' g|^ Qy|O. . ,l. '/.; ' M|| :4
. d., . ,:<..O. a;; the conclusion that the RG59 cable test results could be used to establish thec . w :

? M.,'|7, [ . W N y environmental qualification of the RG58 cable. First, the Board pointed to the

s E '@I ' U.e MM@. . fact, revealed in Reference 1 of the EQF, that there are different operating; . . -Q

7, , , ,. pd "..
;

j,V'i. c.:Q. ,s. p..gm n.3.;Q;g.;gj;X requirements for the insulation resistance (IR) of the tw cables. The requirement- , . m

Q for the RG59 cable, which has an insulation thickness of 0.061 inch, is 10,000. n. ,, ...-n.n ..c
$ ~$.' M5[y.jMci cmc (.'. megohms per 1000 feet of cable. For its part, the RGS8 cable, with an insulation
,6MMQQdS M.hMpg thickness of OS40 inch, has an IR operating requirement per 1000 feet of one-

...JMi$c.M. T J' / h:y@gdd, tenth of that amount (i.e.,1000 megohms). Rese data led the Board to conclude

' d.;-
'

M;Q that "the predicted performance of the smaller RG58 cable under conditions of
'

b'm.s'M.f. +,7''
. g f M.@ environmental qualification tesdng would be proponional to the lower required

' '

. /. jf T'*fff' operating resistance of its insulation.'"
~~"

, ,
'

.

>
- .- .. '.e' p,, n .' . . |:S Second, the Licensing Board noted that the RG59 cable had been subjected ;s

, .,
. W.- to a high potential test during which it w~as required to withstand an alternating

J[. 3.,z.hf:$;. N.Mk current (ac) voltage of 80 volts per mil (0.001 inch) of insulation thickness. Inas- )

- "

'
-

'* , * ;O. ' -43Vn; much as this specific emironmental quali6 cation requirement thus takes into I

'
-

. , .
~ ",

f. t|, 4.f /,
-a

' '
xcount the thickness of the insulation (i.e., the greater the thickness, the higher )

E:.d, ;. Y. I,, $ ;,@@;%h@,.,
,

,.
- the voltage that must be withiteod, and vice versa), the Licensing Board rea- !3 7,'. ..

, ?, .; c.,f, . T... ; k;. f. w.@ ; ..@u; %y y
.Qp soned that a high potential test (f the RG58 cable would have yielded results

similar to the acceptable resuits obtained in the testing of the RG59 cable.8
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57 2. We agree with the Coalition and the staff that there is evidence in the

DhMY@h;@'bdNh('d[gf9d'{
:

7 tM% record that casts considerable doubt on the validity of a principal underpinning

^VjBh @.O M ! of the Licensing Board's thesis - namely, that the performance of the RGS8

, 3,@; ct @... ,k.9 M, i' M., eM d b.9 2 M f-@:e . wh..-- . A. .S cable could be predicted on the basis of the satisfactory test results obtamedp
d $ with regard to the RG59 cable. As seen, that thesis rests in large measure onAN$tkiM$M',Nkh@d the premise that, at least in the case of ITT coaxial cable, there is a fixed

MM..g.h,I?+:.d %.
Z M, M M $w. W.% $ W . %. x' $ j. g d |

.. .g%. ~ p. .
,W. relationship between the thickness of the cable insulation and the specified

F - ?l operating insulation resistance. But that premise is torpedoed by the data in/ kd'Uf.Q

MW4%nM.3.P'Qg$g.W @ Q@M*. D N k M.g g?
e. the EQF pertaining to RG11 coaxial cable.

&b DR nat cable (which, according to the Ucensing Board, possesses the same
WA!q insulation matenal and construction details as the RG59 cable') has an insulation

7. n ,k.jihM.gMFM. thickness of 0.122 Inch." Because that is twice the thickness of the RG59 cable

T(fg. M.M M W W,kVk[M, insulation, under the Licensing Board's hypothesis one would have to assume

TFM8m .R.a.~:W.@< Pn ,.W. o %..p&y
f!O -Q b that the specified operating insulation resistance for the RG11 cable would

~ y

NM/$qg appreciably exceed the 10,000 megohm value assigned to the RG59 cable. HeYf7e @$'&fSGWp.. / Q ORWW estuality is, however, that the same value is specified for both cables." In short,

|WMMfigR& %@nh@[hydffh b the presumed relationship between insnhtion thickness and operating insulation.

h[ resistance simply has not been established."

h@%@@hY %WIy|?hkg;ggh|Yd.ih,WD.$[e
jg hrmng to the second prong of the Licensing Board's analysis in its OctoberW. 5

kf Wh 16 memorandum, no party appears to dispute that a high-potential test of theD. 5

;y..ge WMNa.s;@e.0.i,g,w p[N?$Nh b/ RG58 cable would likely have produced results similar to the acceptable results&

f. ffe' ~?! obtained in the testing of the RG59 cable. But, standing alone, that fact does
'S . <

'

:' .. .m.4..%_ P.m .w.W.g . ,: .C'^.h not serve to justify the Board's ultimate conclusion that the RG58 cable canfe . h

'p"' O'M/MD.S.," .gy;j@r s %@p-:
.wu . c.

( be considered environmentally qualified on the strength of the tests performed
,

O y,yc.h 7[1/4 N. W | $ 4
J &_' 4.g; on the RG59 cable. In order to reach that conclusion, one would first have to |,,

%, TM$ determine that, of the tests utilized in probing the environmental qualification,

..$$'. .|.j , MQMQ of electrical equipment, only the high-potetial test has relevr.nce in the case of
'

: g
- e e., s,A.w.w;% .J :. '..i, D~i L. awn the RG58 cable.

WA ..T .

he applicants assert that the function of the RG58 cable is not the mitigation
w

dO%p.p'.w:!,4 F p$.g|Wd. .J.J
p

IR. .s.%. .w. y.$.y of the consequences of an accident. Rather, they insist, the EQF establishes that,3*3 nFif- % e y . -54., a

W M @4 @.)!? g @. M M Q N $..'h
g should an accident occur, that cable need maintain its integrity only to the extent'

$ -hDQL necessary to avoid compromising the fulfillment of the safety function of other
h@hU4OS,$Mj$;%1Yf$ydEN components." It followr, we are told, that the high. potential test is all that need
'

*
.

? d %~ . & y c' %nb . QM, .t:
7;.ME.N - '-NWT, ,':

. .. %
. :4+.u q)r% '.. ,see LBP 8710,2s NRC at 21011.

-

?.-( ; -;z. .y z . .r? F,c .-

u -.
n..

<

;. c-- jg e

,M , . . tmh "seeca*ian Exhibit 4, Marance 1, Appendia A.
1

y i V*.-7,' |cy * ,; ', . ' p#@, -y.%,7. t . -Q;$[pyu M at Merence I, sections 161.1.b.161.2B.b. and 2.6.1.T 1= |M
4 ~ ' ,7 - ' .. ' ' , . , .'

u rw their part, the splicams cated that openurg insuladen re.astance vahme should not be considend as, . .

''9:. if q=mco cmarts fcr accident conditams. If this is so, it wadd appear that in no evers could the niane. ship
,, 7 "*. ' + 7.'. y

.w*4
. | 4, y.

.

Q between the 10.000 and 1000 megohrn values assigned to the RG59 and RG58 cables. respectively be used to
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th@N.fE'k'h5khhh which would allow "operations short of full power operations" upon favorable
M! f t. g g findings concerning the matters under 10 C.F.R. 650.57(a). LILCO believes

M E .Nf $g u?.4 [', q%@ f-g @gd g '|dthat only one numbered section of 50.57(a), f(a)(3), involves any dispute, and
- 'ld M .ydl believes funher that the showing that has been made under i 50.47(c)(1) by its

% Y, g[#1 ;[V FRC A :- V,dM .h ,h; MN".[l'

Request for Authorization fully satisfies the two-pronged test of 5 50.57(a)(3)

3 j" ,~h'fgy|' '' ..w;;@gr. uSq..<-
. ?: , . r M by demonstrating that the 25% power operation "can be conducted without.

- - . w. e

.g'g.gf.;,3 endangering the health and safety of the public" and "will be conducted in
|

,D. %,,:'/s i ,-0/E y?h;W @l' W
'g: .Why compliance with the regulations." LILCO's Brief at 5,6.

1 ;9|')f'. 1.!,fM:.6 ~
-,. m. w 'Ihe Governments view LILCO's implication that it has demonstrated com-. > 4. -

* QE @m. -h 56@Ad'.g' @O? % %.
ylhG ;.

4 >,M. ' @-% YS
.'

liP ance with 9 50.47(c)(1) as "patently false." Governments' Reply at 4. The |

,

i$,,g,MC Governments point out that before a license can be issued under $ 50.57(c) there I
, M ,D '

.Ql ,7y. . .#.C. . y<{Q;'t.3.I.
must be an initial decision on the matters identified in 5 50.57(a). Further, the l

,

.' -

Governments argue that $$ 50.57(a)(2), (3), and (6) must all be satisfied, notg,. .
' . ..., J : p f. s, . s . ' J :w - ,'y N simply $ 50.57(a)(3) alone. They point out further that LILCO has not acknowl-

' i[-jf. f f', |] D
''

g ,, - , edged the important provision of $50.57(c) that the panics have the right to
j .- i Qi c ,;':' ,' ,; "'

" P' ? N.:1 ~ ' y?
.

-

be heard on relevant contentions before the required initial decision is issued..,.

Governments' Reply at 6.,

s; @... g2f.p i :c. y. h, '' . Staff cites i50.57(c):
Qf.. .x.Wf R:'b > d.|. ' 1

.
,c. .+

. }? MfEhf .,p '. $ . Q.) ,.','y '

#. '| ' Acdon on (a modon to cperare at low powerl shall be taken by the <esiding o(Scer with
fi{.".N,%',M'D.)A 3,"

wy@d-3 Mq.P[3'p% %/
,9; due regard to the rights of the parties m the proceeding, including the right of any pany m je c. .

/ < ", ; 4 be heard to the extent that his contentions are relevant to the activity to be authorizeii Pnor. . .f s r

' Mh['Q.k fl J't
.

j-

to taking any action cn such a modon which any party opposes, the presiding officer shallj.

(j' d'!M iMK0.' 4 |%@'#Q.,M '". . $'CA . I| , k.] make findings on the maners specified in paragraph (a) of this secdon as to which there is

q;;c:J -
M. h'' a ecmtroversy, in the form of an initial decision with respect to the contested activity sought
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.4
w.; y. c;.Q. .w..3 ~rf,.,*..:.;, n. w

j to be atshorized. . .
3

_ , O. e - , s '. i, w ..

.], ;.
7 *i : 8' .. . ' : 4 The Staff then notes that "[t]his language indicates that the Board should (1)

(
|.

,

4, ";. ? " {b-,',(,] 1 M]'E consider whether pending contentions in the proceeding are relevant to the

| RMi.-, g ';
'

/
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request for authorization of the activity (here 25% power operation); (2) allow
,' D '

i

t.M|$ f .-g any pany with contentions the opportunity to show that those contentions are so ;
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.y.g .' .yy / W M%ig% relevant; and (3) make fmdings on the application of the Q 50.57(a) criteria to1.Ps i;g g 0 " J.6..
the activity sought to be licensed with respect to those criteria [ sic | contentions]r ;

V ijd$.W, ;g[yy%@A@f@f{633 .' i placed into controversy by an opposing party." Staff's Views at 6.
.d_. n ?,% We are thus confronted at the outset with the following questions:.p y ?' % &;. p .f.d T j b cQ s f s.- .m. , .

('::. W Q . %' k h j M M33hh.P'W3iMN;1
M:

( ,h ed:!.'
. ; : '% 1 1. Can the Applicant rely upon 6 50.57(c) to obtain authorization Nr

operation at less than full power by using 950.47(c)(1) to meet the

Wg$$h
'

requirements of f 50.57(a)?
. .T h'A.h.
| Cr,4 v ., T +g., | . Tic::p, g{. ;,K'!
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<;a 2. Which of the requirements of 5 50.57(a) must be met in this manner?
3. Which, if any, of the contentions currently in litigation are "relevant

r, , :c - p. - to the activity to be authorized"?
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,. ~ _ Through which of the three permitting conditions of $50.47(c)(1)3,.
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pensating actions," or "other compelling reasons") can 5 50.57(c) be |

m@,aQ:, f6 N:: . w ~ 2.: ; . Cw- seen to function where the movant attempts to rely on the sequence ,

J,&,, @&. w,%, qp';,.M'qr :t.. p;;,W,e. .. .+. . '

-w 1

in quesu.on 1,above? lg Qp.- . n
;
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.mry.c.w.v g'* ;. . ,v
W - 4 3. m.r;; Q M v.; . y; ;s; |

t,eM.,Np,w $$'$$,S $5U 'M.M, .4 . . . - -m.

NO/('etw::,-;hE'''N;I .
ANALYSIS OF QUESTION 1 |hdk - g

c;. 4 . c.n7m . c ,

/h/Mb, .. .

In examining the way in which 650.47(c)(1) can be used to satisfy the |

.MQNF./?. U'M it. 4 requirements of 5 50.57(c), it is instructive to consider the history of the

M|.M A.@ Q.T . f ? \,Q.Qf RW.M[.j. WM; section under which LILCO is presently operating the plant at 5% power, i

9, W N ; [ M M j . Q .- M /.5
- 0 50.47(d). That section is of comparatively recent origin (47 Fed. Reg. 30,232 |

MW' $2;QMQ[N9;|.$$'('
(July 13,1982)) and postdates both $ 50.57(c) and $ 50.47(c)(1). Two cases,

'E M. ,. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1

T'}4y ; 5 ; E*S,y %hk and 2), LBP 81-21,14 NRC 107 (1981), and Southern Cahfornia Edison |
. G.. ; -w~.- ; .Q M ,,,< Co. (San Onofre Nuclear Generating Station, Units 2 and 3), LBP-82-3,15 |':

.. : r
.. :- 'j,4. . . . .: .r , 4 ;.

. . y. n. j$ NRC 61 (1982), arose before the Commission adopted 5 50.47(d), and in each |

,

''
|

. , J f...'? the applicant sought permission to operate at low power for testing purposes
'

* * J. f ( W{ while still unable to fully comply with the Commission's emergency planning |.,

f, '- * ,,,|-;&! requirements. Diablo Canyon,14 NRC at 120 et seq.; San Onofre,15 NRC at., ,

..' 191 et seg.
' : g. ,i'[a 'g. h@,% In each case the. applicant argv'd, as LILCO does here, that operation

'
.

,' . ~ . .c'

..

{ 'Q
, 0 :,. F W M .N ;W; W .$ g

at a restricted power level (there 5%, here 25%) so reduced such factors
-Qifg as fission product inventory, residual heat, urgency to respond to off-normal

~

%y-y,TQ' fsij,'$@y
"' '

c
,

~ 1 .. * conditions, and the possible consequences of an accident that the deficiencies 1

,.v: '.- g .: 7, ;. . ' qpfp..M
i; j;.' of the emergency plans were not significant for the plant in question.14 NRC |

'

: ,
--r

, . t.1 > ^ ' '' p.c.) at 123-39; 15 NRC at 191-97. After hearing argument the boards in those casesi -

,' - | , d found that, for the proposed operations, the deficiencies in the plans were indeed' ' ^
,

1

/ - -
~

not significant 14 NRC at 139; 15 NRC at 197.
,

,N ' . n~-. , ,-N
'1 Both of these decisions were undisturbed on review. Indeed, when the

, - - Commission issued the rule change that created i 50.47(d), permitting operation

'{ '

. a & '- ., ; p ': up to 5% without full compliance with the emergency planning regtdations, it.,.,

K noted these decisions favorably, saying:
. ,- - ~ '

|.- sc;, ,
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v. ., .. :.
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~:a .
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g < g- u ;. g q ,- e ' ne level of rid assodated with lowper operadon has been esdmated by the staff in |

gc.q)f f'j| 5.) [ . , # } # .'' b,[.7 l ' several recers operadng ticense cases: Diablo Canyon . . San Onofre . . and 12Salle |' i .1N
.'{Q' /N ?. O m f r'i.1 . . - y . ; |d, j')
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. . . In each case the Safety Evaluadon Report concluded that low-power risk is several '

O ' .
orders of magrdtude less than full-power risk. Rese Sodings supprt the general conclusion(,.',.I *, . ' i,D hM ,:'Q' :
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J L_ ' ' ;i 47 Fed. Reg. 30,232,30,233 n.l.
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d hhNMbNfNI Yl$.k.$ respect to operation above 5% Where only emergency planning contentions
$ k b .N b h h.h :f, h remain to be adjudicated, if an applicant submits a request under i 50.57(c) for
W!g.$yRfWg%|fMMyM operation in excess of 5% power, and asserts that the unresolved contentions can

h j be resolved for that power level by virtue of the "not significant for the plant in

N .N k . n y n M M }.#[ g$ f S A . %.f%@%M"'j$j.9; g3 mmh]
. ! question" provision of $50.47(c)(1), we must at least give the request serious

consideration. It is at least possible that the applicant may be able to comply. %
- %@d;pWQ;3 %

,if[$^j.,^ with the regulations and obtain a low. power license through this route. Thus we

%g/ q 26 M@y$@'@$@d.,@$ 7M
. %9 .

'' Lpf "| g :..
. QNM,p/ conclude that LILCO'S motion is properly filed and that no exemption from the'

f regulations is needed as urged by the Governments.
f, We caution, however, that the road may be a difficult one. In particular,YJ5% we note that the Commission sanctioned 5% operation in part because Staff.. x , AA.,8 %$M.y ' g, ,:. .4 < m,Q'' cn$,i/gd;$gi ' - i.

.e: . ..: . . , 1^ less than full power risk." It may well be that the risk at 25% is not so
e@.e;. analyses had indicated that the risks involved were "several orders of magnitude

$_ M f[".y.. .my '
- .

, ,

M ' ,.M {Q . , M .,
' i et the rule change exempted the applicant from NRC and FEMA review of many

/ 'kfk greatly diminished. We note also that the Statement of Considerations that the
M g.:-( '

Commission offered at the time of the rule change specifically noted that while.
. . .

/g 1. 3 .ae ,W
7 "% m 's" J . . } of the requirements of i 50.47(b), the NRC would nonetheless be expected to[.yM ;M>d >$_ d 7 review for compliance with subsections 50.47(b)(3), (5), (6), (8), (9), (12),
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and (15). 47 Fed. Reg. at 30,233. The exxt significance of the Commission's+5p.Zp G.YN:'. .,: . , establishing this requirement we have not evaluated in the light of 6 50.47(c)(1)'s
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relevant to the request . . . ; (2) allow any party with contentions the opportunity

.b. ( 5.. C ,2 ,2 ,',.,; :; s' . ( .'.
. to show that those contentions are so relevant; and (3) make findings on the_..

,

.
7 7 ; ,t^ N ,, . , application of the 6 50.57(a) criteria to the activity sought to be licensed" with, ,

s. . ..F .e..... ,%+1 respect to the matters m. controversy.
'. .: ,
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_ .'w,,....
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.'j,'[.[ ]( : ,c.f 'T SIUh. W :;y;fYJM @.N Qsignificant" test of $ 50.47(c)(1) Nrther, LILCO's claim that 25% of power
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test for contentions expressed in 6 50.57(c) is much less rigorous than the "not: ; .

.

' M . @'.'. hty.r i 'j{; @ y(d @k s 'g k
g$$5 g Operation lowers the risk sufOiently so that any emergency planning deficiencies

.w;p..h,;:p g j' g jd. M S
compares two incommensurables. How far some given risk must drop and in

. j .W JU.T are msigmficant or compensated (LILCO's Reply at 10) is a claim that inherently
, ,

q@$g.M dMJ ind3/M what way it must drop in order that some particular precaution may become

.

.g . a<gy.p,,p:meh,y@.. cy r5W unnecessary is not a matter instantly perceived.p..
. .m

: M .d f.C'@ S.6 Mg.g,g. T Thus our answer to questbn 1 is: The applicant is entitled to pursue this. ;,

i.,7 4 y ~ f '~yc 4 ' .Nd'c.L.j.Q.M course, but the circumstances of a particular case may well require a hearing,
@Q' .& A f- and we are bound to consider at the outset whether due process requires such a
s : ,
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< ~ ' ' r.. hearing and upon which of the unresolved contendons it should be based.
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Q.c . W M.oM @,a Here the controversy is simple, direct, and, in the Board's view, of little con-
e

8/.Nbk[-MA(I' N[M. 3Ek),$ f
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sequence. The Governments believe that the motion under $ 50.57(c) must con-

k,Mk: h sider subsections 50.57(aX2), (3), and (6). Governments' Reply at 5-6. LILCO
QM.W?f!!.jyMQMj-f5.9.M i-fc.J ,- believes it need only satisfy the requirements for 5 50.57(a)(3). LILCO's Reply

.h. W. p%;1 m@'N M.-* '~', %;at 3-5. Staff apparently takes no position.
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, ;~ w . a . O , cY/ ' S: De three subsections involved in the dispute set forth 6ndings that would be
J w~& ,, G .3 9.f.'f' M.,m.

. r. n a
$u. .| " 's required in order to issue a license (whether for full power or for limited powerd

. 2 under 6 50.57(c)). They read as follows:
. x 1 .:y., . . ,., m - c. : .-~., ,u , ,;v $: w . -

..
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e e e.b.- .. . , ' , '-* f < .g. ,e ;;y .p. 'sM,, ..,.c
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'/ (3) here is reasonable assurance (i) that the activities authorized by the operatingN

}
%.~ .' ,..I f y ' .. | license can be ccmducted without endangering the heahh and safety of the public, and (ii)
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favorably to LILCO. LILCO's Reply at 6. We fmd the logic difficult to follow,
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y, , -a but we see no need to grapple with it.
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are not at issue nor is the plant's conformity with the application, a positive
n 3 finding under $ 50.57(a)(3) would, in fact, be tantamount to a positive finding.-.y
,q'y. @ A for all three of the subsections at issue. Certainly a negative 6nding would be
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Motion for Stay of Proceeding, dated December 17, 1987; (3) identification of.. ,m..
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On September 21,1987, the Deputy Executive Director for Regional Opera-
''

? ,v y -f:Q.4/._ tions issued against Licensee an Order Suspending Licensing (Effective Imme- |y.3- m i:
,

,

.y -
diately) (published at 52 Fed. Reg. 36,479 (Sept. 29,1987)). The order recited

, '

' ~. % W, . ,s,. ./ W..^ ,

. ' , that on August 31, 1987, the NRC Staff commenced an investigation into the. . , n . ,. ' ja,r c : C , t .6.u, ' .. g ..
'

Licensee's activities, based upon allegations received by the Staff. Relying.. g. g,W ;. .v .Q:?.v9. .|.a ; . x. ..

my .s i

TAiW ' Spy.t. .",?J2
, . r. 3 .. -

;,
. upon the results of an initial investigation by the NRC's Office of Investigations

.A.., S . y3, n;i, /
s.

s c 4. ,. U ] s. . ' . - ("OI"), the Staff determined that on the tw occasions that were the subject ofs 3. . u;.
.y . o p ./' the allegations the Licensee had transported licensed material in violation ofSdOMMkb"N d.| U.S. Department of Transportation ("DOT") and NRC regulations. The order$ %MS M.W-7C ?A2 ,@-jIj!!,2i also noted the failure on both of these occasions to use required shipping pa-% ;d ; b f;V PA

1. W 2 |.f.T. @M N.'
HMd pers and labels. See 10 C.F.R. 6 71.5. While noting that the O! investigation was |

@w ,.
.v.... g/ M M., Q ,; !: $./. D ,.. ...d s;

i,.(N & p,y. . M?!?
continuing, the Staff concluded on the basis of information from the initial inves-g,. '

{ja.g W @@e
L tigation that the viola ons apneared to be deliberate, raising significant doubts

1
' |p. '''y.M.2P:13 ,i as to whether the Licensee is able or willing to comply with the Commission'sjf. N b h 't h h, @.h requirements to protect the public health and safety. Therefore, the Deputy Ex-M;}[ h' 3 QAQM[[ M eche Director for Regional Operations, pursuant to 10 C.F.R. il 2.201(c) and
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2.202(f), suspended on an immediately effective basis all activities authorized

1* tmder the license.
Q q', "M M ,. m p , Wg;gq' ne order further noted that, pursuant to 10 C.F.R. 5 2.202(b), the Licenseegic

h, bhp gj;W b [ k$ n M M pS f p {h- M ,{jfp
might file an answer showing cause why the license should not have been

%' suspended and might also request a hearing on the order. If a hearing were

.!QB1b.+3:pW*-M kh N'p;
requested by the Licensee (or any other person adversely affected8), theNhhIi5I

Q Commission would issue an order designating the time and plxe for any

M:f.:Wa.2. NWfM@F@hk@42 M.p p .M,d'$y,',h/@:M %,M.~ heanng. De issue to be considered at any such hearing would be wh' ether thewwa m n
suspensien order should be sustained.S

f' $.'.@$Mg@$MMbdWMdQ'$On October 5,1987, the Licensee filed an "Answer, Request for Rescission.S. ,$.'pp#d.

/$. & .
Ys! that the improper shipments to and from the island of Hawaii in February 1987

or Relaxation of Order; Request for Hearing." nerein, the Licensee admitted

4' %;SIh N hf,@d h.@ @[(G
'

MY
.8'MA'X. Qq occurred, as recited in the order. Answer at 17. The Licensee also admMed

@7;q @p M .$ p[8 7iM g..',p*Ch that the DOT's labeling requirements were not met with respect to the August
M8,7bMN,|N%g;FW@) 18, 1987 shipment to Johnston Island, as recited in the order, but denied that
Q ' p .;, % :[ .; 'f y ,.' d..
J F. d,, y

,
.-?.yy it violated DOT regulations by shipping the radiographic device on a military

, h... <,49, . . %. ,W, ,m'm
.f. .'?. 9 Ja,.i. flight that also carried passengers. Id. at 1718. The Licensee denied that Gordon

M:,;P)'N@ 9..
. . .V_

.

Finlay, president and owner of the Licensee, had any knowledge of (1) the
.

._
.

@ M @ N. $;d @ N f ;'.; h ;" ~ , 4 ,s
repackaging of the radiographic device involved in the Johnston Island shipmentm.

U,HMb:'A. h@-. .D.M,W', ?. L. t|,M.. i'F - N. /4'
M MMt- .7 7 ' ~- and the failure to have properly labeled the resulting package (Answer at 10) and

(2) the improper shipment of a radiographic device to the island of Hawaii. Id. at

.. inf.f.5.ft; ..M 13.-

u.<q[e @e .
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As noted in the order (at 3), the O! investigation was continuing at the

N; , N N . W 7[.r(.T M3+ X M| Mj.k:f E F.J 7- W [.6.d h
-

NhT?sM p "t'f. ' date of the order's issuance, nat investigation is still continuing, Ut as of
early December 1987, had progressed to the point where the Staff and O!

"| * , g.f considered referral of the matter.to the Department of Justice (Department)
$qs$ z f G i,,?;C6MM3 2[ ; . .M

.

C. E 'f to be appropnate. Discussionf by O! and the Staff were undertaken with the

,YJN.M,1MN M,-y4D. g,,.F|N'hMM'ff*k;M ; $.@g
jl Department, resulting in the Department commencing on December 8,1987, a

criminal investigation of the activities of the Licensee. In a conference call on
3. ,1f1-% ;; . b '::gM the following day (December 9,1987), the Staff advised Judge Lazo and counsel' , , . m.m

QQ?%|y@.S. .g..'w, .. P. ...: .~.f4'J ,. %. G.y.w y$ @N ' . q v5 . &' ;. .|yg for the Licensee that the Department had commenced a criminal investigation3, ' '. m' .- w - m.
A of the Licensee's activities and that the Department was requesting the Staff to

M$-MyJN'h.'f%;e seek a stay of this proceeding in order to avoid irreparable harm to the criminal
. ' :,

:h.f,fid[3'k h b k'?. $ $d @ investigation. It was agreed during that conference call that the Staff would file

'MM%tWMDbY by December 16,1987, a motion for a stay of this proceeding.

#.M's @ M e$ N g N h $g;'.$. $ g.g:
.

k i Although the Staff intends to seek a stay for a period sufficient to permit j

y ygg.Me p@ig the Department te complete its criminal investigation, since the Department has
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^' mno

$ length of time needed to complete the investigation. However, the Department
. ..

9 h [ )h M @ N'
MM- $ believes that it will be in a position to make such an estimate by about the

. f middle of January 1988. Accordingly, the Staff is enrrently requesting a stayh:dch.d
M( Q h % $ % 9

of this proceeding until mid February 1988 to permit the Staff to file a motionNN M h j for an extension of the stay (which the Staff would file by January 29, 1988),

-j)$U M .W d [ %gs$ N 3:D N.'t MNN to provide the Licensee an opportunity to respond to that motion, and to allow

h'$ qhyg[gfMQhe} time for the Licensing Board to rule on that motion.

TO.MrMi@MM{ dg/ .4. M, qW. On December 28,1987, Licensee filed its opposition to NRC StalT Mot. ion
: < M, x . ' .d for a Stay of Proceeding. In its opposition, Licensee requests not only that the

MM, M%;M. ,h'. .c-fe,eM. i%u ,e[ yE M .
. ~ . .

~g. g' Staff's motion be denied, but also that the Order Suspending License (Effective
M NE s' ANN.f6'&c Immediately), entered September 21, 1987, be immediately vacated due to
C.@*J '.MQ:- Chi- 0 ' : % Staff's dilatory and bad faith conduct.

h$p,Nk[Ek'%Q.5.20 >.' O' $h' Licensee argues that Staff must make out a clear case of hardship or inequityN'j?j .
,f , e '. g

, in being required to go forward with this matter if there is even a fair possibility
y ,;g'' f t. % j f/ ~~/ that the stay will damage Licensee. A stay of the type requested would devastate

,
, e W. ..; ' . .

Ljcensee's business and deny Licensee its due process rights. See Landis,,
^'e- :; . v. North American Co., 299 U.S. 248, 254 55 (1936).

- .>. . , ,
'

. . .
-

Staff acknowledges the heavy burden pixed upon it, yet asserts an entitlement- ~ , - , .

..{ .. to the stay based principally upon the slip opinion attached to its motion,, ,.. . . . ~ ,.* ''
: 7% w Adw1nced Medical Systems, Inc., ALJ 87-4, 25 NRC 865 (l987) (mis)..--

'

'
'

~. l ',
' ;sp ' ' | F. ' '. ? '-f , [.s N(I he facts of this matter could not be more dramatically different that those

-
.

.J in MfS. And, in MfS, only a 3-month stay was granted by the Presiding~ . [ { 7.. ]~'. Q N'l Officer. MfS, 25 NRC 872 73. While the balancing test applied in that case
'

. ' ,7 N .' .6 .
o , . q' is generally applicable before courts deciding this issue, it is clearly evident

> -

, . . . qqj .#.
-

. j that each balancing factor weighs in favor of Licensee, and against granting the
-

y ci: .
1 Staff's motion.

'-

., c
,

. ['?'
'

i) Despite the explanation by the Staff, it is clear that the request is for an open-
' '

c J.f / '. ended stay of all matters in this proceeding. A status report in mid February
1

5 ;-7 1988 can hardly be considered the end of the stay request. Staff"intends to seck
if.,.'$c'_t.'[d'":[,4;. . , .

'

'.tMA. ' .y - . . a stay for a pered suffluent to permit the Department (of Justice) to complete itsQ T C(:b:!k."* .; f ':- 4 cri,ainal investigation . . . [and Justice) is not now in a position to estimate the
'|'' l f.ffi "| t; ' ;O p, ,

,

'

length of time needed to complete the investigation." Staff Motion at 4. Such an;

. '.Qig,#.2p. . .'/. '.f.. S . C *A . ., . - 1 oppended stay request was denied in MfS under enormously less egregiousw n m |g,c. ..,s .~ ~.3 , r s ;.g .;j , 4:: 1, circumstances for the Licensee.
e

|'f$SO7s3.9.i. % . '/;'14' In MfS, "[b)cfore the proceeding progressed very far, the NRC Staff admin-

[[.J[.@ i U' M f'; ;M S['-}.E { istratively relaxed the terms of the crder." MfS. 25 NRC at 865. AMS was.

M [l'M,kdh)$ff /..,tfk% authorned to, and did, resume the suspended activities under certain conditions
'lM:ff.:-? imposed by the Staff. ;69

.y.J
'

y[.s @Q: .h g pr '' ' , Qi .'QM-? , outright denial of the stay request made by the Staff there. As the Staff argued

r g. W fy nis one fxt in MfS, above all else, militated against the Presiding Officer's !
.

f |

.
.fl n > ' . in MIS (at 866):
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'T.MQf /%D $3|:D The Staff betieves that since AMS nry now perform its normal Asiness under the cmdifm
~ : :.

,' - he related suspensim order, a stay would not be smduly burdensome m AMS (em@ asis

On the contrary, in this proceeding Licensee is unable :o conduct anythingI '. F 4A >

T like its normal business. The suspension order has neither teen relaxed norN d,D.ki% p s
|

: p $ Of W O,k b E39MS;k{,9,%%Q:. hthe Staff urging relaxation or rescission of the order.
7';Y h h [ 5w rescinded, wholly or partly, despite detailed settlement proposals by Licensee to

b h h.YO b. m s;%a:/ W@ h. . .O c.e p . N ,,n .~.n.m,f,. w@; 6.nAyy. ,e.e- itious processing of this matter. The combtned motions filed by Licensee with the
Staff admits that Licensee has consistently requested a hearing and expedi-4 1~E@m.m

wp

.h) h (p h Presiding Officer, dated December 14,1987, detail the effons to w hich Licensee

h7DM;3,$69pfdE9d,y[N;$jhas gone in seeking some forward movement in this matter. It is not without ;

- fC$%M moment that Licensee requested a hearing, a motions heanng, discovery, and a !

M '5 M@ M@ I N G :ch' d @ M M f 7 !8% prehearing conference before learning of the December 8 Staff referral to the

hhD' hf.N.% Department. There is no indication that Licensee intends to abuse the discovery
z

- wy - .
process,

c.J.a@g;g, p.z ;, ;g. ;.y " !.,l Analysis of the facts in this matter, under the four-prong balancing tes;
.

WM.Q'n?.W M.
r . Q. ..;

.

We# '

hl[C%M,, .$.'. ? '
.

established in Barker v. Wingo, 407 U.S. 514 (1972), also mandates the.

MU. N, . D. .O %, , .: conclusion that a stay is unwarranted. |.w%j$s
w.v,r :.u.4.(nh.

:, >

y&. @pg.W ,, w ..u:
~..v)

.
,

,

.

4> -g.ns. . .y : . j

+M'M.;iEp.~p,. crq| gyp gP .w .;*w;M3f$NWS'h'4N2@,. M'.(1) Length of Delay I

a
- '

fm . ~ s 4. . .

..

d '

t - 3 Wru % ' )
.o % %:.:. m % % > -: WMehc# Staff seeks an open-ended stay. No one can avoid that unmistakable conclu-

'E6GMd., g ~WEp&y -Q 9(. sion, and no one has predicted when, or if, the Department of Justice investiga-
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W. M.QJ.s,,. ]p;g; . W.; This case involves an appeal by David W. Held from the denial of a senior

M7'('p.m.>3,3.g.g,d.M.,'li. reacta operator's (SRO) license for Unit 1 of the Beaver Valley Nuclear Power
. Station. I have determined that the case is moot, in that Mr. Held is licensed asn.m-

' d.M M. 23 y . Wey#..
s,- ~.n

];..e e/.w xs W.'i G y .[ 6 ;4an SRO fcr Beaver Valley Unit 2 and cannot utilize more than one license at
c:
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the present time. Tr. 16 18, 22-23. The truth of the mability to use more than

,

c. .\,
:8 791'y .E( M.f. ~ one license is corroborated by the letter of Duquesne Power and Light Company

# ' '-

7|
. ;%" s ; d: withdrawing its previous certification that it required Mr. Held's services for(' , y ., z

V cv ' :
operating Unit 1. Letter from J.D. Sieber, Duquesne IJght Co., to U.S. Nuclear

,

-'*y
.

,
, i Regulatory Commission, November 12,1987.- ['g : ' 4 , #. .. t"'

M f.',M[7 ' . ..g.yg,.M}]a license and I am authorized to consider an appeal from a denial of a license. My
1 The reason the case is moot is that this is a proceeding contesting the denial of,.g /'

c N_q.
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- + ". 6 V r.
jurisdiction is to determine whether or not a license should be issued, not to

.,
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'y - Yf d.1
g 'JN.%|Tj y[@9%f,*f;C,D, .: .t1T Mi -;M, decide whether or not a particular examination has been passed.8

We note that Mr. Held applied for his SRO license for Unit 1 in 1986. He
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+ . Q. Q. , ' y presented a staternent from Duquesne Light Company, the operator of the unit,
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- 'I that he was needed as an operator of that unit. Were it not for the determination
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of the Staff of the Nuclear Regulatory Commission that Mr. Held had not passed
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the simulator portion of his examination, be would have been issued a license.8'

.?
,, ,' . |j 10 C.F.R. I 55.11 (prior to May 26,1987)., . , , lN - . |., . ;
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* ' Mr. Held's principal remaining concern, and the reason he has continued to._ ..g S l ' ;,/ '].

press his appeal, is that the issuance of a license to operate Unit I could be
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this instance, that possibility is troubling because hit. Held's alleged difficulties
, ,

O C fg.o ! ): d,<.,'cG.Q. f <R
,- ' '1 *'.'. , ,

on the simulator examination do not appear to be specific to Unit I and are,
,

' %

" g -C' i ,;'( j f].y $ 7 j )? therefore, the kind of alleged deficiencies that an employer could consider to
.

have been resolved through hir, H'Id passing the SRO examination for Unit 2' Y ,'' i ..
,

f ', .W,"f?f . "'. and gaining operating experience with that unit.
'M,<

",', ,-

A consequence of the decision I am now issuing is that there is no final
.

W''
' '

decision by the Nuclear Regulatory Commission concerning whether Mr. Held
,

'.- ' - ,; ), y
4, . . w- . ;; f . , ., ' . i r. passed his simulator examination cr should have been issued a license at

,,

.c . 1 : ,n

c ' , n. ' '. '' % ,. { h - thc time he took that examination. Hence, Mr. Held is in a special kind ofs. , , ,
,

j 9 -3 . J:; , limbo in which the outcome of his license application has never been fully
.s

-C .Q.Q' ,[T:n%y$'
'.

determined. Duquesne Light Company could, therefore, consider itself free to
-

.

l'
y. ; ,0 f .h. f;. / determine whether he has demonstrated the kind of knowledge of Unit 1 that,

< -

3, ;,. ., ;

..; .2:. .a N,gh.w.O would fit him for Beaver Valley duties for which the utility wishes him to bes ., a._

'

c'g.g ,1 knowledgeable of Unit 1 (but for which there is no legal requirement inat he be.>-

i. -f. .
.N licensed to operate Unit 1).". / , W-*-- .. ..- .o ,

in reaching this decision, based on mootness, I am aware that there is. '
. .

.' ' . t' .l ' a possible circumstance in which the mootness of this case wt>uld be self-
,

,-

~

I ;y[';
# reversing. That is, it is possible that at some future time, Duquesne Light could

. m
'

.
,

'

, . . . - ',.9 .; obtain an agreement to dual license personnel for both of its units and it might

t C ;a . ' | n '-c . ,. ?. . ;. ' y a(* 2 not feel free to include Mr. Held within the dual licensed group.8 Should this,

,

".[ S, event occur within the next 2 years, then Mr. Held should immediately notifya s,

' ',' .C,h.j,f C, M if 7,,i th (|73Q|., ? me and the case will be automatically reactivated because it would then be ripe;,

s, J f..u, .. @v.@. ..c Cw.. je for adjudication.

?fJ y.;g S i In closing, I would like to express my appreciation both to Mr. Held and to the2 %..

ca : .> *
cc

w." g y.L.9 Staff of the Commissim for the excellence of their presentations. In particular,1, ,

_ * '

',[, as a nontawyer, Mr. Held has distinguished himself for clarity of writing and
'

~
,,' [' - . ,

verbal expression, diligence, and cooperativeness.
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[[d m Upon consideration of the filings of the parties and the entire record in thisy
.,

1 matter, it is, this lith day of January 1988, ORDERED:
T . .j., '. , + , ,' '7:2t:p ; That the case is dismissed as moot, subject to the condidon that Mr. Held

s.
,

,f p ; "L .
_

. :

- ~ M S ' $. may move to reopen the case within 2 years should a circumstance arise in'

?'a3 which the iuuance of senior operator license for Beaver Valley Nuclear Power. ;j') - . N''
-

. ,7U. Station, Unit 1, is necessary for Mr. Held to obt in a dual license for Units 1wj :: ," -'N-

- , , . , - . ,.,
<~ v, , yf. -
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wi'.h regard to the Babcock & Wilcox (B&W) Apollo facility. The Petitionert gr
M g~ M regested that the license for the facility be "suspended until corrective actions
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De license was subsequently modi 6ed by the NRC and set to expire on

khd%$ March 31,1987, and on February 25,1987, B&W submitted an application for

p 9..;~g M G % s @NI M W N M
license renewal Because the application was submitted more than 30 days prior

fPM 3QTfR to expiration of the existing license, the existing license will not expire until 6nali% wr46%y
&;[7 m W. M ,i;, M N p w;, M a R Wacu.on has been taken on the application for renewal.2 In its renewal application,
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'/8 /,MIGN.I.%IN.[ B&W proposes to use the Apollo facility to supplement and duplicate some of
m:f~G; d.'W O..F M. 0. ;d.5 ' N;| 4 the nuclear service operations that are presently conducted at its nearby Parks
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Fy.3%gk.4. N U S.W,. .M De Petitioner ral,es several issues as a basis for her request for relief. For
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'Ibwnship facility.
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.M Q YA N 5 the most part, however, the Petitioner has not provided the factual basis for her

i.WS.@Y:$l,Tj%MF '{j 'Mi$
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Md %| request with the specincity required by 12.206 and, for this reason, action need

W Li'i. 6. ., O M.M. %, . ,(.

not be taken on the request. See, e.g., PMadelphia Electric Co. (Limerick4.i- ,

n ;' a. . .d O- W.~n .r, Generating Station, Units 1 and 2), DD.8511, 22 NRC 149,154 (1985).
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- .7 3@. Nonetheless, the issues raised in the petitions have been evaluated to the extent ;1
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MMDb.QU.gj@U.5@g.Q@ operations, this corresponds to the end of plant life as de6ned in 10 C.F.R. Part
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and shall remove radioactive contamination to the extent practicable. License
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Condidon No. 37 provides that B&W shall decorr.aminate the Apollo facility'
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?M Plant life," as used in License Condition No. 37, is meant to refer to the cessation,yNg'WhM/ of all licensed activities. Cnamntly, there is no merit to the Petitioner's
; D # ~J y f . Q I.y. |assertion that the Licensee should be required to complete decontamination of

-

MUM',%.k DNw .m:. m.3 A.A .e M u. @ M M.h the facility at this time,
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5 h' kP. $NdEh:g The Petitioner asserts that the Apollo facility has had a significant adverse
- ,u ;;g e

'd effect upon Apollo Township and the surrounding environment and that the
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Licensee's employees and the public, to the environment, and to the common
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facility is an immediate and serious threat to the health and safety of the
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e defense and security. The Petitioner further asserts that all Licensees at this.

fq .
.

-l@N@iM?|$@)%y?dh/3%h9 facility htve had a history of chronic noncompliance, that there have been casesN
. .

i''O.y.W'25ff,W{h'y3N;%y@M
, ld RK involving a deliberate failure to comply with regulatory requirements, cases '

when noncompliance caused a serious accident and incident, and cases where
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the nature and number of noncompliances demonstrated that management hasMdidY:V 5J:.i. %.% 3 Q;.3 b not conducted its activities with adequate concern for public health and safety. IM mJ' 'M ;/.M',.1' .MJC |';|$( A review of the co.npliance history at the Apollo facility shows that, '

'.
while compliance problems were incurred by former licensees prior to B&W'sMj.QQQQ$,yy%$N acquisition of the license, and by B&W carly in its history, B&W's record

. M. N'f d M W Q d[ f M t. p 'QT # of comphance has since improved. Since the beginning of 1982, the NRCkDM hat identified only five instances of noncompliance, none of which had the
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action,' Moreover, the Petitioner has provided no information on any particular

Wm potential to affect public health and safety or resulted in e="laN enforcement

j : ,;.W. ' ,c: :/Y j,N," K~ t, M,, conditions or events that allegedly now pose a threat to the public health andf , safety, to the environment, or to the common defense and security such as would

.

- , '' ^ , , " ' 7,if;q warrant the requested action, See Limerick .rupra,22 NRC at 154,,
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The Petitioner raises numerous issues regarding matenal that she alleges.a,

$2 .;i'W '.;AiG .y f is missing and unaccounted for. 'Ihe Petitioner first alleges that there is the
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acquired by B&W, the Atomic Energy Commission (AEC) determined during an |

d* M M' . N.$ inspection that there had been material unaccounted for (inventory difference).

:jsf$@NSDJf @@Z@@M@~k'$
*

t De AEC attempted to reconcile the excessive inventory difference, and then a
,,

VyiWEdi,f.g;%., .d. ..MCQQ Q C hy, d m./ $.. y< ?",~,'g %"'si,the possibility of a diversion. De results of the investigation were inconclusive.
QW . .. t . A request was made to the Federal Bureau of Investigation for investigation into

4 -
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fl.? M. T bt c'. W't 1 . On A;vil 25,1977, the NRC issued an unclassified digest of a classified NRC '

,y. i .f.y.'g;.p
.

1,
.

High Enriched Uranium - Babcock & Wilcox Company - Nuclear Materials
?.. M ,:? ' ,{ # , ,. * 4. Task Force Report on "Accumulated Material Unaccounted For (MUF) -

' l.$p@y.] # . g . . ,I N & . @ , e . N ', $ % .'; ; M3 . A n-7b; '. y' -)
..

Division - Pennsylvania Rncilities" covering the period of April 1,1974, to
i August 8,1976. De Task Force concluded that B&W had upgraded its physical

? U;$$ M i: 2'//fC A ' ' security system and had taken actions toward substantive program improvements

J''r $p "?h t ,. n T. T.''N &.9 ' Y [ " [ ';; , ' *since 1977, while B&W was in the production mode, the frequency of physical
.n

'

in material control and accounting. In accordance with applicable requirements,-'
,

. '. 7, c ,4% ;; 3.- inventories was every 2 months for high-enriched uranium and every 6 monthsf .3
,

. ' , , . " ' ' ' . .Vi for low. enriched uranium. There have since been no inventory differences or, .

.

- ' ,y any dc6ciencies relating to the control and accountability of nuclear materialsil ' -
~

't
%w , .f

" '
+ that have not been resolved to the satisfaction of the NRC.

,
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. The Petitioner next asserts that B&W's Apollo facility was classified as a,
'

''

% - - - "mixed facility," and, as such, received special nuclear material both under a.

, f.",C. R. .} ' .. . _ ,

''
license and under license-exempt contract conditions. As such, the Petitioner

. 'a ,

a. . J asserts that there is a need to verify and validate the "contractor's explanation of
2 k N;1 [.: )' ' '

^
.c . .
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' W. 0 ..
, . [. Inventory differences." The NRC is not aware that there was any special nuc! car^

.

~ s, .x ^ ?., : material at the Apollo facility that was not licensed, including material that was
qi 7, e. . .' .w.

s ... -
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-4.s... ,

. . W M.' *. received under AEC contract. To the Staff's knowledge, all special nuclear. . , c. '. p '.:
. . . .. m

material, regardless of ownership or contractual relationship, was inventoried and- * C. : X. .
. 3. . f

. ' . . .,' ' . [, '' resulting inventory differences were investigated. Therefore, the investigations
'" ' ' -
., ,

; conducted of the inventory differences did address all special nuclear material.. . , ,
, , ~ ,'

, . | As indicated above, since 1977, there have been no inventory differences or' ;'
' y Q i';,y.c; ;;g ,.., n; de6ciencies relating to the control and accountability of nuclear materials that
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have not been resolved to the ratisfaction of the NRC.8
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CONCLUSION
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