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Gregory Alan Berry for the Nuclear Regulatory Comm ssion staff

MEMORANDUM AND ORDER

In ALAB-875' we confronted, inter alia, a challenge by the intervenor

New England Coalition on Nuclear Pollution (Coalition) to the Licensing
inital decision® of ore of

the issues the Coaiition raised in the onsite emergency planning and safet

Board's disposition in its March 25, 1987 parual ir

’ " n ] no o) So y A " In
Issues phase of this operating license proceeding involving the Seabrook nuclear

facility, Specifically, the Coalition lisputed the Board's finding that the RGSS
coaxial cable, used for data transmission in the facility’s computer system
had been demonstrated to be “envir nmentally qualified capabie of
continuing o perform its intended function for such period as might be pecessary
alter a severe (e.g., loss-of-coolant) accident.?

Qur review of the matter did not disclose a sufficient evidentiary foundation
for that finding. Accordingly, ALAB-875 ret:rned th> 1Issue (o0 the Licensing

Board with instructions either (1) 10 identify (he poruon of the existing record
that provided such a foundation; or (2) o reopen the record for a further

exploration of the environmental qualification of RGSS8 cunle.*

In an October 16, 1987 memorandum unpublished), the Licensing Board
pointed to what it deemed to be adequate evidentiary support for the challenged
finding. Given the cited evidence, the Board informed us that it had det
that there was no nieed to reopen the record

The Caalition, the applicants, and the NRC staff ¢ach ok advantage of
our invitauon o comment on the substance of the Licensing Board's memo-
randum. On the basis of those comments and our own independent evaluation
of the Board's analysis, we conclude that the matter must be remanded

again. For reasons that will appear, we do not believe that the evidence cited

by the Licensing Board provides sufficient support for its finding that the RGSS
coaxial cable is environmentally qualified. Althot
our attention o certain other evidence that they assert does supply a satisfactory
basis for the finding, we believe that the I icensing

nee

1gh the applicants have brought

Board should evaluate that
]

claim in the first instance
1 As noted in ALAB-875, unlike two othe

types of coaxial cable (identified
as RGI1 and RGS9) similariy I

supplied by the International T

{ l'\‘;‘hl‘h(‘ and
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Telegraph Corporation (ITT), the RGS8 cable was not itself tested for the
purpose of determining whether it is environmentally qualified. Rather, it
appeared from the applicants’ equipment qualification file (EQF) pertaining to
that vendor’s cables that the RGS8 able was deemed qualified solely on the basis
of the tests performed on the RG59 cable.* These two cables are indisputably
similar in materials and construction. Nonetheless, because of what seemed to
be significant differences in the din ensiors of their conductors and insulation, it
was n ¢ clear (o us that the RGS9 cable test results could serve as the foundation
for the environmental qualification of the RGS8 cable. The Licensing Board was
therefore asked to refer us to dicclosares in the existing record that established
“that the differences in the two cables are urimportant for present purposes™ or,
failing that, to reopen the record to explore further the acceptability of using the
RGS59 cable test results to qualify the RGSS cable.®

In its October 16 responsive memorandum, the Licensing Board cited two
segments of the EQF (not alluded to in the partial initial decision) as justifying
the conclusion that the RGS9 cable test results could be used to establish the
environmental qualification of the RGS8 cable. First, the Board pointed 0 the
fact, revealed in Reference 1 of the EQF, that there are different operating
requirements for the insulation resistance (IR) of the two cables. The requirement
for the RGS9 cable, which has an insulation thickness of 0.061 inch, is 10,000
megohms per 1000 feet of cable. For its part, the RGS8 cable, with an insulation
thickness of 0.040 inch, has an [R operating requirement per 1000 fee! of one-
tenth of that amount (i.e., 1000 megohms). These data led the Board to conclude
that “the predicted performance of the smaller RGS58 cable under conditions of
environmental qualification tes*ing would be proportional to the lower required
operating resistance of its insulation,”

Second, the Licensing Board noted that the RGS9 cable had been subjected
to a high-potential test during which it was required to withstand an alternating
current (ac) voltage of 80 volts per mil (0.001 inch) of insulation thickness. Inas-
much as this specific em ironmental qualification requirement thus takes into
account the thickness of the insulation (i.e., the greater the thickness, the higher
the voltage that must be withstcod, and vice versa), the Licensing Board rea-
soned that a high-potential test ¢f the RGS8 cable would have yielded results
similar to the acceptable resuits obtained in the testing of the RGS9 cable.!

*This EQF, idensified \s Bloctrical Equipment Qualification File No. 113-19-01, was introduced e evidance
nu-Cenm'a&hhut‘wumomdioﬁunmdmmmﬁdmahm
# datermuned 0 be environmentally qualified.

S ALAB-£75, 26 NRC u 271.

7 Memonadum 0 the Appeal Board (October 16, 1987) at 3.
'Mu!ilmdu-:h.d:ﬂmnhdmdmomnmmhzdub-wd
that it “could find no requirements 1 the environmental qualification scceplance cnilera, or 1 the environmental
qualification tests thamselves, that depended upon the dameter or crss-sectional area of the conducions.” /d at
2.
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2. We agree with the Coalition and the staff that there is evidence in the
record that casts considerable doubt on the validity of a principal underpinning
of the Licensing Board's thesis — namely, that the performance of the RG58
cable could be predicted on the basis of the satisfactory test results obtained
with regard to the RGS9 cable. As seen, that thesis rests in large measure on
the premise that, at least in the case of ITT coaxial cable, there is a fixed
relationship between the thickness of the cable insulation and the specified
operating insulation resistance. But that premise is torpedoed by the data in
the EQF pertaining to RG11 coaxial cable.

That cable (which, according w0 the Licensing Board, possesses the same
insulation material and construction detail~ as the RGS9 cable?) has an insulation
thickness of 0.122 'nch.' Because that is twice the thickness of the RGS59 cable
insulation, under the Licensing Board's hypothesis one would have to assume
that the specified operating insulation resistance for the RG11 cable would
appreciably exceed the 10,000 megohm value assigned to the RGS9 cable. The
2ctuality is, however, that the same value is specified for both cables.! In short,
the presumed relationship between insulation thickness and operating insulation
resistance simply has not been established.'?

Turning to the second prong of the Licensing Board's analysis in its October
16 memorandum, no party appears 1o dispute that a high-potential test of the
RGS58 cable would likely have produced resuiis similar to the acceptable results
obtained in the testing of the RGS59 cable. But, standing alone, that fact does
not serve to justify the Board's ultimate conclusion that the RGS8 cable can
be considered environmentally qualified on the strength of the tests performed
on the RGS59 cable. In order to reach that conclusion, one would first have
determine that, of the tests utilized in probing the environmental qualification
of electrical equipment, only the high-pottial test has relevance in the case of
the RGS8 cable.

The applicants assert that the function of the RGS8 cable is not the mitigation
of the consequences of an accident. Rather, they insist, the EQF establishes that,
should an accident occur, that casie need maintain its integrity only to the extent
necessary to avoid compromising he fulfillment of the safety function of other
components.” It follows, we are told, that the high-potential test is all that need
be satisfied o demonstrate the environmental qualification of the cable.

Y Ses LBP-87-10, 25 NRC at 210-11.

10 See Coulition Exhibit 4, Reference |, Appendix A.

"1 4wt Reference |, sections 26,115, 261 2B b, and 261.2CH
uhthmewmwmmmuMmumwu
sccepuance cnteris for sccident conditians. [f thus u 80, it would sppesr that 1 no event could the relstionship
between the 10,000 and 1000 megohm values wssgned W the RGSY and RGSE cables, respectuvely, be used 10
demanstnie ervionmenil qualificauon.

*’umm.mmmmmammut.um I, Agpendix A, st Al; Reference 7 at 2
Reference 6.
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This well may be so. Insofar as we can ascertain, however, such a line of
argument was never presented to the Licensing Board. Moreover, there is nothing
in either its partial initial decision or its October 16 memorandum o suggest
that the Board considered and placed reliance upon the propesition that the
RGS8 canle has a very limited post-accident function, which, in turn, drastically
reduces the scope of the environmental qualification requirements it must satisfy,

As a gencral matter, claims that have an asserted evidentiary foundation
should be iirst examined by the tral tribunal, In the circumstances, then, we
“elieve it appropriate to leave it to the Licensing Board to pass initial judgment
vpon the applicants’ new claim. If the Board finds the claim meritorious, it
si'ould issue another memorandum setting forth its reasons. On the other hand,
if the claim is rejected, our disapproval of the analysis of the operating insulation
res.stance mattar contained in the October 16 memorandum will necessitate a
reopening of the record to pursue further the question whether the RGS9 cable
test r2sults can serve as the foundation for the environmental qualification of the
RGS& cable.

The issue concerning the environmental qualification of RGS8 cable is
remanded 0 the Licensing Board for additional proceedings consistent with
this opinion.'*

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker

Secretary o the
Appeal Board

“Wimm.w!h'-glad-wm'hd-bv-p-mdmw
facility must await the completion of Unis remand.

In us comments an the Licensing Board's October 16 memarsndum, the Coslitic~ attempied o ruise the
question whe her the tests appiied 10 (e RGS9 cable were sufficient even 10 qualify that cable. See New England
Coalition oo Nuclear Pollution's Suppiemental Memonindum Regarding Esvironmental Qualificaton of RGSS
Cosuial Cable (November 4, 1987) &t 6 That question was not presented on the Conlitian's appeal from the
pardal mital decinon and we therefare ‘o nat consider it
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

Docket No. 50-322-OL-6
(AS) 8P No. 87-553-04-SP)
(Emergency Planning)

In the Matter of

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Stat'on,
Unit 1) January 7, 1988

In tnis Memorandum and Order, the Licensing Board rules that Applicant's
“Motion for Authorization o Increase Power t0 25%" is properly filed and may
be considered by the Board without any exemption from the Commission’s
regulations; but that due process may require a hearing on any unresolved
contentions found to be relevant to the motion.

OPERATING LICENSES: AUTHORIZATION FOR LOW-POWER
OPERATION; EMERGENCY PLANNING

Where only emergency planning contentions remain (o be adjudicated, if an
apolicant submits a request under 10 C.F.R. § 50.57(c) for operation in excess
of 5% power, and asserts that the unresolved contentions can be resolved for
the requested power level by virtue of the “not significant for the plant in
question” provision of 10 C.F.R. § 50.47(c)(1), the request must be given serious
consideration by the Licensing Board.
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OPERATING LICENSES: AUTHORIZATION FOR LOW-POWER
OPERATION; EMERGENCY PLANNING

The plain wording of 10 C.F.R. §50.57(c) requires the Board to consider
whether pending contentions are relevant o the Applicant’s request for autho-
rization to increase power; to allow any party with conlentions an opportunity
to show that those contentions are so relevant; and to make findings on the
application of the criteria in 10 C.FR. §50.57(a) to the matters in controversy,

OPERATING LICENSES: AUTHORIZATION FOR LOW-POWER
OPERATION; FMERGENCY PLANNING

Where neither common defense and security, nor the plant's conformity with
the application is in issue, a positive finding under subsection (a)(3) of 10
C.FR. §50.57 would be tantamourit to a positive finding for all subsections of
that section, and the Board must proceed on the assumption that a restricted
power license can issue only if its issuance, the operation of the facility, and the
activities authorized will all give reasonable assurance of protaction of public
health and safety and compliance with the regulations.

OPERATING LICENSES: AUTHORIZATION FOR LOW-POWER
OPERATION; EMERGENCY PLANNING

Aithough the Commission has not spoken directly on this matter and there
appears tc be no precedential case law controlling, the Commission's emergency
planning regulations are promulgated as a matter of policy, and relief from their
requirements cannot generally be obtained based on probabilistic risk assess-
ments that show low risk 10 public health and safety from reactor operations at
restricted power levels,

OPERATING LICENSES: AUTHORIZATION FOR LOW-POWER
OPERATION; EMERGENCY PLANNING

It is well established that relief {rom the Commission’s safety regulations
cannot be founded upon economic considerations. Thus, it would not be fruitful
10 pursue a restricted power license based on the possible economic impact
of power shortages, because even if *rue beyond question, relief could not be
granted for that reason alone.
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MEMORANDUM AND ORDER
(In Re: LILCO’S Request for Authorization to Operate
at 25% of Full Power)

INTRODUCTION

Before us is the Applicant's “Motion for Authorization to Increase Power
o 25%" of July 14, 1987 (Motion), together with an ensuing agglomerate
of answers, replies, responses, and counter responses.’ It was at the outset
by no means clear, either from the Motion or from the original Request for
Authorization, exactly what path of reasoning through the legal maze the
Applicant intended us to wend toward the relief it sought Because of this we
issued our Memorandum to the Parties of October 8, 1987 (unpublished). We
pointed out therein that the Applicant had originally characterized its request
as being under 10 C.F.R. § 50.47(c)(1), that the Commission had directed that
the request, if refiled with this Board, be filed under 10 C.FR. § 50.57(c), but
that, in refiling, Applicant had merely stated that the reques: was under the
required section but had, in effect, neither changed the pi<vious icasoning nor
demonstrated the chain of logic that linked it to the required section of the
regulations.

In LILCO's Brief and LILCO’s Reply the Applicant has largely ameliorated
the flaw, establishing a train of reasoning that we can at least follow, although
we cannot, as explained below, fully support it

As we understand LILCO's theory of the case, the logic is as follows: The
request for 25% power is made under the provision of 10 C.F.R. §50.57(c)

! These include: LILCO's “Matian for Designation of Licensing Board and Setting Expedited Schedule 1o Rule
on LILOO's 25% Power Reguest™ of July 14, 1987 (Demgnation Motian), “Suffolk County, Sute of New York,
and Town of Southampton Sutement Concerning LILCO's July 14, 1987, Motan 0 Increase [ower 10 25%&"
of July 27, 1987 (Governments' Opposition 0 Desmigration), “Suffolk County, Sute of New York, and Town of
Southamplon Response in Oppontion W [ILCO Mation for of Licensing Board and Sewu g Expedited
Schedule 10 Rule an LILCO's 25% Power Reguest™ of July 27, 1987 (Oppasition 0 Designation); “NRC Swff
Respanse o LILCO Mouan for Authonzaton w0 Increase Power 10 25%" of July 29, 1987 (Swdf Respanse 0
Mauan) “LILCO’s Bref on 25% Power Questions™ of Novemnber 6, 1987 (LILCO's Bnef) “Views of Suffolk
County, the Sute of New York, and the Town of Southamplon in Response w0 the Licensing Board's October 6,
1987 Memorandum LILCO's Request w Operate st 25% Power” of November 6, | 987 (Governments’
Views), “NRC Suff Rasponse 1w Board Memaorandum Reguesting Parties' Views an Questions Ruised by LILCO
25% Power Authonmton Moton™ of November 6, 1987 (Suff"s Views); “LILCO's Reply Brief on 25% Power
Questions™ of November 16, 1987 (LILCO's Reply); “Reply of Suffak County, the Sute of New Yok, and the
Town of Scuthampice 10 LILCO's Baef an 25% Power Questions™ of November 16, 1987 (Governments’ Reply):
and “NRC Swaff Reply 10 Other Party Views on Board Questions Cancermung LILOO Matian for Authonzation w0
Openate at 25% Power™ of December 15, 1987, All these filings reference ar are founded vpan LILCO's “Request
far Autharization 1o Increase Power 0 25% and Motion far Expedited Commussion Considersuon” filed hefore the
Commussion an April 14, 1987 (Request for Auhonzation); Governments’ in Oppomtion o LILCO's
Maotons for Expedited Cammussion Consideranion™ of April 27, 1987 (Governments' Opposition 0 Commissian'
Expedited Connidenuon), Suff's “NRC Suff Response 1o LILCO Mouon for Expedited Considerstion of
Request 1o Authanze Operation at 25% of Full Power” of Apal 29, 1987 (Swff Support of Exsedrson), and
the Cammunion's ensuing Memarandum and Order, CLI-874, 25 NRC 882 (1987).
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which would allow “operations short of full power operations” upon favorable
findings concerning the matters under 10 C.F.R. §50.57(a). LILCO believes
that only one numbered section of 50.57(a), § (a)(3), involves any dispute, and
believes further that the showing that has been made under § 50.47(c)(1) by its
Request for Authorization fully satisfies the two-pronged test of § 50.57(a)(3)
by demonstrating that the 25% power operation “can be conducted without
endangering the health and safety of the public” and “will be conducted in
compliance with the regulations.” LILCO’s Brief at §, 6.

The Governments view LILCO's implication that it has demonstrated com-
pliance with §50.47(c)(1) as “patenty false.” Governments’ Reply at 4. The
Governments point out that before a license can he issued under § 50.57(c) there
must be an initial decision on the matters identified in § 50.57(a). Furthe:, the
Governments argue that §§ 50.57(a)(2), (3), and (6) must all be satisfied, not
simply § 50.57(a)(3) alone. They point out further that LILCO has not acknowl-
edged the important provision of §50.57(c) that the parties have the right to
be heard on relevant contentions before the required initial decision is issued.
Governments’ Reply at 6.

Staff cites § 50.57(¢c):

Action on (a motion 1o operate at low power] shall be taken by the wesiding officer with
&nre;udtonbadgmdlhemuwmcpmeding.mminlmenwdmypmyw
bcbeudtotheummmmmmkmwmenwmywbemhoﬁmPnor
b%mMmMamMmmw‘demdﬁarM
make findings on the matters specified in paragraph (a) of this section as 1o which there .s
lmny.inthnfnnndmnmddemmvuhmpoalomemmdmmymm
0 be authorized. . . .

The Staff then notes that “[t}his language indicates that the Board should (1)
consider whether pending contentions in the proceeding are relevant (o the
request for authorization of the activity (here 25% power operation); (2) allow
any party with contentions the opportunity to show that those contentions are so
relevant; and (3) make findings on the application of the § 50.57(a) criteria 10
the activity sought 1o be licensed with respect to those criteria [sic, contentions)
placed into controversy by an opposing party.” Staff’s Views at 6.
We are thus confronted at the outset with the following questions:

1. Can the Applicant rely upon §50.57(c) to obtain authorization “>r
operation at less than full power by using §50.47(c)(1) to meet the
requirements of § 50.57(a)?

2. Which of the requirements of § 50.57(a) must be met in this manner?

3. Which, if any, of the contentions currently in litigation are “relevant
to the activity to be authorized™

4. Through which of the three permitting conditions of §5047(cx (1)
("ot significant for the plant in question,” “adequate interim com-

10
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pensating actions,” or “other compelling reasons™) can § 50.57(c) be
seen 1o function where the movant attempts to rely on the sequence
in question 1, above?

ANALYSIS OF QUESTION 1

In examining the way in which §50.47(c)(1) can be used to satisfy the
requirements of §50.57(c), it is instructive to consider the history of the
section under which LILCO is presently operating the plant at 5% power,
§ 50.47(d). That section is of comparatively recent origin (47 Fed. Reg. 30,232
(July 13, 1982)) and postdates both §50.57(c) and §50.47(c)1). Two cases,
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), LBP-81-21, 14 NRC 107 (1981), and Southern California Edison
Co. (San Onofre Nuclear Generating Station, Units 2 and 3), LBP-82-3, 15
NRC 61 (1982), arose before the Commission adopted § 50.47(d), and in each
the applicant sought permission to operale at low power for testing purposes
while still unable to fully comply with the Commission’s emergency planning
requirements. Diablo Canyon, 14 NRC at 120 et seq.; San Onofre, 15 NRC at
191 et seq.

In each case the applicant argv~d, as LILCO does here, thal operation
at a restricted power level (there 5%, here 25%) so reduced such factors
as fission product inventory, residual heat, urgency to respond to off-normal
conditions, and the possible consequences of an accident that the deficiencies
of the emergency plans were not significant for the plant in question. 14 NRC
at 123-39; 15 NRC at 191-97. After hearing argument the hoards in those cases
found that, for the proposed operations, the deficiencies in the plans were indeed
not significant. 14 NRC at 139; 15 NRC at 197.

Both of these decisions were undisturbed on review. Indeed, when the
Commission issued the rule change that created § 50.47(d), permitting operation
up o 5% without full compliance with the emergency planning reguiations, it
noted these decisions favorably, saying:

The level of nsk associated with low-power operation has been estimaied by the saff in
several recent operating license cases: Diablo Camyon . . . San Onofre . . . and LaSalle
.+ .. In each case the Safety Evaluation Repornt concluded that Jow-power risk is several
orders of magnitude less than full .power nsk. These findings support the general conclusion
in the text that a number of factors associated with low-power operation imply greatly
reduced risk compare[d] with full power.

47 Fed. Reg. 30,232, 30,233 n.1.
We see a compelling analogy between the situation obtaining before the rule
change with respect to all low-power operation and that obtaining at present with

11
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respect (0 operation above 5%. Where only emergency planning contentions
remain to be adjudicated, if an applicant submits a request under § 50.57(c) for
operation in excess of 5% power, and asserts that the unresolved contentions can
be resolved for that power level by virtue of the “not significant for the plant in
question™ provision of § 50.47(c)(1), we must at least give the request serious
consideration, It is at least possible that the applicant may be able to comply
with the regulations and obtain a low-power license through this route, Thus we
conclude that LILCO'S motion is properly filed and that no exemption from the
regulations is needed as urged by the Governments,

We caution, however, that the road may be a difficult one. In particular,
we note that the Commission sanctioned 5% operation in part because Staff
analyses had indicated that the risks involved were “several orders of magnitude
less than full power risk.” It may well be that the risk at 25% is not so
greatly diminished. We note also that the Statement of Considerations that the
Commission offered at the time of the rule change specifically noted that while
the rule change exempted the applicant from NRC and FEMA review of many
of the requirements of § 50.47(b), the NRC would nonetheless be expected to
review for compliance with subsections 50.47(b)(3), (5), (6), (8), (9), (12),
and (15). 47 Fed. Reg. at 30,233, The exact significance of the Commission’s
establishing this requirement we have not evaluated in the light of § 50.47(c)(1)’s
stated relief from all the requirements of § 50.47(b).

Furthermore, we agree with the Staff that the plain wording of § 50.57(¢c)
requires that we “(1) consider whether pending contentions in the proceeding are
relevant (o the request . . . ; (2) allow any party with contentions the opportunity
to show that those contentions are so relevant; and (3) make findings on the
application of the § 50.57(a) critenia o the activity sought to be licensed” with
respect (o the matters in controversy,

The interaction between §§ 50.57(c) and 50.47(c)(1) is, in the case at bar,
also complex. It would appear to the Board, for example, that the “relevance”
test for contentions expressed in § 50.57(c) is much less rigorous than the “not
significant™ test of § 50.47(c)(1). Further, LILCO's claim that 25% of power
operation lowers the risk sufC ciently so that any emergency planning deficiencies
are insignificant or compensated (LILCO's Reply at 10) is a claim that inherently
compares (wo incommensurables. How far some given risk must drop and in
what way it must drop in order that some parucular precaution may become
unnecessary is not a matter instantly perceived.

Thus our answer to questian 1 is: The applicant is entitled 0 pursue this
course, but the circumstances of a particular case may well require a hearing,
and we are bound to consider at the outset whether due process requires such a
hearing and upon which of the unresolved contendons it should be based.

12



ANALYSIS OF QUESTION 2

Here the controversy is simple, direct, and, in the Board's view, of little con-
sequence. The Governments believe that the motion under § 50.57(c) must con-
sider subsections 50.57(a)2), (3), and (6). Governments' Reply at 5-6. LILCO
belicves it need only satisfy the requirements for § 50.57(a)(3). LILCO’s Reply
at 3-5. Staff apparently takes no position.

The three subsections involved in the dispute set forth findings that would be
required in order to issue a license (whether for full power or for limited power
under § 50.57(c)). They read as follows:

$50.57(a) Pursuant o § 50.56, an operating license may be issued by the Commission, up
10 the full term authonized by § 50.51, upon finding that:

(2) The facility will operate in conformity with the applicaton as amended, the
provisions of the Act, and the rules and regulations of the Commission; and

(3) There is reasonable assurance (i) that the activities suthorized by the operating
license can be conducted without endangening the heaith and safety of the public, and (i)
that such activities will be conducted in compliance with the regulations in this chapter; and

(6) The issuance of the license will nat be inimical 10 the common defense and secunty
or 10 the health and safety of the public.

LILCO's position, while not succinctly expressed, is apparenty that, since
only subsection (a)(3) requires “reasonable assurance” and that “reasonable
assurance” finding was made with respect to the extant 5% power license, all
other § 50.57(a) findings, for whatever power level, have already been resolved
favorably to LILCO. LILCO's Reply at 6. We find the logic difficult to follow,
but we see no need o grapple with it

In the Board's view, for this case, where common defense and security
are not at issue nor is the plant's conformity with the application, a positive
finding under § 50.57(a)(3) would, in fact, be tantamount 0 a positive finding
for all three of the subsections at issue. Certainly a negative finding would be
dispositive. We shall proceed on the assumption that a license can issue only if
its issuance, the operation of the facility, and the activities authorized will all
give reasonable assurance of the protection of health and safety and compliance
with the regul: as.

ANALYSIS OF QUESTION 3

The question of which contentions currently in litigation are relevant in a
substantive way to the activity 1o be authorized is a question that stands at the
core of any litigation concerning the request for 25% power. Furthermore, it is

13
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a question of great complexity, involving as it does the interplay of emergency
preparedness with the variable scope of potential accidents when that scope is
considered as a function of power level. There are no quick or obvious answers,
and, in our view, the answer o this question may itself be achieved only through
the analytic crucible of litigation.

The matter of the validity of the technical analysis supporting LILCO'S
motion is a narrow ore and constitutes only a small part of the total litigation. Its
complexity together with the existing burdens on this Board, however, calls, we
believe, for the attention that could only be given by separating out that portion
of the case for separate consideration. Four possibilities present themselves:
Wcunrequcstmeappoinm\cmofascpualcboad.mcappomunemofa
Special Master, the appointment of an Alternate Board Member, or a Technical
Interrogator. In any case the new forum would consider the discrete question of
whether any of the contentions currently before this Board, including both the
so-called legal authority contentions and the contentions before us on remand.
are substantively relevant to the proposed operation at 25% of full power. These
bodies would be empowered (0 examine the relevance of such contentions
based on LILCO’S technical risk assessment and on any evidence produced
by other parties.? The chief difference in their powers would be that a Board so
appointed could decide, upon finding that none of the contentions had substantive
relevance to 25% operation, that an initial decision could be issued and the
request could be granted. If the contentions were evaluated in opposition to a
favorable finding under § 50.57(3), the request would be denied. In either case,
medecisionofmescpamcbwdwouldbcappahblc.mawwmyoﬁhc
Special Master, Alternate Board Member, or Technical Interrogator would be
limited to the advisory and assistant role established by 10 CF.R. §2.722. The
matter of dealing with those contentions at 25% of power would be left
o the present Board. We defer deciding what further procedures may be
required at that point. It appears cerain to us now that the examination
of this question cannot be accomplished without some opportunity for the
Governments (o review both LILCO's orginal request and the Staff’s analysis
thereof. In the interest of expedition we therefore direct that the Staff resume
its review of the proposal. Further, in order 0 focus the inquiry, we believe
that the Governments must be given further opportunity to state with basis and
speciﬁcitymewaysinwhichanyofmeirprewucommoommrelevnmwme
proposed operation. These statements, of course, would necessarily await the

’dewm'lnm:MnnﬂmeuaMdMydh
MWMHQH(:XI)hndmuMMmMNWMu
of emergency planning now in place. Therefore, the inquiry of the separste forum would focus on the nak
munmwmdwm.mmmmummumm
uuﬂa-ﬂydtvh-\mwwammdﬁ%mn“hmmmmnmﬂ
tnpl.bh:hukhmdM-y.wmmuWymhmmdlwﬁ(c),
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publication of the Staff Safety Evaluation and a reasonable period for review
by the Governments' experts. The precise schedule for review, submission of
statements, and comment by the parties on such statements would be set by the
proposed new Board, Special Master, Allernate Board Member or Technical
Interrogator with due regard to the equities involved.

We therefore seek the parties’ comments on the relative advantages and
disadvantages of requesting that the Chief Administrative Judge appoint an
auxiliary board, or in consultaiion with him, a Special Master with the parties’
consent, or an Alternate Board Member, or Technical Interrogator without it. 10
C.F.R. §2.722(a)(2)(3). The parties have of course given us their views on
this matter previously, but this was before we decided that LILCO's motion is
properly filed and that it is entitled to timely consideration of its motion under
existing regulations without first seeking an exemption. With today's decision
it is no longer open to the parties to argue that LILCO is not entitled o proceed
on the course it has chosen, that no consideration at all be given its request,
or that its request be deferred indefinitely. We can and do additionally consider
LILCO’s economic concerns in deciding that as a procedural matter LILCO is
entitled to explore all possibilities afforded by NRC regulations for obtaining an
operating license for Shoreham within a meaningful ume frame. Therefore, it is
no longer open (o the parties to argue that no proceeding be underiaken or that
it be long deferred on grounds of excessive burden or lack of resources. Further
proceedings by one of the above alternatives, unless LILCO withdraws its
request, are inevitable. Parties’ views on the best alternatives for going forward
may be changed by these developments, and their recommendation on the narrow
issue we pose is warranted.

ANALYSIS OF QUESTION 4

As is clear from the discussion above, in the cases that we regard as
precedential concerning the matter of operation at powers less than full power,
§50.47(c)(1) was deemed to operate througi its “not significant for the plant
in question™ provision both by the boards that decided the issue and by the
Commission. We believe that it should so function here.

We have given consideration to LILCO's position that the other provisions
of §50.47(c)(1) may also afford the requested relief. The position of both Staff
and Governments is that the notion of “adequate interim compensating action”
was meant 0 cover the situation where provisions in the emergency plans
of one organization compensated for deficiencies in the preparedness of other
organizations but was not meant to appiy to whatever safety benefits that might
result from operation of the reactor at restricted power levels, We are persuaded
by the briefings of the parties and our own review of the regulations that

- v ; ¥ it VA e
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emergency planning regulations are promulgated as a matter of policy and that
reliefﬁom:hemquimmnuofﬂmenzulaﬁommnotgmmﬂybeobmned
based on probabilistic risk assessments that show low risk o public health and
safety from restricted reactor operations, The Commission has of course devoted
considerable effort to ensuring that reactor operations even at 100% power have
low risk to the public but still it requires emergency preparedness.

The Commission has not spoken directly on this matter and there appears
to be no precedential case law controlling, Additionally, LILCO argues that
restricted power levels are but one clement among several that together would
permit its motion to be granted under the adequate interim compensating action
provision § 50.47(c)(1). This route therefore remains at least potentially open to
ohvain the relief sought if LILCO wants to pursue it although the burden may
be a difficult one.

We also considered whether “other compelling reasons” could include im-
pending power shortages on Long Island as a basis for relief as espoused by
LILCO. Power shortages may cost money; they may inconvenience people or
threaten jobs or loss of industrial capacity. LILCO has not alleged and we find
no reason for believing that there are reasons, ior granting the request under
this provision, related to the public health and safety, at least at any level of sig-
nificance likely to result from the near-term unavailability of Shoreham. Thus,
LILCO’s reliance on this provision of § 50.47(c)(1) appears 10 be based pnin-
cipally on an economic argument. It is well established that relief from the
Commission’s safety regulations cannot be founded upon economic considera-
tions. The Commission has clearly designated emergency planning as a matter
required for protection of public health. Thus, we do not believe that it would
be fruitful 10 pursue a restricted power license for Shoreham based on the possi-
bility of power shortages on Long Island, because even if true beyond question,
relief could not be granted for that reason alone. If safety-related reasons exist
for granting a license to operate at 25% power, they will have to succeed on

their own merit under the regulations without assistance from economic consid-
erations.

CONCLUSION

Lﬂ.COhutherigtuwpmwoperm‘onulS%otfuupomby invoking
§50.57(c) and using §50.47(c)1) in the latter’s “not significant for the plant
in question” provision o satisfy the requirements of § 50.57(aX3) as required
under § 50.57(c). The Governments, however, have the right to be heard w the
extent that their contentions are relevant (o cuch operation.

In order to ensure all parties’ rights in this proceeding, we direct that the Staff
resume its review of LILCO's proposal, and we direct that all parties comment

16
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upon the relative desirability of appointing a Speciai Master, another board, an
Alternate Board Member, or Technical Interrogator to direct the inquiry into
whether there are extant contentions in this case that are substantively relevant
to the proposed operation at 25% of power. If a Special Master is appointed,
such Special Master would be empowered only to recommend (o this Board
whether there is such relevance to the contentions presently before us. If a
board is appointed, such board would be empowered to grant LILCO's request
upon a finding that no such contentions existed or, if reievance is found, 10
deny LILCO's motion. If the motion is denied, Lnis Board wili seck the views
of the parties as to whether it would be preferable to proceed with resolution
of emergency planning contentions for 25% power or for 100% power in the
posture of the case as it then exists. If an Alternate Board Member is appointed,
that alternate will submit a report to the Board, which will be advisory only,
and if a Technical Interrogator, that person will assist the Board in evaluating
evidence and preparing a suitable and complete record. This Board will retain
jurisdiction over resolution of existing emergency planning contentions at all
tmes.
ORDERED:

1. LILCO is entitled to proceed with its request for 25% power operation
under 10 C.FR. § 50.57(¢).

2. Intervenors are entitled to be heard on the relevance of their contentions
to LILCO's request.

3. The Staff is directed to proceed with a review of LILCO's 25% power
request.
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by January 22, 1988,
pecial Master, an Alternate Board

:

LICENSING BOARD

F

THE ATOMIC SAFETY AND
ADMINISTRATIVE JUDGE
Kline
ADMINISTRATIVE JUDGE
J. Shon
ADMINISTRATIVE JUDGE

4. The parties are directed to recommend to the Board
James P. Gleason, Chairman
Jerry R.

on the appointment of a separate board, a S
um.aammuwmmmmwzssmm

Dated at Bethesda, Maryland,
this 7th day of January 1988,
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Cite as 27 NRC 19 (1988)

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LUICENSING BOARD PANEL

Before Administrative Judges:

Robert M. Lazo, Chairman

»
.
“

In this Memorandum and Order, the Licensing Board denies an NRC Staff

Glenn O. Bright
] Richard F. Cole
, | In the Matter of Docket No. 30-13435
5. : ; (ASLBP No. 88-559-01-SC)
QR aG U e Sl s o FINLAY TESTING LABORATORIES,
e oo Ve N o R ek { INC. January 27, 1988
!
:
!

: : %2 Sk motion 1o stay this show-cause proceeding pending completion of a Deparument
R A T RN xR of Justice investigation of Licensee's activities, and establishes a schedule for

ENFORCEMENT ACTION: STAY OF PROCEEDINGS

Where a stay of the type requested would devastate Licensee's business
and deny Licensee its due process rights, the Staff bears a heavy burden
demonstrate a clear case of hardship or inequity in being required o proceed
promptly with its action.

ENFORCEMENT ACTION: STAY OF PROCEEDINGS

Analysis of the facts of this case, using the four-pronged balancing test of
Barker v. Wingo, 407 U.S. 514 (1972), mandates the conclusion that a stay
is unwarranted where (1) no time limit for the stay is even suggested; (2) no
privilege is asserted by the Staff 1o support its contention that discovery requested
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by the Licensee in this case would hinder the parallel criminal investigation; (3)
u:eLioemeehaspmiswnUyumudiuﬂmtoapmmptheamr.mdu)
the Licensee would suffer extreme prejudice from the delay both in its business
operations and in its ability to effectively prepare a defense to the enforcement
action.

MEMORANDUM AND ORDER ON PREHEARING
CONFERENCE OF JANUARY 13, 1988

The Licensing Board conducted a prehearing conference pursuant 1o notice! in
Honolulu, Hawaii, on January 13, 1988. The parties, Finlay Testing Laboratories,
Inc. (Licensee), and the Staff of the Nuclear Regulatory Commission (NRC
Staff), both attended and participated.

Matters considered included (1) Licensee's multiple motions dated December
14, 1987, relating (o the scheduling of hearings and discovery; (2) NRC Staff
Motion for Stay of Proceeding, dated December 17, 1987; (3) identification of
the key issues in the proceeding; and (4) establishment of a schedule for further
actions in this proceeding.

I. STAFF MOTION FOR STAY OF PROCEEDING

On September 21, 1987, the Deputy Executive Director for Regional Opera-
tons issued against Licensee an Order Suspending Licensing (Effective Imme-
diately) (published at 52 Fed. Reg. 36,479 (Sept. 29, 1987)), The order recited
that on August 31, 1987, the NRC Stwaff commenced an investigation into the
Licensee’s activities, based upon allegations received by the Swaff. Relying
upon the results of an initial investigation by the NRC's Office of Investigations
("OI"), the Staff determined that on the two occasions that were the subject of
the allegations the Licensee had transported licensed material in violation of
U.S. Department of Transportation (“DOT™) and NRC regulations, The order
mww&nmmbomamaeoecsiaulommqummppingp&
pers and labels. See 10 C.FR. § 71.5. While noting that the Ol investigation was
continuing, the Staff concluded on the basis of information from the initial inves-
tigation that the viola.ons appeared to be deliberate, raising significant doubts
as to whether the Licensee is able or willing to comply with the Commission's
requirements 1 protect the public health and safety. Therefore, the Deputy Ex-
ecutive Director for Regional Operations, pursuant to 10 C.F.R. §82.201(c) and

"4 153 Fed. Reg. 9 (1988)
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2.202(f), suspended on an immediately effective basis all activities authonzed
under the license.

The order further noted that, pursuant to 10 C.F.R. §2.202(b), the Licensee
might file an answer showing cause why the license should not have been
suspended and might also request a hearing on the order. If a hearing were
requested by the Licensee (or any other person adversely affected?), the
Commission would issue an order designating the ume and place for any
hearing. The issue to be considered at any such hearing would be whether the
suspensicn order should be sustained.

On October S, 1987, the Licensee filed an “Answer; Request for Rescission
or Relaxation of Order; Request for Hearing.” Therein, the Licensee adniitted
that the improper shipments to and from the island of Hawaii in February 1987
occurred, as recited in the order. Answer at 17. The Licensee also adm.ued
that the DOT's labeling requirements were not met with respect to the August
18, 1987 shipment to Johnston Island, as recited in the order, but denied that
it violated DOT regulations by shipping the radiographic device on a military
flight that also carried passengers. /d. at 17-18. The Licensee denied that Gordon
Finlay, president and owner of the Licensee, had any knowledge of (1) tae
repackaging of the radiographic device involved in the Johnston Island shipmeat
and the failure 1o have properly labeled the resulting package (Answer at 10) and
(2) the improper shipment of a radiographic device to the island of Hawaii. /d. at
13.

As noted in the order (at 3), the Ol investigation was continuing at the
date of the order's issuance. That investigation is still continuing, . it as of
early December 1987, had progressed to the point where the Staff and Ol
considered referral of the matter to the Department of Justice (Department)
to be appropriate. Discussions by Ol and the Staff were undertaken with the
Department, resulting in the Department commencing on December 8, 1987, a
criminal investigation of the activities of the Licensee. In a conference call on
the following day (December 9, 1987), the Staff advised Judge Lazo and counsel
for the Licensee that the Department had commenced a criminal investigation
of the Licensee's activities and that the Department was requesting the Staff o
seek a stay of this proceeding in order to avoid irreparable harm (o the criminal
investigation. It was agreed during that conference call that the Staff would file
by December 16, 1987, a motion for a stay of this proceeding,

Although the Staff intends to seek a stay for a period sufficient to permit
the Department t- complete its criminal investigation, since the Deparunent has
only recently begun its investigation it is not now in a position (o estimate the

'Nod-mmuudommuuh
’maﬁmuddwunwumﬂfahum;ﬂdmuyhmn‘audmwdw
order. Order ot §
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length of time needed to complete the investigation. However, the Department
beliemthati(willbemaposuionwmkesuchmesumucbyaboutmc
middle of January 1988. Accordingly, the Staff is cnrrently requesting a stay
of this proceeding until mid-February 1988 to permit the Staff to file a motion
for an extension o1 the stay (which the Staff would file by January 29, 1988),
to provide the Licensee an opportunity (o respond 1o that motion, and to allow
tume for the Licensing Board to rule on that motion.

Orn December 28, 1987, Licensee filed its opposition o NRC Staff Motion
for a Sty of Proceeding. In its opposition, Licensee requests not only that the
Staff’s motion be denied, but also that the Order Suspending License (Effective
Immediately), entered September 21, 1987, be immediately vacated due to
Staff's dilatory and bad-faith conduct.

Licensee argues that Staff must make out a clear case of hardship or inequity
in being required to go forward with this matter if there is even a fair possibility
that the stay will damage Licensee. A stay of the type requested would devastate
Licensee's business and deny Licensee its due process rights, See Landis
v. North American Co., 299 U .S, 248, 25455 (1936).

Staff acknowledges the heavy burden placed upon it, yet asserts an entitlement
to the stay based principally upon the slip opinion attached 0 its motion,
Advanced Medical Systems, Inc., ALJ-874, 25 NRC 865 (1987) (AMS),

The facts of this matter could not be more dramatically different that those
in AMS. And, in AMS, only a 3-month stay was granted by the Presiding
Officer. AMS, 25 NRC 872-73. While the balancing test applied in that case
is generally applicable before courts deciding this issue, it is clearly evident
that each balancing factor weighs in favor of Licensee, and against granting the
Staff's motion.

Despite the explanation by the Staff, it is clear that the request is for an open-
ended sty of all matters in this proceeding. A status report in mid-February
I%Smhudlybemtderedmeu\donhemyrequut Staff “intends w seck
4 stay for a penud sufficeent to permit the Department [of Justice] to complete its
criainal investigation . . . [and Justice) is not now in a position (o estimate the
length of time needed to complete the investigation.” Staff Motion at 4. Such an
ope i-ended stay request was denied in AMS under enormously less egregious
circumstances for the Licensee.

In AMS, “[blefore the proceeding progressed very far, the NRC Staff admin-
istratively relaxed the terms of the order.” AMS, 25 NRC at 865, AMS was
authorized o, and did, resume the suspended activities under certain conditions
imposed by the Staff,

This one fact in AMS, above all else, militated against the Presiding Officer’s

oumghtdenhlofmesuqumtmwcbywsmmm.AsUnSuﬁum
in AMS (at 866):
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The Staff believes that siace AMS may now perform is normal business under the condi ons
of the relaxed suspension order, a stay would not be unduly burdensome on AMS (emphasis

added).

}"-

On the contrary, in this proceeding Licensee is unable (0 conduct anything
like its normal business. The suspension order has neither been relaxed nor
rescinded, wholly or partly, despite detailed settlement proposals by Licensee 1o
the Staff urging relaxation or rescission of the order.

Staff admits that Licensee has consistently requested a hearing and expedi-
tious processing of this matter. The combined motons filed by Licensee with the
Presiding Officer, dated December 14, 1987, detail the efforts o which Licensee
has gone in secking some forward movement in this matter. It is not without
moment that Licensec requested a heaning, a motions heanng, discovery, and a
prehearing conference before learning of the December 8 Staff referral o the
Department. There is no indication that Licensee intends to abuse the discovery
) oGy oy PR process.

PRI T A T S S S Analysis of the facts in this matter, under the four-prong balancing tesi
Jrri R A FORRRGA RS : established in Barker v. Wingo, 407 U.S. 514 (1972), also mandates the
conclusion that a stay is unwarranted.

(1) Length of Delay

& Staff seeks an open-ended stay. No one can avoid that unmistakable conclu-
bt ¥ sion, and no one has predicted when, or if, the Department of Justice investiga-

4 ton will be concluded. No time limit for the stay is even suggested. As is wel!
known, it is not unusual for criminal investigations 1o take months, even years,

RS LSO

(2) Reasons for Delay

The Staff's justification for the delay is principally that discovery of witness
statements upon wiiich the suspension order was hased would reveal to potential
targets of the criminal investigaton significant information relevant w the
criminal investigatuons, Staff's Motion at 8. The statements were obtained by
NRC Office of Investigations, not the Department; and were ostensibly obtained
for this, not a criminal, proceeding.

However, no protection has been requested under 10 C.FR. §2.790a)(™),
even though the Staff is clearly aware of that protective provision. Staff's
Motion at 4 n.7. Mare importantly, except for telling us that criminal discovery
procedures are more restricted than civil discovery procedures, the Staff offers no
o e | justification for withholding the discovery requested by Licensee. Significantly,
s, no privilege of any type is asserted by the Staff on the discovery issue.
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This same basic argument we+ raised by the IRS in Campbell v. Eastland,
307 F.2d 478 (Sth Cir. 1962), cert. denied, 371 U.S. 955 (1963). However,
Campbell was also drastically different iz circumstance from this matter,

In Campbell, the plaintiff fileu a civil acti o for a tax refund knowing that he
was about to be indicted for tax froud (307 F.2d at 481-89), In that case, not only
the timing, but the tactics of the action's filin, self, and subsequent requests
for uiscovery, led the Fifth Circuit to find that Campbell's motion under Rule
34 for discovery, if not the suit itself, was ourely for the purpose of obtaining
the otherwise unobtainable criminal investigative reports. /d. at 490,

This matter is wothing like Campbell. Investigeave reports of the Department
have not been requested. The Department admits tha! it is conducting its own
investigation into essentially the sar  “wwal allegations. Olingv Affidavit, 11 3-
6. It will prepare its own reports. ; onally, Licensee did not commence this
matter; the Staff did. And, Licens.. aid not requast discovery with knowledge
that a criminal referral had been or would be made. Cf. Campbell, supra, 307
F.2d at 481-82. Even in Campbell, the Fifth Circuit indicated that the discovery
Licensee seeks should have been available under the circumstances (see id. at
489).

mmmdumdnmm:mmmmummbmn
umamwmwmuwunmmwym
10 the mmmm.«ummwuumwamm
aiher remedies were awailable which woudd not be viinerable to mprop or inspection. Tha,
(Ae plaiwiffs were clearly entitied 1o discovery of any documents obiained from the plainiff's’
Nes. By interrogatories under Rude 33, the plainiffy could learn the names and addresses
o persoss having knowledge of relevant facts. By depasitions wnder Rule 26, they could
ascertan relevant facts known io (he agents [emphasis sdded).

In Campbell, a very broad request for “any and all* confidential criminal
investigative reports was made by Campbell. No such request has been made
he:e.lnasmce.meﬁfmcmuitwmmmmo(mofmeiums
of discovery Licensee is requesting in this m~tler was proper, even though
Campbell was acting in bad faith there.

'I‘heSuffwekstobolstaﬂsreuom{adchybyolfcﬂngincwm,ex
parte proof, by hearsay affidavit, o bolster the Depaniment trial attorney's
conclusory affidavii. However, such an ex parte presentation is in contravention
of the NRC's own policy statement and a clear violation of the Licensee's
constitutional rights of due process and confrontation of witnesses. Any order
awedbueduponswhupampmceedinpwwldbeoomnmtionallymd
procedurally void.

Licensee argues that the now obvious underiying reason for delay is the
Staff's deliberate and consistent pattern of dilatory taciizs since early September
to avoid having this matter determined. This is the vely suongest case for




denial of the Staff’s motion. SEC v. Dresser Industries, Inc., 628 F.2d 1375
(D.C. Cir. 1980),

(3) Licensee's Assertion of Its Rights

There is no issue here. The Staff admits that “the Licénsce has persistently
asserted its right 10 a prompt hearing.” Staff Motion at 9. Presumably, the Staff
will also admit that Licensee has persistently requested action on its settlement
proposals, its requests for settlement conferences, its requests for prehearing
conference, and its requests for documents and other discovery, all of which are
described in Licensee's December 14, 1987 motions and attachments.

Licensee states that it is losing over $36,000.00 in average monthly revenues,
and has lost thiough cancellation of contracts and continuing related expenses
over $400,000 in revenues to date. Additonally, the very nature of this pro-
ceeding, and Staff’s national press release about it, has harmed the business
and reputation of Licensee. Most importantly, Licensee is being prevented from
any opportunity to vindicate itself through proper procedural channels in this
matter. Finlay Affidavit.

(4) Prejudice to the Licensee

The Licensing Board has already heard much about the financial and personal
pressures under which the Licensee is operating. The affidavit of Gerdon Finlay
attests (o the financial and personal devastations thay the unresolved suspension
order has caused.

Perhaps “ore importantly, the open-ended delay attendant (o the stay request
will hamper if not effectively destroy the Licensee's opportunity to present a
defense to the suspension order. Witnesses are already dispersed throughout
the Continental United States and much of the South Pacific Ocean, and
other important eviderce such as Military Airlift Command (MAC) documents
and witnesses will in due course be moved, stwred, transferred, reassigned,
discharged, los., or destroyed. Most of e Staff’s witnesse no longer work with
the Licensee. Some of them left on bad terms. The identities of these witnesses
are and have beer largely known o the Licensee, having been disclosed by the
Ol and others during the investigation,

Unless the Licensee is allowed to examine, and (o cross-examine, these and
other Staff witnesses on the statements they have given, the statements already
obtained oy the Staff may be the only recallable versions of the facts when and
if a hearing occurs,
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The Swaff has already conducted an extensive investigation of Liceusee,
including its books and records, and obtained sworn statements from numerous
witnesses. Essentially, the Staff already has the evidence it needs to proceed in
this matter. On the other hand, Licensee is at a serious disadvantage because the
Staff has refused 1 disclose any of the investigative information, or the nature
of the documentation, upon which it intends to rely. This is not a situation where
the Staff may, by this delay, be impaired in its atlity to sustain the suspension
order. It is, however, a matter with dangerous potential of fatally impairing
Licensee's ability to mount its defense.

In this matter, dramatically unlike the AMS matter, Licensee is not allowed
to conduct any activities under its NRC license.

Il. STAFF OFFER TO MAKE AN
IN CAMERA, EX PARTE PRESENTATION

In its Motion for Stay of Proceedings the Staf noted 'hat the attached
Department of Justice declaration does not contain all of the details that might
be offered in support of the motion. In this regard, Counsel for the Staff stated
"t the Sff, OL, and the Departmesnt are not willing o state on the public
record or 0 the Licensee, even under pro‘ective ovuer, additional matters that
the Licensing Board may consider necessary o rule upon the motion. However,
itmmedﬂmﬁwSuﬂ.Ol.mdtheDep.mmwmprewedmm&cm
in camera, ex parte presentation to the Licensing Board under the provisions
of the Commission's Statement of Policy; Investigations, Inspections, and
Adjudicatory Proceedings. 49 Fed. Reg. 36,032 (Sept. 13, 1984) if the Licensing
Board believed that additional details are necessary in order (o rule on the Staff's
motion for stay,

After considering the NRC Staff Motion for Stay of Proceeding, the Li-
censee’s opposition 1o NRC Staff Motion for Stay of Proceedings, their attach-
mrents and the accompanying affidavits of Judith E. Olingy, Esq. (Department
of Justice Attorney), and Gordon Finlay, the Board determined that the Staff
hadfukdwwabummwpmceedm.slwdbemyedsoawpmnum
Department of Justice to complete a parallel criminal investigation. In denying
lh:maion,UIededeclimdlohecanincmm,uparuplmmdonu
offered by the Staff.

In its ruling, the Licensing Board noted that an ex parte communication, such
aoffemdbymeswf.muldservenouxfulpurpouumu time. It could not
be part of the adjudicatory recor ] upon which we could base a decision to grant
or deny Staff’s motion for a stay of the proceeding, Nor, in our view, would the
additional details hinted at by the Staff tilt the balancing of the equities which

2
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weighs so heavily in favor of Licensee and «gainst granting the Staff's moton
to prevent this proceeding from going o hearing without further delay.

[II. STAFF POSITION REGARDING SETTLEMENY

Saff delayed holding settlement discussions from September 21 uatl Novem-
ber 9. When settlement discussions were finally held at Licensee's insistence,
Licensee expected that a meaningful settlement proposal would be prompty
and positively considered. Licensee has stated that it spent substantal time and
money in preparing its proposal dated November 18, 1987, Staff then delayed re-
sponding to the settlement proposal and ulumately refused to discuss settlement
at all.* Staff dallied in responding to the Presiding Officer’s requests regarding
discovery and hearing timing. When finally faced with a requirement (o provide
justification for its order, Staff referred this mater to the Department of Justice
on the same issues, and the same basic information, that it had in August, over
a month before the order was entered.

Such conduct not only prejudices the Licensee but demonstrates the very
reason that the regulations mandate a prompt hearing when ex parte suspension
orders are issued. 10 C.F.R. § 2.202(¢c).

IV, SCHEDULE

During a prehearing conference by telephone conducted on January 20, 1988,
Counsel for Licensee and NRC Staff proposed to the Licensing Board a schedule
that they had agreed upon for discovery and hearing in this proceeding. That
schedule that has been approved by the Licensing Board is set forth below.
January 13, 1988  Discovery period begins.

January 22, 1988  Last day for filing discovery requests by NRC Staff.

January 29, 1988  Last day for filing Staff's responses or objections to Li-
censee's discovery requests.

February 5, 1988  Last day for filing Licensee’s responses or objections o
Saff’s discovery requests.

Fetruary 26, 1988 Last day for filing prefiled written direct testimony by both
parties — in hands of Board,

March 9, 1988 Hearing begins.

4 See Leter dawed December 15, 1987, from Lawrence | Chandler o Barry D Edwards, and Tt 18 und %

7
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V. 1 CENSEE'S MULTIPLE MOTIONS
DATED DECEMBER 14, 1987

On December 14, l987.Liouueeﬁleda(l)Modonfor0rderSecin¢
Hearing; (2) Motion for Prehearing Conference; (3) Motion for Settlement
Conference; “nd (4) Motior i - Ort+r Shortening Time for Response to Requests
for Production of Document, anci Jther Discovery,

Liceuee'lmodmkra*."znmghaﬁngiswudbymemﬁmolme
megammmmmmwnmadnwm;mm
my.mmhaﬂngconfmemqmwdbyanneewhddonJmmU.
1988. Licesee’s motion for seitlement confererce is denied. | icensee’s motion
fammm;mrormpambdhcovequmuumedwmc
extent ordered by the Licensing Board in this Order.

V. ORDER

For all the foregoiug reasons and upon consideration of the entire record in
this matter, it is, this 27th day of January 1988, ORDERED:

1. Tha' NRC Swaff Motion for Stay of Proceeding, dated December 17,
1987, is denied; and

2. Licensee's Motion for Order setting hearing is granied.

THE ATOMIC SAFETY AND
LICENSING BOARD

Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE

Glenn O. Bright
ADMINISTRATIVE JUDGE

Richard F. Cole
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 27th day of January 1988,
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Cite as 27 VAC 29 (1988) LBP-88-'B

UNITED STATES OF AMERICA
IIUCLEAR REGUL £TOF Y CNMMISSION

ATOMIC SAFETY :.4D LICENSING BOARD
Bsfore Admicistrative Judge:

Peter B. Binch, Presiding Officer

In che Matter of Cocket No. 55-60402
(ASLBP No. 87-552-03-SP)

DAVID W. HELD
(Senior Operator Licensa fo:
Beaver Vallsy Nuclear Power
Statlon, Unit 1) January 11, 1888

This ca.s, involeing an application (o the issuance of a senior reactor
operaior's liccnse, was dismissed as moot afle( it became apparent that the
Applicant, who is already licensed to onerate Beaver Valley Nuclear tower
Station, Unit 2, would not - s¢ a license {or Unit 1 even if it were issued w him.

RULES OF PRACTICE: MOC "~ESS

A proceeding to determine whet! = Of (Ot @ SENIOr reactor operator’s license
should e issued. is moot if the licer in question would not be used. Although
mApuuuWMaMMcmnvammmmMm»d
a tost, ic is not the sueness ¢ the hearin s officer 1o determir. : issues subsidiary
10 the ultimate issue of whether or not 0 issue a license. Even tLough private
decisions might affect Applicant's corees hecause he hos not been issued a
license, this impact on private decisions oes noi prevent the proceeding from
being mot.



RI"_ES OF PRACTICE: CONTINI ING JURISDICTION

Tue hearing officer, although lismissing the case as moot, ¢

possibility that events could trinspure that would cause the case 1o have an
On future federal licensing decisions, and it retained junisdiction W enter

Mmouon o reactivate the case if that conungent event did transpire

DECISION

This case involves an appeal by David W. Held from the denial of a se
tactlor operator's (SRO) license for Unit 1
Station. [ have determined that the case 1S moot, in that Mr. Held

an SRO for Beaver Valley Unit 2 and cannot util'ze more than

¢ truth of the ability to

the present time. Tr 16-18, 22-23. Th

ne license is corroborated by the letter of Duquesne Power and |
withdrawing its previous certification that it required M

perating Unit 1, Letier from

J.1 eber, Duquesne Light (

yuiatory Commission. N

The reason the case is moot is that this is a proceeding ¢

a license and [ am authorized (o consider an appeal from a deniai of a licen

unisdiction is to determine whether or

not a license should be issued
lecide whether or not a partcular examination has been

¢n passed
We note that Mr. Held applied for his SRO license for Unit 1 in 198¢
lemonstn

istrated his physical health passed the writlen examinations for Unit

presented a statement from Duquesne | ight ¢

T

ompany, the operator of the

that he was needed as an operator of
Of the Swff of the Nuclear Regulatory Commission that Mr. Held had not pas
the simulator portion of his examination. he
10 CFR. §55.11 (prior 10 May 26. 198
Mr. Held's ,"ﬂ!l\.;uu' remamning concern
press hus appeal, is that the issuance of a

useful o hm in

u

. 1 H . N 1 »
wOuld have I ssued 2 [

1
O
fis career 10 demonstrate that he has filled the requirem

Beaver Valley units. Tr. 14

for jobs that require a knowledge of both |

| have conmdered whesher

would be appropnsie u
benn wioed & the

ime Mr. Held was firm graded o b
posn 4 rerpreasuon of the regulascons

fONd & heanng 0 deermune whether s lic s W
UTRLALY ezamunabon Alha &0 | consder
{ Arve decided e

"
& DOt necessary nour Ue
unasr arcumsances where hare 9 very little Jikealihood N e comtested Losrse wes
ave been pad $4000 sddinonsl dur § Ve pamt |6 monthy ha

| eever my x e
O s - e penannel symiar L Duguesne
sal N

W vy e e
“Me. Held wiso clasms that he would
censeq | 8 N Jnary 4 i . e whether ot erae M
,"' " “ _pas L -~ het 1'wer
L \‘,‘ c ad L

e considered as
her peyiony

KL determunsiion, wheth

1CIKd IS lcensed

Skpenase of 3 hear

AR

that unit. Were it not for the jeterminay

&

! have

e

M the Beaver Valley Nuclear Power

K

s

4

Mt

{
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w X, P P W AT this instance, that possibiiity is troubling because Mr. Held's alleged difficulties
L S Y BN v ] on the simulator examination do not appear 1o be specific to Unit 1 and are,
NS B WL S o iy A ¥ therefore, the kind of alleged deficiencies that an employer could consider (0
L1 oMl AP B pT ST 3 have been resolved through Mr. KE2ld passing the SRO examination for Unit 2

X AT G Y MG O N and gaining operating experience with that unit.
RS _ Acomeqmmofw&cisionlammwmuingisuwthaeunoﬁnal
a2 decision by the Nuclear Regulatory Commission concerning whether Mr. Held
NS v passed his simulator examination or should have been issued a license at

: VLGS Y et the time he took that examination. Hence, Mr. Held is in a special kind of
RN N | St limbo in which the outcome of his license application has never been fully
IR k determined. Duquesne Light Company could, therefore, consider itself free w
AR e determine whether he has demonstrated the kind of knowledge of Unit 1 that
PR DI T would fit him for Beaver Valley duties for which the utility wishes him 1o be
e e Ry knowledgeable of Unit 1 (but for which there is no legal requirement wat he be

T o S h licensed to operate Unit 1),
& 1 In reaching this decision, based on mootness, | am aware that there is
= Ak a possible circumstance in which the mootness of this case would be sell-
SRS R o reversing. That is, it is possible that at some future ume, Duquesne Light could
b R | obtain an agreement to dual-license personnel for both of its units and it might
LR RN . et b o not feel free to include Mr. Held within the dual-licensed group.’ Should this
b AR TR T Y o event occur within the next 2 years, then Mr. Held should immediately notify
RS DN I AT AL me and the case will be automatically reactivated because it wouid then be ripe

LS i for adjudication.

T RN R PR In closing, 1 would like to express my appreciation both 0 Mr. Held and to the

s .' v,‘ f"-‘ P Dty Staff of the Commission for the excellence of their presentations. In particular,

,’ as a nonlawyer, Mr, Held has distinguished himself for clarity of writing and
; verhal expression, diligence, and cooperativeness.
A ORDER
¢ |
\ b3 Upon consideration of the filings of the parties and the entre record in this
7 N matter, it is, this 11th day of January 1988, ORDERED:
IRLEY T S That the case is dismissed as moot, subject 1 the conditon that Mr. Held

: N may move 0 reopen the case within 1 years should a circumstance arise in
vy b e 3l utt which the issuance of senior operator license for Beaver Valley Nuclear Power

e F O} Station, Unit 1, is necessary for Mr, Held 1o obir a dual license for Units 1
and 2.

’Lm-dbq-uwl\ol.'! Nuclear Regulaiory Cammmission, November 28, 1987, arached 1o Mr Held's
filine of January 4, 1988,

.
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Cie as 27 NRC 33 (1988) DD-88-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

Hugh L. Thompson, Jr., Director

In the Matter of Docket No. 70-135

BABCOCK & WILCOX
(Apolio Facllity) January %, 1988

The Director of the Office of Nuclear Malenal Safety and Safeguards denies
a petition filed by the Cindee Virostek requesting action with regard w0 the
Babcock & Wilcox Apollo facility. The Petitioner requested that the license for
the facility be “suspended until corrective actions have been fully implemented,”
after which the license be “ierminated and revoked, and the facilities and grounds
be released for unrestricted use.” The Petitioner asserted that the Licensee had
not fulfilled a license cordition requiring decontamination at the end of the plant
life, that ihe facility has 1ad a significant adverse affect upon Apollo Township
and the surrounding envi-onment, and that material is missing and unaccounted
for,

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING

Where 3 petitioner has not provided the factual basis for her request with
the spec.ficity required by 10 CFR. §2.206, action need not be taken on her
request.

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

On February 24, 1987, Cindee Virostek (Petitioner) filed petitions pusuant o
10 CF.R. §2.206 requesting that the Director of the Office of Nuclear Reactor

3
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req Jested that the license for the facility be “suspended until corrective actions
have been fully implemented,” after which the license be “terminated and
mmwfxilmmmunmmmum"

S tmrd mhudmramuabsufo.rthurequeuthameucenwehunot
25 fulfilled License Condition No. 37 of License No. SNM-145, which provides
j that at the end of plant life, the Licensee shall decontaminate the facility and
ity grounds so that they car: be released for unrestricted use. The Petitioner also
b meruubuuforwreqmtmwApouorximyhuhadnnmiﬂwu
S adverse affect upon Apollo Township and the surrounding environment, and

AN that material is missing ana unaccounted for. By leer dated April 10, 1987,

the Licensee was asked if it wished to submit information concerning the issues
raised in the Petitions. The Licensee provided such information on May 20,
1987.

The Petitions have been appropriately referred to me for a decision. For the
reasons given below, I have concluded that the Petitioner's request should be

, denied.
~;
1 DISCUSSION

The Apollo 1. WQwuubluMdaammmmmbyNuclwm-
terials and Equip et Corperation in 1957 1o develop and manufactue nuclear
fue! containing w:nium and 1o provide decontamination laundry services. In
147, the license \uthorizing these activitiss was transferred © a subsidiary
of Atantic Richfic d Company, which continued these activities unrtil 1971,
i when th.. subsidiar was purch jed and the license w- acquired by Baboock
& Wilcg v}

i lnl90,8|bc0(.awucox(3&‘\')dectdedmdisconumeUmhxl
: Jrocessing at the A ollofacilitymembefkudmammbnmovemu
‘quipment and to ¢ contaminate the buildings in which uranium fuel processing
hau teen conduct 4. Uranium processing equipment was removed and shipped
1 Iadw.m:\mm.mmmmamemcamMm
associated with fuel | rocessing operations. B&W's license was amended on

April 18, 1984, 10 delr « ‘uthority to conduct fuel processing operations and to
delete the expiration (' «e.

'mmdwm-WbyINA\'u-uwﬂ
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The license was subsequently modified by the NRC and set o expire on
March 31, 1987, and on February 25, 1987, B& W submitted an application for
license renewal. Because the application was submitted more than 30 days prior
to expiration of the existing license, the existing license will not expire unul final
action has been taken on the application for renewal.? In its renewal application,
B&W proposes to use the Apollo facility to supplement and duplicate some of
the nuclear service operations that are presently conducted at its nearby Parks
Township facility.

The Petitioner raises several issues as a basis for her request for relief. For
the most part, however, the Petitioner has not provided the factual basis for her
request with the specificity required by § 2.206 and, for this reason, action need
not be taken on the request. See, e.g., Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), DD-85-11, 22 NRC 149, 154 (1985).
Nonetheless, the issues raised in the petitions have been evaluated to the extent
possible. As discussed below, | have deterrined that there is no basis o take
the action requested.

Unfulfilled License Condition

The Petitioner asserts that since the Licensee has terminated fuel processing
operations, this corresponds to the end of plant life as defined in 10 CF.R. Pan
70, and the plant, therefore, should be decontaminated so hai the facility
and grounds can be released for unrestricied use in accordance with License
Condition No. 37.

Sections 30.36 and 70.38 of 10 C.F.R. provide that each licensee shall request
termination of its license when it decides (¢ terminate all acuvities involving
matenals authorized under the license, shall wrminate use of such material,
and shall remove rudioactive contamination to the extent practicable. License
Condicion No, 37 provides that B&W shall deconaminate the Apollo facility
al the end of plant life so that the facility and grounds can be released for
unrestricted use. The intent of thesc regulations and license condition is o
preveat abandonment of the facility without decontamination prior to license

As described above, in February 1987, B&W requested authority to conduct
nuclear service operations at the Apollo facility. Thus, it is clear that B&W has
decided not w terminate all licensed activities at the facility.’ The term “end of

ISation 70.330) of 10 CFR provides that i ar case in which 1 licensee, not lems than 30 days prier
expimbon of 1 eusung wense, has fled an applicatan for renewal of & Loense, W exuting Loense shall not
expire until the application [or renewsl has been desermuned by the Cammusmon
’mm—umnuuunu-mnumsuumm-mh
deconarunating e Apallo plat by Jamuary |, 1984, bt faded o0 subel such o schedule Albough b
Asseruon @ Lue, the maguest was made under e s mpuon by the Sl that, the | had <
(Contimnd)
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plant life,” as used in License Condition No. 37, is meant 1o refer (o the cessation
of all licensed activities. Consequently, there is no merit (o the Petitioner's
assertion that the Licensee should be required to complete decontamination of
the facility at this time.

Significant Adverse EfTect

The Peutioner asserts that the Apollo facility has had a significant adverse
effect upon Apollo Township and the surrounding environment and that the
tacuityismimmedmemdwdoummtomehwmmdwetyofme
Licensee's employees and the public, 1o the environment, and o the common
defense and security. The Petitioner further asserts that all Licensees at this
facility have had a history of chronic noncompliance, that there have been cases
involving a deliberate failure 0 comply with regulatory requirements, cases
when noncompliance caused a serious accident and incident, and cases where
the nature and number of noncompliances demonstrated that management has
not conducted its activiues with adequate concern for public health and safety.

A review of the co.npliance history at the Apollo facility shows that,
while compliance problems were incurred by former licensees prior to B&W's
acquisition of the license, and by B&W early in its history, B&W's record
of compuance has since improved. Since the beginning of 1982, the NRC
has identified only five instances of noncompliance, none of which had the
potential to affect public health and safety or resulted in escalated enforcement
action. Moreover, the Petitioner has provided no information on any particular
condmomormmmmqedlymwpooeamnthepublkhwmmd
nmy.wmemvummmcrn'hecommddmmdmmwmhumld
warrant the requested action See Limerick, supra, 22 NRC at 154,

Material Unaccounted For

The Peutioner raises numerous issues regarding material that she alleges
1s missing and unaccounted for. The Petitioner first alleges that there is the
mmuiwm:divmionhuoccmmmmmmamfoundwbe
missing and unaccounted for in the 1950s, 1960s, and 1970s was never properly
investigated. During this time period, prior 10 the time when the license was

Hmnhl&h.n?-mm-hm:h‘ﬂn BAW wnformed the Swuff by
-.umxznm.uumnmuu-unuum.m
for plant decontaminaton
‘m—mmdnuaﬁmml&'mmundbmm
sankrol and scoounting, problems identified from 1974 w0 1977 These probiems ware resohed traugh improve-
ments in BAW's measurements prog am.
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acquired by B&W, the Atomic Energy Commission (AEC) determined during an
inspection that there had been matenal unaccounted for (inventory difference).
The AEC attemipted to reconcile the excessive inventory difference, and then a
request was made to the Federal Bureau of Investigation for investigation into
the possibility of a diversion. The results of the investigation were inconclusive.
On April 25, 1977, the NRC issued an unclassified digest of a classified NRC
Task Force Report on “Accumulated Material Unaccounted For (MUF) —
High Enriched Uranium — Babcock & Wilcox Company — Nuclear Matenals
Division — Pennsylvania Facilities” covering the period of Apnl 1, 1974, 0
August 8, 1976. The Task Force concluded that B& W had upgraded its physical
security system and had taken actions toward substantive program improvements
in material control and accounting. In accordance with applicable requirements,
since 1977, while B&W was in the production mode, the frequency of physical
inventories was every 2 months for high-enriched uranium and every 6 months
for low-enriched uranium. There have since been no inventory differences or
any deficiencies relating to the control and accountability of nuclear materials
that have not been resolved to the satisfaction of the NRC.

The Petitioner next asserts that B&W's Apollo facility was classified as a
“mixed facility,” and, as such, received special nuclear matenal both under a
license and uncer license-exempt contract conditions. As such, the Petitioner
asserts that there is a need to verify and validate the “contractor's explanation of
inventory differences.” The NRC is not aware that there was any special nuclear
matenial at the Apollo facility that was not licensed, including material that was
received under AEC contract. To the Staff's knowledge, all special nuclear
material, regardless of ownership or contractual relationship, was inventoried and
resulting inventory differences were investigated. Therefore, the investigations
conducted of the inventory differences did address all special nuclear matenal.
As indicated above, since 1977, there have been no inventory differences or
deficiencies relating o the control and accountability of nuclear materials that
have not been resolved o the sausfaction of the NRC.!

nﬂdhmh‘n.‘mdmm Th‘lha-”
ERDA's (now, the Department of Energy (DOE)) contrectual responsiblites should
unuut--.-uhmmumu-——uu-m»puw
and if they were adjumad due 10 upgnding of plant design. The Petiioner ssserts that Uus need u due 10 the
fact that & “S-fold errar™ was found 0 1977, The Siaff has been unable 10 determine w what errar Pettioner
refernng. Wi regand w the Peutioner's concern that mventory dufference cantrol Limuts were adjumed, the Staff
notes hatl 0 Augus 1976 the inventory difference control lmuls were reconfigured 0 provide ughter regulaiory
restruints an inveriory & ferences. It s not clear if that 1s the sction refarred 0 by the Petinaner. As the Petitoner
has provided no specific nformation with regand Lo these concerna, funher action s not warraniad  See Lomenct,
agra, 22 NRC u |54
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The Petitioner claims that it is in the public's best interest to have inventory
differences that were separately identified and accounted for as being in process
tanks, walls, floors, or work areas, and burials, verified. At the end of the phase
of high-enriched uranium processing at the Apollo facility, the Licensee nonde-
structively assessed the quantities of matenal identified as inventory reriaining in
the building structure and assigned values for material holdup and shipments to
licensed disposal sites. The NRC independently venfied (hose quantities, Final
assignment of values for matenal holdup in the building structure has not been
completed; however, since the material is in a form not readily extractable, and -
the results of plant effluent and environmental measurements are within NRC
standards, the material poses no significant threat to public health and safety.
Samples of material being sent for disposal at licensed burial sites were also in-
dependently measured at that time. The material sent to burial included process
equipment, tanks, and cleanup residues. Thus, the Petitioner's request (o have
such inventory differences verified has been satisfied, and no further relief need
be granted.

The Petitioner claims that since much of the matenal was government-owned
and handled under government contracts, the Commission should require all
government-owned material w0 be returned w the governmant It should be
noted that there are no longer any government contracts in effect for work at the
Apollo facility, that all such contracts have been closed out, that there are no
outstanding shipper/receiver differences, and that there are no active certificates
of possession under any such government contracts.

Finally, the Petitioner states that the Commission should require verification
of undeclared losses of material contained in waste material that went to onsite
controlled burial. The Staff is unaware of ary onsite burial of waste ma: *rial at
the Apollo facility; therefore, there are no known “undeclared losses of material™
buried on site at the Apollo facility 1o be verified.

In sum, none of the Petitioner's allegations concerning B&W's control and
accounung of nuclear materials at the Apollo facility since B&W wok control of
the facility provide any basis for the action that the Petitioner requests. Further,
since 1977 there have been no inventory differences or deficiencies relating to
the control and accountability of nuclear materials which have not been resolved
t0 the satisfaction of the NRC.*

necessary o caomply with 2 February M 1978 Memarandum of Undemvunding The Suff & unaware of any such
imersgency agreamenis, of any February 24, 1mﬂann-.‘nd&¢-m-dmymm




CONCLUSION

For the reasons stated in this Decision, the Petitioner’s request that | institute
¢ woceeding to suspend and subsequently revoke the license for B&W's Apollo
facility and that the facility and grounds be released for unrestricted use is
denied.

A copy of this Decision will be filed with the Secretary of the Commission
for the Commission’s review in accordance with 10 C.FR. §2.206(c).

FOR THE NUCLEAR
REGULATORY COMMISSION

Hugh L. Thompson, Jr., Director
Office of Nuclcar Material Safety

and Safeguards

Dated at Silver Spring, Maryland,
this 5th day of January 1988,
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