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the municipal electric systems located in Ohio. Applicants have
attempted to argue (Ohic Applicants' Comments..., p. 6, n.5) that
competition between the municipal electric systems and Appiicants
is severely limited by Article XVIII, section o, of the Ohio
Constitution. Applicants contend that:
The “"surp us product limitation specified in Article
XVIII, se~tion 6 clearly precludes full or partial
requiremen‘s wholesale customers ... from even law-
fully serving any customers outside the [municipals']
:?gg?rate 1'mits." (Ohio Applicants Comments, p. 6,
At no time have Applicants offered any legal citations to support this
proposed conclusion of law. In fact, while Article XVIII, secticn 6
of the Ohio Constitution 1imits a municipal's surplus electric sales
outside the municipal fTimits to 50% of the kilowatt hours sold inside
the municipal 1imits, no case or commission has held that a municipal
electric system which itself is a partial or full requirements purchaser
can not possess such "surplus". As John White, an attorney and President

of Ohio Edison testified:

There was a question in our minds and it is something
that has been discussed from time to time in Ohio for
many years, whether a municipality which, in fact, had
no means of producing might, indeed, have a surplus
when all the electric energy it had availablie for sale
had to be purchased in the first place. ... That was
the question that was being kicked around then and has
been kicked around from time to time since, but it has
never been litigated in Ohio.

I suppose since it hadn't been litigated, nobody can be
sure he knows the answer. (White: Tr. 9525-2526).

/More importantly, as the Staff reads Amended House Bill No. 577, the

Ohio legislature was careful to preserve competition between Ohio municipal

electric systems and othe~ electric utilities in that state. At the outset

of course, as is required by law, the Bill is only seeking to deal with

. &



3/
retail electric service (Sec. 4933.9(F)). In addition, the Bill

specifically preserves the rights of municipa® electric systems to
compete. For exaﬁpTe, Sec. 4933.87 expressly provides that the Bill
fs not to affect the right: of municipal electric systems to generate,
transmit, distribute, or sell electric energy. Section 4933.82(B)
provides that the entire Bill shall not in any manner prohibit or
restrict the rights of municipalities. The legislative history (pro-
vided by App11cantsfstates:
The b111 makes it clear that it does not limit the
rights of municipally owned electric companies in u

general (R.C. 4933.87) or by the certification
process (R.C. 4933.82(E)). 4/

3/ The State of Ohio is without authority to raise barriers to
wholesale competition, as jurisdiction over interstate wholesale
transactions are entirely beyond the reach of the states, Public
Utilities Commission v. Attleboro Steam & Electric Co., 273 U.S.
83 (1927), and vested in the Federal Power Commission (now
Federal Energy Regulatory Commission), FPC v. Southern California

" Edison Co., 376 U.S. 205, 214 (1964). Moreover, under the
Supremacy Clause of the Constitution, state legislation and
state regulatory policy cannot restrict the intendec 2ffect of
valid federal legislation. Nash v. Florida Industrial
rommission, 389 U.S. 235 (1967); Sperry v. Florida; 373 U.S. 379
(1963); Free v. Blend, 369 U.S. 663 (1962).

4/ Ohio House Ins., Util., & Fin. Inst., Amended House Bil1l £77,
p. 3 (1977 report).
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