nir

"~ p

VLU L/

BEFORE

In of

~n
CFR
-

ATED

PUBLIC
ASSOCI
INC.

COOPE

BAYT T
“mi;vE,

1t¢

(Black Fox Stat ,

NRC STAFF RES
A
JUROM

rA N

")

-

1 and 2)

DANCSE TN
FUNDL V

TNMTEDVEA
%)) LDHE 1\

4

In a2 letter
requested that

known as

informed Intervenors

proprietary informatic

accordance with

letter in the form of

requiring 1t

the Reed Report.

v e .
introduction

MOA

Licensing Board

e

i/

produce a

n
Kep

procedures

.n‘l.‘:r..-a

?
S i sasihin
intervenors ail

nas oecome

the provisi

"p :‘,rur- v
wi i suryary

781209 1




was aware

as having

In a motion dated

Atomic Safety an

contention:

Intervenors

rnave not a
safety i'e
and revi
the
the

P,,
M

it T3

d
n
.
ba
]

-t )

"eA
e

the Reed R rt

information

-
-~

to Add New Con

In an oral

™
“

Licensing Board

(l

Intervenor ested

&)

(&} 14

Board admit the foll¢

contend Req
dequate

ms, Doth

wing

and component

1 -
1€
- - !

-~

-
-~

A9 cm

>

Tir
ecir

that the presiding

ulatory
numerous

-

assessment
may have
or redesi

ssed
Report

gned
oy
"

Reed

~

Intervenors all

unreviewed

1T +a

were

oYy Intervenors.

ntions May 19

+ +h Sasin "~ e 1099w
dtl the June <Y, 78 prehearinag ~on

denied the motion on the grounds

-
ine

in

Licensn

L - - .
th1s cas

LatEr
'T'e e»y‘l'

n

)

incorpora

soard

1¢e

na
]
J

1

e

n
)

ted

./ J6

ems”

contained

that the

ference ,—

rontentnne

Ord er

v




Bhiid as
dware

v

report since th: == and (2) Mrs, Ilene
had, on April 1€ filed yf the Hubbard
of her amended p ' to it b 3 170-73
Licensing Board ‘ found that
argument about the production of the Reed Report

1

broaden the issues of the e and most certainly delay the proceed

Tr. 4172-73

11

On October 11, ' Intervenors'’
of a General Electric expert on the
corrosion cricking,

the Reed Report and o for production

W

it wis concerned with all of the Intervenors' currently admitted

”

inciuding 1GSCC. : 00-09 Following arguments on

T1ate A
protective ag ent and th plicant to pre 2 the Reed Report
inspecti

insofar as i1 t nad ay : ues."

- . o \’ - ] ” T, N\

( alec t Intervenors'
tlect ic ing the timeé of the
ke n il i i A i
rnishec puts t report bu

11sned

{a rd
arg,




- .

v -
A
wills
40 hadina 1n€fa & b= Armn 4 p . _ "
After being informed that App {id not have a copy of the
nort T 1721 AP _PA I fSeTnm ¢+ i+ 4
Report, Tr. 4721, 84725-26, and advisi nat wouid 1ssue a

for the subj

ect documents, Tr. 4961-2, the Board
on the production of the Report until Octorer 16, 19

Counsel for the Applicant might reach some accommodation wit

General Electric Company regarding production of the Report.

2}
v
o
4

+
o
-~
-

At a meeting with Counsel for the Applicant, S

October 15, 1978, General Electric offered to settle subpoena
by (1) preparing and furnishing all parties with a Reed Report
(Summary) which would consist of a discussion, on an issue-by-i
basis, of all matters addressed in the Reed Report having to do

. . .~ H ~ - (o 5 - y n > _— o o
inspection Dy the Licensing Board so that 1t couid determine

the Summary was a faithful rendition the contents of the Reed
On October 17, 1978, after hearing further argument on the subject,
Licensing Board ruled that the Applicant and/or General Electric Co

+ +ha . o] RDamn ¥ Ty i \/E) e |
mustT produce the entire xKeed xeport Tor i1nspection Dy DOth Intervenors

Counsel and their experts, MHB Associates,— for the purpos

. v/
examination, -

~F
01

[Py 1 1 a > n . aral bla) 10979 A - - P
1/ General Electric, October 30, 1978 Accompanying Mot

N . 10 T BR47.52

Quasn at 1Y 1Ir. 954/=53.

2/ Messrs. Minor, Hubbard and Bridenbauan

-
-

1

wnether

croc
v

w MU LK

summary




I11I1. Argument

A. Subpoenas

Once a subpoena has issued, a party seeking relief from production of
the evidence sought has the burden of proving that it should not provide
that evidence.—/ 10 C.F.R. §2.720(f) provides that upon a timely
motion by the person to whom the subpoena is directed on adequate notice
to the party at whose instance the subpoena was issued, a Licensng
Board can:

1. Quash or modify the subpoena if it is unreasonadle or

requires evidence not relevant to any matter in issue, or

2. Condition denial of the motion on just and reasonable terms.

B. Reasonableness

The Staff believes that the record as a whole—gf demonstrates that with
respect to at least one, and perhaps more, specific contentions in issue

in this proceeding, that the Reed Report contains information of relevance.

While timeliness may bear on the question of reasonableness, it is not dispositive

of the matter. The actual circumstances must be assessed to determine
whether a request is unreasonably out of time. The Appea' Board has
indicated that the failure of a party to take aavantage of discovery cannot

preclude the exercise of other rights it may possess.ii/ In the Clinton

1/ Commonwealth Edison Compan (Z;on Station, Units 1 and 2), ALAB-196,
7 REC 457,963 (Apr1] ZE. ‘974 .

This includes the discussions contained in the pleading filed in
connection with Intervenors' May 19, 1978 motion to add contentions.

2/
3/ 1llinois Power ComganV.(§C11?§on Power Station Units 1 and 2),
=980, , 976
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decision, however, the Appeal Board indicated that in a particular case
a Licensing Board must balance the effects of delay of the proceedings
against such countervailing factors as the alacrity with which the
information was requested when its materiality became apparent, the
relationship of the information requested to unresolved questions in the
proceeding, and the cverall importance of the information sought to a
sound decision. A showing on these factors obviously would satisfy the

good cause exception to the requirement to complete discovery by the

second prehearing conference.

In this situation, the Board must also conside: the balance

between a company's need to protect its proprietary information (10

C.F.R. 82.790) and the public interest in developing a full and complete
record. The Appeal Board has set forth the criteria to be applied when
determining whether to allow discovery of §2.790 information in

Commission adjudicatory proceedings.—l/ Discovery may be permitted in

the Licensing Board's discretion when: (1) the party seeking the information
demonstrates that it is relevant to its contentions; (2) release of

the information is ma&e pursuant to a protective order; and (3) the
requesting party demonstrates that it possesses the necessary te.chnical

competence to evaluate the information.

The above considerations form the matrix within which this Licensing

Board must consider G.E.'s motion to quash pursuant to 10 C.F.R. §2.720(f).

-1/ Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-410, 5 NRC 1398, 1405 (1977).
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contention,— or 1s a request is for additional discovery,—~ or

even if the request is simply to subpoeria mat:rial for evidentiary
purposes. 2/ As discussed earlier, ever thouch discovery is completed,
material may be subpoenaed.—ﬂj In the instant case, there is little
information on the record as to the delay which might te expected in

the safety hearings themselves by furnishing the information sought.
iowever, due to the limited nature of the material (160 pages, maximum),
the fact that the material will be used only for cross-exanination o/
expert witnesses on relevant contentions, Intervenors' Brief at 4, the
fact that the Licensing Board must make a determination as to relevancy
of certain sections and the fact that the radiological health and safety
hearings will not be completed in December of 1978, thus forcing the
continuation of the hearings until January, 1979 or beyond, the Staff
believes the potential for long periods of hearing delay is minimal.

(See November S, 1978 NRC Staff Response to Applicant's Motion to Set a

Hearing Schedule).

1/ Tr. 4172-73; 10 C.F.R. §2.714; Louisiana Power and Light Co. (Waterford
Steam Electric System, Unit 3) LBP-73-31, 6 AEC 717 EEeptember 13,
13;8 disrissed as interlocutory, ALAB- 168 6 AEC 1155 (December 20,

3);

CLIo7e- zEE}Eﬁﬁtfgg%_%$5;%§£§4;lﬂ£ (West Valley Reprocessing Plant),

_8/ 10 C.F.R. 82.752; 10 C.F.R. 82.740(b)(1). The Section 2.752 hearing
was held on June 29, 1978, thus theoretically cutting off discovery
at that point,

_3/ See Para. IV(b) of App. A to 10 C.7 R. Part 2.
_4/ Clinton, supra,
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E. Necessity of Information for Resolution of the
Issues (materiality).

Clinton requires the Licensing Board to consider whether there is a need
for the material in question to decide the issues in dispute. The Licensing
Board should examine the material in question and make a judgment as to

whether this matzerial is necessary to make the findings in this case.

The NRC Staff has examined the Report in question and found that there

was no information contained therein which was not known to the NRC in
1976. However, Intervenors' point is well taken that it is not required

to accept statements by Counsel and experts of the Staff, General Electric
and the Applicant as to the existance or non-existance of safety 1ssues.-l/
Accordingly, absent any showing that the Intervenors' consultants are
unrel-able or 1ikalv ¢ divu.ge the contents of the Report, Counsel for
the Intervenors, with the a“c of their consultants, are entitled to

review those portions of th: Report this Bourd may deem relevant to their

contentions.

- An analogous situation occurred in the case of Murphy v. New York and
Porto Rico S.S. Co., 27 F. Supp. 878 (S.D. Ny . In that case,
In response to an order to produce for reproduction and inspection
any reports made in the . ourse of business with reference to the
Plaintiff seaman's injuries, Defendant's Counsel produced a letter
stating that Defendant's authorized representatives informed the
writer that the official log book of the ship made no mention of
Plaintiff's injury. The Court held that its order had not been complied
with and that Plaintiff need not rely upon the representations
of Defendant's Counsel.




Of course, this requires the Board to review the Reed Report in the
first instance prior to a release of the material to Intervenor: to make

the necessary record finding of relevance of contentions.

F. Adequacy of Protection of Proprietary Material

If the Licensing Board decides that the Reed Report informaticn is
necessary‘for a valid decision in this case, it is under a duty %o
ascertain that that sensitive proprietary information is revealed to

only reliable persons who are not 1ikely to divulge that information

to others and thus unfairly weaken General Electric's competitive peisition
in the industry. The burden of demonstrating that a protective order

is insufficient protection for G.E.'s competitive position rests witn

G.E. In this regard, Counsel for the Staff notes that nowhere in the
General Electric brief is there any indication of what interests it

wishes to protect nur does it argue that MHB associates are un-eliable.

It has been difficult to identify the specific harm perceived in the
production to Intervenors. If the matter is primarily about the material's
commercial nature and the harm perceived is disclosure to competitors
and/or disclosure as public commercial information, the portions r=iated

to safety, if culled out from other matters, may have little effect.

The Starf notes that G.E.'s perception of risk associated with disclosure
of the Reed Report to the Intervenors' consultants is a subjective test.

not necessarily congruent with the amount of actual risk undertaken with
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MHB under a protective agreement. The Staff believes that the actual

risk test, not the subjective risk test espoused by G.E., is the correct

test to apply in the instant case.

In regard to General Electric's view that a protective order would be
lacking in sanctions and enforcement authority, the Staff notes that
whether the sanctions are adequate cr not, the Appeal Board in Diablo

Canyon, supra. found that even senctitive security plans could be released

under protective order if the amount of information disseminated were
Timited to relevant issues raised by the Intervenors. As has been urged
by the Staff above, Timiting the Intervenors to only that information
relevant to their contentions should further reasonably 1imit and minimize

the danger to General Electric's competitive position.

IV. Recommendation

Initially, the Licensing Board must determine whether any part of the Reed

Report satisfies the Clinton standard. The Staff believes that adequate
argument on this issue can be made in-camera with access provided only to
counsel. This initial threshhold test of relevance and materiality would
2ct2rmine whether in fact the subnoena should be quashed. If the
Licensing Board determines that it should not quash, then it should adopt

the procedures outlined in Diablo Canyon Those f-uiedures suggest that:

1. Only those portions of the report which are both relevant to
and necessary for the litigation of Intervenors' contentions need to be

released to Intervenors' representatives.
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2. Whatever information is released is pursuant to an adequate
protective order.
3. The relevant portions of the report shall be released solely
to individuals qualified to review it, i.e., Intervenors' attorney

and its qualified expert.

In implementing the Diablo Canyon procedures, the Licensing Board should:

1. Order that a copy of the Reed Report and the Summary thereof
referred to by General Electric in its October 30, 1978 Motion to Quash,
be produced for the purpose of the Board's determination of the relevancy
of portions of all of that report to the contentions in issue in
this proceeding.

2. Order that a copy of the Summary be provided to all Counsel
to aid in preparation of arguments on relevancy under a proper protective
order.

3. Rule as to which portions of the Reed Report and/or Summary
are relevant to the approved contentions in this case.

4. palance the necessity of having the Reed Rep. rt material
available to make a decision in this case against any probable delay in
the hearing due to the production of this material.

5. Upon the Licensing Board's finding that the material is relevant
and necessary to a decision in this case, and absent any substantial
showing of the unreliability of Intervenors' consultants, MHB Associates,

under the protection of a proprietary agreement drawn up by the parties,



il
the Board should order that those portions of the Reed Report/and or
Summary which are relevant to the contentions in this case and which
are material to the resolution of the safety issues in this case be
provided to the NRC Staff, the Intervenors and their consultants, MHB
Associates. A copy of the full Report should be retained by the Licensing
Board for reference and to settle any later evidentiary or legal disputes
as to relevancy and materiality of the Report.

6. Review the remainder of the Full Report and Summary and satisfy
itself that no serious safety, environmental or common defense and
security matters are contained therein in regard to non-contested issues.
If any items of significant environmental or safety import are dis-
covered by the Board, they should be readdressed to the parties as

Board questions.

V. Conclusion

For the foregoing reasons, the NRC Staff urges the Licensing Board to

deny G.E.'s motion to quash conditioned on the adoption of the procedures

suggested herein.

Respectfully submitted,

L. Dow Davis
Counsel for NRC Staff

Dated at Betnhesda, Maryland
this 9th day of November, 1978.



"

UN

;
A

NUCLE

nmnuUsvsGs

e
|

the Matt

= AV AUAMA
Jr OKLAHOQ 4/‘“,
ARAREE AT v

COOPERATIVE, 1 Docket Nos.

'0x Station,

y OO W

L

edule N$0f ) e | o T Jmed
hearings 9:30 A.M. December 5 )/8 continuing through December 12,
1978, Sa ays and Sundays excluded.
Motion t¢ December 13 to December |
nearing

are avail

The NRC
in the order of

65) and Fire




s

include a rough draft of a hearing schedule for the benefit of the

Licensing Board and the parties.

Respectfully submitted,

L. Dow Davis
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 9th day of November, 1978.



PROPOSED HEARING SCHEDULE OF WITNESSES FOR BLACK FOX RADIOLOGICAL
HEALTH AND SAFETY HEARINGS (DECEMRER 5 - 12, 1978)

Wednesday

Thursday

i

Preliminary matters
BQ - 2-1, 2, 3 (ECCS)

Staff:
R. Frahm

eQ - 2-1, 2, 3 (ECCS)

Intervenor (CTD)
G. Minor

Contention 65 (ATWS)

Applicant (CTD)
E. Fuller
J. Zink

Contention 65(ATWS

Intervenor
G. Minor

BG - 2-1, 2, 3 (ECCS)

Intervenor
G. Minor

Contention 65 (ATWS}

Applicant
E. Fuller

J. Zink

Contention 65 (ATWS)

Staff
KA. Thadani

Contentions 7, 8 9
(Fire Protection)
Applicant

E. Gang

R. Johnson

G. Engman



(Cont'd.) PROPOSED HEARING SCHEDULE OF WITNESSES FOR BLACK FOX RADIOLOGICAL
HEALTH AND SAFETY HEARINGS (DECEMBER 5 - 12, 1978)

Hnnda* IH%;%%%’ Hednesgaz Thursday gr;dax

A.M. Contention 7, 8, 9 Contention 7, 8, S

(Fire Protection) (Fire Protection) SUBJECT TO AVAILABILITY OF INTERVENORS' TECHNICAL
Staff: Intervenors:
Giardina 6. Minor WITNESSES
Behn

P.M. Contention 7, 8, 9 Contention 7, 8, 9

(Fire Protection) (Fire Protection)
Staff: (CTD) Intervenors: (CTD)
Giardina G. Minor

Behn
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSIMG BOARD \J

i T

In the Matter of )

PUBLIC SERVICE COMPANY OF OKLAHOMA, ;

ASSOCIATED ELECTRIC COOPERATIVE, INC. )  pocket Nos. STN 50-556
. WESTERN FARVERS ELECTRIC COOPERATIVE, xnc.g TR 30397

(Black Fox Station, Units 1 and 2) ;

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO GENERAL ELECTRIC
MOTION TO QUASH INTERVENOR'S SUBPOENA" AND"NRC STAFF RESPONSE TO
INTERVENORS' MOTION TO ESTABLISH A HEARING SCHEDULE IN DECEMBER, 1978}
dated November 9, 1978, in the above-captioned proceeding, nave been served

on the following by deposit in the United States mail, first class, this
9th day of November, 1978.

Sheldon J. Wolfe, 'sa.

Atomic Safety and Licensing Board
U. S. Nuclear Requlatorv Commission
Washinaton, 0. C. 20855

Mr. Frederick J. Shon, Member
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20855

Dr. Paul Y. Purdom

Director, Environment2l Studies Group
Drexel University

32nd and Chestnut Street
Philadelphia, Pennsylvania 19104

Joseph Gallo, Esq.
Isham, Lincoln & Beale
1050 17th Street, N.4.
Washington, 0. C. 20036

Michael I. Miller, Esa.
Isham, Lincoln & Seale
One 1st National Plaza
Suite 2400

Chicago, [11inois 60606

Mrs. Carrie Dickerson

Citizens Action for Safe
Energy, Inc.

P. 0. Box 92¢

Claremore, Oklahoma 74107

Mr. Clyde Wisner

NRC Region 4

Public Affairs Officer
611 Ryan Plaza Orive
Suite 1000

Arlington, Texas 76011

Andrew T. Dalton, Jr., Esq.

.Attorney at Law

1437 South Main Street, Room 302
Tulsa, Cklahoma 74119

Mrs. [lene H. Younghein
3900 Cashion 2lace
Oklahoma City, Oklahoma 73112

Paul M. Murohy

Isham, Lincoln & Beale

One First Mationa®' Plaza, Suite 4200
Chicago, I11inois 60603



Atomic Safety and Licensing

Appeal Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 2055%

Docketing and Service Section

Office of the Secretary of the
Commission

U. S. Nuclear Regulatory Cormission

Washington, D. C. 20555

Lawrence Burrel]
Route 1, Box 197
Fairview, Oklahoma 73737

Mr. Gerald F. Diddle
General Manager

Associated Electric Cooperative, Inc.

P. 0. Box 754
Soringfield, Missouri 65801

Mr. Vaughn L. Conrad

Public Service Company of Oklahoma
P.0. Box 201

Tulsa, Oklahoma 74102

Joseph R. Faris, Esq.

Robert Franden, Esq.

Green, Feldman, Hall & Woodard
816 Enterprise Building

‘\'( F\ NS 7\

Atomic Safety and Licensing
Board Panel

U. S. Nuclear Regulatory Commission

Washington, 0. C. 20855

Mr. Maynard Human

General Manager

Western Farmers Coop., Inc.
P. 0. Box 429

Anadarko, Oklahoma 73005

Mr. T. !l. Ewina

Actina Director

Black Fox Station !luclear Project
Public Service Comnany of Oklahoma
P. 0. Box 271

Tulsa, Oklahoma 74102

Dr. M. J. Robinson

Black & Veatch

P.0. Box 8405

Kansas City, Missouri 64114

| -

e v, .

Tulsa, Oklahoma 74103

L. Dow Davis
Counsel for NRC Staff



