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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Before Administrative Judges
Alan s. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

IN THE MATTER OF Docket Nos.

50-443-01-1
PUBLIC SERVICE COMPANY OF 50-444-01-1
NEW HAMPSHIRE, ET AL. (On-8ite

Safety and Technical
(Seabrook Station, Units 1 and 2) Issues)

February 23, 1988

SAPL RESPONSE TO APPEAL BOARD MEMORANDUM AND ORDER OF
JANUA

EACKGROUND

The Appeal Board has before it the issue of whether the ASLB
erred in denying a waiver, pursuant to 10 C.F.F. §2.758, of
the Commission's Regulations which preclude a financial
gualification inguiry for regulated utility applicanis for nuclear
operating licenses.

This issue was raised by a petition filed on behalf of Town
of,ﬂampton, New England Coalition on Nuclear Pollution, and
Seacoast Anti-Pollution League (SAPL) on July 31, 1987. Argument
was had before this board on December B8th.

The petitioners generally argue that the financial condition
of the lead applicant, Public Service Company of New Hampshire
(PSNH), as revealed in an SEC 8-K filing, was such that the
purpose of the regulation sought to be waived had not been met.
That regulation, 10 C.F.R. §50.33 (f), is based on the assumption
that regulated legal monopolies would always have the necessary

financial guality to assure nuclear safety as a result of the



rate-setting process, thercby obviating the need for any NRC
inquiry. Petitioners argued that this assumption is not borne out
in this unique situation,

On January 26th, the New Hampshire Supreme Court unanimously
upheld the state's anti-CWIP law as constitutional and held that
it operated to bar the granting of a pending emergency rate
increase sought by PSNH. Within 48 hours, on January 28th, PSNH
filed a voluntary petition for bankruptcy in the District of New
Hampshire, the first utility in modern history to take this step.

On the next day, this Board issued its Memorandum and Order
inviting further briefing on this issue. This brief will
constitute the response on behalf of SAPL, Town of Hampton, and
the New England Coalition on Nuclear Pollution.

SUMMARY
It is SAPL's, and the other intervenors, position that the

bankruptcy filing by PSNH, in and of itself., is sufficient to
require a §2.758 waiver of the Commission's regulations which
normally do not reguire an inguiry into the financial
qualification of an applicant for a nuclear operating license.
The reason for this is that the Commission, in adopting
556.33(£). in its present form, assumed that the normal state or
federal rate-setting process for regulated utilities would assure
the necessary financial gquality for such utilities %o operate or
decommission nuclear plants. In other words, the assumption
underlying the rule was that the normal rate-setting process, in
which the rate base times the rate of return plus operating
expenses provides the basis for the allowed rates, would act as a

surrogate for any NRC inquiry into the availability of funds. The
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Commission did not, in promulgating the revised rule, make any

similar assumption about the bankruptcy process acting as a
surrogate to assure the necessary funds. (Indeed, the Commission
could not have made any such assumption, since the event in
qgfltion, utility bankruptcy, had never previously occurred,
at least during the history of nuclear regulation.)

Thus it is the intervenor's basic position that bankruptcy,
per se, requires a waiver to permit a financial qualification
inguiry into the qualifications of the lead applicant for the

Seabrook operating license.)l/ and 2/

1/ There is attached hereto, &s Annex A, a2 copy of the Bankruptcy
Petition filed by and on behalf of PSNH. The Appeal Board should
note that the filing includes the New Bampshire Yankee Division as
an "AKA." 1In other words, although joint owners had interded to
set up New Hampshire Yankee as an independent operating entity,
apart from Public Service, it is clear that New Hampshire Yankee
is not a separate entity, and is included in the bankruptcy
proceedings.

2/ The petition in guestion deals with PSNH., However, the Appeal
Board should be aware that various other ownership interests in
the project are in dire financial straits. Vermont Electric Co-op
has been in default on its Seabrook obligations for more than a
year, and the Washington Electric Co-op, of East Montpelier,
Vermont, has just announced it will be defaulting in the next
payment. In zddition, the Eastern Maine Cooperative, which is a
participant through its participation with one the MMWEC's power
sale contracts, has filed for bankruptcy reorganization. Other
owners, including some with much more substantial interests, have
recently been placed on credit watch by Mocdy's Investors
Services. See attached newspaper accounts. They include EUA
power, which will default in May, New England Electric System,
Commonwealth Electric, and United Illuminating.
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Alternatively, it is SAPL's position that bankrupicy requires
a financial qualification inguiry because, on the basis of the
firdings by the NH PUC and testimony of PSNH's own officials,
there is no reasorable assurance that the necessary funds to
safely operate, or to decommission, the facility will be
forthcoming.

In view of this uncertainty, acknowledged by the applicant's
own officials, the NRC can do only one of two things: (a) either
suspend all licensing activity pending definitive rulings by the
Bankruptcy Court on the issue of whether, and in what amount,"
project funding shall be authorized or (b) conduct a financial
inguiry into the probable outcome of the bankruptcy proceedings,
with the assistance of bankruptcy law and regulatory finance
experts.

Finally, there can be no escaping the need for a financial
qualification inquiry on the ground that 64.4 percent is owned by
other entities. None of these other entities have had any legal
obligation to assume PSNH's share of the project, and none has
been found gualified to sustain any greater percentage of the
prgject than it now holds. See Footnote 2 supra.

In addition, more than 50 percent of the project is held
by utilities either in default, or about to go into default, and
about 80 percent is held by utilities either in default or
being considered for credit watch. See Footncte 2, supra., and

attached newspaper accounts,.
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The bankruptcy, by itself, therefore establishes the prima
facie case necessary for a waiver pursuant 10 C.F.R. §2.738.

This is so because the purpose of the rule eliminating the
inquiry was to avoid case by case adjudication “here the rate-
setting process can act as a surrogate for the confidence that
case by case adjudication could provide to reasonably assure a
nuclear operating license applicant has the necessary financial
quality.

That assurance does not exist in the case of a bankrupt
utility.

B. BANKRUPTCY UNCERTAINTIES
T ALIFICATION

Even should this Appeal Board decide bankrupty per se
does not establish a prima facie case for a waiver of the current
financial qualification rule, there is still a sufficient showing,
in the case of Public Service, for a waiver of the regulation in
order to permit a financial qualification inquiry.

10 C.F.R. §50.32 (f) as in force and applied since 1956 has
required applicants for nuclear operating licenses to have
"reascnable assurance” that they can obtain the necessary funds to
cafry out the permitted activities. The Commission's 1984 rule
did not change this requirement. Rather, it only obviated the
need for an inguiry for applicants for operating license which are
"electric utilities."

In caxempting electric utilities seeking an operating license
from financial review, the Commission certainly could not have

considered an electric utility operating under the jurisdiction of



the Bankruptcy Court to be included. Not only was there no basis
in its experience to include such an entity as one whose financial
quality could be assumed through the rate-setting process, but in
fact, the bankruptcy of a utility applicant raises such major
ungettainties that, absent definitive decisions, no assurance of
financial quality can be reasonably assured.

These uncertainties include the following:

1. Does the Bankruptcy Court in fact have rate-setting
power at all? (Most scholars think not. See 11 U.S.C.
§112%(a)(6)) .

2. Is the expenditure of funds of a bankrupt utility to
pursue an application for nuclear operating license within the
ordinary course of business, or does it need court approval?

3. Will a Bankruptcy Court reqguire, or encourage, the sale
of certain assets to further a plan of reorganization? If so,
would the Court first encourage the sale of such non-revenue
producing assets as the bankrupt's inteiest in an unlicensed and
perheps an unlicensable nuclear plant?

4. I1f the Bankruptcy Court felt that the early sale of
unpreductive assets was the most conducive way to an early plan of
redrganization, would it continue to authorize use of the debtor's
cash resources to support licensing activity, as opposed to merely
protecting and maintaining the facility?

S. If nuclear fuel is reduced in value as a salable asset
when irradiated, will the Bankruptcy Court approve a request to
initiate low power onerations, if such an operation is not "in the
ordinary course of business"?

6. Since all costs of radiological emergency response

«Te



planning for the state of New dampshire are billed to the Seabrook
applicants, after approval of the N.H. PUC {(see RSA Chapter 107-B)
will the cost be authorized by the Bankrupcty Court to be paid by
the debtor?

" If the debtor's interest in Seabrook is to be sold, can
a sale be authorized in light of RSA 374:22-2 II, and if so would
that buyer be found financially qualified?4/

8. 1f such a buyer were to puichase the debtor's interest,
and if it sought to operate the facility as a nuclear plant,
rather than undertaking a conversion, would it then seek to market
the power on the basis of wholeszle rates and would this assure
financial quality within the meaning of §50.33(f)?

This is by no means an exhaustive list of relevant questions.
Moreover, most of these of questions have been raised by the
debtor itself or by the New Hampshire Public Utilities
Commission.

In sworn testimony before the N.E. FJC, the utilities
financial vice president, Charles Bayless, had this to say about
bankruptcy:

Commissioner lacopino: Well, of course implicit in that
assumption is that somehow service to customers is going to be
interrupted as a result of that bankruptcy.

The Witness: Service to customers interrupted? You know,
there is a short term and a long term. I don't think in a

4/ RSA 374:22-a 11 provides "no permissicn or approval under
this section shall be obtained by a foreign electric utility as
defined in RSA 374-2:1 in connection with its participation in
electric power facility as defined ir said section where the
electric utility having the largest financial interest therein and
the utility or utilities having primary responsibilty for the
construction or operation of the fecility are domestic elect
utilities as defined in said section or obtain such permission.”
(Emphasis supplied).
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bankruptcy that service to the customer on the short run, nobod{
is going to see a thing. You are not going to see anything in the
very, very short run, for a couple, three or four months and then
the fights are going to start. And they are going to be huge
fights among all the creditors. And the question really boils
down to things like: Can they sell the plant?

Can they force a sale of completed plant? You know,
Merrimack, Schiller, the Maine Yankees. I think the Maine Yankees
are the clearest case because they are not in New Raupshire. But
even uncompleted plant in a normal bankruptcy even the unsecured
creditors probably could order them sold or get the judge, the
bankruptcy Judge to sell them. And it is not a certainty, nothing
is in bankruptcy, as I have certainly learned. But the unsecured
creditore would realize that is the only hope they had of getting
anything out of this whole operation is either the Commissicn
granting extraordinary rate relief or their getting the plant
sold. And they would try to present it in that way to tell the
judge either the Commission raises rates or you have to sell the
plant. I don't know what the Judge is going to do, nobody can sit
here and tell you because that has never happened. But there are
just so many ramifications of going bankrupt and there are so many
ramifications of not going. And [ think when 1 say you ghould
consider imprudent investment, I do so only in light of the
extreme circumstances and the conseguences that may result,

(Testimony before the New Hampshire Public Utilities Commission on
February 6, 1985, by Charles Bayless.) (Pertinent portions of Mr.
Bayless' testimony are attached hereto as Annex B).

Relying in part on this testimony, the New Rampshire PUC
itself has found that bankruptcy would involve major uncertainties

for the Seabrook project. The Commission's decision, in Docket DF
84-200, included the following:

"Major Seabrook issues would probably include:
whether Seabrook should be completed or
abandoned, whether Seabrook joint ownership
agreement is an executory contract which may be
rejected; and whether Seabrook as an unfinished
project should be sold by PSNE pursuant to
Section 363 of the Bankruptcy Code."

[Citations to record omitted.)

Additional issues could also include the price

for a 35 percent interest in an unfinished nuclear
plant and whether capital can be raised to
construct alternate generating sources at
affordable costs.

70 NH PUC Reports, 164 at 253 (April 18, 1985).
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This applicant zhould net now be rermitted to contend that
its bankiuntey deoes not creacte 2 need for a hearing to resolve the
uncertaint;es o bankrumtcey, when in sworn testimony, adopted by
its regulator, it has .sken the position that bankruptcy Creates
major ancertaintiss.

Firally, there iz attached hereto as Annex C portions of the
transcripte of an a:yurent of & motion before the U. £. Bankruptcey
Court held on Fecrua:y 12, 1988. This transcript concerns
argument on a motiur snought pursuani to Bankruptcy Rule 2004 by
which cne ¢f the . ~ditors of the debtor in possessicn, PSNH,
sought widz-ranging discovery over the status of payments to the
Seabreok funl., As will be s3en from reviewing theze transcript
excerpts. it is evident that the parties presert realize that the
issue of continuing Seab-ook licensing, by continuing te fund the
project at the rate of 4.4 Million Dollars & month, was a major
igssue that needed to be resolved. 1 the view of the foregoing,
the Appeal Bcard must now acknowledge that an inquiry into the
financial qualification, and indeed authority, .f the lead
appiicant, now under the jurisdiction of the Bankruptcy Court as
debtor in possession, is mandatory.

Respectfully submitted,
SEACOAST ANTI-POLLUTION LEAGUE

Ey Ite Attorneys,
BACLUS, MEYER & SOLOMON
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1 hereby certify that copies of the foregoing response have
been mailed, postage prepaid to the attached service list,
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ANNEX A

827 Natone Press Buiging
Wasnirgton, D C 20045
(202) 638.42¢0

Teofan 1202 662.8744

Energy Daily

Thursday, Februarm 4, 1988

NRC Board Prohibits Low Power Start-up

More Bad News

BY JO=N MeCALGHEY

Owners of the Seacrook power plant lost another
round on Wednesaay in their struggle to license the
embattied $¢ 1 billion nuclear unit, In a 4page
decision, two adminustrative judges with the Nuslear
Regulatory Commission's Atomic Safety and Licen-
sing Appes! Board reopened proceedings coOncerning
emergensy planning for the City of Newburyport in
Massachusetts. Unti) the case is relitigated, which
may take months, Seabrook operators will not be
able to put into effest the § percent iOw-power
license authorized by the NRC last March,

“Suitable measures for early public notificalion are
not merely an essential ingredient of emergency pianning
but, & well, aa absolute precongition 10 the auihonza-
tion of low-power operation,’’ the judges write, “"Conse.
quently, had the Licensing Board Yeen informed tha! the
sirens relied upon By [the plant owners) Lo provide early
potficauon 1n Massachusets were no longe! avaladle to

fulfill that fumcuon, the [Licensing Board] would
not—ngeed ¢ould nOt—Rave suthorued [IOw.power]
operation.’

~Gas Gets Credit—
For Oil Surplus

Uincressed matural gm ume
woridwide has M ped cotvert ol
shorlages of he lnte 19708 and enrty
19808 (10 the current ol surpiey,”
savs Amoco Corporslion chalrman
Richard Morron. The iwikh Mol
ofl 1o g s been particularty
poticeadie in the .S and Evrope,
Morrow 10ld & recenl ¢ c00.
ference ol the Lanversty of Pare,
“lm the past 10 yerts, two L0 three
miliion Bomes have b cORveriad
from oll 1o gas. Morres sk Thae

nlarfusl 1o ichIng hae saved pevern) it the U'.S.

Volume 16, Number 23

For Seabrook

The Massachusetts Attoraey Ceneral asked the Licens.
ing Board to put Seabrock's low-power license on hoid
after Newbyrvport disman.'ed and removes emergency
rotification si*sis and pole: that were to be used In the
case of 4 Seabrook emergency. Newburyport is within the
ten-mile Seabrook plume exposure paifrwily emergency
planning zone.

Seabrook's owners had argued that the loss of the
Newburyport sirens would have no effect on safety
About 60 percent of the area of the ¢ity could be covered
by sirens In neighboring Massachuselts communities
they said, and a helicopler carrying acoustical packages
capable of delivering both siren and voice warnings
would deal with the rest of the population. A back.up
mobile system on the ground would be used if Lhe
helicopier was not avalable

In the legal fight with the Attorney General, the
Seadrook oOwners accused the Commonwealth of
Massachusetts of “‘systematically setting out 1o destroy
the iv-place, fully-adequate uriv notification system’™'
and argued that the Attorney Cereraly arguments should
be dismussed Decause the state had set aul Lo purposefully
disable the nuclear plant. But 4be Seadrook lawyers may

—— ONtMUBE On nex! PARE

Asset Sales May Not Halt Flow
Of Angolan Crude To The U.S.

The sale this week by ChosTOn and Texaco of part of their Angols
crude production hotdimgs to foreign wil comparnies may NOt Recessari-
ly reduce the large amount of U.S. crude imports from Angeola. AGIP,
the ltalian Ol comipanty which bouht a 9.4 percant ghare \nlha ma)or
Cabinda offshore development, may find an outlet for its 27,500 bar.
rels/day in new Angolan cruds through East Coast oil custributor
Steuart Petroleum, in which it holds a substantial stake. AGIP of.
ficials in New York could not comment on their strategy fr the
Angola crude but noted they have an aggressive downsiream posiure

B PALL REVI2 S

Bundred (Bousand burrvn per da)
of oll. E»" .« sst also tarwed I
Pt oty 10 Batyml for I
enerD beeds. The fuel seroanied
for 18 pereaet of (ol consumption
o 1986 versyy 10 percest ia 197)
Wordwide, satiml g rommmp
gon Over U same period s
crwmsed by 10 milbos burren of
crvde ol eguivakn! lo e pest 1)
years, Morrow sand

“Althougd rl ke vy
been made o finding and stlimng
(TR Y reourtes. byeweadons
polential remalng 10 be evplocied

Conservative groups in the U .S,
have long demanged a Pali to LS
cruce Impeorts from Angela and &
puliovt of U.S. companies
operaling in the southern African
courtm . Both Chevroa and Texaco
sy tha! their sctions were not
polltically motivated dut designed 10
help theit balance sheets, capecially
in the case of Texaco wilk W
Penngoi!.Chapier || problems

Texace CEQ James W, Kinnews
s2id that his company's move was
one of severa) assel sales planned

for the neat future 1o help it ""meel

deb! retirementy and Olher COf
poraie objectives.’
Chevron, which bhad put 1

Cabinda assels 00 the block & year
age ang received bids from several
compar.es, settied on AGIP as the
buyer in July, with the approval of
the Angoa government. Negota-
uery conunyed through Januan
The sales prnce i esumated al
around $200 million. Cadinda pro-

IContinyed on nex! page
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SEABROOK ........

have pushed therr argument 100 enthusiastically. In their
decision, the Licensing Board judges write!

“The [Seabrook owners] offer this it of rhetoric:
‘What the Commonwealth, i1 agencies and politica, sud.
divisions have done 10 Seabrook i indistinguishable from
the action of @ private individual who somendw gains ac-
cess 10 8 nuclear power plant and deuberaiely renders 2
salety sysiem moperanve.’

“We gan readily appreciale ihe frustration of the ap.
plisany engendered by the recent turn of eveny respes.
Ling thewr early notification sysiem. But that frustration
cannot serve to justify entirely unfounded charges that,
among other things, would cast 8 sOvereign state angd its
agencies and solitical subdivisions (N @ roie equivalent 10
that plaved by one who enters a nuclear plant itligitly and
then engages in @ most seridus form of federal criminal
misconduct (nhat the applicants’ charges are uilerly
withou!l warrant is manifest..,

“wThe short of the matter is that the loss of the sirens
(or, 8% applicants wouid have it, the destruction of their
‘fully-adeguate early notification system’) did a0t stem
from some un.awful or yntoward act on the part of the
Commonwealth or ity agencies or pelitical subdivisions
Rather, it came about as a resylt of belated obedience 10
the law of that junsdistion.™

Mearwhile on Wednesday, Moody's Investors Service
confirmed the raung of approximately $).2 billon of
Pubiic Service of New Hampshire securities in the wake
of the company's bankrupiey filing on January 28

PSNH owns 15.6 percent of Seabrook. Moody's has
Tated the securities at its ‘speculative’ grade since 1982
and has downgraced them twice in the past year. v

At the same ume, the rating sgency placed under
review for possible downgrade the ratings of four ytilities
with direct Of ingirect ownership interest in the Seadrook
gunl. The utilities include Commonweaith Enerjs

ystem, Eagtern Lulities Associates, New Englana Eec.
tri¢ System and United lluminating Company. Moog: ‘¢
said that it is examining the negative implicatons of
PSNH's banktypity on the financial position and fes.
ibility of these utilities.

John Speilman. an assistant vice president at the New
York rating agency, noted that PSNH's share of montnly
maintenanse expenses for Seabrook is $4 6 million 'y
remains to be seen,'' he smud, if 8 bankrupicy soun
ﬁd” will allow these maintenance payments 10 be made

oweve:, MOocy's considers these payments lLikey,

iven the magnitude of PSNH's investment in Seabraok
approximately 71 percent of total asseis) and the ¢om.
pany's need 10 preserve fig consideradie invesiment Ever
if the company was barred by the courts from makirg i1
share of ongoing payments, Moody's believes that (e
share would likely be paid by other joint ownery n.
tecested in protecting their own invesiments. Bu! such
payments are not required ynder the terms of the jouri
owners agreement and would remain voluntarny.”

Speliman went on 10 say that the raiing agency delieves
that PSNHE's bankruptcy increases the risk of delay or
canceliation of Seabrook. ''Thit has implications,”" he

inted out, “‘for all of the joint owners, most of whem

ave inves'ed heavily in the plant.”

ANGOLA

(Continued 1'om page one,
guction, whith had been staghant at
around 200.000 barrels a &3y, rose
sharply during 1987 10 ity cyrrent
276 000 /8 Cheveen retaing a 38.3
persent share in Lhe deveiopment,
which i1 says it will reduce no fur.
ther. The siate-owned Sonango!
holgs the remaining &1 persent

The deal automatically makes
ACIP a majcr player in Angola
with § 10tal 1982 proguction (n the
country expested 10 De about 40,000
b/d, eccording to government
estimates. This makes it a solid

" APPA Renews Call On Deferred Taxes

1
Public power companies on Wednesday renewed their efforts 1o per. |
suade investor-owned utilities 1o pay back swiftly excess deferred taxes j
About $10 billion oyt of $38 billion in taxes collected from consumers
and placed In jeferred Lax A220UN1S Are MO lONRge! due 10 the Treasury l
because of changes Brought about by the 1986 Tax Reform Act, |
Amencan Public Power Associauon officials in Washington said. |
Linder the law, investor-owned utilities are obliged 10 pay Back excess |
taxes over the Life of a plant. APPA has supported bills mimed at allow: |
ing regulators 1o instruct the utilities to pay back the excess taxes much
more quickly. APPA members will vote on a policy resolution dacking l
swift repayment at their annyal conference in Seattle on June2” Ina
separale resciution, APPA's legislative and resolutions committee ury: l
the fecesal government 10 siop restricting the ability of siaie and
local governments to (ssue tax-exempt financing necessary 1o provice ‘
basic public services and mantain the national infrastructure.

fourth behing Senangol with 1988
production ¢f about 150.000 b/d,
Chevror with aboyt (00,000 b/d
and EIf with aboyut 4,000 5/ The
ltalian company has 8 $O percent
share of Block 1, just south of
Cabinga, which has progused some
small finds and 1t is & JO percent
partnet with Conoxo in Blxk 4,
which is stldi 1t an early expioration
phase,

Texaco 1 expested to 2arn sbout
$100 million from the sale of a 20
percent holding in offshore Block 3
t0 Total and Braspetro. Each som.
pany will get a 10 percent stake,
raising their hoidings to 3°.4 percent

each. Texaco's share will drop 10 20
garccn: and Sonangol will retain its

§ percent share. The block is deing
developed after a series of finds in
the mid.1980s. s towal outpul
should rise from the gyurrent 24,000
b/d to 40,000 b/d by the end of the
year. Both Total and Braspetro have
only the small Biock 2 output in
Angola byt are eagerily seeking more
leases

The asset sales have been weizom-
ed By the Angolan government which
has wanted 10 reduce the umeynt of
its crude that was subject to poten:
tial interference By mght-wing n-

spired actions by the U.S Congrest

Besides Chevron and Texato, (At
only other major U.S player i
Angola s Conoco. Mebll sold all
Angola assets 10 8 Japanest §roo?
led By Miuubishi in 1986, Chevton
has taken the lead i arguing tha
U.S. oil company presence In
Angoia helps Amendan peolicy.,
especially if the movement towar3
peace indicated by the recent Cuban
troop pull-out propesal malerialines
and a bricge to the exjsting govern:
ment (s needed. Last May Chevron
shareholders rejected Overwhe Tl
ly & proposal that the compam)

withdraw (otally from Angoi




UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF
NEW HAMPSHIRE

in te

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, a/k/a
*public Service of New Rampshire”
"FSNH"
"New Hampshire Yankee"

Chapter 11 Case
'b. ..-

BEK-8E-043

Debtor

Debtor's ungloycr Tax ldent.fication No.
02-01810% ;
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VOLUNTARY PETITION
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1. Petiticrer's mailing address, inclvding county,

Street, Manchester, Hillsborough County, New Hampshire 03105.
2. Petitioner's place of business Pas been, and the principal assets

of the petitioner have been, within this distirct for the preceding 180

days.

3.
the benefits of Title 11, United States Code, as 2 voluntary debtor.

4. Petitioner intends to file a plan pursvant to Chapter 11 of

Petitioner is gualified to file this petition and is entitled to

Title 11, United States Code.




Exhibit "A"™ is attached to and made part of this petition.

RE, Petitioner prays for relie! in accordance with Chapte

nited States Code.
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ANNEX C

{ UNITED STATES BANKRUPTCY COURT
. FOR THEE DISTRICT CF
NEW HAMPSHIRE

. LA I I I T T T T T ] LA B I B T Y

| .
J In re: ¢
*

| PUBLIC SERVICE COMPANY . Chapter 11 Case

i OF NEW HAMPSHIRE, a/k/a . No. B8-00043
5 "Public Service of .
New Eampshire" *
| "PSNH" *
j "New Eampshire Yankee" .
' -
Debtor. . ‘g

-
»

‘i
i L N
{
|

EEARING IN RE: DERTOR"S MOTION FOR ORDER
AUTHORIZING ASSUMPTION OF
EXECUTORY CONTRACT FOR LEASE
OF EQUIPMENT.

MOTION FOR EXAMINATION OF DEBTOR
UNDER BANKRUPTCY RULE 2004.

The above hearing was held before the
Ecncrable James E. Yacos, 275 Chestnut Street,
| Manchester, New Hampshire, on Friday, February »
12, 1588, commencing at 10:20 a.m.

SAMUEL S. GRAY
Court Reporting Services
Certified Shorthand Reperter
N 3C Highland Avezue
Derry, New Hampshire
434.5547

e ——————  ————————————————— ]
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alerted to the fact that Public Service Ccocmpany filed a
Chapter 1l petition they sent scmething akin to a defauls
letter to Public Service Company, and we quickly educated
them as to the bankruptcy law and they were pleased with
the proposed order.

JUDGE YACOS: Was the gzound the filing of
the case?

MR. MARCUS: Yes. .

JUDGE YACOS: All rzight., I will cngc: this
proposed order as an order of the Court approving the
assumption with the deleticn of the reference to the
upgrade.

MR. MARCUS: Thank you.

JUDGE YACOS: You will service ccocpies of
these orders on the partias?

MR. MARCUS: Yes, your Honor.

JUDGE YACOS: Anybedy that reguests a Copy
here today, let the attorney know and you can have a copy
for your file. All right. We will move on to the other
motion, the motion for the 2004 examination., That's your
motion?

MR, ROSS: My name is Jonathan Ross. I

represent First Fidelity. 1It's ocur moticn, your Honor. We
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appear on pehalf of the trustee of the third mortgage bonds
under certain indentures and seek an order from the court
to permit a ‘2004 examination. We understand that the
Debtor ==*

JUDGE YACOS: Can you pecple in the back
hear counsel? Can you hear in the back there? We have an
electronic system now and we're going t0 nhave an amplifier
system., We nave an air conditioning noise in the courtrocm,
put I don‘t think it is operational yet. pPlesse speak
louder so that everyone can hear you.

MR. ROSS: Perhaps if 1 move to the side.
we understand, your Honor, that the pebtor is paying or is
going to pay interest to the first and second level secured
creditors, and we represent the third level of secured
creditors in this action.

The Debtor has seemed to represent that it
nas money encugh to p\y either {ts contribution to the
Seabrock project or interes* .o Our pondlolders, and it
appears that the Debtor has pmade the choice 0 make the
Seabrook payment. We are watching the potential for
collateral to be diminished, and we feel that the trustee

nas a duty to all of iss' bondholders to inquire into that

gubject., The trustee pelieves that the third mortgage bond
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holders should be paid interest in lieu of the payments
being made on the Seabrook project, and we need the ability
to inguire of the pebtor under ocath to examine those issues
and to avoid the PR blitz that comes both frcm the Debtor
and others interested in the Seabrock project.

We stand here representing First Fidelity

as a trustee and the references in the affidavit filed by

the Debtor to CUC are irrelevant to the trustee's duty to
inquire and I will represent to the Court that we are not
actin: under instruction by anyone put the trustee here.
We are looking to the Court ultimately to make judgments
about whether or not the payments to the Seabrock project

are in the ordinary course ~f business or are in the best

interest of the Debtor and the State, and we need to
develop information to present to the Court socon SO that the
Court can make that determination. We feel that the order
that we propcsed that was delivered here yasterday morning
limits issues and provides a reasonable schedule to

accomplish what we have asked for. The response from the

Debtor has been a stonnswall, no interest in discussing
a schedule or issues. The only response is that they're

not willing to do anything.

The next payment we understand on the




N

Tnme

QOL Wi




¥

— . ————————

24

service's business is to provide electric power to
customers. Seabrook is not doing that right now, and it is
important to inquire into the likelihood of Seabrook
producing and for the Court to determine whether these
payments are in the ordinary course of the Debtor's
business and whether they're in the Debtur's best interest.
Seabronk at this peint is either a capital expense or a
venture capital. We don't know which and to determine
whether interim payments should be made we feel we have to
get this addit.onal information to protect our bonéholders.

We alsoc want to find out, as I said, whether
there are other ressurces available and what impact they
might have on that project if the Court suspended those
payments and allawe? the interest payments to third
mortgage bondholders. So, we would ask the Court to
grant our moticn.

JUDGEZ YACOS: What was the last point?

MR. ROSS: We feel that we need to find out

whether suspension of the payments tO Seabrook, what impact

s+hat would have on the project. We pelieve, but don't know |

and wish to discover, whether other owners have a reserve
or have the capacity to continue to maintain the project

while the Debtor in possession uses its cash flow to pay

|
|
|
|
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interest to the third mortgage bondholders.

JUDGE YACOS: All right. Do you have any
other main points to make?

MR. ROSS: No, your EHonor. Thank you.

JUDGE YACOS: All right. There is an
objection by the Debtor and I will hear them £first and then
anybody else.

MR. STILLMAN: For the record my name is
Robert Stillman for Public Service Company. I think First
Fidelitv has made clear its argument on what's really going
on in this motion. This isn't really about discovery. it's
about an attempt by one group of creditors, the third
mortgage bondholders, to start out this proceeding by
coming ahead of all others and in particular the unsecured
creditors and the eguity holders of this company.

First Fidelity says that it wants fo make
discovery in order to find out what should be done about
Seabrock, and specifically the interim, whether it makes
sense for the Court to suspend payments for maintenance
and upkxeep that is neanded to keep Seabrock in compliance
with its ongoing commitment to the NRC requirements with
routine upkeep and naintenance, meeting payroll for

approximately 800 employees of Public Service of New
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Hampshire Yankee Division, who are charged with the
responsiblity for maintaining this plant, which is familiar
to all concerned, the principal assat of the Debtcr.

Public Service agrees that discovery about
Seabrook, because it is a critical issue in this case, will
be appropriate at the proper time and in an orderly fashion.
Cur disacreement is withholding discovery now for the
purported purpose of either deciding Secabrook's f§te at
the outset cf this case or temporarily suspending routire
upkeep and maintenance payments. Either motion would be
brought irappropriately at this time and, therefore, there
is no need at this time to respond to thu very evasive
and burcensome discovery request put forth by First Fidelitg
since any motion they could bring is premature.

I think your Honor is aware that a Creditors
Committee was appointed only this Wednesday, that it is in
the process of being organized, has not selected permanent
counsel, hasn't decided yet whether it will seek to retain
financial analysts or advisors to assist it in determining
what is in the best interest of the creditecrs generally
with respect to Seabrook. First Fidelity has already made
clear itself and some of its bondholders have made clear

what they think ought to be done. They want to cut Seabrook
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off so that it doesn't in any way affect their narrow
interest. That may be their view and they're entitled to
press that view, but it doesn't mean that they should press
that view by burdeninj the Debtor with discovery now where
the Creditors Committe hasn't had a chance to figure out
what information it needs or to figure out whether it

can sit down with Public Service and informally share any
information that all of the creditors need. In fact, as
your Honor knows the world didn't come into existence

on January Twenty-eighth, and Public Service has baen

in informal contact with the shareholders, excuse me, the
bondholders group, CUC, that claims to control the largest
bleck of third mortgage bonds. There has been an informal
exchange of views. I don't know that anything would be
served by formal discovery =--

JUDGE YACOS: You say that it's prehatu:e and
not appropriate at this time. Now that suggests that at
some other time it is relevant to develop thesa facts. When
do you think that other time is going to come?

MR. SfILLMAN: Your Honor, my proposal would
be let's get counsel appointed for the Creditors Committee.
Let's sit down with the Creditors Committee and see what

they need and let's work out a schedule that makes sense.
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Court to make a specific order about the 2004 proceeding
today. Thank you.

JUDGE YACCS: All right. I am prepared to
rule. I will state my reasons into the record. The written
order will just incorporate them by reference.

I anm sympathetic to Movant's pnsition that
they don't want to wait too long to develcp an evidentiary
record, and I am sympathetic to their suggestion, ‘and I
think it is shared by the Debtor to some extent and the
Committes, but this is a key issue in the case and will
require the development of an evidentiary record regardless
of what happens in the reorganization process so that the
negotiations can go forward in a mearingful fashion and
unnecessary delays can be avoided.

We have coming up on the Twenty-sixth of
February a status cenference hearing on which I will hear
suggestions from the various parties as to procedures in
this case, and one of the ideas I will put on the table at
that hearing for reaction is scme mechanism to have an
ongoing buildup of an evidentiary record fairly scon after
the first meeting of the Creditors to develop facts that
are goiag to ke pertinent to some of the key questions that

the Court is going to have to face at some stage in this
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case rather than having to wait for the parties to
negotiate without an evidentiary record being built. That
is not very succinct expression of it and I hope to be

a little more to the point on the Twenty-sixth.

So, I am sympathetic to your wanting to
move this into an evidentiary mode very early, but I do
think it's premature in the sense that the Committee should
be fully organized, the first meeting of the creditors
should have been held, which is scheduled March Eiéhth.
and from our standpoint you car spend the time reading
each and every financial record in the public domain so
that if you file a new motion to be heard before this
Court again ycu can say we have studied it all and we
gtill den't know one, two, three, four, five, which we
need to have discovery of. That process will eliminate
a burden on the Debtor, will focus on what really needs to
be disclosed in testimony, and hopefully that will be fair
to both sides ~-- I shouldn't use the word "both", ==~ Lo
"all" sides in this case. 8o, for thcse reasons
I am going to enter an order that finds that this motion is
premature and it is denied without prejudice. That will
be the disposition today. 1 do encourage those of you who

are interested to attend the Twenty-sixth hearing and I




