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purposes; or () to reopen the recorc for a further exploration of the
environmental gualification of RG58 cable. 1d.

In an unpublished memorandum issued October 16, 1987, the
Licensiro Poard stated that "differing requirements for insulation
resistance (IR) proviace & besis for justifying the similarity of the two
cables vhose primary insulation thickness differs by a factor of
approximately 1.,5." October 16, 1987 Memcrandum at 2, NECNP and the
Sta’’ questioned this conclusion, observing that the Licensing Board's
"proportionality theory" did hold when applied to RG-11 cable. See
MECMF Supplemental Memorarcum Regarding Environmental Qualification Of
RCS58 Coaxial Cable (November 4, 1987); NRC Staff Response To
Memorarcum Of Licensira Roard Ard NECNP Regardineg FErvironmental
Qualification Of RC-5¢ Coaxia! Ceble (December 11, 1987)., The Staff,
however, explzined why "this circumstance does not detract from the [the
Licensing Board's] conclusion that the dimensicral differences between
RC-5¢ anc kC=-59 coaxial cable are not significant for ervironmental
cualificaticn purposes[.]" Id. at 5. 3! The Appea! Board agreed that
the Llicensing Board's "proportionality theory" did net preovide an

~dequate tasis for concluding that RC-58 coaxia! cable was

-

1/ In its response to the Licensing Foard's October 16, 1987
memorandur., NECNP first questioned the environmental qualificatior
of RC-59 coaxial cable., NECNP Supplemental Mercrandum, supra, at
6. Notino that the "question was not presented on [NECNP's])
appeal .iom the partia! initial decision," the Appeal Board declined to
consider it,  Public Service Company of New Hampshire (Seabrook
Staiuon, Unite 1 and 27, ALAB'-EE%, 5; NRCT (January 8, 1988),
The Appeal Board's determinaticn was in accordance with settled case
law. E.g. Duke Power Company (Catawba Nuclear Station, Units 1
end 2), ICEA - , &8¢, 82-83 (198f).




environmentally cuaiifiea and returned the issue to the Licensing Board
for futher proceedings not here relevant. ALAB-882, supra, 8-9,
Shortly thereafter, NECNF file¢ the instart motion to reopen the record

tc admit its late-filed contention,

DISCUSSION

A. Lecal Standards

In NRC proceedings, motions to recpen a record are governca by
10 C,F.F. ¢ 2,734, Paragraph (2) of this regulation provides:

(a) A motion to reopen a closec record to consider additional
evidence will not be granted unless the following criteria
are satisfiec:

(1) The motion must be timely, except that an
exceptionally corave issue may be considered in the
discretion of the presidinc officer even if untimely
prescnted,

(2) The motior nrust acaress a significant safety or
environmerta!l issue.

(3) The motion must demonstrate that & materially
different result would be or woula have been likely
had the rewly proffered eviderce been considered
initially,

The "most importert of these criteria is whether the motion raises a

significant safely or environrertal issue." Fhiladelphia Electric Company

(Lirerick Ceneratinc Station, Units 1 and 2), ALAP-£34, 23 NRC 262, 764
(1986), In addition, a mction to reopen which relates to a late-filed
contertion must also meet the standards geverning late-filed contentions
set forth in 10 C.F. P, & 2.714(g)(1). See 10 C.F.P. § 2.734(d).
Peopening a closed record s, 2s the Commission has noted, an
"extraordizary action" and thus recuvires the movent tc bear a "heavy

burden." See 51 Fed. Reg. 10535, 19538 (May 30, 1986); accord Kansas
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Cas and Electric Company (Wolf Creek GCenerating Station, Unit 1),

ALAB-462, 7 NRC 320, 328 (1978). The reason a motiorn to reopen is not
to be arantea light!v is because of the putlic interest in ensuring that
"once a record has been closed andu all timely-raised issues have been
resolved, fina'ity will attach to the hearino process." 51 Fed. Feq. at
19820,

Irn passing upon a motion to reopen a board is to consider the

rovine papers and any opposine filings. Verniont Yankee Nuclear Power

Corporation (Vermont Yarkee Nuclear Power Station), ALAFP-138, 6 AEC
520, 522 (1973). Filings in opposition, of course, may be accompanied by

"affidevite or other ev_igence." 10 C,F.R, § 2,730(¢c) (emphasis added).

If the affidavits or cther eviderce filed in opp ‘‘ion to the moticn to
reopen inaicate that no sic~uficart safety issue is presented or that a

different result would not bave obtained i the movant's evidence had

beern considerec initially, the motion to reopen must be denied. Vermont

Yankee, supra, 6 AEC at 522. In such a case:

The 'record' (in the broad sencse] will necessarily have been
supplanted by the introduction of affidavits, letters or other
méterials accompanying the niotion and the responses thereto.
The 'hearing record,' however, has not been reopened,
Typically, in this situaticri, the result will be designated a
denial of the 'motiorn to reopen the record,' ever: thouah that
description of the acticn taken does not precisely reflect what
transpired. For clarity, the order denying the moticn should
state that the record has been supplemented ana that the derial
of the motion is based on the albsence of a triable issuc.

Id. et 523-24; see e.g., Philadeiphia Electric Company (Limerick

Cenerating Station, Units 1 and 2), CLI-86-6, 23 NRC 130, 133-34 (1986)
(motion to reopen denied based on Staff analysis prepared after cl. e of

evidentiary record); Public Service Company of New Hampshire (Seabrook

Station, Units 1 and 2), ALAB-879, 25 NRC ___ (November 20, 1987)
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[denial of motion to recpen record upheld on basis of additional tests
performed after close of evidentiary record).

B. NECMNP's Motion Does Meet The Standards
Set Forth In 10 C.F.R. § 2.734(a)

1. NECNP's Motion To Reopen Is Not Tine!y

It hardly can be disputed that NECNP's niction is not timely; indeed,
NECNP's readily acknowledges this point. See Motion at 3. The evidence
which NECNP ciaims establishes the failure of the RG-59 cable is not rew;
that information is contained in an exhibit received in evidence in October
1986, more than 15 months ago. NECNP Ex, 4, at PRef.! and 2.
Moreover, this exhibit was offerec in evidence by NECNP itse!f, In these
circumstances, it is clear the instarit motion to reopen the record is not

timelv., Metropolitan Edison Company (Three Mile Island Nuclear Station,

Unit 1), ALAB-015, 22 NRC 198, 201 (1985) (motion to reopen denied as
untimely where based on inferamtion in movant's possession for over ore

year); sec Pacific Gas ang Electric Company (Diablo Canyon Nuclear

Power Plant, Units 1 and 2), ALAR-775, 19 NRC 1361, 1369,

afid sub nom. San Luis Obispo Mothers for Peace v. NRC, 751 F.,2d 1287

(D,.C. Cir. 1984), vacaled in part and reh'g en banc granted en other

grounds, 760 F.2d 1320 (1985); Louisiana Power and Light Compary

(Waterfora Steam FElectric Station, Unit 3), ALAB-753, 18 NRC 1321,

1225 n.3 (1983); Commonwea'th Edison Company (Braidwood Nuclear

Cenerating Station, Units 1 and 2), CLI-86-8, 23 NRC 241, 2uu-45 (198¢)
(late-filed contention untimely vhere filed 10 months  late);

Public Service Company of New Hsmpshire (Seabrook Station, Units 1 and

2), ALAB-884, 27 NRC __ (February 4, 1988) (petition for directed



oy

certitication denied where petitioner deloyed seven weeks in seeking
reviev ).

NECNP suggests that the untimeliness of its motion should not weigh
Feavily acainst it because the Staff and Applicants similarly failec to
cetect and nrctify the Licensing Board of the failure of RG-5¢ cable,
Motien at 3. NECNP is wrona for two reasons. First, time period begirs
to tol' from the dzte the information which forms the basis for the motion

to reopen hecomes available to the movant. Three Aile Island, supra, 22

MPRC at 202, Thus, it would be of no conseauence whether the Staff or
Applicants also failed tc detect anc report to the Licensing EBoard the
alleged failure of the RC-59 cable.

Second, and more important, NECNP is simply wrong in asserting
that the informatior. in question constitutes "clear eviderce' of the failure
of RG-59 cable and that this failure is "unquestionably an exceptionally
arave issue." Motion at 2, 5, As explaineo in cetail in the following
sections of this response, the joint affidavit of Haro'd Walker and
Amritpa! Gill demorstrates that the evidence In the record -- including
thet relied upor by NECNP -- establishes that the RC-59 coaxial cable
reets the requiremerts set forth in the Ccmrmission's environmental
avalification regulations. See Attached Joint Affidavit of Harold Walker
and Arritpal Gill ("Walker/Gill Affidavit"), passim. For these reasons,
NECNP's untimely motion is not counterbalanced by an "exceptionally
grave safety issue" as required by 10 C.F.R, § 2.734(a)(1). This reason
alone is sufficient to deny NECNP's motion to reopen, Three Aile

Island, supra, 22 NRC at 201; see 10 C.F.R., § 2.734(a) (reopening

standards are conjunctive, not disjunctive).
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I NECNP's Motion To Reopen Does Not Present A
Significant Safety lssue

. As noted earlier, "most imoortant” of the criteria governing motion
to reopen "is whether the motior raises a significant safety or

environmenta! issue." Philadelphia Electric Company (Limerick Cenerating

Statiorn, Units 1 and 2), ALAB-834, 23 NRC 262, 264 (19&6), As
explaired below, NECNP's motion also fails on this score., Contrary to to
NECHP's ascerticr, the evidence already in the record demonstrates that
the PC-59 coaxial cable meets the standars set ferth in 10 C.F.R,

§ 50.48, the Cemrmissioi's ervironmental qualification regulation.

a. The Pegulatcry Scheme

Sectiorn 50,49 recuires an applicart to estsblish a program for
cuadlitying e.ectrical ecuipment important to safety, Equipnent s
considereu "importart to safety" if it is "relied upor to remain functional
durire ara following desiar basis events tc ensure (i) the integrity of
the reector coolant boundary, (ii) the capability to shut down the reactor
érd maintain it in a safe shutdown condition, anc (iii) the capabiuty teo
prevent or mitigate the consequences of accidents that could result in
rotertial offsite exposures comparable to the 10 C.F,R. Part 10U
guidelines," 10 C.F.,R, § S0.¢S(b)(1). Section 50.4%(e) requires that an
épplicant's  electric«! ecuipmert qualification proaram taken intc the
account the effects of the following: (1) termperature and pressure; (2)
humigity; (3) chemical effects; (4) radiation; (5) aging; (6)
submergence; (7) syreragy; and (£) safety margins. An item of electrical
equipment is consiaercd to be environmentally qualified if the results of
these qualification test incicate that it will remain functiorial during and

after itc postulatec design basis event., Walker/Gill Affidavit at A.5-A.8.



In NUREC-0588, the Staff accepted that conducting qualification tests
ir accordance with |EEF Standard 383-1974, "IEEE Standard for Qualifying
Class 1E Electrical Cable, Field Splices, and Connections for MNuclear
Cenerating Stations,” was an acceptable means of demonstrating the
environrmerital qualification of electrical coaxial cable, such as RC-59, ld.
at A.5. Applicant's RG-5% coaxial cable was testecd in accordance with
this stancard. See |d. at 8; NECNP Ex. 4, Ref, 2 at 1 (The test
objective wus "to denmcrstrate performance of electrical cables for Class 1F
service in nuclear generating stations in accorcance with applicable
cuicdelines presentec in IFEE Stds 323-1974 and 3£3-1974")., Thus, there
can be no dispute that Applicants used a proper test methodclogy to
cdemorstrate the environmental qualification of the RC-59 cable, and
NECHNFP does not arcue otherwisce. Therefore, the only pertinent issue is
whether the test results obtaineu inaicate that the RGC-59 cabie "will
remair: functional durino and after the desion basis event" as required by
10 C.,F.E. & 50.49. As explainer in the next section, the evidence in the
record establishes that it wili,

b. The RC-59 Test Results Are Satisfactory

The tes¢ results for the RC-59 coaxial cable (and the RG-11 coaxial
cable, s well}] are summarized in the RGC-59 cable environmental
cualification file ("ECF") on the "Qualification Evaluation Worksheet." See
NECNP Ex., 4, That document, which already is in evidence, shows that
RC-59 cable must be able to withstand a peak pressure cf 60 pounds per
square inch (psi) in the postulated design basis environment. I|d. The
tes! results indicate that the cable is capable of withstanding pressure of

113 psi. The postulated cesigr basis envircnment requires that kC-59




« 10 =

cabie be akle to withstand relative humidity of 100 percent. See NECNP
Ex. &4, Qualification Evaluation Workskeet., The tect results show that
RG-59 cable meets this requirement, 1d.; NECNP Ex., 4, Ref. 2 at 10,
The cable must remain functional in a postulated ervironment where it is
exposed to chemical sprav consisting of boric acid 1.2% in weight.
NECNP Ex. 4, Qualificatior Evaluztion Worksheet. Again, the test results
shew that the cable meets this condition. !d.; NECNP Ex. 4, Ref, 2 at
10, Similarly, the test results show that RG-59 cable meets the other
environmenta! qualifying cenditions. 1d.; NECNP Ex., 4, Qualification
Evaluatiorr Worksheet. These recults were reviewed by the NRC Staff and
found tc show that the cable meet environmental qualification
requirements, \'alker/Gil' Affidavit, Answers (A.)8-A,12,

The RC-59 coaxial cable also met its functional requirement tests,
Walker, Gili  Affidevit at A.10. These required that the total
leakage/changina current not be in excess of approximately one amp at
anv time during the environmental qualification tests and that the
cab.¢ meet reouirements for plant specific cable cpplications, ld,

The test results ‘r the RC-5%9 coaxial ceble established that the
cab'e will remain functiona!l durino and after the postulated design basis
accident. Walker/Gill Aftidavit at A.8 - A.12, Accordingly, the RC-59
coaxial cable satisfies the environmental aualivication standards set forth
in 10 C.F.,R, § 50.49. Nc significant safety issue exists regarding the
environmental qualification of KR(-5% ccaxial cable, Thus, in addition to
being untimely, NECNF's motion to reopen the record fails to show that a

"significant sofety issue' is presentecd and therefore must Le denied.



s

s The Pollard Affidavit

MECNP predicates its claim that a "significant safety issue" exists on
an Affidavit of Robert Poliar! where an assumptiori is made that the
purchase specifications for new RC-59 coaxial cable are th:. =zre cualities
which the cable must show after it has been subject to environmental
testinc. Motion at 4; Pollard Affidavit at 1-2, However, Mr. Pollard is
wrong. The purchase specification describes the properties of new cable
in air at ambiert temperatures. Walker/Gill Aftidavit at A,13 - A.14,
The environmental qualification requirements are properties the cable show
at elevated temperatures during tests where it is subject to steam,
chemice! sprays and high humidity. Id,. &/

Thus, the suppcsed "significant safety issue NECNP has postulated
it recard to the RGC-55 ceb!e is based upon a misreacding of purchase
specifications which have ro relevance to resistance the cable was to meet
at elevated terperatures during environmental qualification tests. la.

The cable met the environmertal qualification tecsts, Id. at A9 - A2,

No significant safety issue is shown,

3. A Differert Result Would Not Be Likely 1¥ The
Mewly Profferec Evidence And Late-Filed
Contention Had Been Considered Initially

The thira and final standard which must be met in orcder tu prevail

orn a motion to reopen a closed evidentiary recerd (s a showing that a

2/ Further, an examination and extrapolations from the environmental
test results show that the new cahle met the purchase specificatiens
uncer ambient air ana temperature conditions. |d.
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"materially different result weuld be or would have been likely had the
rnewly proffered evidence Leen considered intially.," 10 C.F.R.
€ 2.734(a)(3). Had the Licensing Bcard considered NECNP's claim that
RC-59 coaxial cable was not environmentally qualified because its
insulatior: resistance during the second transient of the steam/chemical
spray, high humidity test fel! to 300 megaohms, a different result would
net have cktained. This fact wouid not have precluded the Licensing
Feard from concluding as it did that "there is reasonable assurance the
Seabrouk Station, Unit 1, car be cperated at % of ratea power without
entangering the public health and safety, anu that adeauate protective
rieasures can and will be taken in the event of an emergency." Public

Service Company of New Hampshire (Seabrook Station, Units 1 and 2),

LeP-g7-10, 25 NRC 177, 216 (1987). As Nr. Valker anc Mr. Gill
conclude, the KG-59 coaxial cable meets environmenta! qualification
requirements, See Walker/Gill Affidavit at A10 - A.13,

Having failed to satisfy any of the criterion set forth in 10 C.F.R,
€ 2.734(a), NECMP's motior to reopen the record must be deniea.

C., MNECNP's Late-Filed Contention

As noted in Part (A)(1), a motion to reopen which relates to a
late-filed contention must also meet the s<tancdards governing late-filed
contertions set forth in 10 C.F.R, § 2,714(a)(1). 10 C.F,R, & 2,724(d);

accord Public Service Company of New Hampshire (Seabrook Station, Urits

! and 2), ALAP-ee3, 27 NRC .+ Slip cp. at 12 and n.20 (February 3,
1088). In view of the failure of NECNP to meet the standardz ccverning
motions tu reopen, the Staff need only briefly explain why a balancing of

the five factors listed in section ?.714(a) militate against admissior. of
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NCCNP's late filed contention regaroing the environmental qualification of
FC-59 coaxial cable,

As with 2 motion to reopen, there must be good cause for failing to
‘ile the proffered contentior in a timely fashion. NECNP does not even
attempt to justify its deley in raising the proffered contention. See
Motior at €, Instead, NECNP claims that "any lack of timeliness of this
contention is overbalancec by its safety significance." Id. NECNP
misunderstands the applicable legal stancard. As the Commission made
clear in Braidwood, supra, each of the five factors is to be evaluated on
its cwn merit and it is proper to take Iinte account the potential
significance of 2 centention only in connection with the eva'uation of the
third factor -- the extent to which a petitioner can contribute to the
cdevelopment of a sound record. CLI-86-8, 23 NRC 241, 247-48, An
evaluatior of the first factor ertails a consideratior of the reasons offerec
bv the petitiorer for its failure to file its contertion in a timely fashior.
As noted ebove, NFCNP has no gooc reason for not doing so anc the lack
of cood cause weighs heavily aaainst admission of its late-filed contention.
lo. at 244,

The second and fourth tactors =-- the availability of other means ard
parties to protect petitiorer's interest -- weighs in NECNP's favor but is
accorded less weight than the first, third, ana fifth factors. Icd. at 245.

The third factor -- the extent to which petitioner car contribute to
the development o¢f & sound record -- also weighs against NECNP,
NECNP claims it has met this standard because of its "track record" on
the issue of RC-58 cable qualification ard on the basis of Mr. Pollard's

affidavit., NECNP is wrong. The case law is clear that the third factor
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ceannot be met on the basis of the past performance of a party's
attorneys. |c. at 247. Rather, a petitioner must "set out with as much
particularity as possibie the precise issues it plans to cover, identify its

prospective witnesses, and summarize their propcsed testimony." Id. at

2u€, quoling, Mississipppi Power ancd Licht Company (Crand Gulf Nuclear
Statior, Urnits 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982) (emphasis
added)., NECNP has not idertifiea any prospective witnesses. Assumina,
Fewever, that NECNP's affidant, Mr., Pollard, will be available to testify
in a reopered proceeding, it is clear that his contribution to the
cevelopmerit ¢of a sound record will be negligible. Mr., Pollard does not
clain ir hie affidavit that he hes any expert knowledye concernina the
environments' qualificatior of electrical equipment, and as the joint
aftidavit «f Karold Walker ana Amritpal Gill indicates, Mr. Pollarc Fas
misinterpretey the pertinent documents. See Walker/Gill Affidavit at A13
- A4, The third factor weighs against NECNP as does the fi“th and
final factor -- the delay to the proceeding which would raturally result
from the zaditior of this issue this late in the proceedinc. Thus, on
talarce the factors listed ir 10 C.F.R, § 2.714(a)(1) weigh against the

aani'ssior of the late-filed contentior:.,
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g_gf_\'_CLUS!ON
For the reascrs statec in this response, NECNP's motion to reopen
the record and admit its late-filed contenticn must be denied.

Fespectfully submitted,
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Cregory Alan Berry

Counsel for NRC Staff
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Edwin J/ﬁels
Deputy Assistant Ceneral Counsel

Nated at Bethesda, Maryland
this 17th day cof February 1988



