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NUCLEAR REGULATORY COMMISSION
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JOHN H. FRYE, III
Administrative Judge

In the Matter of

ATLAS MINERALS DIVISION
OF ATLAS CORPORATION

Docket No, 40-3453
ASLBP No., 87-557-05-SP

Source Material License

LICENSEE'S RESPONSE TO ORDER
—OF FEBRUARY 4, 1988

On February 4, 1988, Judge Frye issued an order denying the
request of Atlas and the NRC Staff that this proceeding continue
to be held in abeyance, and directing the parties to respond in
detail to Mr. Darke's petition to intervene by addressing three

specific issues:

P The reasons for the differences between [the
parties') statement of the issue and that
contained in the Commission's Order and the No-
tice of Hearing;

2. The applicability of the Marble Hill rationale
to this proceeding; and

3. In the event that Mr, Darke is found to have
standing in this proceeding, the inter-
relationship between this proceeding and any

proceeding which may be initiated on the renewed
license.

Licensee's response to the Order of February 4, 1988 is set forth

below.
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I. P H n

This proceeding has its roots in an Order issued by the NRC
Staff on July 31, 1987. That Order reflected a decision by the
NRC Staff to deny Licensee's application to renew its source ma-
terial license for the Moab, Utah facility. Included within the
Order were certain directions and conditions which were made
effective immediately. 1In accordance with applicable law and
requlation, the Order specified:

Atlas may file within 20 days of the date of this

Order a written answer under oath or affirmation

which sets forth the matters of fact and law on which

the licensee relies for relief from any part of this

Order, * * *

Atlas or any other person who has an jnterest

adversely g:{gg;gg by this Order may request a hear-
ing on this Order within 20 days of the date of its

issuance. * * * If a person other than Atlas re-
quests a hearing, that person shall describe specifi-
cally, in accordance thh 10 CFR Part 2.714(a)(2),

the nature of the person s interest and ;ng mgnngr in
thi * %8

Licensee responded to this Order on August 27, 1987, with an
Answver and Request for Hearing. In Paragraph 7 of that filing,
Licensee listed the six areas ia which it would present evidence
and make legal argument as directed by the Staff Order. The
first area raised issue as to whether the July 31, 1987 Order

should be effective immediately. That issue need not be consid-

ered at this time. The second and third areas arqued that the




financial surety arrangements offered by Licensee satisfied the
applicable regulations. The fourth area argued in the alterna-
tive that, if Licensee's proposed financial surety arrangements
do not meet the applicable regulations, those regulations should
be waived or an exception should be made. The fifth area identi-
fied the relief sought by Licensee: that its source material
license be renewed. The last area sought to cover all other
issues appropriate for hearing -- i,e., those "relevant to

'whether (the July 31, 1987 Order) shall be sustained.'"

It is thus clear from Licensee's Answer and Request for
Hearing that the scope of any hearing would be whether the
July 31, 1987 Order "shall be sustained." The specific issues
raised by Licensee were the factual and legal predicates to
Licensee's argument that the July 31, 1987 Order should not be

sustained,

The Commission granted Licensee's request for a hearing (see
Order of September 25, 1987, at 3), but specified that the hear-
ing should be informal and not the formal hearing requested by
Licensee. The Commission further stated (id.):

The issue before the presiding officer shall be

wvhether Atlas' application for renewal of its license

must be denied for failure to submit satisfactory

surety arrangements,

This statement of the issue is but a paraphrase of the issue set

forth in the July 31, 1987 Order: “whether (the] Order shall be

sustained."



To be sure, the Commission in its discussion of Licensee's
hearing request characterized the "single issue" presented by
that request as whether the "proposed surety arrangements are in
compliance with the Commission's requiiements or, failing that,
whether an exception or waiver, if permissible, should be
granted." Id. at 2. That characterization succinctly summarizes
the legal and factual arguments which Licensee identified in its
hearing request as a basis for overturning the NRC Staff's Order,
However, it does not appear that the Commission intended this
characterization of the issue to broaden the scope of the pro;
ceeding since, as discussed above, the Commission then narrowly

defined the scope of the proceeding.

In Judge Frye's Notice of Hearing issued o' October 5, 1987,
Paragraph 3 describes the issue in terms of the legal and factual
matters raised by Licensee as a basis for not sustaining the
July 31, 1987 Order. When Licensee reviewed this part of the No-
tice of Hearing, Licensee interpreted the notice as accepting the
scope of Licensee's legal and factual arguments within the con-
text of a hearing on wvhether the July 31, 1987 Order should be

sustained, and not as enlarging the scope of the hearing.

The Order issued by Judge Frye on February 4, 1988, may in-
dicate that Licensee was in error in its reading of the Notice of
Hearing, In particular, from the nature of the first issue on

which Judge Frye sought comment, it now appears to Licensee that



Judge Frye may be interpreting the scope of this hearing more
broadly than whether the July 31, 1987 Order should be sustained.
I1f that is, in fact, the case, Licensee regrets not raising the
issue earlier, but firmly believes that the Commission did not
direct such a broad hearing. The issue on which Licensee sought
a hearing was whether the July 31, 1987 Order should be sus-
tainod.l/ No other party timely sought a hearing on the July 31,
1987 Ordcr.z/ Licensee's hearing request was granted., If any
person now seeks to intervene in that hearing (like Mr. Darke),
that person must show an interest affected by the July 31, 1987
Order. This necessarily follows because, if such a person had
sought a hearing on the July 31, 1987 Order directly, that person
would have had to show an affected interest -- as explicitly set

forth in the July 31, 1987 Order.

1/ Atlas contemplated that if it prevailed at the the hearing,
the Hearing Panel would direct the NRC Region IV Staff to:
(1) complete review of the renewal application, (2) estab-

lish appropriate license conditions, and (3) issue a renewed
license.

2/ It appears from the record that sometime in August 1987, Mr.
Darke sent a mailgram to Robert Martin, Region IV Adminis-
trator, identifying Mr, Darke's concerns regarding the
July 31 Staff Order and requesting that the NRC Resident In-
spector be sent to the site, Mr. Darke made no specific re-
quest for a hearing in the mailgram,



IT. r R n

Licensee does not believe it is necessary to determine
wvhether the Marble Hill rationale should be applied to this pro-
ceeding. Since the proper scope of this proceeding is whether
the July 31, 1987 Order should be sustained, if that Order is
withdrawn there will be nothing left to decide in this proceed-
ing, and Licensee's hearing request should be dismissed as moot.
That, Licensee believes, is the proper basis for handling this
proceeding. As noted in the last status report filed by Atlas
and the NRC Staff, if and when a renewal license is issued by the
NRC Staff, any affected person (including Mr., Darke if he
qualifies) can petition for a hearing on the grant of that
license, Since the issues in that proceeding would not be
limited to whether the July 31, 1987 Order should be sustained,
that proceeding would provide a better and more appropriate forum
for addressing concerns like those raised by Mr, Darke (see dis-

cussion at Part III below).

That Judge Frye should associate Licensee's argument with
the Marble Hill decision is easily understandable since both in
that case and here the scope of the hearing was whether an agency
order should be sustained. In Marble Hill an intervening party
sought a hearing beyond the scope specified in the enforcement
order. The Commission first held that "[tlhe scope of 2 hearing

directed at these issues [i.e., whether the enforcement order



should be sustained] would not include consideration of enforce-
ment remedies beyond those already granted by the order." Public
Service Company of Indiana (Marble Hill Nuclear Generating Sta-
tion, Units 1 and 2), CLI-80-10, 11 N.R.C. 438, 440 (1980). That
reasoning is equally applicable here and is not dependent on the
order at issue being an enforcement order, It merely restates
the obvious: if an order states that the scope of hearing is
whether the order should be sustained, parties seeking relief be-
yond that specified in the order are not affected by the order

and have no standing to seek a hearing.

The second holding of the Commission in Marble Hill was that
the agency has the authority to so limit the scope of proceedings
in enforcement actions., Id. at 440-42; see also Bellotti v. NRC,
725 F.2d4 1380 (D.C. Cir, 1983). While the reasoning in the
Marble Hill decision is specific to enforcement proceedings, the
conclusion may well also be true here. However, it is not neces-
sary to reach this issue. In Marble Hill, the enforcement order
was in place and a party sought a hearing under that Order.

Here, by contrast, the NRC Staff proposes to withdraw the Order
when it issues the renewal license, Once the Order is withdrawn,
wvhether the agency has authority to limit the scope of the hear-

ing as set forth in the Order will be moot.l/

3/ The NRC's authority to limit the scope of a hearing is also
reflected in the hearing procedures set forth in the Commis-

(Continued next Page)



111, Interrelationship between Mr, Darke's Intervention
in this Proceeding and any Proceeding which may be
—Initiated on the Renewed License
A review of Mr, Darke's filings shows that he has no stand-
ing in the proceeding. His petition fails to clearly describe
his interest in the proceeding or how that interest may be
affected by the results of the proceeding as required under the
applicable regulations., 10 C.F.R, § 2.1205, as proposed in 52
Fed. Reg. 20089, 20093 (May 29, 1987). It is not even possible
to discern Mr. Darke's place of residence since his petition
lists a post office box number in Muab, Utah., Moreover, he has
failed to make the required showing that the Staff Order will
cause "injury in fact" and that the injury is within the "zone of
interests" protected by the Atomic Energy Act. Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1),

(Continued)

sion's proposed rule (under which this hearing is proceed-

ing). The proposed rule limits the scope of a proceeding to
those matters raised by the parties:

Matters not put into controversy by the parties
may not be examined and decided by the presiding
officer or the Atomic Safety and Licensing Ap-
peal Board. If the presiding officer or the Ap-
peal Board believes that a serious safety, envi-
ronmental, or common defense and security matter
exists that has not been placed in controversy,
the presiding officer or the Appeal Board
promptly shall advise the C~mmission of the
basis for that view, and tne Commission may take
appropriate action,

10 C.F.R., § 2.1251(d), as proposed in 32 Fed. Reg. 20089,
20096 (May 29, 1987).




CLI-83-25, 18 N,R.C, 327, 332 (1983); see also Portland General
Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2),
CLX-“"E"?7| ‘ NOR.C. 610 (1976).

Assuming, arquendo, that Mr. Darke is found to have stand-
ing, the subject matter on which he wishes to be heard is beyond
the scope of this proceeding. Mr. Darke's petition, inter alia:
(1) attacks NRC's handling of Atlas' license and renewal request
as arbitrary and capricious and a willful abuse of authority
since November 1978; (2) challenges the basis in fact for the §6
million surety or any other proposed surety arrangement as Mr.
Darke contends that NRC lacks adequate knowledge of the site on
which to base a determination; (3) challenges the use of informal
hearings for source materials licensing; and (4) alleges a sup-
pression of facts by the NRC and a failure by NRC to provide pub-
lic access to the record of the licensing proceeding., In addi-
tion, Mr, Darke's August 1987 telegram requests that the July 31,
1987 Order, and items 1-38 of the Order, not be sustained. It is
impossible to discern the reasoning behind his request., However,

the issue will be moot when the Staff withdraws its July Order.

The issues raised by Mr. Darke are not the subject cf this
hearing which, as discussed previously, is narrow in scope.
Issues related to specific license conditions can and should be

raised once the NRC reissues the license and the license condi-

tions are known, At such time, any affected person can petition




for a hearing as provided in 10 C.F,R, Part 2. A hearing on the

reneved license is the appropriate forum should any legitimate
issues be raised regarding the license renewal and specific

license conditions.

Conclusion

Atlas contemplates that, if it reaches final agreement with
the NRC Staff on renewing its license, the NRC will reissue At-
las' license and withdraw the July 31, 1987 Order. The parties
then would submit a motion to terminate the proceedings. Since
the issue before Judge Frye will be moot, Atlas believes that
such a motion should be granted. A hearing on the reissued

license may, in turn, be requested by any interested person.

Respectfully submitted,
SHAW, PITTMAN, POTTS & TROWBRIDGE

Kenneth W, Farber

Counsel for Atlas Minerals
Division of Atlas Corporation

Dated: February 22, 1988
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before

JOHN H. FRYE, III
Administrative Judge

In the Matter of

Docket No. 40-3453
ASLBP No. 87-557-05-SP

ATLAS MINERALS DIVISION
OF ATLAS CORPORATION
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CERTIFICATE OF SERVICE
I hereby certify that copies of LICENSEE'S RESPONSE TO ORDER
OF FEBRUARY 4, 1988 have been served on the attached Service List
by deposit in the United States mail, first-class or, as indi-
cated by an asterisk, by messenger, this 22nd day of February,

1988.
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