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Cite as 45 NR(" 355 (1997} CLI-97-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley Ann Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
In the Matter of Docket No. 55-20726-SP
RALPH L. TETRICK
(Denial of Application for Reactor
Operator License) May 20, 1997

The Commission remands to the Presiding Officer the issue whether Mr. Tet-
rick correctly answered Question 63 of his written Senior Operator examination,
and directs the Presiding Officer o reconsider expeditiously his prior negative
ruling in light of new information submitted to the Commission. The Commis-
sion also grants a temporary stay of both the Presiding Officer’s Initial Decision
and his order denying reconsideration of the Initial Decision (LBP-97-2, 45 NRC
51 (1997), and LBP-97-6, 45 NRC 130 (1997)).

MEMORANDUM AND ORDER

On February 28, 1997, the Presiding Officer issued an Initial Dectsion in this
proceeding, concluding that Ralph L. Tetrick, who is currently a reactor operator
at the Turkey Point Nuclear Generating Plant (Units 3 and 4), had answered
correctly seventy-eight out of ninety-eight valid questions on his Senior Reactor
Operator (SRO) written examination. This ruling resulted in Mr. Tetrick’s score
being changed to 79.59%. The Presiding Officer then rounded Mr. Tetrick's
revised score of 79.59 10 the nearest integer, 80, thereby giving him a passing
grade on the written examination. LBP-97-2, 45 NRC 51 (1997).
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The NRC Staff filed a Motion for Reconsideration challenging the Presiding
Officer’s decision to “round up” the score. The Presiding Officer denied the
NRC Staff's motion. LBP-97-6, 45 NRC 130 (1997). The Staff then filed with
the Commussion both a request for stay and a petition for review of LBP-97-
2 and LBP-97-6, again challenging the Presiding Officer’s decision to “round
up” Mr. Tetrick's test score. in response, Mr. Tetrick asserted that, if the
Commussion reviews the Presiding Officer’s decistons on the “rounding” issue,
it should also examine whether the Presiding Officer was correct in ruling that
Mr. Tetrick had answered Question 63 of the SRO examination incorrectly.'

In a recent letter submitted by the NRC Staff to the Commission, dated May 1,
1997, ihe utility's Vice-President at Turkey Point has stated that he believes Mr.
Tetrick's answer to Question 63 is a correct one. The Staff maintains otherwise,
The matter appears to turn ulumately on the interpretation of language in a
number of technical documents, some of which may not be in the record. This
1ssue is, at bottom, a technical one on which we are unwilling to reverse or
aftirm the Presiding Officer without further factual and technical inquiry.

We therefore remand in its entirety the issue of Question 63 (o the Presiding
Officer and direct him to reconsider expeditiously his prior ruling in light of
the utility’'s May Ist letter. “In Commussion practice the [Presiding Officer),
rather than the Commussion itself, traditonally develops the factual record in
the first instance.” Georgia Institute of Technology (Georgia Tech Research
Reactor, Atlanta, Georgia), CLI-95-10, 42 NRC 1, 2 (1995). Accord Yankee
Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235,
255 (1990).

We will defer a ruling on the “rounding up" issue, which remains pending
before us, unul after disposition of the remand. In light of our remand and the
still-pending “rounding up” issue, we grant a temporary stay of LBP-97-2 and
LBP-97-6. The Staff may withhold issuance of the Semor Reactor Operator
license to Mr. Tetrick pending further oider of the Commission.

" Tha question reads as Tollows
Plant conditions
Prepanhum are being made for refueling operations
- The refueling cavity 15 filled with the transfer ube gate valve open
< Alarm annuncimtors MU SEP LO LEVEL and G-9/S. ONTMT SUMP HI LEVEL are in alarm
Which ONE of the following 1« the required IMMEDIATE ACTION in resp 1o these cond 4
a Verify aiarms by checking contmnment sump level recorder and spent fuel level mdsunnn
b Sound the contnment evo uation alivm
¢ Imtiate comamment veniilonon isolation
4 Imtiste control raom venss | con solation
The only 1ssue before us on appeal regasdone Question 63 1s whether Mr. Tetrick's answer of “a” 15 also correct
{Everyone agrees that answer “b" is comect )
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IT IS SO ORDERED.

For the Commission®

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 20th day of May 1997,

 Commissioner Diaz was not available for the atfrmation of this Order Had he been present, he would have
approved the Order



Cite as 45 NRC 358 (1997) CLI-97-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ehirley Ann Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
In the Matter of
REGENTS OF THE UNIVERSITY
OF CALIFORNIA
(Indemnity Claim) May 29, 1997

The Commission denies the Regents’ claim for the NRC's payment of
attorney's fees and expenses incurred in the Regents' defense of two private
tort suits against it (subsequently settled) for alleged harm caused by radioactive
releases from the NRC-licensed Argonaut nuclear tes* reactor at the University
of California at Los Angeles (UCLA).

The Commission finds that section 170 of the Atomic Energy Act (known
as the Price-Anderson Act) bars the NRC's payment of licensee legal expenses
incurred in connection with settlements.  Furthermore, the Commission finds
that even if it were permitted to pay such expenses under the Act, it would not
approve the claim because by statute and under the Indemnity Agreement the
Regents should have timely notfied the NRC ai the point where governmental
indemnity arose and should have sought NRC approval of the settlement of the
Lort cases.

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170h (PRICE-ANDERSON ACT)

The Price-Anderson Act . best understood as barnng Commission payment
of licensee legal expenses incurred in connection with settlements. 42 US.C,
§ 2210(h).
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NRC:  CONSIDERATION OF INDEMNITY CLAIMS

The Commission cannot authorize expenditures of government money with-
out express statutory authority or in the face of a statutory prohibition against
such payments. 31 US.C. §§ 1341, 1350,

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170h (PRICE-ANDERSON ACT)

Section 170h of the AEA appeared in the original 1957 Price-Anderson Act.
It provides the authortty for the Commission. when it anticipates making in-
demnity payments for public liability claims, to collaborate with an indemnified
person, approve payments of claims, take charge of such action, and settle or
defend any such action

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170h (PRICE-ANDERSON ACT)

The 1975 Hathaway Amendment altered section 170h of the AEA by pro-
viding that a Commission-approved settlement “shall not include expenses in
connection with the claim incurred by the person indemnified.”

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170h (PRICE-ANDERSON ACT)

The 1988 Price-Anderson Act amendments loosened restrictions on govern-
ment payment of legal costs and modified several of the Hathaway Amendment
provisions, but did not alter section 170h in any respect; therefore, the bar
against indemnifying a licensee's expenses in settlements remains in place.

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170k (PRICE-ANDERSON ACT)

The Commission believes that a lawsuit that s dismissed voluntarily after
a negotiated arrangement in which a licensee, among other things, forfeits any
right to seek costs from plaintiff qualifies as a “settlement” and not a “dismissal.”

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170h (PRICE-ANDERSON ACT)

The tact that a specific provision of the Price-Anderson Act other than
section 170h was modified by the 1988 Amendments to contemplate government
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payment of licensee legal costs in some situations does not mean that Congress
repealed section 170h by implication,

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170h (PRICE-ANDERSON ACT)

The Price-Anderson Act contemplates that at the point where governmental
indemnity arises in a public habihity claim, the licensee will offer the government
the opportunity to take over defense of the claims and manage the lawsuit, 42
U.E.C. §2210(h).

ATOMIC ENERGY ACT (AEA):  INTERPRETATION OF
SECTION 170h (PRICE-ANDERSON ACT)

By statute, a licensee is required both to notity the NRC that it has reached
the point where government indemnification payments will be required under a
public hability clavm and to seck NRC's approval of the settlement of such a
claim,

ATOMIC ENI 1 Y0 INTERPRETATION OF
SECTION 170h ON ACT)
The Price-Anderson Act provides for indemnification of expenses incurred

defending claims against heensees, not reimbursement for expenses incurred in
presenting claims to the government,

DECISION

I INTRODUCTION

In a series of lewers veginning on January 17, 1996, the Regents of the
University of California have demanded that the Commission pay $91,375.22
in indemnification for attorneys’ fees and expenses incurred in defending two
private tort suits against the Regents.! The Regents seek indemnification under

"The Regents minal letter. duted January 17 1996, demanded NRC payment of $76,102 26. More recently. in a
letter dated January 3. 1997 the Regents amended their claim to include an addivonal $15.272 96 in legal costs
an amount that apparently reflects anormeys fees and costs the Regents have incurred in pursuing their indemnity
¢laim with the NRC The Regents submissions do not make clear who bears the nisk of Joss i the event that
the NRC rejects the indemmity claim. That presumably 1s & matter of contract among the Regents. their private
insurer. and the law firm thit has handled this matter




section 170 of the Atomic Energy Act, 42 US.C. §2210 (known as the Price-
Anderson Act), and under their indemnity agreement with the Commission
executed pursuant (o that Act.

The two underlying tort suits, known as the Milior and Redisch cases,
sought damages for hann to plaintifts’ persons allegedly caused by releases of
radioactivity during normal operations of the NRC-licensed Argonaut nuclear
test reactor at the University of Califormia at Los Angeles (UCLA ) between 1979
and 1984, By late October 1996, the Regents had settled both cases, which
therefore were never tnied or decided on the merits. The settlements resulted in
the payment of no damages to plaintiffs. Under their terms, plaintiffs voluntarily
dismissed their lawsuits, and the Regents relinquished all rights to seek legal
costs from plamtiffs.

Under the Price-Anderson Act and under the Commission's indemnity agree-
ment with the Regents, the Commussion agreed to indemnify the Regents for
“public hability” exceeding $250,000 when such liability arises from a “nu-
clear incident.” See section 170k, 42 US.C. §2210(k). The Regents' January
17, 1996 claim for indemnity asserted that expenses incurred in defending the
Miller and Redisch cases exceeded the $250,000 threshold by roughly $76,000.
The Regents’ private insurer apparently paid the first $250,000 in legal costs.

In a letter dated August 6, 1996, the Commission’s Office of the General
Counsel advised lawyers for the Regents that it was disinclined to recommend
payment of the indemnity claim. More than 6 months later. on January 31,
1997, the Regents rephied and asked that their claim be presented directly to the
Commission.

After reviewing the factual background of the Regents' indemnity claim,
the relevant provisions of the Price-Anderson Act, and the Regents’ letters and
submissions to the NRC detailing their claim, we have decided to deny it — for
two independent reasons. First, the Price-Anderson Act 1s best understood as
barring Commission payment of licensee legal expenses incurred in connection
with settlements.  See section 170h, 42 US.C. §2210(h). Second, even if
we were able to construe the Act to permit Com ission payment of such
expenses as a general matter, we would not approve an indemnity payment in
this case because the Regents failed to give the Commission reasonable notice
of the extent of their expenses in ume for the Commission to take protective
measures. See id. Some of the expenses also appear unreasonably excessive or
insufficiently related to defense of the underlying tort suits.

We detail the reasons for our decision below, We issue our decision
as a formal opinion because the Regents specifically requested Commission
consideration of their indemnity claim, and because our views may shed some
light on seldom invoked provisions of the Price-Anderson Act.
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Il DISCUSSION

The Commussion plainly cannot authonize expenditures of government money
without express statutory authority or in the face of a statutory prohibition against
such payments. Both the Constitution (the Appropriations Clause, art. 1, §9.
¢l. 7) and federal statute (31 U.S.C. §§ 1341, 1350) impose this restriction on
Commission expenditures. See Office of Personnel Management v. Richmond,
496 U.S. 414, 424-30 (1990). Under the related “sovereign immunity” doctrine
(id. at 432), a claimant may not pursue monetary rehef against the government
absent authority “unequivocally expressed in statutory text.” Lane v. Pena, 116
5. Cr 2002, 2096 (1996).

Tius background law requires the Commission to scrutinize the Regents’
ciaim against the public treasury in this case with great care. We cannot
discern the clear authority necessary to pay the claim. Nor would we find the
claim otherwise payable even if we were able to answer the authority question
differently.

1. Authority to Pay

Contrary to the Regents’ view, we believe that section 170h of the Atomic
Energy Act provides the governing law. That section appeared in the original
1957 Price-Anderson Act and to this day provides the authority for the Com-
mission to collaborate with an indemnified person, approve payments of claims,
appear tnrough the Attorney General on behalf of the person indemnified, take
charge of such action, and settle or defend any such action. Section 170h fur-
ther provided, in s original form, that a settlement “may include reasonable
expenses in connection with the claim incurred by the person indemnified.”

Section 170h has had only one substantive alteration. That came in 1975 as
part of a series of changes presented as an . mendment by Senator Hathaway.
Senator Hathaway’s aim was (at least in part) to ensure that government
indemnity money ended up in the hands of victims of nuclear incidents, and was
not diverted to attorney's fees and other costs. See generally Damage Claims
Under the Atomic Energy Act, | U.S. Op. OLC 157 (1977).

The Hathaway Amendment altered a number of the Act’s provisions, includ-
ing section 170h, which as revised provided that a Commission-approved settle-
ment “shall not include expenses in connection with the claim incurred by the
person indemnified” (emphasis added). “Therefore,” concluded the Comptroller
General in a 1980 opinion, “the Act must be interpreted as follows:  the gov-

25 HR Rep No 296, 85t Cong . st Sess 23 (1957) (noting that the expenses “could include reasonable
attormey ‘s fees incurred by the person ink fied tn ex g any clums )
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ernment will not indemnify a person for his legal expenses.” See “Interpretation
of Price-Anderson Ac*.” File B-197742, 1980 WL 16980, at *4 (C.G.).

In 1988 amendments 1 the Price-Anderson Act, after revisiting the legal
Costs issue in cognizant committees, Congress loosened the across-the-board
restnctions on government payment of legal costs and modified several of the
Hathaway Amendment provisions, but did not alter section 170h in any respect.
This leaves in place the section 170h bar against indemnifying a licensee's
expenses in settlements and prevents the Commission from paying the legal
expenses incurred by the Regents in settling the Miller and Redisch cases.
Congress may have assumed that licensees’ own insurance would be adequate to
cover legal costs in such cases. See Damage Claims Under the Atomic Energy
Act, 1 US Op. OLC at 158 & n.3 (discussing legislative history of Hathaway
Amendment),

The Regents argue that section 170h does not apply here because the Miller
and Redisch lawsuits in actuality were dismissed, not settled. We find this
argument wholtly unpersuasive. The documents the Regents themselves have
provided us show plainly that the two cases were dismissed voluntarily and only
after the parties reached a negotiated arrangement in which the Regents, among
other things, forfeited any right to seek costs from plaintiffs. By any standard,
this qualifies as a “settlement.”

The Regents’ only other argument is that the section 170h bar must give way
because it is less “specific” than another provision, section 170k, which applies
to educational institutions and appears to contemplate government payment
of licensee legal costs in some situations.' As noted above. the “legal costs"
language currently found in section 170k (and in other Price-Anderson Act
provisions) dates from the 1988 Amendments that modified some aspects of the
1975 Hathaway Amendment but made no changes in section 170h. Standard
principles of statutory construction prevent us from assuming that Congress
repealed section 170h by implication. Warr v. Alaska, 451 U.S. 259, 266-67
(1981). On the contrary, we are obliged to give effect to all statutory provisions,

YSection 170k's applicability bere s far from crystal clear by its own terms  That proviston establishes that
the Ci shall ind fy educational licensees “from public hability in excess of $250.000 for nuclear
incidents,” and says that the “aggregate indemnity” in connection with each nuclear incident may not exceed
$500.000.000. “inctuding such legal costs as are approved by the Comuussion * But in this case the aggregate
indemnity hmit was never approached And no public liability payment was made. much less one In excess
of $250.000 By definton, “public hability ™ does not include legal costs; by comtrast. licensees’ own “financial
protection” s defined as including damages and legal costs  See sections |1k 11w, 42 US C §§ 2014ck), (w) For
educanonal institubions the financial protection requirement was wnved and instead the requirement foc exceeding
$250.000 1 public lrability was established as the trigger for gavernmental indemnity  See section 170k, 42 US.C
§22106k)
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Id See Bennett v. Spear, 117 S. Ct. 1154, 1166 (1997).* We cannow, therefore,
accept the Regents’ invitation simply to ignore the section | 70h prohibition.

We see no basis, in sum, for disregarding section 170h’s apparent prehibition
against paying licensee legal expenses incurred in settiing cases. The Regents
themselves have offered us none.  We therefore decline to approve their
indemnity claim,

2. Prior Notice and Reasonableness of Indemnity Claim

Even if section 170h did not bar Commission reimbursement of licensee
legal costs in settled cases, as we think it does, we would not approve payment
of the Regents’ indemnity claim in this case. The Price-Anderson Act, and
the NRC's indemnity agreement with the Regents, indisputably contemplate
Commission “approval” of claims for legal costs. Such a right of approval
imphes Commission review for reasonableness. Here, we cannot find the
Regents’ claim reasonable.

@ As a matter of procedure, the Price-Anderson Act cuntemplates that at
the point where governmental indemnity arises, here at the $250,000 threshold,
the licensee will offer the government the opportunity to take over defense of
the claims and manage the lawsuit. See section 170h, 42 US.C. § 2210(h). One
purpose of this provision, presumably, 1s to allow the government to take over
representation or active management of the case with a view toward minimizing
public expenses.

Here, a series of letters from counsel for the Regents did alert the NRC
Staff to the existence of the Miller and Redisch cases, and to the possibility
of exceeding the $250,000 limit. But the Regents' letters also indicated that
plamtffs’ merits claims were insubstantial and that the case would be “tendered”
to the NRC if expenses reached the $250.000 limit. See, e.g., Letter dated
August 10, 1995. No “tender” ever occurred until the two cases ended, after
the Regents had exceeded the $250,000 fimit by nearly $80,000. The lack of
umely tender prejudiced the NRC

Eight days before the parties agreed on the settlement in Redisch, with the
Miller suit having already been dismissed, the Regents’ insurer sent the NRC a
letter reporting $28,534.08 in remaining “available financial protection” from the
private insurer and indicating that tender to NRC was expected “in the very near
future since [the Redisch case] is still unresolved " See Leuer from Boehner,
dated October 18, 1995, But it now appears that in actuality the Regents' law

4 Our reading of section 170h does not nullify the “legal costs” authorization found i section 170k or n
other provisions of the Price-Anderson Act Those provisions remain applicable 1n the absence of a setthement
Moreover. even in connection with a settlement. the Commussion could approve payment of plasmsiffs ' legal costs
See section 11j). 42 USC §2014) Section 170h simply prevents Comerussion payment of licensees  legal
costs in setthag a case



firm at that ime already had incurred additional billable hours amounting to more
than $30.000 and already had paid out additional expenses in excess of $20,000
(many apparently incurred much earlier). In other words, the Regents already
had entirely consumed and substantiaily exceeded the $28,534 that supposedly
remained as “available financial protection,”

Thus. if the Regents were correct that their legal expenses were payable by the
NRC after $250,000 (but see note 3, supra), they had reached an appropriate
tender time and passed it before they negotiated the Kedisch settiement. By
statute, they not only ought to have notified the NRC but they also should have
sought NRC approval of the settlement. See section 170h, 42 U.S.C. § 2210(h).
As part of the settlement, however, and without NRC approval, they relinquished
any right to claim legal costs against plaintiffs or monetary sanctions under
Rule 11 of the Federal Rules of Civil Procedure. Had the NRC been given
presettiement notice that the $250.00C limit had been reached, it might have
insisted on some recompense from plaintiffs or their lawyers for the substantial
expenses their insubstantial lawsuit had caused. The government almost surely
would have limited any further expenditures by the private lawyers.

Even the Regents' letter reporting termination of the case indicated that there
still remained $3.654.94 of the insurance money. That letter suggested only that
“some expense in excess” of $250,000 might be expected. See Letter dated
December 6, 1995. By then, of course, there was no case for the government to
take over and no opportunity to minimize government costs. In addition, when
read in conjunction with the prior letter's reference 1o $28,000 in remaining
financial protection, the close-out letter's language raised no expectation of
more than a de minimis exceeding of the $250,000 limit. The NRC therefore
was quite surpriscd a few weeks later, when counsel for the Regents demanded
$76,000 from the Commission. The substantial excess. one-third again over the
insurance amount, apparently occurred in some rueasure because of late-arriving
bills for earlier-performed services.

In these circumstances, the government was not given a timely opportunity
to take over these cases and minimize public costs. The Regents have since
suggested that the NRC Staff ought to have been aware that experts' fees
would be high and that pretrial preparation would be expensive; however, the
people in the best position to make that assessment were the defendants’ counsel
themselves. The Regents’ correspondence did not call attention, to the apparently
lengthy lag time between incurring obligations for expenses and notificat.on of
them as expenditures. And, as we stressed above, the Regents did not make
its tender in time for the NRC to monitor and approve the ultimate settiement
or otherwise to take action in an attempt to minimize the potential costs to the
U.S. government,



In short, given the Regents’ failure 1o timely tender the case to the NRC, we
do not find it reasonable for the government to pick up the bill for the Regents'
expenses.

b, In addition, some of the expenses incurred by the Regents in reaching
and exceeding the $250,000 limit appear questionable substantively. To begin
with, we see no basis in the Price-Anderson Act to approve the Regents’ claim
for approximately $15.000 in attorney's fees and costs incurred after termination
of the underlying tort suits, apparently as part of the Regents' effort 10 persuade
the NRC to make indemnity payments. See note 1, supra. The Act provides
for indemnification of expenses incurred defending claims against licensees, not
reimbursement for expenses incurred in presenting claims to the government.

The Regents' fee claim raises a number of additional questions, For ex-
ample, the billing records’ descriptions of law firm hours are often vague and
insufficiently segregated as to tasks as well as being chronologically out of or-
der — with significant expenses for billed hours appearing considerably later
than previous invoices represented as being “for services rendered through™ a
specified date. Moreover, the billing records indicate that counsel incurred sub-
stantial expenses on matters not directly related to defense of the tort cases, such
as correspondence with the insurer-chient and organizing what were apparently
disorganized UCLA files. Finally, the records show that high-priced law firm
partners, rather than associates or paralegals, conducted such fairly mundane
tasks as document and privilege reviews and also that they traveled extensively
to meet with experts rather than conduct conferences by telephone, at signifi-
cantly less expense.

The Regents might be able to provide adequate answers to some or all of our
substantive questions. But we need not resolve these guestions definitively in
view of our decision on other grounds not to pay Price-Anderson Act indemnity
in this case.

1. CONCLUSION

For the foregoing reasons, the Commission declines to approve the Regents’
indemnity claim

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 29th day of June 1997,



Atomic Safety
and Licensing
Boards Issuances

ATOMIC SAFETY AND LICENSING BOARD PANEL

B. Paul Cotter, Jr..* Chief Administrative Judge
James P Gleason,* Deputy Chief Administrative Judge (Executive)

Frederick J. Shon,* Deputy Chief Administrative Judge (Technical)

<

George i Nr R ared F F Dr Ke ath A McC Y
arles Bect of ) Dawvd He K Marshall E Mille
Peter B BI . Ermest E. H s S. M
» Paul Boliwerk ili* Dr. Frank F. Hoope Peter A. Morris
r. A. Dixon Callina Dr Charles N. Kelber* Thomas D. Murphy*
¥ James H Carpenter Dr. Jerry R Kline* Dr Richard R Parizek
r. Richard F Cole* Or Peter S Lam* Dr. Harry Re
Dr. Thomas E. Ellemar Dr. James C Lamb Il Lester S. Rubenste
Dr. Ge je A. Fergus Dr. Linda W. Littie Dr. David R. S K
Harry Forema Dr £ eth A ebke Dr. G je F. Tidey

%
0O
0
<T
O
M
©
<
D
.
L]
O
Sl |




Cite as 45 NRC 367 (1997) LBP-97-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Thomas S. Moore, Chairman
Richard F. Cole
Frederick J. Shon

In the Matter of Docket No. 70-3070-ML
(ASLBP No. 91-641-02-ML)
(Specia! Nuclear Material License)

LOUISIANA ENERGY SERVICES, L.P.
(Claiborne Enrichment Center) May 1, 1997

In this Final Imtial Decision in the combined construction permit-operating
license proceeding for the Claiborne Enrichment Center, the Licensing Board (1)
determines that a thorough NRC Staff investigation of the facility site selection
process is essential to determine whether racial discrimination played a role in
that process, thereby ensuring compliance with the nondiscrimination directive
contained in Executive Order 12898; (2) resolves n favor of the Intervenor
portions of the contention concerning the adequacy of the Staff’s treatment
in the final environmental impact statement of the impacts of relocating the
parish road connecting the African American communities of Forest Grove
and Center Springs and the economic impacts of the facility on properties in
those communities: and (3) denies the Applicant’s requested authorization for »
hicense.

NEPA: ENVIRONMENTAL JUSTICE

On February 11, 1994, the President i1ssued Executive Order 12898, 3 C.F.R.
859 (1995), titled “Federal Actions to Address Environmental Justice in Minority
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Populations and Low-Income Populations,” and an accompanying Memorandum
for the Heads of All Departments and Agencies, 30 Weekly Comp. Pres. Doc
279 (Feb. 14, 1994). The President’s memorandum states that the Executive
Order 1s designed “to focus Federal attention on the environmental and human
health conditions in minority communities and low-income communities with
the goal of achieving environmental justice”™ and “to promote nondiscrimination
in Federal programs substantially affecting human health and the environment.”

NEPA:  ENVIRONMENTAL JUSTICE

As an independent regulatory agency the NRC is not mandatorily subject to
Executive Order 12898, Nevertheless, on March 31. 1994, the then Chairman
of the Commission wrote the President stating that the NRC would carry out
the measures in the Executive Order. By voluntarily agreeing to implement the
President’s environmental justice directive, the Commission has made it fully
applicable to the agency and, until that commitment 1s revoked, the President’s
order, as a practical matter, applies to the NRC to the same extent as if it were
an executive agency. The NRC is obligated, therefore, to carry out the Executive
Order in good faith in implementing its programs, policies, and activities that
substantially affect human health or the environment.

NEPA: ENVIRONMENTAL JUSTICE

Although Executive Grder 12898 does not create any new rights that the
Intervenor may seek to enforce before the agency or upon judicial review of the
agency's actions, the President’s directive is, in effect, a procedural directive to
the head of each executive department and agency that, “to the gr atest extent
practicable and permitted by law,” it should seek to achieve environir ntal justics
in cairying out its mission by using such tools as the National Environmental
Policy Act.

NEPA: ENVIRONMENTAL JUSTICE

Pursuant to the President's order, there are two aspects to environmental
justice:  first, cach agency is requited to identify and addrass disproportionately
high and adverse health or environmental effects on minority and low-income
populations in its programs, policies, and activities; and second, each agency
must ensure that its programs, policies, and activities that substantially affect
human health or the environment do not have the effect of subjecting persons
and populations to discrimination because of their race, color, or national origin,




NEPA: ENVIRONMENTAL JUSTICE

It is clear that Executive Order 12898 directs all agencies in analyzing the
environmental effects of a federal action in an EIS required by NEPA to include
in the analysis, “to the greatest extent practicable.” the human health, economic,
and social effects on minority and low-income communities.

NEPA:  ENVIRONMENTAL JUSTICE

In using the term human health and environmental “effects” in Executive
Order 12898 and the accompanying memorandum the President’'s order tracks
the regulations of the Council on Environmental Quality ("CEQ") that define
“effer's” to include both direct and indirect effects and states that “[elffects
includes 2cological (such as the effects on natural resources and on the com-
ponents, structures, and functioning of affected ecosystems), aesthetic, historic,
cultural, economic, social, or health, whether direct, indirect, or cumulative”
40 CFR. § 1508 8(b).

NEPA: ENVIRONMENTAL JUSTICE

Executive Order 12898 does impose duties on the NRC because the Com-
mission has undertaken to carry out the President’s directive, but no party to an
agency proceeding has a remedy with regard to the manner in which the agency
carries out its commitment to the President to implement Executive Order | 2898,
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FINAL INITIAL DECISION
(Addressing Contention J.9)

This Final Imtial Decision addresses the remaining contention — environ-
mental justice contention J.9 — filed by the Intervenor, Citizens Against Nu-
clear Trash ("CANT"), in this combined construction permit-operating license
proceeding. The Applicant, Louisiana Energy Services, L.P. ("LES"), seeks a
30-year matenals license to possess and use byproduct, source, and special nu-
clear material in order to enrich uranium using a gas centrifuge process at the
Claiborne Ennichment Center ("CEC"). The Applicant plans to build the CEC
on a 442-acre site in Claiborne Parish, Louisiana, that is immediately adjacent
to and between the umncorporated African-American communities of Center
Springs and Forest Grove, some 5 miles from the town of Homer, Louisiana.

There is no serious dispute between the parties regarding the essential facts
concerning the site location and area demographics. Claiborne Parish is in
northern Louisiana and lies along the southern border of Arkansas. The proposed
CEC site is located in the approximate center of the parish some 50 miles
northeast of Shreveport, Louisiana. The site, called the LeSage property, is a
rough approximation of a square and the CEC will occupy the center 70 acres
of the site. The LeSage property is currently bisected by Parish Road 39 (also
known as Forest Grove Road) running north and south through the property.

Immediately to the north of the site, Parish Road 39 crosses State Road 9
that runs in a northeasterly direction from the town of Homer 5 miles away. The
community of Center Springs, roughly centered on the Center Springs Church,
lies along State Road 9 and Parish Road 39 and is located approximately 0.5
kilometer (about 0.33 mile) to the north of the LeSage property. The community
of Forest Grove, again very roughly centered on the Forest Grove Church, lies
approximately 3.2 kilometers (about 2 miles) south of the site along Parish Road
39 (and other intersecting unnamed local roads). The Forest Grove Community
runs south along Parish Road 39 to where Parish Road 2 crosses State Road 2
that runs in an easterly direction from the town of Homer. The two community
churches, which share a single minister, are approximately 1.1 miles apart, with
the LeSage property lying between them.
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The community of Forest Grove was founded by freed slaves at the close
of the Civil War and has a population of about 150. Center Springs was
founded around the turn of the century and has a population of about 100,
The populations of Forest Grove and Center Springs are about 97% Afncan
American. Many of the residents are descendants of the original settlers and a
large portion of the landholdings remain with the same families that founded
the communities. Aside from Parish Road 39 and State Road 9, the roads in
Center Springs or Forest Grove are either unpaved or poorly maintained. There
are no stores, schools, medical clinics, or businesses in Center Springs or Forest
Grove. The Intervenor’s evidence was undisputed that from kindergarten through
high school the children of Center Springs and Forest Grove attend schools that
are largely racially segregated. Many of the residents of the communities are
not connected to the public water supply. Some of these residents rely on
groundwater wells while others must actually carry their water because they
have no potable water supply.

Although none of the parties put in any specific statistical evidence on the
income and educational level of the residents of Forest Grove and Center Springs.
the 1990 United States Bureau of the Census statistics in the record show they
are pait of a population that is among the poorest and most disadvantaged in
the United States. Claiborne Parish is one of the poorest regions of the United
States with a total population in 1990 of 17,405 and a racial makeup of 53.43%
white and 46.09% African American. Over 30% of the parish population live
below the poverty level with over 58% of the black population and 11% of the
white population living below the poverty line. Per capita income of the black
population of Claiborne Parish is only 36% of that of the white population,
compared to a national average of 55%. Over 69% of the black population of
Claiborne Parish earn less than $15,000 annually, 50% earn less than $10,000,
and 30% carn less than $5,000. In contrast. among whites in the parish, 33%
earn less than $15,000 annually, 21.5% earn less than $10,000, and 6.5% earn
less than $5.000. In Claiborne Parish, over 31% of blacks live in households
in which there are no motor vehicles and over 10% live in households that
lack complete plumbing. Over 50% of the African-American households in the
parish have only one parent, 58% of the black population have less than a high
school education, includin” Almost 33% of the parish black population over 24
years old that has not attained a ninth grade education.

The Intervenor's environmental justice contention is grounded in the require-
ments of the National Environmental Policy Act of 1969, 42 US.C. §4321 et
seq. ("NEPA"). As oniginally filed, the contention essentially asserts that the
negative economic and sociological impacts of closing Parish Road 39 con-
necting the minority communities to make way for the plant and placing the
facility in the midst of a rural black community of over 150 families have not
been appropriately considered in the Applicant’s Environmental Report (“ER™).
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Further, the contention claims that the siting of the CEC follows ~ national pat-
tern of siting hazardous facilities in minority communities and that no steps to
avoid or mitigate the disparate impact of the CEC on this minority community
have been taken.

With this Final Initial Decision addressing contention 1.9, all of the issues
in the licensing proceeding will have been addressed.  The history of this
proceeding may be found in three previous decisions. See LBP-96-7, 43
NRC 142 (1996); LBP-96-25, 44 NRC 331 (1996); LBP-97-3, 45 NRC 99
(1997). Suffice it to say that the three earlier Partial Initial Decisions decided
all of the intervenor's other health, safety, safeguards, environmental, financial
qualification, and decommissioning funding contentions in the proceeding.
Like a number of the other contentions in this proceeding, the Intervenor's
environmental justice contention .9 presents questions of first impression in
NRC licensing proceedings.

L ENVIRONMENTAL JUSTICE CONTENTION

A. Contention J.9

In its entirety, the Intervenor’s contention J.9 asserts that the Applicant's
Environmental Report does not adequately cesenbe or weigh the various en-
vironmental, social, and economic impacts and costs of operating the CEC. In
support of the contention, it then states:

BASIS:  NEPA requires the NRC to fully assess the ympacts of the proposed licensing
action, and to weigh s costs and benefits. LES' Environmental Report contains a bnef
“benefit-cost analysis” that 1s improperly slanted in favor of the benefits of the project, and
contains little discussion of the potentially significant impacts and their environmental and
social costs. The discussion is inadequate with respect to the following issues.

9. The proposed plant will also have negative economic and sociological impacts on the
minority communities of Forest Grove and Ce{nter] Springs. Forest Grove Road, which joins
the two commumities, must be closed in order 1o make way for the proposed plant, which
would lie between them. If the road is closed off, it will cause hardships 1o families who use
the road, residents who car-pool to work. school transportation, sports-related activities that
involve children living in both communities, and church services that are divided between
the two communities

Moreover, the ER does not reflect consideration of the fact that the plant is to be placed “in
the dead center olf] a rural black community consisting of over 150 families " The proposed
siting of the CEC m a aunonty community follows a pattern noted in a 1987 study by the
United Church of Christ, “Toxic Wastes and Race In the United States, A National Report
on the Racial and Socio-Economic Charactenstics of Communities With Hazardous Waste
Sites.” The study found that “[rjace proved to be the most significant among vanables tested
in association with the location of commercial hazardous waste facilities. This represented
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a consistent natwonal patem.” It also found that “In communities with one commercial
hazardous waste facility, the average minority percentage of the population was twice the
average minonty percentage of the population in comnunities without such facilities (24
percent vs. 12 percent).” The ER does not demonstrate any atiempts (o avoid or mitigate the
disparate impact of the proposed plant on this minorty community, [Citations and footnotes
omutted. |

In opposing the admission of the contention before the Licensing Board, the
Applicant argued that CANT's “allegations are premised on speculation” and
that the Intervenor had provided “no support for the proposition that closing
off Forest Grove Road and building the plant will have negative impacts on
the two communities.” LBP-91-41, 34 NRC 332, 353 (1991). The NRC
Staff did not oppose the admission of the contention. The Licensing Board,
as then constituted, admitted contention J.9 ruling that “CANT has identified
an issue with sufficient basis and specificity to meet ithe requirements of [10
CFR. §2.714(b)2)]." Id. As in the case of several of the Intervenor's other
contentions that were heard in this proceeding, CANT contention J.9, which
was required by the Commission’s Rules of Practice ¢ be filed before the
issuance of the environmental impact statement (“EIS”), is phrased only in
terms of a challenge 1o the Applicant’'s ER. See LBP-96-25, 44 NRC at 337-38.
Nevertheiess, the Intervenor’s contention necessarily encompasses the Staff's
later-filed final environmental impact statement and all parties in their evidentiary
presentations on contention J.9 included evidence on all aspects of the issues.
See id.; 10 CFR. § 2.714(b)2)(1).

Further, as indicated in the earlier decisions in this proceeding, the Commis-
sion’s Rules of Practice, 10 CFR. §2.732, provide that the Applicant has the
burden of proof in the proceeding. Therefore, in order for the Applicant to pre-
vail on each contested factual issue, the Applicant’s posit:on must be supported
by a preponderance of the evidence. See LBP-96-7, 43 NRC at 144-45. As LBP-
96-25 indicates, however, where environmental and NEPA issues are involved,
care must be taken in applying the Commission’s general burden of proof rule
because the NRC, not the Applicant, has the burden of complying with NEPA.
Accordingly, because the Commission’s regulations *, - sire the Applicant to file
an environmental report and prescribe its contents,  Applicant has the burden
on contentions, or portions of contentions like 1.9, asserting deficiencies in the
ER. Similarly, because the Staff is ulumately responsible for preparing the EIS
required by NEPA, the Staff generally has the burden on contentions, or portions
of contentions like J 9 that are taken to assert deficiencies in the FEIS. Addition-
ally, because the Staff relies extensively upon the Applicant's ER in preparing
the EIS, when the Applicant becomes a proponent of a particular challenged
position set forth in the EIS the Applicant, as such a proponent, also has the
burden on that matter. See LBP-96-25, 44 NRC at 33%8-39.



Finally. we reiterate the additional NEPA obligations the Commission placed
upen the Licensing Board in the hearing notice. The Commission directed the
Board 1o determine whether the Staff’s environmental review conducted pursuant
to 10 C.F.R. Part 51 was adequate and whether the agency had complied with
the requirements of section 102(2)(A), (C). and (E) of NEPA. In addition, the
Commussion instructed the Boeard independently to consider the cost-beneft
balance among the conflicting factors contained in the record of the proceedn.
See 56 Fed. Reg. 23,310 (1991). As we noted previously in LBP-96-25, 44 NRC
at 339, “[a]lthough obviously related, these obligations placed upon us by the
Commission (o ensure the agency's compliance with NEPA are independent of
the parties’ burdens with respect to the Intervenor's environmental contentions.”

B. Executive Order 12898

Subsequent to the admission of the Intervenor's contention J.9 and the Staff’s
issuance of the draft EIS, on February 11, 1994, the President 1ssued Executive
Order 12898, 3 CF ™. 8,9 (1995), and an accompanying Memorandum for
the Heads of All Departments and Agencies, 30 Weekly Comp. Pres. Doc.
279 (Feb. 14, 1994). The President’s order, titled “Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income Populations,”
contains a number of provisions but two are most pertinent here. In subsection
I-101 under the heading “Agency Responsibilities,” the President directs that

[tlo the greatest extent practicable and permutied by law each Federal ¢ oy shall
make achieving environmental justice part of its mission by identifving and addre, sing, as
appropriate, disproportionately high and adverse huiman health or environmental effects of
its programs. pohicies, and activities on nunonty populations and low-mcome populations in
the Unuted States

3 CF.R at 859. Further, in section 2.2, the President orders that

[eJacl: Federal agency shall conduct its programs, policies, and activities that substantially
affect human health or the environment, in a manner that ensures such programs, policies,
and activities do not have the effect of excluding persons (including populations) from
participation in. denying persons Gncluding populations) the benefits of, or subjecting persons
(including populations) to discnmnation under, such programs, policies, and activities,
because of their race, color, or national ongin

Id. at 861. The President's directive also contains a number of general
provisions. In subsection 6-604, the President requests that independent agencies
comply with the provisions of the order. See id. at 863. Finally, subsection 6-
609 states that the order 15 intended to improve the internal management of the




executive branch and that it does t.ot create any substantive or procedural rights
in any person or create any right of judicial review. See id.

The President’s memorandum accompanying the order states that the Exec-
utive Order is designed “to focus Federal attention on the environmental and
human health conditions in minority commumties and low-income communities
with the goal of achueving environmental justice” and “to promote nondiscrim-
ination in Federal programs substantially affecting human health and the envi-
ronment.” 30 Weekly Comp. Pres. Doc. at 279. To accomplish these goals,
the Presidential memorandum specifically states that, in conducting analyses
required by NEPA. “[e]ach Federal agency shall anal /ze the environmental ef-
fects, including hum 1 health, economic and social effects, of Federal actions,
including effects on (unonty communities and low-income communities.” /d.
at 280.

It is the NRC's position that, as an independent regulatory agency, the NRC
1s not mandatorily subject to Executive Order 12898, Nevertheless, on March
31, 1994, the then Chairman of the Commission wrote the President stating that
the NRC would carry out the measures in the Executive Order. In furtherance of
this agency commitment, the NRC has participated in the Interagency Working
Group on Environmental Justice created by the Executive Order and the NRC
has drafted an environmental justice strategy as called for by the President’s
order.

Although Executive Order 12898 does not create any new rights that the
Intervenor may seek to enforce before the agency or upon judicial review
of the agency's actions, the President’s directive is, in effect, a procedural
directive to the head of each executive department and agency that, “to the
greatest extent practicable and permitted by law.,” it should seek to achieve
environmental justice in carrying out its mission by using such tools as the
Nattonal Environmental Policy Act. Pursuant to the President's order, there are
two aspects to environmental justice:  first, each agency is required to identify
and address disproportionately high and adverse b~ Jth or environmental effects
on minority and low-income populations in its pro_  ms, policies, and activities;
and second, each agency must ensure that its progr - ns, policies, and activities
that substantially atfect human health or the environment do not have the effect
of subjecting persons and populations to discrimination because of their race,
color, or national origin. Thus, whether the Executive Order is viewed as calling
for a more expansive interpretation of NEPA as the Applicant suggests' or as
merely clarifying NEPA's longstanding requirement for consideration of the
impacts of major federal actions on the “human” environment as the Intervenor

'Apphcm s Proposed Findings of Fact and Conclusions of Law (May 26, 1995) m 223-24 [hereinafter App.
PF|




argues,’ it is clear the President’s order directs all agencies in analyzing the
environmental effects of a federal action in an EIS required by NEPA to include
in the analysis, “to the greatest extent practicable.” the human health, economic,
and social effects on minonity and low-income communities.’

By voluntarily agreeing to implement the President’s environmental justice
directive, the Commission has made 1t fully applicable to the agency and,
until that commitment is revoked, the President’s order, as a practical matter,
applies to the NRC to the same extent as if it were an executive agency. The
NRC is obligated, therefore, to carry out the Executive Order in good faith
in implementing its programs, policies, and activities that substantially affect
human health or the environment. Further, because NRC licensing actions
are activities that substantially affect human health and the environment, the
Executive Order is applicable to the licensing of the CEC.

Thus, in carrying out the additional obligation the Commission has placed
upon us in the hearing order (i.e.. 1o ensure that the Staff's environmental
review is adequate and in compliance with section 102(2)A), (C), and (E) of
NEPA), we necessarily also must ensure agency compliance with the President's
environmental justice directive. Hence, contrary to the Applicant’s assertion,*
Executive Order 12898 does impose duties on the NRC because the Commission
has undertaken to carry out the President’s directive, but no party to this
proceeding has a remedy with regard to the manner in which the agency carries
out its commitment to the President to implement Executive Order 12898,

C. Witnesses and Exhibits

Before turninyg to the substance of the environmental justice issues before
us, we first briefly detail the witnesses and exhibits that were presented by
the parties. Consistent with the Commission’s burden-of-proof rule and in
accordance with the stipulation of the parties, the Applicant presented its case
first, follcwed by the Intervenor, and then the Staff. In support of its position
on contention J.9, the Applicant presented the prefiled direct testimony of Peter
G. LeRoy, the Licensing Manager of the CEC, and the prefiled tesumony of a
panel of witnesses consisting of B. Willilam Dorsey, William H. Schaperkotter,
Larry Engwall, Jesse B. Swords, and Peter G. LeRoy. Although the Applicant's

* Citizens Against Nuclear Trash's Proposed Reply Findings of Fact and Conclusions of Law Regarding
Contention J 9 (June 26, 1995) at 2-3 [hereinafter CANT R F |

*in using the term human health and environmental “effects” 10 Executive Order | 2898 and the accompanying
memorandum, the President s order tracks the regulations of the Council on Eaviconmental Quality ("CEQ™) that
define “etfects” 10 include both direct and indirect effects and states that “[e)ffects includes ecological (such as the
effects on natural resources and on the components. structures. amd functioming of affected ecosystems), aesthetic,
historic, caltural, economuc. social, or health, whether direct, indirect. oc cumulauve ™ 49 CF R § 1508 8(b) See
also O CFR §1508 14

# App PF w227
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witnesses appeared as a single panel, the two sets of testimony are separately
numbered and appear bound in the record one after the other. (LeRoy fol. Tr.
840; Dorsey et al. fol. Tr. 840.)

Mr. LeRoy was responsible for compiling the information in the Applicant’s
ER and several ER amendments on the potential environmental, economic, and
sociological impacts associated with the CEC. (LeRoy at 1-2 fol. Tr. 840.) He
also had primary responsibility for the preparation of section 7 of the ER that
describes the CEC site selection process, although Mr. LeRoy had no direct
involvement in the siting process, having first become involved with the CEC
in July 1989. (/d. at 1; Dorsey et al. at 5-6 fol. Tr. 840.)

Mr. Dorsey is employed by Fluor Daniel. Inc.* as Director of Siting and
Consulting Services, a position he has held since 1974, In that capacity, he is
responsible on a worldwide basis for coordinating, directing, and performing
consulting services for industrial clients in all areas of project development,
including feasibility studies, site location analyses, and management consulting.
From approximately March 1987 through November 1989, he provided services
under contract to one or more of the original participants of the venture that
subsequently became LES as a site selection consultant and he directed and had
overall responsibility for the site selection process for the CEC. Mr. Dorsey has
earned a BA degree in economics and an MBA degree and he has more than
25 years of experience in site selection for industrial facilities and has been
involved in hundreds of siting projects while at Fluor Daniel. (Dorsey et al. at
1-2, 5 & Aatach. 1 fol. Tr. 840.)

Mr. Schaperkotter, who also is employed by Fluor Daniel, Inc., reported to
Mr. Dorsey at the beginning of the CEC site selection process. He holds a BS
degree in business administration and an MBA degree and he served as Manager
of Facility Siing and Consulting Services from 1984 through 1988, During this
time, he supervised dozens of site selection projects for industrial facilities and,
from the spring of 1987 until the end of 1988 when he was promoted and
transitioned out of s position, he had principal operational responsibility for
the siting of the CEC. He also was involved in the preparation of section 7 of
the ER in 1990. (Dorsey et al. at 2-3, 6 & Attach. 2 fol. Tr. 840.)

At the ume of the hearing, Mr. Engwall was employed by Fluor Daniel,
Inc., as an Operations Coordinator. He has eamned a BS degree in engineering
and @1 MBA degree. From approximately March 1989 to January 1990, he
worked in the Facility Siting and Consulting Services Group. In April 1989
he was assigned principal operational responsibility for the siting of the CEC

% Fluor Daniel, Inc.. is involved in the LES project as the parent corporation of Clathorne Fuels, Inc . the sole
general pactner of the Delaware hmited parinership. Claiborne Fuel. L P, which 15 o LES general partner. Fluor
Daniel. Inc., 15, 10 turn. a wholly owned subsidiary of Fluor Corporation. (Dorsey et ai at 1] fol Tr 840 ) See
LBP-96.25 44 NRC at 179
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and concluded his involvement with the CEC in November 1989, Before Mr.
Engwall began work on the CEC project, he received several weeks of training
in site selection. After completing the CEC site selection, he worked on several
other site selection projects and then moved nto other arcas at Fiuor Daniel.
(Dorsey et al. at 3, 6 & Attach. 3 fol. Tr. 840; Intervenor’s Exhibit [-RB-56, at
9-10.)

Mr. Swords 1s employed by Duke Engineering and Services, Inc., as an Engi-
neering Manager.* He holds a BS degree in engineering and has approximately
16 years of expenence in the nuclear industry, including 4 to 5 years of ex-
perience in site selection for nuclear facilities. In the last stages of the CEC
siting process, from June 1989 until November 1989, he provided technical site
selection services with regard to the physical evaluation of specific sites under
contract to LES. He also was involved in drafting section 7 of the ER in 1990
(Dorsey et al. at 4, 6 & Atach. 4 fol. Tr. 840.)

The prefiled direct testimony of the Applicant's witnesses was admitted
pursuant to a pretrial stipulation of the parties and without further objection
at the hearing, (Tr. 840.) Because the Applicant did not offer these witnesses as
experts and, in hght of the parties’ admissibility stipulation, the Board did not
rule at the hearing on the qualifications of these witnesses as experts. Obviously,
however, as the LES official responsible for compiling the information in the ER
on the site selection process and on the various impacts associated with the CEC,
Mr. LeRoy was qualified to testify concerning that information. Additionally,
we find that, as participants in the CEC site selection process, Mr. Dorsey, Mr.
Schaperkotter, and Mr. Swords are qualified to testify concerning that process
and also are qualified by knowledge and experience to testify as experts on site
selection for industrial facilities. Further, we find that, as a participant in the
process, Mr. Engwall is qualified to testify concerning that process but we do
not find him qualified as an expert on industnal facility site selection,’

In support of its contention 1.9, the Intervenor presented the testimony of Dr.
Robert D. Bullard, Ware Professor of Sociology at Ciark Atlanta University.
(Bullard at | fol. Tr. 853.) He holds an MA degree in sociology from Clark

“ Duke Engineering and Services. Inc . is a subsidiary of Duke Power Company (Swords Tr. 953) which. in wen
1s a LES general and himited partner  See LBP-96-25, 44 NRC at 380

7 Pursuant 0 a siipulanon of the parties the following Apphicant exhibits were admatted into evidence relating to
contention J 9 Apphcant’s Exhibit 16 LES letter to NRC dated March 30, 1992 (with attachment A containing
response to NRC request for additional information) (App. Exh 16). Applicant’s Exhibit 18, Letter dated December
K, 1994, from Robert L. Draper. Winston % Swawn, Washington D C. w0 Disne Curran, Harmon. Curran.
Gallagher & Spietberg. Takoma Park. Maryland (with enclosure of 1990 U S Census data for Homer. Lowsiana)
(App. Exh 18). Applicant’s Exhibit 19, Copres of Cluborne Enrichment Center “Community Newsletter” (App
Exh 190 Applicant’s Exhibu 20, Suate of Loustana Air and Water Permits for LES (App Exih 200 Applicant s
Exhibit 23, Market Search Corporanon. Lousiana Quality of Life Survey (July 1989) (App. Exh. 231 Applicant's
Exhubti 24, Market Seasch Corporanon. Lowsiana Quality of Life Survey (Sept 1990)iApp Exh 24), Applicant's
Exhibit 25 LES lenter 1o NRC dated Sepiember 29, 1994 (with enclosures contaming ER Reviston 17, SAR
Revision 20. and License Appheation Bevision 10) tApp. Exh 250 (Tr 981.82 ) Previously, the Appheant's ER.
Applicant's Exhibit 1(h), which s relevant 10 cootention 19, was admunted into evidence (Tr 31 )
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Atlanta University and a PhD in sociology from lowa State University. Dr
Bullard has worked, conducted research, lectured, and written prolificly in the
areas of urban land use, housing. community development, industnal facility
siting, and environmental quality for more than 15 years and his schotarship and
activities have made him one of the leading experts on environmental justice.
He currently serves on the United States Environmental Protection Agency
National Justice Advisory Council. Of the many works he has written, Dr.
Bullard's book Dumping in Divie:  Race, Class and Environmental Quality
(Westview Press 1990) has become a standard text in the environmental justice
field. He also authored Confronting Environmental Racism:  Voices from the
Grassroots (South End Press 1993) and Unequal Protection:  Environmental
Justice and Communities of Color (Sierra Club Books 1994). Most recently
he co-edited Residential Apartheid: The American Legacy (UCLA Center for
Afro-American Studies Publications 1994). (/d. at 1-2; Intervenor’'s Exhibit [-
RB-48.)

The Intervenor offered Dr. Bullard's prefiled direct testimony as his expert
opinion on contention J.9 and that of an expert in socioeconomic impact analysis.
(Tr. 843-44.) His direct testimony was admitted pursuant to a stipulation of the
parties and without further objection at the hearing. (Tr. 853.) We find that Dr.
Bullard 1s qualified by education, knowledge, and experience to testify as an
expert on the issues involved in contention J.9

¥ Pursuant 10 o stipulation of the parties the following Intervenor exhibits were adminted into evidence relanng
to contention 19 Ineervenor s Exhibat |-RB-48, Vita of Robert D Bullard (I-RB-4%), Intervenor's Exhibit |-
RB-49. Executive Order 12898, “Federal Actions to Address Environmental Justice in Minority Populations and
Low-lacome Populatons” (Feb 11 1994) and accompanying Memorandum for the Heads of All Departments
and Agencies (Feb 1. 1994) (1-RB-49). Intervenor's Extubit 1-RB-50. EPA Draft Environmental Jusuce Strategy
for Executive Order 12898 (Jan. 1995) (I-RB-50). Intervenor's Exhibit [-RB-51. NRC Draft Strategic Plan —
Enavironmental Justice (undated) (1-RB-S1). Intervenoc’'s Exhibit 1-RB-S2. Comment of Eula Mae Malone. Center
Springs commumrty, on scoping of EIS (FRB-52), Intervenor’'s Exhubit I-RB-51, Handwninten map of Center
Springs and Forest Grove communities prepared by Norton Tompkins (1992) (IFRB-53). Intervenor's Exhibit
FRB-S4. Letter dated June 25, 1991 from Charles J Haughney Chief, Fuel Cycle Safety Branch, NRC.
LES. Aiention W Howard Arnold (1-RB-54), Intervenor's Exhibst LRB-S5. Portions of deposition of William S
Schaperkotter (Dec 21, 1994) (ILRB-55). Intervenor s Exhibit 1.RB-56. Pornoas of deposition of Larry Engwall
Jan 26, 1995) (1.RB-56). Ioptervenor's Exiibit 1-RB-57. Porions of deposinon of B Wilham Dorsey (Dec
21, 1994) (-RB-57), Intervenor's Exhibit 1-RB-38. Map and Analysis. “Poor Households as Percent of Total
County Housebolds — 1989, Thirteen Southern States,” Southern Regional Council. Voung Rights Programs
(Aug 1998 (1.RB-58). Intervenor's Exhibit -RB-59. Map and Analyns. “Black Population as Petcent of Tetal
County Popaslaton — 1990 and Congressional Districts, Eleven Southern States” Southern Regional Council,
Votng Rights Programs (Sept 1993) (FRE-59); Intervenor s Exhibit [-RB-60, Leuer dated November 2, 1994,
from Roben L Draper. Winston & Strawn, Washington, D C . 1o Diane Curran, Haemon. Curran. Gallagher
& Spietbery. Takoma Park, Maryland (I-RB-60). Intervenor's Exhibit I-RB-61. "CEPP. Centnifuge Enrichment
Plant Project. Site Selection, ' Larry Engwall. Project Manager (May 17, 1989) (LRB-61); Intervenor's Exhibit
I-RB62 Letter dated July 30. 1990, from A M Segrest. Manager. Projects and Administration. Duke Engineerii.g
& Servives. [ne 10 RD Belprez. Fluor Daniel. Inc (with attachment) (I-RB-62). Intervenor's Exhibit -RB-63,
Fluoe Damels. “Sue Recommendation Report for the Ceninfuge Ennchment Plant Project” (Aug 1989 (1-RB-61),

Intervenor s Exhibit LRB.&4. Memo 10 File from Peter G LeRoy Oune 13 1990) (LRB-&4) (Tr 851
Additionally, the following Intervenor exhibits that were not subject (o the parties’ admussibility suputation were
admutted o evidenve without objection or. in the case of I-RB-68. after the Applicant withdrew its objection
( Continued)
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In support of its position on contention J.9, the Staff presented the testimony
of Merri L. Horn, Dr. Ibrahim H. Zeitoun, and Harry Chernoff. (Horn et
al. fol. Tr. 904,) Ms. Horn is an environmental engineer in the Enrichment
Branch, Division of Fuel Cycle Safety and Safeguards, Office of Nuclear
Material Safety and Safeguards. She holds a BS degree in physics and an
MS degree in environmental engineering and she is the Environmental Project
Manager for the CEC license application. (/d. at | & Attach. 1.) Dr. Zeitoun
is employed by Science Applications International Corporation (“SAIC") as a
Sentor Environmental Analyst and he has earned both an MS degree and a PhD
in fisheries biology. He is the SAIC project manager for the NRC contract to
prepare the EIS for the CEC and has over 20 years of expcrience in directing
and supporting multidisciplinary programs and projects in the areas of waste
management, energy. and the environment. (/d. at | & Attach. 2.) Mr. Chernoff
1s also employed by SAIC as a Senior Economist and he has over 15 years of
experience in energy economics, research and development program analysis,
energy cost modeling, policy and regulatory analysis, and socioeconomics, He
has earned a BS degree in economics and an MBA degree and he participated
in preparing the EIS for the CEC. (/d at 1 & Attach. 3.)

Pursuant to the pretrial stipulation of the parties and without further objection
at the hearing, the prefiled direct testimony of the Staff witnesses was admitted.
(Tr. 904.) We find that Ms. Horn, as the Staff's pnimary regulator with regard
to the environmental impact analysis in the FEIS, and Dr. Zeitoun and Mr.
Chernoff, as participants in the preparation of the FEIS for the CEC, are qualified
to testify on the matters raised in their prefiled testimony.”

L. DISCRIMINATION ELEMENT OF
ENVIRONMENTAL JUSTICE

Although the Intervenor's contention was filed hefore the President issued
Executive Order 12898, CANT's contention 1.9 is aimied at two concerns that
are components of the Executive Order as well. Contention 1.9 essentially asserts

Intervenor's Exhibit [-RB-65. LES Site Selection Files, "Numerical Listing (1581 of Potential Sites” (1-RB-65).
Intervenor's Exhibit [-RB.66, LES Site Selection Files, 4° x B Loutsiana topographical map hsting potential sies
(32091-A1-TM-100) (1982) (1-RB-66). Imervenor s Exhibit -RB-67 1990 US Bureau of the Census Data for
Claiborne Pansh, Louisiana (1-RB-67). Intervenor s Exhibit 1-RB-88, Population by Race Living Within One Mile
of LES Candidate Sites denved from US Bureau of the Census PL 94-171 data on CD-ROM and TIGER/Line
files (I-RB-68), Intervenor's Exhibi [-RB-69, Map. Clasborne Pansh, 1990 Enterpnse Zones (Oct 1994) (1-RB-
69) (Tr R4S RS3 883, 087 )

" Without objection, Staff Exhibit 3 Leter dated March 10, 1995, from Mana E Lopez-Onun. NRC Environmental
lustice Coordinator, to Kathy Aterno, Chair. Environmental Justice Subcommittee for Policy and Coordination
US Environmental Protecnon Agency (with enclosure of inal NRC Environmental Justice Strategy) (Staff Exh
3. was offered into evidence by the Staff and admutted (Tr 1006 ) Previously, the Staff's FEIS, Staff Exh 2
which 15 relevant 10 contention J 9. was adrunted i evidence (Tr 501 )
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that the Applicant’s ER and the Staff's FEIS have not adequately weighed the
negative economic and sociological impacts on the minority communities of
Forest Grove and Center Springs caused by closing Forest Grove Road that
now joins them and placing the facility in the midst of these communities —
a siting practice that follows a national pattern of locating hazardous facilities
in minority communities. Further, the contention asserts that there has been no
atlempt 10 avoid or mitigate the disparate impact of the facility on this minority
community. Thus, the Intervenor's contention has the same general focus as
the President’s environmental justice directive:  disproportionate impacts on a
minority pepulation and racial discrimination.

Indeed, all parties apparently agree that the CEC will affect residents of
a low-income minority populated community and that consideration of the
environmental justice implications of the project is warranted. Similarly, all
parties presented evidence on these factors with respect to contention J.9. In
this Part 11, therefore, we consider the discrimination aspect of environmental
Justice with respect to the Applicant’s site selection process, a process that both
contention 1.9 and the Intervenor’'s expert witness charge was racially biased.

A. The CEC Siting Process

The site selection process that ultimately led to the selection of the LeSage
property as the site for the CEC began in the first half of 1987 and, after several
stops and starts, concluded in the fall of 1989. (Dorsey et al. at 5-6, 12, 22, 25
fol. Tr. 840.) The process took place before the Applicant, Louisiana Energy
Services, L.P, was formed in 1990 and was conducted by employees of Fluor
Daniel, Inc., under contract to one or more of the original venturers in the project
that subsequently became partners in LES. (/d. at 10-11.) Representatives of the
original participants in the venture comprised the Steering Commiittee that, inter
alia, oversaw the selection process, participated in formulating the various site
selection critena, and acted upon the recommendations of Fluor Daniel. (/d. at
i3, 36 @Y.

The CEC siting process consisted of a number of phases and the Applicant’s
description of the siting process is set forth in the Applicant’'s ER. (App. Exh.
Ith), at 7.1-1 to -11.) The Staff’s recitation of the siting process in the FEIS
reproduces that set forth in the ER. (Staff Exh. 2, at 2-3 to -20.) A second
description of the siting process is contained in Intervenm's Exhibit I-RB-63,
Fluor Daniel’'s “Site Recommendation Report for the Centrifuge Enrichment
Project” (Aug. 1989). That August 24, 1989 report, prepared by Mr. Engwall

U kven though LES had not yet been formed a the ume the CEC site was selected. all parties nevertheless refer 1o
the siie selection process as though LES conducted 1t For ease of reference, we generally follow that convention
recogmizang that 1 1s techmcally inaccurate
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and submitted to the Steering Committee by Fluor Daniel, is the report that the
Steering Committee had before it in making the final site selection. Clearly,
as the Applicant’s witnesses testified, the Fluor Daniel report was the principal
document in the site selection process and a key document factored into the
description of the site selection process in section 7 of the Applicant’s ER.
(Dorsey et al. at 44, 48 fol. Tr. 840.) For current purposes, it suffices to note
that, although similar, the description of the site selection process contained in
the Applicant’s ER and the Fluor Daniel Report do not reflect identical phases
for the selection process or the same site selection criteria or even the same
number of criteria for the various phases of the selection process. We recognize
that some of these differences are significant; however, to minimize confusion,
we refer to the phases of the process used in the ER. which also appear in the
FEIS and were used in the testimony of the Applicant’s and the Intervenor's
withesses.

The CEC site selection process began with a coarse screening of the forty-
eight contiguous states to identify a region of the United States for the facility.
This Coarse Screening Phase applied various selection criteria involving the
service area of sponsoring electric utilities, transportation distances, and seismic
and severe storm factors. In October 1987, the siting consultants recommended
northern Louisiana to the Steening Committee as the regional location for the
facility and the Steering Committee adopted this recommendation. (Dorsey et
al. at 10, 21 fol. Tr. 840; App. Exh. I(h), at 7.1-2 to -5.)

Because of a hold on the project, it was noi unti) the spring of 1988 that the
site selection consultants conducted what the ER labels a two-phase intermediate
screening process to select the most suitable host community. (Dorsey et al.
at 15, 22 App. Exh. Ith), at 7.1-5)) In Intermediate Phase I, communities
across northern Louisiana within 45 miles of Interstate 40 were solicited with
the assistance of the Louisiana Department of Economic Development. The
candidate communities were asked to nominate potential sites based on a set of
criteria that, inter alia, indicated the proposed facility was a chemical plant. In
answer to the solicitation, 21 communities in 19 parishes with over 100 sites
responded and expressed an interest in hosting the project. (Dorsey et al. at 11,
15, 24, 28; App. Exh. I(h), at 7.1-5 to -6.)

According to the ER, during Intermediate Phase [, the site selection personnel
then visited each of the communities and, applying a second set of critena,
reduced to nine the number of candidate communities. (App. Exh. 1(h), at
7.1-6.) Actuaily. however, during the spring and summer of 1988, only Mr.
Schaperkotter visited nineteen of the twenty-one communities and met with or
spoke with representatives of the ather two communities. Specifically, he spoke
by telephone with the mayor of Farmerville and eliminated that community. He
also met in Shreveport with members of a regional economic development group
representing Claiborne Parish and the town of Homer and learned that they were
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busy pursuing another project at that time. Using reconnaissance-level data, Mr.
Schaperkotter eliminated twelve communities for failing 0 meet one or more

of the Intermediate Phase | criteria, leaving nine candidate host communities of

the original twenty-one communities. (Dorsey et al. at 25, 28-30 fol. Tr. 840.)
Although Mr. Schaperkotter did not visit Homer or any site in Claiborne Parish,
the ER indicates Homer was one oi the remaining nine candidate communities.
(App. Exh. 1(h). at 7.1-6 & Fig. 7.1-6b.)

The purpose of the second phase of intermediate screening was to select a
host community from the nine communities still under consideration. {(Dorsey
et al. at 25 fol. Tr. 840, App. Exh. 1(h). at 7.1-6.) When Mr. Schaperkotter
left the siting group at Fluor Daniel in late 1988, he had completed most of the
work for Intermediate Phase . The project was again dormant until the spring
of 1989 when Mr. Engwall was assigned principal operating responsibility for
what the ER describes as Intermediate Phase I1. (Dorsey et al. at 32-33 fol. Tr.
840.)

During this phase, Mr. Engwall scored the remaining nine candidate com-
munities against another set of criteria that had been refined and expanded from
those used in the first intermediate phase. (/d. at 22-23, 34-35.) In ranking the
candidate communities he employed the Kepner-Tregoe (“K-T") method of de-
cisional analysis. The K-T decisional analysis method is a widely used means
for comparing alternatives on the basis of multiple criteria using a ten-point
weighted scoring system in which criteria are divided into those that must be
met ("musts”) and those that are Jesirable (“wants”), with the wants weighted
according to relative importance.'' (/d. at 34; App. Exh. I1(h), at 7.1-6.) Further,
in applying each "want" criterion to an alternative, the top rated alternative for
that criterion always gets a ten and each of the other alternatives is compared
relative to the best one. (Engwall Tr. 947.)

When assigned to the project in April 1989, Mr. Engwall visited a number
of the communities previously visited by his predecessor to learn more about
Mr. Schaperkotter's evaluative process. His visits included several communities
that had been eliminated in Intermediate Phase I because they had expressed a
renewed interest or proposed additional sites. Mr. Engwall also visited each of
the nine remaining candidate communities, including Homer, which he visitea
for the first time on May 22, 1989. (Dorsey et al. at 26 fol. Tr. 840; Engwall Tr.
936.) In every community, Mr. Engwall viewed nominated sites and, according
to his report to the Steering Committee, half of the fifteen criteria he applied were
related to community characteristics and the other half were site specific. (I-RB-
63, at 20.) In any event, as long as there was at least one site in each community
meeting the established criteria the community remained in contention. (Dorsey

Win referning to K-T decisional analyses in the ER, the Applicant references Charles H Kepner £ denjamin B
Tregoe, The New Rational Manager. Princeton Research Press (198) (App. Exh i) at 7.1 L)
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et al. at 35 fol. Tr. 840.) Mr. Engwall assigned values for the nine communities,
in consultation with Mr. Schaperkotter and Mr. Dorsey. (/d. at 36.) Based on
Mr. Engwall’s scoring, Homer was the highest rated community, with Winnsboro
the runner up. (App. Exh. I(th), at 7.1-8.) The Steering Committee then selected
Homer as the host community. On June 9, 1989, the then Senator of Lowisiana,
Bennett Johnson, came to Homer and announced that it had been selected as
the CEC host community. (Bullard at 57 fol. Tr. 853.)

After selecung Homer as the host community, the ER states that a fine
screening process, in two phases, was employed o obtain the thice most
preferred sites from the six sites nominated by Homer community leaders. (App.
Exh. Ith), at 7.1-9.) In what the ER describes as Fine Screering Phase [, Mr.
Engwall scored each of the six sites using the K-T decisional analysis against
another set of criteria developed in conjunction with the Steering Committee.
(Dorsey et al. at 39 fol. Tr. 840; App. Exh. 1(h), at 7.1-9.) Although eleven
sites in Claiborne Parish were initially nominated by community leaders, five
sites were immediately dropped by Mr. Engwall for failing to meet the selection
criteria and only six sites were sertously considered and scored. (Engwall Tr.
944.) On the basis of the K-T analysis, the LeSage site was top rated and
recommended for selection, pending confirmatory onsite studies. The second
and fourth rated sites, the Emerson and Prison sites, respectively, also were
carried to the next phase as alternatives to the LeSage property. The third most
preferred site, the Baptist Children's Home site, was dropped for failing to meet
the mandatory low flood nisk criterion. (App. Exh. 1th), at 7.1-10.)

During Fine Screening Phase 11 the three remaining sites were examined in
more detail to select a final site. At this juncture, Mr. Swords, an engineer,
joined the siting process. (Dorsey et al. at 39, 41 fol. Tr. 840.) A number
of technical criteria relating to, nter alia, the cost of site work and grading,
preliminary geotechnical evaluation, and the cost of providing electric power
to the site were added to the criteria used in the first phase of fine screening,
Again using K-T decisional analysis, Mr. Engwall apparenily scored the three
sites, with the LeSage property receiving the highest rating, followed by the
Emerson site, and then the Prison site. (/d. at 39; App. Exh. I(h), at 7.1-10 &
Fig. 7.1-9.) The Applicant's R notes that “[a]ll three properties are adequale
sites for locating the CEC and relatively indistinguishable in their environmental
characteristics.” (App. Exh. I(h), at 7.1-11.) Because it was the highest rated
site, however, the site selection consultants, in August 1989, recommended the
LeSage property to the Steering Committee. (Dorsey et al. at 39; [-RB-63, at
ES-1.) On November 3, 1989, the selection of the LeSage property was publicly
announced. (App. Exh. 1(h). at 9.5-9.)
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B.  The Parties’ Positions

All parties presented evidence on the question whether race was a consid-
eration in the selection of the site for the CEC. In sum, the Applicant and the
Intervenor took diametrically opposed positions, while the Staff took the posi-
tion it found nothing in the Applicant’s ER to indicate that racial considerations
were a factor in the site selection.

1. The Applicant

All of the Applicant’'s withesses on contention J.9 testified in their prefiled
direct testimony that the CEC site selection process was not racially biased or
based on racial considerations. Although not directly involved in the siting
process but with primary responsibility in the year after the LeSage site had
been selected for preparing section 7 of the Applicant’s ER, the LES Licensing
Manager, Mr. LeRoy, stated that he was unaware of any instance in which, or
evidence that, the race or color of any individual or group of individuals was a
factor in any decision regarding the siting of the CEC. Similarly, he stated he
had no knowledge that the siting of the CEC involved any intent to discriminate
against the communities of Forest Grove and Center Springs on the basis of race
or socioeconomic status, (LeRoy at 33-34 fol. Tr 840.) Further, he testified
that, in his judgment, the site selection process was not biased in any regard.
(Tr. 951.)

In like vein, the Fluor Daniel consultants that oversaw and conducted the site
selection process, Messrs. Dorsey, Schaperkotter. and Engwall, and Mr. Swords,
the Duke Engineering and Services, Inc., engineer who was involved in the
technical analysis for Fine Screening Phase 11, together stated that the racial mix
or racial makeup of the local population was not considered as a site selection
criterion. (Dorsey et al. at 24 fol. Tr. 840.) Together these witnesses also stated
that they were unaware of any instance in which. or evidence that, the race or
color of any individual or any group was a factor in any decision concerning
the siting of the facility. Further these witnesses together stated that the siting
of the CEC did not involve any intent to discriminate against the communities
of Forest Grove or Center Springs on the basis of race or socioeconomic status.
(/d. at 48-49.) Finally, each of these witnesses testified that, in his judgment,
the site selection process was not biased in any regard. (Tr. 951.)

2. The Intervenor

Intervenor witness Dr, Bullard in his prefiled direct testimony stated that, in
his opinion, the process for selecting the CEC site was, among other things,
biased and that racial considerations were a factor in the site selaction process.
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(Buliard at 39, 43 fol. Tr. 853.) Dr. Bullard based his conclusion that the CEC
siting process was racially discniminatory on four major points. According to Dr.
Bullard, the first factor and the most significant indication that institutionalized
racism played a part in the site selection, was the fact that, at each progressively
narrower stage of the site selection process, the level of poverty and African
Americans in the local population rose dramatically, until it culminated in the
selection of a site with a local population that is extremely poor and 97% African
American. (Id. at 43.) Specifically, Dr. Bullard stated:

This progressive trend, involving the narrowing of the site selection process to areas
of increasingly high poventy and African Amenican representation. 1s also evident from an
evaluation of the actual sites that were considered in the Intenmediate and Fine Screening
stages of the site selection process At my request, the Amencan Civil Liberties Union of
Virginia performed an analysis. using census track data, of the percentage of black populaticu
within a one mile radius of 78 of the 79 sites that LES claims it seriously considered as
candidate sites '*' The ACLU's analysis shows that the aggregate average percentage of black
population for a one mile radius around all ~* the 78 sites examined (in 16 panshes)'™ is
28.35% When LES completed its initial site cuts, and reduced the list to 37 sites within
nine communities (parishes). including Homer, the aggregate percentage of black population
rose to 36 78%. When LES then further limited its focus to six sites in Claiborne Parish, the
aggregate average percent black population rose again, to 64 74%. The final site selected,
the “LeSage” site. has a 97 1% black population within a one-mile radius

2 Bocause LES sue selecinon docrmentation is 56 contradictory. it is difficult 1o deternune how many
sites were actually coasidered at any particular point in tme by LES However, counsel for LES stated in
discovery that % undated document entitled “Numencal lisung (1-58) of potential sites” [1-RB-65]. and a
“Huge topo map — 1982 Bastrop/Lowsiana — Mississippi (32091-[AJ1-TM-100)" [1-RB-66] provide the
most comprehensive listing of sites that were considered. See letter from Robert L. Draper 1o Diane Curran
(November 2, 1994} dentifying |these exhibits] as providing the most comprehensive listing of sites that
received senous consideration in the site selection process. [1-RB.60] Based on these documents. the
ACLL was able 10 dentity, by descripuon andfor map location, 79 candidate sites Because ooe of these
sites, the Armustead Cagean site. way identified on the list of 38 but was not clearly identified on the
map. it was not considered i the analysis

12he twenty sites that were not identified on the list of 58 sies were placed 1n the appropriate parish by
map location for computation purposes. rather than attempting 10 associate each unidentified site with a
particular comimumity. An exception (o this was made for Homer where six sites that were not included
in the list of 58 sites were all wdennfied in the draft and hnal EIS as being considered connecied with the
town of Homer

(ld. at 46-47.) The tabulation of the ACLU analysis was received in evidence
as Intervenor's Exhibit I-RB-68.

The second pont showing discrimination according to Dr. Bullard, is LES'
application in Fine Screening Phase I of the “low adjacent population within
a 2-mile radius” criterion in a biased and discriminatory manner in connection
with the LeSage and Emerson sites to protect the white. middle class lifestyle
on Lake Claiborne next to the Emerson site. (Bullard at 44, 51-52 fol. Tr.
853.) Relying on Mr. Engwall’s deposition testimony (I-RB-56, at 105-06), Dr.
Bullard tesufied that, as the principal person responsible for site selection process
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at this stage involving winnowing the six Homer sites to three, Mr. Engwall
initially evaluated and scored the low population criterion for the LeSage site
based upon an “eyeball assessment.” As Mr. Engwall described this process. he
drove along the road through Forest Grove and 2very now and then he drove up
a dirt road where he saw “a small cluster of houses” and “boarded up houses.”
From this survey. Mr. Engwall concluded that in this area there were “maybe ten
people living there at most.” (I-RB-56, at 105-06; Bullard at 52 fol. Tr. 853.)
Dr. Bullard further testitied that it did not appear Mr. Engwall drove through
Center Springs at all. As a result of this survey, Mr. Engwall gave the LeSage
site a “low population” score of 9 out of a maximum of 10 and, when multiphed
by the “want” weight of 8, it yieided a weighted score of 72. (Bullard at 52 fol.
Tr. 853.)

Dr. Bullard declared that, in fact, there are 150 people living in Forest Grove
and 100 in Center Springs. According to Dr. Bullard, had Mr. Engwall taken
the most basic measures to assess population levels, such as consulting aerial
photographs or county land records or talking to inhabitants of Forest Grove, he
would not have rendered this African American population essentially invisible
or taken the condition of the housing as empirical evidence of the number of
people living there. (/d. at 52.)

Next, Dr. Bullard asserted, Mr. Engwall compounded the problem by using
invalid and biased considerations in comparing the population level of the
LeSage site to that of the Emerson site. The Emerson site, which was the
overall second highest rated site in Fine Screening Phase [, was given a “low
population” score of 7, yielding a significantly lower weighted score of $6.
Again relying on Mr. Engwall’s deposition testimony (I-RB-56, at 102, 105,
108-10), Dr. Bullard asserted that the Emerson site score also was based on Mr.
Engwall's observations from driving around the site, which led him to conclude
that between 50 and 100 people actually lived there. Yet when asked what he
saw that caused him 1o score the site a seven, Mr. Engwall answered “[p]robably
the proximity to the lake.” Mr. Engwall went on to explain that “[w]e just feit
opinton-wise people would probably not want this plant to be close to their
pride and joy of their lake where they go fishing.” (I-RB-36, at 109, Bullard
at 53 fol. Tr. 853.) The significance of the lake, Dr. Bullard asserted, also was
emphasized a few pages earlier in his deposition when Mr. Engwall testified
that the Emerson site was rated neutral to slightly negative because

[1]t was nght on the edge of this lake. This lake is o very nice lake  This lake is the pnde
and joy of this part of Lowsiana, nice boaning. nice homes along the lake It was felt that
an industrial facihity real close to that lake would not be in keeping with the existing usage,
which was nice homes, vacation and fishing, hunting (I-RB-56, at 102)
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Based on Mr. Engwall's deposition testimony, Dr. Bullard concluded it
was clear that quality of hife considerations improperly affected Mr. Engwall's
scoring of the low population criterion for the Emerson site given that, at this
stage of the evaluation process, there were no site specific criterion related to
quaiity of life. He further maintained that Mr. Engwall's biased judgment on
the quality of life concern regarding the desirability of avoiding tie lakeside
site where white, middle class people hved was directly related to the relative
scoring of the low population criterion. Dr. Buliard asserted that the total effect
of Mr. Engwall’s actions was to discriminate against the Forest Grove and Center
Springs communities because their residents’ lifestyle and socioeconomic status
were on a much lower plane. (Bullard at 54-55 fol. Tr. 853.)

The third factor Dr. Bullard testified about was racial discrimination inherent
n the Fine Screening Phase I criterion of not siting the facility within at least
5 miles of institutions such as schools, hospitals, and nursing homes. (/d. at
13, 43-44.) He asserted that by its own terms, this criterion is inherently biased
toward the selection of sites in minonity and poor areas because these areas
generally lack institutions such as schools, hospitals, and nursing homes that are
the focus of this criterion. Dr. Bullard stated that even though Forest Grove and
Center Springs are 5 miles from the nearest town, there are no schools, hospitals,
or medical facilities of any kind or, for that matter, any other service institution
in either community. He stated that, while it is not necessarily inappropriate to
attempt to site a hazardous facility in an area that is far from these institutions,
this criterion cannot be apphed equitably unless the process is enlightened by
consideration of the demographics of the affected population. Otherwise, he
stated, disadvantaged populations will invariably be favored as hosts for more
hazardous facilities as is evidenced by the fact that minority communities already
host a disproportionate share of prisons, half-way houses, and mental institutions.
(ld. at 13)

The fourth and final point, according to Dr. Bullard, was the use of various
community support criteria in the selection process that had the effect of
discriminating against the people of Forest Grove and Center Springs. He
testified that during the siting process LES relied upon the opinions of Homer,
a community 5 miles from the actual host community. This was inappropriate,
he concluded because Homer stood to minimize the risks and maximize the
benefit to itself by placing the facility a good distance from its own residents.
In contrast, the actual host communities of Forest Grove and Center Springs
were never informed of the siting decision until it was too late for the residents
to affect the selection process. (/d. at 13-14.)

This was particularly signiticant, Dr. Bullard testified, because the principal
criteria for site selection were support from the community and opinion leaders in
the community. Indeed, LES considered it of primary importance that the facility



should be located in a locale where it would be considered a community asset. '
Dr. Bullard testified, however, that, despite the importance of such community
support, LES did not even recognize the existence of Forest Grove and Center
Springs as communities, let alone consult their leaders. Instead, LES defined
the “community” as Homer, a town 5 miles away whose government contains
no representation from Forest Grove or Center Springs. Further, he declared
that the concept of community leadership, which was key to the assessment of
community support in the selection process was biased toward consultation with
individuals who, rather than having an interest or stake in the welfare of Forest
Grove or Center Springs, instead stood to benefit from imposing the risks of the
facility on these neighboring communities while the community of Homer reaped
the benefits. According to Dr. Bullard, the groups of community leaders with
whom LES met and with whom it consulted to form its opinien of “community
support,” “acuve and cohesive community leadership™ and “community leader
preferences,” were dominated by the Claiborne Parish Industrial Development
Foundation — on which Forest Grove and Center Springs have no representatives
— and elected officials from the towns of Homer and Haynesville, rather than
Forest Grove and Center Springs. Thus, Dr. Builard concluded that a facially
neutral site selection process was perverted to give certain communities the
discretion to decide who should accept the adverse impacts of the proposed
facility. (/d. at 47-51.)

3. The NRC Staff

In chapter 2, section 2.3.1, of the FEIS at the end of its description of the LES
site selection process, the Staff concludes that “the LES approach for selecting
the site was reasonable.” (Staff Exh. 2, at 2-19.) Thereafter, in chapter 4
section 4.2.1.7.4, titled “Environmental Justice,” the Staff states, inter alia, that
it considered environmental justice from the perspective of whether there is
evidence LES selected the CEC site based on racial considerations. [t states
that, although many comments on the draft environmental impact statement
alleged that LES deliberately chose the site because 1t 1s in an African American
community, none cited any specific evidence to support the charge. In the FEIS,
the Staff asserts that based on its review of the pubiic comments and the LES
description of the site selection process, it concluded that “[tlhe LES process

2 As evidence of the imponance of this factor, Dr Bullard noted that in lntermediate Phase I when the ficld had
been narrowed to nive communmities, “local support” was a critenon that had the mghest possible sconng weight
of 10 Simularty, he observed that, in both Intermediate Phases | and Il “active. cohesive community leadership’
was evaluated and in Phase 1] (where K-T analysis was used for the first ime) that enterion was given & “want’
weight of 10 Finally. be indicated that although a1 the Fine Screening stage when LES was choosing among
the six Homer sites community support was no longer considered because it was deemed aiready 10 have been
established in the selection of Homer, in choosing among the ux sites. LES nonetheless gave a “want” weight of
10 to “community leader preferences * (Bullard at 47-48 tol Tr 853)
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appears to be based solely on business and technical considerations” and it found
“no specific evidence that racial considerations were a factor” in the process.
(ld. a1 4-34.)

In the.r prefiled direct testimony, the Staff’s witnesses, Ms. Horn and Dr.
Zeitoun, reiterated the findings in the FEIS and stated that the LES site selection
ciiteria “appeared to be objectively applied in each phase of the selection
process, and none of the criteria appear to be based on racial considerations.”
(Horn et al. at 12 fol. Tr. 904.) The Staff witnesses further testified, however, that
“{tJhe Staff did not conduct a detailed evaluation of the site selection process.
The Staff did not evaluate cach individual criterion and make a determination
if that particular criterion was appropriate. The Staff only considered the
information provided in the Environmental Report.” (/d.) Finally, Ms. Horn
and Dr. Zeitoun reiterated that “[bjased on the information in the Environmental
Report, the Statf did not see any evidence that racial considerations were a factor
in the site selection process.” (/d.)"

C. Licensing Boacd Determination

The nondiscrimination component of Executive Order 12898 requires that the
NRC conduct its licensing activities in a manner that “ensures” those activ ities
do not have the effect of subjecting any persons or populations to discrimin it on
because of their race or color. 3 CFR. at 861. In the FEIS and in its
prefiled direct testimony, the Staff stated that it sought to determine whether e
played a role in the CEC site selection process by reviewing the information n
the Applicant’s ER. In taking this action, the Staff necessarily recognized the
agency's obligation under the nondiscrimination component of the President’s
environmental justice directive to make sure the site selection process conducted
by the original venturers in what subsequently became the LES project was free
from racial discrimination.

In the circumstances presented in tmis licensing action, however, by limiting
its consideration to a facial review of the information in the Applicant’s ER, the
Staff has fatled to comply with the President’s directive. As we discuss more
fully below, a thorough and in-depth investigation of the Applicant's siting pro-
cess by the Staff is essential to ensure compliance with the President's nondis-
crimination directive if that directive is to have any real meaning. Moreover,
such a thorough Statf investigation is needed not only to comply with Executive

P in s proposed findings dealing with the site selection process, the Staff suggests that we approach the issue
by “looking at the question of whether the selection process was overtly racist © NRC Swft's Proposed Findings
of Fact and Conclusions of Law in the form of a Parval Initial Decision Regaeding Contentions B, J. K, and Q
(May 26, 1995) w §7



Order 12898, but to avoid the constitutional ramifications of the agency becom-
ing a partic'pant in any discoiminatory conduct through its grant of a license.

Racial discrimination in the facility site selection process cannot be uncovered
with only a cursory review of the description of that process appearing in
an apphicant’s environmental report.  If it were so easily detected, racial
discrimination would not be such a persistent and enduring problem in American
society. Pacial discrimination is rarely, if ever, admitted. Instead, it i1s often
rationalized under some other seemingly racially neutral guise, making it difficult
to ferret out. Moreover, direct evidence of racial discrimination is seldom found.
Therefore, under the circumstances presented by this licensing action, if the
President’s nondiscrimination directive is to have any meaning a much more
thorough investigation must be conductad by the Staff to determine whether
racial discrimination played a role in the CEC site selection process.

Betore turning to a discussion of the evidence in this proceeding, we wish
to emphasize that our determination that the Staff's limited review of the
description of the siting process set out in the ER was inadequate and that the
Staff now must undertake a thorough ‘nvestigation, is not intended as a criticism
of the Staff. The obligations imposed upon the Staff by the Commission’s
commitment to the President to implement the provisions of the Executive Order
are new (o the agency. Because this agency's primary responsibilities historically
have dealt with technical concerns, investigatiag whether racial discrimination
played a part in a facility siting decision is far afield from the Staff's past
activities. Indeed, because racial discrimination questions have not previously
been involved in agency licensing activities, this is an area in which the Staff
has little experience or expertise. Nevertheless, if the President's directive is to
have any meaning in this particular licensing action, the Staff must conduct an
objective, thorough, and professional investigation that looks beneath the surface
of the description of the site selection process in the ER. ia other words, the
Staff must lift some rocks and look under them.

Substantial evidence presented by the Intervenor in this proceeding demon-
strales why it 15 imperative that the Staff conduct such a thorough investigation.
As we have noted, direct evidence of racial discrimination is rare. Nonetheless,
the Intervenor's evidence, the most significant portions of which are largely un-
rebutted or ineffectively rebutted, 1s more than sufficient 1o raise a reasonable
inference that racial considerations played some part in the site selection pro-
cess such that additional inquiry 1s warranted. In so stating, we do not make
specific findings on the current record that racial discrimination did or did not
influence the site selection process. When stnipped of its abundant irrelevant
chaff, the record 1s simply inadequate, objectively viewed, to reach any con-
clusion with the requisite degree of confidence. A finding that the selection
process was tainted by racial bias is far too serious a determination, with poten-
tally longlasting consequences, to render without the benefit of a thorough and
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professional Staff investigation aided by whatever outside experts as may be
necessary. Additionally, the Applicant, because of the allocation of the burden
of proof in the adjudicatory process and the nature of this particular subject
matter, 15, to some extent, in the position of proving a negative. Thus, in this
instance any finding that racial considerations either did or did not play a part
in the site selection process should be made only after the Staff has undertaken
a complete and systematic examination of the entire process.

Looking to the record of this proceeding, the Intervenor's statistical evidence
presented by Dr. Bullard and set out in Intervenor’s Exhibit [-RB-68, shows that
as the site selection process progressed and the focus of the search narrowed,
the level of minority representation in the population rose dramatically. See
supra p. 386. The Intervenor's analysis did not include one of the seventy-nine
seriously considered proposed CEC sites because it was not clearly identified
on the large map on which the siting consultants had marked the proposed sites.
(Bullard at 46 n.121 fol. Tr. 853; see I-RB-66.) Of the remaining seventy-eight
proposed sites, however, the Intervenor’s analysis reveals that the aggregate
average percentage of black population within a l-mile radius of each of the
sites across sixteen parishes is 28.35%. After the nitial site cuts reduced the list
to thirty-seven sites in nine panshes, including the sites in Claiborne Parish, the
aggregate percentage of black population rose to 36.78%. Then, when the search
narrowed 1o the six sites in Claiborne Parish, the aggregate average percent of
black population increase.’ to 64.74%. Ulumately, the process culminated in
a chosen site with a black population of 97 1% within a I-mile radius of the
LeSage site, which is the site with the highest percent black population of all
seventy-eight examined sites, (Bullard at 46-47 fol. Tr. 853, [-RB-68, at 2-4.)
This statistical evidence very strongly suggests that racial considerations played
a part in the site selection process. It does not, of course, rule out all possibility
that race played no part in the selection process. Nonetheless, the Intervenor’s
statistical evidence clearly indicates that the probability of this being the case
1s unlikely. Certainly, the possibility that racial considerations played a part in
the site selection cannot be passed off as mere coincidence.

For its part the Applicant did not attempt 1o rebut the Intervenor's statistical
analysis with any staustical evidence of its own or present any witness challeng-
ing the statistical vahdity of the Intervenor’s evidence ' Rather, Mr. LeRoy,

W Although at the hearing the Applicant did not challenge the Imervenor s staiistical evidence with any statistical
evidence or witnesses of its own, the Applicant. in its proposed findings (App PF a 319 n 199), argues that
it has no way of knowing whether the Intervenor's statistical data are correct and whether the sive locations on

which they are based were properly identified
After having its imtial objection sustmned. Applicant withdrew its obyection to Intervenor s Exhibit 1-RB-68
CTr WK3) 5o that exhibit was admutied into evidence Thus, 1t 15 100 late now for procedural arguments challenging
that evidence. Further, as the Intervenor s exhibats show . the map used by the Intervenor to locate each of the
proposed sites (I-RB-66) was turned over by the Applicant to the Intervenar during discovery from the Apphicant s
i Continued)
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the LES Licensing Manager. although not directly involved in the :tual siting
process, stated that the siting process was not biased in any way and that he
was ot aware of any instance in which, or evidence that. the race or color
of any individual or group was a factor in any siting decision. (LeRoy at 33
fol. Tr. 84y, Tr. 951.) He also testified that it was only coincidence that the
selection process ended with a site that has a black populacion of 97.1% within
a mile radius of it. (Tr. 965.) The three Fluor Daniel siting consultants, Messrs.
Dorsey, Schaperkoiter, and Engwa.. e similar testimony, as did Mr. Swords,
the Duke Engineering and Services, li.., engineer involved in ihe last phase of
the selection process. (Dorsey et al. at 48-49 fol. Tr. 840, Tr. 951.)

As we have already observed, we would not expect instances of racial
discrimination to be admitted. Instances of racial bias are often rationalized in
ways that avoid the question, so that a person can state, with conviction, that he
or she did not discriminate even when objective evidence suggests otherwise. In
sO stating, it s not our intent to impugn the integrity of the Applicant’s witnesses.
Rather, our point is simply that this and similar testimony of the Applicant's
witnesses does not adequately rebut the Intervenor’s statistical 2vidence.'

In response to an inquiry from the Licensing Board on the statistical prob-
ability of coincidentally selecting a site that is 97.1% black within a one-mile
radius from among the seventy-eight proposed CEC sites, Mr. Dorsey did testify
that because of the selection criteria of a large site size and a low population
area “the odds are very high that that is going ‘o happen no matter where you
go. It may not be 97-" (Tr. 966.) Mr. Dorsey then added that, if you are in
Loutsiana or Mississippi or some other states in this part of the country, “[ijt
15 simply the make-up of the rural areas within that region” (Tr. 967) In
this regard, Mr. LeRoy added that “[tjhe rural population of Claiborne Parish, |
believe, i1s about 60 percent African American.” (Tr. 968.)" Yet, at least with
respect to Claiborne Parish (on which the record contains considerable data),

own site selection files (I-RB-60 ) The 79 proposed CEC sites marked on the map were placed there by the
Fluor Damiel siting consultants during the selection process, not by the Intervenor, so the Applicant’s complaint
that it does not know how Dr Bullard located the sites is well wide of the mark. Moreover. Dr Bullard's prefiled
direct testimony comaning the methodology and resulis of the statistical analysis as served on the Applicant by
overngght mail oo February 24, 1995, 5o it had that informanon for well over 2 weeks before Dr Bullard tesnfied
on Match 16, 1995 Accordingly. the Applicant’s post-hearing obiections are without merit

% The Applicant also argues that o accept as evidence of racial discnimenation the Intervenor's testimony that at
each progressive stage of the selection process the level of minonty population rose dramatically, “would be to
suggest that any attempt 1o butld a facility in the vicinity of Forest Grove and Center Springs or similar communities
15 inherently racially discriminatory”™ (App. PF at 322) and “as o matter of law would deprive communities such
as Forest Grove and Center Springs of the upportunity even to be considered as the site for a project ™ (App. PF
at 323 ) We do not agree. Any conclusion that the site selechion process was raciaily biased necessanly would be
an ultimate deter nmanon of fact based on the specific site selection process applied in this proceeding I such a
finding were made. it would not be a determination “as a matter of law” and it most certanly would not deprive
depressed munority communities ol the apportunity for future improvement

“‘hnnmn'ly, n the p of his dep dmutted into evidence, Mr. Engwall tesufied that 90% 10 95%
of the entire populaton of Clatborne Pansh lived in Homer and Haynesville, the two urban centers in the parish
(LRF 56, ar 104, 107)
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the record before us does not support the Applicant’s assertion that the odds are
very high that, beccuse of the higr percentage of blacks in the rural population,
the tlack population around any rural site inevitably would be markedly higher
than the racial makeup of the parish at large or the racial makeup of the rural
population.'’

In adaition to this staustical evidence, the Intervenor presented additional
evidence indicating that racial considerations played a role in the CEC site
selection process. Based on Mr. Engwall’s deposition testimony, Dr. Bullard
also test*fied that, with respect to the LeSage and Emerson sites, Mr. Engwall
apphied the low population criterion during the Fine Screening Phase of the site
selection process in a biased and discriminatory manner 1o protect the white,
middie class lifestyles on Lake Claiborne next to the Emerson site. See supra pp.
386-88. (Bullard at 51-55 fol. Tr. 840.) A thorough and careful reading of all
the parts of Mr. Engwall’s deposition admitted in evidence clearly supports Dr.
Bullard's assertion that racial and economic-based quality of life considerations
influenced Mr. Engwall’s scoring of the Emerscn site. (I-RB-36 ut 108-09, 102.)
Overall, Dr. Bullard's tesumony fairly recites and reasonably characterizes Mr.
Engwall's deposition testimony on this point. At a minimum, that deposition
tesimony raises a strong inference that race and economic status played a role
in the scoring of the two sites.

Moreover, Dr. Bullard's testimony on this matter was not persuasively and
effectively rebutted. Mr. Schaperkotter testified that LES did not apply the low
population criterion in a biased matter. (Tr. 929.) But Mr. Schaperkotter had
left the project prior to that time. Instead, at the Fine Screening Phase of the site
selection process, it was Mr. Engwall w0 had primary operational responsibility
for the project and it was Mr. Engwall who visited and scored the LeSage and
Emerson sites.

T The record shows that the population of Louisians 15 30 8% Afncan Amenican. (Bullard at 45 fol Tr 840,
-RB-59 ) Drawing on census data, e FEIS sttes that the population of Claiborne Parish is 17 408 and that
S3.43% of the population 15 white and 46 09% black  (Staff Exh 2. at 34102 to - 103 ) Thus. there are shightly more
than 8000 African Americans in Claiborne Parish - Although no party introduced census figures on the urban-rural
breakdown of the popular’on of Clashorne Pansh or the racial makeup of that breakdown, that information can be
reascoably denved from other record evidence There are only two yrban areas in Claiborne Parish. Homer and
Haynesville, aithough there are numerous rural enciaves The census data in Apphicant's Exhibit 18 on Homer,
the lurgest town in the parish. shows a black populanion of 2346 or 56 3% of the total populanon of 4152, (App
Exh 18, at 16) The radial sector map and corresponding population table in the Applicant’s ER (App Exh 1(h),
at Fig 2.2:6 & Taple 22-9) indicates thit the populanon of Haynesville is asproximately 3000 Hence, the total
wban population of Claibome Pansh is approximately 7000 and the rural population 1s approximately 10,400
Therefore, approximately 60% of the total population of Claiborne Parish lives in rural areas Even assuming the
entire black population of the pansh outside of Homer 1esides in rural areas and that no blacks hve i Haynesville,
the second urban center in the parish, the maximum percentage of blacks in the rural populaton would be less
than 85%  Making the reasonable assumpuon that one-third of the populstion of Haynesville is black. then the
rural blck population of the pansh is approximately 45% and thus essenually the same as the racial makeup
of the pansh population In light of these population figures denved from the evidennary record for Claiborne
Pansh, it is not at all apparent that the rural black population of the pansh creates a situation where the “odds are
very high that any rural site in the pansh would have a surrounding black population that s much higher than
the racial makeup of the pansh af large or the macini makeup of the rural black populaton
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Even more troubling, however, is Mr. Engwall's attempted revision at the
hearing of his deposition testimony regarding how he assessed the population
of the LeSage and Emerson sites that was neither credible nor convincing. At
his deposition, Mr. Engwall no less than seven times testified under oath that he
performed his evaluation of the population of the LeSage and Emerson sites by
driving through the area and performing a visual or “eyeball” assessment. (1-
RB-56 at 106; id at 102-08.) Indeed, he even asked his questioner, Intervenor's
counsel, “"How else are you going to do it?" and indicated that, in his site
selection training prior to his work on the CEC project, he learned to evaluate
population by driving around and looking. (1-RB-56 at 106.) In his rebuttal
tesumony at the hearing, however, Mr. Engwall testified that although he had
said that at his deposition, he later was looking through the siting files and saw a
map that he recalled using to gather information on the proximity of houses near
the Emerson and LeSage sites. He also declared that he remembered taking an
airplane flight around three or four sites to get an idea of the population levels.
He then stated it was this later information that ke used in scoring the sites for
the Kepner-Tregoe analyses (Tr. 931-32.)

The marked difference in Mr. Engwall's testimony on this matter from the
time of his deposition to the time of trial causes us seriously to doubt the
credibility of this revised explanation. Further, his demeanor at the hearing
in responding to his counsel’s question and the substance of his response,
in particular the generality of that response, convince us that Mr. Engwall's
earlier deposition testimony is a more accurate accounting of the process he
used to gauge and score the population of the LeSage and Emerson sites.'*
In the same vein, Mr. Engwall's attempt in his rebuttal testimony (Tr. 933)
to distance himself from his earlier deposition tesimony regarding the low
population scoring for the Emerson site and his view that the proposed CEC
facility was not compatible with the land uses around Lake Claiborne was neither
credible nor persuasive.'” Accordingly, we find that this specific example of the
application of a site s¢lection criterion raises a reasonable inference, which was

"™ For example. Mr Eogw |l did not otherwise identify the “map” from the siting files that be “used 1o gather
imformation oo the proxini  of houses near each one of the sies” (Tr 932) nor was it introduced into evidence
"ia s propose.] findings, ¢ Apphicant suggests that Dr Bullard provided no basis for his conclusion that the
lakeside community around | ke Clmborne 1s white. middle class (App PF a1 310 n 189 ) Dr. Bullard's areas
of experuse. however, includh land use and muinonty housing (LRB-48) and he testified that “it 15 very simple
to tell who lives where Given he demographics of the parish. given the nature of Forest Grove and reswdential
segregaton in this pansh. it 15 L oty simple to look at the numbers and the charts and tell who lives where © (Tr
K74) The Applicant presented no vidence of any kind that the residential community around Lake Clabome was
not o white. middle class area and hat Dr Bullard was incomrect i his descripiion Indeed. in hght of the Bureau
of the Census stanstics in Intervenc ‘s Exhibit LRB-67 on the household mcomes of white and black households
i Clasborne Pansh (1-RB-67 at 10, 1t i¢ reasonably inferred that the “very mce lake” with “nice homes aloog
the take” that the Applicant's witness. Me. Engwall. described (1-RB-56 at 102) are not the homes of Claiborne
Parish African Amenicans
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not effectively rebutted by the Applicant, that racial bias played a part in the
selection process.®

To summarize, the Intervenor's statistical evidence and its evidence concern-
ing the application of the low population criterion stand as significant probative
evidence 1n the current record that racial considerations played a part in the site
selection process. This evidence demonstrates that a thorough Staff investiga-
ton of the site selection process is needed in order to comply with the Presi-
dent’s nondiscrimination directive in Executive Order 12898, The Intervenor did
provide other evidence concerning the inherent racial bias in the fine screening
criterion of siting the facility 5 miles from institutions such as schools, hospitals,
and nursing homes and evidence on the manner in which vanous community
opinion and support criteria in the selection process discriminated against the
minority communities of Forest Grove and Center Springs. This evidence 1s, at
most, only indirectly indicative that racial considerations played a part in the
site selection process. Nevertheless, when coupled with the Intervenor's statis-
tical evidence and its evidence concerning the application of the low population

i bus rebuttal testimony. Mr LeRoy wstified that prior to the hearing he had a house count performed that
contirmed Mr Engwall's sconng for the Emerson and LeSage sites. He stated that this drive-by survey showed
approximately 140 houses within a 2omile radius of the E nerson site and approximately 70 houses for the LeSage
site (Tr 932)

There are several reasons why Mr LeRoy's tesumony does not rebut effectively the inference of racial
discnmination in the application of the population scoring criterion  That count has no real relevance to the
Quaiity of bfe considerations sbout the incompatibility of the proposed CEC facility with the white., middle class
homes on the lake that we have found improperly influenced Mr Engwall's scoring of the Emerson site relative to
the LeSage site In any event. using a house count instead of an actual population enumerston for determining the
population aound the LeSage site and tha: portion of Forest Grove within 2 mules of the Emerson wite does not
provide accurite information because the use of the standard multiplier of 2.8 persons per household undercounts
minonty households and yvields wally unreahistic results. (Bullard Tr 98589 ) Addinonally. the Applicant's ER
states that 50% of the houses located on Lake Claiborne within 5 mules of the LeSage site are not permanent
residences (App Exh b} at 22.23 Therefore, it appears that some significant portion, if not all. of those
houses are included in Mr LaRoy s house count. Hence, that house count does not rehiably establish the populition
around the LeSage an' Fmerson sites

Finally, in an «ifort 1o bolster its low population sconng defense. the Applicant argues that Intervencr's Exhibit
|-RB-68 showing the populanion within | mile of the LeSage site as 138 and the population within | mile of the
Emerson site as 393 effectuvely confirms the low population scoring of the two sites Brcause the fine screening
stage low population ¢rierion is a 2-nule radius, the presence of o good portion of Lake Claiborme within 2
miles of the Emerson site precludes any accurate conclusion from the | mule radius figures  In sum. none of
the evidence in the current record provides an accurate of reliable figure of the populanion within 2 miles of the
Emersun and the LeSage sites  The record does clearly establish, however. that Mr Engwall's count of 10 people
for the LeSage site and 50 10 100 people for the Emerson site 15 net comrect and that, contrary 1 his deposition
testimony, %% to 95% of the people in Clasborne Pansh do not live in Homer and Haynesville (L-RB-56, at 104,
105 107 ) Further, we note that the figures “characterized” from census data in the direct tesumony of the Staff
witnesses on the populiion and racial makeup of the area around the LeSage site, including the |-mile site radius
(Horn et al at 11-12 fol Tr 904). 1s markedly different from the |-mle radivs around the site derived from the
census data by the Intervenos in FRB-6X  Hut the Staff witnesses conceded that the numbers actually were much
higher (1d )
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criterion, this further Intervenor evidence raises concerns that deserve attention
and should be further carefully analyzed as part of the Staff investigation,”

ML ENVIRONMENTAL IMPACTS

Although the Staff now must undertake a thorough investigation of whether
racial considerations played a part in the CEC site selection process, we nev-
ertheless turn to address the second concern of the Intervenor’s environmental
Justice contention. In the event it is ultimately determined that racial consider-
ations played a role in the site selection process, these findings would become

in hus testimony. Dr  Bullard also claimed that the CEC site selection process was not the orderly, systematic
process depicted in the Applicant’'s ER but rather 4 process that contained significant irregulanties, gaps. and
inconsistencies  He asserted that these numerous deficiencies rmsed an inference of bias in the site selection
process. (Bullard at 55-66 fol Tr ¥53) In light of our conclusion that the Staff must conduct a thorough
ivestigation of the site selection process, we have not attempled to resolve all of the additional evidentiary
disputes between the Inervenor and the Applicant over the vinous aspects of the selection process
It should be noted, however. that a comparnison of the Fluor Daniel Site Recommendation Report (1-RB-63) —
the repart before the Sweering Commitiee when (he Commitiee selected the LeSase site — with section 7 of the
Applicant’s ER (App. Exh 1th), at 7 1-1 0 <1 1) does not support the Applicant s asseryon that the description
of the site selection process in the ER 15 consistent with the Fluor Damiel report (Dorsey et al at 46-48 ) Even
accepting the Apphcant's charactenzation of the correlation hetween the site selection phases of the Fluor Danel
report and the phases stated in the ER (id at 46), the criteria that the Fluor Daniel report states were applied at
several phases of the selection process simply do not match the cntena that the ER states were applied at those
corresponding stages  For example, the Applicant states that Phase 11 of the Fluor Daniel repont corresponds to
what is called Intermediate Phase I in the ER (/d) Yet of the 10 critenia applivd st Phase 11 of the Fluor Daniel
report (1-RB-63 at 18:19) § of those criteria (1.¢ . square site configuranion, topography, no split ownership of land
and mineral rights, site access. and wetlands) have no cowsterpart in the 10 cnteria the ER states were apphcable
at Intermediate Phase 1 (App Exh. 1th), at 7.1-6) The Apphicant also states that the First Stage of Phase 1V of
the Fluor Daniel report corresponds to Intermediate Phase 11 in the ER (Dorsey et al at 46 tol Tr. 840 ) Yet
of the 15 criteria applied at the First Stage of Phase IV of the Fluor Daniel report (1-RB-63 at 20-23) i least 8
of those criteria (1 ¢, access control (must), low foad nsk (must). low adjacent populanon, instiitions within $
miles, no arport within $ miles, cingle owner. site size, and baseline environmental data) have no counterpart in
the 14 cnteria the ER states were applicable to Intermediate Phase 1L (App Exh. 1(h), at 7.1.7 10 -8)
Moreo.ar. given the siting cniterta that the Fluor Damel report states were applied. it 1s not apparent how the
LeSage vite could survive the early screening cntenia much less become the favored site For exaraple, the Fluor
Daniel report states that in Phase [1, which the Applicant staies corresponds (o Intermediate Phase | 1n the ER. the
soliciation 10 communities seeking the nomination of potential sies indicated that sites should not have operating
oil and gus wells or separate muneral nghts. (LRB-63 at 16) The ER recites the same solicitation criterion and
states that Imermediate Phase | sites were screened using a critenon 10 “lajvaid property with operating gas/oil
wells " (App. Exb. 1th) at 7 1-6) The Executive Summary of the Fluor Damel report, however, states  “The
LeSage site has a number of characrenstics which appedr 1o best satisfy the need for a site for CEEP. These can
be summarized as follows| ] Eovironments Current land use includes o1l and gas wells. timber farming und a
county road * (1-RB-63 at ES-4) Thus, it appears that the Fluor Daniel siting consultants believed throughout the
siting process that there wos an operating oil and gas well on the LeSage sie This fact seemingly should have
disqualified the LeSage siie even though it would not have disqualified the Homer community if other nominated
sites 1 Claborne Parish stll met the other critena  Indeed. nominated si.es in other communities such as the
Vivian Texaco site (1-RB-65 ar 2) were disqualified for having an oil well on the nonueated site. Yet the early
criteria never disqualified the LeSage site. Although the Applicant s SAR indicates that LeSage well
#4 is ip fact outside the final southern site houndary (App Exh lar at 2117 10 < 14), that fact does not alier the
apparent behief of the sinng consulunt dunng the siing process that the LeSage sue contained ol und gas wells
Simalarly. the Fluor Daniel report indicates that during the First Stage of Phase IV, which the Applicant stetes
cotresponds 10 Intermediate Phase 11 i the ER, a “must” access control erterion was applied  That critenon
stated that the stie must be situated and arranged so that access by unauthornzed persons could be prevented and
(Continued)



moot. Should the opposite prove to be the case, however, these issues will have
been decided so that any appropriate Staff licensing action can proceed.

The Intervenor’s contention J.9, much like the similar component of Executive
Order 12898, is concerned with the disparate impacts of the proposed CEC
facility on the minority communities of Forest Grove and Center Springs. More
particularly, the Intervenor’s contention asserts that the Applicant’s ER and the
Staff’s FEIS do not adequately describe and weigh the various environmental,
social, and economic impacts of placing the CEC in the midst of Forest Grove
and Center Springs. Similarly, as applicable here, the President’s Executive
Order instructs the agency, to the greatest extent practicable and permitted
by law, to make environmental justice part of its mission by identifying and
addressing disproportionately high and adverse human health and environmental
effects on minority and low income populations as part of its licensing activities.

In the FEIS, the Staff addressed the various impacts of the CEC in chapters 3
and 4. Additionally, in chapter 4, section 4.2.1.7.4, on environmental justice, it
states that, in addition to considering environmental justice from the perspective
of whether race played a part in the site selection process, the Staff also
considered whether minority and economically disadvantaged populations will
be disproportionately affected by the CEC. (Staff Exh. 2, at 4-34.) In this regard,
the Staff concludes they will not. (/d. at 4-35.)

In making this determination, the Staff decler=s that, 1o the extent the CEC
affects the environment, those living closest o tt e facility will be most affected,
but that all aspects of facility operation will be required to comply with State
and Federal environmental regulatuons. Specifi .ally, the Staff asserts that all
effluent releases from the CEC will be belo. stablished regulatory himits and
doses are expected to be well within regular sry himits. Further, the Staff states
that it has not identified any significant off<ite adverse impacts that would occur
as a result of facility construction and operation. The Staff thus concludes that
because the impacts of the CEC will be relatively small and there will not
be a disproportionate adverse impact on minority or low-income populations,
operatng the LES facility will not promote environmental injustice. (/d.)

In their prefiled direct tesumony, the Staff witnesses, Ms. Horn and Dr.
Zettoun, stated that in evaluating whether there were disproportionately high

indicated a site crossed by a public lking trail. for example. would be unacceptable (1-RB-61 a1 213 By applying
the reconniissance level information that was used at this early sereer ng stage, the existence of Pansh Road 39
bisecting the LeSage site seenungly should have disqualified the site even though it would not have disqualified
the Homer  smmunity if there were other nonunated sites in the pansh that met the cntena. Indeed, nominated
sites in other communities such as the Delhi suie L Ouk Grove Sheldon site, and Winnsboro Magev site (1-RB 6%
ar 11 were disqualified for having a road across the sile  Yer this early screeming critenon never disqualified
the LeSage site. A similar situation involving the LeSage site 1s presented by the proximity o airport eriterion
apphicable 1o the First Stage of Phase IV in the Fluor Damel repors. (RB-63 at 22, RB-65 at 1) Neither of
these critenia are included in any of the listings of critena listed in the ER. Accordingly, these anomalies in the
process should be analyzed as part of the Staff investgation
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and adverse impacts to minority and low-income populations from the CEC
facility, the Staff considered the term “high and adverse” to mean a significant
impact such as one above regulatory limits. The Staff also used the term
disproportionate o mean greater. (Horn et al. at 22 fol. Tr. 904.) They further
testified that the Staff recognized that to whatever degree the CEC affects the
environment, those living closest will be the most impacted.  Accordingl /,
concentrations of uranium in the air or water will be higher close to the facility
than in Homer; construction noise wili be louder close to the site; and traffic
impacts will be greater near the site than in Homer or other parts of the parish.
(Id. at 21.) The Staff witnesses concluded, however, that, “[although Forest
Grove and Center Springs residents will receive greater impacts due to CEC
operation[,] . . . these impacts are not considered by the Staff to be significant
or above regulatory hmits, and are therefore not considered to be high and
adverse." (Id. at 22.)

In its evidentiary presentation on contention J.9, the Intervenor challenged
the adequacy of the Staff's FEIS treatment of a number of CEC-related effects
on the communities of Forest Grove and Center Springs. We must judge the
adequacy of the Staff’s treatment of the various impacts in the FEIS by the rule
of reason. See, e.g., Maine Yankee Atomic Power Co, (Maine Yankee Atomic
Power Station), ALAB-161. 6 AEC 1003, 1011-12 (1973). That standard is
not one of perfection; rather, it ts a question of reasonableness. As the Appeal
Board long ago recognized, “absolute perfection in a FES [Final Environmental
Statement| being unattainable, it is enough that there 1s ‘a good faith effort . . .
to describe the reasonably foreseeable environmental impact’ of a proposed
acuon.” Jd. at 1012 (citations omitted).

A.  Worst Case Accident Analysis

First, the Intervenor asserts that the FEIS does not adequately consider the
worst case aceident nisk 1o the neighboring communities of Forest Grove and
Center Springs.” In his prefiled direct testimony, Dr. Bullard asseried that the
FEIS identifies the greatest hazard associated with the operation of the CEC as
a UF, storage area fire. He also conceded that the FEIS sets out the predicted
intake of uranium at vanous distances from the release point in the event of
that accident and indicates these accident-related intakes are in excess of the
NRC guidance cniteria of 10 milligrams (mg). Dr. Bullard further claimed that,
other than recognizing it would be released in an accident, the FEIS contains

L Even though the Intervenor s contention 15 ammed at the Applicant s ER and is understood also to challenge the
Staff s later filed FEIS (see supra p 3730, the Inrervenor's evidence i directed exclusively to the adequacy of the
FEIS Accordingly. the focus of our findings 1s on the Staft's FEIS. although such Rndings necessanly encompass
the adequacy of the Applicant’s ER because of the Staff's heavy rehance on the ER in woiting the FEIS
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no information about the release of hydrogen fluonde, which combines with
atmospheric moisture to form potentially dangerous hydrofluoric acid (“HF"),
nor does it discuss the effects of uranium or HF releases on nearby populations,
other than to state the bare conclusion that the potential consequences of such
an accident are unacceptable. (Bullard at 23-24 fol. Tr. 853.)

Dr. Bullard declared that the asserted Staff failure to address adequately
the consequences of a severe accident is based upon the Staff’s conclusion
that various mitigative measures will keep such an accident from occurring.
According to Dr. Bullard, by relying on such mitigative measures the Staff has
improperly analyzed the nature of the CEC facility. Instead, the Staff should
have recognized that the CEC is a hazardous facility with a certain level of
risk that cannot be eliminated by regulation and that licensees, for whatever
reason, do not always comply with safety regulations intended to protect the
public. He thus claims that there is a foreseeable risk of such an accident and
that the minority communities close to the CEC bear that risk to a significantly
higher degrec than people living further awey. Dr. Bullard states that this
disproportionate accident risk for Forest Grove and Center Springs should have
been analyzed and discussed in the FEIS. (/d. at 25-26.)

We agree that the catastrophic fatlure of a hot cylinder containing hquified
UF, presents the greatest offsite hazard associated with the CEC. From the record
before us, it appears there are two worst case wecident scenarios that can result
in such a faillure.  an autoclave heater malfunciion and a UF, storage yard fire.
In the FEIS. the Staff states that an autoclave heater malfunction is prevented
by redundant Class T control systems and, therefore, such an event is neither
considered credible nor analyzed. (Staff Exh. 2, a' 4-53, 4-62.) The Intervenor
did not challenge the Staff's treatment of an autociave malfunction accident.

The Staff also evaluated a UF, storage area ftire as part of its accident
analysis for the CEC. Specifically, it considered an accident involving a cylinder
transporter vehicle collision in which the vehicle fuel tank ruptures and the
spilled fuel is ignited engulfing the UF, cylinder in flames. Relving on an
earlier study of the consequences of this accident scenano that 1t performed
in connection with emergency response requiremenis for fuel cycle facilities,
the Staff set out in the FEIS the quantitics of uranyl fluonide and hydrogen
fluoride escaping from a ruptured UF, cylinder. In a table in the FEIS, the Staff
also reproduced from its earlic: study the predicted uranium intakes at various
distances from the release point under two release scenarios. (/d. at 4-62 to
-63.) The FEIS then states:

Intakes m excess of the NUREG- 1391 pudance crtena (NRC, 19911, are predicted for
considerable distances from the release point.  intakes of uranium below the 10 mg fimit
and exposure 10 HF below the 25 mg/a' limit are not expected to cause ad rse health



effects Substantially higher intakes can cause serious imjuries and fataliies. The potential
consequences of this type of accident are unacceptable

({d. at 4-63.)

Because it concludes that the consequences of a storage yard fire are unac-
ceptable, the Staff then states in the FEIS that measures to prevent this accident
are being imposed by license condition to limit transporter fuel inventories to
less than the quantity of fuel that could sustain a fire causing cylinder rupture.
Further, although the FEIS does not expressly state that offsite HF concentrations
trom a storage yard fire would exceed NRC hmits, the Staff witnesses testified
that “[i]f a cylinder were to overheat and rupture, uranium and HF concentra-
tions would exceed the criteria at offsite locations and result in some health
impacts,” (Horn et al. at 20 fol. Tr. 904.) The Staff witnesses also testified that,
because LES will have in place mitigative measures to prevent an accident as
well as an NRC-approved emergency plan, “the Staff does not believe that the
accident nisk to local residents is significant.” (/d.)

Contrary to the Intervenor’s assertion, we conclude that the Staff's treatment
in the FEIS of the worst case storage yard fire accident 1s minimally adequate to
inform the reader of the consequences and likelihood of such an accident — the
two components of the overall risk. Recognizing that the standard for judging
th e sufficiency of the discussion of environmental impacts in the FEIS is one
of reasonableness, we cannot find that the Staff’s discussion of environmental
intpacts is so deficient that it requires remediation. As Dr. Bullard conceded,
the FEIS sets out, albeit in a table format, the representative predicted uranium
intas 28 from a storage yard fire accident at various distances from the point of
reles ¢ of UF, 6. In addition, it is also obvious from the FEIS table that uranium
intakes in excess of the NRC limit of 10 mg are predicted in both hypothesized
release woenarios at various distances from the point of release. Further, the
FEIS states that intakes substantially above the NRC limit can cause serious
injuries and death. Thus, contrary to Dr. Bullard's assertion, the FEIS does
more, although not a great deal more, than merely state the conclusion that the
consequences of an accident are unacceptable,

There is no question that the information in the FEIS could be stated more
clearly and meaningfully. Indeed, one of the purposes of the EIS is to serve as
an environmenial full disclosure statement to, among others, interested members
of the public. See, e g, Minnesota PIRG v. Butz, 541 F.2d 1292, 1299 (8th Cir.
1976), cert. denied. 430 U.S. 922 (1977). Nonetheless, the essential information
regarding uranium intakes and health consequences of a worst case accident is
previded. No doubt, the FEIS would be more informative if it outlined the
various levels of uranium intakes that cause serious injury and those that cause
death and if it correlated the distances set forth in the table of representative

401



predicted uranium intakes with the local populations around the CEC. The FEIS
ts not, however, inadequate for failing to include this information.

Further, as Dr. Bullard asserts, the FEIS does not expressly address the
exposure of the surrounding population to HF releases from a storage yard fire.
But the FEIS does imply that HF exposures. like uranium intakes, will exceed
the agency guidance criterion of 25 mg/m’ and that such exposures can cause
serious injuries and fatalities — a fact confirmed by the Staff witnesses at the
hearing. Thus, in the circumstances, the FEIS 1s mimmally adequate in this
regard as well.

Finally. we do not find meritorious Dr. Bullard's claim that the Staff may not
rely on accident prevention measures that lessen the probability of an accident
as a basis for concluding the nisk to surrounding populations from a worst
case storage yard fire is not significant. Here, the Staff relies upon a license
condition limiting the fuel quantities carnied by cylinder transporters (o ensure
that a storage yard fire would be deprived of a sufficient fuel source for heating
a U"_ vylinder to the rupture point. (Staff Exh. 2, at 4-63 10 -64.) Similarly, the
Applicant’s ER indicates that a combination of engineered safety features and
adrumistrative controls must fail o have a worst case storage yard fire. (App.
Exh. 1th), at 5.1-9.) The Intervenor's disagreement with the Staff’s conclusion
that the risk to surrounding populations from such an accident is not significant,
is supported by nothing more than Dr. Bullard's bare assertion that licensees
do not always follow safety regulations. This is hardly sufficient to establish
that the Staff’s deterministic analysis of the accident risk is flawed.® For these
reasons, we find that the Staff's treatment of the worst case storage yard fire
accident in the FEIS is adequate.

he Intervenor's posttion that the FEIS 15 inadequate also is not advanced by Dr Bullard s reliance on the
Commussion s finding 10 the final fuel cycle emergency preparedness rule that releases of uwranium hexafiuoride in
@ severe acodent occur rapidly wath bistle warning. thereby leaving close neighbors oo time to evacusie o even
to seek shelier See 54 Fed Reg 14081, 14.052 (1989) The speed with which UFy releases may oceur in a
worst case storage yard fire does not address the likelihood of the accident occurnng when there are a number of
preventative measures in place

Additionally, we note that the rationale for the rule requining certn fuel cvele facilines like the CEC 1o have
emergency plans rested. i part. on the fact that “(alny system of engineered safeguards is consudéred to have
some possibility of failure. No system could ever be perfect * 54 Fed Reg. at 14.086 On its face. it might appear
incongruous for the agency 10 decide, on the one hand. that the genenic risk of failure of eagineered safeguards is
sutficiently sigmficant 1o require the emergency preparedness rule but. on the other, that engineered safeguards,
along with the LES emergency plan. make the risk of a CEC worst case storage yard fire acaident insignificant
Nevertheless, 1t 1s important to recognize thit the Stff s FEIS conclusion is based upon its deterministic analysis
of several spectfic mitigative measures that reduce the likelihood and hence the nsk of @ worst case accident to
point where the nsk is not considered significunt. To be suce, the Staff's assessment of the accident risk 15 not
based upon o quantitative probablistc nsk assessment The Intervenor, however has not shown any error in the
Staff's assessment
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B. Impacts of Road Closing/Relocation

The Intervenor also asserts that the FELS is deficient because if fails to address
the impacts of closing Parish Road 39, which currently bisects the LeSage site
and joins the communities of Forest Grove and Center Springs. (Bullard at 33
fol. Tr. 853.) See generally supra p. 370. Dr. Bullard testified that in the FEIS
the Staff assumed that Forest Grove Road would be relocated afier it is closed.
Hc claimed, however. that it is by no means clear that the road will be relocated
because any decision about the road rests not with LES, but with the Claiborne
Parish Police Jury that must pay for any road relocation. Dr. Bullard testified
that if the road is not relocated it would impose upon the residents of Center
Springs and Forest Grove an additional 8- or 9-mile trip by way of Homer to
go from one community to the other. (Bullard at 33 fol. Tr. 853.)

Additionaily, Dr. Bullard asserted that even if Parish Road 39 is relocated
around the site, the Staff incorrectly concluded in the FEIS that the impacts
would be very small and not pose unacceptable risks to the local community,
According to Dr. Bullard, it 1s apparent that the Stall did not even consult with
any of the residents of Forest Grove and Center Springs before reaching its
conclusion for if it had, the Staff would have found that Forest Grove Road
is a vital and frequently used link between the two communities, with regular
pedestrian traffic. (/d at 33-34))

For its part, the Staff does indeed state in the FEIS that Parish Road 39 will be
relocated to pass to the west of the plant area and that the existing road will not
be closed until the relocated road is fully constructed and open. (Staff Exh. 2, at
2-21; see id. Fig. 2.8 at 2-22.) Further, the FEIS indicates that the road relocation
will add approximately 120 meters (0.075 mile) to the traveling distance between
State Roads 2 and 9 and will add an additional 600 meters (0.38 mile) to the
1800 meter (1.1 mile) distance between the Forest Grove Church and the Center
Springs Church, which are the approximate centers of the respective minority
commumuies. The Staff also concludes in the FEIS that the impacts associated
with the road relocation “are very small and would not impose unacceptable risks
to the local community.” (/d. at 4-12 10 -13.) Finally, in the chapter 4 section
on environmental justice, the Staff states that “[t}he minority communities of
Forest Grove and Center Springs would be inconvenienced by the Parish Road
39 relocation, increasing the driving time between the communities.” (/d. at 4-
35.) The Staff then generally concludes that there will not be a disproportionate
adverse impact on minority or low-income populations. (/d.)

In thewr prefiled direct testimony, the Staff witnesses added that the relocation
of Parish Road 39 1s expected to result in the largest disruption to the residents
of Forest Grove and Center Springs and that 1t will certainly affect those living
near the road to a greater extent than those living in other locations around the
parish. (Horn et al. at 14, 21-22 fol. Tr. 904.) They also tesufied that LES
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had stated in a letter to the agency that the road would not be closed until a
new road was built. (/d. at 14.) Further, Ms. Horn, the Environmental Project
Manager for the LES application, testitied the Staff concluded that Parish Road
39 would be relocated because the Applicant's ER so stated and Claiborne Parish
had passed a resolution (which she had not seen) indicating the road would be
relocated. (Tr, 909-10.) Simularly, Dr. Zeutoun testified that a member of his
staff confirmed by telephone with a parish police juror that a resolution had been
passed, but admitted no inquiry was made whether funds had been allocated to
relocate the road. (Tr. 910-11.) Ms. Horn did acknowledge that the Staff had
not considered the impacts on the Forest Grove and Center Springs communities
if Forest Grove Road was closed and not relocated. (Tr. 912.)

In their prefiled direct testimony, the Staff witnesses also stated the comments
on the draft EIS suggest that much of social interaction between Forest Grove
and Center Springs center on the community churches. They asserted that the
relocation of Parish Road 39 should not affect those activities and residents
who attend church services at either church will still be able to do so, although
driving distances will be slightly increased. The Staff witness further indicated
that the road relocation may require residents of the communities to adjust
carpools. For these reasons, the Staff concluded the road relocation would cause
an inconvenience, but it is not expected to have a significant impact. (Horn et
al at 1415 fol, Tr. 904.)

The Applicant’s Licensing Manager, Mr. LeRoy, also stated in his prefiled
direct testimeny that Pansh Road 39 will not be closed. Rather. he stated the
segment crossing the LeSage site will be relocated to the western edge of the
property and the relocation should not cause hardship to anyone. (LeRoy at 12-
13 fol. Tr. 840, App. Exh. I1(h). at 4.1-2). He testified it was not foreseeable that
the police yury would not relocate the road because “[t]hey voted unanimously
to relocate the road."” (Tr. 925.)

Although neither the Applicant nor the Staff offered the parish police jury
resclution in evidence, and the Staff witnesses apparently have not even seen
it. that resolution is in the record as an attachment to the Intervenor's original
contentions.* As adopted on November 9. 1989, by the Claiborne Panish Police
Jury, that resolution hardly can be characterized as the “open and shut case”
portrayed by the Applicant and Staff witnesses. It is only a resolution — not an
ordinance or other binding legislative enactment with the force of law — and
thus merely expresses the prevailing sentiment and opinion of the then police

" jury, Moreover, the significamt “resolved clause” of the resolution uses the

disjunctive “or” when it declares the jury agrees to “close or relocate” the road.
Therefore, contrary to the apparent belief of the Applicant and Staff witnesses,

M See Citzzens Against Nuclear Trash s Contentions on the Construction Permit/Operating License Application
for the Claiborne Ennchmem Center (Oct 1 1991) following Attach 11
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the police jury has only expressed a sentiment either to close or to relocate the
segment of Parish Road 39 that crosses the LeSage property, but not necessarily
to do both. The record before us thus does not support Mr. LeRoy's optimism
that the parish will relocate the road. Rather. when all of the record evidence is
considered, including that which shows that the minority communities of Forest
Grove and Center Springs now are underserved when it comes 1o receiving even
basic panish services (Bullard at 18, 36 fol. Tr. 853; Tr. 870), we have no basis
to accept Mr. LeRoy's assurance that the road will be relocated by the parish
instead of just closed,

Moreover, the record is clear that the Staff did not analyze the impacts on the
communities of Forest Grove and Center Springs of closing Parish Road 39. This
substantial shortcoming in the FEIS was remedied at the hearing, however, when
LES indicated, for the first time. that it would relocate the road, if necessary.
Specifically, Mr. LeRoy, in response to a direct inquiry. testicied that LES will
relocate the road in the event the police jury fails to do . (Tr. 925.) We take
this as a concession by the Applicant that the impacts of closing the road are
sufficiently deirimental to the communities of Forest Grove and Center Springs
that those impacts must be addressed by road relocation. Mr. LeRoy's answer
thus is a direct commitment that, if the parish does not relocate the road, LES
will take all necessary steps, including paying for the road relocation itself,
to ensure the segment of Parish Road 39 bisecting the LeSage site is refocated
before the current road is closed. Accordingly. we direct that a license condition
to that effect must accompany any construction permit and operating license
authorization,

The Intervenor also challenged the adequacy of the Staff’s treatment in the
FEIS of the impact from relocating (as opposed to clusing) Parish Road 39 on
the communities of Forest Grove and Center Springs and the Staff's conclusion
that those impacts were very small. In particular, Dr. Bullard asserted that the
Staff did not consider at all that Forest Grove Road was a vital and regularly
used pedestrian link between Forest Grove and Center Springs.

The Staff’s FEIS treatment of the impacts of relocating Pansh Road 39 does
not discuss Forest Grove Road's status as a pedestrian link between Forest Girove
and Center Springs and the impacts of relocation on those who must walk the
distance between the communities on this road. In the FEIS, the Staff calculates
how much additional gasoline it will take to drive between the communities when
the road 1s relocated and the added travel ime the road relocation will cause for
various trips. (Staff Exh. 2, at 4-12.) Similarly, it its hearing testimony, Staff
witnesses acknowledged the interaction between the Forest Grove and Center
Springs communities but only noted that “{t/he driving disiance will be shghtly
increased.” (Horn et al. at 14-15 fol. Tr. 904.)

Dr. Bullard testified, however, that Forest Grove Road 1s a vital and frequently
used link between the communities with regular pedestrian traffic. Neither
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the Staff nor the Applicant presented any evidence disputing Dr. Bullard's
testimony in this regard. Further, the Bureau of Census statistics introduced by
the Intervenor show that the African American population of Claiborne Parish
is one of the poorest in the country and that over 31% of black households in
the parish have no motor vehicles. (I-RB-67, at 12.) See supra p. 371. Again
this evidence is undisputed. It thus is obvious that a significant number of the
residents of these communities have no motor vehicles and often must walk.
Adding 0.38 mile to the distance between the Forest Grove and Center Springs
communities may be a mere “inconvenience” to those who drive, as the Staff
suggests. Yet, permanently adding that distance to the 1- or 2-mile walk between
these communities for those who must regularly make the trip on foot may be
more than a “very small” impact, especially if they are old, ill, or otherwise
infirm. The Staff in the FEIS has not considered the impacts the relocation of
Forest Grove Road will have upon those residents who must walk. Accordingly,
we find that the Staff’s treatment 1n the FEIS of the impacts on the communities
of Forest Grove and Center Springs from the relocation of Parish Road 39 is
inadequate and must be revised.

In doing so, the Staff should identfy any impacts of the relocation on local
pedestnan traffic and factor those impacts into its weighing of the costs and
benefits for the facility and in its environmerial justice determination. Further,
consideration must be given o whether actions can be taken to mitigate the
impacts. In this regard, as we emphasized in LBP-96-25, 44 NRC at 370, it
must be remembered that “"NEPA is a procedural environmental full disclosure
law and it does not dictate any particular substantive outcome as a result of the
cost-benefit analysis.”

C.  Property Value Impacts

In line with that portion of contention J 9 claiming that the CEC will have
negative economic impacts on the minority communities of Forest Grove and
Center Springs, the Intervenor asserts that property values in the neighboring
communities will be adversely affected by the facility and that this economic
effect will be borne disproportionately by the minority communities that can
least afford it. (Bullard at 22 fol. Tr. 853.) In his prefiled direct testimony, Dr.
Bullard acknowledged that the Staff in the FEIS found that some property values
may be negatively impacted by the proposed plant, but criticized the Staff for
failing to identity the location, extent, or significance of this effect. Instead, Dr.
Bullard claims the Staff merely concluded that there will be some unspecified
positive and negative changes in property values from the CEC, (/d. at 35.)

In support of his assertion that the Staff analysis is inadequate, Dr. Bullard
stated that his research shows that negative impacts on property values will occur
in the immediate area of the plant and that, because of the housing barriers faced
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by African Americans, the residents of Forest Grove and Center Springs will
not have the same opportunities o relocate as do whites living in the parish.
He asscrted that the general heneficial effects on local housing values from the
plant cited in the FEIS will have little, if any, effect on the minority communities
of Forest Grove and Center Springs. In this regard, Dr. Bullard testified that
the general “benefit streams”’ 1o counties with large industrial taxpayers do not
have significant positive effects on Jow-income minority communities, which are
already receiving a disproportionately low share of the services offered by the
county. Further, he stated that the increased demand for property and housing
attributable to the facility from migrants coming into the area 1s unlikely to
affect the minority communities of Forest Grove and Center Springs very much,
if at all. Dr. Bullard explained that, at the period of peak employment when the
proposed facility 1s expected to have s greatest effect on the local population,
which is during the fourth year of construction when some operation already
has started, the FEIS states migrants will amount to only 12% of the work
force, or 65 workers. He further observed that the FEIS indicates these workers
will all be at the very upper end of the skill and pay scale and are expected
to be predominantly white. Therefore, according to Dr. Bullard, these workers
are extremely unlikely to seek housing in the poor, isolated African American
communities of Forest Grove and Center Springs that already receive a relatively
low level of services from the pansh. (Id. at 35-37.)

The Intervenor’s expert thus concludes that, although the FEIS acknowledges
the proposed facility will depress some property values and increase others, the
Staff has failed to address the central fact that in all likelihood the negative
impacts of depressed property values will disproportionately affect the minority
communities next to the plant, Similarly, he asserts the FEIS fmils to address the
fact that the minority residents of Forest Grove and Center Springs are among
the poorest residents of the parish and are less likely to be able to absorb the
diminution in property values than other wealthier, more mobile residents of
Claiborne Parish, Dr. Bullard states that the FEIS should have analyzed and
discussed these adverse, inequitable impacts. (Id. at 37.)

In FEIS section 42.1.7 entitled “Socioeconomic and Community Support
Services,” the Staff “describe(d] the social, economic, and community impacts
of CEC operations.” (Staff Exh. 2, at 4-31.) It stated that “{t}he towns of Homer
and Haynesville have been emphasized due to their proximity 10 the proposed
facility location and their status as providers of community services.” (Id.) In
subsection 4.2.1.7.1, the Staff stated with respect to housing that

For the last 2 years there has been an oversupply of lower quality and older homes on
the market However, there are very few homes, apartments, of mobile homes available for
rent. Construction and operation of CEC would be expected to bid up rental prices and, to
a lesser extent, home purchase prices: and will probably stimulate new construction.  Any



shifi of this nature is expected to be minimal since there is an oversupply of homes for sale
and people can choose n ..:nces over a wide area.

(Id. at 4-32.) In subsection 4.5.2 on property values in its cost-benefit analysis,
the Staff then stated:

LES 1s likely to have a significant effect on local housing values and, ulumately,
amenities  There is considerable evidence to suggest that property values and amenities are
enhanced in counties with large industrial taxpayers (¢ g, fossil power plants) (Gamble and
Downing. 1982). These benefits are not only via the direct payment 1o the taxing jurisdiction,
but through the increased value of real property as the benefit stream (o the property owners
is capitalized to property values

The facility is hikely to increase both housing and land prices because of increased
demand (¢ g, from migrants) and because of the benefit-capture effect just descrnibed. This
is & benefit to all existing property owners, including those acquinng property prior to the
actual receipt of the tax revenves. The magnitude of the benefit s difficult to quantify but
is not neghgible. Real estate prices i the area are likely to be bid up n anticipation of the
property tax stream.

(ld a 4-83.) Thereafter, in the summary of the cost-benefit analysis, the
Staft notes that there will be “changes in property values (some positive, some
negative).” (/d. at 4-86.)

In its prefiled direct testimony, the Staff witnesses stated that impacts such as
property values “would be distributed throughout the region and are not expected
to disproportionately or adversely impact Forest Grove or Center Springs.”
(Horn et al. at 20 fol. Tr. 904.) Further, they asserted that “[i]jmpacts on
individuals cannot be predicted” and that “[a]ll of these types of impacts and
benefits will occur throughaut the region; however, there is no way to determine
if a specific individual or area will benefit or be adversely impacted.” (/d.) Ms.
Horn and Dr. Zeitoun also stated that the Staff did not consider the racial makeup
of the homes surrounding the site when it assessed the impacts of the CEC. (/d.
at 21.)

For its part, the Applicant stated in its ER that LES anticipates that real
estate values of some adjacent properties may be enhanced due to the facility.
It indicated that neither the specific adjacent properties nor the precise increase
in value can be predicted but that the “[plroperty value enhancement would
be gained primarily through the location of business ventures supporting LES
operations (e.g., food service, equipment vendors).” (App. Exh. 1(h), at 8.1-4
to -5.) Further, the Applicant's Licensing Manager, Mr. LeRoy, testified that, in
his experience with Duke Power Company nuclear power plants, property values
around the plants dramatically increased after the facilities were constructed. (Tr.
919, 954.) He indicated that he was referming to the Oconee Nuclear Station on
Lake Keowee and the Catawba Nuclear Station on Lake Wylie in South Carolina,



and the McGuire Nuclear Station on Lake Norman in North Carolina. (Tr. 956.)
Mr. LeRoy then provided one example of residential or vacation property on each
of the lakes before and after the nuclear facilities were built showing substantial
in.:2ases in values from the 1970s and early 1980s through the 1990s. (Tr.
957-59.) He conceded, however, that he did not know whether any of the
communities around the three lakes were African American communities. (Tr.
961.)

Additionally, Mr. Dorsey testified that in his 25 (o 30 years of experience on
a number of significant projects in a wide range of industries, property values
have increased in the immediate vicinity of the final site. (Tr. 919.) Likewise,
Mr. Schaperkotter added that in his experience the presence of new development
quite often creates an increase in property values. (/d.)

The Statf’s treatment of the economic tmpacts of the CEC on property values
in the FEIS does indeed recognize that the CEC will depress some property
values while increasing others, but the Staft fails to identify the location, extent,
or sigmficance of impacts. Further, although, the FEIS generally indicates the
CEC 1s hkely to increase both housing and land prices because of increased
demand and the benefits capture effect, the Staff makes no attempt to allocate
the costs or benefits. Dr. Bullard directly challenges the Staff’s failure to assess
the impacts of the CEC on property values in the communities of Forest Grove
and Center Springs asserting that when facilities like the CEC are placed in
the midst of poor, minonty communities, the facility has negative impacts on
property values in the immediate area of the plant. For the reasons specified
below, we find his testimony on the negative economic impact of the CEC on
property values in these minority communities reasonable and persuasive.

The focus of Intervenor coatention 1.9 and Dr. Bullard’s supporting testimony
is that the negative economic impact of the CEC must be assessed as 1t operates
on the minority “communities” of Forest Grove and Center Springs, not just
on a particular parcel of property. Dr. Bullard explained that unlike white
residents of the parish, the black residents of Forest Grove and Center Springs
face substantial “housing barriers™ that preclude them from leaving when a
large industrial facility is sited in the midst of their residential area, As a
consequence, these already economically depressed communities must fully
absorb the further adverse impact of having a heavy industrial facility nearby
making them even more undesirable. He testified that the beneficial effects on
housing values from increased demand by new mugrating employees and the
benefit capture effect relied upon by the Staff in the FEIS will have no effect
on these minority communities that currently reccive almost no parnish services,
are virtually 100% African American, and are inhabited by some of the most
economically disadvantaged people in the United States. As Dr. Bullard stated,
it 1s “extremely unlikely” new workers to the arca will seek to live in Forest
Grove and Center Springs. Dr. Bullard concludes that these factors lead to an
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overall negative impact on property values in the minority communities that
must host the CEC; yet these communities are made up of people who can least
afford the diminution in property values.

The Staff witnesses made no attempt to explain how or why Dr. Bullard might
he mistaken. Rather, they testified that the impacts on property values from the
CEC would be distributed throughout the region and, therefore, the impacts “are
not expected to disproportionately or adversely impact Forest Grove or Center
Springs.” (Horn et al. at 20 fol. Tr. 904.) Further, they claimed “there 1s no
way to determine if a specific individual or area will benefit or be adversely
impacted.” (/d) We find that the testimony of these Staff witnesses in this
regard is neither persuasive nor reasonable in this instance. Indeed, given the
Staff’s recognition in the FEIS that there will be some negative impacts on
property values from the CEC, it 1s difficult to envision an economic rationale
that would demonstrate those adverse impacts from the CEC are likely to occur
to properties well removed from the facility, such as in Homer or Haynesville,
as opposed to the Forest Grove and Center Springs areas next to the facility.

We also find the Intervenor’s position persuasive because we find this witness
both credible and convincing. Dr. Bullard is a recognized expert on the subject
of environmental justice who for years has conducted research, lectured, and
writien extensively in the areas of housing and community development. He
has presented a reasoned, persuasive, and unchallenged explanation why the
CEC will negatively impact property values in these minority communities.
Additionally, even a cursory look at the references cited by Dr. Bullard in his
prefiled direct testimony show there has been substantial research indicating the
negative impacts on minority communities in analogous circumstances.

In reaching this conclusion, we recognize that the Staff witnesses stated
it was not “expected” the impacts from the CEC on property values would
disproportionately or adversely impact Forest Grove or Center Springs. Yet the
same witnesses also specifically testified that the Staff did not consider the racial
makeup of the homes surrounding the site when they considered the impacts
from the CEC. Thus, the Staft apparently has not considered the economic
impact on property values of siting the CEC in the midst of these neighboring
minority communities, qua minority communities. Indeed, the exploration of
this matter would likely be another circumstance that merits scrutiny under
Executive Order 12898,

Nor is the Applicant’'s evidence about property value increases persuasive
here. Applicant’s ER undoubtedly 1s correct in predicting that a number of
adjacent properties will increase in value as sites for food service and equipment
vendors supporting the plant. But the number of immediately adjacent properties
involved will be relatively few, most likely on State Road ¥  The thrust
of contention J.9 and Dr. Bullard's testimony is the impact on the minority
communities of Forest Grove and Center Springs as a whole, rather than on two
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or three individual parcels of property. The Applicant's ER simply does not
address that impact.

By the same token, the opinions of Mr. Dorsey and Mr. Schaperkaiter to the
effect that industrial facilities often increase property values in the vicinity of a
facility are far too eeneral to draw any reasonable conclusions about the impacts
on property values in the circumstances presented here. Likewise, Mr. LeRoy's
testimony about the positive impact on fakefront vacation home values from the
construction of nuclear power plants is neither useful nor reasonable in making a
comparison with the economically disadvantaged minority communities of Forest
Grove and Center Springs. Certainly, the reality of Forest Grove and Center
Spnings hardly seems comparable to the description of Lake Wylie in Applicant’s
Exhibit 19, which states that “[tJhe Catawba plant was built on a beautiful lake,
dotted with hundreds of expensive homes and homesites.” (App. Exh. 19 at 7.)
Nor do these communities resemble the description of Lake Keowee in Exhibit
19 as “[o]ne of the most prestigious resort/retirement communities in the United
States [which] 1s less than a mile from Oconee Nuclear Station. At Keowee Key
muote than 1500 people golf, boat, fish, relax and retire next door to a nuclear
plant.” (/d. at 8.)

On this basis, we find that the Staff's treatment in the FEIS of the impacts
from the CEC on property values in the communities of Forest Grove and Center
Springs is inadequate. Therefore, the Staft must consider these impacts and
factor them into its weighing of the costs and benefits of the facility and in its
environmental justice determination,

D.  Other Impacts

Finally, the Intervenor also challenges the adequacy of the Staff’s treatment
in the FEIS of the tmpacts from the CEC on the communities of Forest
Grove and Center Springs concerning a number of other matters, including (1)
contamination of surface and groundwater; (2) impacts on groundwater supply;
(3) impacts of noise; (4) impacts of traffic, development, and crime; and (5)
impacts from the disproportionate distribution of benefits. We have caretully
examined all of the evidence regarding each of these claims and find that the
FEIS adequately considers the impacts. Further, we find that none of these
impacts will cause a disproportionately high and adverse impact on the residents
of Forest Grove and Center Springs. In addition te the foregoing findings on
contention J9, we have considered all of the other arguments, claims, and
proposed findings of the parties on this contention and find that they either
are without merit, immaterial, or unnecessary to this Final Initial Decision.
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IV. CONCLUSION

For the reasons detarled in Part I1.C, we conclude that a thorough Staff inves-
tigation of the CEC site selection process is essential to determine whether racial
discrimination played a role in that process, thereby ensuring compliance with
the nondiscnimination directive contained in Executive Order 12898, Add‘tion-
ally, for the reasons set forth in Part 111.B, we conclude that the Staff’s treciment
in the FEIS of the impacts of relocating Parish Road 39 on the communities
ol Forest Grove and Center Springs is inadequate and the Staff must take steps
to revise the FEIS consistent with this Decision. Also in connection with the
relocation of Parish Road 39, consistent with this Decision a license condition
must be included in any ultimate construction permit-operating license autho-
rization that makes the Applicant responsible for ensuring that the current road
is relocated before the segment that currently bisects the facility site is closed.
Further, we conclude in Part [ILC that the Staff’s treatment in the FEIS of the
economic impact of the CEC on the properties in the communities of Forest
Grove and Center Springs is inadequate and that the Staff must take steps to
revise the FEIS consistent with this Decision.

In Light of the Board's conclusions in the earlier Partial Initiai Decisions in
LBP-96-25, 44 NRC 33] (1996), and LBP-97-3, 45 NRC 99 (1997), the Staff
also must ‘ake appropriate steps to address the other identified msufficiencies
in the FEIS. Further, the Applicant’s requested authorization for a combined
construction permit and operating license is hereby denied, albeit without
prejudice to the Applicant amending its license application in accordance with
the Partial Intial Decisions in this proceeding.

Pursuant to 10 CFR. § 2760 of the Commission’s Rules of Practice. this
Final Imtial Decision will constitute the final Decision of the Commission on
this contention forty (40) days from the date of its issuance unless a petition
for review 1s filed in accordance with 10 CF.R. § 2.786, or the Commission
directs otherwise. Within fifteen (15) days after service of this Final Initial
Decision, any party may file a petution for review with the Commission on the
grounds specified in 10 C.F.R. § 2.786(h)(4). The filing of a petition for review
is mandatory in order for a party to have exhausted its administrative remedies
before seeking judicial review at the appropriate time. Within ten (10) days
after service of a petition for review, any party to the proceeding may file an
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answer supporting or opposing Commission review. The petition for review and
any answers shall conform to the requirements of 10 CF.R. § 2.786(b)2)-(3).
It 1s so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Richard F. Cole
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

May 1, 1997
Rockville, Maryland
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Cite as 45 NRC 414 (1997) LBP-97-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:

G. Paul Bollwerk, Ill, Presiding Officer
Dr. Charles N. Kelber, Special Assistant

In the Matter of Docket No. 40-3453-MLA
(ASLBP No. 97-723-02-MLA)

ATLAS CORPORATION

(Moab, Utah Facility) May 16, 1997

In this 10 CF.R, Part 2, Subpart L informal proceeding concerning pro se
petitioner John Francis Darke's challenge to a request by Atlas Corporation
to amend the license for its Moab., Utah uranium mulling facility to extend
the completion date for placing a final radon barrier on the facility tailings
pile, the Presiding Officer rules (1) Peutioner Darke's hearing request is tmely
and specifies arcas of concern that are germane to the subject matter of the
proceeding; (2) Petitioner Darke has failed to establish any grounds for using
10 CFR. Part 2, Subpart G formal adjudicatory procedures; and (3) despite
multiple opportunities to address the issue, Petitioner Darke has failed to meet
his burden to establish his standing to intervene in this proceeding.

RULES OF PRACTICE: INFORMAL HEARINGS (PARTY
ADMISSION REQUIREMENTS)

To be admitted as a party to an informal adjudication under Subpart L of
10 C.F.R. Part 2 regarding a licensee-initiated materials license amendment, the
individual or organization filing a hearing/intervention request must establish
three things: (1) the petitioner is a “person whose interest may be affected by
the proceeding” within the meaning of section 189a(1)A) of the Atomic Energy
Actof 1954 (AEA), 42 US.C. § 2239a)(1)(A), in that the petitioner has standing
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to participate in the proceeding consistent with the standards governing standing
in judicial proceedings generally, (2) the petitioner has “areas of concern”
regarding the requested licensing action that are germane (o the subject matter of
the amendment proceeding, and (3) the hearing/intervention petition was timely
filed. See 10 C.F.R. § 2.1205(e), (h).

RULES OF PRACTICE: INFORMAL HEARINGS (USING OTHER
PROCEDURES)

In an informal adjudication under 10 C.F.R. Part 2, Subpart L. the petitioner
may request that the proceeding be conducted employing procedures other
than those set forth in Subpar' I.. which could include use of the procedures
for formal, trial-type adjudications -t fo, % in Subpart G of Part 2, See id.
§2.1209(k).

RULES OF PRACTICE: INFORMAL HEARINGS (SPECIFYING
AREAS OF CONCERN)

The “areas of concern” specified in support of a hearing request under Subpart
L “need not be extensive, but [they] must be sufficient to establish that the
issues the requester wants to raise fall generally within the range of matters that
properly are subject to challenge in such a proceeding.” 54 Fed. Reg. 8269, 8272
(1989). Like the requirement that a 10 C.F R, Part 2, Subpart G formal hearing
petition must define the “specific aspect or aspects of the subject matter of the
proceeding as to which petitioner wishes to intervene,” 10 CFR. § 2.714(a)2),
the Subpart L direction to define “areas of concern™ is only intended to ensure
that the matters the petitioner wishes to discuss in his or her written presentation
are generally within the scope of the proceeding.

RULES OF PRACTICE: INFORMAL HEARINGS (USING OTHER
PROCEDURES)

A request to use other procedures in a 10 C F.R. Part 2, Subpart L proceeding
should involve consideration of whether, given the particular circumstances
involved in the proceeding, permitting the use of additional, trial-type procedures
such as oral cross-examination would add appreciably to the factfinding process.
See Sequoyah Fuels Corp. (Sequoyah UF, 1o UF, Facility), CLI-86-17, 24 NRC
489, 497 (1986).
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RULES OF PRACTICE: HEARING REQUIREMENT (MATERIALS
LICENSE)

As a request for a revision to a 10 CF.R. Part 40 source materials license,
a licensee's amendment application falls squarely within the designation of a
“licensee-initiated amendment” under 10 C.FR. §2.1201(a)1) — as opposed
to being a 10 CFR. Part 2, Subpart B Staff-imposed amendment that would be
subject to the formal hearing procedures in Subpart G — and thus properly is
the subject of Subpart L informal procedures,

ATOMIC ENERGY ACT: STANDING TO INTERVENE
RULES OF PRACTICE: STANDING TO INTERVENE

To establish standing to participate as of right in an adjudicatory proceeding
regarding an agency licensing action, an individual petitioner must demonstrate
that (1) he or she has suffered or will suffer a distinct and palpable “injury in
fact” within the “zone of interests™ arguably protected by the stztutes governing
the proceeding (e.g., the AEA, the National Environmental Policy Act of 1969),
(2) the injury is fairly traceable to the challenged action; and (3) the injury is
likely to be redressed by a favorable decision. See Yankee Atomic Electric Co.
(Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996).

RULES OF PRACTICE: STANDING TO INTFRVENE
(CONSTRUCTION OF PETITION)

Although the petitioner bears the burden of establishing his or her standing, it
also is clear under Commssion caselaw that in making a standing determination
a presiding officer is to “construe the petition in favor of the petitioner.” Georgia
Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-
95-12, 42 NRC 111, 115 (1995).

ATOMIC ENERGY ACT: STANDING TO INTERVENE
(INJURY IN FACT)

RULES OF PRACTICE: STANDING TO INTERVENE
(INJURY IN FACT)

A licensee’s claim that “regulatory limits” are not being exceeded by offsite
radiological releases from a facility is not, standing alone, sufficient to show
that a petitioner lacks standing. As was noted in the face of a similar assertion,
“[r]elative to a threshold standing determunation, . . . even minor radiological
exposures resulting from a proposed licensee activity can be enough to create
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the requisite injury in fact.” General Public Utilities Nuclear Corp. (Oyster
Creek Nuclear Generating Station), LBP-96-23, 44 NRC 143, 158 (1996).

ATOMIC ENERGY ACT: STANDING TO INTERVENE
(INJURY IN FACT)

RULES OF PRACTICE: STANDING TO INTERVENE
(INJURY IN FACT)

A showing that there may be some offsite radiological impacts (o someone 18
not enough to establish standing for a particular petitioner. As the Commission
has made clear on a number of occasions, in the context of a proceedings
other than those for the grant of a reactor construction permit or operating
license, a petitioner who wants 1o establish “injury in fact” for standing purposes
must make some specific showing outlining how the particular radiological (or
other cognizable) impacts from the nuclear facility or materials involved in the
licensing action at issue can reasonably be assumed to accrue (0 the petitioner.
See Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CL1-96-7, 43
NRC 235, 246-48 (1996).

ATOMIC ENERGY ACT: STANDING TO INTERVENE
(INJURY IN FACT)

RULES OF PRACTICE: STANDING TO INTERVENE
(INJURY IN FACT)

In proceedings other than those for the grant of a reactor construction permit
or operating hcense, petitioners generally establish their “injury in fact” by
quantifying the distance from the nuclear facility or materials at which they

reside or engage in other acuvities they believe are likely 10 result in radiological
impacts. See, e.g.. Oyster Creek, LBP-96-23, 44 NRC at 157-59.

ATOMIC ENERGY ACT: STANDING TO INTERVENE
(INJURY IN FACT)

RULES OF PRACTICE: STANDING TO INTERVENE
(INJURY IN FACT)

A petitioner has not shown any reasonable nexus between himself or herself
and any purported radiological impacts when, despite assertions about potential
facility-related airborne and waterborne radiological contacts, he or she has not
delineated these with enough concreteness Lo establish some impact on him
that is sufficient to provide him or her with standing. By not providing any
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mformation that indicates whether water-related activities are being conducted
upstream or downsiream from a facility and by describing other activities only
using vague terms such as “near,” “close proximity,” or “in the vicinity” of the
lacility at issue, the petitioner fails to carry his or her burden of establishing the
requisite “injury in fact.”

RULES OF PRACTICE: STANDING TO INTERVENE (FACTUAL
REPRESENTATIONS)

It generally is the practice for participants making factual claims regarding the
circumstances that establish standing to do so in affidavit form that i1s notarized
or includes a declaration that the statements are true and are made under penalty
of perjury.

MEMORANDUM AND ORDER
(Denying Hearing Request)

Pro se petitioner John Francis Darke has filed = < aring request challenging
Atlas Corporation’s (Atlas) December 20, 1996 application to amend its 10
C.FR. Part 40 hcense for its uranium milling facility in Moab, Utah. The
amendment in question would modify License Condition (LC) 55 A.(3) of the
Atlas license (No. SUA-917) to extend by 4 years — until December 31, 2000
= the completion date for placing a final radon barrier on the existiag mill
tailings pile at the Moab facility. Licensee Atlas opposes Petitioner Darke's
hearing request asserting, among other things, that he lacks standing and has
failed to specify any litigable issues.

For the reasons stated below, I find Petitioner Darke has not established his
standing to intervene in this proceeding. Accordingly, I deny his hearing request.

. BACKGROUND

A.  Atlas Reclamation Plans for the Moab Facility

Ailas’ Moab urantum milling facility, which is located on the west bank
of the Colorado River approximately 3 miles northwest of Moab, Utah, ceased
commercial operation in 1984, At present, on site at the facility is a 10.5-million-
ton mill tailings pile that needs to be reclaimed (1.¢., stabilized) for long-term
disposal. This pile, which currently occupies approximately 130 acres of land
and rises 10 a height of some 90 feet. is located within 750 feet of the Colorado
River. See Office of Nuclear Materials Safety and Safeguards (NMSS), U.L.
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Nuclear Regulatory Commission (NRC), NUREG-1531, Draft Environmental
Impact Statement [(E15)] Related to Reclamation of the Uranium Mill Tailings
at the Atlas Site, Moab, Utah (Jan. 1996) at 1-4, 2-1.

To comply with agency requirements regarding site stabilization, Atlas ini-
tially submitted an onsite reclamation plan in 1981, which the NRC Staff ap-
proved the following year. Then, in 1988 Atlas submutted a license amendment
application that included a revised onsite reclamation plan. Staff review of that
plan resulted i requests for additional information and redesign. Thereafter, in
June 1992 Atlas submitted another revised onsite reclamation plan. In July 1993,
the Staff issued a notice of its intent to approve this Atlas reclamation plan and
made available for public comment an environmental assessment regarding the
proposed Atlas plan. See NMSS, NRC, NUREG-1532, Draft Technical Evalua-
tion Report [(TER)] for the Revised Reclamauon Plan for the Atlas Corporation
Moab Mill (Jan. 1996) at 1-4.

Based on public comment, in October 1993 the Staff withdrew the July 1993
notice of intent, and in March 1994 issued another notice declaring its intent
to prepare a full-blown EIS. The Staff also began a reevaluation of the entire
revised Ar'as reclamation plan. See id  As part of this reevaluation process,
in March 1994 the Staff also issued a notice that included an opportunity for a
hearing on the revised Atlas reclamation plan. See 67 Fed. Reg. 16,665, 16,665
(1994). No hearing requests apparently were filed in response to this notice,
however.

The Staff finally issued a draft EIS and a draft TER on Atlas’ proposed onsite
reclamation pian in January 1996. A final TER regarding the plan was issued in
March 1597, while a final EIS apparently is not expected until the fall of 1997.
See Licensee's Response (Apr. 7, 1997) at 2 & n.2 [hereinafter Atlas Response].

B.  Atlas Request to Extend Radon Barrier Completion Date

Related to the approval of a reclamation plan for the Atlas facility is the
item of central interest in this proceeding:  the December 31, 1996 target date
initially set for the placement of a final carthen cover on the Moab facility
tailings to hmit radon cmissions to a flux of no more than 20 picocuries per
meter squared per second (pCi/m?*/s). This date came into play by reason of
an October 1991 memorandum of understanding between the Environnental
Protection Agency and the NRC that set out target dates for final radon barrier
emplacement for a numiber of tailings impoundments, including the Atlas Moab
facility. See 56 Fed. Reg. 55434, 55435 (1991). Subsequently, the December
31, 1996 date for final radon barner emplacement at the Moab facility was
incorporated into the Atlas license a: LC 55 A.(3) by Amendment No. 17 issued
on November 4, 1992,
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Under LC 55 C., which also was adopted under Amendment No. 17, any
request 1o revise the final radon barrier completion date specified in the license
“must demonstrate ihat compliance was not technologically feasible (including
inclement weather, litigavon which compels delay to reclamation, of other
factors beyond the control of the licensee).” See Letter from Sherwin E. Turk,
NRC Staff Counsel, to Presiding Officer and Special Assistant (Feb. 14, 1997),
encl. 1, at 11 (License No. SUA-917. Amendment No. 27) [heremnafter Turk
Letter]. Relying on this provision, see Atlas Response at 8-9, on December
30. 1996, Atlas asked to amend the Moab facility license to extend by 4 years
the December 31, 1996 date specified in LC 55 A.(3) for final radon barrier
completion. As the basis for this request, Atlas declared that ( 1) the December
1996 deadline was footed on the assumption the Moab facility reclamation plan
would be approved in 1993, thereby allowing 3 years 10 perform construction
work and still provide an adequute period for consolidation of affected materials
placed in the impoundment beiore placement of the final radon barrier; and (2)
because the agency EIS and TER were not completed, Atlas did not have the
plan approval needed to begin construction. See Turk Letter, encl. 2, at 1-2
(Letter from Richard E. Blubaugh, Atlas Cotp.. to Jos~ ph J. Holonich, NMSS,
NRC (Dec. 20, 1996)).

C. Adjudicatory Proceeding Procedura Posture

On January 14, 1997, the Staff issued a notice stating it had received
the December 20 Atlas hicense amendment application and was offering an
opportunity for a 10 C.F.R. Part 2, Subpart L informal hearing on the Licensee’s
request. See 62 Fed. Reg. 3313, 3313 (1997). In a one-page letter dated January
30, 1997, Petitioner Darke asked for a hearing regarding the Atlas amendment
request. See Leuer from John Francis Darke to decretary, NRC (Jan. 30, 1997)
[hereinafter Darke Hearing Request]. Besides asserting the requested licensing
action “is without factual or legal basis.” Petitioner Darke sought o have the
matter heard under the rules for formal adjudicatory proceedings set forth in
Subpart G of 10 CER. Part 2. Id. Further, addressing his standing to become
a party to such a proceeding, he stated only that the proposed amendment was
“predominately adverse 10 the heaith and safety of the requestor and his family,
who reside in the vicinity of the subject site.” Id.

After being designated as presiding officer for this proceeding, see 62 Fed.
Reg. 7279 (1997), on February 12, 1997, 1 issued an initial order. That order
established a deadline for the Staff 1o specify whether it wished to be a party
to this proceeding. It also provided Petitioner Darke with an opportunity to
supplement his hearing petition to address more fully the issue of s standing
and to explain in more detail his areas of concern regarding the Atlas amendment
request and his reasons for claiming that a formal adjudication under Subpart G
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was apnropriate. See Presiding Officer Memorandum and Order (Inttial Order)
(Feb. 12, 1997) at 2-3 [hereinafier Initial Order).

In a February 21, 1997 response to this order, the Staft declared that, in
accordance with 10 CER. §2.1213, it would not participate as a party in this
proceeding. See Letter from Sherwin E. Turk, NRC Staff Counsel, to Presiding
Officer and Special Assistant (Feb. 21, 1997). Petitioner Darke responded
to the inital order with two substantive filings.' In the first, submitted on
February 24, 1997, he addressed the question of why this proceeding should
be conducted under Subpart G formal procedures. See [First Response to
Presiding Officer’s Memorandum and Grder Dated February 13, 1997] (Feb.
24, 1997) [hereinafter Darke February 24 Response]. In his second filing,
dated March 3, 1997, Petitioner Darke discussed his areas of concern regarding
the proposed amendment and the basis for his standing to inervene in this
proceeding. See [Second Response to Presiding Officer’s Memorandum and
Order Dated February 13, 1997] (Mar. 3, '997) [hereinafter Darke March 3
Response].

On March §, 1997, the Staff submitted a letter declaring that, in accordance
with 10 C.F.R. §2.1205(m), the previous day it had issued the license amend-
ment sought by Atlas, thereby revising LC 55 A.(3) to change the date for final
radon barner placement at the Moab facility to December 31, 2000. See Letter
from Sherwin E. Turk, NRC Staff Counsel, to Presiding Officer and Special As-
sistant (Mar. 5, 1997). Although a petitioncr may contest a Statf determination
to issue a license amendment during the pendency of a hearing, see 10 CFR.
§ 2.1263, Petitioner Darke did not initiate such a challenge.

Thereafter, in a March 11, 1997 memorandum and order, I afforded Petitioner
Darke an opportunity to make an additional submission addressing the issue of
standing. See Presiding Officer Memorandum and Order (Permitting Additional
Filing) (Mar. 11, 1997) at 2-3 [hereinafter Additional Filing Order]. He filed
that pleading on March 24, 1997. See [Response to Presiding Officer’s March
11, 1997 Memorandum and Order] (Mar. 24, 1997) [her=inafter Darke March
24 Response]. Atlas then submitted its response to all of Pettioner Darke's
prior filings, asserting he lacked standing and had failed to specify areas of
concern germane 1o the proceeding or to establish an adequate basis for his
request that formal adjudicatory procedures be used. See Atlas Response at 4-
11. In lieu of a prehearing conference/oral argument on these 1ssues, | permitted
Petitioner Darke to file a reply to this Atlas response. See Presiding Officer
Order (Permitting Reply Filing) (Apr. 11, 1997) at 2 [hereinafter Reply Filing
Order]. Petitioner Darke did so on April 21, 1997, See [Response to Presiding

!In addition, Petitioner Darke filed a thied pleading in which he provided cortections to the first iwo pleadings
See [Third Response 1o Presiding Officer's Memorandum and Order Dated February 13, 1997] (Mar. 13, 1997)
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Officer’s April 11, 1997 Memorandum and Order] (Apr. 21, 1997) [hereinafter
Darke Reply].

IL  ANALYSIS

Section 2.1205 of title 10 of the Code of Federal Regulations makes it
clear that to be admitted as a party in an informal adjudication under Subpart
L of Part 2 regarding a licensee-initiated materials license amendment, the
individual or organization filing a hearing/in crvention request must establish
three things: (1) the petitioner is a “person whose interest may be affected by
the proceeding” within the meaning of section 189a(1)(A) of the Atomic Energy
Actof 1954 (AEA), 42 U.S.C. § 2239(a)(1)(A), in that the petitioner has standing
to participate in the proceeding consistent with the standards governing standing
in judicial proceedings generally; (2) the petitioner has “areas of concern”
regarding the requested licensing action that are germane to the subject matter of
the amendment proceeding; and (3) the hearing/intervention petition was timely
filed. See 10 CFR. §2.1205(¢), (h). In addition, as Petitioner Darke's hearing
request illustrates, the petitioner may request that any proceeding be conducted
employing procedures other than those set forth in 10 C.FR. Part 2, Subpart
L., governing informal adjudications, which could include use of the procedures
for formal, trial-type adjudications set forth in Subpart G of Part 2. See id
§ 2.1209(k).

A.  Timeliness, Areas of Concern, and Additional
Adjudicatory Procedures

As he seeks to address these threshold matters, Petitioner Darke's various
filings present a decidedly mixed bag. For instance. as he points out in his
March 3 response, because he filed (i.e.. mailed) his hearing re juest within 8
days of Federal Register publication of the Staff’s notice of opportunity for
heaiing, Petitioner Darke's hearing request clearly is timely. See Darke March
3 Response at S,

So too, his hearing request, as supplemented by his filings of March 3 and
March 24, sets forth “areas of concern” that are sufficient to support the grant
of his hearing request. As the Commission has indicated, the “areas of concern”
specified in support of a hearing request under Subpart L “need not be extensive,
but [they] must be sufficient to establish that the issues the requester wants
to raise fall generally within the range of matters that properly are subject to
challenge in such a proceeding.” 54 Fed. Reg. 8269, 8272 (1989). Like the
requiremert that a Subpart G formal hearing petition must define the “specific
aspect or aspects of the subject matter of the proceeding as to which petitioner
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wishes to intervene,” 10 CFR. § 2.714(a)(2), the Subpart L direction to define
“areas of concern” is only i tended w ensure that the matters the petitioner
wishes (o discuss in his or |er written presentation are generally within the
scope of the proceeding. In this instance, Petitioner Darke has made it apparent
that, among other things, he wishes to address the validity of the reasons cited by
Licensee Atlas for requesting the amendment (i.e., whether completion under the
prior schedule “was not technologically feasible” in accordance with LC 55 C.
and 10 C.F.R. Part 40, App. A, Criterion 6A(1)) and the efficacy of the extended
completion date, both of which are appropriate subjects for consideration relative
to the license amendment in question. See Darke March 3 Response at 5-8.
On the other hand, Petitioner Darke’s request that Subpart G formal adjudica-
tory procedures be used for this proceeding is well off the mark. The Commis-
sion has indicated that such a request should involve consideration of whether,
given the particular circumstances involved in the proceeding, permitting the use
of additional, trial-type procedures such as oral cross-examination would add ap-
preciably to the factfinding process. See Sequovah Fuels Corp. (Sequoyah UF,
to UF, Facility), CLI-86-17, 24 NRC 489, 497 (1986). Petitioner Darke has
taken a different tack, asserting this proceeding should be held using Subpart
G formal procedures because it does not involve the type of “licensee-initiated
amendment” of a nuclear materials license to which Subpart L is applicable un-
der 10 CFR. §2.1201(a)( 1), See Darke February 24 Response at unnumbered
2-3. There is not the slightest doubt, however, that as a request for a revision
to its 10 CF.R. Part 40 source materials license. the Atlas amendment applica-
tion falls squarely within that designation — as opposed to being a 10 CFR.
Part 2. Subpart B Staff-imposed emendment that would be subject to the formal
hearing procedures in Subpart G - and thus properly 1s the subject of Subpart
L informal procedures. Because Petitioner Darke has made no other showing
in cupport of his request for the use of Subpart G formal procedures, I have no
basis for recommending to the Commission that such procedures be used.

B. Standing to Intervene

My deciston on Priitioner Darke's request to convene a hearing thus comes
down to the question whether he has made a showing sufficient to establish he
has standing to intervene in this proceeding. To establish standing to participate
as of right in an adjudicatory proceeding regarding an agency licensing action,
an individual petitioner must demonstrate that (1) he or she has suffered or
will suffer a distinct and palpable “injury in fact” within the “zone of interests”
arguably protected by the statutes governing the proceeding (e.g., the AEA, the
National Environmental Policy Act of 1969); (2) the injury is fairly traceable to
the challenged action; and (3) the injury is likely to be redressed by a favorable
decision, See Yarkee Atomic Electric Co. (Yankee Nuclear Power Station),
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CLI-96-1, 43 NRC 1, 6 (1996). Further. while the petitioner bears the burden
of establishing his or her standing, it also is clear under Commuission caselaw
that in making a standing determination a presiding officer is to “construe the
pettion in favor of the petitioner.” Georgia Institute of Technoloey (Georgia
Tech Research Reactor, Atlanta, Georgiaj, CLI-95-12, 42 NRC 111, 115 (1995).

As was uoted previously, in his initial hearing request Petitioner Darke's only
statement regarding ais standing (o intervene was that the Atlas amendment
request was “preaominately adverse” to nis health and safety and that of his
family, “whc reside in the vicinity of the subject site.” Darke Hearing Request
at ! In an effort to learn more about his standing claim, in my February 12
initial order I gave Petitioner Darke an opportunity to supplement his hearing
petition to address “in detail” the basis for his standing. Initial Order at 2-
3. Petitioner Darke did discuss his standing further in his March 3 response,
declaring in toto:

That interest (the health and safety of the requestor and his family, who reside in the vicinity
of the Moab facility) would be challenged by the granting of the amendment proposed by
the Application as offered by the Applicant/Licensee submittal of December 20, 1996

The undersigned and his family would suffer direct harm, radiological and other wise by
such granting

Darke March 3 Response at 8-9.

After reviewing that pleading, I issued an additional order that described
the parameters of the agency caselaw on standing, including the need for an
individual petitioner to make a specific showing of the “distance (in miles)”
from the facility at which the petitioner either resides or engages in recreational
or other activities, and permitted Petitioner Darke to make a further filing on the
subject. Additional Filing Order at 2-3. He made that submission on March 24,
1997, the substance of which 1s discussed below. Thereafter, although Licensee
Atlas in its April 7 response challenged Petitioner Darke's asserted bases for
standing, see Atlas Response at 5-8, and Petitioner Darke had an opportunity
o respond to any of tae arguments in that response, see Reply Filing Order
at 2, he made no further assertions concerning the grounds for his standing to
intervene in this proceeding. See Darke Reply at 4.

Consequently, on the question of Petitioner Darke's standing to intervene in
this proceeding, the pertinent pleading is his March 24, 1997 response in which
he provided essentially all the information now before me regarding the basis
for his standing. In that filing, Petitoner Darke declared that while ke does
not live within or on the boundary of the Moab facility, he and his family do
undertake certain activities that establish his interests are affected by the facility
such that he has standing to intervene n this proceeding. These include (1)
obtaining potable water for drinking and cooking from “a source that is within
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a short walk” of the Moab facility; (2) using fire fuel driftwood taken from
the Colorado River, which flows by the Moab facility; (3) bathing with or in
the waters of the Colorado River; (4) using a public telephone that is a “short
walk™ from the Moab facility: (5) undertaking various other activities, including
recreational and educational activities, on public and private lands in “close
proximity” to the Moab facility; and (6) using local transportation corridors
in “close proximity” to the Moab facility. Darke March 24 Response at 2-3.
Petitioner Darke also declared that certain structures, systems, or components
found within or “nearby” the facility impede his use of the Colorado River
in violation of 33 US.C. §§401-413 and that the fucility precludes him from
using certain “necessary” amenities provided by the Colorado River that are
“proximate (a short walk)" from the facility. /d at 4. Petitioner Darke then
concluded that as a result of these various activities, he and his family “most
probably intercept numerous overloaded exposure pathways (some radiological)
which originate” within the Moab facility, thereby resulting in “direct harm” to
him and to them. /d.

in its April 7, 1997 response to Petitioner Darke's filings, Licensee Atlas
argued that he had failed to make any allegation of “injury in fact” sufficient to
support a finding that he has standing to be admitted as a party to this proceeding.
According 1o Atlas, the tailings pile at the Moab facility has an interim cover that
virtually eliminates windblown particulate emissions so that Atlas complies with
the applicable agercy o e hmuts in 10 C.F.R. §§20.1301-.1302. Licensee Atlas
further declared that Petitioner Darke's assertions regarding use of water from
the Colorado River for dnnking, cooking, and buthing are not sufficient because
he has nat indicated whether the source of this water is surface water or ground
water and whether it is upstream or downstream from the Moab facility. Licensee
Atlas also maintained Petitioner Darke's concern about exposure pathways is
“nonsense” that bears no relatioaship to the license amendment at issue. Atlas
Response at 5-7.

To be sure, Licensee Atlas’ claim that “regulatory limits™ are not being
exceeded by offsite releases from the Moab facility is not, standing alone,
sufficient to show that Petitioner Darke lacks standing. As was noted recently in
the face of a similar assertion, “[r]elative to a threshold standing determination,

even minor radiological exposures resulting from a proposed licensee
activity can be enouzh to create the requisite injury in fact.” General Public
Ltilities Nuclear “orp. (Oyster Creek Nuclear Generating Station), LBP-96-23,
44 NRC 143, 158 (1996). As Licensee Atlas’ own annual dose calculations
indicate, currently the facility does provide at least some radiological exposures
to offsite individuals, albeit small. See Atlas Response. exh. C. Further, on this
record there is nothing to suggest there 1s a reasonable expectation that such
exposurss will not occur duning the additiona! period that is the subject of the
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license amendment. As such, the potential for offsite radiological impacts from
the facility, and thus for injury in fact to offsite individuals, exists.

By the same token, a showing that there may be some offsite radiological
impacts to someone is not enough to establish standing for Petitioner Darke.
As the Cominission has made clear on a number of occasions, in the context
of a proceedings other than those for the grant of a reactor construction permit
or operating license, a petitioner who wants to establish “injury in fact” for
standing purposes must make some spec:fic showing outlining how the particular
radiological (or other cognizable) impacts from the nuclear facility or materials
involved in the licensing acuion at issue can reasonably be assumed to accrue
to the petitioner. See, e.g.. Yankee Atomic Electric Co. (Yankee Nuclear Power
Station), CL1-96-7, 43 NRC 235, 247-48 (1996); 55 Fed. Reg. 36,801, 36,804
(1990); 54 id. at 8272. As I noted in my March 11, 1997 memorandum
and order, see Additional Filing Order at 2, petitioners generally do this by
quantifying the distance from the nuclear facility or materials at which they
reside or engage in other activities they believe are likely to result in radiological
impacts. See, e.g.. Oyster Creek, LBP-96-23, 44 NRC at 157-59.

Petitioner Darke's problem in this instance is that he has failed to carry his
burden to provide the specific information needed to establish his injury in fact.
Simply put, he has not shown any reasonable nexus between himself and any
purported radiological impacts. Petitioner Darke certainly has made assertions
about potential facility-related airborne and waterborne radiological contacts.
He has not, however, delineated these with enough concreteness to establish
some impact on him that is sufficient to provide him with standing '

For instance, Petitioner Darke claims he may suffer radiological impacts as a
result of drinking, bathing, and cooking with water from the Colorado River that
flows next 10 the Moab facility. Yet, he has not provided any information that
indicates whether these water-related activities are being conducted upstream
or downstream from the facility, a fact critical to establishing whether these
activities will provide the requisite injury in fact. So too, his description of his
other activities near the facility are all quantified with vague terms such as “near,”
“close proximity,” or “in the vicinity.” Notwithstanding the Commission’s

? Peutiones Darke also refers o impacts on his family i seeluing to establish his standing 1o be a party 1o this
proceeding.  His ability to gan standing for himself based on ingury in fact 1o the imierests of his spouse or
children (especially if those children are not minors) 1s problematic  See Detroit Edison Co (Enrico Ferma Atonwe
Power Plant. Unit 2), ALAB-470, 7 NRC 471 474 n !} (1978) (mother cannot represent interests | ropminor son
atencing medical school m vicunty of proposed nuclear factlity) Nouetheless. becavse Petitione. Darke has oot
sought w establish his interests are be 4 on circumstances different from those of the members of his family, |
need aot reach this 1ssuc

! Petitioner Darke does refer to “numerous overloaded exposure pathways (some radiclogical) emanating from
the Moab facility that will harm him and has family. s2¢ Darke March 24 Response at 4. apparently suggesting
there also 15 a nonraaiciogical component © his njury 10 1t He has not. however. provided any detail about
the nature of any purported noaradiological impacts so as 1o give me a basis for considenng them in making a
stanchng determenation
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general guidance o afford a liberal construction to petitioner hearing requests,
I am unable to find these cryptic references adequate to establish the required
nexus with any facility radiological impacts, particulacly in light of the repeated
guidance given Petitioner Darke about the need to make a specific showing in
this regard.*

I thus conclude Petitioner Darke has not met his burden of showing that Atlas’
requested license amendment will result in injury in fact to him or his family.*
Because he has failed to establish this element that 1s vital to demonstrating his
standing to intervene in this proceeding, his hearing request must be dismissed.

L CONCLUSION

In accordance with 10 CF.R. §2.1205(¢), (h). Petitioner Darke has estab-
lished that his hearing request challenging applicant Atlas’ December 20, 1996
license amendment application is timely and specifies areas of concern that are
germane to the subject matter of the proceeding. Nonetheless, despite multi-
ple opportunities to address the issue, for the reasons outlined above Petitioner
Darke has failed to meet his burden to establish his standing to intervene in
this proceeding. Accordingly, 1 deny Petitioner Darke's hearing request and
terminate this proceeding ®

For the foregoing reasons, it is, this sixteenth day of May 1997, ORDERED
that.

1. The January 30, 1997 hearing request of John Francis Darke is denied
and this proceeding is dismissed.

2. In accordance with the provisions of 10 C.F.R. § 2.1205(0), as it rules
upon a hearing request, this Memorandum and Order may be appealed to

e my inttial order, [ also advised Peutioner Darke that i1 generally is the pracuce for participants making factual
chums regarding the circumstances that establish standing 10 do so i affidavit form that is notanzed or includes a
declaration that the statements are rue and are made under penalty of perjury See tninal Order at 3 As Licznsee
Atlas notes, Petitioner Darke apparently has made no effort to comply with this guidance Ser Atlas Response
at 5. Providing this assurance of the accuracy of factual representations about standing ts imponant. nonetheless,
because Petitioner Darke appears pro se and generally 1s making representations abou, himself (rather than about
other individualsy, | am not dismussing this case because of his failure to comply with this instruction

* As was noted shove, ser supra p. 425 Peitioner Darke also has made assertions abous faciuty-refsed impacts
impainng his use of nuvigable waters in violanon of 33 U S C §§401-413 Besides suffering from the vagueness
problem already identified. it 13 ot apparent how this claim meets the standing requirement that any purported
imury in fact come within the “zone of interests ' that 1s being protected by the statutes governing this proceeding
®In his pleadings. Peutioner Darke repeatedly champions the need to establish a local public document room
m the vicinity of the Moab facility See, ¢ ¢ Darke Heanng Request at | Because | am denying his heanng
request and terminating this proceeding. there 1s no cause for me o consider that entreaty further  Peutioner Darke
does. of course, have 1oll-free access to information regarding the Moub faciiity through reference assistance and
a public users’ on-line data base provided 1n conpunction with the agency’'s Washington. D.C public document
room or he can seek facility-related documents through requests un fer the Freedom of Information Act, S USC
§552
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the Commuission by filing an appeal statement that sucinctly sets out, with
supporting arguments, the errors alleged. To be timely. an appeal statement
must be filed within 10 days after this Memorandum and Order i» served (1.e.,
on or before Monday, June 2, 1997).

G. Paul Bollwurk, I11
ADMINISTVATIVE JUDGE

Rockville, Maryland
May 16, 1997
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Jjudges:

Peter B. Bloch, Presiding Officer
Charies N. Keiber, Special Ausistant

In the Matter of Docket No. 40-8681-MLA
(ASLBP No. 97-726-03-MLA)

(License Amendment)

(Re: Alternate Feed Material)

ENERGY FUELS NUCLEAR, INC.
(White Mesa Uranium Mill) May 27, 1997

The Fresiding Officer in this proceeding under 10 CFR. Part 2, Subpart L,
esplained what was required for a party to show standing, including athdavits
of residence, a statement of authorization to represent particular members of
the organizations, and a plausible allegation of injury in fact resulting from
the amendment th2t is the subject of the licensing proceeding. Petitioner were
permitted to file supplemental filings to fulfill these requirements. In addition,
various procedural requirements for Subpart L filings were explained.

RULES OF PRACTICE: STANDING

To attain standing, petitioners should show a plausible way in which activities
licensed by the challenged amendment would injure them. The injury must be
due to the amendment and not to the license itself, which was granted previously.

hie injury must occur to individuals whose residence is demonstrated in the
filing and whom the organizations are authorized to vepresent.
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MEMORANDUM AND ORDER
(Additional Filings Required)

This proceeding involves a challenge to a license amendment that was issued
by the Staff of the Nuclear Regulatory Commission (Staff) on April 2, 1997
The amendment permits the receipt and processing of alternate feed material
(i.e., material other than natural ore) at Licensee's White Mesa Uranium Mill
located near Blanding, Utah. See 10 CFR. Part 40, Appendix A, which sets
forth several design critenia and requires that licensing decisions “take into
account the risk to the prblic health and safety and the environment with
due consideration to the economic costs involved . . . ."; 40 C.F.R. Part 192,
Subparts D & E. See also the following nonbinding Staff guidance: “Final
Position and Guidance on the Use of Uranium Mill Feed Material Other Than
Natural Ores,” 60 Fed. Reg. 49,29€ (Sept. 22, 1995).

The following requests for a hearing have been filed:

1. Native American People’s Historic Foundation, April 16. 1997, Winston

M. Mason, Head of Council.

2 Mr. Norman Begay, April 30, 1997. Mr. Begay writes on behalf of

himself and his community.

3. Wesrwater Navajo Community, May S, 1997, Luia J. Katso, Community

Spokesperson.
4 US. Department of Energy, May 5, 1997, G. Leah Dever, Assistant
Manager for Environmental Management.

The Staff filed its response to these filings on May 21, 1997 (Staff Re-
sponse). Although the Staff Response 1s admittedly unuimely, based on “some
confusion,” 1 have decided to permit its filing out-of-time. The Staff Response
is very helpful because it reviews in detail the Commission’s requirements for
standing. In particular, the Staff draws attention to the need to specify “the par-
ticular manner in which those persons or entities may be affected by the instant
license amendment.”

My review of the filings persuades me that there is a need for greater
particulanty concerning standing. Among petitioners, Mr. Begay comes closest
to alleging a rround for standing. He states:

Our Community and our water wells he adjacent to. as well as downstream and downwind
from the EFN Mill. The radionucleids which make up the Cotter Concentrate originally came
from Belgium Congo Ore containing approximately 60% Uranium, and now still comtain 10%

"'Lester from Joseph ] Holonich. Chief, Uranium Recovery Branch. Division of Waste Management, Office of
Nuclear Material Safety and Safeguards. Apnl 2 1997, Attachment 4 to the Letter of the Native Amencan Peoples
Histoncal Foundation, Apnl 25, 1997

* Suafy Response 2t 2 o |
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Uramum. Not only does thes hazardous waste contain extremely high radioactivity and radon
gas properties, but each wme it 1s processed it adds further harmful constituents, which are
perhaps more immediately dangerous to human health than the radionuclides  According
0 reports, your agency. and the Department of Energy have stated that DOE 15 unable 10
stabilize the Cotter Concentrate. Therefore, on the basis of concerns for the health and safety
of myself, my family, and my community, | ask for standing 1o argue against bringing these
contarminants 1o the White Mesa Mill |

Because the license to operate the White Mesa Uranium Mill is not at issue
in this proceeding, a petitoner's standing must not be based on harm resulting
from the license to operate. The only issues that may be raised must relate to the
specific actions proposed to be taken under the license amendment. To show
standing, an individual or an organization must show how it may be harmed
(“injury in fact”) by the amendment* It is typical in our proceedings that an
individual would submit an affidavit concerning where they live and how far that
is from the proposed activity. An orgamzation typically would file an affidavit
showing that its interests as an organization will be injured or that a particular
person or group of people, whom it is autherized to represert, live in particular
addresses, stating how far they live from the proposed activity.

In addition to proximity, petitioner should show a plausible way in which
activities hicensed by the challenged amendment would injure them. For
example, Mr, Begay is concerned about the contamination of water wells, and he
states that the Cotter Concentrate is “unstable.” This, in itself, does not show a
plausible mechanism for injury. The license permits these matenals to be stored
according to prescribed procedures and methods of monitoring. If a petitioner
alleges a way in which it fears that this particular material would fail to be
properly confined and would escape into the groundwater, then a requirement
for standing would appear to be met.* Alternatively, if intervenor can show that
there i1s a law preventing this particular matenal tfrom being stored pursuant to
the amendment, then there may also be a presumption of injury sufficient to
establish standing. One way or another, a petitioner must show the specific
injury that is feared and how that injury might occur,

At this stage of the proceeding, [ will interpret the petition favorably to the
petitioner and will not require the same kind of proof of injury that would
be required to render a decision in its favor. But a plausible mechapism for

"Novmﬂnﬂeuyslmru(;\pnl 30, 1997 @t
“The requirement of “injury in fact” must not be taken htecally 1t is fulfilled by demonstrating that there is reason
to bebeve an accident may occur Curators of the Universiny of Missourr, LBP-90-1%, 3] NRC 559, §66 (1990)
Note that this Subpart [ case interprets “injury in fact” in light of the exient 1o which facts may be a ailable 1 a
tioner
A pentioner may not allege an imury 1o anyone other than isell For example. a member of the general public
may nos allege an inpury o a worker af the plant  Florida Power and Light Co. (St Lucie Nuclear Power Plant,
Units | and 23 CLL8921 30 NRC 325 329 (1989)
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injury must be described. 1 recommend that Petiticners become familiar with
an excellent discussion of standing found in Consumers Power Co. (Pulisades
Nuclear Plant). LBP-79-20, 10 NRC 108 (1979).

I note that 1t is the policy of the United States Nuclear Regulatory Com-
mission o encourage settlement in cases pending before it. Pursuant to that
policy, I have encouraged the parties to negotiate and have offered my services
in on-the-record mediation. At this time, there is no interest in those efforts and
I have abandoned them. Parties are stull encouraged 10 negotiate. Even if they
do not negotiate a settlement, parties may find negotiations fruitful in facilitating
the exchange of information and devising efficient ways of proceeding with this
case. There is no rule prohibiting contact among parties. The Presiding Officer
continues (0 offer. on request, either hus own mediation services, which must be
on the record, or the mediation services of a Settlement Judge, who could be
appointed on request and could assist in private discussions,

Procedural Requirements

In accordance with my authonty under 10 CFR. §2.1209, I set forth the
following dirr “tives regarding the further conduct of this proceeding:

I SCHEDULE FOR ADDITIONAL FILINGS REGARDING
PETITIONERS' HEARING REQUEST

A.  Supplements to Petitioners' Hearing Requests

On or before Monday, June 9. 1997, Petitioners may file supplements to their
hearing requests. In the supplements, a petitioner should address in detail the
following items:

1. An interest in the proceeding and how that interest may be affected by
the results of the proceeding, including the reasons why the judicial
standards for standing are met, so as to be permitted a hearing, with
particular reference to the factors set forth in 10 C.F.R. § 2.1205(h); and

2. Amended areas of concern about the license amendment.

Any factual information provided in support ot the petitioner’s supplement
(such as statements providing details regarding the petitioner’s proximity to the
facility) should be set forth in an accompanying affidavit that (a) is notarized, or
(b) states that all statements in the affidavit are true to the best of the atfiant’s
knowledge and beliel and are made under penalty of perjury.
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B, Answer to Petitioner’s Hearing Request and Supplement

This order 1s being served by express mail. Any Applicant answer to a
petitioner’s hearing request and any supplement thercto shall be filed so that
it 1s received by all recipients on or before Monday, June 23, 1997 A Staff
answer likewise shall be filed so that it is received by all recipients on or before
Monday, June 23, 1997.

I NOTICE OF APPEARANCE

If they have not already done so, within /5 days of the date of this
Memorandum and Order, each attorney or representative for each participant
shall file a notice of appearance complying with the requirements of 10 CFR.
§ 2.713(b). In each notice of appearance, in addition to providing a business
address and telephone number, if an attorney or representative has a facsimile
number and/or an Internet e-mail address, the attorney or representative should
provide that information as well.

1. SERVICE ON THE PRESIDING OFFICER AND
THE SPECIAL ASSISTANT

For each pleading or other submission filed before the Presiding Officer or
the Commission in this proceeding, in addition to submitting an onginal and
two conforming copies to the Office of the Secretary as required by 10 CIFR
§2.1203(c) and serving a copy on every other participant in accordance with
sections 2.701(b) and 2.1203(¢), a participant should serve conforming copies
on the Presiding Officer and on the Special Assistant by one of the following
methods:

I, Regular Mawl. To complete service via United States Postal Service
tirst-class mail, a participant should send conforming copies to the
Presidiivg Officer and the Special Assistant at the following address:

Awomic Safety and Licensing Board Panel

U.S. Nuclear Regulatory Commuission

Washington, DC 20555-0001
For regular mail service, the Staff may use the NRC internal mail system
(Mail Stop T-3F23) in lieu of first-class mail.
Overnight or Hand Delivery.  To complete service via overnight (e.g..
express mail) or hand delivery, a participant should send conforming
copies to the Presiding Officer and the Special Assistant at the foliowing
address:

e
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Atomic Safety and Licensing Board Panel

Third Floor Two White Flint North

11545 Rockville Pike

Rockville, MD 20852
Facsimile Transmission® To complete service by facsimile transmis-
ston, a participant should (1) send one copy by facsimile transmission to
the attention of the Presiding Officer and the Special Assistant at (301)
415-5599 (verification (301) 415-7405); and (2) that same date, send
conforming copies to the Presiding Officer and the Special Assistant by
regular mail at an address given in paragraph |, above,
Timely Service.  To be timely, any pleading or other submission served
on the Presiding Officer and the Special Assistant by hand delivery,
facsimile transmission, or e-mail must be received by the Presiding
Officer, the Special Assistant, and each of the other parties no later
than 4:30 pm, Eastern Time on the date due. The Secretary of the
Commission also should receive a copy, which may be mailed regular
mail at the same time the other service is effected.
Parties may send, for my convenience, a computer-readable copy of any
filing. either on a floppy disk or as an attachment to e-mail. Any format
readable by Wordperfect 6.1 would be useful.

IV, MOTIONS FOR EXTENSION OF TIME

For any motion for extension of time filed with the Presiding Officer in this
proceeding, except upon a showing of good cause, the participant requesting
the extension shall:

1.

L

Ascertain whether and when any other participant intends to oppose or
otherwise respond to the motion and apprise the Presiding Officer of
that information n the motion; and

Serve the motion on the Presiding Officer and the parties so that, if
possible, it 1s in their hands at least three business days before the due
dat» for the pleading or other submission for which an extension is
sought.

V. EXHIBITS/ATTACHMENTS TO FILINGS

If a participant files a pleading or other submission with the Presiding Officer
that has additional documents appended to it as exhibits or attachments, a

® E-mai! filing alse will be accepted providing paper copies also are served  The Fresiding Officer will respond
0 questions ahout ¢-mail service
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separate alpha or numernic designation (e.g., Exhibit 1, Attachment A) should
be given to each appended document, either on the first page of the appended
document or on a cover/divider sheet in front of the appended document. Each
attachment also should have a tab so that it may be easily accessed without
thumbing through all the pages.

It is so ORDERED.

Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland
May 27, 1997
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