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MEMORANDUM TO: B. Paui Cotter, Jr.

Chief Administrative Judge

Atomi Sgty and Licensing Board Panel
FROM: Jot& Hoyle, etary
SUBJECT: REQUEST FOR HEARING SUBMITTED BY

BARMETT INDUSTRIAL X-RAY, INC.

Attached is a request for a hearing dated June 16, 1997, submitted by Barnett Industrial
X-Ray, Inc. (Docket No. 30-30621) in response to an "Order Imposing Civil Monetary
Penalty" issued by the NRC Staff on May 23, 1237. The Order was published in the
Eederal Register at 62 Fed. Reg. 30346 (June 3, 1997). (Copy Attached)

The request for hearing, as well as related background material, are being referred to you
for appropriate action in accordance with 10 C.F.R. Sec. 2.772(j).

Attachments: as stated

cc. Commission Legal Assistants
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EDO

NMSS

Loyd Barnett

Barnett Industrial X-Ray
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BARNETT INDUSTRIAL X-RAY, Inc.

To: Director, Office of Enforcement, USNRC.
From: Loyd Barnett, Barnett Industrial X-Ray
Subject: Request for an Enforcement Hearing

Date: Jone 16, 1997

Sir:

In response to the “Order Imposing Civil Monetary Penaliy” dated May 23, 1997,
I respectful'y request an enforcement hearing as specified in said letter.

Lo

Loyd Baruert
President

P.O.Box 1991 + Stillwater. Oklshoma 74076 <« 405/3770234 « FAX: 405/377-2115
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ADDRESSES: Address requests for gingle
capies of schedules identified in this
notice to the Civilian Appraisal Staff
(NWRC), National Archives and Rscords
Administration, College Park, MD
20740-6001. Reques*+rs must cite the
control pumber assigned to each
schedule when requesting & copy The
control number 0550111 in the
parentheses immediately after the name
of the requesting agency
FOR FURTHE R INFORMATION CONTACT:
Michae! L. Miller, Director, Records
Management Programs, National
Archives and Records Administratian,
8601 Adelphi Road, College Park, MD
20740-6001, telephone (301)713-7110.
SUPPLEMENTARY INFORMATION: Each ysar
U.S Goverument agencies creste
billions of recurds on paper, film,
magnotic tape, and other media. In order
to cuntrel this sccumulation, agency
records managers prepare records
schedules specifying when the agency
no longer needs the records and what
happens to the records after this period
Some schedules are comprehensive and
cover all the records of an agency or one
of its major subdivisions. These
comprehensive scoedules provide for
the eventual transfer to the Netiona!
Archives of historically val uable records
and suthorize the disposal of all other
records. Most schedules, howuver, cover
records of only one office or program or
a few series of records, and many are
updstes of previcusly approved
schedules. Such schedules also may
include records that are designate for _
permenent retention

Destruction of records requires the
lpproul of the Archivist of the United

States Thic spproval is granted after s
thorough nucf» of the records that takes
into account their administrative use by
the agency of erigin, the rights of the
Government and of private persons
directly affected by the Government's
activities, and histcrical or other value

This public notice identifies the
Federa! agencies and their subdivisions
requesting disposition authority,
includes the control pumber assi
each schedule, and briefly descri
records proposed for disposal The
records schedule contains additional
information about the records and theis
disposition. Further information about
the disposition process will be
furnished to each requester
Schedules Pending

1. Department of the Army (N1-AU-
87-7) Professional conduct and lega!
mismansgement records accumulated in
the office of the judge Advocate
General

2. Department of Commerce, National
Oceanic and Atmospheric

ed to
che

Administration (N1-870-96-8)
Nautical chart source standard files.

3. Department of Justice (N1-60-97--
3) Case files relating to enforcement of
the Americans with Disabilities Act of
1990

4. De ent of justice (N1-118-87~
1). Reading files maintained by U.S.
Attorneys ;

5. Department of Justice, United
States Marshals Service (N1-527-97-8)
Special assignments files.

6. Departmnent of State, Bureau of
Public Affairs (N1-88-987-11). “U.S.
Foreign Afiairs on CO-ROM" prepared
by the Office of Public Communications

7. Department of State (N1-56-87~
16). Routine, facilitative, duplicative, or
fragmentary records of Biresu of
African Affairs, Bureau of Inter-
American Affairs, Bureau of Intalligence
and Research, and the Exacutive
Secretariat

8. Departmant of the Treasury, Office
of the Comptroller of the Currency (N1~
101-97-3). Bank examination warking
papers

9. Consumer Product Safety
Commission (N1-424-84-1). Case files
maintained by the Office of General
Counsel

10. Federal Retirement '!’ndﬁ
Investment Board (N1-474-96-1, N1~
474963 through 5; N1-474-97-1
through §). Camprehensive schedules
for all offices except General Counsel

11. Institute of Museum and Library
Services (N1-288-07-1 and N1-288-
97-2). Formulas grant-relsted records
and working papers to discretianery
grants

12. National Indian
Commission (N1-220-87-6)
Comprehensive schedule for textual and
sudiovisual records (substantive
program records are designated for
permanent retention)

13. Pension Benefit Guaranty
Corporstion (N1-465-95-4). Records of
the Office of General Counsel

14. President’s Council an Physical
Fitness and Sports (N1-220-87-5)
Comprehensive *scords schedule

Deted: May 27,1997
Michae! |. Kurtx,

Assistant Archivist, for Record Services—
Washington, DC

[FR Doc. 97-14403 Filed 6-2-87; 8:45 am)
BILLING COOE 7915-00.8

NATIONAL TRANSPORTATION
SAFETY BOARD

Sunshine Act Meeting

Time: 9:30 s.an., Tuesday, June 10,
1997

Place: The Board Room, 5th Floor
490, L'Enfant Plaza, S W_Washington,
D.C 20594

Status: Open.

«Matters to be Discussed:
6764A Recommendations on Air Bags

and Occupant Restraint Use
6595A Marine Accident Report

Cmund.mg of the Liberian Passenger

STAR PRINCESS on Poundstone

P Lynn Canal, Alaska, June 23,

1995

News Media Contact: Telephone
(202) 314-6100.
FOR MORE INFORMATION CONTACT: Bea
Hardesty, (202) 3146065

Datsd: May 30, 1997,
Bea Hardeaty,
Federal Register Liaison Officer
(FR Doc. $7-14554 Filed 5-30-97, 2:48 pm)
BULLMG CODE TRII-01-2

s

NUCLEAR REQGULATORY
COMiMISSION

[Docket No. G30-30681 Licenss No. 35—
2095301 EA 96-802)

in the Matter of Barneti Industrial X-
Ray, Inc., Stillwater, OK; Order
imposing Civil Monetary Penalty

Barnett Industrial X-Ray, Inc., (BIX or
Licensee) is the holder of Materials
License No. 35-26953-01 issued by the
Nucleer Regulstory Commission (NRC
or Commission) on December 28, 1888,
and last renewed on March 21, 1996
The license authorizes the Licensee to
possess sealed redioactive sources for
use in conducting industrial
rediography activities in sccordance
with the conditions specified therein

¥

An inspection .. = «nvestigation of the
Licensee's activ’ as concducted
October 3, 1996, wrough Decomber 9,
1996, in response to a rediography
incident which the Licensee reported to
the NRC. The results of this inspection
and investigation indicated thet the
Licsnsee had not conducted its
activities in full compliance with NRC
requirements. A written Notice of
Violation and Proposed Lmposition of
Civil Penalty (notice) was served upon
the Licensee by letter dated February 24
1997, The Notice described the nature of
the violstions, the provisions of the
NRC's requirements that the Licensee
bad violated, and the amount of the
civil penalty proposed for the

violations

The Licensee mponda(‘ to the Notice
in & letter deted March 11, 1997 4n its
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"ﬁn"' the Licensee admitted the
violations, but requested that the civil
penalty be remitted bused on the
circumstances of this case (see
Appendix).

After consideration of the Licensee's
response and the arguments for
mitigation contained therein, the NRC
stafi bas determined, as set forth in the
Appendix to this Order, that the penalty

i for the violations designated
in .- tice ahould be iz .

w

In view of the foregoing and pursuant
to Section 234 of the Atomic Energy Act
of 1954, as amended (Act), 42 US.C.
2282, and 10 CFR 2.205, it is hereby
erdered that:

The Licensee pay a civil penalty in
the amount of $4,000 within 30 days of
the date of this Order, by check, draft,
money order, or electronic transfer,
g.y.blo to the Treasurer of the United

tes and mailed to Mr. James
Lisberman, Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, One White Flint North,
11555 Rockville Pike, Rockville, MD
20852-2738.

v

The Licensec may requer’ a hearin
within 30 days of the date of this Order.
Where good cause is shown,
consideration will be given to extending
the time to request a hearing. A request
for extension of time must be mades in
writing to the Director, Office of
Eaforcement, U.S. Nuclear Regulatory
Commission Washington, D.C. 20558,
and include & statement of good cause
for the extension. A request for &
bearing should be clearly marked as e
“Raquest for an Enforcement Hearing"
and shall be addressed to the Director,
Office of Enforcement, U.S. Nuclear
Regulatory Commission Washington,
D.C 20555, with a copy to the
Commission's Document Control Desk,
Washington, D.C. 20555. Copies also
shall be sent to e Assistant General
Counse) {or Hearings and Enforcemen*
st the same address and to the Ragiona!
Administrator, NRC Region IV, 611
Ryan Plaza Drive, Suite 400, Arlington,
Texas 76011.

If & hearing is mquested, the
Cammission will issue an Order
designating the time and place of t*
bearing. If the Licensee fails to rer; -+t
a hearing within 30 days of the cdatc »f
this Ovder (or if written approval of an
extension of me in which to requail &
hearing has not been granted), the
provisions of this Order shall be
effective without furthe: proceedings f

payment has 2ot been made by that
time, the matter may be referred to the
Attarney General for collection.

In the event the Licenses requests a
hearing as provided above, the issues to
be considered at such hearing shall be:

Whether on the basis of the violations
admitied by the Liconsee, this Order
should be sustained.

Deted at Rockville, Marylend this 28rd day
of May 1997,

For the Nuclesr Regulstory Comumission.
Jamas Lisberwan,

Directae, Office of En‘orcemant.
Appendix '
Evaluation and Conchusions

Ou February 24, 1987, & Notics of Violation
axd Proposed kmposition of Clvil Penal
(Notice) was issued for violations iden

during an NRC and to tion.
Barnett Industrial X-Ray, Inc., (BIX or
Licensee) nded to the Notice on March

respo;

11, 1987, BIX admitted the violations, but
requested that the civil penalty be remitted
besed on the circumstances of this case. The
NRC's eveluation of the Licanses's request
and conclusions follow:

Summary of Licensee's Reguest for Mitigation

BIX #tated thet the employwes who
committed the violations wers amply trained
in rediation safety as well as proper
rediography techniques snd ware sudited by
BIX more often than required by NRC
regulations. BIX further stated that it fsels the
“two men Lo question toak it u
themselves to di what they knew to be
right and legal " BIX stated that 50 percent
responsibility on the part of the company, as
the penalty implies,' is inequitable, and

ted thet the penalty be remitted Lo
ight of the circumstances of the case and

BIX's sctions in responding to and reparting

NRC Evaluation of Licenses's Request for
Mitigotion
The NRC recognizes that BIX's emp

were fully trained and sudited in ‘a:m;o
with NRC requirements. The NRC's
Enforcement Policy, howsver, 4oes not sliow
mitigation «f & c'vil penslty for that reason
because training and suditing e required by
NRC regulations While the NRC
acknowlsdges tha! Licensec employwes mey
heve been sudited more frequently than what
ie required by NRC requirements, it appears
that such frequency was uot sufficient to

t the vialstions described in the

NRC regulations set forth minimurm
suditing requirements. It is BIX's - ’
res ibility 10 contro! its activities,
including suditing as Dicesssry to ensure
camplience. o thet regard, it is notewarthy
that BIX stated, in its March 11, 1997
response 1o the Notics, *hat it has “incrensed
the number of jobsite audits by 100% per
rediogrephic crew "

As to BIX's statement that the

radiogrsphers

| The proposed pensity wes one balf of the tase
value for a Sevari’y Level [ problem.

uirements, the NRC considered the

e phers’ conduct in its enforcement
dec'sion. 8 ly, on April 18, 1997, the
NRC & Confirmatory Order to the
ndkwaclm prohibiting him from i
o NRC-licensed activities for a period of
three ysars, and » lottar to the assistant °
rediograpber reminding oim that similar
misconduct in the future may lead to

cant enforosment ectios against him.

less, the radiogrephers’ conduct

on October 3, 1996, does not relieve BIX of
its responaibility a2 a licenses of the
Commission. As uoted below, the
Commission bas left no doubt that licensees
am responsible for violations of NRC
requirements of whether the
occurred s a result of negligence or t-illful
misconduct. BIX's that it should
not be held fully responsible for the actions
of its employees is contrary 1o NRC
requirements, the Enforcemsnt Policy, and
peast enforoement actions.

10 CFR 34.2, defines Radiogrepher as “any
individual who performs or who, in
artandance et the site where the sealed source
or sources ere being used, personally
supervises mdiogrephic operstions and who
is responsible to the licenses for assuring
compliance with the requirements of the
Corumission’s tions and the conditions
of the license " [Emphasis added|

Section VI.A. of the Enfor~ement Policy
ststes, in part, that “licens/ee are not
ordinarily cited for violations resulting from
matters not within their control, surh as
equipment faliures that were n7t avoidable
by reasonable licensee quality sssurence
Measures OF MANRGEIDAD A
bowever, licensees ars held responaible for
the scts of thelr employses.”

“The Commission formally coasidered the
responsibility issue between » licensee end
its employwes in its decision concerning the
Atlantic Ressarch Corparstian case, CLI-80-
7, dated March 14, 1980, In that case, the
Commission stated, in part, that “e division
of respansibility between a licenses and its
sroployses has no place in the NRC
regulatory regime which ls designed 10
implement our obligation to provide
sdequate protection to the health and safety
of the public in the commaercial nuclear
fisld." Therefore, the Licsnses's
understanding of its responaihility (i.e, 50
percen! ibility on the part of BIX) s
incorrect. The NRC boids its licansees 100

nt responsible for licensed ectivities. To

Id otherwise, would mean that BIX
tmproperly transferred contmol of licensed
material to /1y employses

The NRC does not specifically license the

ent or the excployses of & compasy:
rather, the NRC licenses the enti'y. The
licensee uses, and is responsible for the
possession of, Licensed matarial The Liocensee
is the entity that hires, trains, and supervises
the employwes. All licensed o tivities are
carried out by employses of the licensee and,
therefors, all violstions ere caused by
smployees. A licensee obtains the benefits of
good employee rmance and suffers the
consequences of poo: employes performance
Not holding the licensee responsible for the
sctions of its employees, whether such
actions resul! frow negligence or willful
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misconduct, is tantamount to not holding the
licensee responsib.e for the use or possession
of licensed mate 1al If the NRC adopted this
ition, there 'vould be less incentive for
neses Lo rr.onitor their own activities o
assure cor plisnce because licensees could
atribute soncompliance to employee

negligence or misconduct.
With regard to BIX's argumant that ite
actions in responding to and the

incident should be considered, the NRC
notes that! BIX's actions were cousidared in
proposing the civil penalty. In fact, as stated
v NRC's } ebruary 24, 1997 letter, BIX's
pmx:gt voluntary reporting of the incident to
the NRC and its prompt and comprehensive
corrective sctions formad the basis for
proposing s civil penalty lim'ted to one-half
of the base value for & Severity Level [I
problem. Thus, the NRC balieve. that the
circumstances of this cess were sppropristely
considered o determining the proposed
penaity amount.

NRC Conclusion

The NRC rejocts BIX's arguments that it
~hould not be held fully responsible for the
Viuse* 208, and believes that B[X's actions in
responding 1o and reporting the lncident
ware appropriately considered in
determining the proposed E‘ulry amount.
The NRC concludes, therefare, that the
Licensee has not provided adequate
nustification for & reduction or remission of
the proposed civil penalty. Consequently, the
proposed civil penalty io the amount of
$4,000 should be imposed by order.

[FR Doc. 8714384 Filed 6-2-07; £:45 am)
BLLNG CODE 7980010

NUCLEAR REGULATORY
COMMISSION ’

A 97-032)

In the Ma'ter of Mr. Danlel R. Baudino;
Order Prohibiting Involvement in NRC-
Licensed Activities .

Mr. Daniel R. Beudino was formerly
employed by Bechtel Constructors Inc.
(Bechtel) st the Commonwealth Edison
Company’s Dresden Nuclear Station
(ComEd, Dresden, or Licensee] where he
was granted unescorted access. ComEd
holds Facility Licenses No. DPR-2, No.
DPR-19, and No. DPR-25 issued by the
Nuclear Regulatory Commission (NRC
o: Commission) pursuant to 10 CFR part
50. These licenses authorize ComEd to
operate the Dresden Nuclear Station,
Units 2 and 3, and possess and maintain
but not operate Unit 1 (Dresden Station)
located near Morris, [linois, in
accordance with the conditions
specified therein.

In apcordence with 10 CFR 73.56,
nuclear power plant licensees must
conduct access suthorization frograms

for individuals seeking unescorted
#coess (o protected and vital areas of the
Lhm with the objective of Jamviding

gh assurence that individuals granted
unescorted acress ere trustworthy and
reliable and do not constitute an
unreasonable rigk to the health and
safety of the public. The unescorted
acoess suthorization program must
include a background investigation,
including criminal history. The decision
to grant unescorted access authorization
must be based on the licensee's review |
and evelustion of all pertinent
infarmastion.

In order to be certified for unescorted
access at Dresden Station as & contractor
employee, Mr. Bsudino completed
Dresden Station forms entitled
“Personal History Questiannaires for
Unescorted Access” history
questionnaires) on several occasions,
inclu lenuary 16, 1992, and October
5,1992. On each of these faorms, Mz,
Beudino indicated and certified with his
signature that be had never been
arrested and ctaviclodhol e u'lim.lndh
procesding for the violetion of an | law,
regulation or ordinance, includi
driving under the influence or c
offenses other than non-personal in
traffic or pcrh.n‘f offenses. Mr. Baudino
was subsequently ted unescorted
access to the en station on each
occasion, based in part on his
representations an the hist
questionnaires that he bad no a'tmm'
history. Mr. Baudino's unescarted -
access to the Dresden Station was
revoked for cause by the Licensee on
December 5, 1995, for other ressons
than accurstely completing his parsanal
history questionnaire. g

an iovestigation by the NRC
Office of Investigations (O] at the
Dresden Station, Mr. Baudino was
interviewed by Ol on March 14, 1996.
During the interview, Mr. Beudino was
sbown copies of the personal histary
questionnaires reference’ above and
acknowledged that the signstures on
each of the forms were his.

. Mr. Baudino alsc acknowledged that
his marking of an “x” in the “no” block
-under the question regar criminal
history indicated that he had not been
arrested ar convicted of any offenses.
When confronted with the arrest jecords
that Ol had obtained from the Grundy
County, lllinois, Circuit Court, which
sevealed that Mr. Baudino had multiple

-arrests and convictions during the

Eﬂod of 1967 to October 5, 1992, Mr.
udino ndmitted they were recards of
his arrests. Mr. Beudino stated that he
thought the guestions pertained to
federa! arrests and convictions when
esked why he falsely reported on the
forms that be had no criminal histary.

In a report issued on September 23,
19896, Ol cancluded that Mr. Baudino
deliberstely falsified his criminal
history information on the personal
history questionnaires i order to gain
unescorted acoess 1o the Dresden
Station,

m

Based on the above, the NRC has
cancluded that Mr. Baudino engaged in
deliberate misconduct on January 16,
1992, and October 5, 1892, by
deliberstely faisely stating on the
persanal history questionnaires he
signed an those dates that he had no
criminal history. Mr. Baudino's actions
constitute a violation of 10 CFR
$0.5(8)(2), which prohibits an
fndividual from deliberstely providing
information to & licensee or contractor
that the individual knows is inaccurate
or incomplete in some respect matarial
to lhdomNRC. T'h:.dmfomuon that Mr.
Bsudingc provided regarding his
criminal hi was material beca: se,
as indicated above, licansees are
required to consider such information in
making unescorted access
determinations in accordance with the

uirements of 10 CFR 73.56
® NRC must be able to rely on the

Licensee, its contractors, and the
Licensee and contractor employees to
comply with NRC requirements,
dncluding the requirement to provide
information that is complete and
accurste in all material respects. Mr.
Baudino’s actions in deliberately

roviding false information to the

censee constituts deliberate violations
of Commission regulations, and his
doing so on mrultiple occasicas raises

.serious doubt as to whether he can be

relied upon to comply with NRC

uirements and to provide complete
and sccurste information to NRC
Licensees and their contracters in the
future, and raiser doubt about his
trustworthiness and reliability

Oon.nciucnUy. i lack the requisite

veasonable assurance that licensed
sctivities can be conducted in .
compliance with the Commission's

uirements and that the health and
:lly of the public would be protected
if Mr. Baudino were permitted at this
time to be involved in NRC-licensed
activities. Therefore, the public hsalth,
safety and interest require that Mr
Beudino be prohibited from any
involvement in NRC-licensed activities
for & period of five from the dz'e
of this Order, and if Mr. Baudino is

currently tnvolved with another
licensee in NRC-licens .« activities, Mr
Baudino must immediclsly cease such
activities, and inform the NRC of the
pame, address and telephone numL. - of

"
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BARNETT INDUSTRIAL X-RAY MARCHI 11, 1997
P.0. DOX 1991 |
i STILI.WATER, OK 74076 .

1

i Difector. Office of Enforcement ‘

U.|S. Nuclear Regulatory Commission, Region IV i
61} Ryan Plaza Drive, Suite 400 g
Arlington, TX. 76011-8064

Subject. Reply to a N¢* ce of Violation

Su

This letter is in response to the Notice of Violation dated Februery 24, 1997,

; In geference to Violation A of the above named notice, Barnett Industrial X-Ray (PIX)
admns that the radiographer's assistant did nct perform a physical survey after a
ognphac “xposure to determine that the source was in a shielded position. The
n for this action, or lack thereof, can only be ascertained by BIX mang as
al isical attitude on the part of the assistant toward the training that was provided

mlprnmdnllotherBD(employee*.mthctuneot’employrmmmc!reuteme:!oxul

regulu basis afterwards. 1

I
Beéu.uofthxs situation, BIX has increased the number of jobsite audits by lOO'/o‘per
radiographic crew sent on to a job site. As a result of this increase, :tappennatthsmm
themen have obtained a more serious awareness of the use of physical surveys

i A . o= TS - S ————. w————

Tolpvmdthepombimy orntheverylemmxmmnudxeponibdnyofthxstypeoﬂ

attitude recurring, BIX has imposed the following in-house niling g
!ndiopa;!hawboisobsa'vedoot: ‘

(a) IPc:«forming physical surveys after each and every radiographic exposure, l

(b). Wearing ALL required Personal monitoring equipment ( film badge, oosunew)
'or Rate Alarm Meters;

(c). lammwmemymmpdmmubangpufomedb)theudmln
kmlessthemzmmuwmﬁed level I or greater),
|
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May be docied $1.00 per hour for a period of at least 2 weeks; and will receive 8 written
wfmﬁngzobepmedinmsmeformdays..qmnwunmgwulbeimposedaq.
minimum punishment. Furthermore, if a radiographer’s assistant is cbserved not following

A#Lofthelbovemmedprocedures,heANDthemdiognphawﬂlbepmmud}

l

BIX assures the Director that all of the above mentioned rules and pmoedurucrlin
cﬁl, and have bsen since 8 mandatory company wide meeting which took place after

inaident in question :

i |
In reference to Violation B, BIX admits that neither the Radiographer or the ‘
m{iogapher‘s assistant was wearing the required personal monitoring equipment |
or pn alarm rate meter at the time of the incident. Thereisnomsonacq’tfonM
| ude toward the rules on the part of both men. The 2 men involved in this incident

haye been terminated s & result of this attitude and their actions concerning this
incident. As for remaining Radiographers and assistants, all of the steps mentioned
in rieference to Violation A are now in effect. |
In l!cference to Violation C, BIX admits to the best of our knowledge, that the
nd{ographcr’s assistant operated an exposure device without the supervision |
of the radiographer. It is the position of BIX that the radiographer had the proper |
training and knowledge of all applizable regulations, but failed to utilize this training
or inowledge. Because of this incident, all radiographers and assistants have gone.
through & mandatory retraining program which was provided by BIX management,
m{udiﬁonmmsmmg,umdiombmmybepemmmwmm
observed performing work with an exposure device without the personal supervision
of the radiographer. This penalty may inchude a suspensior of up to 2 weeks, or |
possible termination if it is deternuned that the violation was of & willful nature |

| 1
Blzjwouldlike!orétemethnallofthechmguinprocedmemamionedﬁovea're
no |in¢£ect. If I can be of any further assistance, plusefeelfreetocommmeul
yous convenience. All of the sbove is submitted under oath or affirmation

W |
Loyd Bamett ;
Presidentv/RSO ;
crl-+-tﬁh-l-z Repen IV Office
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BARNETT INDUSTRIAL X-RAY MARCH 11, 1997,
P.O. BOX 199! &
STILLWATER OK. 74076 | \

Director, Office of Enforcement i
U S. Nuclear Regulatory Commission, Region TV |

| Gl‘h Ryan Plaza Drive, Suite 400 ,
f Arlington, TX 760118064 |
Subject: Answer to a Notice of Violation - !

S,

As per 10 CFR 2.205, I am submitting the following statement under oath or affirmation

| In l.he attached "Reply to a Notice of Violation”, Barnett Industrial X-ray (BIX) has
: adW to violations commutted by two former employees on October 3, 1996
. Bl’¥ would like to state at this time that all employee., includins the two in question,
‘ arelamply trained in the erea of Radiation Safety as well as the proper techniques of
Radiography. This training is well documented and maintained in each employee
file. In addition to substantial training al radiograpiic crews sent by BIX to perform
radiography are audited in excess of NRC regulations and have always been We
feell that the two men in question took it upon themselves to disregard what they
knew to be right and legal. As a result of the incident in question, these audits have been

| mc:‘rued by 100% per radiographic crew.

Although BIX does assume a reasonable amount of responsibility as the license holder,
we feel that 50% responsibility, as the penalty mmplies, is not an equi.able amount i

| due o the circumstances involved. As was stated in the Notice of Violation, we

' did 3ct promptly and efficiently in all phases of the incident. Therefore, we respectfilly
req i thndwwxniﬁgaﬁngdmmmtbepenﬂtyimpowdbereuﬁmd.

' i

y il
Loyd Barnett

President/RSO
cz’--uau—; Ragion TV Office
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%.o NUCLEAR REGULATORY COMMISSION
. REGION IV
d’ 611V RYAN PLAZA DRIVE, SUITE 400
b ARLINGTON, TEXAS 760118064
February 24, 1997
EA 96-502

Mr. Loyd Barnett, President
Barnett Industrial X-Ray, Inc.
P.O. Box 1991

Stiliwater, Oklahoma 74076

SUBJECT:  NOTICE OF VIOLATION AND PROPOSED IMPOSITION OF CIVIL PENALTY -

$4,000 (NRC Inspection Report No. 030-30691/96-01;NRC Investigation
Report 4-96-054)

Dear Mr. Barnett:

This refers to the motters discussed with you and Mr. Todd Barnett at a predecisional
enforcement conference conducted on January 6, 1997 in the NRC's Region IV office.
The conference was conducted to discuss apparent violations related to an October 3,
1986 incident in Ponca City, Oklahoma involving radiography personnel employed by
Barnett industrial X-Ray (BIX). The apparent violations related to this incident, and the
results of an investigation conducted by the NRC's Office of Investigations to determine
whether the violations were willful, were described in an ingpection report issued on
December 23, 1998. As noted in the inspection report, BiX conducted a prompt

investigation and reported the incident to .ne NRC by telephone on the morning that it
occurred.

The October 3, 1996 incident involved a BIX radiographer and radiographer’'s assistant
who were dispatched to an oil refinery to perform radiography on two welds. After the
second c. two radiographic exposures, the radiogranher’s assistant was in the process of
disassembling the radiogrephy equiprnent when he discovered that the radioactive source
in the exposure device was not fully retracted tc its shielded position. This would have
been discovered earlier had these individuals taken the required steps of wearing alarm
ratemeters and conducting a radiation survey prior to disassembling the equipment. Based
on after-the-fact evaluations, this incident is not believed to have resuited in radiation
exposures above the NRC's limits. That notwithstanding, there were serious violations of
NRC requirements associated with this incident that had the potential to result in far more
serious radiation exposures.

As a result of the information developed during the NRC's inspection and investigation and
the inforination that you provided during the conference, the NRC has determined that the
following three willful violations of NRC requirements occurred: 1) a failure of both
individuals to wear personal radiation monitoring devices, including an alarm ratemeter,

2) a failure to conduct a survey using a survey instrument to assure that the source had
been returned to its shielded position; and 3) a failure on the part of the radiographer to
adequately supervise his assistant. Compliance with these requirements would have
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prevented this incident from occurring. It is our belief that these individuals deliberately
chose not to utilize personal dosimetry devices because they were pressed for time and

that the radiographer demonstrated careless disregard for the requirement to supervise his
assistant.

individually, each of these violations is of significant regulatory concern and could have
been classified at Severity Level lil because they circumvented three separate and distinct
safety barriers that are designed to protect workers and members of the public from
inadvertent and potentially significant radiation exposures. Therefore, given the
seriousness of the three violations whizh involved basic radiation protection, the willfulness
associated with the violations, and the fact that they were related to an actual event, these
violations are of very significant regulatory concern and, therefore, have been collectively
categorized in accordance with the "General Statement of Policy and Procedure for NRC
Enforcement Actions” (Enforcerment Policy), NUREG-1600 as a Severity Level Il problem.

The NRC acknowledges BIX's actions in response to this incident and subsequent
corrective actions, including: 1) a prompt investigation of the incident to assess radiation
exposures; 2) prompt disciplinary action against the involved individuals; 3) prompt
netification to the NRC; 4) a mandatory safety meeting with all employees to discuss this
incident and the violations identified by BIX; 5) increased audits of radiography personnel;
and 6) development of a formal disciplinary program and the communication »f that
program to employees. In addition, based on our inspections, it appears that BIX has
maintained a radiation safety program in compliance with NRC requirements and with an
appropriate emphasis on safety. Nonetheless, your radiographer and radiographer’s
assistant in this case committed serious violations which raise a concern about the
effectiveness of BIX's control of licensed activities.

In accordance with the Enforcement Policy, a Severity Leve! I! violation should normally
result in a civil penalty regardless of identification and corrective action. The base value
for a Severity Level Il problem is $8,000. However, given the circumstances of this case,
the NRC is exercising enforcement discretion in accordance with Sections VILLA.1 and
VIi.B.6 of the Enforcement Policy by mitigating the civil penalty to $4,000. This amount is
less than the base value for a Severity Level || problem given BIX's action in voluntarily and
promptly informing the NRC of the results of its preliminary incident investigation, as well
as BIX's initiative in taking prompt and comprehensive corrective action.

Therefore, to emphasize to you and to other licensees: 1) the responsibility of ensuring
that employees meet basic radiation safety requirements, and 2) the significance of the
wiliful violations of safety requirements associated with the October 3, 1996 incident, |
have been authorized, after consultation with the Director, Office of Enforcement, and the
Deputy Executive Director for Regulatory Effectiveness, Program Oversight, Investigations
and Enforcement, to issue the enclosed Notice of Violation and Proposed Imposition of
Civil Penalty (Notice) in the amount of $4,000. Actions against the individuals involved in
this incident will be considered separately.
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You are required to respond to this letter and should follow the instructions specified in the
enclosed Notice when preparing your response. In your response, you should document
the specific actions taken and any additional actions you plan to prevent recurrence. The
NRC will use your response, in part, to determine whether further enforcement action is
necessary to ensure compliance with regulatory requirements.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice,” & copy of this letter,
its enclosure, and your response will be placed in the NRC Public Document Room.

Sincerely,

37%379‘/
J. E. Dyer .
Acting Regional Administrator

Docket No. 030-30691
License No. 35-26953-01

Enciosure: Notice of Violation and
Proposed Imposition of Civil Penalty

cc w/Enclosure:
State of Oklahoma



NOTICE OF VIOLATION
AND
PRCPOSED IMPOSITION OF CiVIL PENALTY

Barnett Industrial X-Ray, Inc. Docket No. 030-30691
Stiliwater, Oklahoma License No. 35-26953-01
EA 96-502

During an NRC inspection conducted October 3 through December 8, 1996, violations of
NRC requirements were identified. In accordance with the "General Statement of Policy
and Procedure for NRC Enforcement Actions,” NUREG-1600, the Nuclear Regulatory
Commission proposes to impose a civil penalty pursuant to Section 234 of the Atomic
Energy Act of 1954, as amended (Act), 42 U.S.C. 2282, and 10 CFR 2.205. The particu-
lar problem and associated civil penalty is set forth below:

A,

10 CFR 34.43(b) requires, in part, the licensee to ensure that a survey with a
calibrated and operable radiaticn survey instrument is made after each exposure to
determine that the sealed source has been returned to its shielded position. The

survey must include the entire circumference of the radiographic exposure device
and the source guide tube.

Contrary to the above, on October 3, 1996, 8 radiographer’s assistant did not

perform a survey after a radiographic exposure to determine that the sealed source
had been returned to its shielded position. (01012)

10 CFR 34.33(a) requires, in part, that the licensee not permit any individual to act
as a radiographer or radiographer’s assistant unless, at all times during radiographic
operations, the individual wears a direct-reading pocket dosimeter, an a'arm
raterneter, and either a film badge or a thermoluminescent dosime? .r.

Contrary to the above, on October 3, 1996, neither a radiographer nor his
radiographer’s assistant wore a direct-reading pocket dosimeter, alarm ratemeter,
and a film badge or thermoluminescent dosimeter while conducting radiographic
operations. (01022)

10 CFR 34.44 requires that whenever a radiographer’s assistant uses radiographic
exposure devices, uses sealed sources or related source handling tools, or conducis
radiation surveys required by 10 CFR 34.43(b) to determine that the sealed source
has returned to the shielded position after an exposure, he shall be under the
personal supervision of a rad.ographer. The persona’ supervision shall include: (a)
the radiographer’s personal presence at the site where sealed sources are being
used; (b) the ability of the radiographer to give immediate essistance if required; and
(c) the radiographer watching the assistant’s performance of the above referred-to
operations.

Contrary to the above, on October 3, 1996, a radiographer’s assistant
operated a radiographic exposure device without the personal supervision of
a radiographer at the Conoco Oil refinery in Ponca City, Oklahoma.
Specifically, the supervising radiographer failed to observe the assistant
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retract a sealed source after a radiographic exposure was completed. The
radiographer also failed to observe the assistant as he approached the
device, retrieved the film, and attempted to disassemble the equipment. As
a result a radiographer failed to notice that the assistant did not perform a
survey of the exposure device and had not secured the sealed source
assembly inside the exposure device in a fully shielded position. (01032)

These violations represent a Severity Level Il problem (Supplement VI).
Civil Penalty - $4,000

Pursuant to the provisions of 10 CFR 2.201, Barnett Industrial X-Ray, Inc., (Licensee) is
hereby required to submit 2 written statement or explanation to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, within 30 days of the date of this
Notice of Violation and Proposed Imposition of Civil Penalty (Notice). This reply should be
clearly marked as a "Reply to a Notice of Violation" and should include for each alleged
violation: (1) admission or denial of the alleged violation, (2) the reasons for the violation if
admitted, and if denied, the reasons why, (3) the corrective steps that have been tak. n
and the results achieved, (4) the corrective steps that will be taken to avoid further
violations, and (5) the date when full compliance will be achieved. !f an adequate reply is
not received within the time specified in this Notice, an order or 8 Demand for Information
may be issued as why the license should not be modified, suspended, or revoked or why
such other action as may be proper should not be taken. Consideration may be given to
extending the response time for good cause shown, Under the authority of Section 182 of
the Act, 42 U.S.C. 2232, this response shall be submitted under oath or affirmation.

Within the same time as provided for the response required above under 10 CFR 2.201,
the Licensee may pay the civil penalty by letter adcressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, with a check, draft, money order, or
electrenic transfer payable to the Treasurer of the United States in the amount of the civil
penalty proposed above, or the cumulative amount of the civil penalties if more than one
civil penaity is propo~=d, or may protest imposition of the civil penalty in whole or in part,
by @ written answer addressed to the Director, Office of Enforcement, U.S. Nuclear
Regulatory Commissicn. Should the Licensee fail to answer within the time specified, an
order imposing the civil penalty will be issued. Should the Licensee elect to file an answer
in acrordance with 10 CFR 2.205 protesting the civil penalty, in whole or in part, such
answer should be clearly marked as an "Answer to & Notice of Violation" and may: (1)
deny the violation listed in this Notice, in whole or in part, (2) demonstrate extenuating
circumstances, (3) show error in this Notice, or (4) show other reasons why the penalty
should not be imposed. In addition to protesting the civil penalty in whole or in part, such
answer may request remission or mitigation of the penalty.

In requesting mitigation of the proposed penalty, the factors addressed in Section VI.B.2 of
the Enforcement Policy should be addressed. Any written answer in accordance with 10
CFR 2.205 should be set forth separately from the statement or explanation in reply
pursuant to 10 CFR 2.201, but may incorporate parts of the 10 CFR 2.201 reply by
specific reference (e.g., citing page and paragraph numbers) to avoid repetition. The
attention of the Licensee is directed to the other provisions of 10 CFR 2.205, regarding the
procedure for imposing a civil penalty.




Notice of Violation -3-

Upon failure to pay any civil penalty due which subsequently has been determined in
accordance with the applicable provisions of 10 CFR 2.205, this matter may be referred to
the Attorney General, and the penalty, unless compromised, remitted, or mitigated, may be
collected by civil action pursuant to Section 234c of the Act, 42 U.S.C. 2282c¢.

The response noted above (Reply to Notice of Violation, letter with payment of civil
penalty, and Answer to a Notice of Viclation) should be addressed to: Mr. James
Lieberman, Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, One
White Flint North, 11555 Rockville Pike, Rockville, MD 20852.2738, with a copy 1o the

Regional Administrator, U.S. Nuclear Regulatory Commission, Region IV, 611 Ryan Plaza
Drive, Suite 400, Arlington, Texas 7601 1.

Because your response will be placed in the NRC Public Document Room (PDRJ, to the
extent possible, 1 <hould not include any personal privacy, proprietary, or safeguards
information so 1141 it can be placed in the PDR without redaction. If personal privacy or
proprietary information is necessary to provide an acceptable response, then please provide
a bracketed copy of your response *hat identifies the informatic.. that should be protected
and a redacted copy of your .esponse that deletes such information. If you request
withholding of such material, you must specifically identify the portions of your response
that you seek to have withheld and provide in detail the bases for your claim of
withholding (e.g., explain why the disclosure of information will Ccreate an unwarranted
invasion of personal privacy or provide the information required by 10 CFR 2.790(b) to
support a request for withholding confidential commercial or financial information). If
safeguards information is necessary to provide an acceptable response, please provide the
level of protection described in 10 CFR 73.21.

Dated at Arlington, Texas,
this 24th day of February 1997
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