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MEMORANDUM TO: B. Paul Cotter, Jr.

,

Chief Administrative Judge |
-

Atomi . S ety and Licensing Board Panel
a

^

|
FROM: Jo . Hoyle, ecretary I

:
'

SUBJECT: REQUEST FOR HEARING SUBMITTED BY
BARNETT INDUSTRIAL X-RAY, INC.

;
,

'

Attached is a request for a hearing dated June 16,1997, submitted by Bamett industrial;

X-Ray; inc. (Docket No. 30-30691) in response to an " Order imposing Civil Monetary
Penalty" issued by the NRC Staff on May 23,1R97. The Order was published in the
Egferal Reaister at 62 Fed. Reg. 30346 (June 3,1997). (Copy Attached)

The request for hearing, as well as related background material, are being referred to you
for appropriate action in accordance with 10 C.F.R. Sec. 2.772(j).

Attachments: as stated

cc: Commission Legal Assistants
OGC
CAA
OPA
EDO
NMSS
Loyd Bamett
Bamett Industrial X-Ray

9707180224 9-'0710
PDR ADOCK O'O30691 )So 7J

.- PDR
,



-- - _ . . .. . . . _ . - . _ . _ . -

* V

BARNETr INDUSTRIAL X-RAY, Inc. /
_

To: Director, Office of Enforcement, U.S.N.R.C.
From: Loyd Barnett, Barnett Industrial X-Ray

. Subject: Request for an Enforcement Hearing
Date: Ame 16,1997

i
.

.

Sir:
f

I In response to the " Order Imposing Civil Monetary Pensky" dated May 23,1997,.

"

I respectfuPy request an enforcement hearing as specified in said letter.

;
4 ,

Thank you, -

.:

[ Loyd Barnett
| President

-
. .

,

4
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|

|
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I

FAX: 405/377-2115405/377-0234P.O. Box 1991 = Stillwmer. Oklahoma 74076 = =
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ADoREssts: Address requests for singla A.iministration (N1-470-06-6). - - Phee:%e Board Room,5th Floor !I

apies of schedules idintified in this Nautical chart sourte standard files. 490, L*Fnfant Plaza.S.W., Washington, i

notice to the Civilian Appraisal Staff 3. Department of Justice (N1-60.-97- D.C.20594. 1
(NWRC), National Archives and Records 3). Case files relating to enforcement of Status: Open.

*

1

Administration, College Park, MD . . the Americans with Disabilities Act of 4fatters to be Discussed: . s
20740-6001. Reques%rs must cite the 1990. 6794A Recommandations on Air Bags
control number assigned to each 4. Department of Justice (N1-118-97- and Occupant Restraint Use.
schedule when requesting a copy. The 1). Reading files maintained by~U.S. 6595A Marine Acx:ident Report:
control number ap in the Attorneys. Grounding of the Liberian Passenger' t

, tely afterthe name 5. Department of justics, United Ship STAR PRINCESS on Poundstone iparentheses imm a-

of the requesting agency. ' States Manhals Service (N1-527-97-6). Rock, Lynn canal Atana, June 23, gFOR FURTHER MFORMATIoM cop (TACT: * Spedal assignments files. . * 1995. .

'Michael L. Miller, Director, Records , 6. Department of State,Eureau of News Medio Gontact: Telephone:
Management Progra ns, National Public Affairs (N1-59-97-11). ''U.S. (202)314-6100.
Archives and Records Administration, Foreign Affairs on CD-ROM" prepared FOR WORE NFORMATioN ' contact: Bea f- 8601 Adelphi Road, College Park, MD by the OfBce of Public Communicaties. Hardesty, (202) 314-6065. !20740-6001, telephone (301)713-7110. 7. Department of State (N1-59-97- *

SUPPLEMENTARY MFORMAttoN: Each year 26). Routine,1acilitative, duplicative, or htedMay so. in7.
{

U.S. Government agendes create Aragmen records of Bereau of Bee Haresty, ,
*

billions of records on paper, film, African , Bureau ofInter. FehmMapsrarWson Off>cer. I,

magnetic tape, and other media. in order American Affairs. Bureau ofIntelligence [FR Doc. 97-14554 Filed 5-30-07,2:48 pm)
to control this accumulation, agency and Research,and the Executive same caos rasw$-*

|records managers prepare records Secretariat. . -
;

schedules spedfying when the agency 8. Department of the Treasury, OfBee . 1
no longerneeds the records and what of the Comptroller of the Currency (N1 NUCLFAR REGULATORY !
happens to the records after this period. 101-97-3). Bank aramination working COMMISSION '

,

Some schedules are comprehensive and papers. p g m, % u_ |cover all the records of an agency or one 9. Consumer Product Safety m EA es-600ofits mejor subdivisions.These Commtavion (N1-424-94-1). Case files '

comprehensive sc.nedules provide for maintained by the Office of General in the Matter of Barnett industrial X- '

the eventual transfer to the National Counsel.
'

' Rey, Inc., Stillwater, OK; Order s4
Archives of historically valuable records 10. Federal Retirement nrift

~

imposing Civil Monetary Penalty }and authorir.e the disposal of all other . Investment Board (N1-474-96-1, N1-
Jrecords. Most schedules, howt;ver, cover .474-06-3 through 5; N1-474-97-1 I

, *

records of on1 one ofEce'or program or through 5). Comprehensive schedules Barnett Industrial X. Ray, Inc., (BIX or ja few series o records, and many are for all o!Eces exmpt General Counsel. Licensee)is the holderof Materials ;updstes of previously approved .11. Institute of Museum and ubrary License No. 35-26953-01 issued by the i
,

schedules. Such schedules also may . Services (N1-288-97-1 and N1-288- Nuclear Regulatory co-nmission (NRC i
include records that are designated for - 97-2). Formula grant.eelated records or Commission) on December 28,1988, j
Permanent retention. and working papers to discretionary and last renewed on March 21,1996. iDestrucum of records ulree the
approval of the Archivist o the United grants. ne license authorizes the Limnsee to' '

States. This approval is granted after a 12.NationalIndian .aming , possess sealed radioactive sourtes forc
rMdon (N1-220-97-6). use in conducting industrialthorough study of the records that takes
Comprehensive schedule for textual and radiography acdvities in accordance
auMd M (shWe d b cahns @M bhe og cy f e tsofth

Government and of private persons Program records are dealgnated for , , gy
mis ondirectly affected by the Government's ,g n inspeeds d mvestigauon of the

pIb$c n ce i en the $ "'' Corporation (N1-465-95-4). Raciards of Licensee's activ@ v as conductedT

requesting disposition authority, 14. President's Council on Physical.
October 3. m6, mmugh NemM.Federal agencies and their subdivisions the 0$ce of Geeral Cansel.
1996,in response to a radiography

Fitness and Sports (N1-220-97-5), incident which the Licensee reported toincludes the control number assi
each schedule, and briefly described to Comprehensive mords schedule.the NRC. The results of this inspection(he
records proposed for disposal. The Deted: May 27,1997. and investigation indicated that the

fo"tgv$i f[co7pl[crecords schedule contains additional Machael J. Eartz, th NRC- y-.
information about the records and theh . .4,,j,sarAres cgr w u requirements. A written Notim ofd2sposition. Further information about wasMagron, DC. Violation and Proposed imposition ofthe disposition process willbe (FR Doc. 97-14403 Filed 6-2-47; a:45 sm) Civil Penalty (notice) was served uponfurnis d to each requester. ,, ,, ,,,, m , the Licensee ey letter dated Februe.ry 24
Schedules Pending 1997. The Notice described the nature of

1. Department of the Army (N1-50- the violations, the provisies of the
NATIONAL TRANSPORTATION

97-7). Professional conduct and legal SAFETY SOARD '"9"'***" * * * * *
mismanagement records accumulated in had violated, and the amount of the
the ofBee of the judge Advocate . Sunshine Act Meeting dvilpenalty proposed for the -
General. dolatins.

2. Department of Commerce, National Time:9:30 a.m., Tuesday, June 10~,' The Licensee responded to the Notice

| Oceanic and Atmospheric 1997. in a letter dated March 11,1997. In its<

<

.

. - , . .
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.

.



v ,

1

1 - Federal Register / Vol. 62, No.106 / Tuesday, June 3,1997 / Notices S0347 i I
1

'
response, the ucensee admitted the payment has not been made by that requinmsnts, th NRC considad b
virlations, but requested that the civil time, the matter tnay be referred to the ramographm' conduct in its enforcament

dedston. s hally,on April 15,199r,b
penalty be remitted bcsed on the Attorney General for collection,

NRCim a Confirmatory Order to b
circumstances of this case (see . In the event the Ucensee requests a
Appendix). hearing as provided above, the issues to "dM N " gN*br

be considered at such hearing shall be: aree yem, ud a nonar e b udstant -ID Whether on the basis of the violations rediographer reminding him that aimilar
I
i

After consideration of the uoensee,s admitted by the uoensee, this Order mismndud in the future may lead to
response and the arguments for abould be sustained. algniacant enforament action against him.
mitigstion contained therein, the NRC Dated at Rockvine, Maryland this tard day Nevertheless, b rediographers' conduct

en odober 3,1996, don not reum Blx ofstaff has determined, as set forth in the of g,y 39,7, It8 MPonsibility as a licensee of bAppendix to this Order, that the penalty . Fw b Nudeer Regulatry rinnmia kn. ummiasion. As noted below, the
roposed for the violations designated I*"8 mmmisalon has left no doubt that beenms |

the Mce should be imposed
Arector OfficeofEi(omament. are responsible for violations of NRC

requirements regardless of whether thefifulIV PPedix omurnd as a mult of negligence or ei*

In view of the foregoing and pursuant Evaluation and r-ch= tan. gthtts
'

-

to Section 234 of the Atomic Energy Act
cf 1954, as amended (Act),42 U.S.C On February 24,1997, a Notics of Violation ofits emplopes is contrary to NRC,

2282, and 10 CFR 2.205,if is hereby and Proposed Imposition of Civil Penalti sequirements, the Enforarment Policy, and
ordered thof: (Notics) was issued for violations idenuned pest enfonsment actions.

The Ucensee pay a cfvil penajty in during an NRC inspection and investigation. 10 CFR 34.2, dennes Radiographer es "any
Ba.nett Industrial X Ray,Inc.,(BIX or individual who performs or who,inth) amount of 54,000 within 30 days of

the date of this Order; by check, draft, N"1NBR attendance at the site where b sealed source"
es ons, w emme an m d,p m onaHy

money order, or electronic transfer.
requated that the civil penalfthis case. neL d %P

be remitted d OPm s bo
payable to the Treasurer of the United based on 6 circumstances o b
States and mailed to Mr. James NRC's evaluation of the 1.icanese's request compliance with the requirements of the
Ueberman, Director, OfEce of and conclusions follow- Cmhsbn's regulations and b conditions
Enforcement U.S. Nuclear Regulatory Smrunary ofh's QfwMmgauon of b hanse."[ Emphasis added)
Commission, One White Flint North, section v1.A. of 6 Enfur :sment Policy

B m ated e s * P
, g . g kn amp trabed states, in part, that "liconem are not11555 Rockville Pike, Rockville, MD

ordinarily cited for violations resulting from20852-2738. in ndnuon safety u mu u proper manen nm wi&in esir metrol, ad as
radiogrepby techniques and were audited by equipment fauum that were n ,1 evoidabley

' BIX more often than required by NRC by reasopable licensee quality assurancs..

%e Ucanseo may request a hearing regulations. BIX further stated that it feels the measum or managemet contmis. GeneraDy,
within 30 days of the date of this Order. rwo men in question took it u .

a
bowever, licensees an held mponsible for

Where good cause is shown, themselves to disregard what y bew to W the acts of th m pt .

consideration will be given to extending right and legal." BIX stated that 50 percent p
on th ofth y, seth3 time to request a hearing. A request g mponsibility teeue between e Licensee end -
P its employees in its decision concerning thefor extension of time must be made in W that

writing to the Dusctor, OfSee of - ht of the circunstances of the case andAtlantic Researth Corporation case, C1J-so-
7 dated March 14,1980. In that case, theEnforcement, U.S. Nucleas Regulatory BIX's actions in responding to and repcrting F^mminaion stated,in part, that "a divisionCommission Washington, D.C 20555. 6 incident. of NPonsibility between a licensee and itsand include a statement of good cause E uodon ofUmname's WestfM ernployees has no place in the NRC

for the extension. A request for a ##'#8 '' " ''8"I** '7 "8 ** "hlCh 18 d*'igned to!
hearing should be clearly marked as a D* N ''C*851**e dat BTs up impement nr %em Me

uest for an Enforcemant HearinE" were fully trained and audited in ce adequate protection to the hashh and safety*

and all be addressed to the Dtrector, wie NRC requiremets.Th NRC's of b ublic in the commercial nuclearP
OfBee of Enforcement, U.S. Nuclear Enfortsment Policy, however, does not allow Ssid." Therefore,61.icansee's
Regulatory Commission Washington, mitigation c f a c5vil pensky for that reason understanding of its rerponsibility (i.e., so

D.C 20555, with a copy to the becaum traiMnr and auditing we required by Percent responsibility on b part of BIX)is
Commission's Document Control Desk, NRC regulations. While b NRC incorrect. The NRC holds its licensees 100

Washington, D.C 20555. Copies also acknowledaes that L.tcensee employees may percent responsible for ucansed activities. To

shall be sent to _he Assistant General
have been audited more frequently than what bold otherwise, would maan that BIX
is required by NRC requinments, it appears , improperly transfened contml of 11 canned

Counsel for HearinEs and Enforcement that such frequency was .aot sufficient to material to fis emplopee.
at the same address and to the Ragional provet b slolations descibed in b The NRC does not specifically license the
Ariministrator, NRC Region IV,611 Notice. NRC regulations set forth miMmum management or b en:ployees of a company;

ratber,6 NRC bcznees b entry.TheRyan Plaza Drive. Suite 400, Arlington, auditing requirements. It is BIX's -
'

T*xas 76011. responsibility to controlits activities, licensee uses, and is res;cnsible for the' ,

if a hearing is requested, the including auditing as nwsesary to ensure possession of, heensed material. The bconsee

Comrnission willissue an Order . compliance. In that regard it is notewesthy is the entity that hires, trains, and supervius
b bt BIX etated,in its March 11,1997 the employees. Alllicensed Ativities aredesignating the time and place of t

Ponse to the Notica -hat it has "incronsed carried out by employees of the licensee and,
hearing. If the Licensee falls to reu'to of"e'e number o@bsite sudus by m per ,

empley.es. A licensee obtains the benefits of
eenfon, au violadons en caused by

c bearing within 30 days of the da radi Sr*P c crew.,hi
this Order (or if written aPProyal of an As to BIX's statement that the good employee performance and suffen b
noctension o'f time in which to requut a radiographers disrega-led regulatory consequences or poet, employee performance.
hearing has not been granted), the Not holding the licenme responsible for thei

provisions of this Order shall be m. p,m d penahy wu en. half of tt b ections of its employees, whether such'

a!Iactive without further prcceedings if value be a Severtay level s protaan ections result from negugencs or willful

I
.

.

t
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mismoduct. is tantamount ta rot holding the forindividuals ==aking unescorted In a report issued en Septtmber 23,
licane e responsiMe for 6 use er panssia access to protected and vital areas of the 1996,01 cmcluded that Mr. Baudino,

of11consed matrial. If b NRC edopted this lant with the objective of roviding deliberstely falsified his crimmal -

)ition, bre vould be less incentive for
gh assurance that indn. i granted history information on the penonal

'

'i neees to : ,onitor bit own activities to
assun cortpliance because licensees could unescorted across are trustworthy and history questionnaires in order to gain
attribute concompliance to employee reliable and do not constitute an unescorted access to the Dresden '

megligence or misconduct. unreasonable risk to the health and Station. |
With regard to BDCs argument that its safety of the public. The unescorted ig

actions in responding to and reporting the access authorization program must
,e incident should be considered, the NRC include a background investigation. Based on the above, the NRC has

notes that BIX's actions were considered in including cruninal history. The decision concluded that Mr. Baudino engaged in
pro sing the civil penalty. In fact, as stated to Brant unescorted access authorization deliberate misconduct on January 16,,

me a b DeenseeWew i N, ad NM, m2, hpromp oft in en to
b NRC and its prompt and comprehensive and evaluation of all partinent deliberatel falsely stating on the
cornctive actions formed b basis for information. Personal story questionnains he
proresing a civil penalty limited to one-half in order to be certified for unescorted . signed on those dates that he had no

) of the base value for a Severity 14velIl access at Dresden Station as a contractor criminal history.Mr. Baudino's actions -

! problem. Thus. 6 NRC believe. that b employee, Mr. Baudino completed constitute a violation of 10 CFR
circumstances of this case were oppropriately Dresden Station forms antitled 50.5(a)(2), which prohibits an
considered in determining b proposed " Personal History Questionnaires for individual from deliberately providing
penalty amount- Unescorted Access"(personalhistory information to a licensee or contractor

! NRC Conclusiori questinnnaires) on several are== ions, that the individual knows is inaccurate |
- The NRC niects BIX's arguments that it including January 16,1992, and October or incomplete in some respect material

abould not be held fully responsible for the 5,1992. On each of these forms, Mr. to the NRC.The information that Mr.
vwans, and believes bt BIX's actions in Baudino indicated and certified with his Baudino provided regarding his j
responding to and reporting the incident signature that be had never been criminal history was material becaue,'

were appropriately considered in arrested and convicted of a criminal- as indicated above, licensees are
determining the proposed penalty amount. proceeding for the violation of any law, required to consider such information in
The NRC concludes, therefore, that the regulation or ortlinanrm,inclu making unescarted access

hph b seemdance 4 theun er e ena a c.JustiSesti forar cu o ion of
u tl the offenses other than non personalin u.rements of to CFR 73.56.the d civil nalty, rh

o e NRC must be able to rely on thepropose vil pena.ty in the amount of traffic or parkin6 offenses. Mr. Be
84.000 should be imposed by order. was subsequenuy ted unescorted Uconsee,its contractors, and the

acxass to the en station on sech Ucensee and contractor employees to
IFR Doc. 97-14394 Filed 6-2-97; e:45 am] hon, based in part on his - comply with NRC requirements,
amo coor mm representations on the personal history . including the requirement to provide

questionnaires that he had no criminal information that is complete and
accurete in all material respects. Mr.history. Mr. Baudino's unescarted .-

NUCLEAR REGULATORY access to the Dresden Station was Baudino's actions in deliberately
COMISSION revoked for cause~by the Ucensee on providing false information to the,

SA s7-032) December 5/1995, for other reasons Ltcensee constitute deliberate violations
than occurately completing his personal of rammtalon regulations, and his

in the Ma*ter of Mr. Donlet R. Baudino! history questionnaire. doing so on multiple occasicas raises- .

Order Prohibiting involvement in NRC- Dunng an investigation by the NRC . serious doubt as to whether he can be
Woonsed Activities Office ofInvestigations (OI) at the relied upon to comply with NRC,

Dresden Station, Mr. Baudino was requirements and to provide completey
. interviewed by Ol on March 14,1996, and accurate information to NRC

Mr. Daniel R. Baudino was formerly During the interview, Mr. Baudino was Ucansees and their contractors in the
employed by Bechtel Constructors Inc. shown copies of the personal history future, and raises doubt about his

*

(Bechtel) at the Commonwealth Edison questionnaires referenced above and trustworthiness and reliability.
Consequently,Ilack the requisiteCompany's Dresden Nuclear Station acknowledged that the signatures on '

-

(Comed, Dresden, or Ucensee) where he each of the forms were his. . reasonable assumnce that licensed
was granted unescorted access. OtrznEd . Mr. Baudino also acknowledged that activities can be conducted in ..
holds Facility Ucenses No. DPR-2, No. .his marking of an "x"in the "no" block compliance with the Commission't
DPR-19, and No. DPR-25 issued by the .under the question regarding cz+minal uirements and that the health and
Nuclear Regulatory Commission (NRC history indicated that he had not been of the public would be protected
or Commission) pursuant to 10 CFR part . arrested or convicted of any offenses. if Mr. Baudino were permitted at this
50. These licenses authorize Comed to When confronted with the arrest records time to be involved in NRC-licensed

. operate the Dresden Nuclear Station, that Ol had obtained from the Grundy activities. Therefore, the public health. A
Units 2 and 3, and possess and maintain County Illinois, Circuit Court, which safety and interest require that Mr.
but not operate Unit 1 (Dresden Station) **v*aled that Mr.Raudino had multiple Baudino be prohibited from any

- located near Morris Illinois,in . arrests and convictions during the involvement in NRC licansed activities
accordanm with the conditions period of 1987 to October 5,'1992 Mr. for a period of five year * from the dee -

' specified therein. maudino admitted they were records of of this Order, and if Mr. Baudino is
L his arrests. Mr. Baudino stated that he currantly involved with anotherD
p thought the questions pertained to ' licensee in NRC licenw.t ectivities, Mr.

in accordance with 10 CFR 73.56, federal arrests and convictions when
A nuclear power plant licensees must aaked why he falsely reported on the~

Baudino must immedntely cease such -,

activities, and inform the NRC of the
3, conduct access authorization programs forms that he had no criminal history name, address and telephone numte of

x.j
N ,

| D
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!

,| Director, Of5cc ofEnforcement
'

|; j U. S. Nuclear Regulatory Commission, Region IV

} 61 l Ryan Plaha Drive, Suite 400
'

Arlington, TX. 76011-8064.

:

Subject: Reply to a Nc-tice of Violation,

|
t ,

i Sir:
1

I
i

i This letter is in response to the Notice of Violation dated Februny 24,1991.
! 1

.

.
,

In reference to Violation A of the above named notice, Barnett Industrial X-Ray (BIX) |
-

,

! adinits that the radiographets assistant did net perfonn a physical survey aher a
! radkographic aposure to determine that the source was in a shielded position. The
I son for this action, or lack thereof, can only be ascertained by BIX managemerit asrea
,
'

ale &deisical attitude on the part of the assistant toward the training that was provided,

| to 1im and all;other BIX employees at the time ofemployment and reiterated on a. |
regilar basis afterwards. I

|
1 .

,

.

! p of this situation, BIX has increased the number ofjobsite audits byi100% per,

; | radiogmphic crew sent on to ajob site. As a result of this increase, it appears at this time
i tha1 the men have obtained a more serious awareness of the use of physical' survey; s.

.

:

) To avoid the possibility, or at the very least minimiw the possib'dity of this type of
,j attitude recurring, BIX has imposed the following in-house ruling.

'

i
! ; Any radiographer who is observed not:

(a). Performing physical surveys after each and every radiographic egosure;}j
,

; (b). Wearing ALL required Personal monitoring equipment ( film badge, dosimeter)
(. or Rate Alann Meters; 1

3
'

,< 1 (c). Being present while any source manipulation is being performed by the Assistant'. i (unless the assistant is a certified levei II or greater),

! .i
l i

t i

1
-

:
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'

U.

May be docked $1.00 per hour for a period of at least 2 weeks; and will rselve 4 written !
-

wkrning to be placed in his file for 90 days. A written warning will be impo' sed ad a
;

'
minimum puiiishment. Furthermore, if a radiographer's ant ctar* is cbservb not fallowingii

Ab of the above named procedures, he AND the radiogrids will be pehiahzed
'

,

;
I

.

F :

BlX assures the Director that all of the above mentioned rules and %res are in,

'
eflect, and have been since a mandatory company wide meeting which took place (after

|
[ { tho incidentin question. '

'

, i
, -

| 1 In reference to Violation B, BIX admits that neither the Radiogr.ps or tim
|' i rac iographer's assistant was wearing the required personal monitoring equipment!' i or m alarm rate meter at the time of the incident. There is no reason except for a xlaxedi

|' atthude towaEd the rules on the part of both men. The 2 men involved in this incident
i. have been terAtinated as a result of this attitude and their actions corsicaug this,

|'4' i
j ; ine dent. As for remainmg Radiographers and assistants, d ofthe steps mentioned
| j in reference to Violation A are now in eff' ct. |

'
e

!
|,

,

i
i# : '

i In ieference to Violation C, BIX admits to the best ofour knowledge, that!the
'

, ,

| rad ographer's assistant operated an exposure device without the supervision .
| .'

ofthe radiographer. It is the position of BIX that the radiographer had the proper
L

|i i traling and knowledge of d applicable regulations, but failed to utilize thi{ training
: | or knowledge.!Because of this incident, d radiographers and assistants had gone

i thrc
, ugh a mandatory retraining program which was provided by BIX %q1 l In a
ddition to this retraining, all radiographers may be paa*H-1 if their assistant isjl obs

,

!

erved performing work with an exposure device without the pemonal supervisipn
ofthe radiographer. This penahy may include a suspensior: of up to 2 weeks, or

] possible termination ifit is detennined that the violation was of a willful nat! re.

!
'

BD( would like to reiterate that all of the changes in procedure mentioned adove re
i now in erect. IfI can be of any further assistance, please feel free to contacime at
j your convenience. All of the above is submitted under oath or afErmation. I.

}*, i i'i t Tha$

|
.

[1.o aBarnett :

*

'

h'i'
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BARNETT DOUS1MALX RAY
P.o. box 1991

MARCH 11.1997,t
~

s111LWATELOK. 74076
'

!!
' i t,| j ij!

!. i.'
Director, Office ofEnforcement

ii'

U.b. Nuclear Regulatory Commission, Region IV O
,

i j 61 1 Ryan Plaza Ddve, Suite 400 l'
| | Arington, TX. 76011-8064

,

i
!i !

,3

1 '|'-
'

| Subject: Answer to a Notice of Violation I

j.. i ,

i! ' , I

,:. Sir, :|
i;'
s| t

|| As per 10 CFR 2.205, I am submitting the following statement under oath r affirination.
?|

I;-
[ .

.i \
j

In the attached " Reply to a Notice of Violation", Bamett Industrial X-ray (BIX) has i
!

adddtted to violations comndtted by two former employees on October 3,1996. I {i ! i

| Bis would like to state at this time that all employee.:,, including the two in'huestion,
i j

areiamply trained in the t.rea ofRadiation Safety as well as the proper techdiques f I'

| Radiography. This training is well documented and maintained in each employee ;! '

j fihq In addition to substantial training, all radiographic crews sent by BIX tk perfor' m|
-

radiography are audited in excess ofNRC regulations and have always been.' We,

i i feel
that the two men in question took it upon themselves to disregsrd whahhey

'

|

!; knew to be dght and legal. As a result of the incident in question, these audiis have been

!| incteased by 100% per radiographic crew. [lI
Oi| Altijough BIX,does assume a reasonable arnount ofresponsibilrty as the li ho: der

.

j we feel that 50% responsibility, as the penalty implies, is not an equhable amount !
,

;e due to the circumstances involved. As was stated in the Notice of Violatione
; did act promptly and efficiently in all phases of the incident. Therefore, we ries

requ est that due to mitiga*g circumstances, the penahy imposed be remittM.pectf
Wly;

.

! |
I

r

I
|! ; you,

t y: ,

i, j q
,

! I d
j

,! j Loyt Bamett il'

~

Presbent/RSO
f

|.

'

j -a L % wrvos. I
'
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O #
511 RYAN PLAZA oRivE.SulTE 400

+9 * * *
+ AR LINGToN, TEXAS 760118064

February 24, 1997

EA 96 502

a

Mr. Loyd Barnett, President4

Barnett industrial X Ray, Inc.
P.O. Box 1991 i

Stillwater, Oklahoma 74076
.

SUBJECT: NOTICE OF VIOLATION AND PROPOSED IMPOSITION OF civil PENALTY -
$4,000 (NRC Inspection Report No. 030 30691/96-01;NRC Investigation
Report 4 96-054)-

s

Dear Mr. Barnett: j-

i

This refers to the matters discussed with you and Mr. Todd Barnett at a predecisional |
enforcement conference conducted on January 6,1997 in the NRC's Region IV office. |

lThe conference was conducted to discuss apparent violations related to an October 3,
1996 incident in Ponca City, Oklahoma involving radiography personnel employed by;

~ Barnett Industrial X-Ray (BlX). The apparent violations related to this incident, and the
results of an investigation conducted by the NRC's Office of Investigations to determine
whether the violations were willful, were described in an inspection report issued on
December 23,1996. As noted in the inspection report, BlX conducted a prompt
investigation and reported the incident to ine NRC by telephone on the morning that it
occurred.

1
!

The October 3,1996 incident involved a BlX radiographer and radiographer's assistant I
who were dispatched to an oil refinery to perform radiography on two welds. After the
second ci two radiographic exposures, the radiographer's assistant was in the process of
disassembling the radiography equipment when he discovered that the radioactive source
in the exposure device was not fully retracted to its shielded position. This would have
been discovered earlier had these individuals taken the required steps of wearing alarm
ratemeters and conducting a radiation survey prior to disassembling the equipment. Based
on after-the-fact evaluations, this incident is not believed to have resulted in radiation
exposures above the NRC's limits. That notwithstanding, there were serious violations of
NRC requirements associated with this incident that had the potential to result in far more
serious radiation exposures. |,

i

As a result of the information developed during the NRC's inspection and investigation and
the infonnation that you provided during the conference, the NRC has determined that the
following three willful violations of NRC requirements occurred: 1) a failure of both
individuals to wear personal radiation monitoring devices, including an alarm ratemeter;
2) a failure to conduct a survey using a survey instrument to assure that the source had 1

been returned to its shielded position; and 3) a failure on the part of the radiographer to |
adequately supervise his assistant. Compliance with these requirements would have i

1

i
$

i
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Barnett industrial X-Ray, Inc. -2- '

;

1

1

prevented this incident from occurring, it is our belief that these individuals deliberately
chose not to utilize personal dosimetry devices because they were pressed for time and
that the radiographer demonstrated careless disregard for the requirement to supervise his
assistant.

Individually, each of these violations is of significant regulatory concern and could have
been classified at Severity Level 111 because they circumvented three separate and distinct
safety barriers that are designed to protect workers and members of the public from

I inadvertent and potentially significant radiation exposures. Therefore, given the
- seriousness of the three violations which involved basic radiation protection, the willfulness i

associated with the violations, and the fact that they were related to an actual event, these
violations are of very significant regulatory concern and, therefore, have been collectively '

categorized in accordance with the " General Statement of Policy and Procedure for NRC
Enforcement Actions" (Enforcement Policy), NUREG-1600 as a Severity Level || problem.

The NRC acknowledges BlX's actions in response to this incident and subsequent
corrective actions, including: 1) a prompt investigation of the incident to assess radiation
exposures; 2) prompt disciplinary action against the involved individuals; 3) prompt
notification to the NRC; 4) a mandatory safety meeting with all employees to discuss this
incident and the violations identified by BlX; 5) increased audits of radiography personnel;
and 6) development of a formal disciplinary program and the communication of that
program to employees. In addition, based on our inspections, it appears that BlX has
maintained a radiation safety program in compliance with NRC requirements and with an
appropriate emphasis on safety. Nonetheless, your radiographer and radiographer's
assistant in this case committed serious violations which raise a concern about the
effectiveness of BlX's control of licensed activities.

In accordance with the Enforcement Policy, a Severity Level il violation should normally
result in a civil penalty regardless of identification and corrective action. The base value
for a Severity Level 11 problem is $8,000. However, given the circumstances of this case,
the NRC is exercising enforcement discretion in accordance with Sections Vll.A.1 and
Vll.B.6 of the Enforcement Policy by mitigating the civil penalty to $4,000. This amount is
less than the base value for a Severity Level 11 problem given BlX's action in voluntarily and
promptly informing the NRC of the results of its preliminary incident investigation, as well
as BlX's initiative in taking prompt and comprehensive corrective action.

; Therefore, to emphasize to you and to other licensees: -1) the responsibility of ensuring
i that employees meet basic radiation safety requirements, and 2) the significance of the
i- willful violations of safety requirements associated with the October 3,1996 incident,1
! have been authorized, after consultation with the Director, Office of Enforcement, and the
: Deputy Executive Director for Regulatory Effectiveness, Program Oversight, investigations ;

i and Enforcement, to issue the enclosed Notice of Violation and Proposed imposition of |

{ ' Civil Penalty (Notice) in the amount of $4,000. Actions against the individuals involved in ;

] this incident will be considered separately.

i
;

!

|
!

- - . - - - - - - - - - ,
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|
.

You are required to respond to this letter and should follow the instructions specified in the ;

enclosed Notice when preparing your response, in your response, you should document I

the specific actions taken and any additional actions you plan to prevent recurrence. The
NRC will use your response, in part, to determine whether further enforcement action is
necessary to ensure compliance with regulatory requirements. :

1

|

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of this letter,
its enclosure, and your response will be placed in the NRC Public Document Room. ,

)
,

S.ncerely, -|

|' W
lJ. E. Dyer

,

Acting Regional Administrator

Docket No. 030 30691
License No. 35 26953-01

|
!

Enclosure: Notice of Violation and
Proposed imposition of Civil Penalty

cc w/ Enclosure:
State of Oklahoma

I '

!

.

!
i
i

!

i

|
t

,
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_ , _ _ . _ . ~ _ . . _ _ , _ - _ . _ _ . __ _ _ _ _ _ _ _- __ __

.

e ,- .-
'

.
,

- .

$ NOTICE OF VIOLATION j'

AND '
.

PROPOSED IMPOSITION OF civil PENALTY-

Barnett Industrial X-Ray, Inc. Docket No. 030 30691.

| . Stillwater, Oklahoma License No. 35-26953-01
! EA 96 502

| During an NRC inspection conducted October 3 through December 9,1996, violations of
: NRC requirements were identified. In accordance with the " General Statement of Policy
j and Procedure for NRC Enforcement Actions," NUREG-1600, the Nuclear Regulatory

Commission proposes to impose a civil penalty pursuant to Section 234 of the Atomic
. Energy Act of 1954, as amended (Act),42 U.S.C. 2282, and 10 CFR 2.205. The particu-

lar problem and associated civil penalty is set forth below:
'

i

A. 10 CFR 34.43(b) requires, in part, the licensee to ensure that a survey with a:

}' calibrated and operable radiation survey instrument is made after each exposure to
j determine that the sealed source has been returned to its shielded position. The
i survey must include the entire circumference of the radiographic exposure device
j. and the source guide tube.
3

i. Contrary to the above, on October 3,1996, a radiographer's assistant did not I

*

j' . perform a survey after a radiographic exposure to determine that the sealed source |
had been returned to its shielded position. (01012);

1
3

!. B. 10 CFR 34.33(a) requires, in part, that the licensee not permit any individual to act |
- as a radiographer or radiographer's assistant unless, at all times during radiographic |
| operations, the individual wears a direct-reading pocket dosimeter, an aurm |

ratemeter, and either a film badge or a thermoluminescent dosimetar. )

Contrary to the above, on October 3,1996, neither a radiographer nor his
radiographer's assistant wore a direct-reading pocket dosimeter, alarm ratemeter, i

and a film badge or thermoluminescent dosimeter while conducting radiographic
operations. (01022)

C. 10 CFR 34.44 requires that whenever a radiographer's assistant uses radiographic
exposure devices, uses sealed sources or related source handling tools, or conducts
radiation surveys required by 10 CFR 34.43(b) to determine that the sealed source
has returned to the shielded position after an exposure, he shall be under the
personal supervision of a rad!agrapher. The persona! supervision shallinclude: (a)
the radiographer's personal presence at the site where sealed sources are being
used; (b) the ability of the radiographer to give immediate assistance if required; and
(c) the radiographer watching the assistant's performance of the above referred-to
operations.

Contrary to the above, on October.3,1996, a radiographer's assistant
operated a radiographic exposure device without the personal supervision of
a radiographer at the Conoco Oil refinery in Ponca City, Oklahoma.
Specifically, the supervising radiographer failed to observe the assistant

. _ __ . . - . _ _ _ _ _.
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,

retract a sealed source after a radiographic exposure was completed. The
radiographer also failed to observe the assistant as he approached the
device, retrieved the film, and attempted to disassemble the~ equipment. As
a result a radiographer failed to notice that the assistant did not perform a
survey of the exposure device and had not secured the sealed source
assembly inside the exposure device in a fully shielded position. (01032)

These violations represent a Severity Level 11 problem (Supplement VI).
Civil Penalty - $4,000'

Pursuant to the provisions of 10 CFR 2.201, Barnett industrial X-Ray, Inc., (Licensee) is
hereby required to submit a written statement or explanation to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, within 30 days of the date of this
Notice of Violation and Proposed imposition of Civil Penalty (Notice). .This reply should be
clearly marked as a " Reply to a Notice of Violation" and should include for each alleged-

violation: (1) admission or denial of the alleged violation, (2) the reasons for the violation if
. admitted, and if denied, the reasons why, (3) the corrective steps that have been takin
and the results achieved, (4) the corrective steps that will be taken to avoid further
violations, and (5) the date when full compliance will be achieved. If an adequate reply is
not received within the time specified in this Notice, an order or a Demand for Information
may be issued as why the license should not be modified, suspended, or revoked or why
such other action as may be proper should not be taken. Consideration may be given to
extending the response time for good cause shown. Under the authority of Section 182 of
the Act,42 U.S.C. 2232,this response shall be submitted under oath or affirmation.

.

Within the same time as provided for the response required above under 10 CFR 2.201,
the License may pay the civil penalty by letter addressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, with a check, draft, money order, or
electronic transfer payable to the Treasurer of the United States in the amount of the civil
penalty proposed above, or the cumulative amount of the civil penalties if more than one
civil penalty is propond, or may protest imposition of the civil penalty in whole or in part,
by a written answer addressed to the Director, Office of Enforcement, U.S. Nuclear
Regulatory Commission. Should the Licensee fail to answer within the time specified, an
order imposing the civil penalty will be issued. Should the Licensee elect to file an answer
in accordance with 10 CFR 2.205 protesting the civil penalty, in whole or in part, such
answer should be clearly marked as an " Answer to a Notice of Violation" and may: (1)
deny the violation listed in this Notice, in whole or in part, (2) demonstrate extenuating
circumstances, (3) show error in this Notice, or (4) show other reasons why the penalty
should not be imposed. In addition to protesting the civil penalty in whole or in part, such
answer may request remission or mitigation of the penalty.

In requesting mitigation of the proposed penalty, the factors addressed in Section VI.B.2 of
the Enforcement Policy should be addressed. Any written answer in accordance with 10

. CFR 2.205 should be set forth separately from the statement or explanation in reply
pursuant to 10 CFR 2.201, but may incorporate parts of the 10 CFR 2.201 reply by
specific reference (e.g., citing page and paragraph numbers) to avoid repetition. The.

attention of the Licensee is directed to the other provisions of 10 CFR 2.205, regarding the
procedure for imposing a civil penalty.

_
..

.
.

. .
.
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i

Upon failure to pay any civil penalty due which subsequently has been determined in
accordance with the applicable provisions of 10 CFR 2,205, this matter may be referred to
the Attorney General, and the penalty, unless compromised, remitted, or mitigated, may be
collected by civil action pursuant to Section 234c of the Act,42 U.S.C. 2282c.

The response noted above (Reply to Notice of Violation, letter with payment of civil
penalty, and Answer to a Notice of Violation) should be addressed to: Mr. James
Lieberman, Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, One
White Flint North,11555 Rockville Pike, Rockville, MD 20852 2738,with a copy to the
Regional Administrator, U.S. Nuclear Regulatory Commission, Region IV, 611 Ryan Plaza
Drive, Suite 400, Arlington, Texas 76011.

Because your response will be placed in the NRC Public Document Room (POR), to the
| extent possible, it should not include any personal privacy, proprietary, or safeguards

information so that it can be placed in the PDR without redaction. If personal privacy or
proprietary information is necessary to provide an acceptable response, then please provide
a bracketed copy of your response that identifies the informatica that should be protected I

and a redacted copy of your response that deletes such information. If you request
withholding of such material, you my11 specifically identify the portions of your response

i
that you seek to have withheld and provide in detail the bases for your claim of
withholding (e.g., explain why the disclosure of information will create an unwarranted

-

invasion of personal privacy or provide the information required by 10 CFR 2.790(b) to
isupport a request for withholding confidential commercial or financialinformation). If

safeguards information is necessary to provide an acceptable response, please provide the
level of protection described in 10 CFR 73.21.

Dated at Arlington, Texas,
this 24th day of February 1997

|

l
1

t

|
1

I

|
:

.

:

-.



. , . _ _- _~ - - -- _ . _ . . - .- - --

..|. . ,

!. .

.-

Barnett Industrial X-Ray, Inc. -4-*

| bec w/ Enclosure: j

PDR'

'

IE 14
Enforcement Coordinators, RI, RII, RIII )

! SECY i

| CA JGilliland, OPA (0-2G4)
HThompson, EDO (0-17G21) PLohaus, OSP (0-3023)

,

EJordan, DEDO (0-17G21) HBell, OIG (T-5D28)
JLieberman, OE (0-7H5)
LChandler, OGC (0-15B18) GCaputo, 01 (0-3E4)
JGoldberg, OGC (0-15B18) DCool, NMSS (T-8F5)
CPaperiello, HMSS (T-8A23) OE:ES (0-7H5)
OE:EA (2) (0-7H5)
HUDOCS LTremper, OC/LFDCB (T-9E10)

!

.

iRIV DISTRIBUTION:
E-mail to:
0EMAIL

f

SJCollins(SJC1) RWise(RXW)
BHenderson(BWH) MHammond(MFH2)
CHackney(CAH) WBrown(WLB) l

RScarano(RAS 1) LWilliamson(ELWl) 1

LHowell(LLH) RLeonardi (RAL) 1

CCain(CLC) FWenslawski(FAW)
BSpitzberg(DBS) i

Copies to:
RIV Files GSanborn*EAFile
NMI&FCDB File
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