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the Attorney General for the

Massachusetts (Mass AG), filed Wi

PR |

of March 7, 1988, purportedly pursuant ¢

f January 29, 1988, requests under
§ 2.758 a waiver of,
the public utility exemption from §3% 2
styled the "Commission
The Board's order referred to

events which were brought to the Boarx

1

following arguments on an appeal of

from the Licensing Board's August
petition. Thelr petition
sion's financial qualification
'ice Company of New Hampshire

le proceedings under the bank

matters brought to the Board
sion of the Supreme Court of

\C _Service Company.




The second event, following on the heels of the first, was
PSNH's petition for reorganization under Chapter XI of the
Bankruptcy Code.

Acting on the belief that these events might affect the
pending appeals or at least require an opportunity for the
parties to be heard or perhaps precipitate additional waiver
filings, the Board decided to allow any of the parties to the
proceeding to join the issue. The Board reasoned that
because it already had jurisdiction over the three
intervenors' petition and inasmuch as a 10 C.F.R. § 2.758
determination usually does not require a hearing and could be
made by it as well as the Licensing Board, it would be more
efficient for the Board to preempt jurisdiction in the
matter.

Accordingly (it ordered that], . o
(a)ddi*.ionally, any cther party seeking a
waiver of the Commission's financial
qualification rule with respect to low-
power operation based in whole cr in part
upon the current fiscal circumstances of
‘“he lead applicant must join those

intervenors' petition or file its own
petitior. with us within . . . .

Memorandum and Order of January 29, 1988 (unpublished) at 3.
Thereafter Mass AG responding to the Board's invitation filed
his instant petition and within the window afforded by the

Board.



The Mass AG Petition
The Mass AG petition, as filed under 10 C.F.R. § 2.758,

is not confined to low power operation as the Board's order

appears to direct, but is:

(Flor a waiver of or an exception frcn
the public utility exemption from the
Commission's requirement that a
demonstration of financial qualification
be made prior to the issuance of a

license.
l'ass AG petition, at 2 (emphasis added). Low power operation
appears significant to his petition only in a temporal sense.
That is,

The waiver is requested to require that

the Applicant establish, prior to low
ion, financial qualification

to cover the costs of Seabrook{s'] . . .
operation for the period of the license

Id. (emphasis added), while to be sure Mass AG also seeks to
require the Applicants to establish their financial
qualification to carry out low power operations,

(AJnd (cover) the costs to permanently

shut [(the facility) down and maintain it

in a safe condition should it not receive

a full-power license.
Id. The need for this, he argues, is because of the
uncertainties of full power cperations it is unlikely that

the bankruptcy court will autnorize PSNH to expend the

necessary funds during the pendency of the "PSNH bankruptcy".

Mass AG further requests that the Board grant his waiver
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petition and order that a low power license not be issued
pending a determination of the Applicants' financial
qualification to operate Seabrook. 1Id. at 18.
IT. ARGUMENT
The Regulatory Scheme

Section 2.758(a) permits a party to a licensing
proceeding to petition under Section 2.758(b) that the
application of a Commission rule be waived or an exception
made for that proceeding, but only upon the sole ground of a
showing that special circumstances with respect to the
subject matter of the proceeding are such that the rule would
not serve its intended purpose. Further, Section 2.758(b)
requires that the petition be accompanied by an affidavit
that explains why the regulation would not serve its intended
purpose and sets forth with particularity the special
circumstances alleged to justify cthe waiver or exception
requested. Under Section 2.758(c) if the presiding officer
determines that the petitioner has not made a prima facie
showing as called for under Section Z.758(b), the matter is
not to be further considered. If on the other hand the
presiding officer determines that a prima facie showing has
been made, he is to certify the matter directly to the
commission. A prima facie standard of proof has been held to

be that evidence which is legally sufficient to establish a
fact in a case unless disproved. Pacific Gas & Electric Co.



(Diablo Canyon Plant Nuclear Power Plant, Units 1 and 2),

ALAB-653, 16 NRC 55, 72 (1981).

Mass AG's Petition Fails to Make

Looking to the Mass AG petition, we find two affidavits
attached to the petition. The first, in attachment
"Appendix I" is that of Timothy Newhard, a financial analyst
with the Mass AG's office. Mr. Newhard attests that he has
compiled and has presented a history of the bond ratings of
investor-owned utilities that have shares in Seabrook and of
certain other utilities who have built nuclear power plants.
The second affidavit, "Appendix X" is that of Dale G.
Bridenbaugh signed under the date October 29, 1987. This,
with some updates, is the same affidavit as that filed with
the three intervenors, 10 C.F.R. § 2.758 petition. It is
also, with some updates, the same affidavit (but dated March
31, 1987) which was filed as Exhibit 1 to the Mass AG's
April 6, 1987 Applicaticn for a Stay of Licensing Board Order
Authorizing Issuance of Operating License to Conduct Low-
Power Operation. It deals with project costs, cost
projections, inventory values and assesses the costs and some
of the benefits of low-power operation and testing. In ALAB-
865, 25 NRC 430 (May 8, 1987), thisz Board, in considering the
stay motion denied by the Licensing Board, rejected the
affidavit for the reason that the Commission had fully spoken

to the matter in Long Island Lighting Company (Shoreham
-5-



Nuclear Power Station) CLI-85-12, 21 NRC 1587, 1590 (1985). |

The much traveled Bridenbaugh affidavit stands in no better
stead here. Clearly the Mass AG affidavits do not measure up
to what Section 2.758(b) calls for, i.e.,

(A)n affidavit that identifies the

specific aspect or aspects of the subject

matter of the proceeding as to which

application of the rule or regulation

. would not serve the purposes for

which the rule or regulation was adopted,

and shall set forth with particularity

the special circumstances alleged to

justify the waiver or exception

requested.

The Commission's financial qualification rule wnich Mass

AG seeks to have waived was first proposed sc as to eliminate
financial qualification reviews for regulated electric
utilities applying for operating licenses. "Elimination of
Review of Financial Qualification of Electric Utilities in
Licensing Hearings for Nuclear Plants," 49 Fed. Reg. 13044
(April 2, 1984). The proposed rule was based on the
commission's belief that "case-by-case" review of financial
qualification ror those electric utilities at the operating-
license stage was unnecessary due to the ability of such
utilities to recover through ratemaking to a sufficient
degree, the cost of construction and to conduct safe
operation. This belief of the Commission was reiterated as
the rationale for the rule upon adoption. 49 Fed. Regq.
315747, 35748 (September 12, 1984).

Thus, for Mass AG to prevail on his petition, he must

make a prima .aci2 showing that special circumstances exist
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such that application of the Commission's financial
qualification rule would not serve the purpose intended in
this proceeding. 1In other words, he must show that the
commission's assumption in rulemaking, that electric utility
applicants will be able to recover the cost of safe operation
through the ratemaking process is unfounded with respect to
Seabrook cwners because the ratemaking process has somehow
been shut down to them.

This Mass AG, not surprisingly, has failed to do.
Indeed, his petition does not even allege that the Applicants
will be denied recourse to the ratemaking process should
Seabrook be fully licensed and achieve commercial operation.
Mass AG's only venture on this point (Mass AG petition p. 16)
is to note that the Commission did not address the guestion
of the availability of adequate funds for safe operation
during the pendency of the bankruptcy of an electric utility
in its September 1984 rulemaking. Wwhile the Mass AG is
correct in his observation, nothing turns on it unless, of
course, it be established that the ratemaking process is
foreclosed to a bankrupt utility seeking the funds needed for
safe operation of its facility. This has not been done here.
There is simply nothing in the Mass AG petition to the effect
that the New Hampshire Public Utilities Commission will deny

PSNH recourse to the ratemaking process. Insofar as Mass

AG's petition must establish the special circumstances




singled out by the Commission to justify a waiver of its
financial qualification rule, his petition is in default.
Mass AG has chosen instead to portray PSNH financial
difficulties and the position of the co-owners and a
discussion of the costs and effects of low power operations.
Rather than try to prove the special circumstances earmarked
by the Commission to justify a waiver of the rule, Mass AG
side-steps them and asserts that the Applicants will be
unable to avail themselves of the ratemaking process. His
logic .s that the ratemaking process cannot assure that
adequate funding will be afforded Applicants for the reason
that because of New Hampshire's anti-CWIP law no funds can be
had until a full license issues; the issuance of a full power
license is highly unlikely because Applicants must first
develop and implement means to provide z2arly notification to
the Massachusetts EPZ populace in accordance with 10 C.F.R. §
50.47(b) (5): they must also demonstrate under 10 C.F.R. §
50.47(a) (1) that their own emergency plan in lieu of plans
from Massachusetts state and local governments provide
reasonable assurance that adequate measures can and will be
taken in the event of a radiological emergency; and on this
score he opines that utility plans cannot provide that level
of protection, citing Long Island Lighting Co. (Shoreham
Nuclear Power Station Unit 1), LBP-88-2, slip. op.,
(February 1, 1988). Finally, he asserts that low power

operation should not be authorized for reason that due to the
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uncertainties in connection with a full power license the
Bankruptcy Court may not approve the expenditure of funds
necessary for the cost of safe low power operation.

The Commission has consistently expressed disfavor with
speculating on the outcome of ongoing proceedings (issuance
of a full power license) to determine the application of
specific regulations to a proceeding. Long Island Lighting
Company (Shoreham Nuclear Power Station) CLI-85-1, 21 NRC

275, 278-279 (1985); Long Island Lighting Company (Shoreham
Nuclear Power Station, Unit 1), CLI-83-17, 17 NRC 1032, 1034

(1984). Long Island Lighting Company (Shoreham Nuclear Power
sStation, Unit 1), CLI-84-9, 19 NRC 1323, 1327-28 (1984); alsc
see Coalition for the Environment v. Nuclear Requlatory

Commission, 795 F.2d 168, 175 (D.C. Cir. 1986),
The Commission has determined that the
ratemaking process provides that
reasonable assurance and that
deternination is not rendered infirm
simply because speculative conditions can
be posited under which the funds would
not all be available, received, and
properly spent.

Mass AG's contention that the ratemaking process cannot
assure adequate funding because of the uncertainty of the
full power license to open the process to the Applicants
accordingly is without merit.

Mass AG's final point that the Bankruptcy cCourt, because
of the uncertainties of full power operation, may not approve
the expenditure of funds necessary for the costs of safe .ow
power operation is likewise without merit. Moreover, the

Qe



argument is pure speculation. Nothing here indicates or even
suggests that the bDankruptcy Court or anyone else has
considered such action.l Nor is any evidence offered, nor
could there be, that PSNH is not presently making its
contributive share payments to the Seabrook project.
ITII. CONCLUSION
For the reasons stated, Mass AG's 10 C.F.R. § 2.758

waiver petition should be dismissed.
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Thomas G. Dignan, Jr.
George H. Lewald
Kathryn A. Selleck
Ropes & Gray
225 Franklin Street
Boston, MA 02110
(617) 423-6100

Counsel for Applicants

1 Indeed, to the contrary is the "Resolution of the
official Unsecured Creditors' Committee of Public Service
Company of New Hampshire" appended hereto.
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