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April 13, 1988
=

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

L]
)
In the Matter of )
L4 )
LONG ISLAND LIGHTING COMPANY ) Docket No, 50-322-0L-3
) (Emergency Planning)
(Shoreham Nuclear Power Station, )
Unit 1) )
)
”
GOVERNMENTS' OBJECTION TO PORTIONS OF FEBRUARY 29 AND
PR 8 ORDERS IN THE REALISM REMAND A QFFER PROO
E3
The Governments (Suffolk County, the State of New York and
the Town of Southampton) submit this filing for two reasons:
£ (1) to state the Governments' objection to the portions of the
Board's Orders of February 29, 1988 and April 8, 19881/ which
appear to preemptively bar the Governments from filing full and
@ truthful testimony in the CLI-86-13 remand proceeding on the
Governments' Legal Authority Contentions; and (2) to submit the
Governments' offer of proof, pursuant to 10 CFR § 2.743(e),
&

1/ Confirmatory Memorandum and Order (Ruling on LILCO's Motions
for Summary Disposition of Contentions 1, 2, 4, 5, 6, 7, 8 and
10, and Board Guidance on Issues for Litigation) (February 29,
1988) (hereafter, "February 29 Order"); Memorandum (Extension of
Board's Ruling and Opinion on LILCO Summary Disposition Motions

- of [sic) Legal Authority (Realism) Contentions and Guidance to
Parties on New Rule 10 C.F.R. § 50.47(c)(1)), LBP-88-9 (April 8,
1988) (hereafter, "April 8 Order").




consisting of the testimony they would file if they are not
precluded from doing so by the Board's Orders. That testimony,
sponsored by Suffolk County Executive Patrick G. Halpin and New
York State Commissioner of Health David Axelrod, comprises
Attachments 1 and 2, respectively.

The Board's interpretation of the new emergency planning
rule cannot be squared with law. In essence, the Board's inter-
pretation creates a Hobson's Choice: either the Governments will
agree to create and implement their own emergency plan(s) for
Shoreham, or the Board will deem that the Governments will imple-
ment LILCO's plan. As the Board would have it, therefore, the
effect of the new rule is to force the Governments to implement
plana for responding to a Shoreham emergency.

The law, however, takes a different view., Federal law
denies the Board the power to require the Governments to prepare,
submit to the NRC, or implement a response plan for a Shoreham
emergency. While the idea of compelling state and local planning
was considered by some members of Congress in 1980, it was re-
jected as an abridgement of state sovereignty. Similarly, fed-
eral and state courts have ruled that Suffolk County has acted
rationally and within its rights by not adopting or agreeing to
implement an emergency plan for Shoreham. While LILCO urged the
courts to find the County's action preempted by federal law or

inconsistent with State law, the courts held that it was neither,

The inescapable conclusion, therefore, is that the Board cannot




force the Governments to prepare, submit, or implement any
Shoreham emergency plan.

What the Board cannot do directly, it cannot do by indirec-
tion. This Board has sought to shape this proceeding by forcing
the Governments -- under the veiled threat of "default" =-- to
explain how they would implement a response to a Shoreham acci-
dent using LILCO's plan. To do this, the Board has taken the
extraordinary step of dismissing the sworn statements of the
Governor of New York and the Suffolk County Executive that
neither they nor their respective Governments would use LILCO's
plan, reply on LILCO recommendations or advice, or coordinate
with LILCO in responding to a Shoreham emergency. These state-
ments, however, are the full and true representations of the
Governments' position., Indeed, the Suffolk County statements are
embodied in the Suffolk County laws which have been upheld by the
courts. The Board's dismissal of these statements, the Board's
disregard for Suffolk County's laws, and its insistence that the
Governments present testimony which is categorically the opposite
of the Governments' lawful position, are tantamount to requiring
the Sovernor and County Executive to lie. This, they will not
do.

The Board's apparent basis for dismissing the sworn
statements of the Governor and County Executive is the claim that
the statements are "simple protestations" of the Governments'

refusal to use LILCO's emergency plan. "Simple protestations"

the statewents are surely not. They are extensive, reasoned




analyses of why the Governments would not use LILCO's plan, reply
upon LILCO recommendations or advice, or coordinate with LILCO in
a "best efforts" response to a Shoreham emergency. The Board's
claim that the Commission "directed" it not to consider such
statements is merely gratuitous. As discussed below, any fair
reading of the new rule shows that the Commission's language does
not reach the analytical and legally sound statements of the
Governor and County Executive., Similarly, the new rule doces not
-- and could not -- supercede the Suffolk County laws which the
Courts have upheld against LILCO's preemption challenges.

The Board's rulings clearly lack any legal basis. In light
of those rulings, however, the Governments have no choice but to
make a formal offer of proof of the full and true evidence of
their lawful positions. The Governments seek to present the
testimony of two high ranking government officials who can and do
address the very issue posed by the CLI-86-13 remand, what would
the Governments do in a Shoreham emergency. The Governments can-
not and will not file false testimony =-- the only other alterna-
tive afforded by the Board's ruling.

The Governments intend to exercise their rights as litigants
in this proceeding. If the Board does not reccnsider its rulings
and bars the testimony proffered herewith, the Governments will
proceed to cross-examine the testimony of other witnesses on the
subject contentions and to challenge the adequacy of LILCO's
“prima facie case." These are the Governments' rights as

intervenors, underscored by Section 274 of the Atomic Energy Act.
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state and/or local governments decline to participate further in
emergency planning."l/ The central feature of the new rule is

the following provision:

In making a determination on the adequacy of a
utility plan, the NRC will recognize the reali-
ty that in an actual emergency, state and local
government officials will exercise their best
efforts to protect the health and safety of the
pudlic. The NRC will determine the adequacy of
that expected response, in combination with the
utility's compensating measures, on a case-by-
case basis, subject to the following guidance.
« + « (1)t may be presumed that in the event
of an actual radiological emergency state and
local officials would generally follow the
utility plan., However, this presumption may be
rebutted by, for example, a good faith and
timely proffer of an adequate and feasible
state and/or local radiological emergency plan
that would in fact be relied upon in a radio-
logical emergency.8

Despite this provision, the Commission emphas. .4 that under
the new rule, reviews and decisions on the required adequacy and
reasonable assurance findings with respect to a utility's plan

are to be made, case-by-case, based on the facts and evidence

involved in each case-specific adjudication.?/

2/  1d. at 42,078,
8/ 1d4. at 42,086,

9/ see, €.g., 52 Fed. Reg. 42,081 ("whether a utility could
succeed in making [the] showing [required by the new rule] would
. « » «"); 42,082 (under the new rule judgments and evaluations,
and uncertainties therein, are to be "addressed in the case-by-

- : ")
42,082 ("under the particular facts of an individual case it may
be impossible for the NRC to conclude that a utility plan is
adequate, as defined in this rule"); 42,084 (under new rule, NRC
will "take into account the probable response of state and local
authorities, to be determined on a case-Dy-case basis") (all
emphasis added).
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their opposition, the Governments submitted an additional
Affidavit of New York Governor Mario M. cuomo, an Affidavit of
Suffolk County Executive Patrick Halpin, and Affidavits of other
State and County officials.12/

The Governments' Affidavits stated that the Governments'
"best efforts" response to a Shoreham emergency would not follow
or use the LILCO Plan., The Affidavits set forth, in detail, why
the Governments would not (a) follow or implement the LILCO Plan,
(b) authorize or permit LILCO or its personnel to implement that
Plan, or (c¢) rely upon LILCO recommendations or advice in a re-
sponse to a Shoreham emergency, assuming the plant were licensed
to operate. The Affidavits and other filings by the Governments
were .ot "simple protestations that (the Governments) will not
use LILCO's plan . . . ."13/ 7To the contrary, the Affidavits set
forth in detail why the Govermmnents could not and would not
follow the LILCO Plan., The Affidavits of the Governor and the
County Executive also explained why the Governments had
determined in the lawful exercise of their police powers that it

was not in the best interests of their citizens to engage in

(footnote continued from previous page)

Suffolk County, the State of New York and the Town of Southampton
to LILCO's Motion for Summary Disposition of Contentions 1, 2 and
9 -- Immateriality (Feb. 1, 1988):; and Suffolk County, State of
New York and Town of Southampton Response in Opposition to
LILCO's Motion for Summary Disposition of Contentions 1-10 with
Respect to 10 CFR § 50.47(c)(1)(i) and (ii) (Jan., 19, 1988).

12/ gee Affidavits in Support of Governments' Oppoosition to
LILCO's Summary Disposition Motions on Contentions 1-2 and 4-10

(Feb. 10, 1988).

13/ April 8 Order at 24.




emergency planning or to adopt or implement an emergency plan for

responding to a Shoreham emergency

D. This Board's February 29 and April 8 Orders

In the February 29 Order, this Board stated that it had
denied LILCO's summary disposition motions on Contentions 1, 2,
4, 5, 6, 7, 8, and 10, The Board provided no explanation, basis,
rationale or discussion of its rulings on those motions, however,
The Board merely asserted: "Written opinion (sic) will be forth-
coming as socn as possible."1%/ 1In the February 29 Order, the
Board directed the parties to begin the litigation in the CLI-
86-13 remand proceeding on LILCO's realism defense to the Legal
Authority Contentions.

Although all parties had requested that the Board schedule a
prehearing conference on the "realism" remand proceeding, the
Board did not do so. Instead, in its February 29 Order the Board
purported to interpret and apply the new rule to this proceeding.
The Board ruled, in advance of the actual submission of testimony
by the Governments, that certain evidence from the Governments
would not be "accepted" in the litigation, that certain facts
could not be "raised" in response to LILCO's Plan, and that cer-
tain Governmental "determinations" would be "acceptable" only if
accompanied by specifically enumerated data and information,13/

The Board also threataned the Governments with “"default" if they

14/ pebruary 29 Order at 1.
15/ 14. at 4.
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failed to submi. testimony consistent with the Board's

specifications.

In the February 29 Order the Board mads the following state-

ments:

Under the new regulation, . . . [(t]here is a
presumption that the State and County response
will follow the LILCO Plan, a presumption
rebuttaple culy bg timely evidence that the
Governments will follow a different but ade-
quate and feasible plan that can bf telied on
or by other evidence of like kind.18/

. . .

(A] lack of legal authority cannot be raised
under the regulation as a response against
LILCO's Plan, nor can simple protestations that
the State and Z“ounty will not use LILCO's Plan.
Acceptable rebuttals to the Plan must include
positive statements of the projected behavior
of the Governments. A determination to respond
ad hoc would be acceptable only if accompanied
by specification of the resources available for
such a response, and the actions such a re-
sponse could entail including the time factors
involved. A failure on the part of the Govern-
ments to present a positive case for our analy-
sis and evaluation could result in a finding of
default and hence in an adverse ;’linq on the
contention to which it applied.i’

m . ril 8, the Governments received a copy of the promised
"written opinion" on LILCO's summary disposition motions. The
April 8 Order essentially confirms, with some additional discus-

sion, the February 29 Order's "guidance" concerning (a) the

Board's interpretation and application of the new rule and

16/ 14. at 1-2,
1/ 1d.

-

at 4.
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(b) what evidence the Board deems "acceptable" in this pro-

ceeding.18/

E. The Governments' Response to the February 29
and April 8 Orders

In light of the many filings already made on the subject
of the new rule and its application to this proceeding and to
LILCO's realism defense, the Governments believe that the fil-
ing of a Motion for Reconsideration of the portions of the
February 29 and April 8 Orders which address that subject would
likely be futile. In addition, the Co)vernments would not nor-
mally file objections or an offer of proof such as this until
after the Board had held a prehearing conference during which the
issues to be addressed in the upcoming proceeding were discussed
and defined. The Board has failed to schedule such a conference

in this proceeding, however.

s
b

In the ppril C Order, the Board stated as follows:

Intervenors . . . can no lunger raised the
specter of a lack cf legal authority as a re-
sponse nor can simple protestations that they
will not use LILCO's plan suffice. Tnhe Inter-
venors are required to come forward with
positive statements of their plans and must
specify the resources that are available for a
projected response and the time factors that
are involved in any emergency activities
proposed. Lacking the presentation of a
positive case for analysis and evaluation, a
finding of default arnd an adverse ruling could
result in connection with the contention to
which such omission applied.

April 8 Order at 24-25.
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Instead, the Board has made preemptive rulings which appear
to bar the Governments from submitting evidence which would con-
stitute a "full and true disclosure of the facts" relating to the
Legal Authority Contentions, LILCO's realism defense to them, the
LILCO Plan, and the Governments' "best efforts" response to a
Shoreham emergency.

The Governmentis are prepared to participate fully in this
proceeding. The Governments intend to participate first by the
presentation of the testimony which is submitted herewith if the
Board permits them to do so. The Governments also intend to
participate through other means available under the rules, such
as by presenting evidence through cross examination of the LILCO
and Staff witnesses which will demonstrate, amon:; other things,
that LILCO has failed to present a prima facie case on the Legal
Authority Contentions. Such participation is consistent with the
Bvard's statement that the Governments are "entitled to challenge
the adequacy of the LILCO emergency plan supplemented by a best
effort response from the governments (State and/or local) in
connection with the activities contemplated in the remaining
contentions . . . ."19%/

The February 29 and April 8 Orders suggest, however, that
the Board would not "accept" the central content of the Govern=-
ments' intended evidence -~ the attached testimony of County
Executive Halpin and State Health Commissioner Axelrod -- despite

its clear relevance, materiality, and reliability., The Govern-

19/ April 8 Order at 24.




ments are filing this objecuvion and offer of proof now, in order
to avoid any additional waste of the parties' resources and to
make clear the Governments' position before this litigation pro-
ceeds further, The Governments hope that this filing will cause
the Board to correct its prior erroneocus rulings befc e the er-

rors permanently taint this entire prouceeding.

I1. SUMMARY OF THE GOVERNMENTS' POSITION

The Governments cannot change the facts, whether they con-
cern (a) the LILCO Plan, (b) determinations by the Governments
about planning for or implementing a response to a radiological
emergency at Shoreham, or (¢) judgments and determinations by %he
Governments about the nature of a postulated "best efforts"
governmental response to a Shoreham emergency. Any full and
truthful testimony by the Governments in response to LILCO's
realism defense to the Legal Authority Contentions would neces-
sarily be based on such facts and include discussions about them,
The Governments are prepared to submit the attached testimony in
resporse to LILCO's realism defense to the Legal Authority Con-
tentions, and will do so if permitted by the Board,

The February 29 and April R Orders, hcwever, appear to
preclude the filing of such testimony. The Governments hereby
object to the portions of those Orders which comprise such pre-
cl'sion, and submit, as an offer of proof, the attached testi-

mony. The Governments take this action at this stage of the

- 14 =~



proceeding to give the Board tne opportunity to correzt the
errors which are manifest in its previous Orders.

Neither the NRC, nor th : Board exercising powers delegated
by the NRC, can disregar: facts or the law. Consider for example
the following: Resolution 456-1982 of Suffolk County established
as Suffolk County law that the County will not implement any plan
for responding t~ a Shoreham emergency unless it has received
approval of the County Legislature; the federal courts have
upheld Resolution 456-1982 as lawful and not preempted20/; the
County Legislature has not approved LILCO's Plan, and, indeed, in
Resolution 111-1983, the County Jdecided not to implement any
respor.se plan for Shoreham2l/; thus, no County personnel are
peimitted to devote any resources to the testing or
implementation of LILCO's Plan. These facts ave the law of
Suffolk County. The Board may not agree with that law, but it
has no lawful basis upon which to disregard it.

Yet, that is exac:ly what this Board has apparently chosen
to do. The Board's orders disregard Suffolk County law in
attempting to structure this proceeding to consider that which
th- law prohibits: "the Intervenor Governments' implementation
of the LILCO emergency plan . . . ."22/ The NRC has no basis or

authority to disregard the law or the facts. The Governments

20/

<2/ (Citizens for an Orderly Energy Policy, Inc. v, County of
Suffolk, 604 F. Supp. 1084 (E.D.N.Y. 1985), aff'd, €13 F.2d 570
(2d Cir. 1987).

21/ Resolution 111-1983 was also upheld as lawful and not
preempted in Citizens.

22/ pApril 8 Order at 27 (emphasis added).
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seek to submit truthful testimony about those facts which are
clearly relevant and material to the issues presented in this
proceeding.

For the reasons set forth in Sections III and IV below, this
Board is obligated to accept the Governments' proffered testi-
mony.,

First, the Board has improperly interpreted and applied the
new emergency planning rule. Its inte-vpretation and application,
as set forth in the February 29 and April 8 Orders, violates the
plain terms of the new rule, the NRC's direction and explanation
of the new ru e, and basic principles of res judicata.

Second, the facts about LILCO's lack of legal authority to
implement the LILCO Plarn, barred as "unacceptable" by the Board's
Orders, remain relevant and material to this proceeding, given
the provisions of LILCO's Revision 9 upon which its license
application is premised. Moreover, in prior decisions the New
York State Courts, as well as the Commission, the Appeal Board,
and two members of this very Licensing Board, have acknowledged
those facts as true and controlling. This Board has no authority
and no basis to reverse those decisions.

Third, the Governments' determinations that they will not
engage in emergency planning or implement a plan for a Shoreham
emergency, barred as "unacceptable" by the Board's Orders, are
the product of the exercise of the Governments' police powers.
Federal an¢ State Courts have held that such determinations are

rational, lawful, and appropriate exercises of such powers, which



are not preempted by federal law. The Board's attempt to compel

the Governments to engage in planning, to submit an "adequate and
feasible plan" that they would follow, and to agree to implement
either the LILCO Plan or some other plan, as well as the Board's
effort to dictate tne contents of the Governments' testimony,
ignore not only the County's law, but also the independence,
authority, &nd sovereignty of the Governments in the field of
emergency planning. They constitute an improper and illegal
attack upon the Governments' lawful powers which far exceeds this
Board's authority.

Fourth, the evidence apparently barred by the Board's Orders
is relevant, material and reliable. Indeed, what could be more
relevant than the Governments' intentions regarding implementa-
tion of LILCO's Plan? Under the NRC's regulations, the Govern-
ments have the right to submit this e-idence '‘n this proceeding.
The illegality of LILCO's realism premise, and the Governments'
determinations and descriptions of their "best efforts" response
to a Shoreham emergency, barred as "unacceptable" by the Board's
Orders, :re truthful statements of fact and law. Indeed, they

reflect the judgments of the State and County Governments and

their highest officials about the actions of those very officials
and the Governments they represent, made in good faith and with

documented bases.
This Board has no basis for refusing to "accept" any of
these facts, or testimony based upon them. Indeed, under the

NRC's regulations and according to the Board's own description of

- 17 =



the purpose of this proceeding, the Board is required to consider
them, and to base its decision on them.

Should the Board adhere to the rulings in its February 29

and April 8 Orders and refuse to accept the testimony proffered

in this offer of proof, the .overnments will nonetheless chal-
lenge LILCO's so-called "prima facie case," and will proceed by
cross examination during the hearing on the Legal Authority
Contentions. The Governments stress, however, that any such
preclusion would taint the proceeding irrevocably. The Board
should avoid that taint by ruling now that the Governments'

proffered testimony is admissible.

III. THE GOVERNMENTS' OBJECTIONS TO THE FEBRUARY 29 AND
APRIL 8 ORDERS

A. The Board has Improperly Interpreted and Applied
the New Rule

1. The Board's Ruling that the Presumption is
in

In the February 29 and Apvil 8 Orders, the Board purported
to interpret the new emergency planning rule, and to apply it to
this case. As noted above, the primary provision of the new rule

at issue here is the following:

In making a determination on the adequacy of a
utility plan, the NRC will recognize the reali-
ty that in an actual emergenzy, state and local
yovernment officials will exercise their best
efforts to protect the health and safety of the
public. The NRC will determine the adequacy of
that expected response, in combination with the
utility's compensating measures, on a case-by-
case basis, s'bject to the following guidance.

- 18 =




In addressing the circumstance where appli-
cant's inability to comply with the require-
ments of paragraph (b) of this section is
wholly or substantially the result of non-
participation of state and/or local govern-
ments, it may be presumed that in the event of
an actual radiological emergency state and
local officials would generally follow the
utility plan. However, this presumption may be
rebutted by, for example, a good faith and
timely proffer of an adequate and feasible
state and/or local radiological emergency plan
that would in fact be relied upon in a radio-
logical emergency.<:2

In its February 29 Order, the Board stated that under the

new rule,

([tlhere is a presumption that the State and
County response will follow the LILCO Plan, a
presumption rebuttable only by timely evidence
that the Governments w.ll follow a different
but adequate and feasible plan that can be
relied on or by other evidence of like kind.Z24/

Similarly, in its April 8 Order, the Board held:

We are obligated therefore to view intervenor's
(sic) obligation, in the context of this pro-
ceeding, as lonking to the utility's plan to
rely on in an emergencyés/: following some

other plan that exists.
The Board thus held that the new rule established a manda-
tory presumption -- which Licensing Boards must adopt in all

cases -- that in an emergency the "best efforts" response of

23/ 52 Fed. Reg. 42,086 (Nov. 3, 1987).
24/ rFebruary 29 Order at 2.
25/ April 8 Order at 22 (emphasis in original).
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non-participating governments would be to follow the utility's
plan.

Furthermore, the Board held that the presumption is essenti-
ally irrebuttable. 1In its February 29 Order, the Board held that
the presumption is "rebuttable only by timely evidence that the
Governments will follow a different but adequate and feasible
plan."26/ The Board thus dictated that the only "acceptable"
rebuttal is the submission of a governmental response plan,
something which, as the Board well knows, the Governments are
precluded by law and by their own police power determinations
from doing so.

Similarly, in the April 8 Order, the Board held:

The effect of the new rule then is to place a
responsibility on state and local governments
to produce, in good faith, some adequate and
feasible response plan that they will rely on
in the event of an emergency or it will be
assumed in the circumstance of this case that
the LILCO plan will be utilized by Intervenors
here. In that event, the LILSO plan will be
evaluated for adequacy alone.2’/

The Board ignored the fact that in the new rule the Commission

provided the submission cf a plan as but gne example of how the

presumption could be rebutted.

26/ February 29 Order at 2 (emphasis added). The Board's ruling
that "[a] determination to respond ad hoc would be acceptable
only if accompanied by specification of the resources available
for such a response, and the actions such a response could entail
including the time factors invoived," (id. at 4) is another way
of saying the same thing.

27/ Anril 8 Order at 21.

- 20 =



In so ruling the Board ignored the Commission's use of the
permissive "may" in providing guidance to Licensing Boards about
the possible use of a presumption.28/ The Board also ignored the
fact that the Commission expressly made its presumption rebut-
table, and provided an example -- not an exhaustive list of all
possibilities -- of how the presumption could be rebutted in
specific adjudications. In addition, the Board ignored that
neither the Board, nor the Commission, has the authority to
compel sovereign governments to submit a plan, to implement any
plan, to "penalize" them if they do not, or to presume, contrary
to law and the sworn statenents of the Governments' officials,
that they will implement a particular plan which they have not
adopted or agreed to follow. Finally, these rulings directly
contradict, without basis, the unanimous rulings of this Board
when chaired by Judge Margulies (gee discussion in Sections A.3
and B.5 belcw), as well as the Commission's repeated direction
that a Licensing Board's findings under the new rule must be
based on the facts and evidence involved in each particular

adjudication.2%/

28/ 1Indeed, the Board illogically ruled that "may" means "will."
See April 8 Order at 21 ("the rule provides, through the use of
the word 'may' a presumption the utility's plan will be followed
« « + «") (emphasis added).

29/ The Governments have explained several times, at length and
in detail, precisely why the interpretation and application of
the new rule reflected in the February 29 and April 8 Orders are
clearly erroneocus as summarized in the text. The most recent
discussion of the subject was in the Governments' Overviaw
Memorandum at 10-33, See also Governments' Reply to Views and
Supplemental Briefs of LILCO and the NRC Staff Concerning the
CLI-86-13 Remand Proceeding and the Impact of the October 29 Rule

on that Proceeding (Nov. 30, 1987). The Governments do not
(footnote continued)
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2. The Board's Interpretation of the
Rule as Authorizing It to Dictate

the Contents of Testimony

Moreover, the Board's interpretation and application of the
new rule as requiring the Board to close its eyes to reality, and
to reject as "unacceptable" truthful and factual statements and
lawful determinations by sovereign governments and their offi-
cials, is bizarre as well as insupportable. The Board inter-
preted the new rule as authorizing the Board to dictate the
contents of evidence in this proceeding, so as to enable the
Board to make the findings required for licensing, even if such
evidence and such findings are directly contrary to facts known
by the Board to be true.39/ Such an interpretation is wholly
without basis, and is contrary to repeated as:ertions by the
Commission in the release adopting the new rule.

The following statements evidence the Board's interpretation
to this effect:

No fair reading of the new rule or the state-
ment of considerations that accompanied it can
result in a conclusion that the Commission

expected or would permit its rule to be inter-
preted i? such a manner as to lead to stalemate

(footnote continued from previous page)
repeat those discussions here, but instead refer to their

previous filings.

30/ 1ndeed, as discussed further below, the Board apparently
intends to allow LILCO to submit any form of evidence it
proposes, but to preclude the Governments from exercising thei:
right to rebut that evidence.

31/ February 29 Order at 4.
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* * *

It is clear from the [(new rule] that we are

bound by regulation to gffirmatively determine
the adequacy of the expected response

n and that
the obligation on us equally binds the parties
to supply the critical information needed to
make that determination in any future_hearing
if they want their views to be heard.32

* * *

(I]t would deprive any proceeding of a mean-
ingful purpose if the rule was interpreted to
permit any state or local government to suc-
cessfully demongstrate a continuing non-parti-
cipatory role.33/

- * *

It is hardly credible that the Commission
intended -- in light of the sole purpose of the
rule itself -- that licensing boards could
decide arbitrarily that state and local govern-
ments need not respond to (sic] any emergency
plan -- or at all -- during a radiological
emergency. Such an interpretation, as the
Intervenors contend for here, would reduce any
"best efforts" response at best tu some inde-
terminate ad hoc responses, which in a fast
moving radiological accident scenario could
have a catastrophxg effect on the public's
health and safety.__

In fact, the Commission described the intended operation of
its new rule in terms which are directly contrary to the Board's
interpretation. The Commission repeatedly emphasized that adju-

dications, findings and decisions under the new rule were to be

based on the facts and evidence relevant to, and in the record

32/ 14. at 4-5 (emphasis added, except emphasis in original on
the word "determine").

33/ April 8 Order at 20.
34/ 14. at 22,




h i i . For example, the Commission

stated as follows:

[T]he proposed rule does leave open the pos-
sibility that state or local non-participation
can indirectly block the operation of a nuclear

plant. This is so because undg;_;ﬂg_pg;&_gg;g;
facts of an individual case it may be impos-

sible for the NRC to conclude that a utxlxtg
plan is adequate, as defined in this rule.33/

* * *

" Beyond a certain point, uncertainty as to
underlying facts would plainly make a positive
finding on "reasonable assurance" increasingly
difficult. These are issues, however, which

can be addressed in ;ng gasg Qx case adj dica-
' ndivi
® tions.29

* * *

(the rule] will not assure a license to any

particular plant or plants. . . . Whether a
& utility could succeed in making th(e] showing
[that emergency planning is adequate] would
depend on ' n
adjudication. . . 2L
* * *
® .
the rule does not presuppose, nor does it
dictate, what the outcome of [the rggyired]
case-by-case evaluation[s] will be.z22
* * *
® . .
(the new rule] is not intended to assure the
licensing of any particular plant or plants.ég/
35/ 52 Fed. Reg. at 42,083 (emphasis added).
e 36/ 1d4. at 42,082 (emphasis added).
37/ 1d4. at 42,081 (emphasis added).
38/ 1d. at 42,085,
o 39/ 1d. at 42,084,
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3. The Board's Interpretation of the Rule
1 i Re i he F

Furthermore, the Board's apparent belief that directions
from the Commission authorize it to reject, rule "unacceptable,"
or otherwise ignore the sworn statements of Governor Cuomo and
County Executive Halpin the laws of Suffolk County, or the tes-
timony submitted herewith, is clearly incorrect. This belief is
based on a misreading of the Commission's so-called "directions."
Furthermore, the Board's conclusion mischaracterizes -- or worse,
ignores -- the actual contents of the Affidavits. It also ig-
nores the res judicata rulings of the Margulies Board, which two
members of the present Board joined in making.

In its April 8 Order, the Board refers several times to so-
called "directions" from the Commission as follows:

We are directed to ncot only not accept state-
ments of non-cooperation by governmental offi-
cials at face value, but in an evaluation of
the adequacy of a utility's emergency plan, to

take into account the orobable response of
state and local authorities.2¥

* * *

Licensing Boards were admonished accordingly
nct to accept any claim that state and county
officials wo’ld refuse to act in a radiological
emergency.4l

40/ April 8 Order at 20, c¢iting "Commission Discussion of Final
Rule 52 Fed. Reg. 42078."

41/ 1d. at 23, apparently citing 52 Fed. Reg. 42,082.
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* * *

(W]e are directed not to take seriously any
government officials' statements that they
would not take action during an emergency.3%2/

The Board made these statements in connection with brief refer-
ences to the Affidavits of Governor Cuomo and Suffolk County
Executive Halpin which the Governments submitted with their
opposition to LILCO's December 1987 Summary Disposition Motions.

It is clear from the April 8 Order as a whole that this Board

essentially ignored the contents of those Affidavits in ruling on
LILCO's summary disposition motions, in "interpreting" the new
rule, and in deciding what evidence it would "accept" in the
upcoming proceeding on the Legal Authority Contentions.

In truth, however, the only "direction" on this subject
contained in the Commission's Statement of Considerations accom-
panying the new rule is the following sentence, which is stated
twice:

The presiding Licensing Board should not hesi-
tate to reject any claim that state and local
officials will refuse to act to safeguard the

health and safety of tpe public in the event of
an actual emergency.il

42/ 14. at 43.
43/ 52 Fed. Reg. 42,082, 42,085,
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Clearly, in adopting the new rule the Commission said
nothing about rejecting claims that Governments would not "co-
operate" with a utility.44/

Even more important, none of the Governments' Affidavits
presented to the Board have stated that the Governments "would
not act" during an emergency, or that the Governments would
"refuse to act to safeguard the health and safety of the public"

in the event of an emergency. Indeed, the Governments have

stated precisely the opposite.%3/ The attached testimony is to

44/ Moreover, with respect to the Commission's decision in CLI-
86-13, the Margulies Board expressly held as follows:

The Board recognizes that parties are capable
of making self-serving statements. Also, that
the Commission i
in CLI-86-13 was unwilling to take at face
value similar but unverified statements that
the State and County would not cooperate with
LILCO in implementation of its plan. . . .

The Commission in its remand in CLI-86-13
expects the Board to determine what the
Intervenors' response will be. We can only do
that in heariang and weighing the positions of
the parties on this disputed matter. It is

v
State of New York and ;ng_snii;LL_qunsx
Executive at face value was not n
T hi .

September 17 Order at 26-27 (emphasis added).

45/ See, for example, Governor Cuomo's sta:ements that "The
State of New York could not effectively exercise its polxce power
obligation to protect the health and saiety of its citizens if
the State were to rely upon LILCO's plan and personnel in a
radiological emergency," and "Whatever I would do at the moment
of an emergency would be for the public good." Affidavit of
Mario M. Cuomo, Governor of the State of New York (Feb. 8, 1988)
at 3, and Att. 1, Ex. A, p. 3. See also County Executive

Halpin's statements that "giving LILCO . . . permission or ap-
(footnote continued)
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the same effect. Thus, the Commission's "direction" has
absolutely no relevance to the statements of the Governments
which are before this Board.46/

Finally, when this Board included Judge Margulies, it
acknowledged that "the State and County Governments do not deny
that they would respond to an emergency with their best ef-
forts."47/ The Board also accepted the Governments' Affidavits
into the evidentiary record, and relied upon them as truthful and
accurate statements of the Governments' intentions. For example,

the Board held that:

The "best efforts" assumption is of no assis-
tance to LILCO in the face of sworn affidavits
from Intervenors asserting that they would not
and could not delegate their police powers to
LILCO. Affidavit of Mario M. Cuomo, Governor
of the State of New York. Affidavit of Michael
LoGrande.48/

(footnote continued from previous page)

proval (to take various response actions] . . . would . . . be
inconsistent with my responsibilities as the County Executive and
would put into LILCO's hands the public's safety that I was
elected to protect," and "[the County's] 'best efforts' would be
exercised as described above -- acting on our own without regard
to LILCO's Plan or personnel." Affidavit of Patrick G. Halpin
(Febo. 9, 1988) at 4, 7.

46/ Similarly, the Board's suggestion that the Governments
“contend for" a decision "that state and local governments need
not respond . . . at all -- during a radiological accident”
(April 8 Order at 22), is plainly wrong. The Governments have
never made such an argument.

47/ september 17 Order at 45 (emphasis added).

48/ September 17 Order at 46. See also October 29 Order at 14
("we took into account the evidentiary record in which the gov-
ernments stated that they would not implement the LILCO plan,
would not respond to a Shoreham emergency in concert or in part-
nership with LILCO, would not rely upon LILCO recommendations or
advice, and would not authorize LILCO to perform the functions in

Contentions 1-10").
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The Margulies Board ruled correctly that the Governments' sworn

statements could not be ignored:

No one has more knowledge than the State and
County on how they would respond to an emer-
gency at Shoreham. By affidavit they dispute
each claim LILCO makes as to how they would
react .49

The Board stated, further, that:

Intervenors have established by sufficiently
convincing direct evidence, i.e., the affida-

vits of State and County officials, that the
material facts Applicant claimed to be without
dispute [i.e., that the Governments would act
in partnership with LILCO, would follow LILCO's
advice and recommendations, and would implement
the LILCO Plan or authorize LILCO to implement
it) are in fact disputed ang there exists a
genuine issue to be heard.30/

Significantly, this Board actually acknowledged these res

judicata holdings even though the April 8 Order violated them:

(T)he Licensing Board stated that ., . . the
Governments [sic) assertions in the evidentiary
record that they would not implement LILCO's
plan, would not respond in an emergency in
concert with LILCO, and would not rely on its
recommendations or authorize it to perform
contested functions made it an open question of
how the Governments would actually respond and
whether that response would be adequate.§l

49/ september 17 Order at 26. As this Board itself acknowledged
in its April 8 Order, the Margulies Board "interpreted the Com-

mission's ruling in CLI-86-13 as not making indisputable what the
icinati ' W dbe . .. ." April 8

Order at 4 (emphasis added).
50/ gseptember 17 Order at 27 (emphasis added).
51/ April 8 Order at 5.
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There is nothing in the new rule or in the Commission's

"directions" to justify this Board's recent determination that it

can, much less that it must, ignore or reject the factual state-
ments made by the highest officials of the State of New York and
Suffolk County. Furthermore, the Board provides no other justi-
fication or rationale for its apparently very recent decision
that it is entitled or authorized to conduct a proceeding, de-
signed to establish facts, but based on rulings which call
"unacceptable" and "inadmissible" the most basic facts of all.
The portion of the Board's interpretation and application of
the new rule which has it rejecting or ruling "unacceptable" the
factual and honest statements of the Governments' officials is
clearly erroneous. Moreover, any proceeding which purported to
address the adequacy of the Governments' best efforts response --
but which excluded the truthful testimony of the Governments'
representatives concerning their intended response -- would be
unlawful and a violation of the Governments' due process rights.

B. There is No Basis for the Board's Ruling that LILCO's
Lack of Legal Authority Cannot be Rained as a Response

1. The Board's Ruling

In the February 29 Order, the Board held that in this pro-
ceeding, the Intervenors must
demonstr. @ that LILCO's emergency plan supple-

mented by . test efforts response does not meet
the adequacy standards with respect to the mat-




ters at issue and that accordingly no reason-
able assurance finding can be made.32

It went on to hold, however, that " K uthorit
cannot be rai he r lation in
LILCO's Plan . . . ."33/

Similarly, in the April 8 Order, the Board held that while
"Intervenors are still entitled to challenge the adequacy of the
LILCO emergency plan supplemented by a best effort response from
the governments . . . in connection with the activities contem-
plated in the remaining contentions," the Governments "gcan no
longer raise the specter of a lack of legal authority as a
response. "33/

There is absolutely no basis for this ruling, given the sub-

ject matter of this proceeding, the Board's own statements about
the purpose of the proceeding, and the rg4 judicata rulings in

this case. The Board Jdoes not even purport to state a basis.

2. The Subject of this Remand ?roceeding:

This remand proceeding is supposed to be on LILCO's realism

defense to the Governments' Legal Authority Contentions.35/ The

52/ rebruary 29 Order at 3.
53/ 1d. at 4 (emphasis added).
54/ April 8 Order at 24 (emphasis added).

w

55/ gee, e.g9., Long Island Lighting Co. (Shoreham Nuclear Pcwer
Station, Plant 1), CLI-86-13, 24 NRC 22, 32 (1986) (NRC ":e-
mand(ed) LILCO's realism argument to tie Licensing Board for

proceedings; . . . .) and 24 (Commission remand(ed] for further
(footnote continued)




Contentions make the following fundamental allegation: the LILCO
Plan cannot and will not be implemented as provided in that Plan
-- thus precluding the reasonable assurance finding required by
the requlations -- because LILCO lacks the legal authority to
perform the essential emergency response functions identified in
the contentions. Thus, the contentions allege that because
actions set forth in the Plan to be performed by LILCO personnel
are illegal, the necessary regulatory compliance findings cannot
be made.

In the February 29 Order and again in the April 8 Order, the
Board "reformulated" the Legal Authority Contentions in order to
“incorporate" LILCO's realism defense. Apparently, the 3card's
intention was to eliminate the legal authority issue from the
contentions, even though that clearly is their central focus,
Thus, the Board asserted as follows:

(Slince legal authority is no longer the focus

of our deliberations, each of the contentions

w@;} reworded [sigé/to frame the issue to be

litigated . . . .22
As reformulated by the Board, the Legal Authority Contentions now
raise the issue of "whether LILCO's emergency plan and the best

efforts response of the State and County governments, will satis-

(footnote continued from previous page)

evidentiary hearings on issues raised by LILCO's so-called
'realism' and 'materiality' arguments); September 17 Order at 28,
n.15 ("The matter for decision [pursuant to CLI-86-13] is whether
the realism argument overcomes the LILCO [legal authority]
disability.").

36/ April 8 Order at 26.




fy regulatory requirements concerning" the particular emergency
response functions identified in the original contentions.37/
Setting aside for present purposes whether the Board was
authorized to reformulate the Governments' admitted contentions
by attempting to eliminate from them their central allegation, it
is nonetheless clear that even as "reformulated," LILCO's lack of
legal authority to implement the Plan remains relevant and mate-
rial to a decision on Contentions 1-10. This becomes clear upon
examination of LILCO's realism defense and the stated purpose of

this proceeding.

3. LILCO's R:a%isn Defense to the
Legal Authority Contentions
The premise of LILCO's "realism" defense to the Legal
Authority Contentions is that the uncontroverted illegality of
LILCO's Plan is overcome by the "compensating measures"” in the
LILCO Plan and by the assumption of a "best efforts" Governmental
response to a Shoreham emergency. The central premise of LILCO's
realism defense is that in an emergency State and County offi-
cials would "authorize" or "permit" LILCO employees to perform
the functions at issue in Contentions 1-10.
As part of its realism defense, LILCO has submitted Revision
9 of its Plan. Indeed, it is part of its "prima facie case" in
this proceeding. In Revision 9 LILCO asserts, over and over
again, that various LILCO and LERO personnel would perform the

acts enumerated in the Legal Authority Contentions after having

7/ gee February 29 Order at 2; April 8 Order at 26-27.
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missi hor i ion n
County officials.

In Figure 2.1.2 of Revision 9, which is reproduced followiny
this Section of text, LILCO summarizes its theory on how its plan
would be implemented in an emergeacy, by "identif([ying] the
various functions implemented as part of the emergency response
and detail(ing) which people (by title) or organizations have a
primary or support role in implementing that function,"38/ A
review of Figure 2.1.2 and the accompanying explunatory notes
(also reproduced following Figure 2.1.2) makes clear that
LILCO/LERO personnel are assigned "primary" responsibility to
perform almost every listed emergency response function.39/

Thus, although LILCO hypothesizes that the Governments' "best
efforts" response would be to follow the LILCO Plan, that Plan
still provides that LILCO/LERO personnel would actually perform
most of the actions involved in implementing the emergency
response pursuant to the provisions in the LILCO Plan,

Furthermore, Figure 2.1.2 reveals that almost every function
for which LILCC/LERO has primary responsibility "reguires the
authority/permission of a governmental official."80/ 1Indeed, the

58/ LILCO Plan, Rev. 9 at 2.1-1,

59/ The only exceptions are "public health and sanitation,"
"social services," "fire and rescue," "traffic control -~
Nassau," and "law enforcement."

60/ FpPig. 2.1.2 at 2 (emphasis added). The only LERO primary
functions which do not require governmental permission are "com-
munications," "accident assessment," "emergency medical ser~-
vices," "transportation, gen. population and health related," and
"radiological exposure control."”
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Figure and accompanying notes make clear that governmental "per-
mission" is required for each of the response functions involved
in the Legal Authority Contentions. Thus, "permission" is the
critical prerequisite to implementation of Revision 9.

The Board has allowed LILCO to submit Revision 9 for
inclusion in the record in this proceeding -- indeed, as part of
the basis of this proceeding. Revision 9 includes the LILCO
assertions that the Governments would provide the permission or
authorization required to enable LERO and LILCO to implement the
LILCO Plan. At the same time, however, the Board apparently
intends to bar the Governments from submitting evidence tn
challenge and rebut those assertions. The Governments seek to
submit truthful testimony that the Governments would not and
could not give LILCO or LERO personnel the "permission" which is
the premise for implementation of Revision 9. Clearly, a ruling
which permits one party (LILCO) to submit evidence on a subject,
but prohibits the opposing parties (the Governments) from
submitting evidence to challenge it, is a gross violation of due

process rights.
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Legend:

Subscript A

Page 2 of 2

FIGURE 2.1.2
ORGANIZATIONAL MATRIX
(continued)

A - Denotes government official with legal authority
who provides authority/permission to LERO
to implement the emergency response function.

P - Denotes person, by title, or organization with
primary responsibility for actually implementing
the emergency response fuction.

S - Denotes person, by title, or organization that
either supports or performs only a portion of zn
emergency response function.

Denotes thot implementation of the emergency

ie. P, or SA response function requires the authority/permission

A

Note 1:

Note 2:

Note 3:

Note 4:

Note 5:

Note 6:

°>f a governmental official.

Public Information includes the activation of sirens
and the issue of EBS messages.

Traffic Control (Suffolk) includes: blocking roadways,
directing traffic, posting traffic signs during an
emeérgency, removing roadway obstacles, dispensing fuel
and performing access control.

Protective Response includes: the plume pathway, ingestion
pathway, recovery and reeniry and requesting Federal
Assistance,.

Support Functions identified for New York State
Department of Health are in ancordance with the
New Yock State Plan.

FEMA coordinates additional federal response efforts
as detailed in the Federal Radiological Emergency
Response Plan.

The hospital primarily providing treatmen: of contaminated
injured is Brunswick with the V.A. Medical Center and
Nassau County Medical Center as back up. Additional
hospitals will provide relocation services for health

care facility evacuees.

Rev. 9




4. The Subject of this Proceeding
Uncer the New Rule

The nes rule requires this Board to determine the adequacy
~f the LILCO Plan, and whether that Plan provides reascnable
assurance tnhat adequate protective measures can and will be taken
in the event of an emergency. This is one of the "regulatory
requirements" included in the Legal Authority Contentions as
"reformulated" by the Board. While the new rule incluces an
assumption + a1 "best efforts" governmental response, the new

rule instructs Licensing Boards to "determine the adequacy of

that expected response, in combination with the utility's compen-
gsating measures. °on a case-by-case basis."81/

The adequacy of the particular actions which are proposed to
be taken in response to an emergency is a key focus of the analy-
sis required under the new rule. If the proposed actions are
unlawful, that is, if the utility's "compensating measures"”
cannot in fact be carried out because they would violate the law,
then those measures and that plan cannot be found "adequate."
Thus, whether LILCO has the legal authority to carry out its

roposed "compensatinag measures," is clearly relevant in this

61/ 52 red. Reg. 42,086 (10 CFR § 50.47(¢c)(1)(iii) (emphasis
added). See also April 8 Order at 24 ("Intervenors are . . .
entitled to challenge Ll )
supplemented by a best effort response from the governments . . .
in connection wich the activities contemplated in the remaining
contentions.") (emphasis added).



proceeding.82/ There is absolutely no basis for this Board's
ruling that "a lack of legal authority cannot be raised under the

regulation as a response against LILCO's Plan."§3/

5. The Relevance of the Lack of Legal

Moreover, as this Board is aware, this Licensing Board,
when chaired by Judge Margulies, has held on three occasions that
the provisions of LILCO's Plan premised upon the Governments
"authorizing" or "permitting" LILCO employees to perform response
functions are illegal.éi/ None of these rulings have been

reversed by the Appeal Board or the Commission.55/ Nonetheless,

62/ 1In their opposition to LILCO's Decemver summary disposition
motions the Governments discussed at length the illegality of
LILCO's Plan and ot its "realism" argument. They explained that
the provisions of LILCO's Plan which assume that Gove:nmental
officials would give LILCO personnel "permission" to perform the
various functions set forth in the LILCO Plan cannot and will not
be implemented for three reasons: (1) the Governments are pre-
ciuded by law from delegating their poiice powers to a private
corporation or its employees; (2) the Governmenvs would not, in
any event, delegate their authority to LILCO or its »mployees,
nor would they author.ze or give permission to such personnel to
perform the response functions at issue; and, (3) neitner a
privaze corporation such as LILCO, nor its employees, has the
legal authority to perform the governmental police power func-
tions at issue. See Overview Memorandum at 41-49.

63/ rebruary 29 Order at 4.

64/ Long lsland Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), LBP=-85-12, 21 NRC 644 (1985); September 17 Order;
October 29 Order.

85/ see September 17 Order at 25; October 29 Order at 13;

. (Shoreham Nuclear Power Station), ALAB-818,
22 NRC 651 (198%;; Long Island Lighting CO., (Shoreham Nuclear
Power Station), CLI-86-13, 24 NRC 22, 30 (1986).
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without meaningful discussion or explanation, this Board's
rulings have, in effect, reversed these res judicata holdings.

The prior rulings of this Board are the law of this case.
They are binding on this Board because they addressed the same
"realism" defense which is the subject of this remand proceeding,
and they addressed it in the context of CLI-86-13, which also
remains the law of this case. As the Board apparently acknow-
ledges, the fact that the New York Court of Appeals vacated
Cuomo v. LILCO for non-justiciability (or as the Board put it,
"on grounds that an advisory opinion was not a proper exercise of
the State's judicial function" (April 8 Order at 25)), has no
impact on the merits of the decision.86/ 1In addition, the new
rule provides no basis to reverse the law of the case or, in
light of the facts specific to this case, to eliminate the legal
authority issue from this adjudication,.

LILCO's March 1987 summary disposition motion and realism
theory, which were the subject of the September 17 Order, were
based on the following LILCO premise, as summa:rized by the Board:

[R]ealism contemplates a partnership in which
LERO would continue, with emergency approval,

66/ The Court of Appeals rever reached the merits of the merits
of the legal authority issue. However, five other justices of
New York Courts =- Justice Geiler of the Supreme Court in his
February 20, 1985 decision (Consol. Index No. 84-4615) and
Justices Thompson, Brown, Eiber, and Kunzeman of the Appellate
Division in their February 9, 1987 decision (127 A.D.2d 626, 511
N.Y.S.2d 867 (1987)) == all ruled that LILCO lacks legal
authority to implement the Plan. Indeed, Justice Geiler stated

(and the Appellate Division affirmed): "[A]ny attempted
delegation of police power to LILCO would amount to an unlawful
delegation of governmental oowers " (Slip op. at 12-13.) The

NRC, including this Board, 18 in no position to question the
holdings of these justices on matters of New York law.
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to manage the emergency response, with the
State and County providing legal authority and
whatever resources they could provide on short
notice. The utility's position was that the
local yovernments could override a LERO deci-
sion, and that ultimate authority resided with
the governments.él

Similarly, the Board stated that

LILCO's realism argument heiore the Commission
was that if LILCO lacked legal authority, the
State and County would respond in a real emer-
gency either by implementing the plan them-
selves 12§

irplement the plan.2%
This is precisely the position presented by LILCO in this realism
remand and in Revision 9 of the LILCO Plan.83/
The Margulies-chaired Board held as follows:
This claim that the State and Coun:y's response

would take tne form of authorizing LILCO to act
for them was previously rejected by this Becard

67/ geptember 17 Order at 14.

68/ 1d. at 21 (emphasis added). The Margulies Board addressed
this issue in the context of the Commission's direction in CLI-
86-13 that the Board should assume a "best effort" governmental
response to a Shoreham emevgency, using the LILCO Plan "as the
best source for emergency planning information and options."
This is essentially the same Commission direction as that found
in the new rule, since it postulates an unidentified "best
efforts" gcsernmental response, but instructs Licensing Boards to
determine, on a case-by-case basis, the nature and adequacy of
the best efforts response which would be forthcoming in each
specific case. See, e.9., 52 Fed. Reg. 42,084.

69/ See, €.9., Plan, Revision 9 at 2.1-la ("the Director of

Lncal response, with permission of state or county government
officials, initiates Protective Response actions"; "The Director

of Local Response is responsible for allocating and directing,
! 1881 i from state or county officials,

response personnel and equipment to mitigate the offsite conse-
quences of an incident . . . .") (emphasis added). §ee also
Figure 2.1.2 in text above.
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in our partial initial decision on the basis of

Cuomo v. LILCO, supra, which holds that appli-

cant cannot be delegated the authority to per-
* form the functions snumerated in Contentions

1-10. Nothing in CLI-86-13 alters the Cuomo

decision which so far has been upheld on ap- ‘

peal. . . . Applicant's claim that the Govern-

ments' response will be on a basis of what has

been found contrary to law is meritless.’/0/

In addit' . the Margulies Board held:

We are also persuaded by Intervenors that

* LILCO's material facts do not resolve thie ques-
tion of how LILCO would acquz;e the legal
authority to implement the actions specified in
Contentions 1-10. The "best efforts” assump-
tion is of no assistance to LILCO in the face

of sworn Affidavits form Intervenors asserting
E mwmmmm%_dﬂ:m
their police powers to LILCO. =

Moreover, in the October 29 Order, the Board rejected the

o following LILCO argument:

Applicant further alleges that the Board has
improperly applied Cuomo v, LILCO . . . LILCO
claims it cannot be seriously argued that any

- State or local government is prohibited by law
from directing a private party to take actions
that the government lacks the ability to per-
form and that are necessa;g to protect the
public health and safety./2/

»
In response, the Board held as follows:
The Board did not improperly apply CuUO20 V.
LILCO . . . . In applying Quomo to Applicant's
Y motion for summary disposition, we did not
change our prior interpretation of it. We
70/ september 17 Order at 25.
711/ 1d. at 46 (emphasis added).
v 72/ oOctober 29 Order at 7.

- 40 =

T Tt st 5 i R A



again stated, inter alia, it prohibits the
government from delegating its police power.
The board considered that st.icture along with
how LILCO said it expected Intervenors will
operate in an emergency. Further we took into
account the evidentiary record in which the
Governments stated that they would not imple-
ment the LILCO plan, would not respond tou a
Shoreham emergency in concert or in partnership
with LILCO, would not rely upon LILCO recommen-
dations or advice, and would not authorize
LILCO So perform the functions in Contentions
1-10,73

In the April 8 Order, this Board acknowledged the prior

rulin s as follows:

(T)he Licensing Board stated that . . . the
Licensing Board had not improperly applied

Cuomo v, LILCO which held, inter alia, that the
government was ptohxgited from delegating its

police power ., .

Clearly, however, the following statement in the April 8 Order jis
directly contrary to the September 17 and October 29 Board deci-

sions:

We did not intend then, or now however, to con-
vey the belief that State and County officials
could not, under emergency conditions, call
upon private entities to assist in performing
emergency functions on a temporary basis. And
as a factual matter, it is our opinion the New
York laws provide for precisely that set of
circumstances. See New York State Executive
Law’ 7ttxc1e 2B, Section 20.1(a)(e) and Section

23/ 1d. «t 14.
74/ April 8 Order at 5.
75/ 14. at 25.
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In fact, the September 17 and October 29 Orders quoted above
twice conveyed an unambigucus ruling that State and County
officials could not, lawfully, authorize private entities to
perform emergency functions, even with "permission." Signifi-
cantly, in so holding, the Margulies Board had before it LILCO's
argument, rejected by the New York Courts, that the New York
Executive Law authorized the delegation of authority upon which
LILCO's realism defense is premised. This Board has provided no
basis at all for its abrupt turn-about on this issue., In fact,
no basis exists.

Furthermore, this Board's April 8 "opinion" on New York law
is, as a practical matter, irrelevant to this proceeding. The
question is: what would the Governments do? The answer is:
they would pnot authorize or permit LILCO or LERO personnel to
perform the functions assigned to them under the LILCO Plan, for
several reasons, including the Governments' belief, shared by
“ive New York State judges, that New York law precludes them from
doing so.

The Board's previous rulings, based on the evidentiary
record in this adjudication, are the law of this case. The
affidavits submitted with the Governments' opposition to LILCO's
December 1987 Summary Disposition Motions, and the testimony
proffered herewith, are consistent with those affidavits. They
provide details in addition to those in the evidence previously
presented, however., Thus, they furtner establish that this

Board's rulings, issued under the chairmanship of Judge
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Margulies, are correct. The present Board cannot arbitrarily,
and with no basis, reverse those rulings by (a) adopting a pre-
sumption which directly contradicts the evidence before the
Board, or (b) excluding evidence which truthfully states the
Governments  beliefs and intentions,

In determining the adequacy of "the utility's compensatirg
measures," this Board cannot ignore the fact that the Plan which
comprises such measures cannot be implemented because it is
illegal. An unlawful plan, which cannot legally be implemented,
cannot be adjudged "adequate" under the NRC's regulations, par-
ticularly in light of this Board's three prior ‘ngs which are
res judicata on that gquestion.

Similarly, this Board cannct preclude the Governments from
demonstrating that the LILCO Plan is inadequate, and that no
reasonable assurance finding can be made because the LERO per-
sonnel assigned in the Plan to perform essential resporse func-
tions at issue in this proceeding have no authority to perform
them, the Governments cannot lawfully grant them such authority,
and, accordingly, those functions cannot and will not be per-
formed as set forth in the LILCO Plan.

6. The New Rule Does Not Render LILCO's
Lack of Legal Authority Immaterial

Contrary to tuiie implication in the February 29 and April 8
Orders, the new rule does not alter the law of this case, nor
does it provide any other basis for the Board's ruling precluding

the Governments from raising tne lack of legal autho:ity in
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discussing the adequacy and regulatory compliance of LILCO's
Plan.

The new rule does not purport to delegate the legal author-
ity vested in a State or local government to a util! Ly. More-
over, a review of the new rule reveals not one sci: .lla of
evidence that the Commission intended to imply that LILCO, any
other utility, or the Governments could be -- or by the rule were
being -- authorized to take actions which are illegal under State
law. Indeed, it is preposterous even to suggest that the NRC
would have the authority to adnpt such a rule.

NRC Chairman Zech confirmed this fact in Congressional
testimony about the new rule prior to its adoption. He stated:

It is important tO stress what wculd not be
changed under the proposed rule. . . . [Ll&

o
: £ill For example,

the rule does not presume that utilities can

direct traffic or order an evacuat%gg. Nothing

in this rule affects those powers.. 2

Accordingly, the portions of the February 29 and April 8

Orders which bar the Governments from presenting facts about
(1) LILCO's lack of authority to implement the LILCO Plan, and
(2) the Government's lack of authority to permit or authorize

LILCO employees to perform functions assigned to them in the

76/ Emergen: W , Cversight
Hearing before the Subcommittee on Energy and the Environment of
the Committee on Interior and Insular Affairs, House of Represen-
tatives, 100th Cong., lst Sess. (April 28, 1987), at 109 (Testi-
mony of Lando W. Zech) (emphasis added).
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LILCO Plan, arc without basis, contrary to the law of this case,
and clearly erroneous.
C. The February 29 and April 8 Orders Violate the Most

Fundamental ?rinciples of Federzlism by Attempting
to Force the Governments to Change their Lawful and

The February 29 and April 8 Orders interpret the new rule
as: (a) establishing a de facto irrebuttable presumption that
the Governmen:s would implement the LILCO Plan; (b) requiring the
Governments to »repare and submit a plan for responding to a
Shoreham emergenc’; and (c¢) authorizing the Board to dictate the
specific planning i~formation which ‘acceptable" Government
testimony must contair.., Indeed, the Board states that it will
limit its hearing "o focus on the Intervenor Governments' imple-
mentation of the LILCO emergency plan and the methods by which
LERO and responsipble government officials will coordinate ‘e~
sponses.“ll/ This interpretation constitutes an unlawful attack
on the sovereignty of the State and the County which far exceeds
the authority of this Board or the NRC.

It ., established beyond question that Sta'¢ and local
governmenis have t'~> right and the authority to determine not to
engage in eme-gency nlanning if in the exercise of their police
powers they deteimine that such action would be in the best

interest of their c..izens./3/ It is similarly beyond question

77/ April 8 Order at 27 (emphasis added).

78/ gee, e.9., Citizens for an Orderly Energy Policy Inc. V.
Suffolk County, 604 F. Supp. 1084, 1095 (E.D.N.Y. 1985), aff’'d,

(footnote continued)
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that State and local governments have the authority to make
independent judgments and determinations concerning how they
would respond to an emergency. Indeed, this Board itself has
held that State and local laws governing the exercise of police
powers are not preempted by the Atomic Energy Act, and the Appeal
Board affirmed that decision,’3/

Suffolk County has acted within the sphere of acknowledged
local government authority. In Resolution 456-1982, Suffolk
County resolved as follows:

Suffolk County shall not assign funds or per-
sonnel to test or implerient any radiological
emergency response plan for the Shoreham
Nuclear Plant unless trat plan has been
approved, after public hearings, by the Suffolk
County Legislature and the County Executive.80
In 1983, following extensive emergency planning efforts, the
County resolved that
the County's radinlogical emergency planning
process is hereby cerminated, and no local
radiological emergency plan for response to an

accident at the Shorehag ?lant shall be adopted
or implemented; . . . .81

(fcotnote continued from previous page)

813 F.24 570 (24 Cir. 1987); Prospect v. Cohalan, 65 N.Y.2d 867,
493 N.Y.S.24 293 (1985).
7%/ (Shoreham Nuclear Power Station),

L Island Lighti -
LBP-85-12, 21 NRC f44, 900-09 (1985), aff'd, ALAB-818, 22 NRC
651, 662-73 (.9RS§),

80/ suffolk County Resolution 456-1982 (May 18, 1982).
81/ sSuffolk County Resclution 111-1983 (Feb. 17, 1983).
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As noted, the federal and state courts have upheld these resolu-
tions.82/

Thus, it is the law of Suffolk County that the County will
not adopt or implement any plan for responding to a Shoreham
emergency. As made clear in Citizens, that law is not preempted
by federal law. This Board must observe and respect that law.

Nonetheless, as already noted, the April 8 Order interprets
the "effect" of the new rule as "plac(ing] a responsibility on
state and local governments to produce, in gond faith, some
adequate and feasible response plan that they will rely on in the
event of an emergency."83/ sSimilarly, it held that the rule
could not be "interpreted to permit any state or local government
to successfully demonstrate a continuing non-participatory
role,"84/ that "the Commission's rules o require that [a non-
par icipating government's] plan be produced and evaluated for
adeqgiacy, "85/ and that the governments' "cbligation" is to
“look(] to the utility's plan to rely on in an emergency., or [to]
follc v[] some other plan that exists."86/ And, in the April 8
Orde , the Board held that:

82/ ee Citizens v. Suffolk County, 604 F. Supp. 1084, 1095, and
Prospe:t v, Cohalan, 65 N.Y.2d 867, note 78 above. Governor

Cuomo ‘a«s taken the same position on behalf of New York State.
While LI .CO has not sued the State on these matters, the prin-
ciple: o Citizens and Prospect make clear that the Governor's
action. are likewise lawful.

83/ April 8 Order at 21.

84/ 1g. at 20.

5/ 14. at 24.

‘o

'O
o

/ 1d. at 22 (emphasis in original).
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The Intervenors are required to come forward
with positive statements of their plans and
must specify the resources that are available
for a projected response and the time factors
that are énvolved in any emergency activities
proposed.87/

These rulings exceed this Board's authority and attempt to
infringe upon the indisputable sovereign authority of State and
local governments to exercise their police powers in the field of
emergency planning and response. Since the Governments are not
required by federal law to adopt or implement a plan (gee
Citizens), likewise there can be no basis for this Board to
condition a proceeding on the Governments' providing evidence on
how they allegedly would implement LILCO's plan.

Any proceeding which is premised on the Governments' "imple-
mentation" of LILCO's plan (April 8 Order at 27) would be prem-
ised on a falsehood. The law of Suffolk County is that the
County will not implement LILCO's plan. The Board cannot make a
condition of the County's participation ‘n this proceeding that
the County must present evidence on how the County would violate
its own law., The Governments' proffered testimony is direct and
truthful, and consistent with the Governments' laws. This Board
cannot properly crder the Governments to submit non-truthful
testimony.

Clearly, the Board infringes upon *he Governments' sovereign
powers in threatening to penalize the Governments (through "de-

fault") unless those powe:: are exercised in the manner dictated

87/ 1d. at 25-26.




by the Board. This is simply a variation on the Board's unlawful
attempt to compel the Governments (1) to engage in planning,
despite their lawful determination not to do so, or (2) to agree
to implement the LILCO Plan, despite their lawful determination
that that Plan is inadequate, unworkable, and dangerous to their
citizens.

This Board has no authority to tamper with the constitution=-
ally and Congressionally mandated division of authority between
Scate and local governments and the federal government.88/ simi-
larly, the Board has no authority either to instruct the Govern-
ments cf the State of New York and Suffolk County on how they
should exercise their sovereign powers, or to rule that past
determinations and judgments made through the exercise of those
powers are "unacceptable" to the Board.

This Board may disagree with the judgmen:s and determina-
tions macde by the Governments on the subject of emergency
planning for Shoreham. But, the Board cannot pretend that they
do not exist. And, this Board may not disregard that the Govern-
ments' judgments have been found to be lawful and not preempted.
Finally, this Board may not premise this proceeding on the Gov-
ernments' pretended implementation of LILCO's Plan wlen the
Governments' laws. sworn statements and proffered testimony

preclude that. In a proceeding labeled "realism," it would be

88/ See, e.9., ALAB-818, 22 NRC 651, 664 ("governmental response
to public emergencies (including the implementation of any
necessary evacuation), and control over the actions of
corporations operating within the state, . . . fall well within
the category of activities routinely subject to state
supervision."),
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most ironic -- and clearly erroneous =-- for the Board to close
its eyes to the fact that the Governments have lawfully resolved
pot to implement LILCO's Plan.

D. A Proceeding Conducted Pursuant to the February 29

he NRC's Regulations

Unde:r 10 CFR § 2.718, the presiding officer of this Board
"has the duty to conduct a fair and impart.al hearing according
to law . . . ." Furthermore, this Board's initial decision in
this remand proceeding must be "based on the whole record" and
"supported by reliable, probative, and substantial evidence."

10 CFR § 2.760(c) (emphasis added). The decision must include
"Findings, conclusions and rulings, with the reasons or basis for
them, on all material issues of fact, law or discretion presented
on the record." 10 CFR § 2.760(c)(l) (emphasis added).82/ The
February 29 and April 8 Orders indicate that this Board does not
intend to comply with these regulatory requirements.

Instead of basing a decision "on the whole recc. ' this
Board apparently intends to issue a decision which jgnores facts,
evidence, and law already in the record.

Instead of issuing a decision "supported by reliable, proba-
tive, and substantial evidence,' this Board apparently intends
(a) to exclude from this record the only reliable evidence, and
the most probative and substantial evidence, about what the Gov-

ernments' best efforts response would be to a Shoreham emergency;

89/ see also 10 CFR § 2.760a ("the presiding officer sh~.ll make
findings of fact and conclusions of law on the matters out into
controversy by the parties to the proceeding . . .").
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and, (b) to issue a decision based solely on unsupported and
baseless presumptions and pretense, which are expressly contra-
dicted by the evidence the Board has refused to accept.

Instead of issuing findings "on all material issues of fact
(and] law," this Board apparently intends to issue findings which
ignore those material issues of fact and law which are already in
this record, but which the February 29 and April 8 Orders have
ruled "unacceptable."

A proceeding held pursuant to the rulings in the February 29
and April 8 Orders would not be fair, impartial, or conducted
according to law. Such a proceeding would violate the Govern-
ments' due process right to a fair hearing by precluding them
from submitting the relevant, material, and probative evidence in
the testimony proffered herewith,30/

Such a proceeding would vioclate fundamental principles of
fairness by allowing other parties to file testimony of their own
choosing, while dictating the precise contents of the only testi-
mony deemed "acceptable" from the Governments.

Such a proceeding would violate the law of this case by
ignoring binding rulings which are res judicata on material

issues.

90/ 1Indeed, as noted in Section III.A.3 above, the Board's
Orders apparently attempt to preclude the Governments from
challenging or rebutting LILCO's evidence. For example, the
effect of the Board's Orders is to preclude the Governments from
contesting the Revision 9 prcvisions that the Governments would
give permission to LILCO to perform the functions at issue in
this proceeding.
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And, such a proceeding would violate the Commission's man-
date in the new rule that decisions on the adequacy and regula-
tory compliance of utility plans, even assuming best efforts
governmental responses, must be based on the facts and evidence
in the record of each particular adjudication,

IV. THE FEBRUARY 29 AND APRIL 8 ORDERS PRECLUDE THE GOVERNMENTS

FROM SUBMITTING RELEVANT, RELIABLE, AND MATERIAL EVIDENCE
REQUIRED A DISCLO RE OF THE FACTS

a

» A

According to the NRC's regulations:

Every party to a proceeding shall have the

right to present such oral or documentary

evidence and rebuttal evidence and conduct such

cross-examinat °>n as may be required for full

and true disclcsure of the facts.
10 CFR § 2.743(a). In addition, the regulations provide that to
be admissible, evidence must be "relevant, material, and relia-
ble" and "not unduly repetitious." 10 CFR § 2.743(c¢).

The Board's February 29 Order violates these regulations,

It denies the Governments their "right to present such oral and
documentary evidence . . . as may be required for full and true

disclosure of the facts," and it declares inadmissible evidence

which is "relevant, material, and reliable."

A. Evidence on the Illegality of the Proposals in
Revision 9 of LILCO's Plan is Relevant and Material
As noted in Section III above, the contentions at issue in
the proceeding, even as reformulated by the Board, plainly raise

the issue of whether the LILCO Plan is adequate and meets regula-
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tory requirements. The new rule, and the Board's February 29 and
April 8 Orders, also make plain that in this proceeding this
Board must determine (a) whether LILCO's Plan is adequate,

(b) whether it provides reasonable assurance that adequate pro-
tective measures can and will be taken in the event of i1 Shoreham
emergency, and (¢) whether the Governments' "best efforts" re-
sponse, combined with LILCO's "compensating measures" in its
Plan, meet regulatory requirements, including the reasonable
assurance requirement,

It is difficult to imagine evidence more relevant or mate-
rial to these issues than evidence that the personnel assigned by
LILCO to perform the functions identified in the contentions at
issue have no authority to do so. Evidence that LILCO's compen=-
sating measures and LILCO's Plan cannot be implemented because
they are illegal, is clearly both relevant and material to the
required reasonable assurance and other regulatory compliance
findings which this Board has stated it intends to address in
this proceeding.

Furthermore, the previous holdings of this Board discussed
in Section III above emphasize the relevance and materiality of

such evidence. This Board, when chaired by Judge Margulies, held

that "[t]he matter for decision [in the CLI-86-1J remand] is
whether the realism argument overcomes the LILCO disability" (the

referenced "LILCO disability" was “that LILCO is prohibited from

- 53 =




Evidence that the Governments Would Not
the LILCO Plan, and Why They Would Not,
Relevant and Material







mony submitted herewith. They have also been stated in the
Affidavits previcicly riled with this Board. They are truthful,
and as full a statement of the facts concerning the nature of a
"best efforts" Government response to a Shoreham emergency as the
Governments are able to provide this Board. There is no legiti-
mate basis for excluding them from evidence.

It must be noted that, contrary to the suggestion in the
Boards' Orders, the Governments' statements are by no stretch of
the imagination "simple protestations that they will not use
LILCO's Plan."38/ They explain in detail precisely why the
Governments could not and would not follow that Plan. The Gov-
ernments acknowledge that in the event of a Shoreham emergency,
assuming the plant were licensed, they would act to attempt to
protect their citizens, by taking whatever actions they judged at
the time to be best. They would not, however, use the LILCO
Plan, rely on LILCO advice or assistance, authorize or permit
LILCO or LERO personnel to perform emergency response activities,
or respond "in cooperation" with the LILCO Plan.

The NRC's regulations require that the Board accept the
Governments' proffered testimony. The facts in the testimony are
relevant and material to the issue the Board purportedly intends
to examine in this proceeding; and, the testimony is the most
reliable statement on the subject of what the Governments would
do in the event of a Shoreham emergency, particularly since these

statements are consistent with Suffolk County laws which have

98/ April 8 Order at 24.




been upheld by the federal and state courts. Furthermore, the
Governments "have the right to present such oral or documentary
evidence . . . as may be required for full and true disclosure of

the facts." 10 CFR § 2.743(a).

Pursuant to 10 CFR § 2.743(e), the Governments submit the

testimony attached hereto as an cffer of proof, made in connec-
tion with the Board's orders excluding and rejecting the Govern-
ments' evidence. The Governments request that the Board admit
the testimony for the reasons stated above. Should the Board
decide to adhere to its prior decisions and its exclusionary
rulings, however, the Governments request that the proffered
testimony be marked for identification and made a part of the

record, pursuant to Section 2.743(e).
Respectfully submitted,

E. Thomas Boyle

Suffolk County Attorney
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Veterans Memorial Highway
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P, O. Box 398
33 West Second Street
Riverhead, New York 11901

Attorney for the Town of
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