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BEFORE THE ATOMIC SAFETY AMND LICENSINC BOARD
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In the Matter of

Docket Nos. 50-u445-0OL
50-446-0OL
50-445-CPA

TEXAS UTILITIES ELECTRIC
COMPANY, ET AL.

(Comanche Peak Steam Electric
Station, Units 1 and 2)

Nt N St St ittt

NRC STAFF MOTION FORP RECONSIDEPATION OR
CLARIFICATION OF ORDER OF APRIL 5, 198¢

I. INTRODUCTION

On Apri! 5, 1988, the Atomic Safety and Licensing Poard (Licensing
Poard) designated to p-eside over the above-captioned proceedings denied
Applicants' motion to consolidate the two preceedings. Memorardum and
Order (Motion to Consolidate) (April 5, 1988) [hereinafter "Order"]. For
the reasons set forth below, the Licensing BRoard should reconsider its
order of April 5, 1988. In the alternative, the Licen<ing Board's order

of April 5, 1988 should be clarified.

I1. BACKGCROUND

Or March 8, 1988, TU Electric Company, lead Applicant for an
operatina license for the Comanche Peak facility, filed a motion to
consolidate the Operating License and Construction Permit Amendment
proceedings which are currently pending hefore the same Licensing
Board. "Applicants' Motion to Consoclidate Proceedinqs" (March 8, 1988)
[hereinafter "Applicants' Motion"]. The Staff supported Applicants'
motion, "NRC Staff's Response in Support of Applicants' Motion to

8804200031 8BLALD

PDR ADOCK 05000445 ’
G PL’R "1 ‘_l



-y e

Consolidate Proceedings" (March 30, 1988) [hereinafter "Staff Response'].
intervenor Citizens Association for Sound Energy (CASE) opposed the

motion. "CASE's Answer to Applicants' 3/8/88 Motion to Consolidate

Proceedings" (March 30, 1988). On April 5, 1988, the Licersing Board

issued an order denying Applicants' motion. The Licensing Board relies
on Intervenor's argument that until the Operating License proceeding is
completed, and it is¢ clear what mistokes were made either throuah
admissions or Board findings, the motive for and repudiation of those
mistakes should not be litigated. Order at 2, For the reasons set forth
below, the Board should reconsider it order, or in the alternative,

should clarify the crder.

i, ARGUMENT

- —

A. The Licensing Board should reconsider its decision to deny
Applicants' motion for consolidaticr; of the OL and CPA proceedinas

The Licensing Board's Order has four consequences wkhich are
inconsistent with longstanding Commission rractice and procedure.
These consequences are:

1. Unnecessary uncertainties are created concerning the status of
a construction permit after it has been determined that an operating
license should issue;

2. Evidence taken in a construction permit proceeding which
follows an operating license proceeding creates a situation which could
result in reopening and relitigation of operating license issues;

3. The operating license proceeding is turned into an on-the-
record discovery proceeding for the construction permit extension

proceeding; ard
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4y, Substantial delay is permitted in the completion of the
construction permit proceeding contrary to the Commission's policy

statement on the conduct of licensing proceedings. Statament of Policy

on Conduct of Licensing Proceedings CLI-81-8, 13 NRC 452 (1981).

First, the Licensira Board's order creates unnecessary uncertainties
as to the status of the construction permit once the Licensina Board
makes findings which would lead to the issuance of the operating license.
In the OL proceeding the Applicants must demonstrate that there is
reasonable assurance that previously idendified deficiencies have been
corrected, so that the plant's structures, systems and components will
perform their interdec safety functions. In determining whether there is
good cause for the extension of a construction permit, the Commission has
decided that good cause exists if an applicant can demonstrate that it has
undartaken a policy to construct a safe plant which meets NRC require-

ments., Texas Utilities Flectric Company, et al. (Comanche Peak Steam

Electric Station), DLiI-86-15, 24 NRC 397, 401-203 (1986). In the OL
proceeding, the evidence will focus primarily on the adequacy of Appli-
cant's corrective actions. In the CPA proceeding a two-part contention
has been admitied. The evidence in that proceeding would focus »n
whether Applicants had an intentional policy of violating Commission
regulations, and whether that policy has been discarded or repudiated.
In light of the Commission's decision in CL1-86-15, supra, the evidence in
the OL proceeding and the evidence on the repudiation portion of the
CPA contention would be the same. If the Licensina Board finds that
Applicants have met their burden in the OL prcceeding, then nothing

remains to be litigated with respect to repudiation in the CPA proceeding.

Since both motive and lack of repudiation must be established to denv the




} extens)
( NG
LOoNso

. +
Oonce ne
Sec

I he (
rel 18t
re S r
< ‘it

’ o
Interve

o
proceed
|9 <

Cit [ t

" thi
c { eme
the COTr

¢ >
er
14
t
'

A
e r
}
sue
ey
n '3
v

re

!

ere wou
d elimina
a IS

ng

(
S S
r _ €
W
ceed
+ ¢+

LC

(2] '\z\\
IS UnN(
eteq,
{
$
dl !
cee ir
ct r
r
3
ynate
A
A
L B
nter
w b b
2aY-24aT
¢ Upe
i al;
ese I

need

£ €
{)r 1er
eealr
bhey y
+i
4
wWas
r tho¢
rat
< f
tont
'
¢ r
')

o

Rnoar
e\ {or
r ¢ <
whic!
f:l

B
ecer “
4 {

t‘
mnfarm
$
L A
r <
ves.
§ 5
§ reff

r Lo
A
4 Y

{

11 4
r +)

{ t

of the CP
ce offered
pen and
ts order

ake b ,».‘
i1 be helid
intends te
re ed on
ely narrow
the |
L . Mele
cCes AT 1
\‘.i ¥ | &
nre Nnted
emptling L«
fficiency .

argument
' ‘g the
ir v d
{ t ate
} ne of
rir '




-8 s

Next, the Licensing Board's order makes the OL proceedina into an
on-the-record discovery mechanism. The Licensing Board's 1easoning

does not take account of the existence of a specific contention in the CPA

proceeding for which bases were provided. The Licensing Board
interpreted this contention in light of the stated bases. Texas

Utilities Electric Company, et al. (Comanche Peak Steam Electric Sta-

tion, Unit 1), LBP-86-36A, 24 NRC 575, 581 (1986). As both the Appli-
cants and Staff have pointed out in their previous submissions to the
Licensing Board, the evidence concerning these bases and the evidence in
the OL proceeding would largely be the same. Applicants' Motion at 5-12;
Staff Resporse at 6-9,

The result of the Licensing Board's order is to allow the OL
proceedino tc become a discovery mechanism for Intervenors to support
their contention in the CPA proceeding. This result leaves it unclear as
to the status of the bases for the CPA contention. For example, are
Intervenors to be allowed to expand their contention to inziude issues not
raised in the bases f r the CPA contention? The order of these
proceedings could also lead to numerous disputes as to what evidence
should be admitted in the OL proceeding. Such disputes could be largely
eliminated by consolidation of the two proceedings.

Finally, the result of the Licensing Board's order would be to
substantially celay completion of the CPA proceeding, contrary to the
Commission's policy statement on the conduct of licensing proceedings.
Pursuant to that policy statement, proceedings are to be concducted as
expeditiously as possible taking into consideration that the hearings

are fair and produce a record which leads to a high quality decision.
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13 NRC 2t 453, As discussed by the Staff, consolidation would elimi-
nzte such delay. For the reasons discussed above, the Staff requests
that the Licensing Board reconsider its decision not to consolidate

these proceedings.

BE. In the event the Licer-'~c Board denies the Staff's motion on
reconsideration, the Board should ciarify its order pertaining to the
time for commencement ot the CPA proceeding

In its order of April 5, 1988, the Licensing Board found persuasive
CASE's sunocestion that after the submission of the evidence in the oL
proceedina, a prehearing conference should be held in which CASE would
designate the evidence it intends to offer in the CPA proceeding. This
statement is inconsistent with a later statenent by CASE, relied upon by
the Licensina Roard, that one must await the outcome of the OL
nroceeding to determinre what mistakes have been made either through
admissions or Board findinos, This statement implies that the
commencemenrt of the CPA proceeding must await the Board's decision in
the OL proceeding. As discussed above, there would remain no CPA
issue to be heard if Applicants prevail in the OL proceeding. Moreover,
the Board's order could result in the anomalous situation of approval of
an OL while the CPA proceeding is still pending. The result could also
be to substantially delav the completion of the CPA proceeding. The
Staff requests the Licensing Board to clarify its ruling as to at what

point after the OL hearinas end, the CPA proceeding would commence.
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IV. CONCLUSION

For the reasons set forth above, the Staff moves the Licensing
Board for reconsideration of t:(is April 5, 1988 oraer or, in the
alternative, for clarification of tha' same order.

Respectfully submitted,
Janice E. Moore

Counsel for NRC Staff

Dated at Rockville, Marvyland
this 15th day of April, 1988
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Washington, DC 20555

Renea Hicks, Eso,
Cr. Kennetn A, McCollom Assistant Attorney Ceneral
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U.S. Nuclear Regulatory Commission
611 Ryan Piaza Drive, Sulte 1000
Arlington, TX 76011

Robert A, Jablon, Esa.
Spiegel & McDiarmid

1350 New York Avenue, N.W,
Washington, DC 20005-475%8

Jack R, Newman, Esa.
Newman & Holtzinger, P.C.
Suite 1000

1615 L Street, N. W,
Washington, D.C, 20036

Docketing and Service Section*
Office of the Secretary

U.S. Nuclear Regulator, Commission
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