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The newly-enacted section 210 of the Energy Reorganization
*

Act of 1974,_/ which is to be enforced by the Department of
Labor, has not yet been implemented and tested. A worker asked to
rely on this preovision to get his job back might well expect a
long delay while it is implemented and litigated. On the other
hand, he would have ~ze confidence that establishment of the
NRC's authority to get his job back would have a deterrent effect
on his being fired in the first place because of licensees'
awareness of the broad scope of the NRC's regulatory power.
Because of his continuing need for knowing whether the NRC can
protect him and the NRC Staff's position that it cannot, Mr. Smart's
appeal is not moot. This proceeding is the only avenue for
Mr. Smart to get prompt review of the NRC Staff's misapprehension.

Even if the appeal Board disagrees with Mr., Smart's position
on the NRC's remedial authority (or his position on the need to
decide the issue in this proceeding), the NRC investigation of
the cause of his firing must still be allowed to continue. In
undertaking that investigation, the NRC Staff had reasonable

grounds to suspect that Daniel had acted to impair the NRC's

access to information about construction defects at Callaway. If

*/ President Carter signed the NRC FY 1979 Authorization Act into
law, P.L. 96-601, on November 6, 1978. Section 10 of the Act,
amending the Energy Reorganization Act of 1974, is included as
Appendix A to William Smart's appeal brief of November 2, 1978.
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. The arbitrator tape recorded the pr reeding and, on the request of the
Company, provided it with a copy. 1t wan avresd that che partfes v bed Hile
5 briefs p.osl:umrked no later than Saturday, October 1A and they were e v

- by the arbitrator on October 16 and 17, thus closing the hearing.

Re Arbitrability

At the outset of the hearing, the Cuv . contested the arbitrablility
of the grievance on the grounds that the Union's request for arbitration.
came too late. The Union argues that the Company's objection comes ©90 late becau
it was never raised prior to the arbitration. Vhile both sides vigorously
pursued this argument, I find it vannecessary to resolve because anothevr
element in the case disposes of the issue of arbitrabllity.

The discharge occurred on March 21, 1978, Article Vit of the Projec
Agreement provides, in pertineant part, after setting out the several steps
from 1 to 5:

"Sac.2 1In the event the dispute is not
resolved by the procedures provided above
within twenty (20) davs alter the filing
of the written grievance, either party may,
within the following ten (10) days, serve
upon the other written notice roquesting

that the dispute be resolve ' by arbitration.”

and

“"Sac, 6 Any grievance not filed in writiog
with the Employer within tea (10) davs from
the day of the occurvence on vhich the
grievance is based shall be forever barred,"

Initially the Union took the position that it formally grieve’ the
mettsr only in May so that it met the Section 2 time limite. However, when

1 nqui.=d about *he impac:. of Section 6, which requires filing of a gricvance
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 within 10 days of its occurrence, i asserted that the grievance wvos

;

timaly filed by the Unton's March 22, 1978 lorter te Meo 71, €. Smith ol %
]

Personnel from Joseph J. Hunt, Jr., the Unton's Business Apent.  That letter %
states in part: é
"This is an official notice that we é

intend to i‘nvoke the grievance procedure i

as authorized in our Project Agreement in i

the termination of our menber, Uilliam Smaxt, :

on Mareh 21t |

However, the Union's request for arbitration (jotut Lxhioit .U. !
. dated May 12, 1978. |
The Company vigorously contends that this Filing far exceeds the time ;
limits specified by the Project Agrecment in Section 2. Under Scetion 2, E
once a timely gricvance is filed, there are 20 davs writhin which the gricv- §
ance procedure operates. 1f by the expivation of that 20 daya, the dispute :
remains uanresolved, either party "mav, within the folloving ten (10) davs, i
SATER NN AR SSIAT HTLITET TEALIE TATLEINLG o TR 3N LS R i ;
* by stbitration”. This mesns that 4f & party £8euk fxT.iisis AR G |
do so within these time limits. The Union's written trequest for arbitraticn f
clearly falls outside the formally specified time limits. ;

:

However, as so often is the ecase, manapement and uwion practice departs
substantially from the formalities of the agreement. 'The Project Personnel
Director, who handled this and other eraft grievonces under this Project
Agreement, tes.ified without contradiction that the practice went as follown
for discharre cases. As soon as the Company roeceived any notification ot
Union dissatisfaction with a disciplinary action, he (the Persenncl

pirector) and a Union official would get together 2s soon as pozsible Wyt dn

no event later than 10 days after the disputed occurrence v .8 handlad  .n the

4th step. The geveral steps are set out a Section 1.of artlcle VIS
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50, the Personnel Director testified, the Union had 10 days within vatleh
to request arbitration starting after the Director of Labor Relations denied
the grievance at the 5th Step. The Union made that request on May 12, when it
received the Company's orzl decision denying the gricvance.

The Company's formal notification of that action was in its letter of
May 19, the completion of the Sth Step. Hence, the demand for arbitration

was timely and the dispute is arbitrable.

The Issues
The sole questions before the arbitrator are:

(1) Was the Grievant, William Smart, discharpaed
by the Company for disobeying a foreman'
order?

(2) If he was, was termination proper?

(3) If he was not, what is the appropriate remedy?

Evidence, Findings and Discussion

The Grievant, Mr. William Smart, had worked in varilous capacitics ==
General Foreman, Foreman and Journcyman -- in the Tronworkers craft at the
construction of the Calloway Generatiug Plant, a nvelear at, belng con=-
structed for the Union Elcctric Company. The discharge in dispute occuruod
on March 21, 1978 based upon events of the prior day. This account focugrs
upon the events of those two days; earlier events will be discussed later
for their possible utility in explaining . stions and decisions that occurred
on March 20 and 21, 1978,

On March 20, the Grievaot worked as a Journcyman Ironworker in
the Pump House under the divecetion of Foreman David Smashy who was
directing a gang of journeywmen lronworkers laying rods for reenfoveed

concrete, The Pump louse is a large building and the vod laying and
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the Journeyman must perform his job as the Foreman directs and may not

undermine the Foreman's authority. But, in this setting, Mr. Sﬁart's rasponse

does not convey an insubordinate attitude; it expresses no more than irrltation

and carries the message,"Don't treat me like a schoolboy". And lr. Swashy must |
not have taken offense because, after Mr. Smart asserted that he had not heaxrd

the order described, Mr. Smashy asserted that he was willing to take Mr. Swmart
back oa his gang. This willingness supgests that Mr. Smashy either creditgd the »
good faith of Mr. Smart's denial or, possibly had some doubt whether tir, Swart lad
heard him. That willingness certainly is inconsistent with the view that

Mr. Smart had been insubordinate, because Mr. Smashy was quite firm that a suc-
cessful insubordination would be fatal to nis authority. It also is inconsistent
with the alleged earlier insubordination, the alleged "smirk" and the one negative
wag of the head he attributed to lir. Smart. Indeed, as 1 heard those teiatimonial
details, they immediately struck me as cmbellishments designed to stcuthQ\

a questionable story.

The record does not affirmatively establish that Hr. Smart heard the ovder, |
if it was given. I find it unbelicvable that it was “"dead guiet" in a work place
where 5 or 6 Irouworkers are tying rods, and a gang of Laborers and a ganp of
Carpenters all are doing their thing. Although Mr. Nathcock and Mr. Smashy
testified that the coupressor and other machines were not operating |
(although they often were operating in the Pump House), I find that the recoxd
does not establish that tir, Hathcock effectually communicated his order across
a distance of 40 feet and a height differential of about 10 feet or that the
softgpoken Mr. Smashy gave a dirvect order to Mr. Smart that cffectively comanni-
cated itself to his hearing and consciousness.

Nor does conscious, rurposeful disobedience of Mr. Smashy's allegod order

make senge to viow ot Mr, Sweart ‘g other wind fsputed conduet that day,
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Mr. Smart, who testified last io the proceeding, gaid that at the tiwe :

of the alleged order and insubordination, he vas in fact directing the crew,

at Mr. Smashy's request, to fix up the rods so that they lay properly spaced
and aligned after Mr. Smashy could not get them straightened away. He. Smart

undertook that task, Mr. Smashy confirmed the incident but said that it
had occurred earlier in the day. I find it unbelievabie that Mr. Smart vould

be so industrious, obliging aud workmanlike carly in the afternoon and

insubordinately refuse a gimple, direct order soon * :reafter.

It is true that lr. James Underwood, a LV ST man' no longer employed

on this project, testified that Mr. smashy called kv, mart's name at abouk the

time of the alleged order and that he (Undervood) and Swart straightened up

from tying rods and looked at Mr. Smashy, who then said nothing. Whaon 1 heaxrd

this testimony, I did mot believe the last part of j¢. 1t appeared to me .

(even before 1 heard Mr. Smart's differing version) that Mr. Underwood was

trying to be helpful to Mr. Swmart; but he was unot convincing in the iole.

At first, in the discussion with Mr. Croas, Mr. Underwood denled any Lnosledie

of the incident. Mr. Underwood heard some of the story during the discusslon

with Mg, Cross and Mr. flathcock on March 21L. Just what he concocted and when

and what was true, I could aot figure out.

for fellow employees to try to provide obliging coastimony. However, it ofLen

does not f1t the circunstances. Mr. Underwvood's partial substantiation of

I
k
|
|
1
Unfortunately, it is uot unconmon
11 as his partial contradiction) did not persuade me.

Mr. Smashy's version (as we

Mr. Smart's testimony struck me as direct, candid and not fashiencd for the

cccasion. I think it wost Likely that he was tnvolved in the vealigning task

at the time of the disputed incident. But even if he were tying rods, it

appeared to me that his denial that he heard and refused a direct order (which
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1 am not at all sure was given) was candid. Mr. Smact is a bright, quick and
strong-=inded person. His single mindedness fits his description that when
he is immersed in an activity, he becomes oblivious to what is happening
around him. So that, if the order were given (and 1'm somewhat dublcus

about that), it makes sense that it might not have registeced. Especially

.-

iven Mr. Smashy's quiet manner, it would very 1ikely mot penetrate Mr. Smart's
b 1 b

consciousness whoen he was engrossed in a task. 1t takes an actually

communicated order, one apprchended by the enployce, before insubordination

can take place. The record does not affirmatively establish, as it must to

jhg?f justify a dischsrge for insubordination, that such an order was in fact given
ié;“ or effectively communicated. Mr. Swmashy's testimony alone does not eatablish
3  the requisite showing and Mr. Smart's testimony casts serious doubt upon it.
g Nor do I find confirmation in Mr. Mellor's statement. Although Mr. Smashy,
ﬂé]. Mr. Cross and Mr. Sykora each reported Mr. Mellor's assertion that M. lellor
"5; said, "He's not going to do it" (or some such thing), it doesn't confirm Chat
L Mr. Mellor did so candidly nor that he would testify that the circumstances
indicated that Mr. Smart probably heard and comprehended an order. Lackiug an
.ﬁg;‘” opportunity to explove what Mr. Mellor would say he heard and saw, 1 cannot

attach any probative weight to the substance of the report of what he said to
others.

But, even if the record did establish an order communicated and actually
defied (about which I entertain some doubt), Me. Uathcock, the Gencral
Foreman who decided upon Mr. Smart's discharge, clearly did not wake the
decision te discharge Mr. Smart because of that alleged insubordination. lie
testified that he reached that conclusion immediately after talking to llr. Smashy
and before the conference with Mr, Cross. Farly in his testimony, the Cenaral
Foreman also asserted that this decision was Liflucnced by Mr., Smart's allegedly

inadequate performance a few weeks ecarlier when Mr. Smart was a Forecman. Dut







"

immediately whereas a quit would entail a delay of a weck or so, And, the recavd
shows, a verbal warning would be the appropriate sanction for a non-serious

failure to follow an order, with the seriousness left to the Foreman's

discretion.

Mr. Smart also alleged that, at the interview with Mr. Cross, it was
agreed by Mr. Smashy and Mr. Hatheock to take Me, Smart back but that
Mr. Hathcock decided to five him when Mc. smart gaid thac he would prefec €o
work elsewhere as a journeyman and so he was flired, not for Insubordinatlon,
but for his desire to transfer. However, {t appears to me that, while Mo, Smaghy
clearly expressed his willingness to take lir. Swart back on his gang,
Mr. Hathecock (as he himself asserted) never did more than keep silent, did not
actively agree, and did not depart from his first declaion to discharge lir., Snmavte.
After the coanference with Mr. Cross, Mr. Wallace L. Sykora, Assistant Pxojf:t
Manager, was informed of the General Foreman's declsion to discharge Mr. Smart
Sor alleged refusal to follow lr, Smashy's ovder. Hr. Svikora testifend that Lie
took special paius in inquiring whether adeguate ovidence uvxlsted to show Lho
refusal (although he did not talk with Mr. Smact) becduse he wag avare that Lhat
action would be publicized and subject the Company to pcusible eriticium Lf
bseemingly unjustified. When he inquired whether Mr, Swavt had heard the order,
it was Mr. Hathcock who assured him that he had. Yut, Me. Hathhock was not
present and at this juncture would be tiying to justily his deedislion.  la aiso
spoke to Mr. Smashy who told bhia, as he had testified, that he had assumad
Mr. Smart heard him. But, it 1s not at all clear that Mr. Sykora was teld th.t
Mr. Smashy was willing to take Mr. Smart back on his gangs while the ovideane
is inconclusive, it secms more 1ikely that Mr., Sykora was not told of thin.
The Labover Foreman reportedly told Mr. Sykora that he had told Me. Swmaghy that

My, Smart wes not poing to do what ue had been told to do, bat Lhut moon thetas -

after be calted My, Sykova to gay that bhe had a wife and baby and did wat wand

Yo sy N .,,‘J







=14

’

manifested in the “numerous allegations (he] made to the Nuclear Regulatoly

commission”. And, while the Company states that "1t welcomes constructlive

4 thoely

criticisa for employecs and recognizes the right of ¢mployees to addiess

complaints to Government agencies...this does not provide employces ahuolute

license to openly display their disloyalty to the Company. . .Such disleyalty

flies ig the face of all rational employer-employee relationa",

The Company wade no such argument at the heocing and so the feonde Avady

not effectively rvaised. This is no meve procedural pecadillo. 1he other

parties did not address the {gsue with their proof or iun the Union's briek,

Indead, in the considerable discussions of what factual question was at isguc,

both company and Union agreed that it was whether the Cowpany had good caune Lo

discharge ir, Smart because he did not obey a divect order of this Forcnan.

At the heariny, the Cowmpany took pains to avoid the {ssue of whether its dlae

charge was motivated by Mr. guart's activities in relation vo tho NWacko:

Regulatory Commission.

The Company's avgument about remedy and the dssue ol whitt employers aclivity

militates against reinstatement simply wece not addressed, Had the Cowpany

desired to ralse those issues, it could have done so at the thearing. It cliosp

not to. The effort comcd too late in tae brief.

Moreover, the reyuest seems tantamount te arguing that even 1f the Conpany

failed to establish good cause for discharge, the Arbitwator should find gond

cause in Mr. Smart's alleped disloyalty as discussed and explored at the heaying s

Alternatively, it amounts to the proposition that 4f the Company vielatad the

agreecment by improperly diocharglng Mr. Swart, it could use that as a spring-

board for being quit of him for an entively different reason, a reason which 4

had not asserted as prounds for discharge and which it impliedly disouncd in

the testimony of Mr. Sykora. Inderd, as noted, the request casts additional

doubt upon the Company 't motivation for the original discharge last March,
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 For all of these reasons, 1 conclude that the usual remedy for

S unjustified discharge, reinstatement, should be ordered.

AWARD: The Grievance is granted on the ground that the Company did not

estahlish that Mr. Smart had beea discharged for being insubordinate

by disoboying a direct order from his Foreman. He is ordered

réiuniatud wiih back pay amd all inefdents of emplovment that

otherwise would have been his trom Mavch 21, 1978 onward,

Respectfully submitted,

Merton C. Bernstein,
Arbitrator

November 1, 1978
$1. Louls, Nissourd
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