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To: The Commiss.oners, Board Members of the Atomic Safety

and Licensing Appeal Board and the Atomic Safety and
Licensing Boards and the Parties in the matter of
Public Service Company of New Hampshire (Seabrook
Station, Units 1 and 2), Docket Nos. 50-443-0L,
50~444-0L, 50-443-0L-1 and 50-444-0L~1

From: Thomas G. Dignan, Jr.

In accordance with our duty to advise the Commission and
Boards of events that may affect the ongoing licensing
proceedings, we enclose the decision of the Supreme Court of
New Hampshire in Town of Rye and Town of Hampton Falls V.
Public Service Company of New Hampshire and the State of New

! , March 29, 1988,
Rockingham No. 87-062, in which the Supreme Court upheld the
right of Public Service Company of New Hampshire to install
and maintain siren poles and sirens in the towns of Rye and
Hampton Falls.
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OTICE: *his Opinion is sub,ect O Motions for Rehearing under Rule
22 as well as formal revisieon before publication in the New
Hampshirze Reports. Readers are requested to notify the
C‘e K/Repurres, Supreme Court of New Hampshire, Supreme Co;::

vilding, <oncord, New Hampshize 03301, of any erIorls in order
co::ec 1ons may be made before the Opznzon goes t0O p:ess. THE
CONTENTS OF THIS OPINION MAY &E DISCLOSED AT OR AFTER 8:00 A.M. ©
THE DATE THE OPINION BEARS. IF THE OP'N ON 16 RECEIVED BEFORE THAT
71 AND DATE, 1TS CONTENTS SHOULD BE KEPT CONFIDENTIAL.
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TH: SUPREME COURT OF NEW HAMPSEIRE

Rocki n’,’f‘. b
No. -0682

Nadeau Professional Qffices, 0f Parctsmouth (J.2. Nadeau on tie

H . s . 3 2
brief ané ozally), for the plaintiff Town ~€ Rye.

sulloway., Hellis § Soden, of Concord (Mazgzze H. Nelson OR the
brief and crally)., for the defendant Public Service Company cf New




Transportation (DCT). appeals an order of the Trial Court (Mysshy,
J.) permitting the Town 0f Rye to revoke the licenses which the town
had granted PSNH to erect siren poles on T wn-maintained

rights-cf-way as part of an evacu tion pian for

Power Station. The court irected PSNHE tco remoVv
as well as othe: siren poles which PSNH haéd erecte
Hampton Falls on State-maintained highways. wWe re

Seabrook Nuclear
nose siren poles,
in Rye anéd

:8%.
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PSNE is the major ownerl of thne Seabrock Nuclear Power Station.
The plant is reguired bY tne federal Nuclea: Regulatory Commission
(NRC) to da2velop & Radiclogical Emergency Response F.an (RERP).,
which includes an evacuation plan, in ocder to be prepared for a
potential accident at seabruok Station. As part ¢f its RERP, PSNH
installed a public notification system cons: ting of sirens placed
on poles located in several seaccast communit neluding Rye andé
Hampton Falls. The poles are ap coximately S et in height and
nave attached to them siren/pudblic address sY ach weighing
approximately €00 pounds.

"

on July 9, 1584, PSNE submitted to tae Rye Town Clezk an
application 202 licenses £or three poles, to be erected on
rown-maintained highways in Rye. gubsegquently., on July 11, 1984,
PSNE submitted to tne DOT a separate appiicaticn in order to ¢2téailn
licenses for sizen poles tc be placed on gtate-maintained highways
in Rye anc Eanmntcon Falls. ©On Septemberl 10, 1984, the RYye Boazd of
gelectmen, puzsiant to RSA 231:161, 1(3). gzanted tne licenses
sought by the company n Sepremper 20, 1984, the DOT gave PSNE
permission tc begin installing the sizen poles. On about
November 7, 198%, PSNE commenced installing 20Uz Sk pcles 1in RYye
on State rigntis-of-way anéd two poles or rown-maintained highways

On 07 about the same daze, the Rye Board ¢f Selectimen {gsued a
cease and desist orcer against PSNE anéd revoked the pcle licenses
whnich it had issued on september 10, 1984. After PSNE refused ¢
obey the cease and desist ordez, Rve ingTitutecd a rpetiction For
Declaratory Judgment with Prayers For ¢pecific performance” against
PSNE, seeking (1) a euling that tae pceviously grzanted pole licenses
on State andéd town hignways were not prope:ly aucnorized ané (<)
orzdeczs for thelsl cemovai.

Hampton Falls was permitted tO intervene in Rye's action, i
order to seek the removal ¢f sirfen poles wnich mnad been erected on
g-ate-maintained hignways ip tha: town pursuant to State
authozization Hampton Falls claimed the po.es nad heen placed
contrazy to two consecutive towWh meezing vetes wWihich naé expressly
pzohibited =he ingtallation of the siren poles unless and until the
civizens ¢f Eampton ralls approved an overall evacuation p.al for
Seabrook station PSNHE nhac not erected any s.Iel po.es OF
sown-maintained highways in Hamp:on Falls pecause tne Hamptlon Fa.is
Board of Selectmen nac denied licenses on tne ground that tae
proposed emergency pLan was inadegquate to waIl and protect tae
cown's residents in tne event of a nucliear accident

(8]
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carcied on by such licensee . . . % "he New Hampshire statu
1ike the Massachusetts statute, nas been amended from time to
as new technology has developed. However, we conclude that RS
231:161, V! made it unnecessarly for our legislature to amendéd the
statute to specifically permit sizen poles, since such poles are
necessary for PSNH to carry out its business in supplying the
electrical needs of i{ts customers.
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We holé that the trial court erred in ruling that the pole
1icenses had been granted without gtatutory authority and hence were
null and veid, andé in ordering PSNH to remove the poles and sirens
which PSNH nad erected and placed in Rye and Hampton Falls. We
reverse the decision of the tzial courcet.

Reversed.

BATCOHELDER, J., dissent.ng recause I do nct read RSA 231:160
ané 161, VI as trocacdly as tne majozicy, I woulé uphold the trial
couzst ané therefore respectfully dissent.
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