R

%*’* s e
: -

g

% oA

Fhd el

bl 2o 1 R Ie
LR 2 E

-
o~
J

T

o
&i
=

St o ik N Bk vttt b i

NUREG-0750
Vol. 45, No. 3
Pages 25263

NUCLEAR REGULATORY
COMMISSION ISSUANCES

March 1997

L.S. NUCLEAR REGULATORY COMMISSION .

oy
1'%

9704180464 970531

PDR NUREG
0750 R

PDR

[

O

{ ( " m ' \ \/
| - \
' L Wi i ' 13 1

S t ' . ;1\




NUREG-0750
Vol. 45, No. 3
Pages 95-263

NUCLEAR REGULATORY
COMMISSION ISSUANCES

March 1997

U.S: NUCLEAR REGULATORY COMMISSION.



Available from

Superintendent of Documents
U.S. Government Printing Office
PO. Box 37082
Washington, DC 20402 - 9328

A year's subscription consists of 12 softbound issues,
4 indexes, and 2-4 hardbound editions for this publication.

Single copies cf this publication
are available from
National Technical information Service
Springfield, VA 22161

Errors in this publication may L. reported to the
Office of Inforation Resources Management
U.S. Nuclear Reguiatory Commission
Washington, DC 205550001
(301 -415-6844)



NUREG~0750
Vol. 45, No. 3
Pages 95-263

NUCLEAR REGULATORY
COMMISSION ISSUANCES

March 1997

This report includes the issuances received during the specified
period from the Commission (CLI), «e Atomic Safety and Licensing
Boards (LBP), the Administrative Law Judges (ALJ), the Directors
Decisions (DPD), and the Decisions on Petitions for Rulemaking
(DPRM)

The summaries and headnotes preceding the opinions reported

herein are not to be deemed a pant of those opinions or have any
independent legal significance

U.S. NUCLEAR REGULATORY COMMISSION:

Prepared by the
Office of Information Resources Management
U.S. Nuclear Regulatory Commission
Washington, DC 205550001
(301 —-415-6844)



COMMISSIONERS

Shirley A. Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus

Nils J. Diaz

Edward McGaffigan, Jr.

B. Paul Cotter, Jr., Chief Administrative Judge, Atomic Safety & Licens'ng Board Panel



CONTENTS

Issuance of the Nuclear Regulatory Commission

LOUISIANA ENERGY SERVICES, L.P.
{Claiborne Ennchment Center)
Docket 70-3070-ML
ORDER, CLI-97-4, March 21, 1997 . ... ..

Issuances of the Atomic Safety and Licensing Boards

95

[LLINOIS POWER COMPANY and SOYLAND POWER COOPERATIVE

(Chlinton Power Station, Unit 1)
Docket 50-461-OLA (ASLBP No. Y7-725-01-OLA)

MEMORANDUM AND ORDER, LBP-97-4, Marcn 11, 1997, ...

LOUISIANA ENERGY SERVICES, L.P.
(Claiborne Ennchment Center)
Docket 70-3070-ML (ASLBP No. 91-641-02-M1.)
(Special Nuclear Matenial License)
PARTIAL INITIAL DECISION, LBP-97-3, March 7, 1997 .

RALPH L. TETRICK
(Denial of Application for Reactor Operator License)
Docket 55-20726-SP (ASLBP No. 96-721-01-8F)
(Re:  Operator License)
CORRECTED COPY OF MEMORANDUM AND ORDER,

LBP-97-6, March 27, 1997 .. ... ... ... R S

UNIVERSITY OF CINCINNATI
(Dental of License Amendment)
Docket 30-02764-MLA (ASLBP No. 97-722-01-MLA)

MEMORANDUM AND ORDER, LBP-97-5, March 27, 1997 . ... ...

iii

125

99

128



Issuances of Directors’ Decisions

CONSUMERS POWER COMPANY
(Palisades Nuclear Plant)
Dockets 50-255, 72-7
DIREC ru » DECISION UNDER 10 CF.R. §2.206,
DDOT-3, MISch 4, 1997 . .. i i v e i aie e e . 135

ENTERGY OPERATIONS, INC.
(Arkansas Nuclear One, Units | and 2)
Dockets 50-313, 50-368, 72-13
DIRECTOR'S DECISION UNDER 10 CFR. §2.206,
DENDT-S. Math & BO0T . . i radlene iy b s 135

GEORGIA POWER COMPANY ., ¢t al.
(Vogtle Electric Generating Plant, Units 1 and 2;
Hatch Nuclear Plant, Units 1 and 2)
Dockets 50-321, 50-366, 50-424, 50-425
DIRECTOR'S DECISION UNDER 10 CFR. § 2.206,
SIRDATT, DRl B MUY .. o i id i i s d ke g o 144

WESTINGHOUSE ELECTRIC CORPORATION
(Madison, Pennsylvania)
DIRECTOR'S DECISION UNDER 10 C.FR. § 2.206,
DD-97-7, March 20, 1997 . . ..o i it s 258

WISCONSIN ELECTRIC POWER COMPANY
(Point Beach Nuclear Plant, Units | and 2)
Dockets 50-266, 50-301, 72-5
DIRECTOR'S DECISION UNDER 10 C F.R. §2.206,
DD-97-5, March 4, 1997 ... ... . .. b e i B A vl o o ] 135

iv



Commission
Issuances

Z
5
B
%2
.
=
®,
n




Cite as 45 NRC 95 (1997) CLI-97-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley Ann Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus
Nils J. Diaz
Edward McGaffigan, Jr.

In the Matter of Docket No. 70-3070-ML

LTUISIANA ENERGY SERVICES, L.P.
(Claiborne Enrichment Center) March 21, 1997

The Commission grants Nuclear Energy Institute’s motion for leave to file an
amicus curiae brief in the appeal of the Atomic Safety and Licensing Board's
second Partial Initial Decision, LBP-96-25, 44 NRC 331 (1996), and adjusts
the briefing schedule and page limits for responsive and reply briefs. The
Commission also grants Lovisiana Energy Services” motion for the Commission
to defer filing of petitions for review of the third Partial Imtial Decision, LBP-
97-3, 45 NRC 99 (1997).

RULES OF PRACTICE: AMICUS CURIAE

“[Aln amicus curiae necessarily takes the proceeding as it finds it. An
amicus curige can neither inject new issues into a proceeding nor alter the
content of the record developed by the parties.” Public Service Co. of New
Hampshire (Seabrook Station, Units | and 2), ALAB-862, 25 NRC 144, 150
(1987) (footnote omitted).

ORDER

The Commission has before it two contested motions in the proceeding on
Louisiana Energy Services' (LES's) application for construction and operation



of the Claiborne Ennichment Center near Homer, Lowsiana.  The first is the
Nuclear Energy Institute’s (NEI's) motion for leave to file an amicus curiae
brief in the appeal of the Atomic Safety and Licensing Board's second Fartial
Iniual Decision, LBP-96-25, 44 NRC 331 (1996). The second i1s LES's motion
for deferral of the schedule for seeking Commuss..n review of the Board's third
Parual Initial Decision, LBP-97-3, 45 NRC 99 (1997). We have decided 1 gramt
NEI's motion, and LES's motion in part, and to make appropriate adjustments
in the briefing schedule and page hmits.

1. Antached to NEI's motion is the amicus bniet nself. NEI seeks leave to
file its brief because 1t believes that LBP-95 7% rests on “significant legal error
which, if allowed to stand, could severely arffect the interests of the nuclear
energy industry.” The Intervenor, Citizens Against Nuclear Trash (CANT),
opposes NEI's motion and requests that the Commission deny it. According to
CANT, it would be “unduly burdensome” to require CANT, with its “extremely
limited resources,” to respond to yet another entity’s arguments, when the iicense
applicant is “adequately represented by two large law firms with significant
resources.” In the alternative, CANT requests that it be given sufficient time to
respond to the NEI bnef.

NEI's motion for leave to file the amicus brief 1, granted. CANT will
suffer no substantive prejudice from the amicus filing  “[Aln amicus curiae
necessarily takes the proceeding as it finds 1. An amicus curiae can neither
inject new issues into a proceeding nor alter the content of the record developed
by the parties.” Public Service Co. of New Hampshire (Seabrook Station, Units
I and 2), ALAB-862, 25 NRC 144, 150 (1987) (footnote omitted). We adjust
CANT’s briefing deadline and page hmits as indicated below so that CANT's
brief can take account of the NEI filing.

2. LES’'s motion requests that the Commission defer the filing of petitions
for review of the third Partial Initial Decision, LBP-97-3, until after a fourth
Partial Initial Decision 1s 1ssued sometime in the near future. LES staies that
“this approach will allow LES, and indeed all parties, to evaluate whether to file
a petition for review based upon both partiai decisions, and wouid aliow the two
partial decisions to be addressed simultancously and therefore most efficiently.”

CANT opposes the motion. According to CANT, LES's approach would be
“unduly burdensome and unfair” because it might require CANT to simultane-
ously address both LBP-97-3 and the Board's forthcoming decision. However,
a proposed filing schedule submitied by CANT indicates that CANT does not
object to delaying the filing ol a petition for review of LBP-97-3.

We have decided against mandating simultanecus petitions, because the two
decisions likely will address quite separate 1ssues:  decommissioning funding
(LBP-97-3) and “environmental justice” (the anticipated fourth Partial Initial
Decision). However, 10 the extent that LES's motion requests a delay in filing
a petinon for review, we grant the motion. We anticipate that the parties can
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betier evaluate the need for and scope of further petitions after they have the
opportunity to review the Board's fourth Partial Initial Decision, which we
expect to be issued by May 1, 1997,

3. To accommoq ate the NEI amicus brief, we amend the briefing schedule
and page limits with respect to LBP-96-235 as follows:

(1 CANI shall file a single respoasive brief on or before May 1, 1997,
Its brief shall not exceed 55 pages.
(2) The reply briefs shall be filed on or before May 15, 1997.

To accommodate the delay in filing petitions for review of LBP-97-3, we
establish the following schedule:

(1) Petitions for Review of LBP-97-3 shall be filed within 7 days after
the date of issuance of the fourth Partial Initial Decision.

(2)  Responses to any petition for review of LBP-97-3 shall be filed in
accordance with 10 C.F.R. § 2.786(b)(3).

Finally, the deadline for filing petitions for review of the fourth Partial Initial
Decision is extended by 7 days beyond the deadline established by 10 CFR,
§ 2.786(h)(1)." In all other respects, all petitions and responses shall be filed in
accordance with 10 CF.R. §2.786.

I'T IS SO ORDERED

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Daied at Rockville. Maryland,
this 21st day of March 1997,

! We bave attempted to devise 8 schedule that avoids simultaneous hiings However, we recogmize that depending
on the date of issuance of the fourth Partial lmtal Decision this schedule may seed to be readjusied  The parties
remain free to reguest an adjustment 1n this schedule if they believe thal circumstances warrant it
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Cite as 45 NRC 99 (1997) LBP-97-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Thomas S. Moore, Chairman
Richard F. Cole
Frederick J. Shon

In the Matter of Docket No. 70-3070-ML
(ASLBP No. 91-641-02-ML)
(Special Nuclear Material License)

LOUISIANA ENERGY SERVICES, L.P.
(Claiborne Enrichment Center) March 7, 1997

In this Partial Initial Decision in the combined construction permit-operating
license proceeding for the Claiborne Enrichment Center, the Licensing Board
resolves in favor of the Intervenor a portion of decommissioning funding
contention B.1 and environmental contention J.3 concerning the conversion
component of the estimated cost of tails disposal.

RULES OF PRACTICE: BURDEN OF PROOF

The Commission’s rules of pracuce for the conduct of formal adjudicatory
hearings provide in 10 CF.R. § 2.732 that the applicant has the burden of proof
in the proceeding. Thus, in order for the applicant to prevail on each contested
factual issue, the applicant’s position must be supported by a preponderance
of the evideace. Philadelphia Electric Co. (Limenick Generating Station, Units
| and 2), ALAB-819, 22 NRC 681, 720 (1985); Pacific Gas and Electric Co.
(Dhablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-763, 19 NRC 571,
577 (1984) See | Charles H. Koch, Ir., Administrative Law and Practice § 6 44
(1985).



USEC PRIVATIZATION ACT:  DEPLETED URANIUM TAILS

The USEC Privatization Act, 42 US.C. §2297h-11a) 1)XB) now makes the
Department of Energy. at the request of an NRC-licensed enricher, responsible
for the disposal of depleted uramum tails at DO%'s disposal costs. including a
pro rata sha.e of any of DOE’s capital costs.

PARTIAL INITIAL DECISION
(Resolving Contentions B and J.3)

This Partial Imtial Decision addresses contentions B and J.3 dealing with
decommuissioning funding filed by the Intervenor, Citizens Against Nuclear Trash
("CANT"), in this combined construction permit-operating license proceeding.
The Applicant, Lowsiana Energy Services, L P ("LES"), seeks a 30-year
materials license to possess and use byproduct. source, and special nuclear
material to enrich uranium using a gas centnifuge process at the Claiborne
Enrichment Center ("CEC"). The Applicant intends to build the CEC on a site
in Clathorne Parish, Lowisiana, adjacent to and betweer the two unincorporated
African-American communtties of Center Springs and Forest Grove some §
miles northeast of the town of Homer, Lowsiana. The history of this licensing
proceeding may be found in our earher Partial Imital Decisions, LBP-96-7,
43 NRC 142 (1996), resolving contentions H, L, and M that challenged the
Applicant’s emergency plan and safeguards measures, and LBP-96-25, 44 NRC
331 (1996), resolving contentions J.4, K, and Q that challenged the need for
the facility, the treatment of the no-action alternative in the final environmental
impact statement (“FEIS”), and the Applicant’s financial qualifications

L. DECOMMISSIONING FUNDING CONTENTIONS

A. Contentions B and J.3

CANT's contention B, utled “Decommussioning Plan Deficiencies,” asserts
that “tJhe LES decommissioning [funding] plan does not provide reasonable
assurance that the CEC site can be cleaned up and adequately restored upon
cessation of operations.”  Although the Intervenor proffered a number of
supporting bases for this cortention, the Licensing Board, as then constituted,
found three bases supported the contention. In basis B.1, CANT asserts that
there is no realistic basis for LES' then estimate (of $9.5 million per year)
for the cost of depleted UF, tails ("DUF.") disposal because the Applicant
does not have a plan for the offsite disposal of tails. The Intervenor claims
in basis B.4 that LES provides no details on how CEC decommissioning costs



were determined.  Finally, in basis B.S, CANT declares that the Applicant’s
summary of decommissioning costs fails 1o indicate the facihties that will be
decontaminated and the extent to which they will be decontaminated. LBP-91-
41, 34 NRC 332, 337 (1991). On the strength of these three bases, the Licensing
Board admitted contention B “insofar as it challenges the reasonableness of LES’
decommissioning funding plan.” Id.

In admitting contention B, the Board noted that the Commission's hearing
notice for the licensing proceeding directed that the Applicant must have a
“plausible strategy” for the disposition of DUF, tails. 56 Fed. Reg. 23310,
23,313 (1991). Additionally, the Board stated that the Commission’s regulations.
10 CF.R. §70.25(a), (e). require that the Applicant submit a decommissioning
funding plan containing a cost esumate for decommissioning and the means
for adjusting cost estimates and funding levels periodically over the life of the
facility. See also 10 CFR. §40.36(a), (c)(1), (d), (e)3). In light of these
factors, the Buard ruled that, although there was no regulaiwory requirement
that the Applicant have a “concrete plan” for the disposal of depleted uranium
tails, LES must have a plausible strategy for tails disposition and, in order
for the regulations to have any meaning, the Applicant’s “cost estimate should
contain reasonable estimates for an adequately described decommissioning
strategy.” 34 NRC at 338. Thus, the Board ruled that CANT's contzntion B
supported by bases B.1. B 4, and B.5 had satisfied the Commuis:ion’s contention
pleading requirements by alleging that “the decommissioning funding plan does
not contain reasonable estimates for decommussioning nor does it adequately
descnibe the underlying decommussioning strategy.” Id.

CANT's contention J, titled “Inadequate Assessment of Costs Under NEPA,™
alleges that the Applicant’s environmental report (“ER") for the CEC does not
adequately describe or weigh the environmental, social, and economic impacts
and costs of operaung the facility and that the costs of the project far outweigh
the benefits of the proposed action. In basis J.3, the Intervenor asserts that
LES has not provided a sufficient foundation for its decommissioning cost
estimates and incorporates the bases it proffered in support of contention B. The
Licensing Board found that bases B.4 and B.5 also supported contention J and
admitted the contention. Id at 350. Although CANT contention 1.3 1s phrased
only in terms of a challenge to the Applicant’s ER, the contention necessarily
encompasses the Staff's later-filed environmental impact statement as well. See
44 NRC at 337-38. Further, because the Intervenor’s contention 1.3 challenges
the same decommissioning costs (albeit 1n the context of the Applicant’s ER and
the Staff’s EIS) that are the subject of contention B, all parties addressed the
contentions together in their testimony. Similarly, we do not separately address
CANT's contention J.3 and our findings and conclusions on contention B also
encompass contention J.3.
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B. Witnesses and Exhibits

In support of its position on contentions B and 1.3, the Applicant presented
the testimony of a panel of witnesses consisting of Peter G. LeRoy, Bernard
G. Dekker, Richard W. Dubiel, and John M. A. Donelson. Due to a pretrial
procedural ruling the prefited direct testimony of this panel of witnesses appears
in the record in (wo parts, i¢., that of Mr LeRoy and Mr. Dekker (LeRoy-
Dekker fol. Tr. 1016) and that of Mr. Dubiel, Mr. Donelson, and Mr. LeRoy
(Dubiel-Donelson fol. Tr. 1026),

Mr. LeRoy, the Licensing Manager of the CEC, was responsible for com-
piling the mformation on decommissioning planning and funding in the LES
Decom.issioning Funding Plan, the LES Safety Analysis Report, and the Ap-
plicant’s ER. (LeRoy-Dekker at 2 fol. Tr. 1016.) Mr. Dekker is the Manager of
Safety, Safeguards. and Licensing for Urenco Nederiand B.V., which operates
uranium enrichment facilities at Almelo in the Netherlands. He has held that
position since 1984 and, in tus over I8 years working for Urenco Nederland,
B.V., he has gained extensive experience in the operation, decontamination, and
decommussioning of gas centrifuge uranium enrichment facilities. Mr. Dekker
was retained by the Apphcant to advise LES on vanous matters with respect
to planning and funding for decontamination and decommissioning of the CEC,
including the development of the LES Decommissioning Funding Plan. (/d)

Mr. Dubiel holds a bachelor of science degree in physics and a master of
science degree in nuclear engineering and he currently 1s the Director of Special
Programs at Apphied Radiological Control, Inc. In that capacity he is responsible
for overseeing specialty health physics and radiological & ..amination services
provided to the United States Departments of Energy and Defense and vanious
NRC licensees. He has over 20 years of experience handling NRC-licensed
materials, including classifying, packaging, and shipping radioactive waste for
disposal. (Dubicel-Donelson at 2 & Attach. 2 fol. Tr. 1026.) Like Mr. Dubiel,
Mr. Donelson also has earned a bachelor of science degree in physics and a
master of science degree in nuclear engineering. He is an engineer in the
Fuel Management Section of the Nuclear Engineering Division of Duke Power
Company and his specific area of responsibility 1s uranium enrichment. Mr.
Donelson is knowledgeabie about the characteristics and properties of uranium
in various physical and chemical forms. (/d at 3.)

The prefiled direct testimony of these witnesses on contentions B and J.3 was
admitted into evidence pursuant to a pretrial stipulation of the parties and with-
out further objection at the hearing. (Tr. 1016, 1026.) Because the Applicant
did not offer these witnesses as experts and, in light of the parties’ admissibility
stipulation, the Board did not rule at the hearing on the qualifications of these
witnesses as experts. Obviously, however, as the LES official responsible for

102



compiling the information on decommissioning in the LES license application,
Mr. LeRoy is qualified to testify on that tnformation and related submuttais.
Furiher, we find that Mr. Dekker is qualified by knowledge and experience and
that Mr. Dubiel and Mr. Donelson are qualified by education, knowledge, and
experience to testify as expert witnesses on the 1ssues involed in contentions
B and 1.3

In support of s contentions B and J.3, the Intervenor presented the testimony
of Dr. Arjun Makhyani, President of the Institute for Energy and Environmental
Research. (Makhijani at | fol. Tr. 1081.) Dr. Makhijani carned his Ph.D. in
engineering from the Umversity of California, Berkeley, where his dissertation
subject involved controlled nuclear Tusion. He currently serves as a consultant to
the United States Environmental Protection Agency ("EPA") Science Advisory
Board, Radiation Advisory Committee, and he 1s a member of the Subcom-
mittee on Radiation Cleanup Standards of the EPA National Advisory Council
for Environmental Policy and Technology. He has also been a consultant to
numerous other institutions such as the Congressional Office of Technology
Assessment, Lawrence Berkeley Laboratory, Tennessee Valley Authority, Ford
Foundation, and Edison Electric Institute. Dr. Makhijami has extensive experi-
ence in the area of nuclear waste classification and disposal and lie has published
numerous books and reports on these topics, including co-authoring High-Level
Dollars Low-Level Sense: A Critique of Present Policy for the Management
of Long-Lived Radioactive Waste and Discussion of an Alternative Approach,
Apex Press, New York (1992). (Id. at 1 & Attach.) The prefiled direct tes-
tumony of Dr. Makhijani was admutted pursuant to a pretrial stpulation of the
parties and the Intervenor offered his testimony as that of an expert in the field
of nuclear engineering. (Tr. 1081.) We find that Dr. Makhijani is qualified

! Pursuant 10 a stipulation of the parties. the following Apphcant exhibits were admutted into evidence relating
10 contentions B and J 3 Apphcant's Exhibir 3. SECY-91-019. “Disposition of Depleted Uransum Tails from
Ennchment Plants,” Jan 25 1991 (App Exh ). Applicant's Exhibir 4. conespondence (with attachments)
berween NRC and LES re decommussioning designated 40n)-(q) (App Exh $akig)). Apphicant's Exhibit S, Letter
from Frank A Shallo, Vice President. Market Development, COGEMA inc . 0 W Howard Arnold, President,
LES (Oct 16, 1991) tApp Exh 5). Apphcant's Exhibit 6 Letier from Frank A She llo. Vice President, Market
Development. COGEMA, Inc . 10 W Howard Arnokd, President, LES. Feb 22 1995 (App Exh 65 Applicant's
Extubit 7. Uramum Ennchment Organizanon (Ouk Ridge Tenn ). Marun Marietta Energy Svsiems. Inc . “The
Ulimate Disposition of Depleted Uramum.” Dec  199C (report prepared for US Dep't of Energy [hereinafter
Martin Manetta Report] (App Exh 7). Apphcant's Exhibit B Waste Management Technology Division. Science
Applicanons International Corp., “Depleted Uramum Disposal Opuons Evaluanon,” May 1994 (report prepared
for EG&G Idaho, Inc, and US Dep't of Energy) (hereinafier EG&G Report] (App Exh 8). Applicant s Exhibit
9, Bureau of Mines, US Dep't of the Intenor. Minerals Yearbook. 1992 st 183-9, 194, 202 208 (App Exh
9). Previously, Applicant's Exhibits 1. the CEC License Application. 1(a) the CEC Safety Analysis Report, lie),
the CEC Propused Lacense Conditions: and 1(h), the CEC Environmental Report, which are also relevant 1o these
contentions, were previously admunied mio evidence (Tr 31
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by education, knowledge, and expenience to testify as an expert on the issues
involved in contentions B and J.3°

The NRC Staff presented the testimony of a panel of witnesses consisting
of Yawar H. Faraz, John W. N. Hickey, and Dr. Joseph D. Price, although
only Mr. Faraz and Mr. Hickey presented the S..f's prefiled direct testimony.
(Faraz-Hickey fol. Tr. 1106.) Mr. Faraz holds a bachelor of science degree
in nuclear and mechanical engineering and he ic a nuclear process engineer
in the Certification Section, Enrichment Branch, Division of Fuel Cycle Safety
and Safeguards, Office of Nuclear Matenal Safety and Safeguards (“NMSS”).
Since April 1994, he has served as the NRC Licensing Project Manager for
the CEC. (/d. at 1) Mr. Hickey earned a bachelor of science degree in
mechanical engineering and a master of science degree in environmental health,
He is the Chiel of the Enrichment Branch, Division of Fuel Cycle Safety and
Safeguards, NMSS, which has responsibility for all regulatory matters related
to uranium enrichment. (/4 and Awnach. 2)) Dr. Price earned his Ph.D. in
chemical engineering and currently he is a senior chemical engineer with Science
Applications International Corporation (“SAIC”). As task manager, he directed
SAIC’s effort to develop under contract to the NRC the Safety Evaluation Report
for the CEC and, in over 16 years with SAIC, Dr. ’rice has had extensive
experience in safety, transport, and environmental analyses of nuclear waste
facilites as well as chemical process modeling and analysis. (Staff Exh. 4.)°
Pursuant to the pretrial stipulation of the parties and without further objection at
the hearing, the prefiled direct testimony of Mr. Faraz and Mr. Hickey on these
contentions was admitted. (Tr. 1104.) We find that Mr. Faraz, Mr. Hickey, and
Dr. Price are qualified by education, knowledge, and cxperience to testify as
experts on the issues involved in contentions B and J.3.

As in the case of the other contentions adjudicated in this proceeding, the
Commission’s rules of practice for the conduct of formal hearings provide in 10
C.FR. §2732 that the Applicant has the burden of proof in the proceeding.
Therefore, in order for LE. o prevail on each contested factual issue, the
Applicant’s position must be supported by a preponderance of the evidence.
Philadelphia Electric Co. (Limenick Generating Station, Units 1 and 2), ALAB-
819, 22 NRC 681, 720 (1985). Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-763, 19 NRC 571, 5§77 (1984).
See | Charles H. Koch, Ir., Administrative Law and Practice § 6.44 (1985). In

 Without obgection, Intervenor s Exhibin 1AM-70. Sandia Natonal Laboratonies. “Performance Assessment of
the Proposed Disposal of Depleted Uraniom as Class A Low-Level Wasie, Dec 1992 (1LAM-70), was offered
mto evidence by CANT on these contecuons and admutted (Tr 1081 )

¥ Without objection, Staff s Exhibit 4 (Staff Exh 4) a statement of Dy Price s professional qualifications. wis
offered into evidence by the Staff and admitted (Tr 1106 ) Previously, the Staff's Safery Evaluation Report
("SER™), Swaff Exh | and the Staff s FEIS, Swaff Exh 2. which are also relevant to these contentions, were
admitted into evidence in the proceeding (Tr 154, 501 )
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accordance with the Commission's burden of proof rule and pursuant to the
stipulation of the parties, the Applicant presented its case on these contentions
first, followed by the Intervenor, and then the NRC Staff.

" TDARD FINDINGS ON PARTIES' POSITIONS

Before turning to contention B, a further brief explanation of the applicable
standard for judging the Intervenor's challerge to the Applicant’s funding
plan is helpful.  As previously mentioned, the Licensing Board admitted
CANT"s contention B to the extent that it challenged the reasonableness of
the LES Decomumissioning Funding Plan. In so ruling, the Board noted that
the Commission’s hearing notice required the Applicant to have a plausible
strategy for the disposal of DUF, tails as part of its funding plan and that the
Commission’s regulations required the funding plan to contain reasonable cost
estimates for the components of the plan. Although in its hearing notice the
Commussion listed a number of possible generic tails disposal strategies such as
storage of tails at the plant site as a possible future resource or conversion of tails
to uramum oxide for disposal, the Commiission did not specifically define what
constitutes a plaustble strategy. The plain meaning of these terms, however,
provides the answer. The dictionary defines “plausible” as “reasonable” or
“credible,” Webster's Third New International Dictionary 1736 (1971), and
“strategy” as a “plan.” Id at 2256. Thus, in assessing the plausible tails disposal
strategy adopted by the Applicant as part of its decommissioning funding plan,
we first must determine whether the funding plan contains a reasonable or
credible plan to dispose of the DUF, tails generated at the CEC and then
determine whether the Applicant's cost estimates for the components of the
plan are reasonable.

A. LES Tails Disposal Strategy

The Applicant's tails disposal strategy is capsulized in the LES Decommis-
sioning Funding Plan that appears as Exhibit 1 to the LES License Application.
In perunent part, the Applicant’s funding plan states:

The annual tails disposal cost 15 estimated to be $16.175 million. This is muitiplied by
) years to arrive at the $485 3 million figure  Costs are based on converting UF, 10 U0
with subsequent disposal 1n a facility under cognizance of the NRC. U0, conversion costs
are based on estimates by a vendor which could make this service available to LES. Disposal
costs are based on NRC recommendations and a study by Martin Manetta. The conversion
and disposal costs are added and escalated 10 1996 dollars
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(App. Exh. 1, at Exh. |, at I-4.) Further, the LES funding plan states that the
Applicant intends to set aside the annual tails disposal cost component of its
overall decommissioning costs in an external trust that meets the requirements
of the Commission’s funding regulations. (/d. at 1-2, 1-5, I-8 10 -9.) Finally, the
LES plan states that the Applicant will update its decommissionin » cost estimate
at least once every 5 years, (Id. at [-6.)

At the hearing. the Applicant’s witnesses, Mr. LeRoy and Mr. Dekker,
provided additional details of the LES tails disposal plan. Their testimony
recognizes that there currently are no facilities in the United States to convert
DUF, 1o U,0O,, but they stated that COGEMA, Inc., the American affiliate of a
French nuclear fuel company, “has indicated to LES in writing its willingness
to consider providing, in the United States, conversion services for DUF,."
(LeRoy-Dekker at 24 fol. Tr. 1016, App. Exhs. 5 & 6.) These LES witnesses
asserted that, in its letters to LES, COGEMA irdicated that th» experience gained
by its parent company in successfully operating a commercial-size defluorination
tacility in France could be used as the basis for employing technology in the
United States to corvert DUF, to U0, As the COGEMA letter states. the
“prudent management of depleted UF, should consider conversion to U,0,
powder, which is insoluble in water, does not react with external chemical
agents, is free of fluorine and is the most compact form for storage.” (App. Exh.
5.) Additonally, Mr. LeRoy and Mr. Dekker testified that, in 1991, COGEMA
estimated its charge for deconversion services to be in the range of $3-5 per
kilogram of uranium and its 1995 updated estimate indicated a range of $4-
6. These witnesses stated that these estimates assume the construction and
operation of a deconversion facility in the United States under NRC standards.
(LeRoy-Dekker at 24 fol. Tr. 1016; App. Exhs. § & 6)

Atter conversion of the DUF, tails to U,O,, the LES disposal strategy provides
tor the U0, as waste, 10 be shipped 10 a final disposal site for deep land
burial such as in a deep mine. Again, the LES disposal plan recognizes that
currently there are no operating deep disposal sites, but Mr. LeRoy testified that
it is reasonable to assume such a site will be available in the future because
in the United States there are dozens of underground uranium mines and other
underground mines. (LeRoy-Dekker at 34 fol. Tr. 1016.)

Ahhough the Applicant’s tails disposal strategy calls for LES to convert
the CEC 1ails to U0, and then ship the U0, for deep burial as waste, Mr.
LeRoy candidly admitted in his testimony that, “[a)s a practical matter, LES is
holding open its options for disposition of UF,." (/d at 19.) He testified that
“for purposes of this licensing proceeding. in order to satisfy the Commission’s
requirement that the CEC license application contain a ‘plausible strategy’ for
disposition of depleted uranium, LES has assessed. and factored into its funding
plan the costs of conversion of DUF, to DU 0, and land disposal (deep burial) of
DU,O, as if it were a waste.” (/d.) The Applicant’'s witnesses stated, however,
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that LES did not necessanly plan on disposing of the depleted uranium froin
the CEC by burying it as waste and that there were other potential options
for the future disposition of DUF,_. They noted that the Departinent of Energy
("DOE") 1s currently analyzing the tails disposition issue and that European
enrichers consider depleted uranium tails a resource rather than a waste product.
Further, they tesufied that Urenco's long-term plan for the disposition of depleted
urantum 1s being studied and that, at present, the plan calls only for the offsite
conversion of tails to UO,. (/d at 20.) Finally, Mr. LeRoy readily conceded
that, as a practical matter, LES will follow the same tails disposition option that
DOE selects for its stockpile of tails. (Tr. 1076-77, 1069-70.)

The NRC Staff witnesses, Mr. Farar and Mr. Hickey, stated in their direct
testumony that they found the Applicant's tails disposition plan calling for
conversion of DUF, to U0, with subsequent deep subsurface burial, an
acceptable plausible strategy. In this regard, the Swaff's review of the LES
decommissioning plan in the SER states:

Currently there are no facihities designed and equipped for the disposition of large
volumes of depleted uranium onginating from ennchment faciiies. The Department of
Energy (DOE) currentl - possesses essentially the entire depleted UF, wventory s the United
States. In July 1993, the United States Ennchment Corporation (USEC) took over from DOE
low enriched uranium production activities conducted at the two operating gaseous diffusion
plants (GDP) located i Portsmouth, Ohio and Paducah. Kentucky. Currently neither DOE
nor USEC has in place a plan concerning final dispesition of the DUF, The Energy Falicy
Act of 1992 requires DOE to address this 1ssue. The NRC staff believes that it is premature t©o
require a prescriptive resolution prior to DOE’s determination on disposition of DUF,, which
will, to a large extent, determine the disposition options for LES” DUF,  For the purpose
of estmating funding requirements related to the disposston of DUF, . the NRC staff finds
accentable the appiicant's estimates based on conversion of DUF, to U,O_, which is much
more enviconmentally stable than UF, or uranium tetrafluonde (UF,). and disposition in &
deeper than shallow land bunial facility (for example, an abandoned mine cavity)

(Staff Exh. 1, at 15-12)

Additionally, in the FEIS, the Staff modeled the respective doses for both
near-surface and deep burial disposal because there currently are no disposal
facilities for large quantities of depleted uramum tails. Because the projected
drinking water and agricultural doses from a modeled near-surface burial site
consisting of an earth-mounded bunker subject to the environmental character-
istics of the humid southeastern United States exceeded the 10 C.F.R. Part 61
limits, the Staff concluded that a deep disposal site 1s most likely to be selected
for tails disposal. (Staff Exh. 2, at 4-66 10 -67 & Appendix A, at A-9.) The
Staff also modeled o hypothetical deep disposal site. It assumed the site would
be an existing cavity, such as an abandoned mine, located in the United States
and would have geologic charactenstics similar to those of two representative
sites that previcesly have been characterized for disposal of radivactive waste,
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e, a granite formation overlain by a thin layer of glacial ull or a sequence
of interbedded sandstone and basalt layers. (Staff Exh. 2, at 4-66 10 67 &
Appendix A, at A-10.) The Staff's FEIS analysis concluded that all estimated
dose impacts for a deep disposal site are less than those set forth in 10 CFR.
Part 61. (Staff Exh. 2, at 4-67 10 -68 & Appendix A, it A-10 10 -15.)

The purpose of the Applicant’s tails disposal strategy is to enable the
computation of reasonable cost esumates for the vanous essential elements of
the decommissioning plan, thereby ensuring compliance with the Commussion's
regulatory requirement that Guring the CEC's life LES escrows sufficient funds
to cover, infer alia, the cost of tails disposal. With this in mind, we find that
the Applicant has presented a plausible disposal strategy. The Applicant’s plan
to convert DUF, 10 U O, at an offsite facility in the United States and then ship
that material as waste to a final site for deeper than surface burial 1s a reasonable
and credible plan for tails disposal. Although no conversion facilities currently
exist in the United States, the LES materials hicense will give the Applicant
15 years before it first must move the accumulated DUF, offsite. (App. Exh.
I(e), at 1-2.) The conversion of DUF, 10 U,0,, as the COGEMA expenience in
France demonstrates, 1s a commercially feasible process using known chemical
processes that could be readily employed in the United States by COGEMA or
another entity without first having to overcome difficult technical hurdles. (App.
Exh. 7, at IX; Staff Exh. 2, at Appendix A, at A-1 to -4.) Thus, contrary to the
Intervenor's assertion.* the fact that there 1s no currently operating defluorination
facility in the United States oi a firm commitment by COGEMA or some other
entity to build such a facility does not somehow make it unlikely, or unreasonable
lo assume, that one will be built here in the future to convert DUF, tails to U0,
Similarly, in light of the numerous existing uranium and other mines in the
United States, it is reasonable to assume an appropriate site for deep burial of
U0, will be available in the future. Indeed. the reasonableness and credibility
of the LES disposal strategy 1s enhanced by the Department of Energy’s clear
need to address the disposal options for its huge inventory of DUF, that, as of
mid- 1992, amounted to some 534,000 metric tonnes (App. Exh. 8, at 3) — an
amount of depleted uranium tails five times the amount of tails the CEC will
produce under its 30-year license,

Further, CANT's legal chalienge to that element of the Applicant’'s disposal
strategy calling for deep bunial of U,O, is without merit. It argues that pursuant
to the Commussion’s regulations, 10 C.F.R. § 61.55(a)(2)(1v), deeper than surface
buris! is unavailable for DUF, disposal. According to the Intervenor, DUF,
wa . which CANT claims is closely comparable in radiological properties
to transuranic waste, must be disposed of in a geologic repository (with a

A Ciuzens Agwinat Nuclear Trash's Proposed Reply Findings of Fact and Conclusions of Law Regarding
Comentions B and J 3 (June 26, 1995) at 21 [heremnafier CANT RF)



consequent order of magnitude increase in cost) unless the Commission first
approves and licenses a specific disposal sie. The Intervenor claims, therefore,
that LES does not have the option of establishing, based on a generic analysis
like that in the FEIS. that the tails can bs disposed of in some intermediate waste
dispusal facihity.® The Intervenor's assertions, however, merely reneat the same
arguments CAN T made 1o us in its pretrial “Petition for Waiver of 10 CFR.
§61.55(a)3) and 10 CFR. §61.55(a)i6) and for Classification of Depleted
Uranium Tails as Greater Than Class C Radioactive Waste” (Jan. 17, 1995).
In a pretrial Memorandum and Order (Mar. 2, 1995) we rejected these same
arguments and denied the Intervenor's waiver petiton. Our earhier ruling 1s the
law of the case on these issues and forecloses any reexamination here. Thus.
n accordance with our earlier ruling, we find that the Applicant's tails disposal
strategy 15 not deficient for farlure to treat the CEC tails as greater than class
C waste with mandatory disposal in a geologic repository licensed under 10
CF.R. Part 60.

Although we find that the Applicant’s tails disposal plan is a plausible strategy
for purposes of estimating LES” tails disposal costs, we note that a recent change
in the law by the enactment of the USEC Privatization Act, Pub. L. No. 104-
134, 100 Stat. 1321 (1996), will most likely dictate the actual LES disposal
strategy.” That Act now makes DOE, at the request of an NRC-licensed enricher,
responsible for the disposal of depleted uranium tails at DOE's disposal costs,

S Citizens Agmnst Nuclear Trash s Proposed Findings of Fact and Conclusions of Law Regarding Contentions B
and J 3 (May 26 1995) m 2830 3947 [heremafter CANT PF)
“1n its entirety, 42 US.C §2297h-11 provides as follows
ta) Responsibihy of DOL
(1) The Secretary. at the request of the generator. shall accept for disposal low-level radioactive
waste, ancluding depleted uranium if 1t were ulimately determimed 10 be low level mdioactive waste,
generated by
(A) the Corporation as a result of the operanons of the gaseous diffusion plants or as & result
of the treatment of such wastes & 2 location other than the gaseous diffusion plants, or
(B) any person licensed by the Nuclew Regulatory Commission to operate o uramum
ennchment facility under sections 2073, 2093, and 2241 of this ntie
(2) Except us provided in paragraph (3), the generator shall reimburse the Secretary for the disposal
of low-kevel radioactive waste pursuant 1o paragraph (1) in an amount equal 10 the Secretary's costs,
ncluding a pro rata share of any capial costs. but 1n no event more than an amount equal 1o that
which would be charged by commercinl, State. regional, or imers.. « compuct entities for d sposal of
such waste
(31 10 the event depleted wranium were ulumately determined 1o be low-level mdicactive waste,
the generator shull rezmburse the Secretary for the disposal of depleted uranium . .and (o paragraph
(1) w0 a6 amount equal to the Secretary s costs, including » pro rata share of any capital costs
(b} Agreements with other persons
The generstor may also eater imo agrecments for the disposat of low-level radioactive waste subject
to subsection (8) of this section with any person other than the Secretary that s authorized by applicable
laws and regulations 10 dispose of such wastes
{¢) State or iterstate compacts
Notwithstanding any other provision of law no State or mierstate compaci shall be liable for the
treavment, storage. or disposal of any low devel mdioactive waste (ncluding mised wasie) atiributable o
the operation. decontamination. and decommissioning of any uramum ennchment facility




including a pro rata share of any of DOE's capital costs, 42 US.C. §2297h-
Hta) 1 )(B).(a)3). As previously indicated, the Applicant’s Licensing Manager.
Mr. LeRoy. testified that, as a practical matter, LES will follow the same disposal
option selected by DOE for the government's DUF, stockpile. Similarly, the
Staff's witness, Mr. Hickey, testified that the NRC anticipates thyt LES will use
the sarme tails disposal method that DOE selects, (Tr. 1156-57 ) The Intervenor
also uparently agrees, for in us proposed findings CANT states that “LES
intends 1o rely on DOE’s disposition strategy.” CANT PF at 50. Thus, even
though the USEC Privatization Act, 42 US.C. § 2297h-11(b), provides LES with
the option of using other authorized persons for t21ls disposal, we think it is clear,
and all parties apparently agree, that the Applicant’s actual disposal method will
be o transfer the CEC ails 10 DOE and pay DOE's disposal charges.’

B.  Cost Estimates for Tails Disposal

While we recognize that DOE's future charges for tails disposal will ult-
mately determine the Applicant's tails disposal costs. the Commission s regu-
lations require that the Applicant provide reasonable cost estimates for its tails
disposal plan at this time in order to ensure that LES sets asude sufficient funds
during the ltfe of the CEC to cover its disposal costs, Accordingly, we must
determine whether the Applicant’s cost esumates for the components of its cho-
sen plan are reasonable on the basis of the record before us. We turn now 1o
those cost ¢stimates, noting that, because DOE's disposal scheme is likely to be
the same as the Applicant’s plausible strategy, the current bearing record still
1s relevant to the issue of whether the Applicant's ultimate tails disposal cost
estimate is reasonable.

As earlier indicated, the Applicant's Decommissioning Funding Plan provides
that the annual tails disposal cost for the CEC 1s $16.175 million, totaling $485.3
million for 30 years of operation. (App. Exh. 1, at Exh 1, at I-4) At the
hearing, Mr, LeRoy s direct testimony stated that the annual tails Jisposal figure
includes $0.8 million for shipment costs, $12.0 million for conversion costs of

TAsa practical marter. the enactment of 42 US C § 229701 1) and (c) making DOE responsible for depleied
uranium tails upon the request of the enncher and insulating any state or interstate compact from lahibity for such
wastes, also moots the lotervenot's legal argument that the LES ails disposal strategy 15 umplausible becouse ot
fails 10 provide that the tails from the CEC must be disposed of in Lowsian, or within the states of the Central
Interstare Compact of which Loursiana 1s @ member. under the provisions of the Low Level Radicactive Waste
Policy Act (“LLRWPA") 42 USC §2021b er seq . and the practical workings of that law  CANT PF w 7-10,
30-34, CANT RF at 1517 The Applicant already has indicated that s actual disposal method will be o transter
the CEC tatls 10 DOE - a view shared by the Staff and the Intervenor  Therefore, in hight of the new federal
option available 10 the Applicant, it 15 & virtual cenmnty, for many of the reasons urged by the intervenor in
s argument, thal no Stae o interstate compact will undertake the tme consuming. expensive. and pohitically
difficult task of licensing o favility for depleted uranium tails, thereby further ensuring that the Applicant will
request DOE 1o dispose of the CEC vails Thus, the Intervenor s elaborate argument under the LLRWPA has been
overtaken by the passage of the USEC Povatization Act



DUF, to U,0,, and $3.375 million for disposal of U,0,. (LeRoy-Dekker at 23
fol. Tr. 1016.) In the SER, the Staff found the Applicant’s estimated facility
decommussioning funding, which includes the Applicant’s annual tails disposal
cost of $16.175 mullion, adequate. (Staff Exh. 1, at 15-21, 15-23)) At the
hearing, Mr. Faraz and Mr. Hickey stated in their direct testimony that the
LES tails disposal esimates were reasonable and, more specificaliy, that the
Applicant’s estimated cost for U.O, burial was reasonable. (Faraz-Hickey at 7,
L fol. Tr. 1106, The Intervenor challenges each of the Applicant’s component
cost estimates,

1. Transportation Costs

In his prefiled direct testimony, Mr. LeRoy stated, without elaboration, that
the LES estimate of $800.000 per year transportation costs for depleted uramum
tails “1s based on conversations with shippers of UF, and UO," (LeRoy-
Dekker at 25 fol. Tr. 1016.) The Intervenor’s witness, Dr. Makhijani, challenged
the vahdity of the LES estimate, asserting that it imphicitly assumes that the
conversion facility will be located very close to the disposal site. He opined that,
because the location of the disposal site 1s unknown, such an assumption is rash
and that 1t was unhikely any community would accept both a conversion facility
and a disposal site. Dr. Makhyaii testified that the Applicant’s transportation
costs should have provided for the cost of the shipment of U.O, from the
conversion facility to the disposal site as well as for packaging the U0, for
shipment. (Tr. 1200.)

The Applicant’s testimony setting out the basis for its annual tails disposal
cost estimate 18 sparse, at best. Nevertheless, contrary to Dr. Makhijani’s
assertion, the reasonable inference from Mr. LeRoy's bare-bones testimony that
the LES estimate 1s based upon information from shppers of UF, and U O, 1s
that the Applicant’s estimated shipping costs are based upon the shipment of
DUF, tails to the converter as well as the shipment of U O, from the converter to
a disposal facility. And, in the end, any weakness in the Applicant’s testimony
about its transportation costs 1s rectified by the transportation cost data contained
in the 1990 Martin Manetta Report, “The Ultimate Disposition of Depleted
Uranium,” prepared at Oak Ridge for DOE (App. Exh. 7, at 17-18) and the 1994
EG&G Report, “Depleted Uranium Disposal Options Evaluation,” prepared at
Idaho Falls also for DOE. (App. Exh. 8, at 48-50.)

The Martin Manetta Report estimated that the rail transportation cost of
shipping DUF, from Paducah, Kentucky, the location of one of the gaseous
diffusion plants then owned by DOF, to an unspecified West Coast location
for conversion and disposal was approximately $0.15/kgU. The EG&G Report
estimated that the truck transportation cost of shipping U,O, from Piketon, Ohio,
the location of another DOE facility, to the Nevada Test Site (“NTS") in Nevada



was approximately $0.18/kgU in 1993 dollars. In addition, the EG&G Report
estimated that §5-gallon drum container costs added another $0.11/kgU to the
vstimate. Obviously, precise transportation cost estimates cannot be obtained at
this tune because such costs are dependent on the location of the conversion
factlity and the ulumate disposal site. But the application of this same rail rate
from Paducah to the same West Coast location for the CEC UF, tails yields
transportation costs of less than half the amount to be set aside by LES for
annual transportation costs. Even escalating that cost to 1996 dollars yields an
amount that is a little over half the LES esumate. Similarly, the apphcation of
this same truck and container rate from Piketon to the NTS for the CEC U0,
yields total transportation costs that are about 90% of the amount 1o be set aside
by LES for annual transportation costs. Even escalating that cost to 1996 dollars
vields an amount that is approximately the same as the LES estumate. Although
Paducah, Kentucky, and Piketon, Ohio, obviously are not Homer, Louisiana, this
comparison serves o illustrate the dimensions of the rail transportation costs of
UF, and the truck transportation costs of U0, from ecast of the Mississippi
River to the West Coast and the NTS, respectively. Accordingly. we find that
the Intervenor's challenge to the Applicant’s annual tails disposal transportation
cost estimate is without merit and that the LES estumate of the transportation
componeni of its tails disposal estimate 15 a reasonable one.

2. Disposal of U0,

The Apphicant’s annual tails disposal estimate also includes $3.375 million
for the deep disposal by bunal of UO,. Mr. LeRoy tesufied that the LES
estimate is based upon a June 18, 1993 letter from the NRC to LES. (LeRoy-
Dekker at 25 fol. Tr. 1016.) In part, the NRC letter states that “[ulntil the
specific disposal site and method are identified, the estimated cost is uncertain.
However, for financial planning purposes, we believe that it is reasonable 1o
assume a disposal cost of approximately $1.00 per Kilogram of U0, (App.
Exh. 4h, at 1-2)) In turn, the Staff’s basis for the $1.00/kg U,O, relies upon
the 1990 Martin Marietta Report and the Staff’s tricking of low-level waste
burial charges. (LeRoy-Dekker at 26 fol. Tr. 1016; Faraz-Hickey at 9 fol. Tr.
1106.) The Martin Marietta Report esumates the permanent disposal costs of
U0, utilizing the waste disposal fees for shallow bunal at the federal NTS
and Hanford, Washington disposal sites. It states that, with efficient packaging,
low-density U O, would cost about $0.25/kgU for NTS disposal and $1.00/kgl
at Hanford. The Report concludes that the higher-cost disposal estimate of
$1.00/kgU represents the prudent basis for current estimates. (App. Exh. 7, at
17.)

Mr. LeRoy explained that the LES estimate stated in kilograms of UG, 1s
about 15% higher than the estimates from the Martin Marietta Report stated in

12



|

kilograms of uranium because U O, 1s about 85% uramum by weight. (LeRoy-
Dekker at 27 fol. Tr. 1016.) Additionally, he testified that a 1994 EG&G Report
indicates that the LES burial estimate of $1.00/kg U0, remains valid. (/d. at
26.) The EG&G Report estimates the cost of nonretrievable bunal of DU,O, by
DOL at the NTS to be $0.15/kgU n 1994 dollars and about 19% more, or $0.18.
for a non-DOE generator. Further, the EG&G Report estimates the cost of U0,
burial at the Hanford Site at $1 81/kgU. (App. Exh. X, at 51; LeRoy-Dekker
at 26-27 fol. Tr. 1016.) Thus, Mr. LeRoy concluded that the LES estimate of
$1.00/kg U0, in 1993 dollars, which translates to $1.27/kgU in 1994 dollars.
falls squarely within the range of esumates in the EG&G Report of $0.1% 1o
$1.81/&gU in 1994 dollars and remains reasonable today. (LeRoy-Dekker at 27
fol. Tr. 1016.)

Dr. Makhijani challenges the reasonableness of the Applicant’s U O, burial
cost estimate asserting that the estimate of the Applicant and the NRC Staff is
not based on the Applicant’s own plausible strategy for tails disposal. Rather.
he asserts that while the LES disposal plan calls for deeper than surface burial,
the two studies on which the LES and Staff estmates are based deal only with
near-surface burial costs, not deep burial. (Makhijani at 4, 20 fol. Tr. 1081.)

While acknowledging that the disposal cost estimates in the Martin Marietta
and the EG&G Reports are based on near-surface disposal, Mr. LeRoy testitied
that deep disposal should be no more costly than near-surface disposal because
deep burial of U0, does not require expenses for engineered barriers and
containers that are usually required for near-surface disposal. He stated that
lower costs for deep disposal also would result from reduced security expenses
based on the decreased likelthood of an intruder entering a deep bunal site.
(LeRoy-Dekker at 31-32 fol. Tr. 1016.) Simularly, the Staff witnesses, Mr.
Faraz and Mr, Hickey, mdicated that several factors will tend to decrease the
cost of disposal for depleted uranium including the large volume and uniformity
of tails; the economies of scale that will be possible if the CEC tails are buried
with those from DOE; and savings in construction costs if the tails are disposed
of in an existing underground cavity. (Faraz-Hickey at 10 fol. Tr. 1106.)

Based on this Applicant and Staff testimony, we find that it was not un-
reasonable for the Applicant to base its cost estimate for deep disposal on the
near-surface cost estimates in the Martin Marietta and the EG&G Reports. Ac-
cordingly, we find that the LES cost estimate for burial of the CEC depleted
uranium tails is a reasonable one

Fin s proposed findings, the Intervenor argues that the LES estimate for bunal of 17,0y 1 also unreasonable
because 1t fails 10 take o account the cosis of siting, charactenizing, and heensing a disposal facility CANT
PF m 36, CANT RF at 19-20  But the argument the Intervenor now makes in s proposed findings s not
one 1t sought 1o support at the heanng with evidence  In making ns evidentary presentation. the Intervenor
sought to demonstrate that neither LES nor the Swaft had proposed or provided for the contingency that there

{Continued)
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3. DUF, Conversion Costs

The Applicant’s estimate of $12 million annually, or $360 million over 30
years of operation, for the conversion of DUF, 10 U0, comprises the largest
component of the LES tails disposal cost estimate of $16.175 million per year
or $485.3 million over 30 years of operation. In their prefiled airect testimony,
Mr. LeRoy and Mr. Dekker stated that “[tlhe cost of conversion of DUF, to
depleted U0, is based on an estimated conversion cost of $4.86 per kilogram
of uranium ($1996), which was provided to LES by COGEMA, Inc., the US.
affiliate of a French nuclear service company.” (LeRoy-Dekker at 23-24 fol.
Tr. 1016.) The Applicant's witnesses then stated that COGEMA has indicated
to LES in wriung its willingness to consider providing conversion services for
UF, in the United States and that, in a 1991 letter (App. Exh. 5), COGEMA
estimated that its charge for such services in 1991 dollars would be in the
range of $3 to $5/kgU. (/d at 24.) Referring to Applicant’s Exhibit 6, they
then stated that “[i)n us more recent letter, COGEMA provided an updated
estimate of $4 10 $6/kgll ($1995), which is in line with LES™ conversion cost
estimate of $4.86 ($1996) ($4.67 in $1995)." (Jd.) They also declared that
these estimates assume construction and operation of a conversion facility in the
United States and are based on COGEMA's actual experience in construction
and operation of a commercial facility in France. (Id) Mr. LeRoy and Mr.
Dekker asserted that these cost estimates also are comparable (o actual costs
incurred by Urenco for conversion of UF, 1o U0, in Europe. Further, they
testified that “(t}he estimate provided by COGEMA includes the understanding
that COGEMA would assume responsibility [for the] handling of any non DU O,
material nroduced during conversion (2.g., hydrofluoric acid-HF) [and] LES
is responsible for disposttioning the DU, O, only.” (/d) Finally, the LES
witnesses declared that this practice is consistent with Urenco's actual conversion
experience in Europe, where HF remained with the converter. (/d. at 25.)

At the hearing, the Intervenor's witness. Dr. Makhijani, challenged the
validity of the Applicant’s conversion cost estimate of $4 86/kgl asserting, in

may be no disposal site avaslable i 15 years or even 30 years st the end of the CEC hicense term. The Intervenor
thus argued that a careiul analysis of the safery and durability of UF, storage cylinders was necessary (Makhijam
at 22-23 fol Tr 101 ) There is ample evidence in the record about the safe useful life of UF, cylinders that
addresses the Intervenor 's concern about cylinders (App Exh 7 at 911 ) The Applicant and tﬁr Staft are not
required (o counter an evidentiary case that the Inervenor never made

YThe Applicam did not explain further the derivation of the LES conversion cost “estimate’ provided 1o LES by
COGEMA of a rathes exact $4 86/kgLl in 1996 dollars or $4.67 in 1995 dollars when the 199] COGEMA lefter
(App. Exh 5) and the subsequent 1995 letter (App Exh 6) referred. respectively, to a charge in the range of
$2-5MAgU and $4-6 In responding 10 & June 18, 1993 Suff request for revised tails disposal cost estimates |App
Exh. 4h). however. the Applicant informed the Staff that “[1]he cost of conversion of DUF, to depleted uranium
oxide (DU,0) 15 based upon an estimate of $4 00 per kilogram uranum  This estimate was provided to LES by
COGEMA ™ (’App Exh 40 ) It appears that the $4.00 15 merely the mud-range of COGEMA s 1991 estmate of
$3-5 escalated from 1991 10 1995 and 1996 dollars using the Apphicant s standard 4% per year escalator yielding
$4.67 in 1995 doliars and $4 K6 i 1996 dollars
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effe~(, that the Applicant’s failure to break the estimate into constituent parts
e.ecludes any evaluation of the estimate or its reasonableness. (Tr. 1205-06)
Specifically, he testified that the Applicant’s $4.86 figure understates the cost
of conversion because it fails to include the considerable cost of approximately
§1.50/kgU for neutralizing to calcium fluoride (“CaF,") the hydrofluoric acid
(“HF") byproduct that is produced during the conversion of UF, 10 U0, (Tr.
1206-09.) Such neutralization costs were necessary he asserted because his past
evaluation of the demand in the United States for hydrofluoric acid showed that
it was a declining market. According to Dr. Makhijani, a very large use of
HF is 1n the production of ozone-depleting chlorofluorocarbons (“CFCs™) that
now are being phased out pursuant to federal law and international agreements.
Although recognizing that HF is used in the imtial production of UF,, Dr
Makhijani testified that large purchases of Russian high-enriched uranium for
reactor fuel and the additional relcase of American stockpiles of high-enriched
uranium will further drive down the domestic demand for HF by limiting the
need for enrichment services. He further stated that a 1990 Oak Ridge report,
“The Ultimate Disposition of Depleted Uranium” (DE 91-006414), that was
published before the establishment of any firm deadlines for phasing out CFCs
or the Amencan purchase of Russian high-enriched uranium, concluded that
there may be no market for contaminated hydrofluoric acid in the United States.
Finally, Dr. Makhijani testified that converting high-enriched uranium in the
form of uranium metal to reactor fuel can be done using conversion methods
that either use or do not use HF and that the process for conversion in this
country has yet to be selected.

On the basis of the evidentiary record in this proceeding, we cannot find
that the Applicant’s estimated cost of $4 86/kgU (totaling $12 million annually
and $360 mullion over 30 vears of operation) is a reasonable estimate for
converting DUF, to U,0,. The LES estimate is deficient because it fails 1o
include the significant cost of neutralizing the hydrofluoric acid byproduct of
the conversion process. The evidentiary record is clear that the Applicant’'s
cost estimate for converting DUF, to U0, does not include any provision for
mcurring the additional substantial cost of neutralizing the byproduct HF from
the primary conversion process. (LeRoy Tr. 1055, 1049, Se - also App. Exh. 7
at 17.)" Instead the Applicant’s position assumes that the COGEMA operation

0 rhe BGRG Report establishes that the conversion costs of neutrahizing HF 1o CaF » are significant and contribute
about $1 SO/kgl! 10 the total conversion cost of S8 40 in 1992 dollars (App Exh 8, w 47, Hickey Tr 1133
35) This HF neutralization cosi estimate in 1992 dollars s derived from the EG&T Report and excludes any
construction or other miscellaneous fees It also assumes that the disposal cost for CaFy s minimal due o its
shight contamination and likelihood of disposal as ordinary waste  (Mickey Tr 1134 .5 ) The Staff & witness,
Mr Hickey, agreed that the estimate of $1 50/kgU for the neutralization of byproduct HE to CaF, was reasonable
and that he had no other estimate 10 offer. (Tr 1135 ) Adding the conservative $1 30 cost of HF neutralization
10 the Applicant's estimated costs for converting DUF, 1o UyOy results in a more than 30% increase to the LES

( Continned)
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in France, in which HF 1s recycled as part of COGEMA 's extensive nuclear fuel
cycle manufacturing activities or otherwise marketed. will be replicated in the
United States, it has not, however, provided any supportizg evidence that there
will be a sufficient market in the United States for the byproduct HF allowing it
o be econonucally recycled or otherwise sold. Without evidence to show that
there will be a sufficient market for the byproduct HF in the United States, we
can only conclude that a domestic conversion facility, regardless of whether it
15 ultimately built and operated by COGEMA or some other entity. will have to
neutralize the HF as an additional step in the conversion process and that the
additional cost must be included in the cost of conversion. Thus, contrary to the
assertions of the Applicant’s witness that the conversion of HF o CzF, is not
the Applicant’s concern because COGEMA's cost estimate for UF, conversion
includes the understanding that COGEMA would assume responsibility for all
conversion byproducts except U O, (LeRoy at Tr. 1050), the reasonableness of
the LES conversion cost estimate component 1s not “converter specific” and is
not dependent upon COGEMA performing the service.'!

In making this finding. we are aware that the Apphicant’s witness, Mr. LeRoy,
testified that in “the conversations we nave had with COGEMA and in the SECY
paper (SECY-91-019 (App. Exh. 3)], it 1s stated that COGEMA., after converting
the DUF, to U,O, uses the HF that 1s produced either for the forward process
of converting natural U0, 10 natural UF, or the HF 15 sold on the industrial
market.” (Tr. 1049 See also Tr. 1050, LeRoy-Dekker at 29 fol. Tr. 1016.) But
this proffer of the COGEMA maodel in France, with its extensive nuclear fuel
reprocessing, manutacturing, and waste disposal activities under one gove’ r.ment
umbrella, i1s not sufficient to establish, without significant additional evidence,
the feasibility or hkelthood that a conversion facility i the United States could
economicaily recycle or otherwise market the byproduct HF from the conversion
of the CEC tails,

This failure of proof is especially significant 1n the crcumstance where the
domesuc chemical market also will be faced with the byproduct HF from the
conversion of the huge DOE stockpile of tails as well as the ever-increasing

LONVErsion costs. increasing the Applicant's annual conversion costs from $12 million to $15 7 million and. over
30 years of operation. from $360 mulhion 10 $471 mullion The additon of this increase 1n conversion costs to the
LES total .ails disposal cost estmate increases 1t from $485 3 mullion over 30 vears of opertion 10 almost $600
milhon

' indeed. for this sume reason we rejected the Intervenor s assertion in considening the Applicant's transportation
cost estimate that the Applicant s disposal strategy was not plausible because LES did not have a irm commitment
from COGEMA. Inc , 1o build & conversion facthiry in the United Swtes. The Applicant offered no evidence that
COGEMA. Inc . actually would burld and operate a conversion facility in the Unived States. Rather. it only offered
an expression of interest letter stating COCEMA Inc s willingness 0 connder the possibility of providing. in
the United Suates, conversion services ' (App Exh. 6 Becausc the Apphcant had no such commitment. the
Intervenor asserted that the LES transportation estimate would nave 1o include the costs of shipping the DUF 10
France and returning the U0, (o the United States. CANT RF at 2122 The record indicates those costs would
add some $4-5 nullion @ year to the LES tansportation costs. (App Exh 40 & “0 odix E, wt E-2. LeRoy Tr
105960 )
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accumulation of tails from the United States Earichment Corporation. Indeed,
Mr. LeRoy indicated that the Applicant’s cost projections for disposal did not
include any analysis of the future market for conversion byproducts and he
acknowledged that there could be a glut of such byproducts on the market in the
future srom tails conversion. (Tr. 1051.) He further conceded that the question
of the cost of neutralization of HF 1s not irrelevant 1o the LES cost estimate.
(Ti. 1055-56.) He thus provided nothing to counter effectively the testimony
of the Intervenor's witness, Dr. Makhijani, that his past analysis showed the
domestic market for HF was shrinking due to the phase out of CFCs and the
decrease in demand for ennchment services trom the introduction of Russian
and American high-enriched uranium, see LBP-96-25, 44 NRC at 352-60, a
conclusion he furiher buttressed with the 1990 Oak Ridge report indicating that
there may be no market in the United States for byproduct HF.

Further, we note that in assessing the environmental impacts from the
conversion of UF, to U O, the Staff’s FEIS assumes that the byproduct HF
will be neutralized to CaF,. (Staff Exh. 2, at A-2 10 -4.) More important,
however, s the Stafl's response in the FEIS to public comments on the draft
environmental impact statement concerning the deciine in the Amgernican market
for HF. The Staff described the sale of HF as merely a “possibility” (Staff Exh.
2, Vol. 2, at 1-198) and went on to state i responding to comments about the
impacts of transporung HF that “[cjonversion operations would likely result in
production of calcium fluoride ™ (/d. ar 1-199.) Similarly, the 1994 EG&G
Report introduced by the Applicant that evaluates the disposal options and costs
for DOE's depleted uranium and estimates $8 40/kgll as the cost of conversion
assumes that all byproduct HF from the conversion of UF, to U0, is neutralized
by converting it to CaF, and disposing of it in that form. (App. Exh. §, at 43,
47.) Accordingly, on the basis of this evidentiary record, we cannct find that the
Applicant has met its burden of proof and demonstrated by a preponderance of
the evidence that the LES cost estimate for the conversion of DUF, to U O, is
a reasonable one because it fails to include the substantial costs for neutralizing
the byproduct HF from the conversion process. '

"2 1 this regard, we note that the Staff s witness. Mr Hickey, testified that the Applicant s “estimie of $4 86 per
kilogram [of uramium| for conversion, we beheve. includes the possibility that the option of convertng to ca'ium
fluonde will be exercised * (Tr. 1130-31 ) Besides being contracicted by the Apphicant « v~ ony (LeRoy Ty
1055). Mr Hickey 's assertion 10 the effect that the LES conversion cost estimate covers hoth the conversion of
DUF, w U0y ) the conversion of HF to CaF;, is not supponied by the record as o whole
Further, Mr. Hickey opined that the Applicant's conversion cost estimate of 54 86 nevertheless was adequate w0
cover the addittonal cost of converting byproduct HE 1o Cak . stating
[tihe prices that were guoted o ws from LES that came from COGEMA. we bSeaeve were over-inflisted
and included o lot of profit on the pan of COGEMA . And. in fact, a conversion facthity could be built in
the United States, and they could dispose of the hydrogen fluonde in the form of calcium for less than
$5 a kidogram

(Continued)
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Finally, we note that. in contrast to the detailed final decommissioning plan
that LES must submit near the end of the license term, the Applicant’s Decom
missioning Funding Plan 1s required only o provide a reasonable cost estimate
to ensure that the Applicant sets aside adequate funds to cover, inter alia, the
cost of tails disposal. The reasonableness of the Applicant’'s cost estimate 1s
necessarily dependent upon ail the circumstances and the Commission has in-
dicated that “the plan must contain essentia! elements sufficient to ensure that
a reasonable estimate of decommissioning costs can be made.” Public Service
Co. of New Hampshire (Seabrook Station, Units | and 2), CLI-88-10, 28 NRC
573, 587 (1988). Here, the largest component of the Applicant’s estimate for
tails disposal is that for the conversion of DUF, 1o U,O,. As we have found.
however, the Applicant’s estimate has not properly accounted for neutralizing
the byproduct HF as part of uts estimate. This additional cost is substantial and
itis not the type of expense, like an increase for inflation or the development of
a new technology (see 50 Fed. Reg. 5600, 5604 (1985)), that merely should be
added sometime in the future after one of the Applicant's periodic decommis-
stoning funding reviews that the Applicant is committed to performing at least
once every 5 years. (App. Exh. I(e), at 7-1.) Rather, the neutralization of the
byproduct HF produced as part of the conversion of DUF, to U0, is clearly an
essenual element of the conversion cost (and hence the tails disposal cost) that
reasonably can be estumated at this tine.

Further, because the depleted uranmium tails are created as the Applicant
performs enrichment services, the Applicant’s tails disposal funds must come
from a portion of the price charged by LES for the separate work units ("SWUs")
it performs. (Arnold Tr. 672-73; App. Exh. 4n, at 4; App. Exh. I(a), at 11.8-15;
Staff Exh. 1, at 15-21.) In order to provide reasonable assurance that there
are adequate funds set aside to cover tails disposal, the Applicant must factor
the realistic reasonable cost estimate of tails disposal into its market price for
SWUs from the imtiation of operations. (App. Exh. 4n at 4.) This is especially
important in light of the nature of the enrichment market and the Applicant’s
financial structure. As we found in LBP-96-25, 44 NRC at 355-56, 359-60), 361,

CTr 1131) Mr Hickey then used the conversion cost estmate in the EG&G Report of $8 40 that includes
byproduct HF neutrahzation 1o illustrate his assertion (Tr 1131, 113536, App Exh B at 47 ) According to My
Hickey. after § years of operaton of the hypothetical conversion facility 1n the EG&G Report. the sninal plant
costs would have been recovered and. thereafter, the cost per kilogram for conversion would amount to about
$480 (Tr 1136 But Mr Hickey atiempts 1o prove 1oo much  He not only failed to escalate hus estimate from
the 1992 dollars of the EG&G Report 1o the 1996 dollars of the LES esumate — & step that rases his estimate
considerubly — but his assumptions about the EG&G Report estimate (assumpuions that are not explicit in the
EG&G Report) ruse more questions than are answered regarding such things as return of capital. depreciation,
carrying costs, waxes, decontamunanon costs. and profit margins  Because the record provides no coroborating
support for the proposition that a future domestic conversion facility 15 1o be buiit and operated without a healthy
regard for profits, we ae unable (© accept Mr Hickey's assertions regarding the cost of conversion of depleted
uramium tails, including the neutrahizaton of byproduct HF In so concluding we are not unmandtul of Mr Hickey »
candid appraisal that the Staff s forecasung accuracy of disposal costs has been “very poor (T 1153)



the enrichment market . a fiercely competitive, international one in which the
supply of enrichment production capacity and the supply of enriched uranium
far exceeds demand and this situation will prevail for the foresceable future. In
such a competitive market, a significant shortfall in the funds set aside to pay for
tails disposal cannot simply be remedied by a price increase without harming the
Applicant’s compettive position and future market prospects. Moreover, unlike
a utibty reactor operator that can rely upon a public utility commission to set
a rate structure adequate to recover all decommissioning costs even after the
shutdown of a facility (see 53 Fed. Reg. 24,018, 24,031 (1988)), the Applicant’s
tails disposal funds can only be collected from its charges for enrichment services
on an ongoing basis.

In other words, LES must be totally self-rehiant in paying for tails disposal
As we detatled in LBP-96-25, 44 NRC at 378-80, LES 1s a newly formed entity
created to build and operate the CEC. It 1s structured as a limited partnership
and LES has no significant independent assets. [d. at 398-99.  Similarly,
none of the LES general or limited partners are corporations of worth. /d.
Further, under the LES Partnership Agreement, as well as general principles of
corporate and partnership law, the corporate parents and other affiliates of the
LES general and limited partners have no hability for the obligations of the
partnership. /d at 402 n.30. In these circumstainces, we cannot conclude that
the Applicant's tails disposal estimate need only be a rough approximation that
can be adjusted in the future upon periodic reviews by the Applicant. Rather,
for the LES tais disposal estimate to be a reasonable one, it must include the
substantial cost of neutralizing the HF from the conversion of DUF, 1o U0,
Our finding in this regard 1s without prejudice to the Applicant acting to amend
the LES Decommussioning Funding Plan consistent with this Decision and the
Commission’s regulations.

C. Intervenor’s Other Challenges

In addition 1o us direct challenge to the Applicant’'s tails disposal cost
estimate,”* the Intervenor also challenges the Staff’s FEIS alleging that a number
of technical deficiencies and other shortcomings undermine 1ts validity, thereby
discrediting the LES tails disposal estimate for deep burial of the CEC tails.
According to the Intervenor, these various deficiencies so eviscerate the Staff’s
analysis that the FEIS cannot support the conclusion that deep burial of the

™ At the hearing, the Intervenor did not pursue the specihc assertions set forth in CANT s original bases B 4 and
B S and the Intervenor did not include findings on these bases in filing s proposed findings Hence, the Intervenor
has warved these claims and, pursuant (o 10 CF R §2.754(h). is in default as (o these clmms. In any event. the
Apphcant and the Stalf presenied testimony and other evidence on these maners (LeRoy Dekker af 15-15. 43.47
fol. Tr 1016; App Exh L), at )] 810 w <16, Farmz-Hickey at 11:12 fol Tr. 1106) and the Applicant has met
its burden of proof on these clanns Hence, the claims 1o Intervenor s bases B 4 and B S cannot be sustained
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CEC depleted uranium tails will provide adequate protection to the public and
the environment. Consequently, the Intervenor asserts that the CEC tails must
be disposed of in a heensed geologic repository at a cost likely to be no less
than $10/kg U,O, and perhaps much more. (Makhijani at 4.7, 16-17, 20-21 fol.
Tr 1081.Y* We summanly address below the deficiencies in the FEIS alleged
by the Intervenor and find them without merit,

1. Use of Inappropriate pH, Retardation Factor, and Redox
Potential Values

Dr. Makhijani asserts that the values chosen by the Staff for groundwater re-
garding pH, retardation factor, and redox potential for use in its FEIS analysis of
the environmental impacts of deep disposal of depleted uranium tails at two rep-
resentative sites (see supra pp. 107-08) could result in a serious underestimation
of the doses to the public. (Makhijani at 8-13 fol. Tr. 1081.) Specifically, Dr.
Makhijani claims that the pH value -— an important factor gev_ening uranium
solubtlity and subsequent uranium transport — of 7.8 that was used by the Staff
came from near-surface water data from a location in New York. (See Saff Exh.
2, Appendix A, at A-12.) According to Dr. Makhijani, the pH of groundwater in
the basalt rock formations for repository locations has been found to be greater
than 9. (Makhijani at 9-10 fol. Tr. 1081.) Contrary to Dr. Makhijani's assertion,
however, we find that the Staff's use of a pH value of 7.8 based on New York
data was not unreasonable in light of the reference literature for groundwater
showing a pH range of 7.2 to 85 (Price Tr. 1115. LeRoy Tr. 1164-65.) Thus,
the Staff’s use of a pH value falling within the reference range was appropriate
and reasonable.

Dr. Makhijam also argues that a retardation factor of 1200 should not have
been used by the Staff in the FEIS (Staff Exh 2, Apnendix A, at A-13)
because 1t 15 considerably higher than the retardation factors for granite and
basalt rock formations recommended in a report of the National Academy of
Sciences. (Makhijani at 10 fol. Tr. 1081.) The retardation factor i1s determined
by dividing the ratio of water velocity by the radionuchide transportation velocity.
Radionuclides dissolved in groundwater are adsorbed and exchanged through
contact with the surrounding solid phase and thus travel at a lower velocity than

" he Applicant argues that s tails disposal cost esumate was developed before the environmental smpact
statement was prepared and was not based on any information in the FEIS It implies. therefore, that the Imervenor s
challenges 10 the techmical underpinmings of the FEIS are irelevant 1o the LES disposal cost estmate for deep
burial  (Tr. 1066, Apphicant s Proposed Fiadings of Fact and Conclusions of Law (May 26, 1995) st 402-03 )
But the Applicant’s position 1gnores the thrust of the Intervenor s argument that because of numerous deficiencies
wn the Swaff's analysis deep bunial of UyOy has not been shown to protect the environment theieby mandating
disposal in & geologic repository at & much higher cost The Applicant s witnesses also testified, however, that on
the basis of thewr review of the Stft s analysis of deep disposal in the FEIS they found the analysis satsfactory
(Dubiel-Donelson at 11-15 fol Tr 1026)
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the groundwater. (Staff Exh. 2. Appendix A, at A-13.) The Staff’s witness. Dr.
Price, as well as the Applicant's witness, Mr. Dubiel, bath testified that the value
used by the Staff, which was based on a Swedish study, was appropniate because
the data were from actual experimental observation for a comparable medium
and wore corroborated by a second study using such data. (Price Tr. 1115-17,
1235; Dubiei 1r 1164-65) Based on this testimony, we cannot find that the
Staff’s use of a retardation factor of 1200 drawn from actual experimental data,
in contrast to theoretical evaluations, was unreasonable.

Dr. Makhijani next claims that the redox potential value (“¢H”) of minus
100 millivolts used by the Staff in us FEIS analysis (Staff Exh. 2, Appendix
A, at A-12) is outside the range of values that the Staff otherwise lists in
the FEIS for uranium mines and he FEIS contains no other comparative
groundwater eH values. He asser s that the solubility of uranium is critical
to the determination of the amour of uranium in groundwater and that the Staff
has made arbitrary assumptions  at tend to minimize the amount of uranium in
solution. (Makhijani at 10-12 /.. Tr. 1081.)

Redox potential, measurs n volts or millivolts ("mV"™), i1s a measure of
the potential of groundw _r to oxidize or reduce (ie., to change chemicaily
matenals disposed of . groundwater). An increased redox potential increases
the potential for *+ anium to dissolve i water. (fd. at 11; Price Tr. 111s.)
Although the siaff's comparative table of eH values in the FEIS and the Staff’s
choice of an eH value of minus 100 mV certainly could have been more clearly
explained in the FEIS (Price Tr. 1148-49), we find Dr. Makhijani’s criticism
without merit. As Dr. Price testified, the Staff chose an eH value of minus
100 mV because it was representative of deep groundwater from experimental
observations showing redox potentials of minus 26 mV to minus 210 millivolts,
with some reference data going even lower. (Tr. 1118-19.) He stated that the
data set forth in the FEIS for uranium mines are not fully representative of deep
groundwater and the conditions that will be chosen and prevail for the deep
burial of depleted uranium tails will be a reducing environment. (Tr. 1145-49.)
The Applicant’s witness, Mr. Dubiel, also testfied that the reference literature
supported the Staff choice of eH value for the groundwater depths involved in
the FEIS evaluation. (Tr. 1165-66.) Based on this testimony, we find that the
eH value used by the Staff in its analysis 15 a reasonabic one.

2. Failure to Perform Uncertainty Analysis, Consider Range of
Geologic Settings, and Fully Anaiyze Appropriate Chemical
Form of Tails for Disposal

Dr. Makhijani next asserts that, contrary to sound scientific practice, the
Staff failed to perform an uncertainty analysis of deep burial as part of its
environmental impact analysis so that upper and lower bounds for estimated
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doses could be obtained. Because of this failure, he asserts that the resulung
Statf analysis fails to meet the minimal test of sound science. (Makhijan at
13-16 fol. Tr. 1081.)

In response o this eriticism, Dr, Price testufied that an uncertainty analysis
was impractical and nnnecessary here because an actual deep hunal site was
not being characterized. Rather, he stated that the objective of the Staff’s
analysis in the FEIS was not to support a licensing position on a disposal site
but merely to determine the plausibility of deep burial of depleted uranium as
a dispusal strategy. Indeed. Dr. Price noted that the analogous NRC branch
technical position for low-level waste facilities requires significant site-specific
data for the performance of an uncertainty analysis. (Tr. 1120-21.) In these
circumstances, we cannot find that an uncertainty analysis was necessary for the
Staff’s evaluation of the impacts from two representative hypothetical disposal
sites.

Further, the Intervenor's witness claimed that the FEIS analysis 1s deficient
for considering only two geologic settings, a granite formation and a basait
formation, nstead of considering a wide range of potential geologic settings.
Dr. Makhijani indicated that the Staff first should have performed a preliminary
screening of all potential geologic settings for their respective advantages and
disadvantages and only then selected particular rock types for study. (Makhijani
at 9 fol. Tr. 1081.) The Staff witnesses, Dr. Price and Mr. Faraz, both tesufied
that the use of two representative geologic settings was appropriate because the
objective of the FE1S analysis was to determine whether deep burial of depleted
uranium tails was plausible. (Tr. 1112-13.) All of the Applicant’s witnesses
concurred in this same view. (Tr. 1163.) Contrary to Dr. Makhijani's charge, we
find that the Staff's use of two representative geologic settings was reasonable
in light of the purpose of the FEIS evaluation.

Finally, Dr. Makhijam asserts that the Staff’s analysis is deficient for failing
to consider the appropniateness of converting UF, 10 UO, instead of U O, for
disposal. Although he concedes that both uranium oxide forms are insoluble in
water, Dr. Makhijani asserts that the complexes they form with other chemicals
in specific geologic environments could be different, depending on the particular
conditions. Therefore, he claims the Staff should have considered UO, in
addituon 10 U0, and presented a comparative analysis showing the legiimacy
of its choice of U,0,. (Makhijani at 7-8 fol. Tr. 1081.)

Dr. Makhtjani's assertion is without merit, The record evidence overw! o
ingly demonstrates that U O, is the preferred form of uranium oxide for disposal.
(App. Exh. 4/, at 18-19 & Appendix D, at D-1; App. Exh. 7, at 14-15; App. Exh.
B, at 11-13; LeRoy-Dekker at 30 fol. Tr. 1016.) Further, as Dr. Price testified,
it 1s also necessary to consider how to manage and handle the uranium oxide
as it is produced, stored, and transported for burial, and U0, is more stable
upon exposure 16 the atmosphere than UO,. (Tr. 1111.) Indeed, as Apphcant’s
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Exhibit 7 states “UO, will ignite spontaiieously in heated air and burn bril-
liantly.” (App. Exh. 7, at 36.)

Finally, in addition to the foregoing findings, we have carcliully considered
all of the other arguments, claims. and proposed findings of the parties relative
to contentions B and J.3 and find that they are esther without mierit, inmaterial,
0i unnecessary to this Decision.

D.  Conceras of the State of Louisiana

Pursuant (0 10 CFR. §2.715(¢) of the Commuission’s Rules of Practice, the
State of Louisiana has participated in this proceeding as an interested State In
its proposed findings, the State has requested that we condition any LES license
for the CEC to ensure that Louisiana does not have to take responsibility for
any radioactive waste from the CEC. Additionally, the State requests a number
of corollary conditions designed to ensure that no financial obligations fall on
Louisiana from any of the CEC radioactive waste. '

The State’s concern that any LES license authorization be conditioned so that
the State cannot be held responsible for any radioactive waste from the CEC has
now been resolved by the recent enactment of the USEC Privatization Act. The
Act specitically provides that “[njotwithstanding any other provision of law, no
State or interstate compact shall be liable for the treatment, storage, or disposal
of any low-level waste . . . attributable to the operation, decontamination, or
decommissioning of any uranium enrichment facility.” 42 US.C. § 2297h-11(c).
With the enactnent of this federal statute, no further consideration of the State’s
request for hcense conditions s necessary.

HI. CONCLUSION

For the reasons detailed in Pat [LB.3, we conclude that the Applicant’s cost
estimate of $12 million annually for the conversion of DUF, 1o U0, is not a
reasonable one given its failure to include the substantial costs of neutralizing
the conversion process byproduct hydrofluoric acid. Thus, to this exteni. the
Intervenor’s contention B.1 s sustained. For the same reason and to the same
exient, the Intervenor's contention J.3 is sustained and, pursuant to 10 CFR.
§51.102, the FEIS is hereby supplemented by the discussion of the economic
costs of tails disposal in this Decision and the underlying adjudicatory record.
See Philadelphia Electric Co. (Limenick Generating Station, Units | and 2),
ALAB-819, 22 NRC 681, 706 (1985).

1 Louisiana's Proposed Findings of Fact and Conclusions of Law i the vorm of an Ini' o Decision Relative to
DUF, Waste Generated at the Proposed LES Factlity (June 23, 1995) at 3.4
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| Pursuant to 10 CFR. §2.760 of the Commission’s Rules of Practice, this

) Partial Iniual Decision will constitute the final Decision of the Commission on
these contentions forty (40) days from the date of its issuance unless a petition
for review is filed in accordance with 10 CFR. § 2786 or the Commission
directs otherwise. Within fifteen (15) days after servize of this Partis! Inntial
Decision, any party may file a petition for review with the Commission on the
grounds specified in 10 CFR §2.786(b)4). The filing of a petition for review
is mandatory in order for a party o have exhausted its administrative remedies

’ before seeking judicial review at the appropriate time. Within ten (10) days
after service of a petition for review, any party (o the proceeding may file an

’ answer supporting or opposing Commission review. The petition for review and

| any answers shall conform to the requirements of 10 CFR. § 2.786(b)(2)-(3).

‘ It s so ORDERED.

j THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas §. Moore, Chairman
ADMINISTRATIVE JUDGE

Richard F. Cole
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTEATIVE JUDGE

March 7, 1997
Rockville, Maryland
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Cite as 45 NRC 125 (1997) LBP-97-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, Ill, Chairman

Peter B. Bloch
Thomas D. Murphy
in the Matter of Docket No. 50-461-OLA
(ASLBP No. 97-725-01-0OLA)
ILLINOIS POWER COMPANY and
SOYLAND POWER COOPERATIVE
(Clinton Power Station, Unit 1) March 11, 1997

In this proceeding regarding the proposed transfer of the ownership share of
Chinton Power Station minortty owner Sovland Power Cooperative to majority
owner [llinois Power Company, the Licensing Board grants the unopposed
request of Petitioner Southwestern Electnic Cooperative, Inc.. to dismiss its
protective intervention petition and terminate the proceeding.

RULES OF PRACTICE: INTERVENTION PETITION

Simply because a filing 15 labeled a petition to intervene does not prevent
the presiding officer from treating it as a request to intiate a hearing if this, in
fact, is what the petitioner is seeking. See Yankee Atomi  Electric Co. (Yankee
Nuclear Power Station), CLI-96-1, 43 NRC 1, 5 (1996).
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MEMORANDUM AND ORDER
(Terminating Proceeding)

Responding to a January 23, 1997 notice of opportunity for hearing, see
62 Fed. Reg. 4437 (1997), in a February 28, 1997 filing entitled “Petition
for Leave to Intervene.” Petitioner Southwestern Electric Cooperative, Inc.
(Southwestern), sought leave to participete in any adjudicatory proceeding
convened in connection with an October 17, 1996 application (as supplemented
and modified by letter dated December 31, 1996) for agency approval of an
operating license amendment for the Clinton Power Station, Unit No. | (CPS)
The proposed license revision would permit the transfer of Soyland Power
Cooperative’s (Soyland) minority ownership in CPS to lllinois Power Company
(lllinois Power), the facility's majonity owner and operator. On March 7, 1997,
this Licensing Board was established to rule on Southwestern's petition. See 62
Fed. Reg. 11,933 (1997).

Subsequently, on March 11, 1997, Petitioner Southwestern filed a letter
addressed to the Licensing Board requesting that this proceeding be terminated.
In support of its motion, Southwestern asserts that its onginal petition was
intended only to preserve its interests in the event that [linows Power, Soyland,
or some other party sought and was granted a hearing.' No other party apparently
having filed a nmely hearing request, Southwestern now wishes to have this
proceeding terminated.’

Under the circumstances, we grant Southwestern's request

For the foregoing reasons, it s, this 11th day of March 1997, ORDERED
that:

1. The March 11, 1997 motion of Southwestern to terminate this proceeding
15 granted, and

' Although Southwestern's February 28 filing was labeled as o “petition 1o intervene, " this would not prevent us
from treating it 45 i request 1o imoate & heaning if this, in fact, wias what Southwestern was secking See Yankee
Aomic Electrie Ca (Yankee Nuclear Power Station), CLE96-1 43 NRC 1, S (1906)

2 By telephone thic date. we were advised by counsel for Southwestern that neither Tllinois Power nor Soyland
objects to the ernunation of this procesding  Also, upon inquiry, counsel for the NRC Staff advised the Board
that the Swff hus no objection W termination of this proceeding
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2. Southwestern's February 28, 1997 petition for leave to intervene 1s
dismissed and this proceeding s terminated.

THE ATOMIC SAFETY AND
LICENSING EOALD’

G. Paul Bollwerk, 111, Chairman
ADMINISTRATIVE JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE

Rockville Maryland
March 11, 1997

¥ Administrative Judge Bloch was not avadlable 1o sign this Memorandum and Order  He was. however, advised
of 1y contents and approved its suance
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Cite as 45 NRC 128 (1997) LBP-97-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:

G. Paul Bollwerk, i, Presiding Officer
Jerry R. Kline, Special Assistant

In the Matter of Docket No. 30-02764-MLA
(ASLBP No. 97-722-01-MLA)

UNIVERSITY OF CINCINNATI

(Denial of License Amendment) March 27, 1897

MEMORANDUM AND ORDER
(Dismissing Proceeding)

In this proceeding, Licensee University of Cincinnati (University) has chal-
lenged the December 12, 1996 action of the NRC Staff denying the University's
January 5, 1996 application for an amendment to its 10 C.F.R. Part 30 byproduct
materials license. The requested amendment would allow specified visitors of
radiation therapy patients to receive a dose of up to 500 millirern (mrem) total
effective dose equivalent (TEDE) per year instead of the current public dose
limit of 100 mrem per year provided for in 10 CER. §20.1301(a)1).

Now pending before me 15 the March 13, 1997 motion of the University
requesting that | dismiss this proceeding. In its motion, the University declares
that on February 14, 1997, the NRC Staff issued Amendment No. 80 to the
University's license (NRC License No. 34-06903-05), a copy of which was
provided on March 20, 1997 See Presiding Officer Memorandum (Mar.
26, 1997), attachs, 1-2. Under License Condition 27 provided for by that
amendment, an individual visiting a patient 1s permitied to receive 500 mrem
during the patient’s confinement penod provided:



e i e e e S —— —a—

(1) the visitor has been determuned by a physician 10 be necessary for the emotional and/or
physical support of the patient,

(2) the visitor is 18 vears of age or older and, if fermale, is not pregnant;

(3} the visitor (@) 15 nstrucied o maintan exposures as low us 15 reasonably achievable
(ALARA), emphasizing the basic radiation safety precautions of time, distance, and shielding,
ané (b) 1s advised (1) that the exposures received may exceed the generul public's regulatory
hmit, and (1) of the risks of radianion exposure. and

(4) @ visitor's exposures received under the license condition are estunated by appropriate
means to ensure the 500 mrem dose limit is not exceeded. with records documenting
compliance mamntained for three years

The University's motion also states that the Staff has no objection o the
University's dismissal request.

The controversy in this proceeding has been mooted b the issuance of the
February 14, 1997 license amendment. Accordingly, the University's dismissal
request is granted and this proceeding is terminated.

For the foregomg reasons, it is, this 27th day of March 1997, ORDERED
that:
1. The March 13, 1997 motion of the University to dismiss this proceeding
18 granted.
2. This proceeding is dismissed.

G. Paul Bollwerk, 1, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 27, 1997
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Cite as 45 NRC 130 (1997) LBP-97-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:

Peter B. Bloch, Presiding Officer
Peter Lam, Special Assistant

in the Matter of Docket No. 55-20726-SP
(ASLBP No. 96-721-01-SP)
(Re: Operator License)

RALPH L. TETRICK
(Denial of Application for Reactor
Operator License) March 27, 1997

The Presiding Officer demed the Staff’'s motion for reconsideraton. He
ruled that the Staff should reasonably have forseen the importance of whether
or not to round up applicant’s examination score. Consequently, Staff should
have raised this guestion earher and it was untimely t0 do so in a Motion for
Reconsideration. Since the Presiding Officer also concluded that there was ro
important safety issue involved, he used his discretion to deny the untimely
motion,

CORRECTED COPY OF MEMORANDUM AND ORDER
(Denial of Reconsideration, Stay)

On March 10, 1997, the Staff of the Nuclear Regulatory Commission filed a
motion, “NRC Staff's Request for Issuance of an Order Staying the Effectiveness
of the Presiding Officer’s Initial Decision (LBP-97-2)" (Mouon for a Stay). The
Staff asked that the Presiding Officer 1ssue an order staying the effectiveness
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of his Initial Decision in this proceeding,' pending the Presiding Officer's
review and consideration of the Staff’s Motion for Reconsideration (Motion
for Reconsideration), filed simultancously. Ralph L. Tetrick filed his response
to the Staff motions on March 17, 1997.

Because the Motic » for Reconsideration has been filed, we re.ain jurisdiction
over this case. See 10 CFR. §2.771; Consumers Power Co. (Midland Plant,
Units 1 and 2). ALAB-235, 8§ AEC 645 (1974).

I have decided that the Motion for Reconsideration shall be denied because
it improperly raises an argument based on evidence that should have been
incorporated in the record earhier in tis case. The Mouon for a Stay also shall be
denied. The Motion for a Stay stated, in part, that it was pending “the Presiding
Officer's review and consideration of the Staft's Motion for Reconsideration”
Upon denial of the Motion for Reconsideration, I no longer have junisdiction of
this case, so it would be inappropriate to grant a stay “pending consideration by
the Commussion,” as the Staff also requesis.

With respect to the Motion for Reconsideration, I note that:

A monon for reconsideration showld not include new arguments or evidence unless a party
demaonstrates that its new matenial relates 10 a Board voncern that could not reasonalily
huve been anticipated

Texas Unilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and
2), LBP-84-10, 19 NRC 509, 517-18 (1984). (Emphasis added to the quoted
paragraph by the Staff. See “NRC Staff’s Response to Memorandum and Order
of March 21, 1997, March 25, 1997 [Staff Response] at 2.) In this case.
Staff opposed Mr. Tetrick's challenges to three questions on its Senior Reactor
Operator’'s examination. It now argues that 1t could not anticipate that one of
these three questions might be struck, forcing the Presiding Officer o decide
whether or not a score of 79.59% should be considered passing or failing’
NRC Response at 3-4. We reject Staff's argument that it “did not yet have any
reason to anticipate that the Presiding Officer would strike Question 96. . .
(NRC Response at 4.) The key question being litigated was the validity of
each of the challenged questions and whether or not Mr. Tetrick would pass the
examination. 1 conclude that the Staff should have anticipated this contingency
and presented arguments about how it should be resolved. In the interest of
finality in decision making, 1 do not consider it appropriate to permit the Statf
to raise this argument at this stage of the proceeding.

' Ralph L Ternck (Denial of Application for Reactos Operator License), LBP.97.2, 45 NRC 51 (1997) (Initial
Decision)

21t was necessary to the decision i this case for the Presiding Officer 10 deternune whether or not to round off
the examination score The Staff suggestion that this decivion was “sua sponte” 18 fnivolous
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In making this ruling, | recogmize that Mr. Tetrick will be granted a license
while other candidates, with scores between 79.5% and 80.0%, were demed
a license. NUREG-1021, “Operator Licensing Examiner Standards,” sets
forth that “80% of the questions must be correctly answered.” Motion for
Reconsideration at 5. Only recently, the Staff has amended its NUREG to require
a passing score of “80.00" percent, changing the number of significant digits in
the NUREG nself from a whole percentage to 1/100th of a percentage point.
Moaton for Reconsideration, attached Supplemental Aftidavit of Brian Hughes at
5, 910, At the time that Mr, Tetrick took his examination, the revised NUREG
was not in effect and there was no published guidance, other than the NUREG
itself, concerning the number of significant digits in an examination score or
how a score should be rounded. | find, as the Staff suggests, that the Staff
had an established practice — first presented to the Presiding Officer only after
issuance of the Initial Decision. The Staff practice, which may be inconsistent
with the use of a whole percentage point standard (“80%") in the NUREG," has
required applicants to achieve a grade of 80% or greater — without rounding off
— in order to pass thewr written examination. Staff Motion for Reconsideration
at 5; Supplemental Affidavit of Brian Hughes at 8-10.

If this matter seriously atfected public safety, I would consicer this evidentiary
pont even though it s untimely. See Midland, supra. However, | have no reason
o believe that a 0.41% difference in the score of a candidate on one portion
of his examination is a valid reason for concern that his performance will be
inadequate,

This decision also will have little effect on the Staff’s use of a uniform passing
grade. It is necessary to establish and consistently apply a passing grade for
examinations, and the Staff has clanfied the precise passing grade by amending
the NUREG. Candidates whose scores fall even a fraction of a point below
the passing grade should fail, even though they are not measurably infenor to
candidates who pass by a fraction of a point. In this case, | have not decided the
merits of the Staff argument about the interpretation of “80%" in @ NUREG that
is no longer current. My decision s based on the untimeliness of the argument
and does not affect future cases. There 15 no reason 10 suspect a substantial
negative effect on public safety because Mr. Tetrick had a written examination
score of 79.59%, rounded off to 80% through a permissible interpretation of the
language of the applicable version of NUREG-1021. | am confident that Mr.
Tetrick, who has capably and respectfully conducted himself in this proceeding,
will continue to improve his skills and that he will not permit his marginal score

*Ihere is & strong presumption that the plain language of a statute or, by analogy, of regu'story guidance expresses
the imtent of us drafters Ardestans v INS. 1128 Cu S15 116 L Ed 2d 496 (1991) It is appropriate to look to
an extrinsic aid, such as Staff pracuce. oniy if the language of the regulatory guidance s unclear or of is apparent
clanty leads 1o absurd results  Blue Cross and Blue Shield of Alabama v Werz, 913 F 24 1544, 1548 veh g

denied. 921 F.24 283 (1990)
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on the written examination to interfere with his being an outstanding Senior
Reactor Operator.

ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, 1t 15, this 27th day of March 1997, ORDERED that:

1. The “NRC Staff's Motion for Reconsideration,” March 10, 1997, is
denied.

2. The “NRC Staft's Request for Issuance of an Order Staying the Ef-
fectiveness of the Presiding Officer’s Initial Decision (LBP-97-2)," March 10,
1997, is denied.

3. The Staff of the Nuclear Regulatory Commission may issue to Mr,
Ralph L. Tetrick a Semior Reactor Operator License for Turkey Poimt Nuclear
Generating Plant, Units 3 and 4.

4. Because of the issuance of housekeeping stays in this case, March 27,
1997, shall be considered the date of issuance of the Initial Decision (LBP-97-
2) for the purpose of calculating parties’ nghts and obligations concerning an
appeal.

5. Pursuant to 10 CF.R. §2.1251, this Initial Decision constitutes the final
action of the Commission thirty (30) days after March 27, 1997, unless any
party petitions for Commission review in accordance with section 2.786 or the
Commission takes review of the Decision sua sponte. If there ts no petition for
review, the date on which this decision will become final 1s Monday, Apnl 28,
1997,

6. Pursuani to 10 CF.R. §2.786, a petition for review must be filed
within fificen (15) days after service of this Memorandum and Order, which
1s considered served on the date 1t is mailed, pursuant to 10 CFR. §2.712(e).
However, since service of this Decision is by mail. five days shall be added 1o
the prescribed period of response, pursuant to 10 C.F.R. § 2.710, which governs
the computation of time. Consequently, the date the petition for review must be
served is Wednesday, April 16, 1997 Service of the petition for review must,
pursuant to this Order, be made by express mail.

7. A petinon for review and a response (o a petition for review must meet
the requuements of 10 CFR. § 2.786.

8. If a petition for review is filed, the answer must be filed within 10 days.
Since the petition for review shall be filed by express mail, two days shall be
added to the period of response pursuant to 10 CF.R. §2.710, which governs
the computation of time. Consequently, the date the answer must be served is
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Monday, Apnil 28, 1997. Service of the answer must, pursuant to this Order, be
made by express mail.

Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland
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Cite as 45 NRC 135 (1997) DD-87-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Samuel J. Collins, Director

in the Matter of
CONSUMERS POWER COMPANY Docket Nos. 50-255
(Palisades Nuclear Plant) 72-7
ENTERGY OPERATIONS, INC. Docket Nos. 50-313
(Arkanses Nuclear One, Units 1 50-368
and 2) 7213
WISCONSIN ELECTRIC POWER Docket Nos. 50-266
COMPANY 50-301
(Point Beach Nuclear Plant, 72-5
Units 1 and 2) March 4, 1997

The Director of the Office of Nuclear Reactor Regulation denies the request
by Petitioner Fawn Shillinglaw, filed pursuant to 10 C.F.R. § 2.206, that the NRC
take action to prohibit loading of VSC-24 casks at any nuclear site until the
multiassembly sealed basket #4 at the Palisades nuclear plant has been unlcaded
and the experience evaluated for potential safeiy improvements. The Director
concludes that the NRC will not permit unloading of any casks until it obtains
reasonable assurance, through a variety of means, of each licensee’s ability to
do so safely, and therefore need not suspend any licensee's use of the general
license for dry cask storagz until the multiassembly sealed basket at Palisades
has been unloaded.
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MRECTOR'S DECISION UNDER 10 C.F.R. § 2.206

1. INTRODUCTION

On November 17, 1995, Ms. Fawn Shillinglaw (Petitioner) filed a petition
pursuant to section 2.206 of Title 10 of the Code of Federal Regulations (10
C.FR. §2.206) requesting that the U.S. Nuclear Regulatory Commission (NRC)
take action to prohibit loading of VSC-24 casks at any nuclear site until the
multiassembly sealed basket (MSB) #4 at the Palisades plant has been unloaded
and the experience evalvated for potential saiety improvements. In addition to
Consumers Power Company, the Licensee for Palisades, other licensees that use
the VSC-24 cask system are Wisconsin Electric Power Company at its Point
Beach Nuclear Plant, Units | and 2, and Entergy Operations, Inc., at Arkansas
Nuclear One, Units | and 2.

The pettion has been referred to me pursuant to section 2 206. The NRC
letter to the Petitioner dated January 18, 1996, acknowledged receipt of the
petition. Notice of receipt was published in the Federal Regisier on Yanuary 25,
1996 (61 Fed. Reg. 2269).

On the basis of the NRC Staff’s evaluation of the issues and for the reasons
given below, the Petitioner’s request is denied.

II. BACKGROUND

NRC regulations contain a general license that authorizes nuclear power plants
licensed by the NRC to store spent nuclear fuel at the reactor site in storage casks
approved by the NRC. (See 10 CF.R. Part 72, Subpart K.) In regard to dry cask
storage of spent nuclear fuel at Palisades, Point Beach, “nd Arkansas Nuclear
One, the Licensees opted to use the VSC-24 Cask Storage System designed by
Sierra Nuclear Corporation. The VSC-24 Cask Storage System was added to the
list of NRC-certified casks in May 1993 (58 Fed. Reg. 17,948}, The associated
certificate of compliance, Certificate No. 1007, specifies the conditions for use
of VSC-24 casks under the general license provisions of Part 72. Section 1.1.2,
“Operating Procedures,” in the certificate of compliance for the V5C-24 casks
requires that licensees peepare an operating procedure related to cask unloading.
Specifically, the condition states:

Written operating procedures shall be prepared for cask handhing, loading, movement,
surveillance. and maintenance The operating procedurc, suggesied genenically in the SAR
[safety analysis report) are considered appropnate, as discussed in Section 11.0 of the SER
[safety evaluation repont]. and should provide the basis for the user's written operating
procedures. The lollowing additnonal written procedures shall also be devidoped as part of
the user operating procedures
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I A procedure shall be developed for cask unloading, assuming damaged fuel 7 fuel
needs to be removed from the multi-assembly sealed basket (MSB), either at the end
of service life or for inspection after un accident, precautions must be taken against
the potential for the presence of oxidized fuel and to prevent radiological exposure
to personnel during this operation. This activity can be achieved by the use of the
§ ot valves, which permit a determination of the aumosphere «1 hin the MSB
before the removal of the structural and shield lids  If the atmosphere within the
MSB is helium, then operations should proceed normally. with fuel removal, eithey
via the transfer cask or in the pro'. However, if air is present within the MSB,
then appropriate filters should be in place 10 perm.. he flushirg of any potential
mrhorne radioactive particulate from the MSB, via the Swagelok valves  This action
will protect both personnzl and the operations area from potential contamunation.
For the accident case, personnel protection n the form of respirators or supplied
air should be considered i accordance with the licensee’s Radiation Protection
Program.

In July 1994, the Licensee for Palisades discovered radiographic indications
of possible defects in a weld in MSB #4. MSB #4 had been loaded with
spent fuel earlier that month and placed inside a ventilated concrete cask on the
ndependent spent fuel storage installation (ISFSI) storage pad. The Licensee
evaluated the flaw indications and determined that the MSB continued to meet its
design basis and was capable of safely storing spent fuel for the duration of the
certificate (20 years). Nevertheless, the Licensee stated that MSB #4 would be
unloaded to support additional inspections and evaluations related to its future
use.' In preparation for the unloading of MSB #4, the Licensee reviewed the
unloading procedure 1ssued in May 1993 (Revision 0) and identified several
technical deficiencies. A revision of the unloading procedure (Revision 1) was
subsequently developed to resolve the identfied technical deficiencies, The
revised unloading procedure is the subject of an ongoing NRC inspection

Through inspections at Palisades and other facilities, the NRC Staff identi-
fied a number of concerns regarding licensees’ procedures for unloading spent
fuel from dry storage casks. The NRC Staff identified examples of procedural

[,

! The unioading of MSB #4 was oniginally planned for sever=' months after the discovery of the tadiographic
mdications of possible weld defects in July 1994 However, ;e unloading hes heen delayed several times and in
ns letter of January 17, 1997 the Licensee informed tae NRC Staff that the unloading has been postponed unul
the fuel 1n MSB #4 can be reloaded wnto 3 cerufied storage and transportation cask. The Licensee also indicated
it utends 1o pursue development and hicensing of such » cask. has solicited and recerved bids from vendocs, and
g!uuwuwdnmmhcfmhuddﬂnﬁnmumuf 1997
In regaed to the onginal (Revision () unloading procedure o Palisades. the NRC Swafi concluded that, had the
Licensee anempted 1 unload a cask using the onginal unloading procedure. the Licensee would have needed
10 suspend activities at one or more tmes during the unloading process in order to implement revisions 1o the
The NRC Swff found that fhas was 8 violstion of requirements that all sctivites affecting quahity
be prescribed by procedures appropriate for the circumstances and that procedures wre reviewed for awequacy
However, given the limited safety significance of (he procedural deficiencies and the fact that the Licensee identified
andl corrected the deficiencies. the NRC dispositioned the violabon as a Non-Cited Violation in accordance with
the NRC Enforcement Policy. (See NRC laspection Report 50-25506014 and Director '+ Decision DD-97-1, 47
NRC 33 (1987 )
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inadequac es and quality assurance shortcomings experienced during preopers-
tional tests and actual cask loading operations at several facilives, In addition,
the Staff observed that some unloading procedures implemented by licensees ne-
glected to consider contingencies and assumptions on possible fuel degradation,
gas sampling technicnes, cask design issues, radiation protecti n requirements,
and the thermal-hydraulic behavior of a cask during the process of cooling and
filling it with water from the spent fuel pool. To address these concerns, the
following item titled "Cask Loading and Unloading,” was included in the NRC
dry cask storage action plan implemented i July 1995°

Issue:  Cask Loading and Unloading

As licensees have implemented their ISFSI plans. several issues have been ident’.ed
related to the loading and unloading of c¢asks.  Loading issues have centered on
procedural inadequacies and quality assurance shortcomings. The unloading procedures
developed by hicensees tend to be simphstic. This has resulted in neglecting to consider
contingencies and assumptions on fuled fuel, arr npling technigues. disassembly
requirements, design problems, and radiation protection 1 quirements  The 1mportance
of these procedures should be emphasized 1o heensees, ard technical 1ssues related 1o
unloading problems resolved. This issue should also be addressed for shipping casks

The NRC action plan developed for dry cask storage was formulated to
manage the resolution of a variety of technical and process 1ssues associated
with the expanding use of that technology for the storage of spent nuclear fuel.
The ntem related to the loading and unloading of dry storage casks was added to
the action plan, in part, to ensure that the importance of the urloading procedures
was emphasized to licensees and technical issues related to unloading problems
were resolved.

To implement the plan, the NRC Staff formed a working group to identify
issues associated with loading and unloading processes for dry storage casks
and to propose means of informing the industry and the NRC Staff of those
issues. The working group considered industry experiences, concerns identified
during reviews and ispections, and other issues related to loading and unloading
procedures, The working group completed its reviews in April 1996. The
concerns related to unloading procedures reviewed by the working group were
found to involve either (1) 1solated occurrences that had been adequately resolved
by site-specific corrective actions or (2) generic issues that were addressed
by incorporating remedial measures into ongoing Staff acivities, such as the
preparation of revised inspection procedures or other guidance documents.

¥ Action plans are used by the NRC Stafl 1o manage the resolution of significan generic issues Such plans
are prepared when the anticipated resouwrces that will be required to resolve genenc o potentially genenc issues
exceed certaun theesholds or when the NRC Staff deterrunes that an action plan would improve its efficiency and
effecti veness
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In May 1996, an event occurred at the Point Beach plamt involving the
ignition of hydrogen gas durning the loading of a VSC-24 cask* Completion
of the NRC inspection of the revised unloading procedure for P asades was
postponed following the event at Point Beach in order to aliow heensees and
the NRC Staff to identify the cause of the hydrogen ignitor. and implement
appropriate corrective actions. Following the event, the NRC issued confirmatory
acuon letters (CALs) to those licensees using or planning to use VSC-24
casks for the storage of spent nuclear fuel (1.e. Licensees for Point Beach,
Palisades, and Arkansas Nuclear One). The CALs documented the Licensees’
commitments not to load or unioad a VSC-24 cask without resolution of material
compatibility issues identified in NRC Bulletin 96-04, “Chemical, Galvanic,
or Other Reactions in Spent Fuel Storage and Transportation Casks,” and
subsequent confirmauon of corrective actions by the NRC.

On December 3, 1996, the NRC Staff informed the Licensee for Arkansas
Nuclear One that it had compieted its reviews and inspections associated
with that facility and found that the Licensee had satisfactorily completed the
commitments documented in the CAL. Shortly thereafter, the Licensee initiated
cask-loading activities.  The review of responses to the bulletin related to
Paiisades and Point Beach 1s ongoing and cask operations at those facilities
continue to be limited by the Licensees” commitments described in CALs.

1. DISCUSSION

In support of the Petitioner’s request that VSC-24 casks not be loaded unul
MSB #4 at Palisades has been unloaded and the unloading process has been
evaluated, the Petitioner ¢ites the action plan prepared by the NRC Staff that
included the Staff’s observation that some unloading procedures developed by
licensees tended to be simphstic. The Petitioner asserts that because problems
are discovered through experience, the proper way to unload casks will not
be known until a cask is actually unloaded. The Petitioner also claims that
the unloading procedures should not be left to the Licensees to develop and
implement but should be the subject of detailed NRC evaluations.

The NRC Staff's concerns about the quality of Licensees’ unloading pro-
cedures led it 10 include the issue in the dry cask storage action plan. The
action plan provided a framework for the identification and resolution of various
technical and administrative issues related (o the use of dry storage casks. The
previously mentioned actions taken by the NRC Staff and Licensees adequately

“On May 2K, 1996, » hydrogen gas ignition occurred duning the welding of the shield lid on a VSC-24 cask ai
the Porm Beach Nuclear Plant The hydrogen was formed by a chermcal reaction between & zing-based coating
(Carbo Zunc 11) and the borated water in the spent fuel pool
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resolved the identified 1ssues pertaining to cask unloading procedures. In the
specific case of the unloading procedure at Palisades, the Licensee’s revised
procedure addressed many of the generic Staff acuivities on cask unloading and
1s currently the subject of a thorough NRC inspection that will be completed in
the near futuce.

To fulfill some of the goals included in the action plan, the NRC Staff has
emphasized the importance o unloading procedures and shared observations
with licensees using or considering dry cask storage during opportunities such
as the Spent Fuel Storage and Transportation Workshop held in May 1996
and meetings with individual hicensees. On the basis that these discussions
with the industry and other Staff actions had conveved important operating
experiences 1o NRC licensees, the Staff deferred issuance of an NRC information
notice on the subject of loading and unloading of dry storage casks. The Staff
revised tnspection procedures to specifically instruct NRC inspectors to review
unloading procedures developed by licensees and to identify those issues that
warrant particular attention. Guidance included in NRC Inspection Proce. o2
60855, “Operation of an ISFSL" issued February 1, 1996, states:

For unloading activities, attention should be paid to how the licensee has prepared to deal
with the poteriial hazards associated with that task. Some potential ssues may include
the radiation exposure associated with drawing and analyzing o sample of the canister's
potentially radicactive atmosphere. steam flashing and pressure control as water 15 added
to the hot camister. and filtening of scrubbing the hot steam/gas mixiure vented from the
canister. as 1 1s filled with water

Similar guidance was included in NUREG-1536, “Standard Review Plan for
Dry Cask Storage Svstems, Draft Report for Comment,” issued in February
1996 and will be included in the final version of the standard review plan that
is currently being prepared. The revised guidance documents ensure that recent
and future reviews will address the adequacy of unloading procedures developed
by heensees.

The NRC Staff also reviewed the inspection history for existing ISFSIs to
determine if unloading procedures were reviewed with due consideration given
to the potential complications that may arise during the unloading process.
The NRC Stafi performed audits or inspections of those hicensee programs for
which the inspection record did not Jocument whether the unloading procedu, es
adequately addressed the major issues included in the action plan. In regard to
the users of the VSC-24 cask system, nspections of unloading procedures at
Arkansas Nuclear One (NRC Inspection Report 50-313/96-16, 50-368/96-16,
72-13/96-01 and Notice of Violation, dated July 31, 1996) and Point Beach
(NRC Inspection Repornt 50-266/95011, 50-301/95011, dated November 15,
1995) considered the concerns included in the NRC action plan.
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As previously mentioned, the revised unloading procedure at Palisades is the
subject of an ongoing inspection, completion of which was delayed as a result of
the hydrogen ignition event a Point Beach. The NRC inspection of the revised
unloading procedure at Palisades is being coordinated with the Staff’s review of
the Licensee'« resnonse to NRC Bulletin 96-04 and 1s expected 1o b completed
in the near future, notwithstanding the Licensee's decision (o postpone unloading
MSB #4 pending the availability of a certified storage and transportation cask.*
Further, the NRC has committed to state officials and members of the public
that the exit meeting for the inspection of the revised unloading procedure at
Palisades will be open to the public, the meeting will be noticed sufficiently in
advance to allow interested parties to attend, and the NRC Staff will allocate
time to Jdiscuss issues with the public following the meeting with the Licensee.

The NRC Staff agrees with the Peutioner that learning from experience 1s an
essential part of improving the safety of nuclear power plant activities, including
those associated with dry cask storage of spent nuclear fuel. This principle
is reflected in the regulatory requirements pertaining to preoperational testing
of dry cask storage activities, as well as vanous provisions of NRC-approved
quality assurance programs. The issuance of Bulletin 96-04 and the CALs for
licensees using VSC-24 casks is another example of the NRC Staff’s efforts o
ensure that applicable operating experience 1s incorporated into procedures at
facilities licensed by the NRC. In this case, the licensees using the VSC-24 cask
revised procedures to address the technical concerns identified after the event at
Point Beach and agreed to defer cask operations pending the NRC's review of
responses 1o the bulletin and confirmation of corrective actions.

As previously mentioned, the Licensee for Arkansas Nuclear One loaded
VSC-24 casks following the NRC Staff’s determination that the Licensee had
satisfactorily completed the commitments documented in the CAL. On the basis
of reviews and inspections performed to verify corrective actions associated with
the bulietin, in combination with reviews performed for cask certification and
previous inspections of preoperational testing and other aspects of the Licensce's
dry cask storage program, the NRC Staff determined that the Licensee for
Arkansas Nuclear One could perform either cask loading or unloading operations
without undue risk to the health and safety of the public or its own personnel.
The NRC Staff, through reviews and inspections to venify corrective actions
assoctated with NRC Bulletin 96-04, must have confidence in the procedures
implemented by the Licensee for Point Beach before the NRC permits that
Licensee to resume loading or unloading of VSC-24 casks. The Staff must also
obtam the necessary confidence that the Licensee for Palisades has implemented

*The Licensee for Palisades responded 10 NRC Bulletin 96:04 by letters dated August 19 and November 12, 1996
The NRC Staff is awaiting the | ‘s resp 10 & request for information that was <sued on February 12,
1997
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the correcuve actions related to NRC Bulletin 96-04 as well as the issues
included in the NRC action plan before permitting the Licensee to resume
loading or unloading VSC-24 casks,

Thus. only after resolution of the issues identified in NRC Bulletin 96-04
and other questions that may arise during the inspections of he Licensees’
revised procedures at Point Beach and Palisades, will the NRC permit them
10 unload casks. As part of its review, the NRC Staff will consider matters
such as the dry-run exercises licensees performed to verify key aspects of
unloading procedures, as well as licensees’ actual expenience in the loading and
unloading of transportation casks, loading of storage casks, handling of spent
fuel assemblies under various conditions, and performing relevant maintenance
and engineering activities associated with reactor facilities. Given that the
NRC Staff will not permit unloading of any casks unless it obtains reasonable
assurance of each licensee's ability to do so safely, the NRC does not have
reason to require unloading of MSB #4 at Palisades before allowing resumption
of normal activities under the general licenses at Arkansas Nuclear One, Point
Beach, or Palisades.

The Petitioner's request is, therefore, denied.

IV, CONCLUSION

The Petitioner requested that the NRC prohibit loading of VSC-24 casks at
any nuclear site until MSB #4 at the Palisades plant has been unloaded and the
experience evaluated for potential safety concerns. Each of the claims by the
Petitioner has been reviewed, 1 conclude that, for the reasons discussed above,
no adequate basis exists for granting Petitioner’s request for suspension of the
licensees’ use of the general licenses for dry cask storage of spent nuclear fuel at
Palisades, Point Beach. or Arkansas Nuclear One until the MSB at Palisades has
been unloaded and the expenience evaluated for potential safety improvements.

A copy of this Decision will be filed with the Secretary of the Commission
for the Commission to review in accordance with 10 CFR. § 2.206(¢).
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As provided by this regulation, this Decision will constitute the final action
of the Commission 25 days afier issuance, unless the Commission, on its own
motion, institutes a review of the decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

Samuel J. Collins. Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 4th day of March 1997
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Cite as 45 NRC 144 (1997) DD-97-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Frank J. Miraglia, Jr., Acting Director

In the Matier of Docket Nos. 50-321
50-366
50-424
50-425
GEORGIA POWER COMPANY, et al.
(Vogtie Electric Generating Plant,
Units 1 and 2; Hatch Nuclear Plant,
Units 1 and 2) March 18, 1997

The Acting Director, Office of Nuclear Reactor Regulation, has granted in
part and denied in part a petition filed by Michael D. Kobn. Esquire, on behalt of
Messrs. Marvin B. Hobby and Allen L. Mosbaugh requesting action regarding
the Vogtle and Hatch nuclear facilities operated by Georgia Power Company and
allegedly by the Southern Nuclear Operating Company (SONOPCO or Southern
Nuclear). The pettion raised concerns about the managen..nt practices of GPC
and Southern Nuclear with respect to operation of the facilities, treatment of
employees who raise concerns, provision of information to the NRC, and alleged
false testimony before the Department of Labor. Petitioners requested the NRC
to take immediate steps to determine if GPC's current management has the
requisite character, competence, fundamental trustworthiness, and commitment
to safety to continue operating a nuclear facility.

Some concerns raised by the peiition were partially substantiated. Violations
of regulatory requirements occurred. The petition was granted to the extent that:
the NRC issued three Notices of Violation and civil penalties to GPC for certain
violations, the NRC issued letters to GPC (and GPC and SONOPCO employees)
regarding the requirements of 10 C.F.R. §§ 50.7 and 50.9, the license transfer
amendment proceeding evaluated many of the concerns, and the license transfer
amendments issued for the facilities were conditioned to address concerns about
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management. The petition was demied to the extent that the Acting Director
determined that no unauthorized transfer of the Vogtle operating licenses has
oceurred, and concluded that none of the 1ssues call into question the Licensee's
character, competence, fundamental trustworthiness, or commitment to safety in
the operation of its nuclear facilities. Therefore, further action with respect to
the issues rwsed in the petition was denied.

ATOMIC ENERGY ACT:  LICENSING STANDARDS

The general standard for wtegrity s whether there is reasonable assurance
that the licensee has sufficient character to operate the plant in a manner
conststent with public health and safety and applicable NRC requirements. The
Comnussion may consider the acts of the licensee (and 1ts employees) that have
a rational connection to safe operation of a nuclear power plant.
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DIRECTOR'S DECISION UNDER 10 C.F.R. §2.26

L INTRODUCTION

This is the final Director’s Decision on the petition of Messrs. Marvin B.
Hobby and Allen L. Mosbaugh (Petitioners) dated September 11, 1990, as
supplemented October [, 1990, and July 8, 1991, pursuant to 10 C.F.R. § 2.206
(petiton). In CLI-93-15, 38 NRC 1 (1993), the Commission vacated and
remanded a partial decision on the petition, DD-93-8, 37 NRC 314 (1993),
dated April 23, 1993, and directed that the NRC Staff consider the outcome
of a pending license transfer proceeding on the Vogtle facility before acting
on the petition, due to the overlap in issues. After closure of the evidentiary
record and before issuance of a decision, the Licensing Board terminated the
Vogtle license transfer proceeding based upon a settlement agreement between
Georgia Power Company (GPC or the Licensee) and the sols intervenor, Mr.
Mosbaugh. Consistent with the Commission's guidance in CLI-93-15, this
Director’s Decision addresses the matters considered ir the partial Director’s
Decision and the balance of the petition in hight of the information disclosed in
the license transfer amendments proceeding, in NRC inspections, irvestigations,
and enforcement actions, and decisions by the Department of Labor.
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Although Mr. Mosbaugh has withdrawn his interest in the section 2.206
petition,' Mr. Hobby's request 1s sull pending before the NRC. Inasmuch as the
petition was jointly filed by Messrs. Mosbaugh and Hobby and it 1s difficult to
segregate their concerns, this Director’'s Decision addresses all matters raised in
the petition, as supplemented by the hearing record

II.  BACKGROUND

A, NRC Staff and Commission Action on the Petition

On September 11, 1990, Michacl D. Kohn, Esquire, on behalf of Messrs,
Hobby and Mosbaugh, filed with the US. Nuclear Regulatory Commission
(NRC) a “Request for Proceedings and Imposition of Civil Penaltics for Im-
properly Transferring Control of Georgia Power Company’s Licenses to the
SONOPCO Project and for the Unsafe and Improper Operation of Georgia
Power Company Licensed Facilities” (petition). The Petitioners were formerly
employed by GPC, which operates and is part owner of the Vogtle Electric
Generating Plant and the Hatch Nuclear Plant. The petition was referred to
the Director, Office of Nuclear Reactor Regulation (NRR), for the preparation
of a Director’s Decision in accordance with section 2.206. The NRC received
exhibits to support the petition on September 21, 1990, and a supplement to the
petition on October 1, 1990.

The Petitioners made a number of allegations concerning the management
of the GPC nuclear facihities.’ Specifically, the Pettioners alleged that (1)
GPC illegally transferred its operating licenses to Southern Nuclear Operating
Company (SONOPCO)* (2) GPC knowingly made misrepresentations in its
response to concerns of a Commissioner about the chain of command for the
Vogtle facility: (3) GPC made intentional false statements to the NRC about
the reliability of a diesel generator (DG) whose failure had resulted in a Site
Area Emergency at Vogtle; (4) a GPC executive submitted perjured testimony
during a U.S. Department of Labor (DOL) proceeding under section 210 of the
Energy Reorganization Act; (5) GPC repeatedly abused Techmcal Specification

'B,v letter dated August 2. 1996, Mr Moshaugh withdrew from the 2206 pettion. including “all requests
tor further proceedings and imposttion of penaities relating to Georgia Power Company and Southern Nuclear
Openiany Company, as well as their directors, officens. employees, and affiliates " See Withdrawal of Allen L
Mosbaugh, doted August 2. 1996

? Since this Director's Decision primanly addresses events that occurred ponor to Mr. Mosbaugh 's withdrawal
the term “Petitioners” refers 10 both he and Mr Hobby (However. the term “letervenor” refers only 1o M
Mosbaugh)

} Petitioners” concerns about Southern Nuclear and GPC management practices are prmarily based on Yogile-
specific iformation. The Peutioners offered no allegations based on observations of operations at the Hatch
faciliy

4 Before its incorporation on January | 1991 Southern Nuclear Operating Company was known as “SONOPCO
Provect " Afterwards, it was commonly referred 1o as “Southern Nuciear ”
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(TS) 3.0.3 at the Vogtle facility; (6) GPC repeatedly and willfully violated TS
at the Vogtle facility; (7) GPC repeatedly concealed safeguards problems from
the NRC; (8) GPC operated radioactive waste systems and facilities at Vogtle i
gross violation of NRC requirements; (9) GPC routinely used nonconservative
and questionable management practices at its nuclear facilites: and (103 GPC
retaliated against managers who made their regulatory concerns known to GPC
or SONOPCO management. » Petitioners requested that the NRC institute
proceedings and take swift an.  amediate action based on these allegations.

On October 23, 1990, Dr. 1oomas E. Murley, who was then Director of
NRR, acknowledged receipt of the petition and concluded that no immediate
action was necessary regarding these matters. This determination was based on
completed and continuing NRC inspections and investigations of the Licensce,
particularly those related to the operation of the Vogtle facility.

On February 28, 1991, the NRC requested the Licensee to respond to the
petition. The Licensee responded on April 1, 1991 (response).

On July B, 1991, the Petntioners submitted o the NRC “Amendments to
Petiioners Marvin Hobby's and Allen Mosbaugh's September 11, 1990 Petition;
and Response to Georgia Power Company's April 1, 1991 Submission by Its
Executive Vice President, Mr. R P. McDonald” (suppler.ent). 1n the supplement,
the Pentioners alleged that GPC's Executive Vice President (1) made material
false statements in GPC's April 1, 1991 submittal to the NRC regarding the
participants in an April 19, 1990 telephone conference call, and that the submittal
attempts to cover up the improper conduct by shifung blame to Peutioner
Mosbaugh, and (2) made false statements to the NRC at a transcribed meeting on
January 11, 1991, discussing the formation and operation of Southern Nuclear
The supplement also contained a request for a vanety of relief, i ading that
the NRC take immediate steps to determine if GPC's current management has
the requisite character and competence to continue operating a nuclear facility.
On August 26, 1991, Dr. Murley acknowledged receiving the supplement and
informed the Petitioners that no immediate action was required and that the
specific 1ssues raised in the supplement would be addressed in his Director’s
Decision. On August 22, 1991, the NRC requested the Licensee 1o respond
to the supplement. The Licensee submitied its response on October 3, 1991
(supplemental response).

On September 18, 1992, GPC filed an application to amend its licenses o
transfer to Southern Nuclear its authority to operate the Vogtle units.” In response
to notices of the proposed 15 uunce of amendments and opportunity to request a

5 Peniuoner Mosbaugh had informed NRC's Office of Investigabions (OF) of sume of these allegations beginning
10 January 1990

By separate application dated September 1K, 1992, GPC also requested license amendments (o transfer operating
authority for the Hatch facihity 10 Southern Nuclear
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hearing that were published in the Federal Register (57 Fed. Reg. 47,127, 47,135
(Oct. 14, 1992)), Messrs. Mosbaugh and Hobby filed, on October 22, 1992, a
peution for hearing and leave to intervene. In a Memorandum and Order 1ssued
November 17, 1992, the Atomic Safety and Licensing Board (Board) denied Mr.
Hobby intervenor status for lack of standing. On February 18, 1993 (LBP-93-5,
37 NRC Yo, 111 (1993)), the Board granted the intervention petition of Mr.
Mosbaugh (Intervenor) and consolidated issues raised in the petiion into the
following single contention:

The heense to operate the Vogtle Electnc Generating plant, Units | and 2, should not be
transferred 10 Southern Nuclesr Operating Company, Inc., because it lacks the requisite
character, competence, and integrity, as well as the necessary candor, truthfulness, and
willingness to abide by regulatory requirements

The admitted bases for the character and integrity contention were Inter-
venor's allegations that (1) GPC knowingly misled the NRC about who con-
trolled licensed activities at the Vogtle facility by omission or misstatements of
information (thus concealing a de facto transfer of control of the Vogtle facility
o SONOPCO Project) and (2) GPC knowingly provided inaccurate, incomplete,
or misleading information regarding diesel generator (DG) starts and reliability
in 1990 statements. as well as in April 1991 statements regarding the knowl-
edge and involvement of semor GPC officials with respect (o the inaccurate
1990 DG information.” LBP-93-5, 37 NRC at 104-11; LBP-94-37, 40 NRC 288
(1994) (parual summary disposition of illegal transfer issue); LBP-93-21, 3%
NRC 143, 148 (1993). Some of the issues raised by the petition, as supple-
mented, were also considered in this proceeding concerning GPC's application
to transfer authority to operate the Vogtle facility to Southern Nuclear (license
transfer amendments proceeding).

In a partial decision on the petition, dated Apnl 23, 1993, DD-93-8, 37 NRC
314 (1993), vacated and remanded, CL1-93-15, 38 NRC | (19923), the Director,
NRR, addressed each issue raised in the petition except for the allegations of
discnmination and perjured testimony that were pending before the Department

T With respect 1o the DG reporting 1ssue. Intervenor alluded 1o alleged falsehoods in GPC's Apnil 19, 1990
Licensee Event Report 90-006 (LER) 10 the NRC (that reported a DG start count after the March 20, 1990 Site
Area Emergency (SAE)) and a relaied O investigation  See Amendments o Petition 1o Intervene and Request
for Heaing, dated December 9 1992 (Amended Petinon) at 15-16. 1819 Intervenor also asserted that in GPC's
Apal 1. 1991 response (o Intcrvenor s section 2 206 petiion. Mr R Patrick McDonald. Executive Vice President-
Nuclear Operanons. knowingly submitied false mformation (1) concerning the participation of Mr. W George
Hairston, 11} Senior Vice President-Nuclear Operations, in developing the April 19, 1990 Liceusee Event Report
90-006 (LER). and (2) when GPC managers became aware of errors 1 the LER Amended Petivon at 1619 In
the amended petition, Intervenor noted that these and other allegations were submutted 1o Of beginning in June
1990 and were the subject of a section 2 206 peution fiied on September 11, 1990, and supplemented September
21 and Oxtober 1. 1990, challenging the charscter. competence, und integnity of GPC and the proposed transferee,
Southern Nuclear
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of Labor® and the allegedly false GPC statements 1o the NRC about the DG starts.
The NRC Staff determined that certain concerns raised by the Petitioners were
partially substantiated, and Notices of Violation and a civil penalty were issued
in recponse (o these issues. The Director declined to take further action with
respect to the matters resolved and concluded that (1) there was no unauthorized
transfer of the Vogtle operating licenses, (2) GPC facilines “are now being
operated in accordance with NRC regulations and do not endanger the health
and safety of the public,” and (3) the information available as of that date
did not “call inte question the Licensee’s character, competence, fundamental
trustworthiness, and commitment to safety with respect to operation of its nuciear
facilities.” 37 NRC at 345

On July 14, 1993, the Commission vacated and remanded to the NRC Staff
“those portions of the secuon 2.206 petition decided [in DD-93-8] for the
Staff’s further evaluation and final decision in conjunction with the Staff’s
resoiution of the other remaiming matters in the petition and in light of the
outcome of the transfer proceeding.” CLI-93-15, 38 NRC at 3. The Commission
indicated that its decision was based on the “overlap and similarity of some
issues between the section 2.206 pe'ticn and the transfer proceeding” which
warranted that “the Staff’s final determination of the common issues should
take into account the Licensing Board's findings and the outcome of the transfer
proceeding.” The Commussion further indicated that the common concern raised
by the allegations that GPC or Southern Nuclear officers (and the corporate
organization respensible for operation of the Haich and Vogtle facilities) lack
integrity should not be addressed in a piecemeal fashior. bot determined in an
integrated manner after consideration of the remaining matters in the petition
and the outceme of the transfer proceeding. The Commission, however, did
not express any view on the soundness of the NRC Staff's analysis of the
issues addressed in DD-93-8 and did not bar the NRC Staff from taking prompt
enforcement action at any time during the ongoing review of the matters raised
in the pettion. /d at 3-4. Inasmuch as the hearing record suppleinents issues
raised in the petition, and consistent with Commission guidance, these matters
are addressed as part of this Director’s Decision.

B. DG Enforcement Actions

The NRC Office of Investigations (Ol) documer.ted the results of its investi-
gation of the DG issues in a report on Ol Case No. 90-020R, dated December
17, 1993 (O] Report). OI found that some GPC officials had either deliberately,
or with careless disregard, submitted falsc or misleading information to the NRC

M Marvin B Hobs, . T.c. g Bower Co. DOL Case No 90 ERA-30: Alien Mosbaugh v Georgia Power Co .
DOL Case Nos 91 ERAO0] and 91 ERA-O11
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during an Apnl 9, 1990 presentation and in a related April 9. 1990 letter; in @2
April 19, 1990 LER: in a June 29, 1990 cover letter to the revised LER; and in
an August 30, 1990 letter regarding DG start-count information.

The NRC Staff evaluated Intervenor's allegations and information in the
Ol Report and, on May 9, 1994, issued a Notice of Violation and Proposed
Imposition of Civil Penalties (NOV) and Demands for Information (DFIs) to
GPC and six GPC employees. After considering the GPC reply to the NOV,
and the GPC and individual responses to the DFls, the NRC Staff issued
a Modified Notice of Violation and Proposed Imposition of Civil Penalties
(Modified NOV) on February 13, 1995 In the Modified NOV, the NRC Staff
concluded, among other things, that subject to commitments made by GPC and
Mr. George Bockhoid (Vogtle General Manager during 1990), the NRC “has
no present concerns with the character and integrity of GPC or the individ vals
identified in Demands for Information.”

C. Licensing Hearing

In January 1995, after completion of the discovery period concerning the
illegal transfer 1ssuc, evidentiary sessions of the amendmenc proceeding on
the proposed license transfer were held. Intervenor's case consisted of (1) his
own prefiled testimony; (2) the testimony of Messrs. Marvin Hobby, William
Shipman (who in October 1988 was the Vogtle General Manager for Support
and became General Manager in January 1991). Fred D. Williams (GPC Vice
President of Bulk Power Markets); (3) excerpts of prior testimony (e.g., DOL
proceedings Hobby v. GPC and Yunker and Fuchko v. GPC), see Transcript (Tr.)
10,134-66, 10,170-99, 2757-58; and (4) deposition excerpts. Evidence received
addressed (1) control of daily nuclear operations; (2) the development and
implementation of nuclear policy decisions, (3) the employment, supervision,
and dismissal of nuclear personnel; and (4) responsibility for nuclear costs.
The hearing was to determine whether GPC, either through omissions or
misrepresentations, misled the NRC about who was in control of the Vogtle
facility. LBP-94-37, supra.

“The NOV (Staff Exh 11-46) found GPC's failure (on Apnil 9, April 19, June 29, and August 30, 1990) to
provide information to the NRC that was complete and accurate 10 all matenal respects as required by 10 CF R
§ 509 consututed a Severity Level Il problem and proposed a $200.000 civi) penalty In response, GPC generally
admutted each violation except the violation regarding ir quality statements in the Apnil 9 letter  See GPC Reply
o NOV and DFls. dated July 31, 1994 (Imervenor Exh 11-105) The Modified NOV (Staff Exh. 11-51) withdrew
the viclation associsted with air quaiity. but maintained that the remaining violations constituted a Seventy Level
1 problems. OPC pasd the civil penalty on March | 1995 See Letter from My J. Milhoan to Mt C K. McCoy,
dated March 13, 1995 (Intervenor Exh 11-60) ot |
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Hearings on the DG issues were held from Apnl through September 1995,
and generated a transcript record of over 12.500 pages, prefiled testimony of
over 35 witnesses, and nearly 600 exhibits. "

The Board ruled that (1) the allegations in the NOV were important to
the admitted contention and were within the scope of the license amendments
proceeding, and (2) Intervenor could inquire as to whether GPC withheld
pertinent facts from the NRC with respect to the DGs, LBP-94-15, 39 NRC
254, 255-56 (1994). The Board allowed evidence on whether GPC officials were
willful or recklessly careless of the facts (as opposed to complete and accurate):
(1) in the April 9 letter statement that air quality was satsfactory, (2) in the April
9 letter statement that recently obtained high dewpomt readings resulted from
faulty instrumentation; and (3) in other communications with the NRC regarding
high dewpoints ' See Memorandum and Order (Summary Disposition:  Air
Quality ), dated April 27, 1995 (unpublished), at 6-9.

Some of the issues raised in the section 2.206 pettion were also heard during
the hearing to give Intervenor latitude in establishing that certain communica-
tions from GPC to the NRC were false and misleading and, circumstantially,
1o show a pattern of deception and falsehood associated with the onginal rep-
resentations (o the NRC. Memorandum and Order (Mction to Strike Mosbaugh
Testimony), dated May 11, 1995, at 4-6."

Intervenor’s direct case included his wntten testimony and cross-examination
of adverse witnesses (present and former employees of GPC). GPC's case in-
cluded the testimony of site and corporate management regarding the Vogtle fa-
cility, including Messrs. R. Patrick McDonald (GPC Executive Vice President-
Nuclear Operations), W. George Hairston, I (GPC Senior Vice President-
Nuclear Operations), C. Kenneth McCoy (GPC Vice President-Vogtle Project),

" jnciuded among these exhibits were the transcripts of oudio tape recordings (anc two audio tapes) secretly
made by Mr Mosbaugh in February through August 1990 w the Vogtle site Mr Mosbaugh gave Ol 277 audio
tape recordings in connection with hus allegations Ol retasned 76 tapes. ciing conversations on 22 tapes it the Ol
Report. The Moshaugh tape recordings were akin 10 & contemporaneous record of some events related 1o matiers
in the heanng, bur some tape excerpts played in the countroom contmned numerous inaudible portions and the
content, coriext, and (one of the remarks recorded were disputed. ¢ g Tupe 58, dated 4/1940 (Board Exh 11-12)
Unsuccessful or incomplete atiempis (0 armve at agreements on tape transcripts led 10 different versions of some
tape transcripts being proffered by the partes

' Mr Mosbaugh s wr quality allegation asserted that Mr George Bockhold, Vogtle General Manager, deliberately
musrepresented DG arr quality in the Apnil ¥ leter by withholding then recent (known) out-of tolerance DG control
air dewpoint readings. a well as erroneously assernng thar high readings were due 1o faulty mstruments and that
air quality was satisfactory O Report Unte, venor Exh 11 39) at 95 Ol substantiated this and the other allegations
concerning DG information and concluded that Messrs George Bockhold, George Hairston, Kenneth McCoy (Vice
President- Vogtle Project) and Wilham Shipman (General Manager-Plant Support) deliberately (or with careless
thsregard) had submutied false and incomplete information o the NRC O did not substantate. however. that Mr
MueDonald deliberately provided false information to the NRC in the GPC response to Intervenor's section 2 206
pe\mon See Of Repon a1 1.2

" These matiers included the FAVA (a radwaste microfiftration syster) and “Dilution Valve” allegations pmvubd
w O1 prior w the March 20, 1990 Site Area Emergency and also rassed in the 2206 p The cal
matters raused by the allegations were not admuited into the hicense transfer proceeding May 11 Order at 7-8
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Bockhold, John G. Autdenkampe (GPC Manager of Techmcal Support), Jimmy
Pau! Cash (a Unii Superintendent for the Vogule facility and a degreed Senior
Reactor Operator), Georgie R. Frederick (Suparvisor-Safety Audit and Engi-
neering Review),"  and the testimony of two former NRC employees. The
NRC Staff witnesses were Messrs. David B. Matthews (NRR Project Director
for the Haicn ana Vogtle faciliies from 1988 through 1995), Pierce H. Skinner
(Region 11 Section Chief of Reactor Projects since 1991), Darl S. Hood (NRR
Licensing Project Manager for the Vogtle facility from August 1990 through
1995), Edward B. Tomhnson (an NRR Semor Reactor Engineer for DGs and
supporting systems since 1981), Luis A. Reyes (Region II Director of Division

" Reactor Projects from 1987 to 1992, and Deputy Regional Administrator for
Region 1 through 1997), and Roy P. Zimmerman (NRR Associate Director for
Projects since June 1994).

After proposed findings of fact and conclusions of law were filed in the pro-
ceeding,”” Mr. Mosbaugh and GPC filed a joint motion requesting that the Board
dismiss the proceeding and refran from issuing an Initial Decision. On August
19, 1996, the Board issued a Memorandum and Order (LBP-96-16, 44 NRC 59)
terminating the license amendments proceeding based on Mr. Mosbaugh's with-
drawal as the sole intervenor pursuant 1o a settlement agreement with GPC.'¢ In
LBP-66-16, the Board recogmized that the Commission encourages settlements
and stated:

¥ Among the other witnesses that testified for GPC were Thomas ¥ evene. Jr (Assistant General Manager -
Plaat Support). Michael W Horton (Manager-Engineening Support). Ha .y W Majors (Licensiog Engineer- Vogtle
Project). Thomas & Webb (Licensing Engincer-Vogtie ute). Keany € Stokes (a2 Semor System Engineer in the
Fogineening Support Deparvment with primary responsibility for the DOs), Lewis A Ward (Manager of Nuclear
Mauntenance and Support). and W F. “Skip” Kitchens (Assistant General Manager-Operations and Chairman of

Vogtle Plant Review Bourd). and Mark Briney (an acting Instrumentation and Control (1&C) superintendent
tarch-April 1990)
1990, Mr Milton D Hunt was an NRC Inspector, and Mr Richard A Kendall was a member of the NRC
ncvient lll\'m'lﬂoﬂ Team (IT)

' Georgia Power Company's Provosed Findings of Fact and Conclusions of Law on Diesel Generator Reporting
Issues. dated November 6, 1995, Intervenor's Final Stmement of Fact and Conclusions of Law, daied November
30, 1995, NRC Swaff Proposed Findings of Fact and Conclusions of Law 1n the Form of an Intial Decision, dated
December 12. 1995, Georgia Power Company's Reply to Intervenor s and the NRC Staff ‘s Proposed Frodings of
Fact and Conclusions of Law. dated December 22 1995

1* Although the settlement agreement was not made available 1o the Board or NRC. both Mr Mosbaugh and
GPC assured the Board that nothung in the settlement agreement would prohibit, restnct, or otherwise discourage
Mr Mosbaugh from rasing safety concerns o the NRC an the future. Mr Moshaugh also stated that all of s
safery or regulatory issues had been presented 10 the NkC Joint Motion of Termination. dated August 2. 1996,
w 10

Mr Moshaugh also withdrew his complaint before DOL. On August 23, 1996, a DOL Admumstratve Review
Board issued a “Final Order Approving Settlement and Disnussing Complunt” afier reviewing the confidential
settlement agreement regarding the discrimination sust of Mr Mosbaugh (DOL Case Nos 91-ERA-1. 91-ERA-11},
finding the agreement 10 be “a fair, adequate and reasonable settlement of the complants * On August 29 1996,
the DOL Admumstranve Law Judge (10 whom the sust had been remanded by the Secretary of Labor on November
20. 1995, for 8 delernunation regarding Mr Mosbaugh s damages) took note of the Order by the Admimistrative
Review Bourd and issued an “"Order of Dismissal ™
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We are satisfied. based on our analysis of the record. that the Staff has been an active guardian
of the public interest at Plant Vogtle and. to the extent that they may have not already done
50, that the Staff will take the record we have developed imo account in exercising its
continuing authority  See Notice of Violation and Proposed Imposition of Civil Penalty
(NOV) and Demands for Information (DFI). May 9. 1994, Modified Notice «; Violation and
Proposed Imposition of Civil Penalues, February 13, 1995, Notice of Violation (Depantment
of Labor Case Nos. 90.ERA-30, and 91-ERA-011), May 29, 1996

44 NRC at 66,

D.  Standards for Character and Integrity

In reaching this decision on the character and integrity contention, I have
considered the following Commussion guidance and precedent. In Merropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-9, 21 NRC
1118, 1136-37 (1985) (footnotes omitted), the Commission stated:

A generally applicable standard for integrity is whether there is reasonable ussurance that
the Licensee has sufficient charocter to operate the plant in a manner consistent with the
public health and safety und applicable NRC requirements  The Comm ssion in making
this determination may consider evidence regarding licensee behavior [including the acts
of licensee employees since all organizations carry out their activities through individuals)
having a rational connection to the safe operaton of a nuclear power plant. This does not
mean, however, that every act of licensee 1s relevant. Actions must have some reasonable
relationship (o licensee’s character, e, its candor, truthfulness, willingness to abide by
regulatory requirements. and acceptance of responsibility to protect pubhic health and safety
In addition, acts beaning on character should not be conadered o Lwon The pattern of
hicensee's behavior. mcluding corrective actions, should be considered

In Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), CLI-
80-32, 12 NRC 281, 291 (1980), the Commission stated that

[e]ither abdication of responsibility or abdicabon of knowlew =, whether at the construction
or operating phase, could form an independent and sufficient basis for revoking a license or
denying a license apphcation on grounds of lack of competence (1.e , technical} or character
qualification on the part of the licensee or heense apphicamt 42 USC 2232a

Licensee communications to the NRC, whether written or oral, must be
complete and accurate as required by section 50.9. In promuigating section
50.9, the Commission emphasized that forthrighiness in communications with
the NRC is essential if the NRC is to fulfill its responsibilities to ensure that
the use of radioactive material and operation of nuclear facilities are consistent
with public health and safety. Completeness and Accuracy of Information:
Final Rule and Statement of Policy, 52 Fed. Reg. 49,362 (Dec. 31, 1987). A
determination of whether information is “complete and accurate in all material
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respects” is 10 be judged by whether information has a natural tendency or
capability to influence an agency decisionmaker and omissions are actionable to
the same extent as affirmative material false statements. 52 Fed. Reg. 49,363,
Thus, a statement 1s material if a reasonable Staff member should consider the
information in question in doing his job, but the NRC need noi rely on a false
statement for it to be matenal. See Randall C. Orem. D.O., CL1-93-14, 37
NRC 423, 427-28 (1993) (whether a statement induced the agency to grant an
application has no bearing on materiality) and cases cited therein.

The term “matenial false statement” (which was often used by Intervenor
in the license amendments proceeding) is limited “to situations where there 1s
an element of intent.,” iLe., egregious siuations. 52 Fed Reg 49365, The
Commission also explained that intent is also indicated by careless disregard as:

[T)he “concept of ‘careless disregurd’ goes beyond simple negligence, as the term has been
apphied 10 judicial decisions defimng willful conduct as it has been applied by ‘his agency
See, ey, Trans World Airlines. Inc v, Thurston, 83 L. Ed 2d 523, 537 (1985); Reich
Geo-Physical, Inc.. ALJ-BS-1, 22 NRC 941, 962-63 (1985) ‘Careless disregard’ connotes
reckless regard or callous indifference toward’s one's responsibilities or the consequences
of one's actions

52 Fed. Reg. at 49,365,

In hight of the importance of licensee communicatnons and their role in
enabling the NRC to discharge its responsibilities, this Director’s Decision
examines whether GPC acted with candor and endeavored to ensure that
submissions to the NRC were accurate. See Virginia Electric and Power Co.
{North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480, 486, 491
(1976) (“nothing less than simple candor 1s sufficient”), aff 'd sub nom. Virginia
Electric and Power Co. v. NRC, 571 F.2d 1289 (4th Cir. 1978).

L. DISCUSSION

A. Alleged Unsafe Operating Practices (Petiton §§ [11.5- 8)

The petition included several concerns regarding unsafe operating practices at
the Vogtle facility. These concerns were initially addressed in the vacated partial
Director's Decision (DD-93-8) and are presented below with supplementation
based on the license amendments hearing record and minor editing.

1. Alleged Routine Entering into “Motherhood”

The Petitioners allege (see Petition § I1L5) that GPC routinely threatens the
safe operation of GPC's nuclear facilities by allowing them to enter TS 3.0.3,
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referred 1o in the petition as “motherhood.” Specifically. the Petitioners state that
(1) GPC repeatedly allowed the Vogtle factlity 1o enter TS 3 0.3 by rendering
both trains of safety-related load sequencers for the DGs inoperable, and (2)
GPC did not make the required notifications to the NRC when TS 3.0.3 was
entered.

Vogtle TS 3.0.3 requires that. when a limiting condition for operation (LCO)
15 not met, except as provided in the assoctated action requirements, action shall
be taken within | hour to place the unit in a mode in which the TS do not apply
by placing it in hot standby within the next o hours, in hot shutdown within
the following 6 hours, and at least in cold shutdown within the subsequent 24
hours.

The NRC establishied TS 3.0.3 to ensure that the reactor plant is shut down in
a umely and orderly manner when the LCO in the TS for the specific component
or system is exceeded or when a condition exists that is not addressed by TS
requirements. The Licensee has satisfied the TS if it performs the finai action
within the ume specified in the TS. If the condition requiring entry into TS
3.0.3 is corrected before commencing or completing the shutdown, the Licensee
need not initiate a shutdown. or if a shutdown 1s already initiated. may end the
shutdown and return the plant to the previous conditic 1s.

In accordance with 10 C.FR. §50.72, Immediate Notification Requirernents
for Operating Nuclear Power Reactors, hicensees are required to make immediate
(i.e., within 1 or 4 hours, depending on the circumstances) reports to the NRC
of any declaration of an emergency class specified in the Emergency Plan, and
certain non-emergency events. Non-emergency events include such items as the
imtiation of any nuclear plant shutdown required by the [S, any deviation from
the TS authorized by 10 CFR. §50.54(x), any condition where the nuclear
power plant (including its principal safety barriers) becomes seriously degraded,
and any natural phenomenon or other external condition that poses an actual
threat to the safety of the nuclear plant or significantly hampers site personnel
in the performance of duties necessary for the safe operation of the plant. In 10
CFR. §50.73, Licensee Event Report System, events are identified for which
written reports will be made to the NRC within 30 days. These events include
several of the events requiring immediate reports pursuant to section 50.72, plus
additional events such as any event or condition that alone could have prevented
the fulfillment of the safety function of certain structures or systems. The NRC's
notification and reporting regulanons do not contain an explicit requirement that
an entty into TS 3.0.3, 1n ano of itself, be reported. Licensees are required by
section 50.72 to notfy the NRC within 1 hour of the initiation of any plant
shutdown required by the plant’s TS. Thus, the NRC is promptly notified of
entries into TS 3.0.3 if the plant initiates a shutdown as a result of the problem
that caused entry into the TS. However, there is no requirement to notify the
NRC of entries into TS 3.0.3 if a shutdown is not mitiated. The NRC Staft has
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no basis to conclude that the Licensee’s activities constituted unsafe practices
or that these activities indicated that the character of the Licensee, including
those GPC individuals employed by Southern Nucleas in conjunction with the
transfer of operating licenses 1o Southern Nuclear, is unsuitable for operating a
nuclear power plant.

The Noo owif has reviewed GPC's entry into TS 3.0.3 through vanous
inspections conducted by region-based inspectors and through the observations
of the permanently assigned resident inspection staff and concludes that GPC
does not routinely enter TS 3.0.3.

In Inspection Report 50-424, 425/90-19, January 11, 1991, the NRC Staff
documented that GPC management indicated that actions for an orderly shut-
down would not be initiated until at least 3 hours after entry into TS 3.0.3. GPC
management also indicated that it could perform an orderly, controlled shutdown
within 1 hour, if necessary. GPC interpreted the action statement of TS 3.0.3 w0
allow 7 hours to be in hot standby, and to accomplish this, the shift crew could
wait for at feast 3 hours after entering the LCO before commencing a shutdown,
It was also GPC’s position that no notifications to the NRC were required under
these circumstances. GPC's actions in this area did not differ significantly from
those of other hicensees, except that GPC did not immediately notify the load
dispatcher'” and did not provide written guidance to the operations personnel
In Inspection Report 50-424, 425/90-19, the NRC Staff identified the lack of
immediate notification as a weakness. On February 28. 1991, GPC responded 1o
this finding by providing written guidance for the operators to use upon entering
TS 3.0.3." The NRC Staff reviewed this guidance and, as noted in Inspection
Report 50-424, 425/91-14 dated July 19, 1991, found it acceptable.

The specific example identified by the Peutioners regarding this issue con-
cerned GPC's practice in the arca of safety-related load sequencers for Vogtle's
DGs. The Petitioners claim that the Licensee failed to recognize that the loss of
a load sequencer resulted in the entry into TS 3.0.3 and thus required notification
of the NRC.

" The NRC confirmed that, while GPC tid not foliow the actions recommended in Genene Lotter 8709 (i ¢
notification of the load dispatcher within the first hour and performance of a controlled shutdown throughout the
next 6 hours). the NRC copld find no instance of GPC ever exceeding the 7-hour tine hmit to be i hot standby

"* The Licensee s written guidance for TS 1.0 3 entry was 1 sued as TS Clanfications, which ase additional pages
that the Licensee mantains with the TS in the main contnl room  The gwidance provided that upon entry 10
15 303 the Unit Shift Supervisor should evaluste plam coadinons and formulate a course of action, including
actions to prepare for and complete a safe and controlled shitdown  In cases where a tugh degree of confidence
exssts that the technical 1ssues can be resolved or repairs made promptly 10 restore component operability, an
immediate power reduction is ot advisable  However, actions are to be taken to ensure that an orderly shutdown
will be completed within the allowable time while repairs of attempts 10 resolve operability are under way Within
the first hour, notifications 1o the Joad dispatcher and management should be made 1f the condition still exasts,
power reduction should begin no later than 4 hours into the action (1e. 3 hours of the allowable time remaning)
In those cases where it 15 apparent that resol of the cond will not oceur within the allowable time. an
orderly shutdown will begin smmedistely
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Each unit at Vogtle has two Engineering Safety Feature Actuation Systems
(ESFASs) sequencers and both must be operable dunng Modes 1, 2, 3, and
4. NRC and GPC personnel determined that removing the load sequencers
from service could result in entering the LCO for TS 3.0.3 or in entering TS
Table 3.3-2, depending on which portion of the sequencer system was removed.
Some of the circuits weie wcluded in Table 3.3-2, but the TS did not address
the remainder of the system. The Operations Department had historically hinked
load sequencer outages to the emergency DG LCO of TS 3.8.1.1.b (78 hours
1o hot standby). During the NRC's special team inspection documented in
Inspection Report 50-424, 425/90-19, GPC determined that TS Table 3.3-2 and
TS 3.0.3 should have applied to sequencer outages. When this determination
was made. GPC informed the NRC Staff that it had not reviewed past work
orders for load sequencers.

At that time, the NRC Staff reviewed both the completed maintenance
work orders that were performed on the sequencers on Units | and 2 and the
related surveillance tests by the Instrumentation and Control Engineering and
the Operations Departments. The NRC Staff found several instances where the
work performed would have required the load secuencers to be de-energized.
However, the associated unit was found not to have been in Modes 1. 2, 3, o
4 at the ume this work was performed and therefore, no TS LCO applied.

Simular to the maintenance work order review, the NRC Staft reviewed re-
lated Instrumentation and Control Engineering and the Operations Departments’
surveillance tests. This review did not reveal any examples of the load se-
quencers having been de-energized while in Modes | through 4 at the time the
work was performed and thus no TS LCOs applied.

Accordingly, 1 conclude that GPC does not routinely threaten the safe
operation of the Vogtle facility by allowing entry into TS 3.0.3. The Petitioners’
claim that NRC notification requirements were violated upon entry into TS 3.0.3
was not substantiated.

2. Alleged Ignoring of Technical Specifications

The Petitioners claim (see Petition §111.6) that GPC routinely endangers
the public's safety by ignoring TSs and that this is illustrated by seven cited
examples.

Example (1): Opeming Dilution Valves When Required to Be
Locked Closed (Petition § 111.6a)

The Petitioners state that the Licensee willfully and knowingly violated Vogtle
Unit 1 TSs by opening dilution valves required to be locked closed by TSs. The



Petitioners claim that the valves were opened while the reactor coolant system
(RCS) was at mid-loop, and that this placed the plant 1n an unanalyzed condition
and created the nisk of an uncontrolled boron dilution accident and an inadvertent
reactor cniticality. The Petitioners allege that the valves were opened to expedite
an outage so that the plant couid be placed back on line according to the outage
schedule.

Ol investigated this event, which occurred in October 1988 during the
first refueling outage for Vogtle Unit 1. The results of that investigation are
documented in Ol Report 2-90-001. The Ol invesugators concluded that TS
34142 was knowingly and intentionally violated by Vogtle Operations shii-
supervisors, with the express knowledge and concurrence of the Operation .
Manager " In its Report, Ol also concluded that a violation of the reporting
requirements of section 50.73 occurred, but that the evidence was insufficient
10 conclude that this was a deliberate violation of reporting requirements.

On June 3, 1991, after reviewing the Ol findings, the NRC Swaff issued
a Notice of Enforcement Conference and Demands for Information to GPC
and the Operations Manager at the time of the incident. The NRC Staff also
1ssued Demands for Information to the Operations Superintendent and the Shift
Supervisor at the wime of the incident.

Alter reviewing the responses to the four Demands for Information (De-
mands). the NRC Staff held an Enforcement Conierence on September 19, 1991,
with GPC and the Operations Manager. Subsequently, the NRC Staff sent letters
to the Operations Manager, the Operations Superintendent, ana the Shift Super-
visor stating that no additional actions would be taken regarding their individual
NRC licenses. The NRC Staff also stated that, although the actions of these
individuals did not meet NRC expectations, there was insufficient evidence to
support a conclusion that their actions in 1988 constituted a deliberate attempt
to disregard and intentionally circumvent the requirements of the TSs.

On December 31, 1991, after consultation with the Commussion, the NRC
Staff issued a Notice of Violation and Proposed Imposition of Civil Penalty of
$100,000 (Notice) 1o GPC. The Notice set out several violations identified during
the NRC investigation conducted between February 1, 1990, and March 19,
1991, including a violation that, contrary to the requirements of TS 3.4.1.4.2, on
October 12 and 13, 1988, with Unit 1 in Mode 5, loops not filled, reactor makeup
water storage tank valves 1208-U4-176 and 1208-U4-177 were opened in order
o add chemicals to the RCS. On January 30, 1962, the Licensee responded to
the Notice. denied the violations, and protested the proposed imposition of the

M William F “Skip” Kitchens, the Operations Manager and a PRB chairman. and Mr Jimmy P Cash a
Semor Reactor Operator serving as the Operations Supenintendent on Shift. are also mentioned in this Director s
Decision 10 the discussions of the DG issue. See alio Secton 11D heren regarding a January 1990 meeting
between Messrs Bockhold. Kitchens. and Mosbaugh



civil penalty ™ The NRC Staff reviewed GPC's response and, on June 12, 1992,
issued an Order Imposing Civil Monetary Penalty of $100,000 (Order). On July
9, 1992, GPC responded to the Order, submitted payment of the penaity, and
noted that it did not plan 1o appeal this action.

The NRC Staff has also evaluated the Peti.oners’ concern that the piant
was placed in a condition that could have resulted in an uncontrolled diution
event and inadvertent reactor criticality. The NRC Staff reviewed an analysis
of this event that Westinghouse subsequently performed and GPC provided
on November 21, 1989, to support proposed license amendments to change
Vogte TS 34142 The change would allow the valves to be opened under
administrative control to enable nonborated chemical additions to be made to
the RCS during Mode 5b (cold shutdown with coolant inventory reduced to
the extent that the reactor coolant loops are not filled) and Mode 6 (refueling).
using a flow path via the reactor makeup water storage tank. The results of the
Westinghouse analysis indicated that the minimum acceptable operator action
times of 15 minutes for Mode 5b and 30 minutes for Mode 6, as specified in
the NRC’s Standard Review Plan (NUREG-0800), would be met. On the basis
of this analysis, the NRC Staff concluded that the opening of these valves under
administrative controls with the RCS in a loops-not-fi'led condition, including
the mid-loop condition, would not result in an unsafe condition. This conclusion
formed the basis for the NRC Swaff’s approval of License Amendment No. 28
for Vogtle Unit 1 and License Amendment No. 9 for Vogtle Unit 2, each dated
February 20, 1990. The responses by GPC and specitic individuals indicated
that precautions were taken when the valves were opened in 1988 to ensure that
the valves would remain open for no more than 5 minutes. While the NRC
Staft s unable to conclude that these undocumented controls were in place, the
NRC Staff does find that the actual amount of time the valves were open was
of msufficient duration to create a criticality event. Therefore, the NRC Staff
concludes that, although the TSs in effect at the time were violated, the actual
opening of the valves in 1988 did not endanger the health and safety of the
public.

Thus, to the extent that Petitioners aliege that a violation associated with
the operation of these dilution valves occurred, the allegation is substantiated
and the NRC has taken appropriate enforcement action. However, the evidence
does not substantiate that this action was willful. Rather, as indicated by the
responses of the Operations Manager, the Operations Superintendent, the Shift
Supervisor, and GPC to the NRC's Demands for Information and during the

1) was GPC's position that the Action Statement 1o the TS stating that the valve should be closed immediaiely
if found open meant thai the valve could be opened for about § munutes. GPC based this position upon earlier
correspondence between NRC and the nuclear industry which had explored putential definttions for “immediate”

actions
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Enforcement Conference, the action resulted from an incorrect interpretation of
the TS requirement by the Operations Manager in 1988,

Example (2). Failure to Secure Dilution Valves as Required
by TSs (Petivio= S 11L6b

On February 26, 1990, the NRC Staff found that the dilution valves, identified
in Example ) above, were required to be locked closed, but were not locked
while at mid-loop, in violation of TSs. The Petitioners assert that this is another
example of a wiliful violation of TSs by Vogtle senior management.

On February 26, 1990, while Unit | was in Mode 5 with reactor coolant loops
not filled (mid-loop), the NRC Staff found that discharge valve 1-1208-U4-176
of the refueling makeup water storage tank was closed but was not secured
in position as required by Acnion Statement (¢) of TS 3.4.1.42. Instead of
mstalling a mechanisn: to mechanically secure this valve, the Licensee placed a
“hold tag™*' on the valve, which provided only administrative control to preclude
valve operation. When the NRC Staft described this condition to the Licensee,
Vogtle personnel contended that the administrative controls were acceptable to
fulfill the requirements of the TS that the valve be secured in position. GPC
later ugreed that this method was an unacceptable interpretation of the TS and
took action to install a mechanical locking device. On April 26, 1990, the NRC
Staff 1ssued Notice of Violation, 50-424, 425/90-05-01. “Failure to Mechanically
Secure Valve 1-1208-U4-176 During Mode 5 as Required by TS 34.1.42C"

During a subsequent NRC inspection (Inspection Report 50-424, 425/91-14),
the NRC Staff reviewed the Licensee's associated actions in connection with
this 1ssue and closed this violation. The inspectors reviewed the locked-valve
procedure, 10019-C, which had been revised to eliminate using a hold tag on
valves that are required by TSs to be secured in position. To secure the valve,
the Licensee routed a steel cable through drilled holes in the valve handle and
mechamically secured the cable to prevent personnel from operating the valve.
GPC conducted a comprehensive review of all remaining valves required by
TS5 to be secured to ensure that each had a locking mechanism in place. GPC
committed to providing an appropriate locking mechanism for any valve secured
by a hold tag and required to be secured by TSs. However, GPC found no other
valves in that category,

The NRC Staff concludes that, although a violation was i1ssued, it resulted
from the Licensee's erroncous belief that use of a hold tag was an accentable

2 A “hold tag” 1 a Sinch by Sanch red tag that 1s attached 1o a piece of equiptment 1o indicate that it 1s not to
be operaied The mtent of the “hold tag” is ndicated by Vogtle's Administrative Procedure 304-C. “Equipment
Clearance and Tagging Procedure,” which states that “A hold tag. when attached 10 a piece of equipment. probubits
the op of that equipment 1o all circumstances

162




means of satisfying the TS requirement that Jhe valve be secured. No evidence
was found of a willful violation of TSs by Vogtle senior mana ement or other
personnel. Therefore, the allegation was not substantiated.

Example (3):  Miscaloulnvion of Shutdown Margin (Petition § 111.6¢)

The Peunoners allege that 1+ lanuary 1989, two shifts of licensed operators
miscalculated, because of pro.cdural errors, the shutdown margin for Vogtle
Unit 1, which was shut down at the time, and consequently that the RCS boron
concentration became “dangerously low™ and that the Licensee did not write a
deficiency report, conduct a critique, review its actions for conformance to TSs,
or submit « report to the NRC,

Vogtle TS 3.1.1.2 requires that a specified minimuin shutdowr margin be
maintained when the reactor 15 in Mode 3 (Hot Standby), 4 (Hot Shutdown),
or 5 (Cold Shutdown). The required minimum value is specified by grapns of
shutdown margin as a function of RCS Loron concentration. The minimum
shutdown margin specified in TS 3.1.1.2 1s sufficient to ensure, as a most
restnictive condition, that if a boron dilution accident were to occur during the
beginning of core life, the operator would have at ! »<t 15 minutes 1o take
corrective action after the initiation of an alarm cau. :d by source range high
flux to avoid total loss of shutdown margin. An operator reaction time of at
least 15 munutes is consistent with the associated accident analyses of the boron
dilution event i the Final Safety Analysis Report (FSAR). The corresponding
surveillance requirement in TS 4.1.1.2 requires that the shutdown margin be
determined to be greater than or equal to the required value at least once every
24 hours by considering several factors, including RCS boron concentration,
RCS average temperature, and xenon concentration.

At 5:3° pm_on January 19, 1989, control room operators at Vogtle manually
tripped the Unit | wrbine and reactor to enter a planned outage to repair a leaking
socket weld for the drain line in the loop seal downstream of the pressurizer
safety rehef valve. After the unit was shut down, an extra shift supervisor
on shift completed Procedure 14005-1, “Shutdown Margin Calcalation,” which
must be completed every 24 hours when the plant 1s in Mode 3, 4, or 5. He
signed the procedure at 7:13 p.m. on January 19, 1989, However, the extra
shift supervisor incorrectiy completed Data Sheet 2, which applies to conditions
where the average RCS temperature 18 equal to or greater than 557 degrees
Falirenheit (°F). This action was incorrect because he should have completed
Data Sheet 4, which applies to conditons related to entering Cold Shutdown
{(Mode 5). The shutdown margin calculation that was completed by the shift
supervisor was based upon the wrong data sheet, and resulted in a calculated
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shutdown margin of 6.6% reactivity (i.c., delta k& »* and a required shutdown
‘0 of 2.58% delta k& These results indicated to the operators that no boron
slinon to the RCS was yequired in order to enter Cold Shutdown,

On January 20, 1989, &t approximately 9:00 am., a reactor engineer ques-
uoned the apparently low RCS boron concentration of 1323 pans per million
(ppm). His concern prompted the Licensee to stop the unit cooldown until the
shutdown margin calculation was verified. At 1022 am., the reactor engineer
completed a shutdown margin calculation that assumed an RCS temperature of
68°F and 0% reacuvity for xenon worth. His calev!ation. which did not take
nto account xenon worth, showed that 1800-ppm boron concentration was nec-
essary to obtain a shutdown margin of 4.015% delta &k compared to a required
shutdown margin of = 47% delta &%. This calculation failed to include credit
for xenon worth, which would have added approximately 3 8% delta k%4 1o the
shutdown margin and provided more than an adequate margin above TS require-
ments without further boration. Since no TS “imit was exceeded, GPC was not
required to submit, and did not submit, a written report 1o the NRC.

On January 20, 1989, at 1:38 p.m., the on-shift operations supervisor
recalculated the shutdown margin that had been incorrectly caloulated at 733
p.m. on January 19, 1989, The new calculation relied vpon plant data .a effcet on
January 19 and was based upon Data Sheet 4. The new calculation determined
that the shutdown margin was 4. 185% delta k% while the required shutdown
margin was 1.92% deita k4.

The NRC Resident Inspectors reviewed Procedure 14005-1, Data Sheets 2
and 4, the calculations concerning the data sheets dated January 19 and 20,
1989, and control room logs for that period. The NRC Swfi discussed the
inspection findings in Inspection Report 50-424, 425/91-20, dated September
12, 1991, The NRC Staff found that the shutdown margin calculation performed
at 7.13 p.m. on January 19, 1989, was incorrect in that the wrong Data Sheet
of Procedure 14005-1 was used. However, the inspector found no evidence that
the TS limits on shutdown margin were ever exceeded or that an inadvertent
criticality could have occurred because the wrong data sheet was used. The
confusing instructions on Data Sheet 2 of Procedure 14005-1 contributed to
this error. On March 26, 1989, the Licensee revised this procedure 1o simplify,
consolidate, and clanify the data sheets. The NRC Staff also confirmed that GPC
failed to wnite a Deficiency Card for this event which would have prompted the
Licensee 1o perform a followup review of the error. The inspectors reviewed

& Reacuvity s defined us the fractional change o neutron population from one neutron generation © the
hon Reactivity 15 expressed mathematically as (Kgpeoqve = K ey OF 88 deltn k&, where
K oftoctive 1 the multiplication factor in & nuclear sysiem expressing J: change n fission neutron population

per generation
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GPC's Deficiency Card program and found it to be adequate. They could find
no other instances of a failure to write a Deficiency Card.

Thus, the NRC Resident Inspectors determined that violations occurred. The
extra shift supervisor failed to follow procedures in selecting the data sheet.
Additionally. a shift supervisor made ar error ar . faled 1o write a Deficiency
Card.

Based on its review of Inspection Report 50-424, 425/01-20, the NRC Staff
has determined that these violations meet the criteria contained in sections V. A
and V.G 1 of the then-in-effect General Statement of Policy and Procedure for
NRC Enforcemenmt Actions (107 C.F.R. Part 2, Appendix C) for violations for
which @ Notce of Violaton need not be issued.  Section V.A allowed the
NRC to exercise discretion in issuing a Notice of Violation for isolated Severity
Level V violations, regardiess of who identificd them, provided the Licensce had
nitiated appropriate corrective actions before the end of the inspection. Under
section V.G.1, the NRC need not issue a Notice of Violation if the violation
was identified by the Licensee, 1s normally classified at a Severity Level 1V or
V. was reported if required, was or will be corrected (including measures to
prevent recurrence) within a reasonable time, was not a willful violation, and
was not a violation that could reasonably be expected ‘0 have been prevented
by the Licensee’s corrective action for a previous viowation. This practice of
not requiring the issuance of a Notice of Violation when a violation meets the
aforementioned criteria was adopted by the NRC as a means of encouraging
licensees 10 identify and correct violations and to avoid expenditure of limited
resources ior both the NRC and the licensee — resources that could be beuer
used in improving safety.

In summary, the Licensee identified and corrected the shutdown margin
calculation error, which did not result in the violation of a TS limit and did
not require a written report 10 the NRC. Moreover, the currected calculations
of the shutdown margin do not support the allegation that the error resulted
in “dangerously low™ boron concentrations in the RCS or that it endangered
the health and safety of the public. The NRC inspectors determined that, even
though a Deficiency Card was not written, the Licensec's followup review of
the error was prompt and had been completed before the end of the inspection.

Example (4):  “Taking" LERs (Petition § I11.6d)

The Petitioners claim that GPC employees were told, on Marcn 22, 1990,
to keep planned shutdowns on schedule by “taking” LERs *' The Petitioners

L “Taking” LERs implies that personnel mientionally do nov perform actions required by a TS at the specified
ume required by the TS action At o later time. they subsequently acknowledge this action was not performed and
(Continued |
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also contend that pressure to remain on schedule would necessarily result in an
intenional violation of TS and “taking” LERs in order to remain on schedule.

This 1ssue was reviewed as part of O1's investigation of an alleged intentional
TS wiolation with regard 10 a mode change with an inoperable neutron source
range monttor (see Exaraple 6 hereinafter). Ol's review and findings in this area
are documeincy i Il Report 2-90-012. The Ol investigation did not substantiate
the alleged “taking” of LERs. The personnel interviewed stated that they had
never been instructed to do “whatever it takes” to stay on schedule.

On the basis of this investigation, the NRC Staff was unable 1o conclude
that Vogtle personnel cither had & deliberate practice of, or were instructed 1o,
“take” LERs to stay on schedule. Similarly, statements made by the Petitioners
that SONOPCO's philosophy would necessarily result in managers intentionally
vio ating TS and “taking” LERs to remain on schedule were not substantiated
by the NRC Staff’s review. Therefore, the allegation was not substantiated.

Example (5):  Survediance Testing of Containment Isolation
Valves (Petition §111.6.¢.1)

The Peutioners claim that the Licensee knowingly concealed a violation
which, if uncovered., would have resulted in a safety-related shutdown of
Vogtle Unit 1. The violation allegedly concerned the failure 10 properly
test approximately thirty-nine containment isolaticn valves in violaton of TS
surveillance requirement 4.6.1.1.a

In February 1990, after operations personnel performed a monthly TS surveil-
lance on containment isolation valves and turned in their paperwork, the Shift
Supervisor recognized an error in that only two of thirty-nine valves had been
checked. The Shift Supervisor directed that all necessary surveillances be per-
formed immediately. The Shift Supervisor then examined previous records and
tound that the same error had also been made the previous month, and therefore.
that another violation of TS 4.6.1.1.a had occurred. The Shift Supervisor then
informed the Work Planning Group of the error and this group prepared and
delivered a Deficiency Card to the control reom. Since the missed surveillances
had already been completed by this time, no action was initiated under the TS's
LCO (shutdown within | hour). The Petitioners state that the Deficiency Card
should have been imtiated earher by the individual discovering the deficiency
and that the event was mishandled to conceal the discovery tme and to avoid
the shutdown requirement of the LCO.

ther write a report (LER) 1o the NRC as specified in section 5073 Thus. this “taking” LEKx would allegedly be
done i order 1o forgo performung the acuvity ruquired by a TS at a nme th would cause o schedule delay
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GPC reported this issue in a imely LER 50-425/90-01, dated March 27, 1990.
NRC resident inspectors reviewed the LER. as documented in Inspection Report
50-424, 425/90-10, and found that the task sheet contaned in the procedure
for performing this surveillance was inadequate. The format of the task sheet
resulted in cognitive personnel errors because the task sheet was unclear as 1o
ihe number of valves requiteu o be tested. The NRC Staff categorized this event
as a noncited violaton because the critenia for exercising discretion specified
in section V.G.1 of the then-in-effect Enforcement Policy (10 CFR. Pant 2,
Appendix C) were met (NCV 50-425/90-10-01).

An Ol investigation did not substantiate that this violation was willful.
Ol concluded in Ol Report 2-90-012, that the missed surveillance had been
reported in an LER and resulted from an inadequate Surveillance Task Sheet
that had lhisted equipment identification numbers of only two valves for the
monthly containment integrity check. Ol noted that the NRC resident inspectors
had reviewed the LER and documented the event without issuing 2 Notice of
Violation. O] also noted that the circumstances of this event were reviewed
during the NRC's special team inspection at Vogtle in August 1990, which
found that the Shift Supervisor did not conceal the true discovery time of
the missed surveillance in order 1o avoid a unit shutdown and that the Shift
Supervisor's actions to initiate an investigation into the adequacy of the previous
month's survetllance and to concurrently perform the missed surveillances were
appropriate.  Since the surveillance test 1s of short duration, it was completed
before the determination was made that the previous test had not been completed
correcily.  Since the surveillance test had already been iepeated once the
inadequacy of the previous test became known, a shutdown ol the unit at that
point was not required.

On the basis of the NRC Staft’s inspections and the Ol investigation, the
Petitioners’ claim that the Licensee knowingly concealed a technical violation
was not substantiated.

Example (6): Changing Modes with Required Equipment
Inoperable (Petition § I1.6.¢.11)

The Petitioners claim that the Licensee knowingly concealed another violation
on March 1, 1990, when a change from Mode 5 10 Mode 6 occurred even
though reguired equipment was not operable. Petitioners assert that the failure
to comply with the TS translated into a 12-hour schedule enhancement at a
critical juncture and was a willful violation,

The NRC resident inspectors, an NRC special inspection team, and Ol
mvestigators reviewed this issue. Results of these efforts are documented in
NRC Inspection Report 50-424/90-10 dated June 14, 1990, and Ol Report 2-90-
012. GPC also documeated this event in LER 424/90-004 daicd May 11, 1990,
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This LER described the Licensee-identified violation of TS 3.0.4 on March 1.
1990, when Uit 1 entered Mode 6 from Mode 5 with an LCO in effect for a
neutron source range channel. The LER attnibuted the root cause to cognitive
personnel error by the Shift Superintendent who failed to review the back side of
the relevant LCO Status Sheet that noted the mode change was prohibited while
the source range monitor was inoperable. Moreover, the Shift Superintendent
had not otherwise recognized the prohibition before authorizing the mode entry.

The NRC Staff interviewed vanous personnel involved in the review of plant
conditions and involved with documentation necessary to change modes. The
interviews indicated that the Shift Superintendent and the Unit Shift Supervisor
were aware of an active LCO at the ime of the mode change, but neither had
connected the LCO to a mode restniction. Both of these individuals indicated
that there had been no unreasonable emphasis on the cnitical path schedule.
Both denied that they had ever been given any indication or instruction to do
whatever it takes to stay on schedule. They also indicated that they did not feel
undue pressure to stay on schedule or any pressure to compromise plant safety
even though the mode change resulted in a reduction of the critical path outage
lime,

The NRC Staff expressed concern that the format of the LCO status sheet
contributed to the problem. Because the status sheet is a two-sided form
with the remarks section on the back of the form, a cursory review of the
sheet could result in any remarks entered on the back of the form being
overlooked. On the basis of the NRC resident inspectors’ review, the NRC
determined that a violation occurred as discussed in Inspection Report 50-
424/90-10. This violation was categorized as a noncited violation because the
criteria for exercising discretion specified in section V.G.1 of the then-effective
Enforcement Policy (10 CF.R. Part 2, Appendix C) were met (NCV 50-424/90-
10-03).

On the basis of evidence developed during the NRC inspections and Ol
investigation, the allegation of an intentional violation was not substantiated.

Example (7):  Failure to Declare RHR Pump Inoperable and Enter LCO
(Petition § IHL6.¢.1i)

The Pettioners allege that GPC knowingly concealed a TS violauon when
the “B" residual heat removal (RHR) pump was not declared inoperable after
cracking of the nuclear service cooling water (NSCW) hine. Specifically, the
Petiioners allege that, during the second refucling outage at Unit 1 (IR2),
with RHR train “A" out of service for maintenance, the RHR rram “B” pump
experienced excessive vibration and the NSCW motor cooler experienced a
leak at its outlet. TS 3981, "RHR and Coolant Circulation,” was allegedly
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violated because the Operations Departme 4 chose not to declare RHR pump
“1B” operable in an effort to mitigate the effect on the critical work path.

The NRC Siaff addressed this item in the Special Team Inspection docu-
mented in Supplement | to NRC Inspection Report 50-424, 425/90-19, dated
November 1, 1991, In section 2.2 of the Insp _tion Report, the NRC Suaff
concluded that the Vogtle Operations Department haa an adequate engineening
basis for accepting operability of the RHR pump even with the pump’s high
vibration and the NSCW leak.

The inspection team also concluded that declaring the pump inoperable would
not have affected the cnitical work path. The LCO actions would not have been
restricted because the contanment, except for ventilation, had been isolated as
required by TS 3.94. The LCO actions would not have prevented the Licensee
from continuing refueling activites in that the actions 10 close all containment
penctrations providing direct access from the containment atmosphere 1o the
outside atmosphere would have required only closing the containment veniilation
purge valve, which has an automatic closure signal. Thus, there is no evidence
that schedule considerations motivated the Licensee in this matter.

On the basis of evidence developed during NRC inspections. the allegation
that GPC knowingly concealed a TS wiolanon when the “B RHR” was not
declared inoperable was not substantiated.

3. Alleged Concealment of Safeguards Problems

The Pettioners allege (see Petitton §§ 111.7a and I11.7b) that GPC person-
nel, including a Vice President and General Manager, and a Southern Company
Services Manager, knowingly and repeatedly hid safeguards problems from the
NRC and willfully refused to comply with mandatory reporting requirements
The Petitioners further allege that the GPC Vice President made false statements
to the NRC during an Enforcement Conference about the status of safeguards
materials in Birmingham, Alabama, and that the alleged false statements proba-
bly influenced a subsequent civil penalty action taken by the NRC. The Petition-
ers claim that the false and misleading infurmation presented at the Enforcement
Conference and other information withheld from the NRC were highly signifi-
cant. The Petitioners assert that, if the NRC had the benefit of complete, factual
information, the NRC would likely have increased the Notice of Violation and
Proposed Imposition of Civil Penalty in the amount of $50.000 issued o the
Licensee on June 27, 1990, mio the hundreds of thousands of dollars.
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The Petitioners also allege that on July 23, 1990, plant and SONOPCO senior
management prevented the Site Secunity Manager from making a Red Phone™
notification within | hour as required by section 73.71. The Petitioners allege
that the manager was prevented from making the call in order 1o delay or defuse
the NRC's knowledge of programmatic problems on the part of the Licensee
regarding i wandling of safeguards docaments.

Olmnvestigated the allegation that (1) GPC knowingly and repeatedly hid safe-
guards problems from the NRC and willtully refused to comply with mandatory
reporting requirements, and (2) the GPC Vice President made false statements
to the NRC in an Enforcement Conference concerning the status of safeguards
material in Birmingham, Alabama. The results of these investigations are doc-
umented in Ol Report 2-91-003. The OI nvestigations did not substantiate
that GPC withheld pertinent information from the NRC at the time of the En-
forcement Conference on May 22, 1990, or that GPC management impeded the
reporting of safeguards events. On the basis of the OI investiguuons, the NRC
Staff concluded that the Notice of Violation and Proposed Imposition of Civil
Penalty of $50.000 were appropriate.

Ol also investigated the allegation that on July 23, 1990, plant and SONOPCO
sentor management prevented the Site Secunity Manager from making a Red
Phone notification within 1 hour as required by section 73.71. The results of
this investigaton are also documented i Ol Report 2.91-003. Specifically, the
concern was that the Site Security Manager was allegedly prevented from making
a Red Phone notfication for two events. The first event was that a safeguards
container had been found open and uncontrolled tor half an hour in Birmingham,
Alabama, in November 1989, The second event involved fourteen safeguards
documents that had been found uncontrolled in the SONOPCO oftices on June
15, 1990.

The first event constituted a violation of the reporting requirements of section
73.71, in 1989, when the uncontrolled container was discovered and not reported
1o the NRC within | hour. In 1990, as part of its corrective actions in response
to an NRC enforcement action, GPC identified the fact that a required repor
for this event might not have been made in 1989

GPC’s corrective actions in response 10 the NRC enforcement action also
identified the second event. GPC's consideration of the reporting requirements
for the first event was subsequently combined with a similar consideraton of
the need to report the second event. The second event also was not reported
within | hour as required by section 73.71

After reviewing OI's investigation results, the NRC Staff concluded that the
faiture to make a umely report on the second event and the deiay in informing

A Red Phone refers 1o » Licensee's Emergency Notification System and s used for immediate 1elephone
notifications 1o the NRC's Operations Center 1n accordance with 10 CF R §§ 5072 and 7371
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the NRC Staff of the discovery of the failure to report the hirst event were
due 1o the GPC’s cumbersome system for evaluating corporate security findings
through the site secunity organization, rather than any willful attempt 1o impede
the reporting process.

TI- NRC Staff dec'ded to take no additional enforcement acion for these
IWO ISSUES.  «on wetdsion o reframn from assuing a Notice of Viowtion for the
delay i reporting the first event was based upon section V.G.5 of the then-in-
effect Enforcement Policy (10 C FR. Part 2, Appendix C). This provision of the
policy allowed the NRC Staff to forego a Nouce of Violation when a violation
18 discovered as the result of corrective action for a previous enforcemen: action.
The NRC Stwaff considered the violation for the delay in reporting the second
event to be an additioral example of a violztion that the Licensee had identified
previously and for which it was, at the time, taking corrective actions. Therefose,
as provided by the aforementiored section V.G.5, the NRC Staff issued no
Motice of Violauon.

Based on the Ol investigation and NRC Stalf review, the allegation was not
substantiated.

4. Alleged Operation of Radioactive Waste Systems and Intimidation of
Plant Review Board Members

The Petitioners assert (see Petition § '11.K) that GPC endangered the public's
health and safety by operating radioactive wasie systems and facilites known
o be in gross violaton of NRC requirements. The Petitioners also state that
Vogtle's General Manager, Mr. George Bockhold, imtimidated members of the
Plant Review Board (PRB) when they atempted to consider 1t the use of the
waste system should be osumed

The NRC's Special Inspection Team reviewed this item and discussed
its findings in Supplement | to Inspection Report 50-424, 425/90-19, dated
November 1, 1991. The alleged improper installation and operatnon of the
radioactive waste system i1s discussed in section 2.1 of the Inspection Report
and *he alleged intimidation of PRB members 1s discussed in section 2.7 of the
Inspection Report.

The Petitioners allege that GPC installed and opera: 4 a radioactive waste
microfiltration system without performing an adequate engineering and safety
evaluation in accordance with 10 CF R, § 50.59 % This specific system 1< known
as the FAVA system because 1t 1s supphied by FAVA Control Svstems (FAVA).

Titke 10 of the Code of Federal Regulunons section 50 59 allows heensees 1o make changes in the facility and
procedures, or conduct tests or experimen:, as described in the safery analysis report, without prior Commission
approval. unless the proposed changes involve a change in the Technical Specifications or an unreviewed safety

question
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The Petitioners further alleged that the matenal configuration, fabrication, and
quality of the system did not meet the guidance of Regulatory Guide (RG) 1143,
“Control of Stainless Steel Weld Cladding of Low-Alloy Steei Components,”
and the requirements of the American Society of Mechanical Engineers (ASME)
Code.

In late ;. .., .2C emporarily installed and operated a ysten at Vogile lor
removing niobium-95. GPC planned to replace this temporary modificatuon with
a permanent system in the future.

In February 1985, GPC expenenced difficulty in removing colloidal mobim-
95 with the temporary system following a reactor shutdown for mamtenance
work. GPC contracted FAVA 1o help recufy this problems.  The Licensee
corrected the sitwation by nstalling a 0.35-mucron filter system downstream
of the existing prefilters. However, a large volume of radicactive waste was
generated because the 0.35-micron filters rapidly exhibited high differential
pressure and had to be changed frequently. The need to change filters frequently
also resulted in Radwaste Department personnel receiving additional radiation
exposure.

Upon evaluating the performance of the 035 mucron filter system, the
Radwaste Department determined that the best approach to the problem was
o install a backflush, precoat filter system. However, no operational data were
available for a system of this type in this specific apphication. FAVA supphed
a proprietary Ultra Filtrution System (Model No. SED/E) for testing to evaluate
whether this was a practical and effective solution to the problem. GPC installed
the temporary FAVA system before the Umt | refueline outoee and operated
it under Test Procedure T-OPER-X801. The test system kepi hquid effluent

releases well below the TS limits. The Radwaste, Chemustry, and Engineering
Departments evaluated the test results, and GPC issued a general work order to
purchase a permanent system.

In the early part of 1989, the Quality Assurance (QA) Department performed
an audit and idenuified a significant finding involving a programmatic breakdown
in the procurement of the temporary FAVA system and a fallure to meet
commitments of the FSAR. That finding prompted the Licensee to remove the
temporary FAVA system from service.

In late 1989, the Licensee sought to reinstall the FAVA system unuer a
temporary modification because colloidal cobait-59 and cobali-60 had o be
removed. The PRB reviewed this temporary modification and several members
expressed strong objections 10 1t based on the previous QA audit finding,

These objections prompted the Licensee to submit a Request for Engineering
Assistance (REA) and perform a safety evaluation in accordance with section
50.59 in November 1989, The Licensee's engineering staff subsequently
reviewed the November 1989 safety evaluation and found it 1o be adequate,
except that it did not properly address the guidance of RG 1.143 regarding
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the use of polyvinyl chlonde (PVC) piping. GPC performed another safety
evaluation in February 1990 to address this issue and the vulnerability of the
PVC pipes to radianon degradation. In the February 1990 sa‘ety evaluation,
the Licensee specifically stated that the FAVA system did not conform to the
criteria of RG 1,143 However, this deviation was found 0 be technically
acceptable for several ceasons: (1) The design of the FAVA sy .iem had been
previously evaluated and found to be adequate in the REA response of November
1989, except for the PVC pipes; (2) the locaton of the FAVA system was
inside a shielded watertight vault, which provided adequate assurance that any
system fatlures would be contained and would not create the potential for offsite
releases; and (3) the presence of PVC pipe in the FAVA system, although
contrary to RG 1.143, was acceptable based on subsequent design reviews
because the radiation exposure of the plastic was found 10 be within acceptable
limits,

Although the testimony of one of the PRB members indicated that the
temperature effects on the use of PVC in the FAVA system were not adequately
evaluated before the system was installed, the testimony of the corporate system
enginee: indicated that GPC had considered this before installing the system,
although it was not specifically documented in the safety evaluation.

Vogtle management subsequently consulted the NRC resident inspector 1o
seck an NRC position on placing the FAVA system back in service.  The
inspector was also provided additional information by other Vogtle management
personnel documeating reasons why it should not be placed in service. The
Licensee forwarded this package 10 Region I and NRR for review. In March
1990, following Region [T and NRR concurrence during a telep hone conference.
the Licensee placed the FAVA system in service with the following NRC
stipulations:

(1) That procedures for operating the FAVA system require that an
operator be present any time the system 15 1n operation;

(2)  That all hoses to and from the FAVA system be venified to conform
to RG 1143,

(3) That the cover over the FAVA system be securely fastened when the
system 1s in operation 1o ensure that if a spraying leak developed. it
would be contained in the concrete vault; and

(4) That the design of the walls of the auxihary radwaste building be
evaluated to determine if a design change was needed 1o reduce the
possibility of wall leakage if a hose develops a leak and sprays its
contents on the walls.

The Licensee comphied with these stpulations upon returning the system 1o
operation.

The review by the NRC indicated that the FAVA sysitem was onginaily
installed and operated by the Licensee without an adequate safety evaluation
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and did not meet the guidance in RG 1.143 in that PVC piping was used in this
system. However, this deficiency was of limited duration and the Licensee, upon
performing subsequent safety evaluations that were forwarded to and accepted
by the NRC Staff, concluded that the system was acceptable for use. The
NRC's extensive review developed no facts to support a conclusion that the
Licensee willfully violated NRC requirements or willfully operated the facility
in a manner to endanger the public health or safety.

The Petitioners also conteny that Vogtle's General Manager intnidated and
pressured PRB members during a PRB meeting.  The meeting occurred in
February 1990 and was for the purpose of determining the acceptability of the
safety analysis for installing the FAVA microfiliration system.

As previously discussed, the Licensee performed several safety evaluations
for the temporary modification to install the FAVA microfiltration system.
The NRC Special Inspection Team found, through its discussions with PRB
members, that, while reviewing these safety evaluations, various PR8 members
had expressed reservations on several occasions concerning the acceptability of
the FAVA system.

Although various PRB members may have expressed reservations, the in-
spection team, in reviewing the PRB meeting minutes regardine this temporary
modification, identified few instances of the PRB members documenting their
dissenting opinions. Specifically, the minutes of PRB meeting 90-15, on Febru-
ary 8, 1990, documented one PRB member's negative vote and dissenting opin-
wns regarding the acceptability of exempting the temporary modification from
regulatory requirements and the adequacy of the system’s safety evaluation. The
only other example of a dissenting opinion was in the minutes for PRB Meeting
90-32, on March 6, 1990. This dissenting opinion rejated to the acceptability
of voting on the FAVA system installation when the PRB member who raised
the initial questions and concerns on the operation of the FAVA system was not
present.

During discussions with NRC inspectors, PRB members indicated that, during
the various PRB meetings concerning installing the FAVA system, they felt
intimidated and pressured by the presence of the General Manager at the PRB
meeting. On one occasion, an alternate voting member felt inimidated and
feared retribution or retaliation because the General Manager was present at the
meeting and the PRB member knew the General Manager wanted to have the
temporary modification approved. However, the PRB member stated that he
did not alter his vote and felt comfortable with how he had voted This PRB
member also stated that he was not aware of any occasions where he or any
other PRB member succumbed to inumidation or any other occasions where he
or they feared retribution.

The PRB members informed the General Manager following the meeting
(PRB 90-15) that several of them viewed his presence as inimidating. On March
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1, 1990, the General Manager addressed this concern by meeting with all PRB
members 10 reiterate each member’s duties and responsibilities. He specifically
told the members that s presence at PRB meetings must not influence them
and that alternates should be sclected who would feel comforzble with this
responsibility. He alse addressed the difference between professional differences
of opinion and safety or qualty concerns, and methods for resolving each.

Thus, the NRC Staff has found that, in one case, a PRB voting member
felt intiidated and feared retribution because the General Manager was present
at the PRB meeting. However, this member stated that he did not change
his vote in response to the General Manager’s presence © He stated that the
General Manager was informed of this 1ssue and met with the PRB 1o allay fears.
The information obtained by the NRC Staff indicated that retribution did not
occur against any PRB member for revealing a concern about intimidation. The
inspection found that the instance involving a member fearing retribution was
confirmed, and the absence of dissenting opintons in the PRB meeting minutes
called o question the openness of discussions at PRB meetings.  Further
discussions with PRB members, however, indicated that the lack of dissenting
optnions was due to items being discussed and reviewed until all members were
comfortable with PRB decisions.

NRC resident inspectors at Vogtle frequently attend PRB meetings and have
found that the subjects are candidly discussed and the 1ssues resolved without
apparent mtimidation.

in summary. the allegation that GPC endangered the public health and safety
by operating the FAVA system in gross violation of NRC requirements was
not substantiated. The aliegation that a PRB member felt intimidated by the
General Manager during the meeting on the FAVA system was substantated,
but the reaction did not affect the PRB member's decision regarding safety.”

% During the heense amendments hearing on the DG wssue the Board heard evidence on the FAVA 1ssue in
the proceeding to determine whether or not intimudation of PRB members occurred  The PREB member who felt
intimudated was not called as a witness and provided no testimony  The interview notes of Mr Bill Lyon of the
Quality Concerns Program for the Vogtle facility on February 73 1990 confirm that 2t the time of the PRB's
voie on FAVA, the PRB member feli undue pressure to vote early, and probably would have voted “no” had Mr
Bockhold not been present because he thought thit FAVA did not meet Regutatory Guide entena. but that, given
hus PRB role as a health and safety reviewer. and considenng the placement of impingement barriers. there was
no health and safery problem  He also stated that e would be willing 10 meet with the Vogtie General Manager
o discuse the matter further  Intervenor Exh [-231 w ¥-9 (marked but not received o evidence)

The notes of the interview are consistent with the NRC inspection finding regarding intimudation

7 The incident. however. is another example of how the management style of the Vogtle General Manager could
result in discouraging individuals from vowing concerns. See ¢ g Secuon HLC of this Director's Decision
regardding the role of the Vogtle General Manager in the inaccurate and incomplete reporting of DG information
to the NRC
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B.  Alleged Illegal Transfer of Licenses (Petition § 1111 with Supplement
Dated October 1, 1990, July 8. 1991 Supplement § IV; License
Amendiment Proceeaag on lilegal Transfer Issue)

The Petitioners allege that GPC improperly tr - sferred control of its licenses
to operate the Hatch and Vogtle facilities to SONOPC L. [he Peutioners contend
that Mr. Joseph M. Farley — who was an officer of GPC's parent company.
The Southern Company, and its subsidiary, Southern Company Services —
was really the Chief Executive Officer (CEO) of SONOPCO and was, in tact,
responsible for operating the GPC nuclear facilities, beginning with the first
of three phases in the planned transition to Southern Nuclear. Petitioners
contend that Mr. McDonald, GPC Executive Vice President-Nuclear Operations,
received management direction from Mr. Farley regarding Vogtle facility matters
and that numerous oral and written statements regarding the organization were
mtentionally false to conceal Mr. Farley's role from the NRC.

The Petitioners contend that during Phase [ of the transition to Southern Nu-
clear, UPC, in effect, transferred control of its NRC licenses to the SONOPCO
Project. They base their claim, in part. on Mr. Mosbaugh having witnessed the
daily operation of GPC's nuclear facilities at the site and Mr. Hobby at GPC's
corporate offices. The Peutioners alleged that (Petition at 6)

The actual chain of command [was Vogtle] General Plant Manager George Bockhold o
SONOPCO Vice President McCoy: McCoy to SONOPCO's Semior Vice Presidenmt, George
Hairston. Hairston to SONOPCO's Executive Vice President and Chief Operations Officer,
R Patnck McDonald, McDonald 1o SONOPCO s Chuel Executive Officer, Mr. Farley

In a supplementary filing of Octaber 1, 1990, the Petiioners further contended
that Mr. Farley, “chose the GPC Corporate Officers which would be staffing the
SONOPCO Project even though he is not an officer or employee of GPC." In
the July 8, 1991 Supplement (at 20), the Petitioners asserted that Mr. McDonald
reported to Mr. Farley on administrative matters since the formation of the
SONOPCO Project.

The focus of the license amendment proceeding on the illegal transfer issue
was whether GPC, cither through omissions or misrepresentations, misled the
NRC about who was in control of the Vogtle facility, particularly in the context
of the extensive communications with the NRC. LBP-94-37, 37 NRC at 291.

A review of the history and background of the formation of Southern Nuclear
will assist in understanding this issue.

1. Background: Formation of Southern Nuclear

The Southern Company 1s the parent firm of five eleciric utilities:  Alabama
Power Company (APC), GPC, Gulf Power, Mississippi Power, and Savannah
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Electric. Two of these utilities are associated with nuclear faciliies at three
different sites. GPC is the principal owner and the holder of licenses from the
NRC to operate the Vogtle nuclear facility near Augusta, Georgia, and the Hatch
nuclear facility near Baxiey, Georgia. APC owns the Farley nuclear facility near
Dothan, Alabama. The Southern Company a'so includes Southern Company
Services, Inc., a wholly owned service organization.

In 1988, The Southern Companry established the SONOPCO Project for the
long-term purpose of establishing an operating company to eventually operate
the nuclear power generating plants that were then operated by GPC and APC #*
The establishment of a single operating company was to be accomphished in
three phases. During Phase 1, SONOPCO — which had not yet received the
approval of the Secunties and Exchange Commussion (SEC) — was formed
by The Southern Company as a “project” to provide support services to the
operating companies (GPC and APC). In Phase II, which s now n effect
for the Vogtle and Hatch facilities, SONOPCO (now called Southern Nuclear)
continues to provide support services to the operating companies, but has become
a legal entity, having obtained the approval of the SEC, and thereafter being
incorporaied by The Southern Company. Phase [l begins for the Vogtle and
Hutch facilities (and is currently in effect for the Farley facility) when Southern
Nuclear acquives NRC licenses to operate the nuclear facilities.

Because of delays associated with reaching agreement with one of the co-
owners, the transition occurred more slowly than first anucipated, and Phase |
of the project lasted for approximately 2 years (1989 and 19901 Duning this
phase, Mr. Farley was responsible for the admimstraw, . pects of forming
the new operating comprny. On February 24, 1989, Mr Farley was elected
Executive Vice President-Nuclear of The Southern Company and Executive
Vice President of Southern Company Services. Inc. Before these elections, he
had been President and Chief Executive Otficer (CEQ) of APC for almost 20
years.

Until Southern Nuclear acquired the NRC licenses, the GPC nuclear facilites
were 1o remain under the direction of GPC President, Mr. A. William Dahlberg,
[I, with a reporting chain downward of Executive Vice President-Nuclear
Operations (Mr. R.P. McDonald), Senior Vice President-Nuclear Operations

M in March 1988, GPC and APC mer with NRC 1o discuss thetr plans 1o form o sepa ate operaling company.
SONOPCO On July 25 1988 NRC met with GPC o discuss the corporate orgamzaaon of SONOPCO and
GPC, including the genenic activities and mitiatives mvolving the Vogtle and Hatch facil.ues  Enclosure ¥ 1o the
mecting summary prepared by NRC Region 1L August 11 1988, & Nuclear Operations- Transiion Organization
chiart, shows the Vice President-Nuclear (Haich), and the Vice President-Nuclear (Vogtle) reporting to Mr W G
Hurston. the Semior Vice President-Nuclear Operations and Mr W G Hairston reporung 10 Mr R P McDonald
the Executive Vice President-Nuclenr Operations  On March 1 1988, Mr McDonald was elected a semor oficer
of GPC and named Executive Vice Presideni-Nuclear. effecive April 25, 1988 On May 4. 1988 Mr W G
Haurston was elected Senior Vice President Muclear Operations of GPC and Mr C K. MeCoy was elected Vice
President-Nuclear of GPC (GPC subrutial. April 1 1991 Anachment | Exh 4)
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(Mr. W.G. Hairston, III), and the vice presidents for the Vogtle and Hatch
facihiies (Messrs. C.K. McCoy and TJ. Beckham, respecuvely). The APC
plants were 10 remain under the direction of the APC Presidert, with a similar
chain downward of Mr. McDonald, Ms. Hairston, and the vice president for the
Farley facilnty. Mr. McDonald and Mr. Hairston were officers of both APC and
GPC,

During Phase 1, which began on or about November 1. 1988, technical support
was provided to all three nuclear facilities by a common Techmcal Services
Group under a Vice President of Southern Company Services, Inc., who reported
to the Executive Vice President, Mr. McDonald. Administrative support o all
three facilities was provided by a common Administrative Services Group under
another Vice President of Southern Company Services, Inc, who also reported to
Mr. McDonald. Phase 1 was to be effective until the SEC approved the creation
of Southern Nuclear. Mr. Farley was not identified as having any responsibility
for operating the GPC nuclear facilities during this phase. He was responsible
for providing admimistrative services through Southern Company Services, Inc..
and was also responsible for the formation of SONOPCO. Although not in effect
during Phase I, Mr. Farley had been designated to become the President and
CEO of Southern Nuclear when it was established.

Phase IT began on December 14, 1990, with SEC's approval of The Southern
Company's request of June 22, 1988, 1o form Southern Nuclear, and the
election of officers on December 18, 1990; the Southert. Nuclear organization
was effectively implemented January 1, 1991, As part of Phase I, GPC's
Executive Vice President (Mr. McDonald) and Semior Vice President-Nuclear
Operations (Mr. Hairston) became officers of Southern Nuciear and reported
administratively to the President and CEO of Southern Nuclear, Mr. Farley.
The vice presidents of each nuclear facility also became officers of Southern
Nuclear. The Vice President of Techmical Services and the Vice President
of Administrative Services, respectively, for Southern Company Services. Inc.,
became officers of Southern Nuclear, rather than officers of Southern Company
Services, Inc. During this phase, GPC and APC retained their NRC licenses
and the responsibility for operating their respective nuclear facilities.

In Phase 111, Southern Nuclear has operating responsibility for the Hatch and
Vogtle factlities in accordance with the provisions of the NRC operating licenses
for those facilities.”

*The NRC approved license amendments on November 22 1991, that authonzed the vansfer of licenses for
the Farley faciliy from APC 1o Southern Nuclear
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2. Hlegal Transfer Hearing and Petition Issues

“Intervenor’s Prebearing Statement of Issues™ (Statement of Issues), dated
Decemper 12, 1994, raised twenty-eight issues to support Intervenor's illegal
wansfer issue for the license amendments proceeding ¥  The issues were
submitted 1n support _ f Intervenor’s contention that the Vogtle o erating license
should not be transferred to Southern Nuclear because 1t lacks the requisite
character and ntegrity. The twenty-cight issues repeat and further suppiement
assertions in the petition regarding an illegal wansfer of control of GPC nuclear
faciliies. These issues are summarized below based upon the more detailed
discussson of each issue in the Appendix to this Director’s Decision.

The gravamen of Intervenor's twenty-eight issues, like the related issues in
the petition, as supplemenied, 1s that the nuclear officers in SONOPCO Project
reported to Mr. Farley. rather than to Mr. Dahlberg, GPC's CEQ, and that
Mr. Farley controlled the Vogtle facility based upon his involvement in (1)
controlling daily operations; (2) establishing and implementing nuclear policy
decisions; (3) employing, supervising, and dismissing nuclear personnel, and
(4) comrolling costs. Intervenor also asserts that numerous documents and
statements provided to the NRC regarding the organizational structure and
responsibilities for managerial control of the Vogtle facility were inaccurate or
incomplete because they do not show Mr. McDonald report'ng to Mr, Farley or
Mr. Farley functioning as the de facto Chief Executive Officer of the SONOPCO
Project.

Issues 1, 3-5, 7, 10, 11, 15, 16, 18, and 20-24 in Intervenor’'s Statement of
Issues assert Mr. Farley's role with datly operations of the Yogtle facility and
allege that GPC concealed this role and a de facto organization by providing the
NRC inaccurate and incomplete information. As discussed in the Appendix 1o
this Director’s Decision, Intervenor’s assertion that Mr. Farley functioned as the
de facto Chief Executive Officer of the SONOPCO Project is not supported by
the hearing record. Mr. McDonald did not report 1o Mr. Farley regarding GPC
licensed acuvities, The items cited do not demonstrate that Mr. Farley exercised
control over licensed activities at GPC’s nuclear facilities during bis involvement
in the SONOPCO Project. Rather, the record shows that GPC controlled the
daily operations of the Vogtle facility in accordance with & chain of command
extending from the Vogte General Manager, through the Vice President of the
Vogtle facility, through the Senior Vice President-Nuclear Operations, through
the Executive Vice President-Nuclear Operations, to the President and CEO of
GPC. A Nuclear Operations Overview Commuttee of the GPC Board of Directors

‘(’Althoulh Imtervenor identified 2% issues in s Statement of lssues. two issues were both numbered [4A and
148, and Intervenor presented no evidence or proposed findings on Issue 25
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conducted periodic reviews of the regulatory and operational performance of
GPC's nuclear plants,

Issues 1, 9. 15, 17, and 20 of Intervenor’s Statement of Issues (and page
4 of the October 1, 1990 Supplement 1o the Petition) include allegations that
Mr. Farley controlled the Vogtle facility based upon his involvement with
establishing and implemeiung nuclear policy decisions. As discussed in the
Appendix to this Director's Decision, the heanng record shows that nuclear
policy decisions for the Vogtle facility were established and implemented
by GPC, and there was no evidence that Mr. Farley established the outage
philosophy or any other operational policies for the Vogtle facility. Mr. Farley's
limited involvement 0 a 1989 rate case matter before the Georgia Public
Service Commission (1.e., his review of draft testimony regarding alicrnative
performance standards) did not indicate any control of GPC's nuclear operations
or licensed activities. Intervenor also provided no information that The Southern
Company Management Council acted as the SONOPCO Project board of
directors until the Project was incorporated.

Issues 1, 6, 8, 14A, 14B, 15, 19, 21, 27, and 28 of Intervenor's Statement of
Issues (and pages 1-3 of the October 1, 1990 Supnlement to the Petition), in-
clude assertions that Mr. Farley exercised control over nuciear p zrsonnel matters
for the Vogtle facility because he (1) selected and approved GPC's management
staf”, (2) reviewed nuclear personnel in 1989 as evidenced by GPC Management
Council's exclusion of nuclear personnel from its 1989 companywide review of
mana rement; (3) decided that Mr. Michael Barker, a GPC employee, would not
he tansferred from the SONOPCO Project to the Nuclear Gperations Contract
Admimstration (NOCA) sroup in Atlanta; (4) prepared wir. McDonald's annual
performance appraisal, and (5) implemented changes in Vogtle personnel eval-
uations and pay. As discussed in the Appendix to this Director's Decision, the
record does not show that Mr. Farley controlled GPC nuclear facilities by em-
ploying, supervising, and dismissing nuclear personnel, or that GPC provided
inaccurate information to the NRC regarding Mr. Farley's involvement with per-
sonnel matiers.

Issues 1, 6, 12, 14A, 14B, and 17 of Intervenor’s Statement of Issues allege
thet Mr. Farley's control of GPC nuclear facilities is shown threagh budget and
personnel pay matters in that (1) Southern Nuclear, its predecessor, and The
Southern Company controlled GPC's nuclear budget since November 1985, (2)
Mr. Farley impiemented changes in personnel evaluations and pay for Vogtle
nuclear oprrations personnel: and (3) the GPC Management Council did not
review GPC's 1990 nuclear operating budget. Inteivenor asserts that inaccurate
and incomplete information was provided to the NRC regarding GPC's control
of budget and personnel pay matters. As discussed in the Appendix to this
Director's Decision, the heartng record does not support a conclusion that GPC
misrepresented its budgets affecting the operation of GPC licensed facilities.
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There 1s no indication in the hearing record that the particular process GPC used
to develop its budget is dispositive to Intervenor's assertion that Mr. Farley, The
Southern Company, or SONOPCO Project controlled the operation of the Vogtle
facility. Rather, the record shows that GPC was responsible for the costs of the
Vogtle facility. After review by GPC's Management Council, the operating and
capital budgets were approved by GPC's President and CEG, und the capital
budget was also approved by the GPC Board of Directors. The record does not

support that Messrs. Farley and Edward L. Addison, the President and CEO of

The Southern Company, approved GPC's nuclear budgets. As an Executive Vice
President of The Southern Company, Mr. Farley was involved in reviewing the
nuclear budgets as part of the normal process for preparing annual budgets in the
Southern system. Given The Southern Company's holding company status, Mr.
Addison's involvement in reviewing and providing guidelines and requirements
for adequate earnings and reasonable capital needs was appropriate, and did not
constitute control of operations at GPC facilities.

Issues 1, 2, 12, 13, 18, 19, and 26-28 in Intervenor's Statement of Issues
contain assertions that GPC managers provided naccurate or incomplete infor-
mation to the NRC when describing its organization and plans to form Southern
Nucfear, wund when responding to the petiion. The alleged musrepresentations
or omissions regard statements about (1) the Vogtle chain of command, (2) Mr,
Dahlberg’s relationship with Vogtle site management, (3) Mr. Farley's respon-
sibilities as Executive Vice President-Nuclear of The Southern Company. (4)
the 1989 title of Mr. Dahlberg, (5) SONOPCO Project’s control over the Vog-
tle facility since November 1988, (6) the composition of the GPC Management
Council, and (7) Mr. Farley's title in 1988, As discussed in the Appendix to this
Director’s Decision, the record shows that GPC provided some inaccurate or in-
complete information to the NRC when describing its organization and plans to
form Southern Nuclear, and when responding to the petition. This information
involved (1) the omission of Mr. Hairston when Mr. McDonald described the
Vogtle chain of command durning a March 30, 1989 meeting (which was later
corrected by GPC after reviewing the meeting transcript and was already accu-
rately depicted in the FSAR); (2) a 1989 FSAR organizational chart showing
the position of Mr. Dalilberg as "Chairman and CEO" rather than “President
and CEO"; and (3) GPC's April 199} written response to the petition indicating
that the GPC Management Council included all senior vice presidents (which
was inaccurate because Mr. Hairston was not a member), and indicating Mr.
Farley's title in 1988 10 be Executive Vice President-Nuclear of The Southern
Company (a position he did not assume until March 1, 1989). While the NRC
expects licensees to provide complete and accurate information, the inaccurate
or incomplete information at issue here was of minor safety significance in
terms of the NRC Staff’s understanding of the proposed hoense transiers, did
not misiead the NRC, and was not sufficient to warrant NRC enforcement action
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or conclusions that (1) GPC concealed an unauthorized role of Mr. Farley or a
de facto, unauthorized organization for control of GPC nuclear facilities; or (2)
GPC lacks the requisite character and integrity 1o be a licensee.

3. NRC Staff Testimony During Hearing on llegal Travsfer issue

NRC Staff testimony (hereafter, “Staff”) regarding the alleged illegal transfer
of control issue was jointly presented by Messrs. Fredenick R. Allenspach,
an NRR technical reviewer who reviewed the Administrative Controls section
of the Vogrle Techmeal Specifications i 1987. Darl §. Hood, the Licensing
Project Manager for the Vogtle facility; and John F. Rogge, Jr., formerly the
Senior Resident Inspector at the Vogtle site during the time SONOPCO and
Mr. Farley are alleged 10 have taken operaung control of the Vogtle facility.
These individuals provided evidence based upon their own personal knowledge
and based upon their institutional knowledge derived from their work and their
relation to other members of the NRC Staff who perform activities relating to
the Vogtle facihity encompassing the period 1987 to 1995

The former Senior Resident Inspector’s observation that GPC officials op-
erated the Vogtle fucilities was particularly significant in that he and Mr. Al-
lenspach participated in the December 1988 inspection of the SONOPCO Project
offices, interviewed GPC management, including Messrs. McDonald, Hairston,
and McCoy concerning the management chain of command through Mr. McDon-
ald, along with the organizational structure and supporting role of the SONOPCO
Project. Mr. Rogge concluded that GPC was in control of Vogtle operations and
that the changes in management personnel and organization beginning in 1988
did not affect GPC’s control over Vogtle. He also concluded that ihe control
and direction of daily operations at the Vogtle facility were perforined by the
onsite GPC employees under the direction of Mr, McCoy, Staff, ff. Tr. 2620,
at 4-6. Mr. Rogge's conclusions were based on the Vogtle FSAR statements,
the Vogtle TSs, and his mterviews of Licensee personnel. Tr 2159, 2716-17
(Rogge).

While the NRC did not inspect, or require to be reported, the number of times
that GPC's Executive Vice President-Nuclear communicated wath the President
of GPC, the NRC Staff's focus regarding the conduct of operations is where
nuclear safety has its immediate and greatest impact, 1.e., on the nuclear power
plant tself and its immediate management. Based on frequent visits and dealings
with Vogtle staff at the level of Vice President-Vogtle and the Vogtle General
Manager, plant operations appeared consistent with the organization described
in the FSAR. Tr. 2656-57, 2664 (Hood).

The NRC Staff witnesses’ visit at the Vogtle facility and corporate offices
in Birmingham, Alabama, in September 1994 confirmed the accuracy of the
Updated Final Safety Analysis Report (UFSAR) descriptions and figures, and
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determined that GPC controlled operation of the Vogtle facility. Their conclu-
sions were based upon discussions with numerous managers of GPC, SNC, and
Southern Company Services, regarding their organizational responsibilities and
structure, including details of their respective employment and their involvement
with respect to the Vogue facitity, and discussions with the NRC's Resident
Inspectors stationed at the Vogtle facility regarding their observations of the
day-to-day control of the facility by GPC managers and the support services of
SNC and Southern Company Services employees. Staff at 9.

The NRC Staff witnesses were present throughout the hearing regarding the
illegal wransfer issue. heard the evidence presented by all of the witnesses,
and Mr. Hood was present during most of the depositions regarding illegal
transfer. In their opinion, the hearing record disclosed no evidence to indicate
that the operating licenses for the Vogtle facility had been transferred by GPC
to SONOPCO Project or Southern Nuclear, or to otherwise alter the conclusion
in the partial Director's Decision, DD-93-8, that GPC controls operations at the
Vogtle facility. Tr. 2734 (Allenspach, Hood, Rogge).

In summary, the observations and testimony of key NRC Staff personnel
involved with regulatory oversight and technical review of Vogtle's conduct of
operations at the tme of the alleged transfer of control indicate that GPC has
maintained control of Vogtle operations and hicensed activities. The testimony
shows that the conduct of operations and support at the Vogue facility has
proceeded, and i1s proceeding, consistent with the phased reorganizations that
were described at the outset to the NRC whereby Southern Nuclear will
eventually become the sole operator of the GPC nuclear facilities,

4. Conclusion

On the basis of the foregoing, 1 conclude that GPC has not transferred control
of the operating license for the Vogtie facility without the prior consent of the
NRC. While Intervenur identified some inaccurate or incomplete information to
the NRC by GPC, this inaccurate or incomplete information was either corrected
or not significant in the context of the numerous communications regarding the
three-phased tansfer and the NRC's focus on areas that directly impacted plant
operations and licensed activiies. The mmaccuracies identified do not show a
pattern to deceive the NRC regarding the control of the Vogtle facility. Thus,
there 15 no basis to conclude that GPC either misled the NRC or lacks the
requisite character and integrity 1o be a licensee.
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C.  Diesel Generator Reporting and Reliability Issues (Petiion §111 3,
License Amendments Proceeding on DG Issue)

Petitioners allege in the section 2.206 petition, and Mr. Mosbaugh contended
in the license amendments proceeding, that GPC knowingly provided inuccurate,
incomplete, or misleading information regarding DC *~ ung results and r=liabil-
ity (including the number of staits and the moisture content (i.e., “air quality”)
of DG starting and control ai)’' ix 1990, as well as i April 1991 statements
regarding the knowledge and involvement of senior GPC officials with respect
to inaccurate 1990 DG information.™  The alleged inaccurate, incomplete, ot
misleading information was provided in GPC's April 9, 1990 presentation and
letter to the NRC (seeking permission to restart); in the April 19, 1990 LER on
the Site Area Emergency (SAE); i a June 29, 1990 cover letter forwarding the
revised LER and addressing GPC's QA audit and DG recordkeeping practices;
in an August 30, 1990 letier; in GPC's Petition Response of Apnil 1, 1991, as o
Mr. Hairston's involvement in developing false DG start information during the
April 19, 1990 telephone call and as evidenced by the actons of GPC managers
when they became aware of inaccurate start counts. Petition at 10-11; Intervenor
Findings at 78-235 and 263-311.

Petitioners also claim that the inaccurate, incomplete or misleading informa-
tion was conveyed in GPC's “White Paper” response during the August 1990
special team nspection in that it (1) excluded Messrs. Hairston and McCoy
from che list of participants on the April 19, 1990 telephone call, (2) stated that
all revisions were reviewed by the Plant Review Board (PRB): (3) indicated
that Messrs. Jimmy Paul Cash (a Unit Superintendent) and George Bockhold
worked together on the DG testing slide prepared for the April 9, 1990 presen-
tation to NRC: and (4) omutted Mr. Kenneth Burr, a Southern Nuclear corporate
engineer, from the hist of individuals who wrote the Apnl 9, 1990 leter. At
hearing, Intervenor Mosbaugh also cited GPC's failure to include Safety System
Performance Indicator Data in GPC's April 9, 1990 letter as another attempt to
mislead the NRC.

Y The air quality 1ssues considered during the lic ¢ heanng ¢ d GPC's Margh-April 1990 statements
to the NRC. including the NRC's incident Investugaton Team (1iT), was whether GPC officials were willful or
roklessty careless of the facts (as oppose | 10 complete and accurate)  (a) in the statement in the April 9 jetier
that air quality was satisfactory. (h) i ‘he statement o the April @ leter that recently obtained high dewpoint
rendings resulied from faulty instrumentation. and (c) in other communications with the NRC regarding gh
dewpoints. Memorandum and Order (Summary Disposition:  Asr Quality). dated April 27, 1995 (unpublished)
at 69 Intervenor s clam that poor wir quality was the root cause of the DG failures that caused the SAE was not
within the scope of the hearing contention and 1s not considered in this Director's Decision. See il at 6

% The petion stated that SONOPCO provided inaccurate false information. however, only corporate managers
at Mr George Hairston's level (Senior Vice President-Nuclear Operations) and above are officers of both GPC
and SONOPCO/Southern Nuclear
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Ol conducted an investigation and issued a report i December 1993
Ol concluded that: (1) the Vogtic General Manager dehiberately presented
mcomplete and maccurate information to NRC in the April 9, 1990 mecting
and letier with respect to DG starts and air quality measuremenis; (2) a group of
GPC  _mor managers conspired to submit a fu'se statement in the April 19, 1990
LER: (3) th. .« Senior Vice President-Nuclear Operations, with at least a
minimum of careless disregard, submitted a false statement in the June 29, 1990
letter transmitting a revision o the LER; (4) the Vice President-Vogtle Project.
with at least careless disregard, submitted a false and misleading statement in
an August 30, 1990 letter explaining why the April 9 letter was inaccurate; and
(5) the GPC Executive Vice President-Nuclear Operations deliberately provided
inaccurate information in an Apnl 1, 1991 Jetter discussing pardcipants in a late
atternoon conference call on April 19, 1990,

The NRC Staff evaluated the results of the Ol investigation of the DG 1ssues
and concluded that, contrary to section 509, GPC lad provided inaccurate
and wcomplete information to the NRC on four separate occasions as a result
of an adequate regard, individually and collectively, by a number of senior
GPC officials for complete and accurate communications with the NRC. The
performance falures involved in the violations constituted a Severity Level 11
problem as cited in the May 9. 1994 Nouce of Violaton and the February 13,
1995 Modified Notice of Violation (wherein the NRC imposed a $200,000 civil
penalty).

1. March 20, 1990 Site Area Emergency

On March 20, 1990, a worker accidentally backed a truck into a switchyard
support column causing a loss of offsite power at Vogtle Unit 1. At that time,
Unit 1 was in a refuel'ng outage. and one of the DGs (DG-1B) had been removed
from service for a maintenance overhaul. The other DG (DG-1A) was available
and was called upon to start twice, but on both occasions failed to maintain
running speed. On a third attempt. the diese! started, restoring power 36 minutes
after the loss of offsite p-wver. This event prompied the declaration of an SAE.

On the same day as the event, GPC conducted several trouble hooting starts
on DG-1A 1o determine, if possible, the cause of the ¢ .ont. The dier * staned
and ran without problems each of these times. The plant staft then shfied s
attention 1o the DG-1B in order to return 1t 1o servive expeditiou:!s. As part

M The allegation concerning SSPI data was not subnutied to O until after the repor on DG statements wis
published O did not compiete activities on this issue due 10 the staleness of the 1ssue and the wring of the mater
at hearing before settlement was reached

Min LBPO4.15 39 NRC at 255-56, the Board ruled that allegations in the NRC's NOV issued May 9, 1994
were important 10 the admitted contention and within the scope of the proceeding
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of the effort to return the DG 1B 1o service. GPC performed a number of post-
maintenance starts and tests between March 21 and March 24, During these
tests, post-maintenance difficulties were expenienced, including two failures of
the diesel to start on March 21 because of nadequate fuel in iae fuel lines after
diesel reassembly. In audition, during a run on March 22, DG-1B tripped on a
high lube i wuperature signal; during a run on March 23, the diesel inpped
on low jacket water pressure and low turbo lube oil pressure signals: and during
a run on March 24, a high jacket water temperature alarm was received but the
diesel continued o run,

Immediately after the SAE, the NRC assembled an Augmented Inspection
Team (AIT), which arrived at the Vogtle facility on March 22, 199C. On
March 23, 1990, the NRC issued a Confirmation of Action Letter (GPC Exh.
II-4) 10 GPC that, among other things, confirmed that GPC had agreed not to
return Umit | 1o cniticality until the Regional Admimistrator was satisfied that
appropriate corrective actions had been taken, so that the plant could safely
return to power operations. The letter also indicated that equipment involved
in the incident may be quarantined (minimizing personnel access to areas and
equipment consistent with safety) and that GPC could take any action it deemed
necessary 10 (1) achieve or maintain safe plant conditions. (2) prevent further
equipment degradation, or (3) test or inspect as required by the plant's TSs. A
quarantine order was subsequently 1ssued by the NRC concerning DG equipment.
GPC Exh. [1-65.

On March 24, Mr. William Shipman (General Manager—Plant Support)
and Mr. C. Kenneth McCoy (Vice President-Vogile Project) discussed with
site personnel, including Mr. Bockhold (Vogtle General Manager) and Mr.
Mosbaugh (Acting Assistamt General Manager-Plant Support), concerns that
these *est results had raised about the pueumatic controls. The site was instructed
to make sure the NRC and the AIT participated in the troubleshooting activities
and received any documentation, and to obtain NRC concurrence before anything
wis changed. Prefiled Testimony of C. Kenneth McCoy on Diesel Generator
Reporting Issues, ff. Tr. 2839, “McCoy DG,” at 3-4.

On March 25, 1990, the NRC upgraded the AIT 1o an Incident Investigation
Team (IT),® composed of NRC and industry personnel and headed by the
NRC.

After recovery from the SAE, GPC assembled an Event Review Team to iden-
tify the root causes of the event and to determine appropriate corrective actions,
The Event Review Team included Messrs. Jimmy Paul Cash (Unit Superinten-
dent), Paul Kochery (Vogtle Engineering Supervisor-Operations Modifications ),

" The results of this investigation are documented in NUREG- 1410 “Loss of Vital AC Power and the Residual
Heat Removal System Duniog Mid-Loop Operatons ar Vogtle Unit | on March 20, 1990, dated June 1990 Staff
Exh 1146 at | see ¢ g NUREG-1410, Appendix ) (GPC Exh 11-167)
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Georgie R. Frederick (onsite Supervisor of the Safety Audit and Engincering
Revizw (SAER) group). and Tom Webb (Sentor Licensing Engineer).

The NRC was informed of problems that occurred duning the post-mainte-
nance testing of DG-1B as indicated by a March 24, 1990 memorandum by Mr.
Kendall (an AIT and 1T member) that identified the March 23 1990 tnp (low
Jacket water pressure and low turbo oil pressure, also called start number 134)
as being significant.** The NRC was briefed on GPC’s troubleshooting plan for
additional testing of DG-1A and DG-1B. Testing on DG-1B was conducted on
March 27 and March 28, and included sensor calibration and replacement. testing
of the pneumatic logic controls, pneumatic leak testing. an undervoltage test. and
an operational surveillance. It resulied in DG-IB being declared operable on
March 28 The additional testing for DG-1A, which was similar in scope, was
performed between March 29 and April 1, at which time DG-1A was declared
operable. Additional starts on both diesels occurred after these tests, in order
to establish the reliability of the diesels.

At the NRC’s request, GPC also examined whether the diesel control air
system could be the cause of the March 20 DG-1A failure. GPC tested the
diesel air system for moisture and conducted a review of the control air filters.
High dewpoint readings were recorded on DG-1A on March 29 and additional
high dewpoint measurements were recorded on or about April 5-7, 1990. GPC
eventually decided that most of the high readings were inaccurate.

On April 9, 1990, GPC gave an oral presentation to the NRC in support of
GPC's request 1o return Vogtle Unit | to power operations after the SAE. In
response to an NRC request that GPC address DG relhiability at the meeting,
Mr. Bockhold, the Vogtle General Manager. presented information on DG starts
since the SAE using a viewgraph shide, which hsted the sequence of testing on
DG-1A and DG-1B and stated that there were “18 SUCCESSFUL STARTS”
for DG-1A and “19 SUCCESSFUL STARTS” for DG-1B. GPC intended to
convey to the NRC in the April 9 preseniation (and the NRC understood)
that there were eighteen and nineteen “con: ecutive successful” starts without
problems or failures after the March 20 SAE. A written summary of the Apnil
9 presentauon was provided to the NRC in an April 9, 1990 letter, “Vogtle
Electric Generating Plant Confirmation of Action Letter,” signed by Mr. Hairston
and reviewed by corporate managers and Mr. Bockhold. The summary, the
Licensee's troubleshooting efforts, and the NRC's inspection activities were
among the bases for the NRC's decision 1o authorize the restart of the facility
on Apnl 12, 1990."

% An April 6, 1990 GPC hist of diese! starts from Masch 13 through March 23, which showed the problem starts
on March 22 and 23, was also provided to the IIT

STNRC conditions garding the guarantine of equipment involved in the SAE and other measures 10 facilitate
the IIT s investigation of the event that wese stated in the March 23, 1990 Confirmation of Action Letter remained
in effect
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2. Diesel Generator Statements
a. April 9, 1990 Presentation and Letter

Intervenor alleged that GPC, by and through its officers and employees,
knowingly, deliberately, and willfully submitted inaccurate information to the
NRC in an April 9, 1990 wal presentation and letter regarding the number of
starts of the DGs. Intervenor contended that (1) GPC submitted the numbers
eighteen and nineteen successful starts with full knowledge that the numbers
were incorrect, and (2) a typed “Cash List” that showed the inaccuracies was
a backup shide that was circulated to corporate offices before the presentation.
See Tr. 8310, 8313-15 (Mosbaugh): P.efiled Testimony of Allen L. Mosbaugh,
ff. Tr. 8263, “Mosbaugh,” at 43-44; Intervenor Findings 85-89.

In the Modified NOV issued February 13, 1995, the NRC Staff concluded
that, contrary to section 50.9:

[1jaformation provided to the NRC Region Il Office by Georgia Power Company (GPC) in
an Apnl 9. 1990 letter and i an Apnil 9, 1990 oral presentation to the NRC was inaccurate
in a matenial respect. Specifically. the letter states that.  “Since March 20, the 1A DG has
been sturted 18 times, and the 1B DG ha. becn stane! 19 umes No failures or problems
have ocourred duning any of these stans

These statements are inaccurate in that they represent that 19 consecutive successful starts
without problems or failures had occurred on the 1B Diesel Generator (DG) for the Vogtle
facthity as of Apnl 9. 1990, when, in fact. of the 19 starts referred to in the letter associates
with the 1B DG at the Vogtle facility, three of those starts had problems  Specificaily, Stast
152 inpped on high temperature lube oil, Start 134 tripped on low pre<iure jacket water and
Start 136 had a high emperature jacket water trip alarm. As of .. %, 1990, the |B DG
had only 12 consecutive successful starts without problems or failures rather than the 19
represented by GPC The same inaccuracy was presented (o the NRC at its Region 11 Office
dunng an oral presentation by GPC on Apnil 9. 1990

The inaccuracy was material In considering a restant decision, the NRC was especially
interested in the rehability of the DGs and specifically asked that GPC address the matior
in its presentation on restart. The NRC relied, i pan, upon this information presented by
GPC on Apnl 9. 1990 in the oral presentation and in the GPC letter in reaching the NRC
decision to allow Vogtle Unit | to return to power operation

GPC asserts that the Apnl 9, 1990 presentatuon and letter contained incorrect
DG start-count information due to poor GPC internal communications and
personnel mistakes, including by Messrs. Cash and Bockhold, and it was not
due 10 indifference as to the need for accuracy. GPC August 30, 1990 Leter
(GPC Exh. 11-18); GPC Response to NOV, dated August 2, 1994 (Intervenor
Exh. 11-105), at 2; Letter from C.K. McCoy to Mr. James Lieberman, dated
February 1, 1995 (GPC Supplemental Reply to NOV).

The NRC Staff found that the count errors were caused by performance
farlures in collecting and reporting the data, and found no evidence that GPC



employees deliberately and knowingly submutted, or conspired to submit, in-
complete or inaccurate information. See Vogtle Coordinating Group Evaluation,
Conclusions, and Recommendations, dated November 4, 1994 (Staff Exh. 11-50)
at 1-4; Testimony of David B. Mattnews, Pierce H. Skinner, and Darl S. Hood
on the Diesel Generator Issue (Staff DG Panel), ff. Tr. 14,758, at 11; May 1994
NOV (Staff Exh. 11-46); Modified NOV (Staff Exh. 11-51). The Staff found that
the errors were caused by (1) Mr. Bockhold's failure in requesting the count to
nstruct Mr. Cash as to his criteria for a successful start (without a problem or
failure),™ the point at which to begin his count, and 1o assess the count data
provided to ensure that it was what he had requested: and (2) Mr. Cash'’s failure
in performing and reporting his count 10 ensure that the data provided were what
Mr. Bockhold had requested. NOV (Staff Fxn. [1-46) at 2-3; Staff DG Panel at
4.5, 11.

The hearing record does not support Intervenor’s position that the submission
of eighteen and nineteen successful DG starts reported to the NRC by GPC
in the April 9 presentation, and letter of the same date. were knowingly and
willfully false.” While recollections were not clear about events occurring §
years earlier, Mr. Bockhold testified that he intended to present a number of
consecutir 2 success “ul starts as support for GPC's position that the DGs would
perform their intended function, and instructed Mr. Cash to review the operators’
logs and determine how many consecutive successful DG starts had been made
with no signiticant problems. Prefiled Testimony of George Bockhold, Jr., on
Diesel Generator Reporting Issues, ff. Tr. 3309, “Bockhold DG,” at 6; Tr. 3422,
3424 (Bockhold). Mr. Cash (an experienced Unit Superintendent and member
of GPC's Event Review Teain for the SAE) recalled that he was to determine
the number of starts after the event that were without significant problems *
Prefiled Testimony of Jimmy Paul Cash on DG Reporting Issues, ff. Tr. 4389,
“Cash,” at 2, 3

¥ The term “successful start” was ambiguous in that it was subject (0 various interpretations and is not defined
by NRC in guidance documents such as Regulatory Guide 1 108 A count of successful stants without problems
or fallures wias dependent upon having a definition for what constituted a successtul start and the point at which 1o
begin the count ‘Tr 6875-76 (Greene), Tr 5920-22 (Horton), see Tr $975.99. 4962 GPC witnesses had various
interpretations of (1) “successful stans,” (2) what constituted a problem start. and (1) when to begin the count,
Tr 6875 (Grecae), Tr 1547 (Bockhokd), Tr $922 (Morton)

" Imervenor usserts that (1) the fatlure to utilize established review and verification procedures for the Apnl
9 letter and (2) the failure 10 subject the letter 0 PRB review is circumstaniial evidence that corporate officials
(who were both GPC and Southern Nuclear employees) wanted 10 keep the DG start information or the air quality
information free of meaniagful verification. Intervenor Findings 1 30139 Whale such acttons may have disclosed
problems in the count data, GPC's explanation that the April 9 letter was not handled as routine correspondence 1n
order 10 expedite the drafting and review process is reascnable given that the TS do not require PRB review and
s desire 0 expedite restart See Tr 295K (McCoy) The mustakes exhubited, however, are of regulatory concern
as cited in the Staff s enforcement action

W in his June 14, 1993 OF interview. M Cash stated that he viewed & “significant proolem’ as something that
would have prevented the DG from running i an emergency O Exh 10 at 11 At neanng. Messrs. Cash
and Bockhold considered a stan successful without signihicant problems (0 be one where the diesel had started

(Continuedi



NRC personnel at the April 9, 1990 meeting were aware of DG testing, but
did not know the number of consecutive successful starts of the DGs after March
20, 1990. Tr. 14,795 (Matthews), Hunt at 3-5. See Tr. 4949 ¢

Although Mr. Bockhold (and other GPC personnel) were aware of problems
on the DG-1B during overhaul, he failed to adequately specify tie starting point
for the count to ensure that the count did not include these problems and failed
to ensure that Mr. Cash, an experienced Unit Superintendent, understood his
criteria for “successful starts™ without problems or failures. Mr. Bockhold did
not determine the point at which Mr. Cash began his count (i.¢., the specific start
number, date, or ime) or whether his data included any starts with problems or
fatlures. The hearing disclosed no evidence that Mr. Bockhold or other GPC
personnel had any knowledge as to the number of starts of the ['Gs on Apnil 9,
1990, other than the Cash count that was among the materials assembled quickly
over the weekend prior to the April 9 preseutation. *

There is no evidence that a “Cash List” was a backup slide for the presentation
or that corporate and site personnel otherwise knew thai the April 9 DG start
count was wrong.*' Mr. Bockhold assigned Mr. Cash to count diesel starts; Mr.
Cash did count diesel starts, and the numbers eighteen and nineteen presented
to the NRC on April 9 were incorrect (i.e., they should have heen twenty nine
and twelve on DG-1A and DG-1B, respectively).® GPC has admitted that the
violation occurred and Mr. Bockhold's role and responsibility in the underlying
events. See Letter from Hairston to NRC, dated August 30, 1990 (GPC Exh.

properly and reached mted volage and frequency Imervenor Exh §7 (GPC Imerrogatory Response. dated Aug
9. 1993 Tr. 3426 (Bockhold) These defimtions, however, were not used in any of GPC's Apal-August 1990
vorrespondence regarding the DG start-count information

! For example, on Tuesday, April 10, 1990, the duy after the meeting between the NRC and GPC. Mr Rick
Kendall of the NRC's IIT inforined GPC that he could noy duplicate the April 9 start count and asked for the start
data GPC Exh 1131 at 5 Prefied Tesumony of John Giibert Aufdenkampe, Jr . on Diesel Generator Reporting
Issues (Aufdenkampe), f1 Tr 4651 ot 4.5

42 While it is clear that the April 9 siart count was derived from Mr Cash s efforts, there is conflicing evidence
as 0 exactly what information Mr Cash provided o Mr. Bockhold  On April 19 1990 Mr Cash told Messrs
Mosbaugh and Aufdenkampe (GPC Manuger of Technical Support) that be gave Mr Bockhold “otals’ and not
information on starts and stops. Tape S8 Transcript (GPC Exh 11-2) at 36, Mr Bockhold testified during his O1
interview on August 14, 1990, that Cash gave him start totals O Exh 12 (ntervenor Exh T-13) at 8. Mr. Cash
stated 1n his August 1990 O1 Interview (Intervenor Exh 190). however, that he gave Mr. Bockhold toth total
start numbers and a list of stats In his June 1993 O imterview. he said thar although he could not recall specific
numbers, he gave Mr Bockhold the numbers greater than 1K and 19 Of Exh 10 at 48.50 At the heanng he
could not remember exactly what count he gave Mr Bockhold, but belisved he gave him the numbers 18 and 19
for DG-1A and DG-1B, respectively, or possibly 23 starts for G- 1B and 27 for OG- 4 as was apparent from a
typed listing of starts located by GPC an 1993 (Intervenor Exh 41 and GPC 23) Ser Tr 494748, 4541, 446364
(Cash) Even though Mr. Cash stated that GPC Exh 1123 was a typed version of his hist for April 9 be was
uncenain dunng cross-examination and he could not recall having his handwrinen list typed of including stans
prior to March 20, 1990, that were recorded on the listing In light of these statements. it 15 difficult 1o determine
what information Mr Cash provided to Mr Bockhold

 por wvsample, Mr Bockhold was not specifically 10ld that the April 9 (and April 19) stant counts were wrong
unti! April 30 and May 2. 1990, when Mr Mosbaugh gave tum a hsting of DG starts thar showed the errors. See
Bockhold &t 14, Mosbaugh Apnil 30, 1990 Memo (Intervenor Exh 11-29)

* See August 30. 1990 Letier (GPC Exh [1-18). Tables | and 2 The underreporting of the DG- 1A start couit
was not relevant 10 the enforcement action
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11-18); Modified NOV (Staff Exh. 11-51), GPC Supplemental Reply 1o the NOV,
dated February 1. 1995

In sum, the assertion that GPC deliberately provided false DG start informa-
ton n the April 9 letter and presentation was not substantiated.

b.  April 19, 1990 Licensee Event Report

Mr. Mosbaugh alleged that a disputed portion of a taped conversation from the
afternoon of April 19, 1990 (Tape 58 Transcript (GPC Exh. 11-2)) regarding the
draft LER, 1s evidence that a number of GPC vice presidents and plant personnel
engaged 1n a criminal conspiracy to intentionally submit false information to the
NEC in that GPC intentionally itzrated the same false April 9 count information
to the NRC in LER 90-006. Tr. 8411-12, 9982 (Mosbaugh). His assertion is
based on his version of the following excerpt:

Shipman  Let's see. What other questions do we got? We got the start thing straightened
out

Hairston:  [lnterrupting]. We got the starts — So we didn’t have no. didn't have no trips”?
Shipman.  No. not, not

McCoy:  Let me explain. 'l tesufy o that

Shipman  disavow. What else do we have Jack”?

GPC Exh. 11-2, at 11-14

Mr. Moshaugh also asserts that GPC tried to exclude him from the telephone
conversation taped - Apnl 19, 1990,

In the Modified NOV issued February 13, 1995, the NRC Staff concluded
that, contrary to section 50.9:

[Hnformation provided to the NRC by GPC in a Licensee Event Report (LER). dated Apnil
19, 1990, was inaccurate in @ matenal cespect. Specifically, the LER states  “Numerous
sensor calibrations (including jacket water temperg.ures), special pneumatic leak testing, and
multiple engine starts and runs were performed under vanous conditions  After the 3-20-
90 event, the control systems of both engines have been subjected (¢ 4 comprehensive test
program.  Subsequent to this test program, DGILA and DGIB have been started at least 18
times each and no failures or problems have occurred dunng any of these stans ™

These statements are inaccurate in that they represent that at least 18 consecutiv successful
starts withowt problems or failures had occurred on the DGs for Vogtle Unit | (1A DG and
1B DG) following the completion of the comprehensive test program of the control systems
for these DGs. when, i fact, following complation of the comprehensive test program of the
control systems, there were ne more than 10 and 12 consecutive successful starts without
problems or falures for 1A DG and |B DG respectively
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The inaccuracy was matenal in that knowledge by the NRC of a lesser number of consecutive
successful starts on 1A DG and 1B DG without problems or failures could have a natural
tendency or capability to cause the NRC (0 inquire further as 1o the reliability of the DGs

Staff Exh. 11-5] at | and 20.

Under 10 CFR. §50.73(a)(1), GPC was requirc.’ ~ .ubmit an LER, includ-
mg a description of the event (10 CFR §50.72(b)(1)) and a description of
corrective action taken (10 CFR. §50.73(b)(3)) by April 19, 1990 (30 days
after the SAE).

The evidence does not support the claim that the above words from Tape
58 demonstrate a criminal conspiracy by high officials in GPC to present
false information to the NRC. Tap~ 58 contains multiple, disjointed. jumbled,
and often inaudible conversations which do not demonstrate conspiracy to
intentionatly provide inaccurate information to the NRC. The NRC Staff found
that the taped statements were not sufficient 1o establish an intention (o deceive or
mislead the NRC.* Further, there was no evidence to support Mr. Mosbaugh's
claim that Mr. Mosbaugh joined the call late because GPC tned to keep him of f
the call with corporate managers about the accuracy of the LER See Mosbaugh
at 35, 48; Shipman at §; Tr. 10.932-33, 10.976-77 (Shipman), and Tr. 4794-
4801, 5428 (Aufdenkampe).

On Apnl 10, 1990, Mr. Mosbaugh became aware of the April 9 letter and
he and other site personnel (particularly Mr. Aufdenkampe) became concerned
that the statement that the “starts were withoit problems or failures” may have
been a material false statement to the NRC because of known DG failures after
the SAE. Mosbaugii at 32; Tr. 4752-53 (Aufdenkampe) Mr. Richard Kendall
of the II'T also asked GPC for data supporung the April 9, 1990 DG start count
because he could not get the same numbers. T Tele nference Transcript,
dated April 10 (GPC Exh. I1-31)%*

Mr. Webb, an engineer in the group that reported to Mr. Aufdenkampe (who
reported to Mr. Mosbaugh), used the came diesel start language for the draft
LER that was in the April 9 letter. McCoy DG at 10-11; Prefiled Rebuttal
Testimony of Thomas E. Webb on Diesel Generator Reporting Issues, ff. Tr.
13096, “Webh,” at 2-3; GPC Exh. 11-171-B. Concerns about the accuracy of
the count led the site to delete the start numbers from the draft LER and state

4 The NRC Stafl version of the transcript staies

Hairston.  We got the starts —- > we didn’t have no. didn't have o tnps”?

Shipman.  No, not, not

McCoy  [Inaudible] three 11 tesuty to tha

Shipman.  [Inaudible| disavew What else do we have Jack”?
GPC also offered a transcnipt version of this exchange The tape excerpt was ploved several times ot the hearing
i atiempts for the Board and the reporter to discern the audible pormons, which proved unsuccessful
%N bisting of stan counts through Apnl 9 was ever located among the voluminous records und docwments
collected by the 1T
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that the diesels had been “started several times and no failures or problems
have occurred during any of these starts.” Webb at 4. In response o a Plant
Review Board (PRB) comment on April 18, 1990, the phrase “several starts”
was replaced with “more than twenty tmes each” by adding April 10-18 starts
i th control room logs to the numbers reported Apnl 9. Webb at 5-7.7 PRB
Meeting M:...... J-59 (GPC Exh. 11-28) at 4; Webb at 5-6; Tr. 15,211 (Webb);
Aufdenkampe at 2

The site recetved notice on the morning of Apnl 19, 1990, that Mr. Hairston
wanted the phrase “greater than twenty” to be verified. Prefiled Testimony of
W. George Hairston, 111, on Diesel Generator Reporting Issues, ff. Tr. 3531,
“Hairston DG." at 6; GPC Exh. 11-25; Stringfellow at 2; Tr. 4058 (Stringfellow);
Tr. 4786-87 (Aufdenkampe); Webb at 6. The April 19 PRB. which was chaired
by Mr. Kitchens, Assistant General Manager-Operations and held that afternoon,
similarly advised that the phrase be venfied, reworded, or deleted based on
venification etforts. Tape 57 Transcript (GPC Exh. II-1) at 15-16; PRB Meeting
90-60 Minutes (GPC Exh. 11-29).

After the PRB meeting, Messrs. Aufdenkampe and Mosbaugh discussed the
draft LER by phone with corporate personnel and informed them that efforts
to verify the count were ongoing. Mr. Mosbaugh told Mr. Snipman (General
Manager-Plant Support for Vogtle Project) that there were two DG- 1B tnips
(1e., on March 22 at 12:43 (high lube oil temperature) and on March 23 a
17:31 (low jacket water pressure~turbine lube oil pressure)) which he believed
rendered the statement inaccurate. Tape 57 Transcript (GPC Exh. 11-1) at 59-60,
Mr. Shipman emphasized the need to provide accurate information to the NRC,
regardless of what George [Bockhold] told {Stewart] Ebneter. /d. at 62.

During another phone call regarding the LER between site and corporate
managers (Messrs. McCoy, Stringfellow, Bockhold, Aufdenkampe, Mosbaugh,
and Bockhold).** Mr. McCoy also emphasized the need to be certain about the
number after completion of the comprehensive control test program (hereafier
“comprehensive test program” or “CTP"). Tape 58 Transcript (GPC Exh. 11-2)
at . Mr. Backhold strongly stated that his April 9 start counts were subsequent
to completion of a comprehensive test program and wete “verified correct” by
Mr. Cash. GPC Exh. II-2, at 8. Mr. Bockhold's statement implied that GPC
need not await the completion of site verification effort that Mr. Aufdenkampe
reported were under way to confirm the accuracy of the draft LER.*

The term “comprehensive test program,” however, was ambisuovs in that
GPC had not agreed upon definition of what it meant. Neither GPC personnel

TMe Webb developed the hist of starts using control room logs knowing that an vp-to-date stant log with
numbered starts was not avarlable  Webb a1 6.7

“EThis call is often referred 1o as “Call A” on the Apnl 19 LER

M Webh s effort 10 venify the coun: was accomphished from noon to around 4 pm on April 19 and was
progress dunng the call
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at the site on Apnl 19, 1990, nor the NRC inspection staff present during
troubleshooting, knew the paramcters of the comprehensive test program (i,
when it began or ended)™ The change of the start-count wording from “since
March 20" to “subsequent to this test program” [the CTP] defined a different
starting point for counting diesel starts and created ambiguity in the LER. The
LER word. .. ‘hanged without completely verifying the facts, or defining the
time period involved as Mr. Webb (the individual who performed the count for
the LER) was never instructed to collect consecutive successtul starts without
problems or failures after the comprehensive test program.*' GPC's reliance on
verbal assurances and inadequate verifications is a second instance cited in the
violation of inadequate verification of information to be provided to the MRC.©
While it is unclear whether GPC site personnel realized that the list compiled
on April 19, 1990, showed that the April 9 start count of eighteen consecutive
starts on DG-1B was inaccurate, it is clear that the hist neither confirmed nor
disputed the accuracy of the April 19 LER in that Mr. Webb was not told to get
consecutive successful starts or starts after completion of the CTP. See Webb
List (GPC Exh. I1I-71), Webb at 6-8,

Even though Mr. Mosbaugh questioned the accuracy of the count after
the CTP, and suggested that it might not end until the undervoltage (U'V)
test just before the DGs were declared operable, site and corporate personnel
(Messrs. Mosbaugh, Shipman. and Aufdenkampe), approved the LER with the
“comprehensive test program” language included. Tape 58 Transcript (GPC Exh.
I1-2) at 8, 22-23.*" The record shows that GPC’s (including Mr. Mosbaugh's)
mcomplete efforts to verify the LER start count caused erroneous DG start
information to be submitted in the April 19 LER. GPC inserted the words
“comprehensive test program” with the intent 1o exciude the problem starts
identified and relied on incorrect, verbal assurances that the count statement
“at least cighteen times each”™ was correct.  fd. at 8-34.  Although they
acknowledged during discussions of the draft LER that they did not know the

’"Among those who did not know what the C1P was, what its parameters were, or when it started or stopped
were Messes Cash (Tr. 4471), McCoy (Tr 6994, Webb (Tr 5696-97, 11.125). and Sinngfeliow (Tr 4069-74) of
GPC. and Messrs Hunt (Tr 4993), and Kendall (Tr 50361, the NRC employees who monitored diese) testing and
other activities i 1990

1A copy of Mr Webb's list (with notations in black and red 1ok that were wntien by Mr Mosbaugh at a later
date) was adnutted as GPC Exh 1171 See Webb at 67 The list contwned some information on stops and starts
and noted that the sotal stants wdenufied through March 20-Apri) 1K were 32 for DG-1A and 27 for DG-1B The
totals shown were not an ac.urate count of consecutive successtul starts without problems or fatlures. but merely
totaled all starts identibied after March 20 For example, the st dhd not identify the problem on start 136 or two
starts on the morning of Apn' (9 See GPC Exh 1171 ("Webb List’ ) August 30, 1990 Lener (GPC Exh U-18),
Attachment B June 29 1990 QA Audit Report (GPC Exh 115

2 The audio tape recording of conversations on that date shows that Mr Moshaugh and My Aufdenkampe did
not examine Mr Webb's list unul sfier the site had approved the revised lunguage n the LER See Tape SK
Transcript (1 B33 The hist did not contain a notation as 10 when & UV test was run on gither diesel

¥ Thus conversation (e, when the site approved the last revision of the LER, 15 often referred to as “Call B
regarding the LER
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starting point for the count (i.c., the first start following completion of the CTP).
Messrs. Mosbaugh, Aufdenkampe, and Shipman failed to clanfy and verify
the starting point for the count of successful consecutive DG starts reported
in the LER. There 15 no evidence, however, that any GPC or SONOPCO
employee involved knew the exact number of siarts following the CTP on pril
19 or had a listng of starts (whether prepared by Mr. Cash or Mr. Webb)
before the LER was approved * The inadequate verification efforts were geared
toward defending information already provided 10 the NRC by changing the
description of the period for the count (the CTP actually idenuficd a subset of
the consecutive successful starts without problems or faillures after the SAE).
GPC’s lax verification efforts were caused in part by unjustified assurances by
Mr. Bockhold that information (which was assembled quickly using ambiguous
definitions) had been verified before being presented. As a result, GPC did not
identity inaccuracies in the April 9 and April 19 start counts and the mistakes
of Messrs. Bockhold and Cash in collecting and reporting the inttial count. This
failure was among those cited as a basis for the Severity Level Il violanoa
against GPC.

Therefore, the allegation that GPC employees, either individually or collec-
tively conspired deliberately to provide inaccurate information was not substan-
tiated,

¢ Juw 29, 1990 Cover Lenter and Revised LER

"he Petitioners allege, as supplemented by Intervenor in the licensing hearing,
that GPC deliberately submitted false information to the NRC 1 a June 29, 1990
cover letier to a revised LER, concerning the reasons for the error in the LER
in that (1) Messrs. Hairston and McCoy knew that the information was false,
(2) neither Mr. Bockhold nor Mr. Cash informed Mr. Mosbaugh that there was
a listing of the April 9 start data when Mr. Mosbaugh questioned L e count, (3)
there were different reasons for the error stated in the various drafts of the cover
letter, (4) the Quality Assurance (QA) audit (which was the basis for some of
the statements in the cover letter to the LER Revision) was narrow in scope and
did not review all pertinent information, and (5) GPC was on notice that the
reason stated in the letter was false. Intervenor Findings 330-351; see Petition
at 10-11,

In the Modified NOV, the NRC found that. contrary to the requirements of
section 509, the LER cover letter, dated June 29, 1990, was maccurate and
incomplete in material respects as evidenced by the following examples:

% Accurate information was available in the Unit | Control Log which recorded the time and date of DO sterts and
stops, and noted alarms and other pertinent informanon Mr Cash had used this log ard the Shift's Surervisor s
Log for the Apnl 9 coumts
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The letter states that:  “In accordance with 10 C F R. 5073, Georgia Power Company (GPC)
heteby subimits the enclosed revised repon related to an event which occurred on March 20,
1990 This revision is necessary to clanfy the information related 1o the number of successful
diesel generator stants as discussed in the GPC letter dmed Apnl 9, 1990 .

I The LER cover letter 1 incomplete because the submuttal did not provide informa-
tion regarding clenficaton of the April 9. 1990 letter

The incompleteness was matenal in that the NRC subsequently requested GPC w
make a submuntz! clardying the Apnil Y, 1990 lener

The letter states that:  “If the critena for the completion of the wst program is understood
1o be the first successful test in accordance with Vogtle Electric Generating Plant (VEGP)
procedure 14980-1 “Diesel Generator Operability Test.” then there were 10 successful
starts of Diesel Generator 1A and 12 successful stans of Diesel Cenerator 1B between the
completion of the tes: program and the end of April 19, 1990, the date the LER-424/1990-06
was submtted to the NRC. The number of successful starts included in the onginal LER
(at least 18) included some of the starts that were part of the test program. The difference
15 atiributed to diesel start record keeping practices and the definition of the end of the test

program

2 * last sentence 1n the above paragraph is inaccurate hecause diesel record keeping
prav.ces were not a cause of the difference in number of diesel stants reported in
the Apnl 19, 1990 LER and the June 29, 1990 letter. The difference was caused by
personnel errors unrelated to any problems with the diesel generator record keeping

practices

The maccuracy was me ..« i “Sat it could have led the NRC 1o emroneously
conclude that the comree: « * o es for the difference i the number of diesel
starts reported in the Apnl J90 LER and the June 29, 1990 leter had been
identfied by GPC

1 The last sentence in the above paragraph is also incomplete because it failed 1o
mciude the fact that the root causes for the difference in the number of diesel
starts reportzd in the April 19, 1990 LER and the June 29. 1990 letier were
personnel errors First, the Vogtle Plant General Manager who directed the Unit
Superintendent to perform the start count (which formed the basis for the April 19,
1990 LER) failed to issue adequate instructions as 10 how to pecform the count
and did not adequately assess the data developed by the Unit Superintendent In
addition. the Unit Supenniendent made an error in reporting his count. Second,
the (Acting Assistant General Manager-Flam Support™], the General Manager for
Plant Support and the Technical Support Manager failed to clanify and verify the
staring point for the count of successful consecutive DG stans reported in the
April 19, 1990 LER

The incompleteness was matenal iu that, had correct root causes for the differ-
ence in the number of diesel starts reponted in the April 19, 1990 LER and the

55 The NKC comected Mr Mosbaugh s position designation in a letter from Mr 1L Milhoan. NRC, 1o Mr C K
McCoy. GPC. dated March 13, 1995
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June 29, 1990 letter been presented, this information could have led the NRC to seek
further information

Staff Exh. 11.51, NOV at 2-3.

GPC asserts that the incomplete and inaccurate statements regarding the
reasons for the errors in the LER (and April 9 letter) were based or teasonable
attempts 1o provide an explanavon based on the results of the QA audit
report (GPC Findings at 140-63) and admits and accepts responsibility for the
incompleteness of the letter (GPC Findings 285, 347). GPC maintains that DG
record-keeping practices contributed to the reporting of erroneous counts (noting
that the NRC Staff acknowledged that those practices may have contributed to
violations as events unfolded). GPC Findings 286-29].

The NRC Staff viewed the performance fallures of GPC site and corporate
personnel, particularly by those who were on notice of Mr. Mosbaugh's concerns
that the cover letter to the LER Revision was inaccurate and incomplete
(i.e., Thomas Greene, the Vogtie Assistant General Manager-Plant Support;
Michael Horton, the Vogie Manager-Engineering Support; Mr. Frederick. the
Supervisor-SAER. and Harry Majors, a Licensing Engineer for the Vogtle
Project) as serious, but found that there was insulficient evidence to conclude
that GPC intentionally provided inaccurate or misleading information. See Staff
DG Panel at 6-11; NOV (Staff Exh. 11-46); and Modified NOV (Staff Exh.
1-51).

(1) “PRIOR” KNOWLEDGE OF MESSRS. HAIRSTON AND Me o OY AND
NARROW-SCOPE AUDIT

Petitioners are correct that the QA audit was narrow in scope. There is no
evidence, however, that either Mr. Hairston or Mr. McCoy knew that incomplete
and naccurate reasons were stated in the June 29, 1990 LER Revision cover
letter as to why the LER contained erroncous start-count information* or that
they mtended to deceive the NRC. On the contrary, as described below, the
events leading to the development of the letter show that these GPC officials
and other GPC employees, endeavored, albeit unsuccessfully, to provide correct
information.

On April 20, 1990, Mr. Webb was surprised by the LER phrase “subsequent
to the test program” and thought the LER could be inaccurate because, on
April 19, he had identified only about ten or eleven starts after operability of

% For example, both Mr Harston and Mr McCoy acknowledged during the heanng — as GPC conceded in its

1o the enforcement action — that errors in the Apeil 9 letter and presentation and the April 19 LER were
also due (o inadequate performance by GPC personnel, including Messes. Cash and Bockhold  See McCoy DG
at 21 Tr 11,557-59 (Hairston), GPC' Supplemental NOV Reply w 2.1
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the DGs. Webb at 8-9. Mr. Moshaugh later generated his own hst of DG-IB
starts using the Umt | Control Log, the Shift Supervisor's Log, and the Diesel
Start Completion Sheets, and. on Apnl 30 and May 2, 1990, he informed Mr.
Bockhold and Mr. Aufdenkampe that the Apnl 9 ang April 19 counts were
wrong and for different reasons.”” Tr. 5211-12 (Mosbaugh); Tape 75 Transcript
(GPC Exh. II-34 and Staff Exh. 1I-38) ar 31. Mr. Bockhold instructed Mr.
Mosbaugh to see that the LER was revised and indicated he might correct the
Aprii 9 start count in a planned mid-May 1990 submittal on DG component
testing. Mosbaugh at 37; Tape 90 Transcript (Staff Exh. 11-14) at 1-2; Bockhold
at 15.

By May 8, 1990, when Mr. Mosbaugh chaired the PRB in his capacity as
Acting Assistant General Manager-Plant Support,”™ the PRB approved a draft
revised LER which stated that:

After the 3-20-90 event, the control systems of both engines were subjected (0 a comprehen-
sive test program which culminated in control logic tests on 3-30 for DGIA and 3-27-90 for
DGIB. Subsequent to this test program, DGIA and DGIB had been started |1 times each
(through 4-19-90) and no tailures or problems have occurred during any of these stants

PRB Meeting 90-66. GPC Exh. 11-37. Other revisions followed that updated
the consecutive successful starts through May 14, 1990, and were transmiited
to the corporate office licensing engineer who was responsible for drafting the
revised LER. Webb at 9-i0; Tr. 4047-50 (Stnngfellow).

The site's inability to come up with a firm count number frustrated Mr.
Hairston, however, in that he had to report to the NRC Regional Administrator,
Mr. Stewart Ebneter, on May 14, 1990, and on June 14, 1990, that ine start-

T Mr Mosbaugh gave Mr Bockhold a handwritten hist of DG-1B starts that confirmed that there were only 11
DG-1B starts afier the “UV Test” (the end of the CTP in his opimon) Mosbaugh at 36 Intervenor Exh 1129,
Tape 9 Transcrapt (Staff Exh U-14) at & He also told Mr Bockhold that the April 9 and Aprii 19 coumts were
wrong for different reasons

" During a May 10, 1990 PRB nweting (PRB Meeting Minutes 90-67 (GPC Exh 11-39)), Mr Mosbasgh (acting
as Chairman of the PRB) assigned Mr Bockhold the action of determimng how the April 9 letter would be
comrecied, but on May 24, 1990, Mr Bockhold closed the action item without correcting the Apal 9 Jener
Aufdenkampe at 17, Mosbaugh at 3%, Intervenor Exh 1131 Mr Mosbaugh believes be was removed from the
PRB due to his congerns about false statements 1o the NRC. Mosbaugh at 37-38, The hearing record revealed
only that, on May 10, 1990, Mr Mosbaugh was removed from the PRB and became a Technical Assistant to My
Bockhold becavse Mr Greene re d hus p as A G | Manager-Plant Suppori after attending
Semor Reactor Operator raning  Prefiled Testumony of Thomas V. Greene, Jr. on Diese! Generator Reporting
Issues, ff Tr 6716 (Greene), at |

* 1t was standard practice for an LER 1o update information previously provided to the NRC. Tr 13,137 (Webb)
GPC ulumately decided 1o forego the term successful stan and report valid tests and falluzes. as defined in RG
1 108, extending through June 7. 1990  Revised Prefiled Reburtal Tesumony of Thomas E Webb on Diesel
Generator Reporting Issues.  Webb Revised " fI Tr 13,168 (Webb), at 9-13 See LER Revision and Cover Letter
(GPC Exh 11-16), GPC Exhs. [1-171L through 171T This approach, while providing unambiguous information
regarding DG stans, did litile 1o correct the statement of consecutive starts without problems or failures through
April 9 or 19 in that i reported stans using 8 different critenon and over a different pertod than stated in the
priot documents. The cover letier only corrected the April 19 start coum (10 and 12 for DG-1A and DG-1B
respectively) based on the nar ow-scope audit
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count numbers were revised. Mr. Hairston directed Mr. McCoy 1o keep the
NRC informed of efforts to correct the count.” Hairston DG at 9-13; Tr. 3214
(McCoy).* When he saw that the draft LER revision and cover letter contained
no explanation as to why the start data were different, Mr. Hairston directed
that a QA audit be conducted to determine (1) the correct start count and (2)
the reason GPC could not get the number straight. ™" iston DG at 11-12¢ Tr,
3631 (Hairston). He also informed Mr. Ebneter that he would submit a revised
LER after completion of the QA audit. Hairston DG at 12413,

There 1s no basis to conclude that either Mr. Hairston or Mr. McCoy knew that
the information provided in the June 29 cover letter was false. Mr. Hairston's
actions demonstrated a concern for accuracy and an attempt to discern why
erroneous information was given to the NRC. He and Mr. McCoy read the audit
report and the table of starts appended to it (0 ensure that the count information
was correct. Hairston DG at 14, Mr. Hairston also instructed that the QA
audit results be provided to the Resident Inspector at the Vogtle site and that an
explanation of the differences in the count numbers between the LER and the
revised LER be explained in the transmittal letter to the revised LER. Hairston
DG at 14-15. Mr. Hairston and Mr. McCoy adopted the implied finding in the
audit report that DG record-keeping practices were the source of the erroneous
information provided on Apnil 19. Hairston DG at 16-17; McCoy DG at 19-21.

Unfortunately, (1) the narrow scope of the QA audit resulted in GPC selecting
an incorrect or incomplete reason for the LER error; and (2) neither Mr. Hairston,
Mr. McCoy, nor the other GPC employees involved noticed that the QA audit
showed that the April 9 start count was wrong.

The audit’s failure to examine the performance of site personnel in collecting
and reporting the initial counts rendered GPC unprepared to reach a complete
assessment of the causes of the April 9 start-count errors. There was no evidence
that the narrow scope of the audit was part of an effort to deceive the NRC.

The QA audit report specifically stated that the audit was narrow in scope
and did not identify a specific cause for the LER count errors, but implied
they were caused by the failure to specify a starting point for the count and

®On June 15, 1990, Messrs Aufdenkampe and Mosbaugh told the NRC resident inspectors about the errors
and that the correct numbers depended on when you stant counting. Aufdenkampe at 18 After Messes. Brockman
and Ebnewer recerved calls that the DG start information was incorrect. the NRC met to discuss whether the
CIeneous count was cause to reconsider e April 12 restant decision. Tr 1521920, 15.330-31 15 332 (Reyes)
M Reyes. the Leputy Regional Adminstrator for Region [l recalled that eight stans would have been sufficient
in hus opinion fr 15.336-37 (Reyes) Mr Reves believed that GPC's testing, comective actions and confirmatory
testing after the event provided assurance that problems with the DGs duning the SAE had besn iesolved Tr
15.322-23 (Reyes)

! intervenor asserted tha the phone call was wo short to convey DG information and. instead was about an
event at Hatch occurnng on that date  Intervenor Findings 339346 Such speculation is not sutficient to rebut
GPC's testimony regarding these calis
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the lack of up-to-date DG record-keeping practices.”  The QA audit report
however, alluded to this faulty conclusion without confirming that accurate start
data were not otherwise available in April 1990 (ie., from the Unit 1 Control
Log that Mr. Cash had aiso used, which, unlike the Shift Supervisor's Log,
contained sufficient information to derive accurate count data)* The audit was
also inadecuate in scope because it did not examine the perfcrmance of Mr.
Bockhold and Mr. Cash in collecting and reporting the initial April 9 data (the
failure to define the criteria for “successful start” and the period for the count),
the assurances of Mr. Bockhold that deterre ! ite verification efforts, or the
failure of site and corporate personnel to define the CTP.% Thus. the avdit failed
1o identify ther inadequate performance as causes for the erroneous information
reported on April 9 and in the April 19 LER.

While better DG record-keeping practices /v.e., no delays in routing or
completing start completion sheets, and an up-to-date DG Start Log with starts
numbered) would have made count information casier to retrieve, it is clear that
previous erroneous start counts were caused by (1) the performance failures
of Messrs. Bockhold and Cash in initially collecting and reporting the data
(particularly with respect to the ambiguous term “successful start” and the
undefined period for the count)™ and (2) GPC's decision to reiterate the count
(as modified by the term CTP) without completing adequate verification efforts.
There is no evidence that Messrs. Hairston and McCoy were specifically aware
of this cause of the errors, as there was no evidence that Mr. Mosbhaugh's reasons
for believing the letter was inaccurate were ever communicated to them. Thus,
there is no basis to support Mr. Mosbaugh’s assertion that GPC intended to
mislead the NRC "

e

%2 The DG Stan Log. compiled from completion sheets filled out by operanons personnel and reviewed by the DG
Engincer, Mr Stokes. was not up (o date on Apnl 19 as theve were delays 10 the routing of the Completion Sheets
from the operators 10 the Engineenng Suppon Department (headed by Mr Michael W Horton) and operators
had not filled out a sheet every tme the DG was started  Prefiled Testimony of Georgie R Fredenick on Diesel
Generator Reporung Issues, ff Tr 4125 “Fredenck,” at 7

& pursuant to GPC procedures, the Unit | Control Log was to contain the start tme. stop ome, and any significant
status changes for each DG start  Procedure 10001-C. Logkeeping (Staff Exh [1.31) ot 2, Tr 4232 (Frederick’
The starts with problems and/or fwlures (Starts 132, 134, and 136) were gl recorded 1n the Unit | Control Log
(Staff Exhs 1-23 [1-24). Tr 4232 (Fredenck) The counts reported in the April 19 LER (and the April 9 letter
start count) included starts before the operabihity test was conducted

“Mr Fredenick was aware that M Cash had prepared the information for Mr Bockhold s presentaton, and
had assumed that a separate count had not been made for the LER Mr Fredenck had not contacted Mr Cash
during the audit 10 avoid biasing the results of the audit Frederick at 9-12 Thus approach. whiie reasonable from
an sudiior's perspective, was not prudent given the performance probi ated with coll g the DG stan
counts and Mr Moshaugh's stalements 10 Mr Fredenck carly in the audit period that he should examune the roke
of personne! errors 10 the erroneous counts. Tape 160 Transorps (Scaff Exh 1-16) &t 24

SEEarC 10 a0 define what constinied a “successful start without problems or failures” in the sudit repon and
A ned e on o definibon uoul the August 30 1990 letter that submisted accurate OG- 1A and G- 1B stan
counts tor Apnl ¥

% Messrs. Backhold, McCoy. and Hairston also failed 1n their review of the document to ensure that information
provided to the NRC in the June 29 cover letter was complete due to their fatlure to “clanfy” the Apnl 9 lenter
and 10 provide a relevant discussicn of the stant count
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Even though semor managers may not be timately familiar with site
acuivities, the NRC expects that they will ensure that adequate care and attention
are given to written and verbal communications with NRC. When they do
become personally involved and have information made available to them (ie.,
the audit table showing the April 9 start count was wrong), they should take
necessary steps to ersure that inaccurate information is promptly correcied.

12)  GPC NOTIFIED THAT THE LER COVER LETTER WAS FALSE AND
INCOMPLETE

Petitioners are correct that GPC was on notice that the draft LER was
inaccurate and incomplete. Statements made by Mr. Mosbaugh in conversanhons
with a number of GPC employees substantiate this claim. This ftact, however.
does not dictate a conclusion that GPC intended to submic false information
to the NRC. Rather. it is another example of inadequate performance whereby
GPC failed o correct erroneous and incomplete information.

On June 29, 1990, during a phone call with corporate personnel, and polling
PRB members, on the LER Revision and transmittal letter, Messrs. Fredenick.
Greene, Horton, and Harry W. Majois (a corpurate licensing engineer for the
Vogtle Project)”” did not fully consider and resolve the concerns raised by Mr.
Mosbaugh during the polling of the PRB members that (1) *he letter faifed
to clarify the DG starts reported on Apnil 9, (2) DG record-keeping practices
were not a cause of the difference in the DG starts reported in the Apnil 19
LER because adequate information was available when the counting errors were
made, and (3) the erroneous counts resulted from persons ' _iors in developing
the count. Tape 187 Transcript (Staff Exh. I1-18) at 2-28. Their actions played
a part in GPC submitting incomplete and inaccurate information in the revised
LER.

Site personnel were aware, as of June 15, 1990, that (1) Mr. Hairston
was concerned about the erroneous start counts because he had attested to the
information later found to be inaccurate, (2) site verification efforts had been
imadequate and relied primarily on hearsay, and (3) Mr. Hairston planned to
explain in the cover letter to the revised LER or clsewhere why the LER was
wrong® and what corrective action was taken to prevent recurrence in the future.
Tape 157 Transcript (Staff Exhs. 11-35, [I-35A) at 10-13

5" Mr. Majors was 1o complete the LER revision package and ensure that the DG stan counts were consistent
with the QA audit resuits Prefiled Testimony of Harry W Majors on Diesel Generator Reportng lssues, ff Tr
6212, "Majors.” at |

% One of the tast drafts of the cover letier 10 the revised LER stated that the revised LER was being submitted “to
correct information related (o the number of successful Drese! Generator starts subsequent to the comprehensive
test program as discussed in the LER and "« Apnl 9 Jener” GPC Exh U-171T. The stat>m.al was not m the
final cover letter
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Mr. Frederick, the onsite Supervisor of the SAER group, who reported to a
corporate manager in Bitmingham, supervised the audit conducted June 11-
29, 1990. which he understood was to determine accurate numbers for the
LER start counts.® His staff reviewed DG test data sheets generated during
troubleshooting, maintenance, and surveillance testing, as we'll as the Unit |
Shift Supervisor's Log kept in the control room and the Die ¢l Start Log (wiih
numbered starts) maintained by the DG system engineer. Frederick at 4-5; QA
Audit Report, dated June 29, 1990 (GPC Exh. 11-15). Unable to identify a GPC
defimtion of “CTP.” the report concluded that the CTP ended upon completion
of the operability run pursuant to Vogtle surveillance procedure No. 14980, In
reaching this defimtion, Mr. Frederick reasoned that the test program ended once
the machine was declared operable. Thus, the report concluded that there were
ten and twelve consecutive successtul starts on DG-1A and DG- 1B, respectively,
as of April 19. Fredenck at 6-7; GPC Exh. HI-15.

Messrs. Horton, Frederick, Greene, and Majors were specifically notified
about Mr. Mosbaugh's concerns regarding the accuracy and completeness of the
letter, but failed to resolve them. Mr. Fredenck knew the audit was narrow in
scope, that the audit had not identified the specific cause of the error in the LER,
and had been notified that he should examine the perscnal errors of Messrs. Cash
and Bockhold, but unreasonably relied on his narrow-scope audit and dismissed
the concerns raised by Mr. Moshaugh.” Mr. Horton, a voting PRB member,
thought the June 29 cover letter statement about DG record-keeping practices was
maccurate because the DG Start Log was not used, but abandoned this argument
when informed that Mr. Hairston drafted the language.” Messrs. Majors and
Greene oo quickly dismissed the concern that the letter was incomplate in that it
did not “clanfy” the April 9 count. Further. Mr. Greene, faced with a unit down,
adopted the corporate view rather than resolving the concerns of an individual
who had been personally involved in the development of the LER. See Tape
187 Transcript (Staff Exh. [1-18) at 1-28.

“This was the siated purpose of the audit and did not impiement Mr Hairston's instruction that the reasons for
the error also be deternuned

"OThe Peutioners assen that delays in completing the revised LER are evidence that GPC tried 1o miskead the
NRC. There was no record evidence to support this proposition Rather. the recor? revealed inept and protracted
GPC efforts to armive at updated counts and Mr Harston's decision to have the revision await the results of the
QA audit Completion of the audit was delayed due 1o difficulty in locating the pertinent records (the set in the
vault was not complete and up to date) and some records (e g the DG Completion Sheets, which are routed
through the plant mal system) were not all located until the end of the audit Fredenck &t 5-6, QA Audit Report,
GPC Exh 1115 (McCoy M) Both documents were 1ssued on June 29, 1990

"My Fredenck later stated that (1) record keeping and the personal errors of Mr Cash in making his count
and Mr Bockhold in instructing hum also contributed to the error and (2) as he was unaware of Mr Harston's
instruction for the cudit to determune why mustakes were made he had limitea the root-cause determinations (e g .
inadequate training, inadequate procedures) Tr 4270-71, 4274 (Fredenck)

" n his DFI response and during the hearing. Mr Horton accepied responsibility as a PRB member for the
inaccuracy in the June 29 cover letter (ey  Tr S8Y7) and admutied that he had not adequately addressed My
Mosbaugh 's concerns (Tr 5942)
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The hearing record and DFI responses indicate that Messrs. Horton, Frederick,
Greene, and Majors failed 1o resolve the concerns of accuracy and completeness
that were raised by Mr. Mosbaugh due to a combination of factors, including the
fact that (1) Mr. Mosbaugh challenged language that was personally drafted by
Messrs. Hairston and McCoy, (2) Mr. Frederick held strongly to his behef based
upon a narr w-scope audit that DG record-keeping - sed the errors, (2) the
DG record-keeping practices explanation appeared reasonable,” and (4) they
believed Mr. Mosbaugh’s opinions were entitled to httle weight. See Staff Exh.
"-18; Fredenck at 11-12; Horton at 5-6; Majors at 4-8; Greene at 4-8; Tr. 6913
(Greene): DFI Responses:  Fredenick at 8-10, Horton at 2-5, Majors at 4-11,
Greene at 5-13.

The actions of the individuals involved did not meet NRC expectations for
ensuring that information communicated to the NRC is complete and accurate
in all material respects. Their actions show a reluctance (o question information
developed at the corporate office (unless they had direct information to the
contrary). They do not show, however, a concerted effort to mislead the NRC.™

(3 MULTIPLE EXPLANATIONS FOR DG START-COUNT ERRORS

Petitioners claim that the various explanations regar ling the DG start-count
information that appeared in drafts of the cover letter to LER revision indicate
that GPC endeavored to misiead the NRC. Petition at 11-12. The record shows
that the drafts were part of GPC attempts to defend or explain previous DG
start-count information without fully understanding what caused the errors. The
aliegation of intentional deception was not substantiated.

GPC’s fwlure to resolve concerns raised about the accuracy of DG start-count
information both prior to and on June 29, 1990, resulted n site and corporate
personnel believing that the April 19 LER was sufficient to clarify the April 9
count as they did not realize that the numbers for, and interval of, the counts
were different. GPC had not yet defined what constituted “a successful start
without a problem or failure”™ and did not recognize that the LER Revision

ny single source document hike a DG Stant Log with completion sheets and numbered starts would have made
the task of assembling and examining the start data easier  Aufdenkampe at [9-20. McCoy at 19-21 The hearing
revealed that the updated DG Start Log (through May 2. 1990) (Staff Exh 1-22) did not record the problem
during DG-1B start |36 and recorded it and starts 132 and | 34 as successful stants. Tr 4230 (Frederick) and Tr
687980 (Greene)

"y heanng testimony and in DFI resp. nses. GPC emplovees ofter asserted that GPC failed to meet its
obligations under section 50 9 due 1o Mr Mosbaugh s actions £ g . DFI Responses (Fredenck at %-10; Greene at
8. 10-13. Mayors wt 7-10. Bockhold at 8-9, GPC at 4.6, 12) While the enforcement action identshied Mr Mosbaugh
as being among the employees who contributed to the Sevenity Level I problem. blaming Mr M sshaugh detracis
from meamngful examinstions of the source of GPC's errors and discourages accountability and responsibility
Also, if GPC had adequately resolved Mr Mosbaugh s clams o June 1990, that an examination of sctions by
GPC personnel was necessary 1o understand and correct errors, it mught not have taken until August 30. 1990, 10
get an accurate coumt for Apnl 9
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count of vahd starts through June 7 did not clanfy the start data presented in
the April 9 letter and April 19 LER. The reliance on different types of starts for
a different interval and the vanous explanations set forth in the drafts epitomize
GPC’s failure to adequately investigate the basis for the information originally
conveyed on April 9 and to determine why errors were made. The use of the
term “clarify” ‘n the cover letter to the LER revision and ignoran-e regarding
the cause of misinformation made it difficult for vanous GPC managers and
their subordinates to provide a consistent explanation for the mistakes. The
DG record-keeping explanation adopted was based on the QA audit that was
not adequate to explain the causes of the count errors. The record contains
no evidence of intentional efforts o deceive the NRC, but ample evidence of
evolving explanations showing GPC's reluctance to admit its mistake, promptly
correct the misinformation, and identify the multiple performance problems of
senior GPC personnel before April 9 and April 19,

4)  SUMMARY

The record shows that (1) GPC was clearly aware, as early as May 2, that
the April 9 letter and April 19 LER were incorrect and (2) GPC failed to take
sufficient actions to correct the April 9 letter and determine the reasons for the
errors in the two submittals. While GPC undertook efforts to correct the LER,
it narrowly focused on that submittal and did not examine the actions of the
individuals involved or determine whether accurate information was available
from plant records.

The failure of GPC to correct the DG start counts in the Apri! 9 letter and
to provide complete reasons for the inaccurate DG start counts in the LER, was
in part due to the erroneous belief that the two submittals addressed the same
count information given that the Apnil 19 start count was derived from the April
9 presentation. There is no evidence that any GPC employee knew the record-
keeping statement was false or incomplete and no evidence of any _liberate
efforts to conceal information from the NRC,

d  August 30, 1990 Letter

Intervenor contends that GPC deliberately (or with careless disregard) pro-
vided inaccurate or incomplete information 1in an August 30, 1990 letter 10 the
NRC in an effort to “cover up” problems in developing the Apnil Y letter, in
particular the (1) “top-down” drafting of the letter, (2) contradictory public state-
ments by Mr. McCoy, and (3) the steering of the August 30, 1990 PRB meeting
that approved the letter. Mosbaugh at 59-60, Tr. 10,394-95 (Mosbaugh). Inter-
venor Findings at 213-20.



In the Modified NOV, the NRC cied GPC for two instances in which
maccurate and incomplete information was provided in the August 30, 1990
letter:

The letter states that:  “The confusion in the April 9th letter and the original LER appear to
be the result of two factors. First, there was confusion in the distinction between a successful
start and a vald test Second, an error was made by the individual who performed the
count of DG starts for the NRC Apnl 9th letter *

1. These statements are inaccurate in that confusion between a successful start and a
valid test was not a cause of the error regarding DG start counts which GPC made
in its Apnl 9. 1990 letter 10 the NRC

The inaccuracy was matenal i that ot could have fed the NRC 1o erroneously
conclude that the correct root causes for the error in the Apnil 9, 1990 letter had
been identified by GPC.

2 The staiements are also incomplete.  While an error was made by the Unit
" Supenntendent who performed the count of diesel starts for the Apnl 9. 1990
letter, the oot causes of the error in that letter were not completely identified
by GPC. Specifically. the Vogtle Plam General Manager who directed the Unit
Supenntendent to perform the stant count fatled to 1ssue adequate instructions as
to how 1o perform the count and did not adequately assess the data developed by
the Unit Supenntendent  In addition. the Unit Superintendent did not adequately
report his count 1o the Vogtle Plant General Manager

The incompleteness was material m that, had the comrect root causes fur the error i
the April 9, 1990 Jetter regarding DG stant counts been reported, this information
would have led the NRC 10 seek fuither infonmation

GPC contends that the inaccuracies in the letter did not result from wrong-
doing on the part of any GPC employee. but acknowledges that Mr. Bockhold
should have taken greater care with respect to the letter and allowed greater
involvement by his staff. GPC contends that any musstatements or omissions
were unintentional. See GPC Findings 39¥-400).

The NRC Staff found no evidence that showed GPC deliberately provided
inaccurate and incomplete information in the letter, but found that Mr. Bock-
hold’s actions and inactions as a senior manager contributed to the perpetuation
and escalation of errors and omissions, and that Mr. Bockhold's management
style rendered the performance of others neffective. See Staff Exh. 11-51 (cover
letter) at 2-3; Staff Exh. 11-49 (DFI regarding Bockhold) at 9-10.



(1) "TOP-DOWN" DRAFTING OF AUGUST 30 LETTER

During an Operational Safety Team Inspection conducted from August 6
to 17, 1990, to examine the technical vahdity and safety significance of the
allegations submitted to the NRC, see Intervenor Exh. 11-83. the NRC informed
GPC that the June 29, 1990 submitial failed to address the April 9, 1990 data
and requested that GPC clanify DG starts reported on April 9, 1990,

Mr. McCoy. aware of NRC concerns that erroneous start-count information
was intentionally provided in the April 9 letter, committed, during an August 17
meeting with the NRC special inspection team. to correct the DG start data and
explain the errors in the April 9 letter. Tape 258 Transcapt (Staff Exh. [1-19)
at 1. Despite this knowledge, no root-cause evaluation or other investigation
of the DG start-count errors was initiated. Instead, GPC's August 30 letter
(which was drafted at corporate headquarters under the direction of Mr. McCoy
and provided correct data for April 9) was dispatched without an assessment
of the actions of Mr. Bockhold and Mr. Cash who developed the erroncous
information contatned in the April 9 letter. As a result, Mr. McCoy failed to
exercise sufficient oversight and GPC again failed to identify its mistakes and
take steps to ensure that the deficient conduct was not repeated.

There is no eviden:e to substantiate the claim that the initiation of a draft
at the corporate offices was an effort to conceal information trom the NRC.
Site approval was sought as evidenced by Intervenor's tapes. See, e.g., Tape
258 Transcnipt (Staff Exh. 11-19). Those who were most knowledgeable (albeit
somewhat uninformed) about DG start data and the causes of the error were
involved in reviewing and approving the correspondence.

(2) STEERING OF PRE MEETING

The August 30 letter was the first time that GPC defined the term “successful
start” and atempted to explain why the Aprii 9 start counts were erroneous. The
actions of Mr. Bockhold, the Vogtle General Manager, significantly hampered
efforts to provide accurate information about why errors were made.

The PRB functions as an advisory group to the General Manager. During
the August 30, 1990 PRB meeting that was reviewing a draft of the August 30
letter to the NRC, Mr. Bockhold changed the word “error” to “confusion” in
the phrase explaining the reason for errors in the April 9 letter and the April 16
LER. As revised, the erroneous information was due to “the confusion between
the distinction between a successful start and a valid test.” Tape 184 Transcript
(Staff Exh. 11-19) at 1-3 (emphasis added). When questioned whether Mr. Cash
(who had collected the April 9 DG start data) was confused about the distinction
between a successful start and a valid test, Mr. Bockhold admitted that Mr. Cash
was not confused when he collected the data, but claimed that the sentence



was accurate because other people were confused afterward. /d. at 6-87° Mr.
Bockhold also made several cor ~ nts indicating that he wanted unanimous
approval and discouraged some '~ >mbers from suggested revised wording
for the letter. Staff Exh. [I-19.at © -1 1. His forceful, overbearing, and, at times,
precipitous demeanor, (see Tr. 5769-76 (Autdenkampe)) and failure to examine
his own rolc and responsibility, contributed significantly to misinformation being
provided to the NRC throughout April-August 19907

Confusion after April 9 (vhether by GPC or NRC personnel) could not have
caused the erroneous count information provided on April 9. This example of
Mr. Bockhold's forceful management style shows an environment where the
PRB reviewing the draft letter could not adequately resolve a concern about
the accuracy of the “confusion” statement or inquiry as to the role played by a
superior in the development and reporting of misinformation on April 9. Mr.
Bockhold's failure to encourage his staff to have a questioning attitude thwarted
efforts o ensure the accuracy and completeness of communications with NRC.
There is insufficient evidence to conclude that this defensive posture was part
of efforts by Mr. Bockhold to deceive the NRC.

(3} INACCURATE PUBLIC STATEMENTS BY MR. McCOY

Intervenor asserted that because the reasons for LER errors stated in a 1990
press release by Mr. McCoy (Intervenor Exh. 11-67A) (i.e., employees did not
use all of the available data and used operator logs only) were different than
those stated in the August 30 letter (which stated that “confusion”™ between a
successful start and a vahid test and a personnel error by the individual who
performed the count caused the error) shows that GPC lacks the willingness to
seek the truth. Mosbaugh at 60; Intervenor Findings at 399-400.

The mere fact that a GPC officer stated more than one reason why GPC
had submitted erroneous mformation is not a basis for concluding that GPC was
unwilling to seek the truth given what the record shows about GPC's inadequate
attempts to determine why erroneous information was submitted. Inasmuch
as the press release contains scattered quotes from Mr. McCoy, it 1s difficult

73 Gitven that the QA aucdit report showed that there were only fwo valid tests (as defined by RG 1 108) on the
desel duting this period (GPC Exh 1115, Auachment B. Tr 3279-80 (McCoy i this was not the likely source
of count enmors

"This incident and the PRB meeting on the FAVA sysiem. see Section LA 4. supra, are both examples of
Mr Bockhold's forceful management style. On Apnl 30 1990, semior officials of the NRC met with Messrs
McDonald, Hasrston, McCoy. and others 1o express NRC concerns about the “cowboy” or “cavalier” attitude that
Mr Bockhold (and GPC) exhibited in dealings with the NRC Tr 1485065 Tr 14.955-56 (Matthews). GPC and
Mt Bockheld have since acknowledged the role Mr Bockhold's management style played in GPC commumcating
inaccurate and incomplete information and Mr. Bockhold has accepted responsibility for his nustakes  Lenter from
G Bockhold to J Lieberman. NRC. dated February 1. 1995 The NRC Starf also noted that GPC commumications
substantially improved after M: Shipman assumed Mr Bockhold's position in the Fall of 1990 Tr 15194
(Matthews )



o determine whether any statements are quoted in context. Consequently, 1t
is difficult 1o draw negative conclusions about GPC's character based on the
statements.

e.  OSI White Papers. Response to Section 2.206 Petition, and SSPI Data
(1) WHITE PAPERS TO NRC INSPECTION TEAM

Intervenor asserted that, during the NRC's special team inspection on oper-
ating practices and allegations (the “OSI™ Inspection) conducted at the Vogtle
facility in August 1990 (see Intervenor Exh. 1i-83), GPC intentionally provided
false information (1) by indicating that Messrs. Cash and Bockhold sat together
in Mr. Bockhold's office to work on the DG testing shide, (2, by omitting Mr.
Buzr from the list of individuals who wrote the April 9 letter, (3) by excluding
Messrs. Hairston and McCoy from the histed participants in the April 19 phone
call that added the words “subsequent to the test program,” and (4) by stating
that all revisions of the LER were reviewed by the PRB. Intervenor Findings at
357-376.

GPC contends that no negative inference should be drawn from any inaccu-
racies in the White Papers a. they resulted from honest attempts 1o respond to
questions posed by the NRC. GPC Findings 403-415.

During the August 1990 special team inspection addressing NRC concerns
about GPC's operating philosophy and allegations about inaccurate information
being supplied to the NRC, GPC responded to questions posed by the NRC in
various “White Papers.” McCoy DG at 22-23; see GPC Exh. I1-126; Intervenor
Exhs. 1-131, I1-95.

There i1s no evidence to support the claim that the inaccuracies in the
documents resulted from deliberate efforts to mislead the NRC and conceal
the participation of sentor GPC officials. As is evident from the discussion
on the Tape 253 Transcript (GPC Exh. 11-122; Intervenor Exh. [1-148), the
recollections of various GPC employees were cloudy as to who participated in
decision-making and who prepared documents. GPC employees freely stated
their opinions as to who participated in various decisions and there was nothing
to put GPC on notice that the information to be submitted was inaccurate. In
addition, the White Paper expressly conveyed “GPC’s “elief” at the ime when
(based upon information developed during the licensing hearing and enforcement
proceeding) GPC's investigation of issues was incomplete. Thus there 1s no
indication that the mistakes were intentional.



(2)  STATEMENTS IN RESPONSE TO SECTION 2.206 PETITION

Intervenor also contends that GPC intentionally tried to conzeal Mr. Hair-
ston's participation in the April 19 call regarding the LER when Mr. McDonald
signed GPC's response to the section 2.206 petition and later clarifications.

There is insufficient evidence to show that GPC intentionally provided inac-
curate information. Jhere is ao evidence that Mr. McDonald was specifically
aware of Mr. Hairston's participation on the April 19 call and Tape 58 (GPC
Exh. 11-2) shows that Mr. Hairston joined the call after the wording regarding
the Comprehensive Test Program was added and did not participate in “Cafl
B” when Messrs. Shipman, Aufdenkampe, and Mosbaugh finalized the LER
language. See Tape 58 Transcript (GPC Exh. I1-2; Staff Exh. 11-45 (Vogtle
Coordinating Group Report). The failure to identify various participants on the
calls indicates faulty recollection of GPC employees (shown 1o be inaccurate
by the Intervenor’s recordings) and is among the numerous mistakes GPC made
in providing information on the DG issue. Performance failures, not deception,
appear (0 be the likely cause.

(3)  SSP1 DATA

Intervenor asserts that GPC's failure to include “bad” 1990 Safety System
Performance Indicator (SSP1) data in the April 9, 1990 letter to the NRC and
to give such data to the IIT is evidence of a patiern of willfulness by GPC
and argues that the data should have been cluded in the April 9, 1990 letter
Intervenor Findings 44-73; Mosbaugh at 99-104; Tr. 10,369 (Mosbaugh). GPC
contends that exclusion of the 1990 data, which was based upon only a few
months rather than a full year, did not represent a relevant and material omission
concerning the Vogtle DGs. GPC Findings at 191-98.

The fact that the data were not included in the final version of the April 9
letter is not significant. The record shows that the NRC asked GPC (o address
the reliability of the DGs as part of the April 9 presentation. The SSPI data
given to the T addressed the years 1987, 1988, and 1989 and was incomplete
for 1990. Intervenor Exhs. 11-89, 11-91.

In a conversation taped by Mr. Moshaugh on or about April 2, 1990, Mr.
Bockhold discussed with Mr. Mosbaugh a document contuining SSPI data for
Vogtle DGs and indicated the data were to be given to the IIT and Mr. Brockman
of the NRC. Mosbaugh at 101; Intervenor Exh. [1-89. Contrary to Intervenor's
assertion that it was hidden from the 1T, a document containing the SSPI data
was among the documents collected by the IIT after the SAE. See [IT Document
No. 143 (Intervenor Exh. [1-89),

Intervenor’s allegation that a draft of GPC's April 9, 1990 letter that contained
the SSPI data was telecopied to the GPC corporate office and the NRC was not



proven. NRC Staff records show that draft information transmitted to Messrs.
Brockman (Region II) and Matthews (NRC Headquarters) on April § and 6,
1990, did not coutain the data. See Intervenor Exhs. 11-65, 11-65A; see Tr.
3287-90.

The NRC's interest relative to restart was to understand the basis for GPC's
position that the DGs were operable and that GPC's corrective actions had
been effective. The NRC was not seeking a numerical value like SSPI (which

" represents the time that a given unit, on average, annually is unavailable),
either historically or currently, as part of its restart decision and does not
normally rely on such data.” See NRC Staff’s Repiy to Intervenor’s First Set
of Interrogatories, dated September 15, 1993, at Interrogatory 11.

There 1s no basis to conclude that the data should have been included in
the April 9 letter in order to address the NRC’s inquiry about DG reliability
and operability. Mr. Bockhold’s decision not to include the data for the first
few months of 1990 was not unreasonable. Intervenor has not shown that the
information was necessary for a decision on whether the short-term corrective
actions were sufficient to provide reasonable assurance to permit restart, and it
is clear that the information was made available to the NRC.

4)  CONCLUSIONS REGARDING WHITE PAPERS, SECTION 2.206
RESPONSE AND SSPI DATA

There 1s no evidence to support Intervenor's assertion that GPC knowingly
submitted false information regarding Mr. Haurston's participation on the April
19 call about the LER. The musstatements are readily explamned by faulty
recollection, and do not indicate that GPC intentionally musrepresented Mr.
Hairston's participation.  The audio recording made on that date shows that
he was not a significant participant in discussions about the accuracy f the
LER.

Similarly, there 1s no basis to conclude that Mr. Bockhold was dece tful in
failing to include Safety System Performance Indicator Data in the April 9 letter
in that the information, although incomplete, was provided to the IIT. There is no
evidence that the information omitted was requested by the NRC or reasonably
should have been included in the letter.

" The Vogthe TSs address DG reliability by requiring incres d frequency of DG testing if a specified sumber of
failures oce arred duting the last 20 or 100 valid tests The I'Ss also require special reporting of DG test results
These requicements of the TSs are totally unrelated to S5t) data SSPI data for indi.idual "Gs are calculated
by dividing the unavailable hours (planned. unplanned. and estmated) by the total number of hours the DG is
required to be operational during the SSP1 assessment period GPC Exh 11140 Such data have little or no value
with respect to DG operability and the effectiveness of conective actions to allow restart
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I Statements Concerning Air Quality in the April 9 Letter and to the T
(1) INTRODUCTION

A sufficient air supply i1s needed both to start the diesel engine and to
operate the cogine controls. This air is supplied to each diesel engine by an
independent, redundant starting air system that includes an air compressor, an
after-cooler, a refrigerant air dryer.™ an air receiver, intake air filters, starting
valves, air distributors, instrumentation, controls, alarms, and the associated
piping to connect the equipment. Alarms annunciate on the local control panel
in the diesel building and n the Unit’s main control room to enable operators
to monitor the DG starting air system. Vogtle SER § 9.5.6 (Board Exh. 11-4) at
9-68.

The control air is supplied by the starting air system from a point downstream
from the air receivers. Control air is used by the pneumatic logic components
and sensors o control and protect the diesel engine. The control air passes
through a S-micron filter and then through a pressure regulator that maintains
control air pressure at 60 psig. See NUREG-1410, at 3-47 (Intervenor Exh.
1-10).

One of the ways of monitoring the quality of DG starting air is through
dewpoint measurements taken by attaching the dewpoint testing equipment at 3
pressure gauge fitting on the air receiver. The temperature range of acceptable
dewpoints at the Vogtle facility 1s 32-50°F. Dewpoint measurements obtained
at the Vogtle facility on the DG air system are documented in Maintenance
Work Orders (MWOs), which are used to perform the Preventive Maintenance
(PM) checks of the DG air dewjoints. See Intervenor Exh. 11-78, at 5-10; see
Moshaugh at 69-70; Intervenor Uxh. 11-169.

The April 9, 1990 letter submitted to the NRC to support GPC's request for
restart stated the following with respect to air quality:

GPC has reviewed air quality of the D/G air system including dew point control and has
concluded that air quality 1s satisfactory Imtial reponts of higher than expected dew points
were later attributed (o faulty instrumentation. This was confirmed by internal inspection of
one air receiver on April 6, 1990, the periodic replacement of the control air filters last done
m March 1990 which showed no indication of corrosion and daily mir receiver blowdowns
with no signihicant water discharge

——

7'11: wr dryer &t Vogtle 1s Jocated upstream of the wir recoaver, the dryer temoves water vapor from the

air before the air reaches the recetver and is designed 1o run continuously FSAR §956 at 956-4
(Bocd!'lxh 11-3). Board Exh. [1-4 at 968 Compressed ambient air. saturated with water vapor, enters the dryer
und 15 precooled by the outgoing refrigerated air by an air-to-air heat exchanger  The precooled air then enters the
air-to-refngeramt heat exchanger (Le. the refrigeration evaporator) where it 15 cooled by the dryer's refrigeration
sysiem. As the air cools, water vapor condenses e hquad droplets which are separated out of the air stream by
o moisture separstor. and automatically discharged by a demntrap Board Exh L3 m 9564
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GPC Exh. II-13, at 3. On May 9, 1994, the NRC issued the NOV 10
GPC, which included & Violaton B on air quality based on (1) GPC’s failure
to provide complete information regarding control of DG air quality (ie.,
dewpoints) in the April 9, 1990 letter by only stating that niial reports of
high dewpoints were attributed to faulty instrumentation and (2) GPC's failure
to stawc that high dewpoints for Vogtle Unit | were also atiributable o system
air dryers occasionally being out of service for extended penods and to system
repressurization following maintenance. Staff DG Panel at 7; Staff Fxh. 11-46,
at 3.4,

After reviewing GPC's response to the NOV, the NRC Statf concluded that
as of April 9, 1990, GPC had an adequate technical basis to support a finding
that air quality was acceptable, and that dewpoint information of a historical
nature, i.¢., from before the SAE, was not necessary for the April 12, 1990
restart decision. Staff Exh. 11-50, at 5-6; see also Staff DG Panel at 9. In the
Modified NOV, dated February 13, 1995, the NRC withdrew Violation B. Staff
Exh. II-51, Appendix at 2-3.

Intervenor asserted that the air quality statement in the April 9 letter is
materially false and deliberately misleading in that (1) high dewpoints were
not due to “faulty instrvmentation” (Intervenor Findings at 285) and (2) the
results of the April 6, 1990 inspection of the air receiver, the inspection of air
tilters, and the daily air receiver blowdowns did not support a conclusion that air
quality was satisfactory (Intervenor Findings at 306-09)." See also Petition at
9. Intervenor also alleged thai GPC was reckiessly careless in communications
regarding high dewpoints and concealed high dewpoint readings from the LT
See Maosbaugh at 66-92.

GPC maintains that the leter conveyed its ,udgment that, as oi April
9, 1990, the diesel control air quality relative to moisture or humidity was
satisfactory based upon the April 6 air receiver inspection and the daily air

™ Intervenor also alleged that water was collected from the diesel air system prior to Apnl 9. 1990, in that (1) he
saw a jar of ¥ ounces of yellowish fluad in Mr. Kochery s office on March 30, 1990, and (2) a taped (and partially
maudibie) conversanon indicates that the water came from diesel peumanic tubing (mir svstem “tnp Lines”) that
wete disassembled on March 29 Mosbaugh at 93.94

DG vendor representatives who were present dunng the March-Apnl 1990 disassembiyv of most of the diesel
sensing hines and performed the diesel logic functional testing. including the doconnecticn of all protective trip
hines within the engine controi panel, aid not recall observing or hearning about any water or moisture problems
in the diese! starting or control air 10 March- Apnl 1990 Rebuttal Testimony of Sheldon Ow Young und Foben
Johnston on Air Quality Statements, £f Tr. 12428 “OwYoung-Johnston ™ at 4.5, Tr 12,741, 12 7¢¢ S0 ‘OwYoung,
Johnston)  Others present in Me. Kochery's office had so recollection of the mcident and even dispused Mr
Mosbaugh's ranscribed version of the March 30, 1990 tape segment Tr 755253 7568-70 (Stokes). Chenault
Rebutial at 3-8 ff Tr 14.020). see also Tr 14.071-73. 14,076 (Chenauir)

In addition, 10 May 1994, the NRC Swaff inspectors exanuned ~bether water had been in the diesel control air
system in 1990 The Swaff identified numerous examples of out-of-specificaton dewpoints. but found no evidence
of actual waler formaton in the diesel control an system lines or corrosion  Statf Exh 115, at | 68, see also
Tesumony of Edwasd B. Tomlinson and Pierce H. Skanner on A Quality, 1f Tr 14497 "Staft AQ. wm 10-11
Thus, there 15 o evidence 1o substantiate the claim that water was in the tnip line
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receiver blowdowns, which did not indicate a high-humidity environment in
the starting air system. See GPC Exh. II-S5A (Tape 41 Transcript), at 2,
Supplemental Tesumony of George Bockhold on Air Quality Statements, {f Tr.
6397, “Bockhold AQ,” at 5-6. The statement that “initial reports of higher than
expected dewpoints™ was not intended to describe all past maintenance 1ssues
or to reler to any dewooint readings taken after March 29, 1990 [d., Tr. 6582
(Bockhold).

The NRC Staff concluded, based on the hearing record, that (1) the air quality
portion of GPC’s April 9 letter was incomplete in that it did not reference the
fact that the Instrumentation and Control (1&C) technicians were unfamiliar with
the use of the VP-1114 instrument, and imtially misused it. in taking dewpoint
measurements in early April 1990; and (2) the reference in the April 9 letter to
“imtial reports” should reasonably include high dewpoint measurements taken
prior to April 9. Tr. 14,756-57, 15,111 (Matthews). The NRC Staff found
that out-of-specification dewpoint readings identified by Intervenor during the
hearing (Intervenor Exh. 11-169) did not show that air quality was unsatisfactory
since inspection of the receivers and controls showed no evidence of corrosion
or a long-term water problem. Tomlinson and Skinner at 12-13.

(2) ACCURACY OF STATEMENT THAT AIR QUALITY WAS SATISFACTORY

Mr. Mosbaugh alleges that corrosion seen during the April 1990 inspection
of an air receiver 15 evidence that air quality was not satisfactory, as stated in
the April 9 letter. See Mosbaugh at 82-83.

One DG-1A air receiver tank (K02) was inspected by GPC and NRC Staff
representatives on April 6, 1990, See Affidavit of Milton D. Hunt, dated March
1, 1995, ff Tr. 4882, “Hunt Affidavit,” at 5 Pretiled Testimony of Kenneth
Stokes on Diesel Generator Air Quality Statements, ff. Tr. 6962, “Stokes,” at 2-
3. Rebuttal Tesumony of Harvey Handfinger, ff. Tr. 11,346, “Handfinger,” a1 2;
Tr. 11.450-56 (Handfinger)™ The metal was clearly visible inside the receiver
and there were no loose rust particles in the tank," water droplets on the tank
walls, or other signs of moisture during the inspection. Tr. 11,374, 11,450-56,
11,483, The fact that there were normal rust spots on the welds inside the tank
and that the control system air filters appeared “new” also indicated that wr
quality was not a problem. Hunt Affidavit at 5-6; Tr. 4930 (Hunt).

*Mr Harvey Handtinger was GPC's Manager of Mainlenance, reporting to Mr Kitchens (Assistant General
Manager-Operations)  Mr. Mark Briney, as the acting lostrumentaion and Control Supenintendent. reported to
Mr Handhnger

MMy Shipman s April |1 1990 notes (GPC Exh 11-147) showed that there was munor “flash”™ corrosion of rust
vbserved on the weld seams of the air recerver tank, as expected. given that welded joints on the carbon steel tank
form o thun “rust” or corrosion film immediately after welding Rebuttal Testimony of William B Shipman (ff
Tr 10.890). “Shpman Rebuttal,” at 14
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Mr. Mosbaugh did not dispute the statement from the April 9 letter that air
quality was satistactory when that statement was read to the IIT on April 11,
1990, and Messrs. Kochery and Stokes indicated that the statement was correct,
even though the 50-degree dewpoint requirement had not always been met. Tape
41 Transcript (Staff Exh. I-15) at 1-2, 5-7.

Based on the evidence set forth above, particularly the absence of significant
rust, corrosion. or moisture,” the statement in the April 9. 1990 letter that air
quality was satisfactory was not inaccurate.

(3) INCOMPLETE REASONS FOR HIGH DEWPOINT READINGS

The record shows that GPC's statement that “imtial reports of higher than
expected dewpoints were later attributed to faulty instrumentation” 1s incomplete
in that it failed 10 indicate that high readings were also obtained after the SAE
due to technicians being unfamiliar with backup equipment, but there is no hasis
to conclude that GPC intended to misiead the NRC.

On March 9, 1990, there were out-of-specification dewpoint readings of 61°F
and 66°F taken on DG-1A air receivers KOl ana K02, respectively. GPC
believed the high readings were valid since humidity would have risen while
DG-1A was out of service and disassembled from March 1 to March 13, 1990,
for overhaul maintenance and testing in that the receivers had been depressurized
and opened to the room atmosphere. Prefiled Testimony of Lewis A. Ward on
Air Quality Statements, ff. Tr. 7740, “Ward AQ." at 3-4; Tr, 7878-80 (Ward)
After overhaul maintenance, air receivers are recharged using multiple “bleed-
and-feed” cycles, as necessary, until the dewpoint is within the acceptable range.
The dewpoint readings were within specification on March 12, 1990, and the
DG was declared operable on March 13, 1990, Ward AQ at 4; GPC Exh. 11-62.

On March 28, 1990, air quality, including the possibility of small debris or
moisture in the diesel air svsiem, was discussed at a meeting with the [IT where
GPC stated 1t would determine the last recorded dewpoints for DG-1A and take
another dewpoint reading in an effort to identify the cause of the March 20, 1990

2y any waler had ever formed in the ppeumanc control mr sy stem, water would likel; sccumulite in the bow!
of the conwrol ar fiker in the diesel engine control panel, but there was no evidence of water in thar filter before
of daring the March 1990 outage  OwYoung-Johnston at 5-6. see also Tr 12.495-502 (GwYoung. Johnston)
Muoisture comosion problems o the diesel air start system in 1990 would have also caused degradation due to

of ¢ products which would have been obvicus during the inspection and testing of the diesels, but
there was no evidence of corrusion dunng the mspecuon and testing of the diesels following the SAE Tesumony
of Kenneth Stokes on Aur Quality Stsements, ff Tr 6962 “Stokes.” at 4 For example, (he logic board, which
was removes and replaced subsequent 1o the DG- 1B start on March 24, 1990 (Start 13€). showed no signs of a
waler or moisture problem and inspections during cach |8-month replacement of the control air filters revealed
no moisture problem Tr 7704, 7685-86 (Siokes)
3 Mr. Ward attributed the high readings to an actual high-huridity condition as a result uf DG-1A. inchuding its
wr start system, being out of service and disassembled from March | to March 13, 1990, for overhaul maintenance
and testing Ward AQ m 4
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spurious trips on DG-1A. See GPC Exh. 11-49 (IIT Transcript), at 95-96; see
alse Bockhold AQ at 1. GPC Instrumentation and Control (1&C) technicians
performed the monthly preventative maintenance dewpoint check on DG-1A
on March 29, 1990, recorded out-of-specification high readings of 80°F and
60°F, and documented them on an MWO for evaluation and trending purposes ™
See GPC Exh. 11155, at 1; MWO 1-90-01513 (GPC Exh. 11-155); Rebuttal
Testimony of Mark Briney on Diesel Generator Reporting Statements, ff. Tr.
12,075, “Briney,” at 5; MWQ 1-90-01651, dated March 30, 1990 (Imtervenor
Exh. 11-143).

During an April 3, 1990 telephone conference with IIT and Region 1
personnel, GPC (Mr. Bockhold) stated that the air quality was satisfactory, but
did not mention Cewpoint readings. See GPC Exh. 1I-50 (IIT Transcript) at 59-
60: see also Bockhoid AQ at 2. Mr. Bockhold testified that he was not aware
of the March 29 high reading on that date and probably focused on the clean
conditon of the air filters

On April 5, 1990, GPC initiated a blowdown on the DG-1A air receivers to
check for the presence of moisture, a feed-and-bleed of the DG-1A air receivers
to lower the dewpoint, and a check of all the diesel control system air filters
for the presence of moisture. See Bniney at 5-6, GPC Exh. [I-156 Dewpoint
readings of 84°F and 82°F were obtained on DG-1B. See GPC Exh, 11-156, at
1; Intervenor Exh. 11-169, at 3.

On April S through Apni 6, a series of high dewpoint readings on DG-1A
was obtained using the Alnor VP-2466 dewpoint instrument. See Intervenor
Exh. 1I-143 at continuation sheets 1-3; Intervenor Exh. 11-169. at 2. On April
6, Mr. Bockhold informed the IIT that he was aware (on April 5) that there
were high dewpant readings for the DG-1A on March 29*  and that GPC

M latervenor s allegation that the March 29 rejection of a Deficiency Card shows hat GPC intended 1o conceal
the hugh dewpoints readings from NRC (Intervenor Findings 605-606), was not substanuated  The problem
was adequately documenied by means of 4 Maintenance Work Order. an act inconsistent with an intent w keep
information from the NRC

5 Mr. Bockhold admitted that some of his responses 1o the 11T that day may. in retrospect. have been misleading
Tr 6460-63. 6507-08 (Bockhold)

Intervenor s allegation that Mt Bockhold was made aware of the March 29, 1990 high readings on ur about
March 29 and that he deliberately withheld this information from the T duning an Apal 3, 1990 teleconference
(see Inervenor Findings S35, 5361, however, was not supponied by the evideace Mr. Bockhold could not recall
being aware of the high readings prior to April 5 See IIT Transcnpt (GPC Exh 11-51) at 1. 4.5, Tr 6566
(Bockhold) Messts. Hunt and Bockhold understood that dewpotnts above 12-50°F were not of immediate concern
for operability of the diesels but could cause pans in the diesel air system to corrode if they occurred over the
long term  Tr 4B98.99 (Hunt), GPC Exh .51 a1 68 Tr 6466-67. 6558-59, 6608-09 (Bockhold) There is
no evidence that any GPC employee. including Mr Mosbaugh. believed the diesels were inoperable due 10 poor
air quality or shared such a view with Mr Bockhold  See Tr. 6697 (Bockhold) Therefore, there is insufficient
evidence o conclude that, by Apnl 1 1990, Mr Bockhold knew about the March 29 dewpoint readings or
withheld that information from the NRC's 1T

% An NRC Region 1l inspector. Milton Hunt. reviewed MWOs on the diesels and discovered the March 29, 1990
high dewpoint readings on DG-1A air receivers in early April 1990 and informed GPC See Hunt Afiidavit at §.
Tr 6566 (Bockhold) {Contnued)
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thought the dewpoint sensor instrument was bad and was trving to obtain a
backup instrument®  See GPC Exh. I1-5; (T Transcript) at 1, 4-5. On the
afternoon of April 6, following the seres of high readings on DG-1A, GPC
tried to determine whether there was an actual high dewpoint condition or faulty
mstrumentation and used a backup EG&G dewpoint instrument (VP-1114) to
verify the accuracy of the Alnor VP-2460 readings on DG-1A Tr 12,081-82
(Briney) See Intervencr Exh. 11-143 at continuation sheet 3; Intervenor Exh.
[1-169, at 2. The vendor's instruction manual for the VP-1114, however, could
oot be located and the 1&C techiicians taking the measurements lacked training
on the VP-1114.% Jd at 12,082-83; see also Tr. 12,784 (Hammond).

On April 7, 1990, an 1&C technician took dewpoint measurements on the
Unit | and Unit 2 air recervers using three different instruments — the Alnor
VP-2466, the EG&G VP-1114, and the recently acquired General Electric (G.E.)
rental Alnor Model 7600, The VP-2466 and VP-1114 readings were oul-
of-specification high while the G.E. rental instrument readings were out-of-
specification low. See Intervenor Exh. 11-217, at 3; see also Intervenor Exh.
11-169.

GPC's acting 1&C Superintendent could not draw any definitive conclusions
from the out-of-specification dewpoint results obtained on April 6-7, but was
convinced that eight independent air systems would not simultaneously fail to
provide sausfactory air to the receivers. Briney at 7-8; see also Tr. 6554-35
(Bockhold).™

The then NRC inspector believed that he saw a listing of dewpoint readings
taken Aprii 6-7 before he left the site on April 7. 1990" and was aware

Intervenor alleged during the heanng that GPC, in its 1994 NOV response and in the 1995 prefiled air quality
testimony of Mt Bockhold. ientionally falsely assened that GPC self-reported the March 29 high dewporat
readings to the NRC (Intervenor Findings $37.538, S40-541) While Mr Hunt's subsequent testitnony shows
GPC's statement (o be in error since Mr Hunt testified he discovered the March 29 high dewpoint readings. no
evidence was presented 10 substantiate the claim that the error was inteational

mAlmou;h Intervenot is correct that Mr Bockhold s April 6, 1990 statements to the ITT that there was not a
backup dewpoint analyzer at the plant was inaccurate (Intervenor Findings 543-544), there is no basis to conclude
that the statement was intzntionally false, particularly since the backup instrument (VP-1114) was used subsequent
to the telephone conference with the IT

¥ Inservenar established at the heanng that the EG&G Model 911 instrument had been used by 1&C technicians
on one occasion in March 1989 See Tr. 12.216-17 (MWO 18900822 reflects dewpoint readings taken by 1&C
techmcian using az EG&G instrument)

¥ Intervenor s allegation that GPC engaged in intentional willful conduct 1n cluming that the VP-2466 dewpoint
instrument was defective (Imervenor Findings 547-550, S78-579 583 and 604) was not substantiated By Apnl
6. 1990, GPC had a reasonable basts 10 suspect the Ainor VP-2466 instrument was faulty in th + 1) the exiended
calibration due date for the instrument was about 1o expire: (2) the last in-specification reading was on March
29, 1990, for DG-1B; and (3) all of the Apnil § dewpoint readings on the DG-1A and DG- 18 using the VP-2466
nstrument were out-of-specificaion high See GPC Exh 11-159. ser also Briney at 13, see also Exh 11169, at
21

" Me Bockhold bad provided a list of high dewpoint messurements ©0 Mr Hunt, sn4 Mr. Hunt suggested
that GPC borrow dewpoint test equipment from the V. C Summer Nuclear Plant in order w accurmely measure
dewpoini readings and verify the condition of the air. Tr. 6517, 6363 (Bockhoid). Hunt Affidavit ar 5. Tr. 92425,
4935 (Hunt)
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of GPC's opinion that the high readings were due either to faulty dewpoint
equipment or operator error. Affidavit of Milton D. Hunt, ff. Tr. 4882, “Hunt
Affidavit,” at 5; Tr. 4924-25, 4930-31. 4933-36 (Hunt). See GPC Exh. 11-52.

GPC later determined (based on an EG&G instrument borrowed from V.C,
Summer around April 8 with its instruction manual) that the initial readings taken
with the VP-1114 instrument had been used improperly (without the required
flow meter) on April 6-7, 1990.” Briney at 8-9: Tr. 12.088, 12,340 (Briney):
Tr. 6513 (Bockhold), Intervenor Exh. [1-169. By Aprl 8, 1990, readings on
both units that were taken using the flow meter (VP-1114 and FS-3529) were
in specification (and in close agreement) except readings on the DG-2A K02
receiver (where the dryer was found to be turned off).” GPC concluded that the
prior Alnor readings from the VP-2466 instrument were not valid. Tr. 12,166
(Briney), 12,857-59 (Hammond). See Briney at 9; Tr. 12,203, 12,206 (Briney),
Intervenor Exh. 11-169.

During a morning conference call on April 9, 1990, Mr. Lewis A. Ward,
Manager of Nuclear Maintenance and Support located in the corporate office,
told the IIT that with the borrowed nstrument, all of the April 8 dewpoint
readings were within specification. See GPC Exh. [1-61, at 4. Mr. Skip Kitchens,
Assistant Plant General Manager-Operations, then stated that a high DG-2A
dewpoint reading believed to be caused by an air dryer being inadvertently
turned off (probably on April 6) was being addressed by blowing down the air
receiver. There was no mention of [&C technician errors.” See IIT Transcript
(GPC Exh. II-61) at 4-8. In response 0 an IIT request, GPC committed to
provide a history of dewpoint data for the past year. Id. at 7-9.

During the April 9 meeting with the NRC in Atlanta, the NRC was told that
air goahty was good, that high readings were attributed to a faulty dewpoint
mstrument, and that an April 6 inspection of an air receiver, as well as
inspections of the control air filtors and daily air recziver blowdowns, confirmed
that air quality was acceptable. Intervenor Exh. I1-71, Project No. 006214

During the Apnl 11 teleconference with the IIT, Mr. Bockhold (referencing
the table of dewpoint measurements dating back to March 1989 that had been
prepared to address the NRC's request for data) stated that air quality had been
and remained satisfactory for a number of reasons, including the April 6 air
receiver inspection, which showed only light corrosion around the welds and

# During the hearing. an NRC Staff witness, Mr Plerce Skinner. contacted an EG&G representative who told
m that it would have been exiremely difficult for an 1&C echnician 1o throtle flow (0 the correct level without
a flow meter Tr 14.644-45 (Skinver). Incorrect How causes errors in dewpoint readings /d

92 fntervenor's claim that ali eight air recesvers had expenenced high, out-of-specificaton dewpoints due to
personnel insdvertently or intentionally turning off the air dryers (lutervenor Finding S81) was not substantiated
Intervenor provided no evidence 1o support s claim and Mr Hunt recailed that the dryers were out of service or
off only a few umes Tr SO0B-10 (Hunt)

“The notes of My Bailey taken dunng GPC's Apnl 9 1990 meeting with NRC in Atlanta, also reflect that this
high dewpoint resding was reported o the NRC See Intervenor Exb 11.70, m §
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a minor amount of oil on the bottom. See GPC Exh. [1-56, at 6-7; Rebuttal
Testimony of W.F. Kitchens, ff. Tr. 13,590, “Kuchens,” at 9; see also GPC
Exh. 11-56, at 2. The data provided to the [IT (GPC Exh. 11-57) did not include
the high dewpoint readings from Apnl 5-7, 1990, because GPC did not believe
the readings were accurate or reliable. Kitchens at 9.

(4)  CONCLUSIONS

The Apnl 9 letter was incomplete, as it did not indicate that high readings
were also caused by technicians being unfamiliar with a dewpoint instrument,
By April 9, 1990, senior GPC management at the Vogtle facility (Messrs.
Bockhold and Kitchens) and in Birmingham, Alabama (Mr. Ward), knew about
the problems the 1&C technicians had in using the VP-1114 instrument correctly.
While the letter's reference to “initial reports™ i1s ambiguous, all high dewpoint
measurements taken near the time of the SAE and prior to April 9 could have
influenced an NRC decision on restart.

The evidence does not establish that GPC acted with reckless disregard for
the truth, intentionally misrepresented information, or conspired to mislead the
NRC in communications regarding DG air quality. GPC took reasonable steps to
determine air quality (including the receiver inspection), perfermed blowdowns
on the air receivers to remove any moisture that could affect DG performance,
and generally kept the NRC informed about their activities. While GPC provided
incomplete information about the causes of high dewpoint readings based on the
belief that recent out-of-specification readings were not valid, and there may have
been some delays in sharing information about dewpoints with the NRC, the
evidence considered as a whole fails short of demonstrating that GPC engaged in
making willful or recklessly careless misrepreseniations, and does not otherwise
show that GPC lacks the requisite character and integrity (o operate a nuclear
plant.

8 Conclusions Regarding Diesel Generator Statements

Petitioners allege that GPC, deliberately or with careless disregard, submitted
false and misleading information regarding DG starts (1) in an April 9, 1990
presentation and letter to the NRC (seeking permission to restart after the SAE);
(2) in an April 19, 1990 Licensee Event Report (LER) 90-006 on the SAE by

¥ Iniervenor's allegation that GPC intentionally concealed the VP-1114 “confirmatory readings” (Intervenor

Findings 555-565, 575, §90-596) was not substantiated  VP-1114 readings were among those given to the NRC,
but questions about the accuracy of those readings were resolved by FS-3529 readings taken on April 8 Given
that the NRC was interested in dewpoint readings (and not necessanly the particular equipment used to obtain
them) and that VP-1114 readings were included on the listing provided 1o the ITT, there is insufficient evidence
to support Inte. venor's clam See GPC Exh. 1151, at 7-8. GPC Exh 11-57, Intervenor Exh 11-169, at 2
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means of a conspiracy among GPC managers: (3) in a June 29, 1990 cover letier
forwarding the revised LER: and (4) in an August 30, 1990 letter. Petitioner
also alleges that GPC knowingly submitted false or misicading statements (1)
concerning DG aur quality in the Apnl 9, 1990 letter (and in contemporaneous
discussions with the NRC's HT); and (2) in GPC's April |, 1991 response to
Intervenor's section 2.206 petttion with respect to Mr. Hairston's mvolvement
in developing the false start information (1.e., during an Apnil 19 callj and when
GPC managers became aware of inaccurate start counts. These claims were not
proven.

Although Petitioners are correct that misinformation was provided to the
NRC in various communications related to DGs, the weight of evidence fails
to show that GPC knew the information was false or incomplete. The repeated
failure of GPC 1o provide accurate and complete information relatng to the
count of DG starts in April 1990 stemmed from GPC perferimance failures
that do not amount to deliberate efforts to deceive or mislead the NRC or 10
avoid regulatory requirements. The erroneous counts of eighteen and nineteen
consecutive successful starts without problems or failures for DG-1A and DG-
IB, respectively, as of April 9 (instead of twenty-nine and twelve) were caused
by GPC's use of ambiguous terminology to show diesel reliability during
a poorly defined period. When questions arose about the accuracy of the
data, GPC managers rehied primarily on verbal assurances that defended the
information and revised the count description without (1) examining the causes
of the imitial misstatements, (2) detenmining accountability, and (3) promptly
correcting erreneous information that was presented to the NRC. The reliance
on verbal assurances and incomplete site verification efforts on April 19 did
liitle to address or denufy mistakes by the General Manager in requesting and
presenting the start count, and the Unit Supenntendent in reporting the start data
he collected. Consequently, the count reported included problems or failures and
was not a count afier the CTP (which GPC later determined commenced with
the surveillance test where a DG 18 declared operable).

There was no evidence that any of the current GPC or Southern Nuclear
personnel who were involved (Messrs. Bockhold, Cash, Shipman, Aufdenkampe,
McCoy, Hairston, Frederick, Greene, Horton. Majors, Kitchens, and Ward)
conspired, or acted individually, to submit information they knew 1o be false
from March 20 through August 30, 1990, regarding DG testing or air quality.
Clearly, these statements reflect only a portion of the many exchanges between
the NRC and GPC concerning efiorts 1o determine the causes of the SAE. The
fatture of GPC peisonnel, individually and collectively, to take steps to ensure
that the NRC was provided with complete and accurate information during this
period nonevheless 1s a very significant regulaiory cor ern that constituted a
Severity Level Il problem at the facility — conduct far be.ow NRC expectations.
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and about GPC operations, in general, at Vogtle. These events illustrate the
need for improvement in communications, both within GPC and with the NRC,
and the need for Licensee personnel 10 maintain a questioning attitude about
explanations and data provided to the NRC.

The repeated involvement of Mr. Bockhold in GPC's submission of incom-
plete and inaccurate information to the NRC 1s significant. Mr. Bockhold ably
handled teciiucw issues, but his sometimes overbearing and forceful manage-
ment style, his reliance on rewrites rather than reverifications, and his failure to
examine his own inadequate performance contributed in no small measure to the
Severity Level Il problem. GPC, Southern Nuclear, and Mr. Bockhold himself
acknowledged his deficient conduct and, by letters dated August 5, 1994, as
supplemented February 1, 1995, made commitments that he would not resume
line management responsibilities at GPC or Southern Nuclear plants unless he
had sausfactorily completed training in management communications and re-
sponsibilities, and the NRC received 60 days prior notice of the assignment.*
This commitment was reiterated in correspondence regarding the applications
to transfer the authority to operate the Vogtle and Hatch facilities to Southern
Nuclear and was included in the orders authorizing those transfers.

D.  Management Attitudes and GPC Credibility (Intervenor's Proposed
Findings for Heaning on DG Issue at 68-78, 225-60)

Intervenor argues (Intervenor's Proposed Findings at 68 78, 225-60) that ev-
idence of the bad character of the proposed transferee, includes: (1) GPC's
operaving philosophy of power generation above safety,” (2) intimidation of
Mr. Mosbaugh in the January 1990 meeting where Mr Bockhold had written
the word “backstabbing”™ on the board after Mr. Mosbaugh's allegations that
Mr. Kitchens had violated TS requirements by opening dilution valves,™ (3)

Y Mr Bockhold further commitied that be would not assume o line management position at any suclear power
plant prior 1o February 1988 without sansfying the conditions stated

"7 Intervenor assents that Mr Hairsion's staternent that he has two goals 1n opersting a miclear plant, i e staying
on the line and short refueling outages.” Tr VIKT-ER (Hairston) indicates that Me Harston places continued
operation and shor cutages over safery  Intervenor Proposed Findings wt 69 Mr. Hairston testified that safety
15 ot a goal. but & foundation for generating power  These opimions are not evidence of a poor attitude toward
safery

Y While Mr Mosbaugh s perception of the “backstabbung incident may have led him 1o believe thi GPC
suspected him of prompting ‘nquiries by the NRC Messrs Bookhold and Kitchens both estufied that they were
not aware at that tme that M. Moshaugh bad given any allegation to the NRC. and Mr Bockhold believed that
the word referred to an undesirable working relationship between Mr. Mosbaugh s orgamzation and M: Kitchen's
organization that necded to be resolved  Bockhold Rebuttal ar 2.4, Kitchens Reburtal e 2.4, Tr 13 597601
(Kichens). Tr 1334748 Thus ot appears that the incident s an example of Mr Bockhold's forceful and

somenmes overbeanng management style
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Mr. Bockhold's emphasis on a “yes sir” attitude. ™ (4) the GPC employee survey
results,"  (5) Mr. Bockhold's apparent disdain for regulatory involvement
and attitude about conveying imformation to the NRC.'' (6) Mr. Bockhold's
handling of the FAVA microfil'ration system concern, and (7) the selective
memory and opinions of Mr. Hairston. ' Intervenor's Findings at 69-78, 225-
60,

I'am not persuaded that auy of these events are evidence of a lack of character.
The intensity with which Mr. Mosbaugh pursued his concerns for over § years
ts an indication of the isolation he felt in an organization that did not adequately
tesolve his concerns. Mr. Mosbaugh's deeply held belief that GPC suspected
either he or his departmient was relaying concerns to the NRC led him to tape
surreptitiously conversations at the Vogtle facility.

The NRC Staff also held serious concerns about corporate and sitc manage-
ment which, in addition to the allegations received by tha: time, led the NRC to
convene a meeting with senior GPC officials on April 30, 1990, to candidly dis-
cuss these concerns, particularly with respect to the performance and attitude of

M1 Moshauy: assens that. dunng a Febeuary 7. 1990 meeting on reorganization anc' personnel downsizing
Mr. Bockhold mentioned his training in saying “yes sir” and told M Mosbaugh 1f you “con't conform and
nccept, then you nieed 10 get oui Mr Mosbaugh interpreted the remarks 1o mean that he should coniorm 1o
management s view of the “dilution valve' matter dunng his upcoming O interview  Intervenor s Proposed
Findings at 3943 Mr Bockhold coukd nat recall the remarks. but believed the meeting was about accepting
upper management s directions regarding reorganization philosophy or the ehmnation of particular pocitions in
the organization. Bockhold Reburtal at 56 Whether or not Mr Moshaugh 1s coneet about the reason for the
statement, the statement. 1f made. would exemplity Mr Bockhold s overbeanng management style

"™ In his proposed findings (at 235). Intervenor states thar the results of 3 surves - pu-teas personne! taken in the
spring of 1990 showed that 7% of Vogtle employees agreed with the statement wonployess are afraid (0 voice an
opiion that management does not want @ hear” and 2% of Vogtle employees agreed with the statement 1 am
afraid to veice an apinion that my management does not want 10 hear * GPC's response 1o these survey results
and the problems revealed by the isues in DG aformanon disclosed by the NOV was 1o remand employees that
conditions adverse 1o nuclear safety should he brought 10 managemeni s attention and are 10 be addressed and
resolved  Haston Rebuttal (ff Tr 13.439) st 246 GPC NOV Reply at 6

10 Intervenor asserts that GPC s (1) untimely recognition of the NRC s 1990 onsite problems with Mr. Bockhold s
artude and communicetions. (2) failure 1o acknowledge personnel errors s a root cause in the NOV Response.
and (3) Mr Hairston s testimony regarding Mr Bockhold's performance 15 evidence that GPC management still
shows a lack of concern for completeness and accuracy of mformation submitied to the NRC. Intervenor s Proposed
Findings at 244-47 Mr Haurston's 1990 actions (including telephone calls 10 Mr Ebneter) and his testimony that
Mr Bockhold's management style sometimes caused him (Mr Bockhold) 10 méss opportunities, does not indicate
a lack of concern for accurite and complete communications with NRC NRC Staff has observed improved
conmunications and performance once Mr Bockhold was no longer in a Vogtle hne management position Tr
15,194 (Mutthews) These improvements, the comective actions taken, and GPC's Response 1o the Modified NOV
(including the commutments regarding Mr Bockhold). provide reasonable assurance that the problems of the past
have been addressed

192 jotervenor assents that i1 15 incredible that Mr Hairston (1) did not recall the discussion about DG starts during
the April 19, 1990 wlephone call ("Call A™) between GPC corporate und site personne!, but did remember his prior
<ull that same day with reactor operators, and (2) had o hmited understa~ding of dewpoints Intervenur

Findings a1 253-54 Tape 5K shows that Mz Hairston had limited involvement in “Call A" and merely asked if the
absence of mps in the count had been verified GPC Exh 112 a1 11-14 By contrast, he spoke at length with an
operator about whether he had correctly described his observations and actions in the DG room during the SAE
Thas. it 15 not unreasonable that Mr Hatrston might have & more vivid recollection of one incidemt occumng on
that date
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the Vogtle General Manager, George Bockhold. During the succeeding months,
Mr. Bockhold played a major role in the failure of GPC 1o submit complete and
accurate information to the NRC. GPC's communication record improved once
Mr. Shipman replaced Mr. Bockhold in October 19901

The NRC Staff concluded that problems experienced by GPC have been
addressed and that GPC has accepted responsibility for its perfsrmance failures
i its response 1o the NOV and n testimony during the hicense amendments
proceeding. Corrective actions have included corporate statements to employees
emphasizing the need for open and frank communications at the facility, and the
Southern Nuclear and GPC commitments with respect (o management training
for Mr. Bockhold. These comective actions and improvements in performance
indicate that GPC or Southern Nuclear do not lack the requisite character and
attitude to be an NRC licensee. Consequently, 1 do not conclude that these
events are evidence of bad character.

E.  Discriminating Against Employees for Engaging in Protected
Activities (Petition §§ ILa, 111.4; July 8, 1991 Supplement § 1I)

Petitioners assert that Mr. Hobby, who was GPC's General Manager of
Nuclear Operations Contract Administration (NOCA) from December 1948 to
April 1990, was discharged from GPC after attempting to bring to GPC
management’s attention his concern that it had improperly transferred control of
its nuclear heenses 1o SONOPCO. Peutioners state that Mr. Hobby had earlier
been instructed by GPC Vice President of Bulk Power, Fred R. Williams, to
destroy all copies of the confidential memorandum dated April 27, 1989, that had
been written by Mr. Hobby and co-signed by GPC Senior Vice President-Fossil
and Hydropower, George F. Head, expressing concern for the perception that
GPC may have improperly transferred control of its nuclear faciliies. Petitioners
also assert (Petition § 111.9.d) that GPC and SONOPCO management retaliated
against managers who make their regulatory concerns known to them. '™

On February 6 and 28, 1990, Mr. Hobby filed complaints with the Depart-
ment of Labor (DOL) contending that he had been discharged for engaging in
protected activity in violation of section 210 (now 211) of the Energy Reorga-
nization Act (42 US.C. §5851) of 1974, and the regulations promulgated by
DOL at 29 C.FR. Part 24. Each of the above issues that Mr. Hobby identified

" Me Hairston testified that Mr Bockhold s mat agement style fed Mr. Bockhold (o miss opportuniies
and that. althoug qualiied. it wes unfikely that Mr Bockhold would return (0 line management at a nuclear power
facility. Tr 11.551.54 (Hairston)

1 0y Hobby was slso Assistant 10 GPC Senior Vice President. Mr George Head until Mr Mead renred 10 May
1989 Mr Head's position was then filled by Mr Kerry Adams

L Although not expressly stated in the peunon. the complaints of both Messes. Hobby and Mosbaugh in thesr
respective DOL discnimunation suits are pertinent 1o this concern
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i the pettion to the NRC with respect to his discharge was included in the
complaints. See DOL Case 90-ERA-30.

On August 4, 1995, the Secretary of Labor (Secretary) issued a Decision
and Remand Order, finding that in 1990, senior managers of GPC discriminated
against Mr. Hobby when his position was eliminated and he was forced to resign
from GPC."™ The Secretary determined that ¢ 'C terminated Mi. Hobby for
engaging in protected activities, which included raising safety concerns related
to the operanion of the Vogtie facility in the April 27, 1989 memorandum. This
Decision and Remand Order rejected the DOL Admimistrative Law Judge's
Recommended Decision and Order that had been issued on November 8, 1991,
which found that actions taken against Mr. Hobby were not motivated by his
engaging in protected activities. The Secretary remanded the complaint to the
Administrative Law udge to determine a complete remedy. '

On October 4, 1995, the NRC conducted a predecisional enforcement con-
ference regarding the Secretary's Decision and Remand Order to discuss the
apparent violation, the root cause, and GPC's corrective actions to preclude re-
currence (se¢ Conference Summary dated October 11, 1995). The Conference
was open 1o the public 1n accordance with section V of the NRC Enforcement
Policy, NUREG-1600, and written comments were subsequently submitted by
Mr. Hobby for NRC consideration in reaching its enfo cement decision,

The Commission’s regulations n section 50.7, “Employee Protection,” pro-
hibit discrimination by a Commission licensee against an employee for engaging
in protected activities. On May 29, 1996, the NRC issued a Notice of Violation
i0 GPC for two separate violations of section 50.7 — one in accordance with the
Secretary’s finding regarding Mr. Hobby, and the other in accordance with the
Secretary’s finding that Mr. Mosbaugh had been discriminated against by being
discharged for making audio tape recordings that constituted evidence gathered
in support of a nuclear complaint, and for engaging in other protected activities.
The Notice of Violation regarding Mr. Mosbaugh was in accordance with the
Secretary of Labor's Decision and Remand Order in DOL cases 91-ERA-001
and 91-ERA-O11 on November 20. 1995, finding that Mr. Mosbaugh's sus-

19 The Secretary also found that other acts of discrimination occunred such as relocation of Mr Hobby 's office,
restrictions of his access 1o the butlding, and revocation of tus executive parking privilages

7 This DOL case (90-ERA-30) also considered Petitioners’ assertion (see Section 2 206 Pettion S04, July
B, 1991 Supplement §11) that Mr McDonald knowingly submutted faise tesimony o another DOL proceeding
(" Yunker/Fuchko ) i an attempt 1o demonstrate that Messrs. Gary Yunker and John Fuchko were not improperly
kept out of 8 GPC posivon that would prmicipate in the SONOPCO Project  Petstioners claim that Mr Hobby
advised GPC's counsel before the DOL hear ng that Mr McDonald s proposed lestimony was false and that GPC's
counsel responded by advising Mr Hobby that tus testimony would have o be changed  In s Decision and
Remand Order of August 4, 1995, the Secretary stated. in relevant part. “Because | found other evidence sufficient
o establish that Complamant (Mr Hobby| engaged in protected actvity on January 2. [198% (the prehearing
meeting) | it wis unnecessary (0 consider ai that juncture whether counsel attempted 10 suborn Complamant 10
penjury Even if counsel did, that esidence would not alter this decision ’ Decision and Remand Order st 13 See
also id wm 8 913



pension and discharge were acts of retahation for engaging in protected activity.
The NRC stated that these violations were of very significant regulatory concern
because they involved acts of discnmination by senior corporate management,
and the NRC categorized each of the two violations as Sevenity Level 1. Be-
cause the S-year period provided in the Statute of Limitations for imposing a
civil penalty had expired, no civil penalty was proposed for the violations. The
NRC 100k s catorcement action to emphasize the importance oi ensuring that
employees who raise real or perceived safety concerns shall not be subject to
discrimunation for raising those concerns and that every effort will be made to
provide an environment 1n which all employees may freely dentify safety issues
without fear of retaliation, harassment, intimidation, or discrimination.

The NRC also 1ssued separate letters 1o each of the senior corporate man-
azers the Secretary identified to be involved with the discriminatory actions, '™
In these letters, the NRC recognized that the discrimuination found by the Sec-
retary occurred over 5 years ago. prior to implementation of 16 CFR. §50.5,
“Delibecate Misconduct,” and that the NRC, therefore, was taking no enforce-
ment action against these senior managers. The NRC expressed concern that the
discriminatory actions found by the Secretary could have had a chilling effect on
other GPC employees. emphasized that harassment, intumidation, and discrimi-
nation against a hicensee's employees for their engaging in proccted activities is
unacceptable; and provided official notice as to the enforcement actions against
individuals that the NRC is authorized to take under section 50.5.

During the enforcement conference and in a written reply dated June 27, 1996,
GPC denied the violations, objected 1o the NRC's reliance on the Secretary's
decisions that were not yet final agency action, and acknowledged its right to
appeal the Secretary's decisions once they become final.

Mr. Hobby's allegation that he was unlawfully dismissed because of a concern
about the improper transfer of control of licensed activities 1s substantiated by
the Secretary’s decision of August 4, 1995 Mr. Hobby's regulatory concern
regarding transfer of control constituted a protected activity.'™ Therefore, Mr.
Hobby's dismissal because he expressed this regulatory concern is a violation
of section 50.7. 1 am satisfied that the NRC has taken appropriate enforcement
action to prevent the recurrence of violations of section 50.7 in the future,
and to ensure a proper environment in which employees can express regulatory
concerns without fear of retaliation, harassment, intimidation, or discrimination.
To the extent that Petitioners’ request for NRC involvement relates to matters

Rt the Hobby case, the Secretary identified Messrs Fred Williams, Dwight Evans. H G (Grady) Baker, Jr
and Thomas Boren In the Mosbaugh case. the Secretary identified Messrs A W Dahlberg and Ken McCoy

"% A5 i discuss in Section 118 of this Director's Decision. | am satisfied that th alleged transfer of control of
licensed activities for GPC nuclear facilities did noc in fact. occur This fact does not. however, alter the finding
that Mr. Hobby engaged in a protecied activity




properly within the jurisdiction of the NRC, the request has been granted by
means of these enforcement actions.

I find no reason 1o withhold my Decision on this 2.206 petition because of
GPC's right to appeal the Secretary's decision when it becomes final. Further
NRC action in the event of a successful appeal is not precluded by my Decision
at this time.

F. Conclusions Regarding GPC’'s Character

The NRC reviews, inspections, and investigations related to the issues in
the petition, as supplemented by the license transfer amendment proceeding,
revealed a number of instances where the NRC was given incomplete and
inaccurate information associated with the proposed license transfer (o Southern
Nuclear and DG reporting. The allegations that there was an illegal transfer of
authority to control operations at the Vogtle and Hatch facilities and that GPC
and Southern Nuclear otherwise lacked the character and competence to operate
a nuclear power plant were not substantiated.

With respect to Petitioners’ claim that GPC and Southern Nuclear routinely
engaged in unsafe operating practices. the NRC found instances where GPC had
violated NRC requirements, but the matiers identified do not support Petitioners
allegation that GPC or Southern Nuclear (1) praised managers for taking risks,
(2) did not take any adverse action against managers or employees who engage
in nonconservative and questionable compliance practices, and (3) refused to
cntically investigate events or practices resulting in LERs.

With respect to GPC communications related to the prop.sed license transfer
to Southern Nuclear, the NRC Staff found that there weie instances where the
NRC was provided naccurate or incomplete information about the existing and
proposed organizational structure in the formation of Southern Nuclear during
an oral presentation to the Commission in March 1989 while discussing the
chain of command for the Vogtle facility, in GPC's written response to the
pettion, and in licensing correspondence supporting the applications for transfer.
These inaccuracies, when considered in the context of the extensive interactions
between GPC and the NRC, were not significant and are not evidence of an intent
to misrepresent or deceive the NRC. Thus, the misstatements do not warrant
NRC enforcement action,

The NRC Staff did confirm that significant violations of Commission regu-
lations have occurred at the Vogtle facility since 1987 and these violations have
resulted in escalated enforcement actions by the NRC. The violations involved
(1) opening “dilution valves” required to be locked closed; (2) providing inaccu-
rate or incomplete information to the NRC regarding DG testing after the March
20, 1990 SAE; and (3) disciminating against Messrs. Mosbaugh and Hobby for
engaging in protected activities,



The Staff’s review of the boron dilution violation revealed that the GPC
employee did not meet TS requirements or NRC expectations, but there was not
a sufficient basis 10 conclude that the individual had intentionally violated a TS
requirement. GPC and the individual admitted the mustaken TS interpretation.

Based on the findings of the DOL, the Staff concluded that GPC had
discnminated against the Petitioners because they engaged in oro iected activities.
which was a Seventy Level 1 problem. This NRC enforcement action was
taken to emphasize GPC's obligation to ensure that employees who raise real or
perceived safety concerns arc not subjected to discrimination and that assiduous
efforts are required in order for employees to have an environment where
they may freely idenufy safety issues without fear of retaliation, harassment.
ntimidation, or discrimination. GPC has taken corrective action consistent with
these goals.

The failure of GPC 1o provide the NRC with complete and «ccurate informa-
tion relative to DGs throughout 1990 that were cited in the Modified NOV were
senious. The significance of the performance failures of GPC stem: ot from the
effect such inaccuracies had on the safety of plant operation, but because the cir-
cumstances surrounding the commumications demonstrate an inadequate regard
by a number of senior Licensee officials, and by GPC management as a whole,
for providing complete and accurate information to the NRC. Information «bout
the DGs and GPC’s determinations about the causes of errors were important
for the NRC 1o determine whether GPC was fulfilling its responsibilities as a
licensee.

GPC was clearly aware of the NRC's interest in the DGs because the NRC
specifically asked GPC to address DG reliability as part of its restart presentation
of April 9, 1990. GPC should have taken steps to ensure the compicteness and
accuracy of s submittals, but instead, at times, engaged in poorly defined efforts
to obtain information to satisfy the NRC on an issue having a direct bearing on
the NRC's decision to 2llow restart. This performance 1s not acceptable.

It 15 also significant that GPC missed repeated opportunities to ensure com-
pleteness and accuracy of information and to promptly correct information when
its own staff questioned the accuracy of the April 9 information and subsequent
explanations about inaccurate information. Even though senior GPC manage-
ment became involved, GPC did not recognize the need to correct the April 9
start data until the NRC's request dunng the August 1990 inspection. Further,
GPC continued to submut information that was inaccurate and incomplete and
did not recognize the implications of its performance failures until they were
wdentificd by the NRC in the enforcement action almost 4 years later

The NRC Staff has concluded, however, that the performance problems
exhibited throughout these events are not sufficient to establish that Southern
Nuclear, and the GPC employees who would work for that company as a result
of a transfer of the Hatch and Vogtle operating licenses to Southern Nuclear,
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lack the requisite character to be a licensee. GPC's overall performance in
keeping the NRC informed of post-repair and troubleshooting activities, GPC's
technical competence in addressing those matters, Mr. Hairston's efforts to
keep the NRC informed about errors identified as GPC became aware of them,
and the corrective actions taken by GPC management in response to the NOV
(which include measures to ensure effective cor aumcations and resolution of
employee concerns, and measures emphasizing open, complete, and accurate
communications with the NRC), are among the indications of GPC's diligence,
competence, and character. Testimony of Messrs. Roy P. Zimmerman and Luis
A. Reyes on the Character and Integrity Contention, ff. Tr. 15,256, “Zimmerman-
Reyes,” at 5-7. The NRC Staff’s evaluation of GPC's response to the May 9.
1994 NOV on the DG issue and GPC and individual responses to the DFls
issued to Messrs. Bockhold, McCoy, Greene, Horton, Frederick, and Majors
revealed that GPC officials have accepted responsibility for, and regret, their pan
in GPC’s deficient performance. The NRC Staff remained concerned, however,
about whether GPC, Southern Nuclear, and Mr. Bockhold fully understood the
ramifications of the DG enforcement action and the future performance of Mr,
Bockhold in line management positions at nuclear power facilities. Staff Exh,
I1-51 (cover letter).

I find that GPC's tendency to defend information provided during the restart
presentation, rather than to venify the accuracy of the data, was inconsistent with
the simple candor upon which the NRC relies to discharge its responsibility for
ensuring public health and safety. See North Anna, CLI-76-22, 4 NRC at 491
There 15 not a sufficient basis, however, 1o conclude that GPC endeavored to
mtentionally mislead the NRC or otherwise engaged in a patiern of deception
and falsehood in its licensing communications, The failures can be traced o (1)
the collective performance of senior GPC managers, including the management
style of the General Manager who repeatedly failed to ensure that complete and
accurate information was provided to the NRC; (2) the reluctance of site and
corporate personnel (o question the views of supenors; and (3) the inadequate
efforts 1o venfy information submitted to the NRC.

Based on a review of the facts set forth above, including the evidentiary
record of the adjudicatory proceeding, the enforcement actions taken against
GPC (1e., regarding opening “Dilution Valves,” DG reporting, and section
50.7 violations), and the favorable performance of GPC (and corrective action
taken) since 1990, there is no basis to conclude that Southem Nuclear lacks
the requisite character, integrity, and competence necessary 1o operate the
Vogtle and Hatch facilities 1 accordance with the Commission’s rules and
regulations  The individuals employed by GPC and Southern Nuclear have
not been shown to have intentionally submitted to the NRC informanon that
was inaccurate, incomplete, or musleading in a material respect. Rather, the
performance problems exhibited in GPC communications to the NRC were due
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to the failures of certain individuals to take steps necessary o ensure the accuracy
and completeness of information and to promptly correct such misinformation.
In recognitic n of the role, management style. and repeated performance failures
of the former General Manager, the heense transfers for the Vogtle and Haich
faciliies have been conditioned to limit his involvement in line management
activities consistent with commitments of GPC and Southern Nuclear.

IV,  CONCLUSION

As discussed above, NRC has conducted several inspections, investigations,
and technical reviews regarding the concerns in the petition, and proceedings
before NRC and DOL have been conducted regarding most of the concerns.
Some of the concerns raised by the Petitioners were substantiated. Violations of
regulatory requirements have occurred in the operations of the Vogtle facility.
Notices of Violation and civil penalties have been issued to the Licensee,
letters have been issued to several individuals, and certain conditions regarding
one individual are being imposed by the NRC in conjunction with the heense
transfers, To this extent, the Petitioners’ request for action pursuant to section
2.206 had been granted.

On the basis of the NRC Stafl’s review and the license amendments hearing
record, | conclude that no unauthorized transfer of the Vogtie operating hicenses
occurred, and that the GPC nuclear facilities are being operated in accordance
with NRC regulations and do noi endanger the health and safety of the pub-
lic. On balance, the evidence does not support the conclusion that GPC, the
SONOPCO Project, or Southern Nuclear deliberately provided false or mislead-
ing information to the NRC or that Southern Nuclear or GPC (including the
GPC employees that would be employed by Southern Nuclear as a resuit of the
license transfer) lack the requisite character and integrity to be an NRC Licensee
as required by section 182 of the Atomic Energy Act, 42 US C. § 2232, and 10
C.F.R. § 50.80. Thus, there is no basis upon which 1o grant Pettioners’ request
that the operation of the facility be suspended.

With respect to Petitioners' request that the NRC institute proceedings and
impose civil penalties based on the matters addressed in the petition, the
issues in the petiion that give rise to substantial health and safety issues have,
in fact, been the subject of a lengthy proceeding and escalated enforcement
actions by the NRC. Also, based upen the findings of the DOL, the NRC
has addressed both Petitioners’ specific concerns that they were discriminated
against for engaging in protected activities (and the associated issue that GPC
retaliates against managers who make their regulatory concerns known) by taking
escalated enforcement actions against GPC. Based on actions already taken by
the NRC Staff, there is reasonable assurance that the GPC facilities operate with



adequate protection of the public health and safety. Therefore, | decline 1o take
any further action with respect to matters raised in the petition, To this extent,
the Petitioners’ request for action pursuant to section 2.206 15 denied.

A copy of the Director's Decision will be filed with the Secretary of
the Commission for the Commission's review in accordance with 10 CFR.
§ 2.206(c) of the Commission's regulations. As provided by this reg=" tion, the
Director's Decision will Cuisatute the final action of the Commussion 25 days
after the date of issuance unless the Commission, on its own motion, institutes
a review of the Director’s Decision in that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

Frank J. Miraglhia, !r., Acting

Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 18th day of March 1997
APPENDIX

ALLEGED ILLEGAL LICENSE TRAN*“UR ISSUES

“Intervenor's Prehearing Statement of Issues™ (Statement of Issues), dated
December 12, 1994, raised iwenty-eight issues to support Intervenor's illegal
transfer issue for the license amendments proceeding.' The issues were
submitted in support of Intervenor’s contention that the Vogtle operating license
should not be transferred to Southern Nuclear because it lacks the requisite
character and integnity. The twenty-eight issues repeat and further supplement
assertions in the petition regarding an illegal transfer of control of GPC nuclear
facilities.

SN Although Intervenor identified 28 1ssues in his Statement of ssues. two issues were hoth numbered 14A and
14B, and Intervenor presented no evidence or proposed findings on Issue 25
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I ALLEGED INACCURACIES ABOUT MR. FARLEY'S ROLE
IN THE CONTROL OF THE VOGTLE FACILITY

The gravamen of Intervenor's twenty-cight issues and related issues in the
petition, as supplemented, is that the nuclear officers in SONOPCO Project re-
ported to Mr. Farley, rather than to Mr. Dahlberg. GPC's CFO, and to demon-
strate that Mr. Farley controlled the Vogtle facility based upon his alleged in-
volvement in (1) controlling daily operations; (2) establishing and imolementing
nuclear policy decisions; (3) employing, supervising, and dismissing nuclear
personnel; and (4) controlling costs. Intervenor also asserts that numerous docu-
ments and statements provided to the NRC regarding the organizational structure
and responsibilities for managenal control of the Vogtle facility were inaccu-
rate or incomplete because they do not show Mr. M-Donald reporting to Mr
Farley or Mr. Farley functioning as the de facto Chief Executive Officer of the
SONOPCO Project.

A.  Controlling Daily Operations

Intervenor asserts in Issue 1 that GPC nusled the NRC about the corporate
management structur > over the Vogtle facility during a March 30, 1989 mecting
i that Mr. McDonald's description of the chain of command ignored Mr
Farley's role as the chief executive over the Southern Company's nuclear
division, which commenced exercising operating responsibility over GPC's
nuclear plants in November of 1985, Intervenor asserts that Mr. McDonald
inaccurately stated that he solely reported to GPC's CEO, Mr. Dahlberg.
Intervenor claims that Mr. McDonald reported 1o Mr. Farley who reported 1o
Mr. Edward L. Addison, the President and CEO of The Southern Company
Similarly. in Issue 10, Intervenor alleges that GPC's April 1, 1991 Petition
response falsely stated that certain orgamizational charts filed with the SFC
and included with a May 15, 1989 memorandum from Mr. Fred Williams
to Mr. Hobby, accurately depicted GPC's organizational structure before the
incorporation of Southern Nuclear in that they do not show that Mr. McDonald
reported to Mr. Farley or that Mr. Farley functioned as the de facto Chief
Executive Officer of the SONOPCO Project.

The heaning record does not support Intervenor's claim that Mr. Farley
exercised control over GPC's nuclear facilities beginning in November 1988
Mr. Farley testified that he had neither the authority, nor attempted to control
management decisions about hicensed activities or personnel matters concerning
the Vogtle facility. Prefiled Testimony of Joseph M. Farley, ff. Tr. 1749, “Farley,”
at 17-18, 22, Tr. 1801-02 (Farley). Mr. Shipman (who in October 1988 was the
Vogtle General Manager for Support and in January 1991 became the Vogtle
General Manager), Mr. McCoy (GPC Vice President-Plant Vogtle), and Mr.
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Hairston testified that Mr. Farley did not issue orders or insiructions regarding
the operation of the Vogtle facility or any aspects of the facility or otherwise
become involved in the m agement of personnel or activities at the Vogtle
facility. Tr. 1976 (Shipn: . Prefiled Testimony of C. Kenneth McCoy, ff.
Tr. 1560, "McCoy,” at ) Prefiled Testimony of W. George Hairston, 11, ff
Tr. 1688, “Hairston,” at 47-48; Tr. 1726-28, 17 (Hairston). In addition. Mr.
McDonald testufied that Mr. Farley never influenced wiri regarding operation ot
the Vogtle facility. Prefiled Testimony of R. Patrick McDonald, ff. Tr. 1249,
“McDonald.” at 25; Tr. 1550-51 (McDonald).

The record of the Hobby DOL proceeding indicates that GPC President,
Mr. Dahlberg, testified that the operaton of GPC's nuclear facilities is his
direct responsibility; that Mr. McDonald takes his management direction from
Mr. Dahlberg regarding the operation of GPC's nuclear plants; and that Mr,
McDonald reports to Mr. Dalhberg for management operations dealing with
GPC plants (Hobby DOL Transcript at 208, 307, 309). Mr. Farley stated that he
did not have any responsibility for operating GPC's nuclear facilities and that
Mr. McDonald did not report to him with respect to the operation of Hatch and
Vogtle (id. at 567, 568). Mr. McDonald stated that he reported to Mr. Dahlberg
regarding the operation of GPC's nuclear facilities (id at 613, 614).

In a deposition of May S, 1990, taken in the same He bby DOL proceeding, at
13 and 14, Mr. McDonald stated that he had no reporting responsibilities to Mr.
Farley. A May 15, 1989 memorandum from Mr. Fred D Williams, the GPC
Vice President for Bulk Power Markets, to Mr. Hobby, forwarded a copy of
the most recent published organization chart which showed that vMr. McDonald
reported to Mr. Dahlberg for operation and support activities of the Vogtle and
Hatch facilities, and that Mr. Hairston reported to Mr. McDonald.

While the record shows that Mr. Farley received verbal reports from Messrs.
McDonald, Hairston, McCoy, Lowis B. Long (SCS Vice President-Technical
Services), and Charles McCrary (SCS Vice President-Administrative Services)
concerning the performance of GPC's nuclear units, and atiended staff meetings
(Issue 15), this does not support a determination that Mr. Farley was part
of the manage nent structure over the Vogtle facility. As the future CEO of
Southern Nuclcar and as manager over certain support services provided to the
Vogtie facility, Mr. Farley periodically briefed The Southern Company Board of
Directors, received information, and atiended meetings. Such zctivities do not
amount to control of operations or other licensed activities at the Vogtle facility,

Intervenor asserts that, during a deposition, Mr. Shipman stated thae Mr,
McDonald and Mr. Hairston rep orted to Mr. Farley Mr. Shipman t<:tuied during
the license amendments hearing that he understood Mr. McDonald reported to
Mr. Farley for certain things and there were certain things that Mr. McDonald
did not report to Mr. Farley on. Tr. 1966 (Shipman). This is consistent with
Mr. Farley's tesumony that Mr. McDonald would informally report to him
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with regard 10 governmental affairs, such as congressional proceedings, and
administrative matters unrelated 1o the operation of the plants. Such activities
do not indicate that Mr. Farley had line management responsibilities or that
Mr. McDonald reported to Mr. Farley with respect to any licensed activities
involving the Vogtle facility,

The Petitioners claim that control of operating the nuclear facilitics is based
upon Mr. 1. 00, Laving witnessed the day-to-day operation at GPC s corporaie
offices (Petition at 5-6). During the hearing, however, no direct evidence was
offered 1o support the claim that Mr. McDonald reported to Mr. Farley regarding
the operation of the Hatch or Vogtle facilities. Messrs. Hobby and Mosbaugh
both acknowledged that they had no personal knowledge that Mr. McDonald
received direction from Mr. Farley regarding the operation of the Vogtle or
Haich facilines. Tr. 2157-58 (Mosbaugh) and Tr. 2377 (Hobby); Hobby DOL
Transcript at 239). Mr. Mosbaugh admitted that he had no first-hand knowledge
of the day-to-day interaction among Messrs, McCoy, Hairston, McDonald, and
GPC officers, and had never been in the Birmingham, Alabama offices of
SONOPCO. Tr. 2128 (Mosbaugh).

Intervenor also asserts (Issue 1) that Mr. Dan Howard Smith, a Department
Manager with Oglethorpe Power Corporation (a co-owner of the Vogtle facility),
had observed that Mr. Farley was the chief executive of the SONOPCO Project,
that Mr. McDonald reporied to Mr. Farley who reported to Mr. Addison (the
President and CEO of The Southern Company ), and that Mr. Farley's control
over nuclear operations might violate the terms of the cperating licenses for
GPC's nuclear faciliies.'""  However, Mr. Smith testified at his deposition
that after reading the transcript of the March 30, 1989 meeting on the Vogtle
Unit 2 full-power license, during an April 1989 co-owner's committee meeting,
GPC provided a chart, at his request, that clarified the reporting chain. Smith
Deposition at 22-23, 36-37,

Intervenor's reference to Mr. Hobby's memorandum of April 27, 1989, which
alluded to concerns about Mr. McDonald's reporting relationship (Issue 1),
does not establish that there was an improper exercise of control by Mr. Farley
and The Southern Company. Mr. Rogge, the NRC Senior Resident Inspector,
testified that “No one to my knowledge ever expressed a concern that GPC was
not in control of operations at Vogtle. " Testimony of Frederick R. Allenspach,
Darl S. Hood, and John F. Rogge on the “Illegal Transfer” Issue, ff. Tr. 2620,
“Alienspach. Hood, and Rogge,” at 6.

In Issue 3, Intervenor asserts that 1988 amendments (o FSAR Chapter |
inaccurately depicted the corporate organization for the operation of the Vogtie
facility because FSAR §1.4.1.2, “Description of Corporate Organization,” did

T Mr Hobby s Memorandum of April 27, 1989 (Exhibit A of the September 21. 1990 Supplement to the Petition)
refers o Mr. Snuth s concern about control of GPC facilities
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not state that “The Southern Company had newly established a nuclear division
with responsibility for operating GPC's nuclear plants.”

The NRC was given umely notification of the plans to form a separate
operating company by virtue of the mestings held on February 16 and May 3,
1988, with the Commussioners and ochers to brief the NRC about The Southern
Company's tentative plans to form a separate nuclear operating company and to
review the several phascs it would have to be involved, pending SEC approval,
and ultumate license amendments, as well as by meetings held March 2 and 18,
1988, and July 25, 1988, with NRC personnel. Farley at 11-12. Therefore, its
omission from FSAR § 1.4.1.2 by the 1988 amendments was not significant in
terms of NRC awareness.

In Issue 4, Intervenor claims that the 1988 amendment to FSAR Chapter 13
(1.e., Vogtle FSAR Amendment 39, dated November 23, 1988) was accurate
because 1t described the Executive Vice President-Nuclear Operations (Mr.
McDonald) as an officer of both GPC and APC who is “responsible to the
chairman and CEO of each company for all aspects of operation of the nuclear
generating plants in the Georgia Power and Alabama Power systems, as well
as techmical and admimistrative support activities provided by SCS.” but did
not indicate that Mr. Farley was the functioning chief executive of SONOPCO
Project.  Intervenor claims that the amendment was also mis cading because
technical and administrative services reported to an executive officer of the
SONOPCO Project, with Mr. Farley serving as chief executive officer.

As President and CEO of APC in November 1988, Mr. Farley was not part
of Vogtle line management, and he exercised no line management responsibility
over licensed activities at the Vogtle facility. A September 21, 1988 memoran-
dum by Mr. Addison noted that Mr. Addison had asked vr. Failey to guide the
formation of the new company (Southern Nuclear) and that Mr. McDonald was
serving as Executive Vice President of GPC and APC and was responsible for
the operation of the Hatch, Vogtle, and Farley nuclear facilities. Thus, the ab-
sence of Mr. Farley from the Chapter 13 organizational charts and descriptions
submitted by Vogtle FSAR Amendment 39 1s not an inaccuracy.

Services by SCS to GPC were provided in accordance with a January 1, 1984
services agreement between them. Messrs. Louis Long, SCS Vice President of
Technical Services, and Charles McCrary, SCS Vice President of Administrative
Services, reported to Mr. McDonald with respect to the Vogtle facility, not to
Mr. Farley. On April 24, 1989, the arrangement was made formal by a letter
of agreement between Messrs. McDonald and H. Allen Franklin, the President
of SCS at the time. McCoy at 8, Hairston at 21 and Tr. 1712, Deposition of
Meier at 40-41. Therefore, Intervenor’s claim of inaccuracy is not supported by
the record.

In Issue S5, Intervenor states that the orgamzational chart, Figure 13.1.1-1,
was inaccurate in the Vogtle FSAR amendment, dated March 28, 1590, because
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it failed to depict Mr. McDonald's reporting relationship to Mr. Farley and it
showed the Admimstrative and Technical Services Vice Presidents reporting 1o
Mr. McDonald and then to Mr. Dahlberg. The hearing record does not support
Intervenor's assertions.

Figure 13.1.1-1, as revised March 28, 1990, accwately shows that the
Executive Vice President-Nuclear Operations, an officer of hoth APC and
GPC, reported to the President and CEO of GPC on Vogtle matters since Mr.
Farley was not involved in the operation of the Vogtle facility or activities
authorized by the Vogtle licenses. Figure 13.1.1-1 also accurately depicted the
Vice President for Administrative Services and the Vice President for Technical
Services reporting to Mr. McDonald and then to Mr. Dahlberg. Under a services
agreement between SCS and GPC, Mr. Dahlberg had the authonty to direct
activities of these SCS officers for the functions they were performing in support
of plant operation (Hairston at 35). The fact that Mr. McCrary reports to Mr,
Farley concerning certain administrative matters unrelated to plant operations,
including the formation of Southern Nuclear and general industry 2:tivities (see
Farley, ff. Tr. 1749, at 16; Hairston at 33, McCoy at 11), is not relevant to Vogtle
licensed activities and does not indicate that Mr. Farley controlled operations at
the Vogtle facility.

In Issue 18, Interveaor alleges that, during a January 11, 1991 meetng with
the NRC, Mr. McDonald falsely stated that Mr. Farley had no responsibilities for
administrative matters related to the SONOPCO Project. See also July X, 1991
Supplement to Section 2.206 Pettion, § IV. Based on the meeting transcript and
Mr. McDonald's tesuimony, the January 11, 1991 statement was not inaccurate.

Mr. McDonald testufied during the hearing that his statement on page 42
of the meeting transcript''*  was that prior to Phase II (the incorporation of
Southern Nuclear), Mr. Farley had been performing a job as a Vice President of
The Southern Company, had been providing certain services to Mr. McDonald
under a contract with SCS, and had no responsibility for certain administrative
support that was depicted on organization charts discussed during the meeting.
Administrative support was being performed by Mr. McCrary for Mr. McDonald
pursuant to an Aprii 24, 1989 agreement. While Mr. McCrary provided
administrative services to support Mr. Farley's responsibility to guide the
formation of Southern Nuclear and Mr. Farley's general industry activities, Mr.
McCrary did not report to Mr. Farley with respect 1o the administrative support
function for the Vogtle facility. McDonald at 9.

12 The meeting transcript, at page 42, shows that Mr McDonald (referning 1o an organizationul chart) states
Yes A month ago there wis no line here Mr Farley was performing his job as a Vice Presidem of
the Southern Company  He had no responsibiliies for this admuustrative support. That administrative
support that we had basically was being done. and he was a part of a contract — it was o contract to me
from Southern Services for providing essentially much the same support we have here now
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In Issue 7, Intervenor states that the March 1991 FSAR amendment revising
Figure 13.1.1-1 is false because it shows the Executive Vice President-Nuclear
Operations, Mr. McDonald, reported to the President ane CEO of Southern
Nuclear, Mr. Farley, for Southern Nuclear matters only. and because it shows
that Mr. McDonald reported to the President and CEO of GPC for GPC matters.
Intervenor claims that (1) Mr. McDonald repc :d 1o Mr. Farley on matters
pertaining to Vogtle, (2) both Messrs. McDonald and vaiiey reported to Southern
Nuclear Board of Directors on matters pertaining to GPC’s nuclear operations,
and (3) Mr. Farley reported to The Southern Company CEO, Mr. Addison, and
to The Southern Company Management Council. Intervenor similarly alleges in
Issue 22 that GPC's April 1, 1991 response to the petition falsely asserts that
during Phase I (after incorporation of Southern Nuclear), all Southern Nuclear
management in the reporting chain above the Vogtle Plant General Manager
were officers of GPC because Mr. Farley stated during his deposition that he
was never an officer of GPC.

Once Southern Nuclear was incorporated, Mr. Farley became its Prosident
and CEO and Mr. McDonald, who retained his positions as Executive Vice
“resident of GPC and APC, became the Southern Nuclear Executive Vice
President. Hairston at 37-3%. Thus, Mr. McDonald reported to Mr. Farley,
and they both reported to the Southern Nuc'.  Board of Directors, regarding
Southern Nuclear matters. However, for licen  activities at the Vogtle facihity,
Mr. McDonald continued 1o report directly to GPC President and CEQ, Mr.
Dahlberg. Farley at 17-19: McDonald at 4: McCoy at 13. Since Mr. Farley was
CEO of Southern Nuclear during Phase 11, and was not part of the management
chain for the Vogtle facility,""" Intervenor’s assertions that Figure 13.1.1-1 and
GPC's petition response were inaccurate were not substantiated,

In Issue 11, Intervenor alleges that in the April 1. 1991 response to the
petitton, GPC falsely represents that Mr. Farley did not have management control
over GPC licensed activities or GPC personnel matters,

g The record shows that Mr. Farley did not have control over GPC's licensed
activiies. Mr. McDonald, who signed the April 1, 1991 response, testified
that Mr. Farley did not exercise any management control over GPC's licensed
activities, and that he (McDonald) was not aware of & single instance where
Mr. Farley controlled, or made, a GPC staffing or operating decision. McDon-
ald at 10. Neither the hearing record nor results of NRC's regulatory oversight

" he agreement executed by GPC and Southern Nuclear (GPC Hearing Exhibits 20 and 21) expressly stated
: that Southern Nuclear would not perform any activities in connection with the nuclear £'-~ts that were required
b by the operating heenses to be performed by the Licensee, GPC. Hairston at 36- 38 As part of his responsibilities
| as Executive Vice President-Nuclear of The Southern Company. Mr Farley brieted the Southern Company Board
and Mr Addison on nuclear developments Farley at 21 This responsibility w provide mformation do=s not
constitute control of licensed activities at the Vogtle facility
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support Intervenor’s assertion that Mr. Farley had management control over GPC
licensed activities or GPC personnel matters.

In Issue 20, Intervenor claims that statements by Mr. Stephen H. Chesnut (a
GPC manager-in-training in August 1990), recorded on Mr. Moshaugh's Tape
No. 260, and statements curing Mr. Shipman’s August 1994 deposition, show
that SONOPCO Project managers observed that Mr. Farley, rather than Mr.
Dahlberg. «.....ed GPC's nuclear operations.'™  See also October 1, 1990
Supplement to Petition at 4-5.

Given that (1) Intervenor's testumony concerning Mr. Chesnut's statements on
Tape No. 260 was stricken from the record, (2) Intervenor subsequently withdrew
the tape transcript, (3) Intervenor did not call Mr. Chesnut as a witness (see Tr.
1909-11, 2047), and (4) Mr. Shipman, a SONOPCO Project manager, testified
that he never had any doubt that the responsibility for the licensing and operation
of the GPC nuclear facilitics rested with Mr. Dahlberg (Tr. 1982-83),'* there 1s
no basis to conclude that these SONOPCO Project managers believed that Mr,
Farley controlled GPC’s nuclear operations or other licensed activities.

In Issue 23, Intervenor alleges that GPC's April |, 1991 response to the
petition falsely asserts that Mr. Dahlberg is contacted on a daily basis by GPC
nuclear operating officers concerning the status of GPC nuclear plants in that
“phone records” showed differently. Intervenor did not submit any “phone
records” or other evidence to support his assertion,

The tesumony of Mr. Dahlberg and Mr. McDonald estabhished that Mr.
Dahlberg or his staff received daily reports from a GPC nuclear officer con-
cerning the status of GPC'« nuclear plants and was contacted if some unusual
or unexpected operational event occurred. Dahlberg at 16-17. McDonald at 3,
22. See also Tr. 1135, 1154 (Dahlberg).

Accordingly, the hearing record does not support Intervenor’s allegation in
Issue 23 that GPC's April 1, 1991 statcment is inaccurate.

I Similarly. in Issue 21, Imervenor alleges that in its April 1. 1991 response 1o the petition, GPC falsely assers
that 1) Vogtle project management does nof assume that My Farley, ruther than Mr McDonald. controls Vogtle's
operations, and (2) M. MeDonald reports to Dahlberg on all matiers concerning the operaicon of GPC's nuclear
facilites

M McDonald westified that he was confident that Vogtle managers undersiood that he, and all other GPC
officers, managers. and employees, reported to Mr Dahlberg on all matiers pentaning to the opetation of GPC's
nuclear faciliies as specified in the FSAR, and Intervenor s assumption that Mr Farley was i control was based
on statements by Mr McCor that had been taken out of context. McDonald at 17, 20-21
EMe Shipman said be had correcied his deposiion statement (Intervenor Exh 10) that, in April 1990, Mr
Hairston reported 1o Mr. Farley through Mr McDonald to cortectly indicate that Mr Huirston reported (o Mr
Dahlberg through Mr McDonald  Tr 199295, Liwcensee Exh 25 Mr Shipman explained that his imbal
deposinon statement was 1n the conext of nformation customanly provided to Mr Farley by the SONOPCO
Project executives and he thought at the tme of his 1994 depositon that Messes Harston and McDonald were
officers of SCS as well as GPC and APC and. as such. reported 10 Mr Farley with respect to SCS maners  Tr
1965-67. 198385 1993.95 (Shipman)
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In Issue 15, Intervenor contends that GPC failed to tell the NRC, during a
December 1988 inspection of the corporate offices in Birmingham, Alabama,
that Mr. Farley was involved with the SONOPCO Project as CEO of the
SONOPCO Project, and failed to wform the NRC about Mr. McDonald's
“reporting relationship” 10 Mr. Farley.''* Intervenor claims that: (1) Mr. Farley,
reported to Mr, Addison and The Southern Company Management Couticil
which served as a board 7 Lirectors for the SONOPCO Project; (2) Mr. Farley
was involved with the operation and management of The Southern Company's
nuclear plants, presiding over weekly staff meetings; and (3) GPC's letter of
December 29, 1988, 1o NRC continued to mislead the NRC about Mr. Farley's
role by stating that, “as shown on FSAR Figures 13.1.1-2 and 13.1.1-3, the
Executive Vice President, the Senior Vice President-Nuclear Operations and the
Vice President-Nuclear do provide line management direction for the operation
of the Plant.”

The record shows that Mr. Farley was President of APC during the December
1988 inspection, and he did not become Executive Vice President of The South-
ern Company and SCS until March 1. 1989, Farley at 1. The announcement
that he would be the CEO of Southern Nuclear upon its incorporation was not
made until March 1989. Farley ut 11; Tr. 1723 (Hairston),

Intervenor’s assertion that Mr. Farley presided over weekl - staff meetings
designated as “Farley staff meetings” 1s not supported by the heanng record.
Although SONOPCO Project staff meetings were held beginning in November
1988, Mr. Farley did not attend these meetings until he relocated to the
SONOPCO Project offices, after his election to Executive Vice President of
The Southern Company and SCE. eftective March 1, 1989, and he provided no
management oversight or direction at those meetings. Fa..cy at 21; McDonald at
21: Hairston at 24, Consistent with providing support services to the SONOPCO
Project and his future position as CEO of Southern Nuclear, Mr. Farley's
attendance was to keep abreast of system plant developments and, as Executive
Vice President-Nuclear of The Southern Company, the meeungs enabled him to
provide periodic reports to The Southern Company Board of Directors. McCoy
at 17-18; Farley at 11, 21; McDonald at 21, Tr. 1341-42 (McDonald), Tr. 1848-
51 (Farley), Tr. 1989-90 (Shipman); McCrary Deposition at 38. The fact that Mr.
Farley was kept informed and periodically briefed The Southern Company Board

1 from December 19 through 21, 1988, the NRC conducted an inspection of the corporsie otgamization
responsibilities, and functions of SONOPCO st Birmingham, Alabama dunng Phase | of the Southern Nuclear
transition (Inspection Repont Nos SO-321/8K-41, 50-166/%K-41. SO-424/88-60, SO-425/8K-77. 50- 348/88- 13, and
S0-364/88-11) and observed in Pan 3 of the report. aat
In preparation for combining the management of Vogtle Hatwch, and Fatley into one orgamization,
GFC has reorganized and moved the corporate nuclear operations to Birmungham Currently. the
Executive Vice President and Semor Vice Presidem for Nuclear operauons are officers of both GPC and
APC The Vice Presidents for each of the three projects (Vogtle, Hatch. and Farley) repont w the
Semor Vice Presadent of Nuclear Operations
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of Directors does not warrant the conclusion that he was part of the management
structure for the Vogtle facility or exercised control over its operation or its other
licensed activites,

The hearing record does not support Intervenor’s assertion that Mr. Hairston 's
letter of December 29 1988, that referenced organizational charts shown in
FSAR Chapter 13, misled the NRC about Mr. Farley's role m the operation of
the Vogtle facility (see also Issues 4, 5. and 7 herein). Mr. Farley had no such
role.

Accordingly. there 1s no basis to conclude that the NRC was misled during
its December 1988 inspection or by subsequent submittals regarding the orga-
nizaton in control of GPC's licensed activities.

In Issue 16, Intervenor contends that during a July 25, 1989 meeting with the
NRC, GPC failed to accurately portray the actual contiguration of the SONOPCO
organization by not revealing that Mr. Farley had management responsibility
over the Vogte facility. Since the record does nol support that Mi. Farley
had management responsibility over the Vogtle facility, this conteniion is not
substantiated.

In Issue 24, Intervenor alleges that GPC omitted from the Vogtle Emergency
Plan any discussion of Farley's management functions and responsibilities as
they related to the Corporate Emergency Plan described in Appendix 7 of the
Vogtle Emergency Plan (Revision 12, effective April 1990). Intervenor's bases
for this allegation are that (1) the Vogtle emergency procedures demonstrate
that Mr. Farley had an emergency plan responsibility because he was listed
in the On-Call Project Manager's telephone list as “Georgia Power Corporate
Management”; and (2) Messrs. McDonald, Hairston, and McCoy as well as the
rest of the corporate emergency organization were controlled from a practical
standpoint by Mr. Farley.

Mr. McCoy testified that Revision 12 (dated April 1990) of the Corporate
Emergency Plan accurately indicated that Mr. Farley had no role in the Corporate
Emergency Orgamzation, and that Mr. Farley was not part of the “Senmior
Corporate Management™ identified in the Corporate Emergency Notification
Tree (Figure C-1 of the Corporate Emergency Plan for the Vogtle Electric
Generating Plant, Revision 12), McCoy at 18-19; see also Tr. 1597 (McCoy),
Supplemental Prefiled Testimony of C. Kenneth McCoy, ff. Tr. 1560, “McCoy
Supplemental,” at 1. Even though Mr. Farley was accurately dentified as
Executive Vice Presiden'-Nuclear of The Southern Company, his name was
listed under the heading “"Georgia Power Corporate Management” in the On-
Call Project Manager's telephone list. The heading was incorrect and, beginning
in 1991, the section was renamed “Corporate Management” and included the
designated title for each individual. McCoy Supplemental at 1, see also Tr.
1574-76, 1588-89 (McCoy).



The On-Call Project Manager's telephone hist does not identify who 1s to
be called in the case of a significant event at the Vogtle facility, is not part of
a procedure, and is not intended to be used by the On-Call Project Manager
(corporate) 1o ideniify who is to be notfied in the event of an emergency.
Administrative procedure VNS-EP-04, entitled “Duties of the On-Call Project
Manager” (GPC Exh. 9), identifies who 1s 10 be  otified by the On-Call Project
Manager, in what order,’” and Mr. Farley was not «oquired w0 be noufied by
the On-Call Project Manager as a part of the emergency call-out procedures. '™
McCoy Supplemental at 2-3; Tr. 1580-92 (McCoy).

The record does not support Intervenor’s assertion that Messrs. McDonald,
Hairston, McCoy, and the rest of the carporate emergency orgamization in
Birmingham, Alabama, were controlled by Mr. Farley Messrs. McDonald and
McCoy both testified that there was no attempt by Mr. Farley to control the
operation of the Vogtle facility and that line management authonity over licensed
activities at the Southern Nuclear offices was very clear — through Mr. McCoy
to Mr. Hairston, Mr. McDonald, and Mr. Dahlberg. McCoy at 19; McDonald
at 25. GPC's response io the March 20, 1990 Vogtle SAE also demonstrates
that Mr. Farley did not participate in the emergency response, but only listened
to discussions regarding the event consistent with his nced to know information.
Tr. 1825-29 (Fariev),

Accordingly, the allegation in Issue 24 is not suppoited. The hearing record
does not support that Mr. Farley had emergency plan responsibilities indicative
of a control over GPC's nuclear facilities or that he exercised control over GPC
managers and personnel involved with GPC's emergency response. Therefore,
the claim that Mr. Farley was omitted from the Vogtle emergency plan in order
to mislead the NRC is unwarranted.

In summary, Intervenor’s assertion that Mr. Farley functioned as the de facto
Chief Executive Officer of the SONOPCO Project is not supported by the
record. Mr. McDonald did not report to Mr Farley regarding GPC licensed
activities. The items cited do not demonstrate that Mr. Farley exercised con-
trol over licensed activities at GPC's nuclear facilines during his involvement
in the SONOPCO Project. Rather, the record shows that GPC controlled the
daily operations of the Vogtle facility in accordance with a chain of command
extending from the Vogtle General Manager, through the Vice President of the

Wit o significant event ocewred o the gtle facility, Adnumstrative Procedare VNS-EPOM. as it existed in
199, required tat the appropoate GPC corporate management be notified and briefed on the emergency If any
one of those 1 be notified were not avinluble. the On-Call Project Manager would go 1o the next person up the
line On occasions, Mr MoCoy wass unable to reach Mr. McDonald or Me. Hawston, and he called Mr Dahlberg
McCoy Supplemental at 3-4

" The administranive procedure did not reguire that Mr Farley be contacted for significant events at the Vogile
tacility. but in practice, both Mr Farley and Mr Dahiberg would be called /d
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Vogtle facility, through the Senior Vice President-Nuclear Operations, through
the Executive Vice President-Nuclear Operations, to the President and CEO of
GPC. A Nuclear Operations Overview Committee of the GPC Board of Directors
conducted periodic reviews of the regulatory and operational performance of
GPC’s nuclear plants.

B. Establishing and Implementing Nuclear Policy Decisions

Intervenor’s Statement of Issues and the peution, as supplemented, include
allegations that Mr. Farley controlled the Vogtle facility based upon his involve-
ment with establishing and implementing nuclear policy decisions. (Issues 1, 9,
15, 17, and 20; October 1, 1990 Supplement at 4),

In Issue 15, Intervenor claims that, in 1987, Messrs. Aadison and Farley met
privately and agreed Mr. Farley would serve as “chief executive of Southern
Company’s nuclear division™ and decided to locate Southern Nuclear in Birm-
ingham without the knowledge of semor GPC officials.

Intervenor’s assertion that Messts, Addison (CEO of The Southern Company )
and Farley agreed in 1987 that Mr. Farley would become the chief executive of a
Southern Company nuclear operating subsidiary is not supported by the hearing
record.  Although he did not recall the exact date, Mr. Addison believed that
his discussions with Mr. Farley about Mr. Farley heading the Southern Nuclear
Operating Company occurred “when the decision was made to go forward.”
Addison Deposition at 36-37. The hearing record shows that Mr, Addison did
not make the decision unilaterally, that Mr. Farley was elected to the position
of President and CEO of Southern Nuclear by the Board of Directors, which
included GPC's CEO (Mr. Dahlberg) and GPC's Executive Vice President-
Nuclear Operations (Mr. McDonald) after Southern Nuclear was incorporated
on December 17, 1990. Hairston at 37. The fact that Mr. Addison, the CEO of
the holding company, discussed with a senior officer the possibility of that officer
heading a new subsidiary, does not violate any Commission regulation and does
not support a conclusion that Mr. Farley directed GPC licensed activities.

There is no basis in the record o conclude that Messrs. Addison and Farley
decided where SONOPCO would be located, or that this information was
withheld from GPC management. While Mr. Farley told Mr. Addison that
he would consider heading up Southern Nuclear if the corporate offices were
in Birmingham, Mr. Addison discussed the merits of the location with GPC.
the issue was examined by task forces, and Southern Nuclear was jocated in
Birmingham, Alabama. due o 1ts proximity 1o the engineering suppor staff and
the economics of that location. Addison Deposition at 80-81, &3; Tr. 1821,
1823 (Farley). Mr. Thomas McHenry, the GPC Manager-Nuclear Support,
represented GPC on the implementation task force, and Mr. H.G. “Grady" Baker,
GPC Senmior Executive Vice President, was on the steering commttee. Tr. 1331
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(McDonald). Mr. Farley believed that the decision as to location was made by
the Board of Directors in May 1988 Tr. 1822-23 (Farley).
In Issues 15 and 17, Intervenor alleges that by 1989 the Southern Company

Management Council began functioning as the SONOPCO Project Board of

Directors. Intervenor states in Issue 17 that (1) GPC's April 1, 1991 response
10 the pettion falsely stated that The Southern Company Management Council
was not involved in operating issues pertaining to GPC's nuclear plants;'"* and
(2) the functioning of the Management Council was omitted from the April |
response and the FSAR.

The record shows that there was no Board of Directors for the SONOFCO
Project and no Board of Directors for Southe” a Nuclear until it was incorporated
at the end of 1990. Tr. 1773-75 (Farley): Farley (ff. Tr. 1061) at 13-14; Dahlberg
at 8. Individuals who later became members of the Board of Directors of
Southern Nuclear informally discussed the status of efforts to form Southern
Nuclear, and other 1ssues of common interest, as representatives of The Southern
Company Management Council. Farley at 13-14.

Mr. McCoy testified that The Southern Company Management Council 1s not
described 1n the Vogtle FSAR because the Council is not the licensee of the
Vogtle facility or an organization with responsibilities regarding the operation of
the Vogtle 1acility. The Southern Company Management Councii only reviewed
GPC's budget wn connection with The Southern Company's obligations 10 its
stockiiolders. McCoy at 16, Neither 10 CFR. §50.33 nor 10 CF.R. §5034
requires that such budget review activities be included in an FSAK. Thus. there
was no misrepresentation to the NRC and Intervenor's allegations in Iscues 15
and 17 are without merit.

In Issue 1, Intervenor asserts that key negotations between GPC and Ogle-
thorpe Power Corporation were conducted by Mr. Farley

Mr. Farley testified that he conducted cerain negouations with Mr. Stacey
of Oglethorpe Power Corporation at the request of Mr. Dahlberg, but the major
part of the negotiations were through Mr. Grady Baker and Mr. Fred Williams.
Farley at 33, see alse Dahlberg at 11-12. Mr. Williams confirmed that he was
in charge of negotiating the agreement, and that in his view, Mr. Farley merely
provided Oglethorpe Power Corporation information and comfort about setting

" Intervenor muscharactenizes GPC s April | resporse. The response stated. at 4
The Southern System Management Council provides a forum for the exchange of information among
subsidiary companies that will wid the Companies” daily operations. i reviews sysiem performance and
1 provides steategic and policy guidance 10 the system  However day-to-day management of policy and
operating issues pertaiming solely 1o an individual subsidiary company 1s the exclusive responsibility of
the subsidhary company s CEO

Intervenor offered no evidence thit showed the staterent 1o be imaccurate
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up nuclear operating companies. Tr. 2482.83 (Wilhams). Thus, Mr. Farley's
participation does not indicate control of GPC licensed activities.

Intervenor claims in Issue | that Mr. Farley reviewed data requests and
testimony before the Georgia Public Service Commussion in support of GPC's
1989 rate case. Mr. Farley testified that he had no responsibility for GPC's rate
case and did not direct Mr. McDonald s activities related (o the 1989 rate case.
Tr. 1803 (Farley); Farley at 34-35. Mr. Farley's monitoring of data requests to
make sure that the SONOPCO Project was providing expeditious support (Tr.
1803-11 (Farley)) does not reflect control over heensed activites.

In Issue 9, Intervenor alleges that GPC's April 1, 1991 response to the
petition falsely stated that the resolution of a dispute between Messrs. Dwight
Evans (GPC Executive Vice President-External Affairs) and McDonald by Mr.
Dahlberg's direction to McDonald regarding the presentation of performance
indicators to the Georgia Public Service Commission was evidence of the
reporung relationship and indicative of who was in control of nuclear operations
at the Vogtle and Hatch facilities. Intervenor claims that this statement is false
because Mr McDonald, after an August 10, 1989 meeting, did not follow
Mr. Dahlberg’s instructions, and Messrs. McDonald and Farley reviewed and
approved testimony that did aot include alternative performance indicators.

The hear.ag record does not support Intervenor's assertion that Mr. McDonald
did not follow Mr. Dahiberg’s instructions. Messrs. McDonald and Dahlberg
both testified that a decision was made at the August 10, 1989 meeting to be
prepared to propose alternative performance standards, if necessary, and that this
strategy was carried out in the handling of the 1989 rate case. Prefiled Testimony
of A. William Dahlberg. I1, {f. Tr. 1061, “Dahlberg.” at 17; McDonald at 15-17;
Tr. 1192-22, 1137-41 (Dahlberg); Tr. 1504 (McDonald). Mr. Farley received
copies of the draft tesimony to be submitted to the Georgia Public Service
Commission, but he neither approved nor disapproved it. Farley at 34, He
was in agreement with Mr. Dahlberg’s decision that GPC should be prepared to
propose alternative performance standards, if necessary. Tr. 1108-09 (Dahlberg).
Such actions do not indicate control of nuclear operations or budget policy.

In Issue 20, Intervenor claims that in its Apnil 1, 1991 response to the petition
(at 12, Attachment 1), GPC inaccurately states that Mr. Farley did not create the
outage philosopay'® for the Vogtie facility. Intervenor asserts that the response
is inaccurate because (1) Mr. Farley was involved in the establishment of the
outage philosophy at the Vogtie facility, (2) Mr. McCoy referred to Mr. Farley's

130 Ay used here. “outage philosophy refers 10 outage scheduling  Specifically. the “philosophy” was to use an
“opumum” schedule —— a schedule withowt the inclumion of nme for contingencies McCoy at 1415
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role as indicated by an audio tape (Tape No. 236) recorded in August 1990,
and Mr. Farley testified during a deposition that “Farley staff meetings™ were
held every week.

The record shows that GPC's April 1, 1991 response to the petiton was accu-
rate because Mr. McDonald established and implemented the outage philosophy
and Mr. Faley was not involved in overseeing the establishment of the outage
philosophy. McDonald at 13; Tr. 1518-20 (McDonald), McCoy at 14; Farley
at 30. Mr. McCoy's statements on Tape No. 236 referred only to “discussions”
about the outage philosophy that included Mr. Farley, and do not show that Mr.
Farley set, established, directed, or created the outage philosophy at the Vogtle
facility. McCoy at 14. Mr. Farley iestified that he (1) did not direct the operating
philosophy and other executive matters concerning operation of the Vogtle fa-
cility in the weekly staff meetings, (2) did not have any authority to control, and
(3) did not attempt to exercise any control over management decisions affecting
licensed activities or personnel matters concerning the Vogtle facility. Farley at
22, Moreover, Mr. Mosbaugh admitted that he had no personal knowledge to
support his claim that the outage philosophy came from Mr. Farley. Tr. 2129-35.

Accordingly, the hearing record does not support Intervenor's allegation in
Issue 20 that GPC's Apni 1, 1991 statement is inaccurate or that Mr. Farley
controlled operation of the Vogtle facility by establishing or implementing the
Vogtle outage or other operational philosophy.

In sumimary, the hearing record shows that nuclear policy decisions for the
Vogte facility were established and implemented by GPC, and there was no
evidence that Mr. Farley established the outage philosophy or any other oper-
ational policies for the Vogtle facility. Mr. Farley's limited involvement in a
1989 rate case matter before the Georgia Pubhic Service Commission (i.e., his
review of draft testimony regarding alternative performance standards) does not
indicate any control of GPC’s nuclear operations or licensed activities. Inter-
venor also provided no information that The Southern Company Management
Council acted as the SONOPCO Project board of directors until the Project was
incorporated.

C.  Employing, Supervising, and Dismissing Nuclear Personnel

In his Statement of Issues and the petition, as supplemented, Intervenor asserts
that Mr. Farley exercised control over the Vogtle facility because he (1) selected
and approved GPC's management staft; (2) reviewed nuclear personnel in 1989
as evidenced by GPC Management Council's exclusion of nuclear personnel

12 Yhus issue 18 also raised in the October 1, 1990 Supplement 1o the Pention at 4 Petitioners claim that Mr
MeCoy s taped statement. that the outage philosophy was created by Mr Farley and others, supports their assertion
that Vogtie project management assumed that Mr Farley not Mr Dahlberg, comrolled Vogtle s operations
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from its 1989 companywide review of management; (3) decided that Mr. Michael
Barker, a GPC employee, would not be transferred from the SONOPCO Project
to the Nuclear Operations Contract Administration (NCCA) group in Atlanta; (4)
prepared Mr. McDonald's annual performance appraisal; and (5) implemented
changes in Vogtle personnel evaluations and pay. (Issues 1, 6, 8, 14A. 14B, 15,
19, ° ., 27, and 28: October 1, 1990 Supplement to Petition at 1-3.)

The hew g «wvord fails to support Intervenor's allegation (Issues 6 and 15,
October 1, 1990 Supplement to Petition at 1-2) that Mr. Farley selected and
approved GPC management staff. The decision to select the individual officers
responsible for GPC's nuclear operations was made by GPC management with
the approval of the GPC Board of Directors. GPC's Vice President, Grady
Baxer, and not Mr. Farley, recommended that Messrs. McDonald and Hairston
become officers of GPC. Mr. Farley's involvement in the selection of Messrs.
McDonald and Hairston was limited to concurring as President of APC that they
could take on the additional responsibilities associated with managing GPC's
nuclear facilities, Farley at 25-26.

Mr. Farley's involvement in the hiring of Mr. McCoy consisted of discussing
Mr. McDonald's proposal to hire him. McDonald at 10-11; Farley at 25-26;
McCoy at 5-6; Tr. 1349-50 (McDonald) and Tr. 1727 (Hairston). GPC's CEO,
Mr. Robert W. Scherer, interviewed Mr. McCoy before he was appointed, and
the GPC Board of Directors subsequently appointed Mr. McCoy to his curient
position. McCoy at 1, 5, and 6.

Mr. Farley was involved in the selection of Messrs. McCrary and Long as
Vice Presidents in SCS. As President of APC, Mr. Farley was consulted on the
appointments of Messrs McCrary and Long because the Farley nuclear facility
was being supported by the SONOPCO Project and SCS otficers. Hairston
at 24, Mr. Farley was a member of a selection committee, including GPC
and APC representatives, to make recommendations for the Vice President of
Administrative Services position.' Mr. McDonald and Mr. Jack Causey of
GPC were also members. Tr. 1276 (McDonald).

Thus, the hearing record supports the conclusion that Mr. Farley did not
make decisions regarding the hiring of any of the officers reporting to Messrs.
McDonald and Hairston. Mr. Farley's limited involvement with SCS officers
within the SONOPCO Project (such as Messrs. McCrary and Long) does not
appear inappropriate since the SONOPCO Project and i.; SCS officers were also
providing support to the APC nuclear plant.

Intervenor's assertion (Issues | and 14A) that the GPC Man» roment Coun-
cil’s exclusion of nuclear personnel from its 1989 companywide review of man-
agement was evidence that nuclear operations were reviewed by Mr. Farley was

1= Typical of the selection process for SCS semor persoanel. no selection commitice was convened for Mr Long
because tus functions and position in the SONOPCO Project were similar to hus position in SCS Farley at 22-24
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not supported by the hearing record. Mr. Dahlberg testified that the nuclear
management was not included because the nuclear officers had just been re-
viewed as part of the recent formation of the SONOPCO Project. Tr. 1185-88
(Dahlberg).

Intervenor asserts (Issue 8) that GPC's August 24, 1994, response 1o a
Licensing Board question’”' was inaccurate because it failed to idenufy the
NOCA group as an organizatien that had oversight responsibiliues within GPC,
faled 1o state that SONOPCO Project personnel refused 1o cooperate with
NOCA, and that SONOPCO personnel. including Mr. Farley, interfered with
the operation, staffing, and existence of NOCA '

The heaning record indicates that NOCA never performed the type of over-
sight functions identified by the Board's question. NOCA did not perform
any oversight function regarding licensed activities and the pecple assigned to
NOCA were not qualified to perform oversight of hicensed activities. Tr. 2565-
76, 2579, 2588-89, 2596 (McCoy); Tr. 1238 (Dahlberg); McCoy Rebuttal at 3.
V/hile NOCA was, in part, formed by Mr. Dahlberg to monitor the performance
of GPC's nuclear plants, it was later determined that its data-gathering function
duplicated activities of SONOPCO Project personnel reporting directly to Mr.
Dahlberg. Dahlberg at 13; Tr. 1193 (Dahlberg).

Mr. Hobby, who was General Manager of NOCA, testified that employees
in the SONOPCO Project refused to cooperate in supplying him information
regarding the plants, and prevented him from hiring the employees needed
to perform NOCA's intended function. Mr. McDonald viewed NOCA as an
impedance in the GPC chain of command and admitted that he did not cooperate
with NOCA because he felt Mr. Hobby was attempting to act as an int2rmediary
between Mr. McDonald and Mr. Dahlberg. Tr. 1483 (Dahlberg), see also
Tr. 1485 (McDonald). Mr. McDonald's concern as a GPC official regarding
the GPC chain of command does not constitute transfer of control of licensed
activities at GPC nuclear facilities. Furthermore, Mr. Hobby lacked any personal
knowledge that Mr. Farley directed or otherwise influenced Mr. McDonald's
actions regarding NOCA. Tr. 2352-57 (Hobby).

Intervenor's claim that Mr. Farley interfered with the staffing of NOCA by
deciding that Mr. Michael Barker, a GPC employee, could not be transferred
from the SONOPCO Project 10 the NOCA group in Atlanta (Issuc 8 October
1, 1990 Supplement to Petition at 3-4), was not substantiated. Mr. Hobby
admitied that only GPC emiployees attempted to prevent him from interviewing

23 Question 2 in the Board's Memorandum and Order dated May 25, 1994, asked what orgunizational units or
executive personnel of GPC hud any form of oversight acuvity over the SONOPCO Project. such as “managerial
congral. audits, mvestigation. personnel. quality assurance of Control. of root Cause assessments

'3 Peninioners assert that Mr William Evans. a GPC Corporate Concerns investigator, told Mr. Hou vy that Mr
Farley would be “making the call” as to whether Mr Hobby could imterview a SONOPCO candidate for the
NOCA performance engineer positon. October |, 1990 Supplement 1o Pettion at 3-4
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Mr. Michael Barker for the NOCA performance engineer position. Tr. 2360-
61 (Hobby). The hearing record shows that Messrs. Hairston and McDonald,
both GPC officers, opposed this transfer because they believed that the NOCA
position had been assigned an inflated rating. Tr. 1737-38 (Hairston); Tr. 1490-
94 (McDonald). Mr. Barker discussed his transfer directly with Mr. Dahlberg.
Tr. 122223 (Dahlberg). Neither Mr. Farley nor Mr. Grady Baker coud recall
any discussion of Mr. Barker on May 5, 1989, with Mr. Dahlberg regarding
Mr. Hobby's proposed additions to the NOCA staff. Tr. 1759-60, 1820-21
(Farley); Baker DOL Deposition at 41. Mr. Hobby's belief about Mr. Farley 's
interferenc> was based on informetion from individuals who did not attend the
May 5. 1989 meeting. Hobby at 41; Evans Deposition at 17-18. Accordingly,
the assertion that Mr. Farley “made the call” is not supported by the record.

Mr. Farle; did tell Mr. Dahlberg on or about May 5, 1989, that seme orga-
nizations in ‘he Southern Company system, such as NOCA, were duplicative
(Farley at 32-33; "is. 1756 (Farley)). but Mr. Dahlberg came to the same conclu-
sion without Mr. Farley's input. Dahiberg at 13, Tr. 1228 (Dahlberg); Tr. 2461,
2497-2504 (Williams). Thus, Mr. Farley's action did not convey a command,
or constitute control, over GPC personnel matters.

Intervenor’s claim (lssue 1) that Mr. Farley prepared Mr. McDonald's annual
performance appraisal was not substantiated.  The record shows that Mr.
McDonald’s annual performance appraisal was prepared by Messrs. Harris and
Dahlberg, the respective CEOs of APC and GPC. Aithough Messrs. Harris and
Dahlberg gave Mr. Farley a chance to comment on the review, Mr. Farley did
not know what was finally done. Tr. 1861-62 (Farley).

The record does not substantiate Intervenor's claims (Issues | and 6 that Mr.
Farley umplemented changes in personnel evaluations and pay with respect to
Vogtle nuclear operations. The record shows that Mr. Farley did not implement
changes to personnel evaluations or pay policy for Vogtle nuclear operations
personnel.  Mr. Farley explained the new Southern Company systemwide
policies and answered questions on them. Farley at 31. This involvement was
appropriate for his position as a Southern Company officer and did not constitute
control over hcensed activities of GPC's nuclear facilities.

As an Executive Vice President of The Southern Company, Mr. Farley
addressed nuclear plant employees to brief them on the systemwide changes
being made 1o the incentive pay programs of all of the operating companies.
At that ume, he also polled employees about any concerns they had with their
employment situation. Such systemwide activities are typically performed by a
representative of The Southern Company. McDonald at 17-18, These activities
do not constitute improper control of FiPC personnel or NRC-licensed activities.

In summary, the record does not show that Mr. Farley controlled GPC
nuclear faciliies by employing, supervising, and dismissing nuclear personnel,
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or that GPC provided inaccurate information to the NRC regarding Mr. Farley's
involvement with personnel matters.

D.  Controlling Costs

In his Statement of Issues, Intervenor alleged that Mr. Farley's contral of GPC
nuclear faciliies 1s shown through budget and personnel pay matters in that (1)
Southern Nuclear, its predecessor, and The Southern Company controlled GPC's
nuclear hudget since November 198K; (2) Mr. Farley implemented changes in
personnel evaluations and pay for Vogtle nuclear operations personnel; and (3)
the GPC Management Council did not review GPC's 1990 nuclear operating
budget. Intervenor asserts that inaccurate and incomplete information was
provided to the NRC regarding GPC's control of budget and personnel pay
matters. (Issues 1, 6, 12, 14A, 14B, and 17.)

Intervenor alleged in Issue 6 (see also Issues | and 12) that GPC's budget
had been under the control of Southern Nuclear since November 1988, and thus
the March 28, 1991 Vogtle FSAR amendment revising Chapter 13 inaccurately
“tates that (1) the GPC Executive Vice President-Nuclear Operations reports
to GPC's President and CEO with respect to all matters concerning budgets,
and (2) Southern Nuclear matters are currently limited to operational support
activities

Intervenor’s allegation regarding budget control is based upon Lis opinion
that GPC's 1990 budget was approved by Mr. Farley and later by Mr. Addison
over Mr. Dahlberg’s objection. Testimony of a number of witnesses about
GPC's 1990 budgetung process, and subsequent nuclear budgets, shows that GPC
retmned control of its nuclear budgets. GPC's 1990 (and later) nuclear budgets
were reviewed by the Presidents of APC (Mr. Harnis), GPC (Mr. Dahlberg),
SCS (Mr. Franklin). The Southern Company (Mr. Addison). The Southern
Company Executive Vice President-Nuclear (Mr. Farley). the Executive Vice
President-Nuclear Operations of GPC and APC (Mr. McLionald), probably the
Senior Vice President-Nuclear Operations of GPC and APC (Mr. Hairston),
probably the nuclear plant project Vice Presidents (Messrs. McCoy, Beckham,
and Woodard), and probably the SONOPCO Project Assistant Comptroller (Mr.
Gilbert). Dahlberg at 9. The SONOPCO group presented the 1990 budgets
recommended by Messrs. Hairston and McDonald for all three GPC nuclear
facilines 10 Mr. Addison and his staff during a December 1989 meeting
Birmingham, Alabama. Mr. Addison then visited each of the operating groups
and received a report on thewr budgets from Mr. McDonald, Mr. Hairston,
and the project vice presidents. Farley at 28-29. Tr. 1392-94, Tr. 1405-06
(McDonald). The proposed budgets for the three nuclear facilities were then
submitted to the operating companies, APC and GPC. Mr. Dahlberg received.
from the GPC Management Council, the portion reflecting GPC's nuclear plants
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for incorporation into the overall GPC budget and for approval. Budget approval
was then given by GPC’s CEO for *he GPC capital and operating budgets, and by
the GPC Board of Directors for the capital budget. After approval by GPC, the
total GPC budget was submitied to The Southern Company. Dahlberg at 9; Tr.
1240-41 (Dahlberg); McDonald at 14-15. GPC Management Council reviewed
the 1 70 GPC nuclear budgets, as part of the iotal GPC budget. before they
were approves oy wir. Dahlberg. The capital budget was also approved by the
GPC Board of Directors. Dahlberg at 10,

Mr. Farley's involvement was limited to reviewing the budgets as an Fxecu-
tive Vice President of The Southern Company and advising Mt Addison, who
was responsible for the review of all operating company budgets. Dahlberg
at 10; Tr. 1779-82. 1795 (Farley). Mr. Dahlberg determined whether the 1990
budget was acceptable. Farley at 27. Mr. Addison had never, however, approved
or disapproved GPC's budget over Mr. Dahlberg's objection. Dahlberg at 11.

The review of budgets of subsidiaries by holding companies (e.g.. The
Southern Company) to ensure that the budgets of the operating companies were
reasonabie and appropriate 1s not unusual or indicative of a transfer of con-
trol.'**

Accordingly, the hearing record does not support Intervenci's asseriion that
Southern Nuclear controfled GPC's budget. Therefore, there is no support for
Intervenor's claim that GPC inaccurately stated that (1) the GPC Executive Vice
President-Nuclear Operations reports to GPC's President and CEO with respect
to all matters concerning budgets, and (2) Southern Nuclear matiers are curren‘ly
limited 1o operational support activities. The record supports a conclusion that
Southern Nuclear matters are imited 1o operational support activities.

Intervenor asserts in Issue 14A that GPC's April 1, 1991 esponse to the
pettion is false in stating that the GPC Management Council functioned as a
policy-setting body and made corporate resource allocation decisions pecause,
in late 1989, the GPC Management Council did not participate in the review
of GPC’s 1990 nuclear aperating budget. The hearing record, however, showed
that Intervenor's assertion was incorrect in that the GPC Management Council
did review the 1990 nuclear budget as part of the total GPC budget review
before approval by Mr. Dahlberg. See Tr. 1396-9%, 1403; Dahlberg at 10.

Intervenor claims in Issue 14B that in the April 1, 1991 response to the
petiion, GPC mtsrepresents that Mr. McDonald repai od pericdically to the

125 The review of GPC's budger by The Southern Company Management Council in conne:tion with The Southern

Company s obligations 10 i1s stockholders 15 not an activity that need be deseribed in the Vogtle FSAR, and s
omission does not warmant the conclusion that GPC's April | 1991 response 10 the petition was inaccurate as
Intervenor asserts in lesue |17



GPC Management Council regarding matters such as budgets and organizational
goals.

Mr. McDonald testified that he reported to the GPC Management Council on
nuclear operating matters, including budget matters, with the qualification that
“reported” meant “provided budgets for their review."'*  Organizationally, he
reported only to the GPC CEO. McDonald at 14. In view of Mr. McDonald's
testimony, the hearing record does not support a conclusion that GPC's April 1,
1991 response was inaccurate.

In summary. the hearing record does not support a conciusion that GPC
misrepresented its budgets affecting the opezation of GPC heensed facilities.
There 1s no indication in the hearing record that the particular process GPC used
to develop its budget is dispositive to Intervenor's assertion that Mr. Farley, The
Southern Company, or SONOPCO Project controlled the operation of the Vogtle
facility. Rather, the record shows that GPC was responsible for the costs of the
Vogtle facility. After review by GPC's Management Council, the operating and
capital budgets werc approved by GPC's President and CEO, and the capital
budget was also approved by the GPC Board of Directors. The record does not
support the conclusion that Messrs. Farley and Addison approved GPC's nuclexr
budgets. As an Executive Vice President of The Southern Company. Mr. Farley
was involved in reviewing the nuclear budgets as part of the normal process
fur preparing annual budgets in the Southern system. Given The Southern
Company's holding company status, Mr. Addison's involvement in reviewing
and providing guidelines and requirements for adequate eamings and reasonable
capital needs was appropriate.

I OTHER ALLEGED INACCURACIES COMMUNICATED
TO NRC

Intervenor's Statement of Issues and the petition contain assertions that GPC
managers provided inaccurate or incomplete information 10 the NRC when
describing ts organizabon and plans to form Southern Nuclear, and when
responding to the petiton. The alleged misrepresentations or omissions re-
gad statements about (1) the Vogtle chain of command, (2) Mr. Dahlberg’s

'”’M.gm;. munutes show that Mr McDonald participsed in Management Council meetings about the 1989 and
1990 budgets on September 23 and October 14, 198K and presented orgamzational goals for the Vagtle and Hatch
facilines dunng & December 7, 198K meeting. Imervenor Exh 135 (meeting nunutes) at 27, 1930 4248 My
McDonald attended a July 25 1989 meeting duning which the S.yewr capstal budges targets were approved. and
the schedule for budget reviews including Managesnent Council review and Mr Addison s review, was agreed
upon. lmtervenor Exh 135 at 7173 The Managemen Council also conudered nuclear budgets during meetings
on November 6 and 14 and December 4. 1989 Intervenor Exh. 135 a 90, 93.96. 97 (c. pital budget), 98 104-16
(buclear update)



relanonship with Vogtle site management, (3) Mr. Farley's responsibilities as
Executive Vice President-Nuclear of The Southern Company, (4) the 1989 utle
of Mr. Dahlberg, (5) SONOPCO Project’s control over the Vogtle facility since
November 1988, (6) the composition of the GPC Management Council and (7)
the title held by Mr. Farley in 1988, (Issues 1, 2, 12, 13, 18, 19, and 26-28.)

The hearing record regarding the alleged illegal license transfer issue does
not support that GPC concealed an unauthorized role of Mr. Farley or a de facto,
unauthorized organization for control of GPC nuclear facilities.

In Issue 1 (see also Section 2.206 Peution § 111.2: and July 8, 1991 Supple-
ment § I1I), Petitioners stated that GPC musled the Commuission about the chain
of command from the Vogtle Project’s Plant Manager (i.¢., the General Man-
ager) to its CEO before the NRC issued the operating license for the facility.

On March 30, 1989, the Commissioners met to discuss and possibly vote on
the full-power operating hicense for Vogtle Unit 2. Commussioner Carr expressed
concern about the hicrarchy between the Vogtle Plant Manager and the Chief
Executive Officer (CEO), noting that it “looked to me like he was a long way
from the CEO.” Mr. R.P. McDonald, GPC Executive Vice President-Nuclear
Operations, responded that (1) he (Mr. McDonald) reported to Mr. A. William
Dahlberg, the GPC CEO: (2) that Mr. Ken McCoy, Vice President of Vogtle,
teported to Mr. McDoanald; and (3) that Mr. George Bocklold, then Vogtle
General Manager, reported directly to Mr. McCoy. At the conclusion of the
meeting, the Commissioners voted unanimously in favor of the license, and the
license was 1ssued the following day.

On May 1, 1989, Mr. W.GG. Hairston, I, Sentor Vice President for Nuclear
Operations, sent the NRC a letter of correction of the transcript, noting that
Mr. McDonald had “inadvertently left out the Senior Vice President of Nuclear
Operations. The organization 1s as describea on figures 13.1.1-1 and 13.1.1-2
of the Vogtle Final Safety Analysis Report.”

The Petitioners claim that Mr. McDonald knowingly made false statements
to the NRC Commissioners in the presence of Messrs. Dahlberg, McCoy, and
Bockhold during his response to then Commissioner Carr in that he “eliminated
one entire level of management between the plant manager and the CEQ.”
Moreover, the Petitioners asserted (Petition at 8) that:

Messrs Dahlberg. McCoy and Bockhold she+id have known that Mr. McDonald's statements
were false and should have brought this 1o the immediate attention of the Commission and
otherwise cortected the record before the Commission acted on the Vogtle full-power license

request

In s Response to the Petition of Apnl 1. 1991, GPC noted that the
Commussion had been apprised of the Company’'s organization before the
meeting on March 30, 1989, including the Senior Vice President position, by
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an amendment to the Vogtle FSAR that was submitted November 23, 1988
The amendment described the reporting chain as being from Mr. McCoy 1o Mr
Hairston to Mr. McDonald. GPC’s Response also indicated that the NRC had
reviewed the organizational structure in December 1988 and issued an inspection
report.'?” In the inspection report, the NRC stated that the vice presidents of the
Farley, Hatch, and Vogtle facilities reported to the Senior Vice President, who
reported to the Exccutive Vice President, and that the organization for Vogtle
was consistent with the Vogtle FSAR amendment submitted in November 198X,

In s April 1, 1991 Response, GPC also noted that, during the March 30
meeting, Commissioner Rogers stated that he had reviewed the Company’s
organizational chart during his visit to the plant site. In addition, GPC noted
that it had submitted the letter of correction to the transcript approximately 2
weeks after receiving the NRC transcript.

The NRC Staff has reviewed this issue and concludes that Mr. McDonald's
reply to then Commissioner Carr was inaccurate in that the transcribed record
clearly contradicted other documents of record, including the FSAR and NRC
inspection reports. The inaccuracy was material in that the reply (1) was in
direct response to the Commussioner's stated concern regarding an organizational
structure in which the plant manager appeared to be “a long way from the CEO.”
(2) could have influenced the Commission's decision, and (3) could have been
considered by the Commussion in reaching its decision

There was no apparent motive for Licensee and its employees 1o attempt
to deliberately mislead the Commissioners since the Licensee had previously
provided correct information, and NRC Staff members were present who knew
the correct formation.'™  The NRC Staff does not view Mr. McDonald's
inaccurate statement or omission as intentional or significant in that 1t 1s unhkely
the statement would have caused the Commission to reach a different decision.
No enforcement action was taken regarding the omission of Mr. Hairston in the
organizational structure

In summary, while inaccurate information was witially given ‘o the Commis-
sioners, it appears 0 have been advertent, it was corrected by the Licensee
upon discovery, and the NRC Staif was already aware of the correct information.
Under the NRC's Enforcement Policy (NUREG-1600), unsworn oral statements
that are unintentionally inaccurate are not normally acted upon unless they in-
volve significant information by a licensee official. While the Licensee should
have corrected the material omission either during or immediately following the
meeting, further acton regarding this omission is not warranted due o its mi-

HTNRC Inspection Report Nos 5O-321/8K-41. 50-366/88-41, S0-424/88.60 SO-425/85-77, S0- 148833 and
SO- 36488 11, dated February 7. |98

2% My Jahn Rogge. the NRC's Senior Resident Inspector fur the Vogtle facility at the tme. atiended the meeting
with the Conamussioners in Washington. DC. and testified dunng the Phase | heanng that at that meeung be was
wware thet Mo Hairston was i the Vogtie chan of command Tr 2731 (Rogge)
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nor significance and because no information other than the Petitioners” opinion
exi* o support the position that the omission was intentional.

b venor also alleges (see Issue 1) that GPC falsely stated during the March
30, 198y meeting with NRC that Mr. Dahlberg had a “personal hands on”
relatonship with the mapagement at the plant site. The meeting transcript
(Inter cnor Hearing Exh. 17), at page 5, indicates that Mr. Daklberg described
GPC's uppe. wawagement as being accessible.  The record shows that Mr
Dalhberg visited planmts periodically and the Vogtle facility at least twice in
1989, and was involved in nuclear operations. His “hands-on” manegement style
referred to his oversight, his daily communications with the nuclear management,
his plant visits, and his willingness 10 take calls periodically from the site.
Intervenor Hearing Exh. 32, at 4. 15 McCoy at 6-7; Tr. 1153-59 (Dahlberg).
Therefore, the record does not support the allegation that the statement was
imaccurate.

In Issue 2, Intervenor states that Mr. Hairston s letter of May 1, 1989, 1o the
NRC correcting the Unit 2 full-power license hearing transenpt v.as inaccurate
in asserting that an attached FSAR Figure 13.1.1-1 as amended November 23,
1988, accurarely depicted the corporate management structure for the Vogtle
facility since the figure did not portray Mr. Farley's role, and indicated that
Mr. McDorild (the “Executive Vice President-Nuclear Operations™ position)
reported o Mr. Scherer (“Chairman and CEO"), rather than to Mr. Dahlborg
(“President”

In December 1988, Mr. Scherer rehinquished his position as CEO and Mr
Dahlberg beceme CEO, but not Chatrman. Thus, Intervenor is correct inasmuch
as FSAR Figure 13.1.1-1 had not been updated to reflect this change of utle,
Moreover, the figures attached to the May 1, 1989 letter should have shown the
Fxecuiive Vice President-Nuclear reporting to the “President and CEO,” which
was Mr. Dahlberg's correct utle.

Mr. Hairston testified during the transfer hearing that the only purpose of the
May 1, 1989 letter was to correct Mr. McDonald's om' -« n of Mr. Hairston's
role during the Unit 2 full-power hearing. Mr. Hairsto.., ..ud others did not notice
the outdated title in the CEO box. Hairston at 29,

Messrs. Allenspach and Rogge, who participated in NRC Staff’s review of
the organizational structure for the full-power licensing of Vogtle Unit 2 and
the related inspection of the orgamizational structure in [*:cember 1988, testified
that the focus of the NRC Staff's review of the orgamization in control of the
Vogtle facility was at Mr. Haurston's level and lower and thev sttached no
particular significance to the organizational structure represented at levels above
Mr. Hairston. Tr. 2675-80, 2698,
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There 15 no evidence that Mr. Hairston's explanation regarding the outdated
title in the CEO box was inaccurate or that the NRC was nusled in any significant
mianner by this oversight. In addiion, as discussed in Section 1LB.1.a of this
Director’s Decision, Mr. Farley was not in the Vogtle chain of command.

In summary, while Intervenor is correct that FSAR Figure 13.1.1-1 did not
accurately reflect Mr. Dahlberg's title of “President and CEO.” the error was
not a significant factor in the NRC Staff evaluation of the information, and there
1s no evidence that it misled the NRC. The record does not support Intervenor's
assertion that the figure is also inaccurate because it failed to reflect Mr. Farley's
role in the control of the Vogtle facility.

In Issue 12, Intervenor claims that in the Apnil 1, 1991 response to the peti-
tion, GPC misstated Mr. Fariey's responsibilines as Executive Vice President-
Nuclear as including:

(1) overseeing the formation of Southern Nuclear, (21 acting as spokesman for Southern
Nuclear among chief executive officers of the other Southern Company affiliates.'™ and (3)
represering the Southern Company on the national scene conceruing generic nuclear power
Issues,

Mr. McDonald testified that this description is an accurate reflection of Mr.
Farley's duties as described in Mr. McDonald's letter agreement dated April 24,
1989, with Mr. Franklin of SCS. The description is consistent with the NRC
Staff’s lstorical knowledge of Mr. Farley's acuvities and duties. The hearing
record provides no substantive evidence to the contrary,

In Issue 13, Intervenor asserts that, because Mr. Hairston was a GPC Senior
Vice President in April 1991 and had never been a member of the GPC
Management Council, GPC's Apnl 1, 1991 response to the petition falsely states
that the “"GPC Management Council is made up of all the Executive and Senior
Vice Presidents of GPC.”

Intervenor is correct with respect to Mr. Hairston and the error was admitted
in the hearing testimony. McDonald at 13-14; Tr, at 1075-77 (Dahlberg); Tr.
1442-43 (McDonald). There is no evidence that the error was anything other
than a simple oversight. The primary focus of the statement, that Mr. McDonald
was on the Management Council and Mr. Farley was not, 1s correct. The NRC
was not significantly misled by the error with respect to Mr. Hairston,

In Issue 28, Intervenor alleges that the April 1, 1991 GPC response to
the petition falsely states that Mr. Farley's role in the selection of personnel
for the SONOPCO Project was proper in that “Mr. Addison requested such
assistance from Mr. Farley and such assistance fell within his duties as Executive

129 The response 1o the petition stated that this function refers o Mr Farley s membership om the Southern System
Management Council




Vice President-Nuclear of The Southern Company.” Intervenor claims that
this statement is false because the staffing selections were made in 1988 and
Mr. Farley did not become Executive Vice Prosdeni-Nuclear of The Southern
Company until March 1, 1959,

Intervenor is correct. Mr. McDonald admitted that, technically. the April 1,
1991 response to the petition was inaccurate in stating that staffing selections
made in 1988 were within Mr. Farley's duties as Executive Vice President-
Nuclear of The Southern Company since Mr. Farley had not yet assumed that
position in 1988, McDonald at 12.

The error was not significant or intentional because the same page of the
April 1, 1991 response (Intervenor Exh. 45, at 9) indicated Mr. Farley's correct
title in 1988, 1.¢., President of APC.

In Issue 26, Intervenor alleges that in a Sepiember 4, 1992 license amend-
ment apphication, GPC omitted facts pertaining to the actual configuration and
operation of the Vogtle facility in stating that in January 1991, Southern Nuclear
began providing nuclear support services, technical services, and administrative
services but omitting reference to the SONOPCO Project’s “control over the
nuclear operations of plants Vogtle, Hatch, and Fariey [which] began in Novem-
ber 1988" prior to Southern Nuclear's incorporation. Mr. Hairston testified that
the Sepierber 4, 1902 statement regarding Southern Nuclear was accurate and
that Southern Nuclear was incorporated on December 17, 1990, and became
eftective January 1, 1991. Hairston at 46.

The license amendments application is consistent with information received
by the NRC during the late 1990-carly 1991 time frame and the NRC was
well informed of the phased approach employed by GPC to establish a nuclear
operating company through various meetings, inspections, and discussions.
Intervenor provided no evidence that the services provided by SONOPCO
Project from November 1988 until Southern Nuclear's incorporation constituted
control over operations or licensed activiues for GPC or APC nuclear facilities,
Accordingly, there is no evidence that the license amendments application of
September 4, 1992, was inaccurate or misled the NRC.

In Issue 19, Intervenor states that in its October 3, 1991 response to the
section 2.206 peution as revised July 8, 1991, GPC falsely states that (1)
the selecion process used in 1988 for the staffing of SONOPCO was not
completed during the two-day meeting of SONOPCO Project executives, and
(2) Mr. McDonald “never purported to give an ungualified or rigid top-dewn
characterization of how the organization was staffed ™

Messrs. McCoy and McDonald testified that while a number of individuals
were identified as the most likely candidates for positions within the SONOPCO
Project duning that two- or three-day meeting, the selection process continued
beyond the meeting. McCoy at 16; McDonald at 11; Tr. at 1301 (McDonald).
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Mr. McDonald testified that the selection process involved Mr. McCoy and
M. 1 T. Beckham (Vice President of the Hatch facility) starting at the top of
the organization and, using a blank organization chart, Wdenufying prospective
candidates who were most qualified for positions in the orgamization. Selected
managers then participated in selecting those individuals who would be working
for them. He only recalled that they settied on the top tier during the meeting,
although they may have penciled in other names, and the other candidates were
shuffled around for a couple of wecks. Tr. at 1301, 1304-08 (McDonald).

Given Mr. McDonald’s descniption of the selection process, the hearing
record does not support the conclusion that the statement regarding GPC's
October 3, 1991 statement is inaccurate or misleading.

In Issue 27, Intervenor alleges that GPC's October 3, 199} response to
the petittion inaccurately states that Mr. McDonald’s testimony concerning
the selection of Messrs. McCirary and Long given in the Yunker and Fuchko
DOL proceeding was not inconsistent with his testimony in the Hobby DOL
proceeding.

During the licensing transfer hearing. Mr. McDonald testified that his answers
were different, and were not contradictory, because the questions were different,
In the Yunker and Fuchho proceeding, when he was asked who selected Messis.
McCrary and Long for their positions in the SONOPCO Project, he understood
the question to be who was ultimately responsible for referring them 10 the
Board of Directors, and he replied he was not sure but assumed it was the
President of Southern Company Services. In the Hobby case, he was asked
if he was “involved™ in selecting them and, since he had been involved with
recommending them, gave an affirmative reply. McDonald at 11-12

In light of the differences in the ques posed, the evidence does not
support the conclusion that GPC's responsc tober 3, 1991, is inaccurate.

1. CONCLUSION

The record shows that GPC provided some inaccurate or incomplete infor-
mation 10 the NRC when describing its organization and plans to form Southern
Nuclear, and when responding to the petition. This information involved (1) the
omission of Mr, Hairston when Mr. McDonald described the Vogtle chain of
command during a March 30, 1989 meeting; (2) a 1989 FSAR organizational
chart showing the position of Mr. Dahlberg as “Chairman and CEO" rather
than “President and CEO”. and (3) GPC's Apnl 1991 written response to the
petition indicating that the GPC Management Council included all Senior Vice
Presidents (which was inaccurate because Mr. Hairston was not a member), and
indicating Mr. Farley's title in 1988 to be Executive Vice President-Nuclear of
The Southern Company (a position he did not assume until March 1, 1989)



: This inaccurate or incomplete information was not significant in terms of NRC
tocus on nuclear operations and heensed activities or in the context of the overall
correct information provided to the NRC, and did not mislead the NRC Thus
, the inaccuracies and omissions are not sufficient to warrant NRC enforcement
action or conclusions that (1) GPC concealed an unauthorized role of Mr. Farley
or a ' facto, unauthonzed orgamization for control of GPC nuclear facilities,
;. or (2) GPC . e requisite character and integrity to be a licensee.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF ENFORCEMENT

James Lieberman, Director

in the Matier of

WESTINGHOUSE ELECTRIC
CORPORATION
(Madison, Pennsylvania) March 20, 1997

The Director, Office of Enforcement. has taken action with regard to a
petition filed by Shannon Doyle requesting that the Commission take action
with regard to Westinghouse Electric Corporation. The Petitioner requested that
the Commussion investigate allegations that Westinghouse willfully provided
false information 1 the Department of Labor (DOL), institute a show-cause
proceeding pursuant to 10 CFR. §2.202, and/or impose a civil penalty upon
Westinghouse. The Petitioner had asserted, as a basis for his request, that
Westinghouse had fatled 1o correct the DOL record and provided material false
statements to the DOL Administrative Law Judge in a case arising under the
Energy Reorganization Act. In denying the petition, the Director determined
that the matter should be referred to the DOL Admintstrative Review Board for
s consideration.

TECHNICAL QUALIFICATIONS:  REQUIREMENTS

The NRC generally does not have specific requirements for qualification and
training of health physics technicians.

NRC:  JURISDICTION

The NRC and DOL have complementary responsibilities in the area of
employee protection.




DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206

L INTRODUCTION

On May 30, 1996, Mr. Shannon Doyle (Petitioner) filed a petition pur-
suant to 10 CF.R. §2.206 requesting that the Nuclear Regulators Commis-
sion (NRC) take immediate action against Westinghouse Electnic Corporation
(Westinghouse). Specifically, the Petitioner requested that the NRC investigate
allegations that Westinghouse has willfully provided false information to the
Department of Labor (DOL). and institute a show-cause proceeding pursuant to
10 CF.R. §2.202 and/or impose a civil penalty upon Westinghouse.

As a basis for his request, the Petitioner asserted. among other things, that
Westinghouse had failed to correct the record and, through its counsel, had
provided material false statements to the DOL Administrative Law Judge (ALJ)
in a case ansing under the Energy Reorganization Act (ERA), 89-ERA-022.
Specifically, the Petitioner asserted that Westinghouse: (1) “knowingly let
remain the false impression of the Administrative Law Judge that registration
with the National Registry of Radiation Protection Technologists (NRRPT) is a
requirement for the holding of the position of health physics technician in the
nuclear power indusury™; and (2) “purposely mamntained this fzlse impression by
providing through its counsel false material statements in maintaining that an
NRRPT filing to the USNRC “establishes that a passing score on the registration
test is required for the position of health physics technician.'

By a letter dated August 16, 1996, | informed the Petitioner that, pursuant to
section 2.206, the petition had been referred to me. I also informed the Petitioner
that his request for immediate action had been denied. but that as provided
by section 2.206, action would be taken on his request within a reasonable
time. To address the concerns in the petition, I also requested in my August
16, 1996 letter that the Petitioner provide further informaton supporting the
pettion. In addition, by a separate letter to Westinghouse dated August 16,
1996, 1 requested from Westinghouse a response to certain questions, including,
among other things, whether testimony by Wesunghouse before the DOL ALJ
in this case asserted that registration with the NRRPT or a passing grade on an
NRRPT registration examination was required before gaining employment with
Westinghouse as a radiation technician.

By letter dated October 8, 1996, the Petitioner responded to my August 16th
letter. By letter dated November 8, 1996, Westinghouse submitted its response
to my August 16, 1996 letter.
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I1. DISCUSSION

Westinghouse is a contractor that provides services at varous nuclear power
plants that hold licenses from the NRC. Hydro Nuclear Services, Inc. (Hydro),
was incorporated on January 23, 1985, as Westinghouse's nuclear decontami-
nation service husiness, in part, providing workers to perform decontamination
services at nuclear power plants. Hydro was a comtractor for the Indiana &
Michigan Power Company, which holds Facility Opzrating License Nos. DPR-
58 and DPR-74, issued by the NRC pursuant to 10 CFR. Part 50 on March
30, 1976, and December 23, 1977, respectively. The licenses authorize the Li-
censee to operate the D.C. Cook Nuclear Power Plants in accordance with the
conditions specified therein.

On December 9, 1988, the Petitioner filed a complaint with the DOL asserting
that Hydro had violated section 210 of the Energy Reorganization Act (now
section 211) when it failed to hire him as a decomamination technician to work
at the D.C. Cook plants during an outage in the fall of 1958,

On March 30, 1994, the Secretary of Labor issued a Final Decision and
Order in this case, 89-ERA-22, finding that Hydro had discriminated against
the Petitioner.! Hydro petitioned the Court of Apyeals for the Third Circuit for
reviw of the Secretary's Final Decision and Order; however, on August 24,
1994, pursuant to a motion by the Secretary of Labor and Westinghouse, the
court remanded the case to DOL for consideration of damages.

On December 14, 1994, a hearing on damages was held before a DOL
ALJ. One of the issues raised at the hearing by the Petitioner was that he was
entitled to damages for lost promotional opportunities as a result of his wrongful
discharge. Specifically, he argued that he would have been promoted from
decontamination technician to a position as health physics technician had he not
been wrongfully discharged. With regard to this issue, on December 12, 1994,
a deposition concerning the DOL complaint was taken. During the deposition,
Mr. William Burns, Westinghouse Manager of Steam Geuerator Field Services
and Fiel! Readiness Operations, stated, in response to a question concerning the
requirements for qualification to work as a health physics techmician.  “In the
imdustry, the certain amount of hours would be given credit for, but there are
also requirements of certain amount of education plus a national testing program
to qualify as a radhiation protection technician.” (Tr. 17-18.) In addition, during
the hearing, Mr. Burus, in response to questions concerning education or testing
requirements to become a health physics technician, stated:

'On June 28, 1995, the NRC issued a Notice of Violaton in Enforcement Action No 95-080, to Westinghouse.
g (he discr Mr Doyle & a Severity Level 11 wiolation

L .
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Well, 1o be more or less board certified and receive certificates [of) education or testing, the
National Registry of Radiation Protection Technicians semi-annually conduct [sic] testing
seminars at the American Nuclear Society summer and winter meetings. The Health Physics
Society also conducts cenain amounts of school and testing 1 become a health physics
techmcian, or a certified technician.

(Tr. U5,

On Marco <a, 995, Hydro filed “Post-Hearing Memorandum of Law Re-
lating to the Asses:went of Damages™ in connection with the above matter. In
this filing, Hydro stated. in part:  “Doyle understood that to become a health
physics techmician, he had to log a certain number of hours of ¢xpen ‘nee, pass
a national test, and obtain the required educational background.” (/d. at 25-26.)

On April 7, 1995, Hydro filed “Respondent's Proposed Findings of Fact and
Conclusions of Law” concerning the above matter. In this filing, Hydro stated,
in part:  “Moreover, at no time during this job with Alabama Power did Doyle
take or pass the national qualifying test needed for promotion to a board-certified
health physics technician.” (/d. at 2.)

On November 7, 1995, the ALJ issued his Recommended Decision and Order
on Damages (Decision on Damages). In his Decision on Damages, apparently
relying on the above, the ALJ stated, in part:

To establish lost promotions. Complainant must show 1) that Complainant had the particu-
lar skills or other job-related quahfications required by Respondent to be promoted to health
physics technician: 1) that the health physics technician position was in 4 line of progression
upward from the decontarmnation technician position. that 1s, the decontamgnation technician
would normally be promoted 1o health physics technician after some interval of acceptable
performance, and 3) that the prerequisite service as o decontamination technician is not itself
justified by business necessity aside from the skills or other qualifications o perform the
health physics technician job. [Citation omitied |

The Complainant has not fulfilled the first part of the analysis since he did not acquire the
hours or the necessary passing grade on the health physics technicians exam

(Decision on Damages at 17.)

Therefore, the ALJ denied the Petitoner's claim that he would have attained a
position as health physics technician had he not been wrongfully discharged, and
determined that the Petitioner was not entitled to damages for lost promotions,

Subsequently, the Petitioner appealed the ALY's Dc.ision or. Damages and
also attempted to supplement the record. In his appeal and motions to supple-
ment the record, he argued that he was entitled to lost promotiona! Benefits. As
part of his Second Motion to Supplement the Record, the Petitioner submitted a
filing by the NRRPT in a Petiton for Rulemaking proposing an amendment to
10 C.F.R. Part 35, docketed by the NRC on November 24, 1995, purportedly to
prove that the position of health physics technician did not require the passing
of a national certification test.




On April 17, 1996, Hydro submitted & “Memorandum of Law in Opposition
to Complanant Shannon T. Doyle's Second Motion to Supplement the Record.”
In this filing, Hydro stated, among other taings:  “At the damages hearing and
at various depositions, . . . Mr. Burns clearly testified that in order to become a
health physics technician, one was required to . . . (3) pass a national qualifying
test.” (Id. at 10.)

In his petition, the Petiioner indicates that these statements, which imply
that passing a national qualifying test was required in order to obtain or hold
the position of heath physics technician at Westinghouse,” constitute the false
statements provided by Westinghouse's counsel. In his October 8, 1996 response
to my August 16, 1996 letter, the Petitioner further asserts that the ALJ was
misled by Mr. Burns’ testimony concerning schooling and testing requirements,
which resulted in the ALJ's determination that natural progression would not
have enabled him to attain the position of health physics technician.

Notwithstanding Hydro's position in its “Memorandum of Law in Opposition
to Complainant Shannon T. Doyle's Second Motion to Supplement the Record.,”
in its November ¥, 1996 response to my August 16, 1996 letter, Westinghouse
stated, in part:

No Westinghouse witness testified that NRRPT registration or passing an NRRPT registration
exam was a prerequisite 1o gaimng employment with Westinghouse as an HP [Mealth
Physics| technician. In fact, the testimony 15 50 general that it says nothing a: ail about
specific Westinghouse or Hydro Nuclear hinng requirements or, for that matter, the specific
requirernents of any other employer

In addinon, Westinghouse asserted that its witness, Mr. Burns, provided the
testimony concerning the NRRPT or similar requirements or certification, How-
ever, Westinghouse furthier asserted:

[T]aken in context, this testumony indicates only that HP techmicians can and sometimes do
obtain thas type of board certification and that national orgamizations. such as the NRRPT,
provide testing for idividua!© to obtain such certification. The inference can not be drawn
from this testimony that such cemtificaiion was an absolute prerequisite 1o e ployment as a
HP techmaoian at Westinghouse or elsewhere

(Id. at 4.)

£ The NRC generally does not have specific

quirements for quabification and trmining of health physics technicians
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L. ANALYSIS

It appears that Westinghouse, in its November 8, 1996 response to the
NRC, characterized the evidence presented to DOL differently from that actually
provided to the DOL in Westinghouse's subnuitals, as described above.

The NRC and DOL have complementary responsibilities in the area of em-
ployee protection.’ After considering the petition and the documents submitted
by both the Petitioner and Westinghouse, | have determined that the petition
raises matters that fall within the jurisdiction and authority of the DOL, rather
than the NRC. For this reason, I have concluded that this matter should be re-
ferred to the DOL Administrative Review Board for its consideration.

IV.  CONCLUSION

For the reasons set forth above, the petition is denied. In accordance with
10 CFR. §2.206(c), a copy of this Decision will be iiled with the Secretary of
the Commission for the Commission’s review. As provided by this regulation,
this decision will constitute the final action of the Commission 25 days after
issuance unless the Commission, on its own motion, institutes a review of the
Decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

James Lieberman, Director
Office of Enforcement

Dated at Rockville, Maryland,
this 20th day of March 1997,

' As noted in Section 11, the NRC has taken enforcement action for the underlying violation of the applicable
Commussion discrinunation regulaton
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