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.igt g.j! (Shoreham Nuclear Power Station,g ;E . -
p 3 3 7 C;.. n' i.. M
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7pa..y :7,.
-m p Unit 1) November 5,1987a<
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. ,.
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2 The Commission reverses ALAB-832, 23 NRC 135 (1986), insofar as it.- .

DNh,,M)Dh.D:7k>O..,q[ T j
.) allowed the admission of two contentions for evidentiary hearing on whether,7.;f .N s* M i(J D , ? - -

'

.

m'; ... ] the Shoreham Plume Exposure Pathway Emergency Planning Zone should be.- '

..

c$.';$f.O$ h N.M i expanded by a few miles to: (1) provide an adequate base for the expt.nsion

,g/$f[,[.:c D W J [V.. M]#
. . minimize the occurrence and effecu of spontaneous evacuation from outside the '.s . . ::.

. . T '.,*.i of emergency response efforts beyond the EPZ in very severe accidents; and (2)
|' . U. c. - g

~

*2 -

V. M Z.?. e.._,.~.'...
c :

. - , .4 - . .r |.%%G'@.7; .# fcfC EPZ. The Commission affirms the ALAB-832 remand to the Licensing Board j
if.G.5.%.O/.f,li:%.S,'.[M.,s;,.,.#<{J.W.<

g. .

n,. , s y -
for further consideration of evacuation plans for hospitals in the jaoreham EPZ.
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EMERGENCY PLAN: EMERGENCY PLANNING ZONES (SIZE)s .
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.n s., 5fi: ..',T.s . The NRC/ EPA task ice report (NUREO.0396), which formed the basis for

'
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j as evidenced by the following statement in the report: "judgment , , . will be

*

RhQPs1 used in determining the precise size and shape of the EPZs considering localG&t. ' .-
'f ff ip$$ MMjhd conditions such as demography, topography, and land use characteristics, accessf

3.Mp[h bhMMM
'

'# h b , T M h f h h t routes, local jurisdictimal bondaries and arrangements with the nuclear facility

M UEE ' ' " ''''''' " **** " "'* *"'"*"'*'~ " ' " "aw. hews
w m c! g@.n w W W m:p ~W h e X W 'NEMERGENCY PLAN: EMERGENCY PLANNING ZONES (SIZE)
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'M-?U L f G Ifd W i.'S:[2'f'y$.q
9;. . Nothing in NUREG-0396 or in any part of the emergency planning rulemak-

i,w M T.Pr .b .M. . . . . . ing record compels a 6nding that EPZ adquacy is especially sensitive to where*y, .['.QQm s,..%,@.S. f #|'@ |ggg,
'

. ... -

. , Py l exactly the boundary falls, and any such conclusion would seem to be at odds

. :yy:p!rl'i$i|J'p fjQg with the overall thrust of the report. In particular, the NUREG-0396 analysis,.;,

Wgy. -]O.M , .yi.y indicates that "adequate protective measures" in the context of emergency plan- j
-',

,

m .. . ' , ' G:% .Of.g ning is not a precisely de6ned concept. 'n <e um
-4
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. .r..... .

Qg,g. e 4
s

% }j ' , N Y Q' u.. " g*e
J. m W, +

,

N<,a. n. 7 . , d;.y;WuCM: e EMERGENCY PLAN: CONTENT ' PROTECTIVE MEASURES) l
.t

.,. .M.17 .#,Y NRC emergency planning requirements do not require that an adequate plan

-,
, ' .

;fU ~ ' 'M j1: .

. . i

d . '[, . ;/Q9#$ achieve a preset minimum radiation dose saving or a minimum evacuation time |7
_R,.': ,

,

A .- 9 - l. . A. .. for the plume exposure pathway emergency planning zone in the event of a )
-

,-({d-'

f.. . ~,'', } serious accident. Rather, those requirements are designed to achieve reasonable
-

|

' " _

- 3" j ,' m.

gc 7c and feasible dose reduction under the circumstances; what may be reasonable
", v. . y. = .x 1- or feasible for one plant site may not be for another. Long hland ughting

'

,,
c .n .

. . /;;.. . .
.c. .r[.w. , ~j; 1. : Z ,',' J. u p , , ; p
, , . y _' ? / . , f: Co. (Shoreham Nuclear Power Station, Unit 1), CLI-8613, 24 NRC 22, 30

iY ? . J ' ..''.h ~;; (1986). |. ,. ...;. i.

..,. m :.
.~ . . , .: n . , . . , , . . ;v \

.. . .

y,y gf tf7 .q , ; & ,;f. .y + '.i EMERGENCY PLAN: EMERGENCY PLANNING ZONES (SIZE)
1
'

a y.;. . ,;: - : .- 3~_.
,

c u.i.N g|.,. ply ,y ~ g Implicit in the concept of "adequate protective measures" is the fact that

'[,@%]. '.f$7% . sff.9 ; y], S/' : ' %']
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. g N j/- emergency planning will not eliminate, in every conceivable accident, the' . - ~ .
W M G,O M .6 f ? %, $'y

possibility of serious harm to the public. Emergency planning can, however, be
' WI' . v.

!NC@Y!jf. jW,.]- - % m' 7 expected to reduce any public harm in the event of a serious but highly unlikely
**

.

accident. Given these circumstances, it is entirely reasonable and appropriate for
& , F.. s . 4: the Commission to hold that the rule precludes adjustments on safety grounds tor[ Q s,j.'.y.- M . 1 1., ag. .MJf'y yjthe size of an EPZ that is "about 10 miles in radius." In the Commission's view,v. p . U .

'T <. N. b an/ M : N N D ; h W ,p:q the proper interpretation of the rule would call for adjustment to the exact size' V~ . .T. ' ' " . , of the EPZ on the basis of such straightforward administrative considerations as. ,
. . , , . . -

,, , ' i t ; 4.' . ,,, : - .,c

J... ' )v t.fN',.M :f W .8 .h. . '3 '
avoiding EPZ boundaries that run through the middle of schools or hospitals, or

-

- *y that arbitrarily carve out small portions of governmental jurisdictions. The goal
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dh.kD-}gM
9:";&$@ Even though sheltering will quite likely be the preferred protective actionM s h for EPZ hospitals in the event of a serious accident at Shoreham, evacuation
$h{eMjhh'-}pj L

F@$@.M.$hu$iff[LfAg/p%h should not be prejudiced by the failure to plan in advance. Appendix E to 10

h . dN%Wi . for special facilities such as hospitals. Moreover, hospitals, as a kind of "special
& C.F.R. Part 50 requires evacuation time estimates for the EPZ without exceptions

4":h.h,M$.M/M.T@Ffh'0'sh'j#N:kNS$i j facility," are specifically mentioned in the principal guidance document in this

O ";,W.%@,$:
,

UW p field, NUREG-0654, and there is no suggestion in this guidance that hospitals
M'i' 0:rjW| 'G$ qaggiqQ.:.f M are to be treated specially as exempt from the evacuation planning requirement
P. Y -

.. .
. y :z.b.h.;>Qpn.$$py);,tr," ji
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p. jy. . that applies to other segments of the population within the EPZ.
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QJ(.( , ' yy,'r@Q.~Q Q {&,, 7.c , ,.,.# evacuation as those imposed by the Licensing Board in connection with other like
the same emergency planning obligations for Shoreham with regard to hospital
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- 'f: ;g ~ . _ ,

- - y.. , segments of the EPZ, such as nursing / adult homes, does not necessarily mean.:,.

*;c .g' -| . i . [ ' , is that the applicant's emergency plan is inadequate with respect to hospitals. Under
'

,
3.,.,'- . p 10 C.F.R. I 50.47(c)(1), the Licensing Board could still approve the utility plan- f *' , -
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N, , f ? _ . in ALAB-832,23 NRC 135 (1986), the Shoreham Appeal Bor.rd reversed and
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1,$, ... . , ,

, , - .,.

. .i i.O '.,M"!?A/ .f,i @Ze /6 W], Board's refusal to permit an evidentiary hearing on whether the Shoreham Plume
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M.2 -
'g Q 'y,.Q'Y j, .U'i @a ?y?,Vj

.fy Exposure Pathway Emergency Planning Zone (EPZ) should be expanded by a
f(>:;.. :O.[. 1. M,7 JM few miles to provide an adequate base for ad hoc emergency response efforts

Ap, c[ gf .'9 ' y, j y.3 4' %-O 3 |J beyond the EPZ in very severe accidents (Contention 22.B); the Board's refusal |

?.'Q (.. d to permit an evidentiary hearing on whether the EPZ should be expanded by a ;

. 6JiA7.h $3 4 K-c.6%... | few miles to minimize the occurrence and effects of spontaneous evacuation j
,c.f. .it. e - cy 7 ;;3#sry '4.f' * . .' from outside the EPZ (Contention 22.C); and the Board's approval of the 1.

g c gg. g . > 1,e...g , s e .. , ,
.

applicant's provisions for hospital evacuation. In an Order dated Septemberf g g, . _q
NO ,, , ~ [ ., , / S, 19,1986 (unpublished), the Commission took review of these three issues and
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% ha&M . h.NdF.W . - , /imn 3.pyM-dNrQP'[gij/yyN - dd On review, Long Island Lighting Company (LILCO) and the Staff support

hh' $' %.%!@pT' .
.5P ya.MQ the Licensing Board's decisions on these issues and oppose the Appeal Board's

*

@ decision. The Intervenors take the opposite view...
.

I$o .

'' th.@ We conclude on the EPZ issues that while the decision of the AppealD,T
h- 7p& Board is a reasonable one in light of the available, but limited, adjudicatory*

IM .. h,MkhgpMbN
.

precedent, additional Commission guidance is needed. After careful review ofIs . ,.s.

g#Dh/:;9hhfhh{QF.$ffh
94t the history of our regulations, we conclude that Contentions 22.B and 22.C
%$hN#h jkd20E3M,d constitute challenges to these regulations. Since Intervenors have declined to

5 $MMM cast their contentions in the alternative as challenges to the regulations under

' Mfg %K@h'tASM[@$hNi MNI 10 C.F.R. { 2.758, litigation of these issues must be disallowed. As for hospital-

% Q evacuation, we agree with the Appeal Board that LILCO's plans do not fully

. wW.n &m.%'. m;Q, .p. .. _ p@c:. M.w'E,..,M.7.WT,$.c.Q'g~.'fRg.l#.4)cMmw,i
P,: Wh satisfy NRC's emergency planning regulations.

x?W '..n., t,W rm. - , -

. ,* y' v fe
.

, M.7.rs

:i A. e . % .-m.: .c,w p;.WP ,7M& L EPZ SIZE
4-

* W. J :
~y 7. Wm

,

" d' TF7f..dk 2%g,gtg.y.c#igp:pyyg

QK.6%. ri W@MA$
.M. A. Background

.
. .m Op

j, m,3. n./&-Q: : l'@w.:
J

.i 4'M.c. Section 50.47(c)(2) of 10 C.F.R. provides that, generally, the EPZ for power.

?-[4,c ,m 3 @D,.yg/t@f't reactors shall be "about 10 miles" in radius, with the exact boundaries to be' '
a .'. ;,?,;j.gi determined "in relation to local emergency response needs and capabilitiesf @ ., i.h. [qQ3PO.qh as they are affected by such conditions as demography, topography, land

'

. f k;g;' e. +pr. Q'(M.4Vif", characteristics, access routes, and jurisdictional boundaries." LILCO's plume
"

~ /..,. ..

y ' .M,", R ?/ EPZ is about 10 miles in radius.

|.d [Q .f , < @M lf "'''J**; In Contention 22, a four part, ten page (double spaced) contention, Inter.j
' ' '

O, ? ' ;J; f," '|.} venors argued that the proposed LILCO plume EPZ was not large enough, for
'

m .

T.h'%d@Nhl'.''.6, /.: J
;' ; 'd i '. |3 g '. c'

" e, several reasons.' In subpart B, it was argued that a myriad of local conditions
.Y ' [ d mandated a larger plume EPZ because, in a severe accident, LILCO would not

'.Q@f '.: .d-f e . e. Jg r", .. G. P . ,@;Hp 1 -% be able to adequately extend emergency response efforts outside the 10-milei.. S .D -:M J P 7*'d a area on an ad hoc basis. I

,

#

y- g,j g. $ 4;ifb'. 2U?s.h e;M , '%.d larger than 10 miles, most importantly because massive spontaneous evacuation j

M" Q. Q In subpart C, Intervenors argued that local conditions demanded an EPZm
?/

HQ4:%.hMt@g;(4W49]} by those outside the EPZ would have two disastrous effects: first, residents of ~

tii.6.M M W M. hc; ?. the eastern end of Long Island would spontaneously evacuate through the EPZ

@ N [6,~ 8 h M ib,g O W s Q; ;; $eq @;. p ty p - 5, M, A E 07
f. d to avoid being trapped, either passing through contaminated areas or impeding

,

.

i.'.WR&;J@Gj$~A@wyg,3fQ' ... d..W
-

evacuation from inside the EP2.; and second, spontaneous evacuation from west |
..

'1
. .M. . . i W, h''4. 'W.w "'% q of the EPZ would impede evacuation of the EPZ.. IC.eWrfj7%... w%.u.

: . QW, .
| fy $2 'The Licensing Board denied admission of these contentions on the ground~ .7 ;, 9; d that they challenged the Commission's generic determination of EPZ size, asW;W C:.', W W
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l.y.hl .SYhh.hhi$dhk[dhw-

9,...h,Q Q,,.. w ..,. g.8 N. e' $.u- .$.&.b O.h $$ . M$Js

'

12
Nd

. manifested in 10 C.F.R. 6 50.47(cX2).2 In dismissing Contention 22.B. the Li-. ,

censing Board noted the Commission's explanation of the 1980 amendments to

.f VM/ the emergency planning rules, where the Commission stated that "[t]hese dis-c'p.

N .h. d d h @p f f @ty G M.%. k [ h(: p$
4%d 4 %' .g '$ tances are considered large enough to provide a response base that would support

$gJ pd'l 'i activity outside the planning zone should this ever be needed." Special Prehear-2

, UE@h @NM'N'hN@h'p f,
k h ing Conference Order, Aug. 19,1983, at 10, quofing 45 Fed. Reg. 55,409, col. 2

'Nr, SMfk fg (Aug.19,1980). The Board also explained that, contrary to the Commission's

E'd.Q Q"h k'df
'$ ni

- Q generic determination, Contention 22.B

A[. .+. 3.|. h. .A}jy,jp($g,,~;y, )?Qg
*

W m %.y. ; 4'.
.s

u ,zA / w w. w.

[,$[5..;at,4.p.qy;s,hd[f*? df,M.7@%p.
userts, iin asencel, ihar sannce p anning a coposed to ad Aoc plann.uss. is required

. ...

- | beyond the to-mile EPZ tecause of the eight atleged 'disunguishing characteri:Ucs.'' To the

4'i,g'g; d.Id*[7-[ cit." p;gibP?W
v euent thm this cmtention userts that id Aoc emergency nsponse would be irnponible. it

g'.ggg[h
YY.? ."hM' .p must be rejected as a dalknge to ) 50.47(c)(2). To the euera that it challenges the t It.CO.T.

'.y .% p./ :/ plan in specine maten, vis transime populadm, inadequae rods, advene wenher, etc.,,

,.f ,8g,J i these concerns have already been asserted in other contentions which we have admitted.;. +; g T .7 e ,', A m
, . . p. t . . <. .3.

.$:fy,V'.j,$.$
.?,. :q . m.. +,i :; 6 cv>. u. w .1.w

Y ~ YNN.f Order Ruling on Objections to Special Prehearing Conference Order, sept. 30,n

.fl.9, , ,, , ,f ; ,. ,; g ,,i 1983, at 4. The Licensing Board rejected Contention 22.C for much the same,

- a ., , .

. .' ," 7j reasons.-:. " WS .e . ;| . .T

'k h [-?/i"'['$l'C?,''''] In ALAB 832, the Appeal Board reversed the Board's disallowance of
s.,, m y 'd1 ..~ these contentions, reasoning that "these contentions do not appear to seek

.. q c g g( | ,r ; .". ;g
.

: e, ,' "

anything more than that to which section 50.47(c)(2) entitles intervenors: a
y%.8 . '. ' ;p ' : c "

g
,:.5 . . _! determination of the ' exact size and configuration' of the EPZ based upon,

.

y.-+. g ,g ["f c ' e. ;) s,M .4 ,
later alia, local conditions."3 On the ground that one set of facts might support*g

,
'

| .,7 ; , ,'. more than one contention, the Appeal Board also rejected the Licensing Board's
, ,' . . . f. : g.;-[ reasoning that because Intervenors were being permitted to challenge the overall

a
'

.
_ .g ' , j adequacy of the plan to deal with spontaneous evacuation, the disallowance cfc. J ,j W.

Q i j0,Wf ' '- e , .|' / s/ Contention 22.B had no effect on Intervenors' ability to litigate the safety matters3 M,ky i:]
<

WK '
-3.. $ ,.EW.If.;' O, ./.iq. N.M."y' at issue, Id.,23 NRC at 148.-

'

In taking review of the rulings on Contention 22.B, the Commission asked:w ::
-

: x ~! T. ;
; 2,.. . y .* m, y. v x . , v . .;. s..,r;,. n. .

. .n y ,. ; W|';J ;, . . .n . , ,
,

w
s .,s . . .,

.T.M * 3 * Q -f, %,g:]
,W '' g;pg . - (1) whether . . the admission of Contendon 22.B impermissibly challenges the generic |L.W ,1.'l ' a

.

'd rulemaking nnding that a 10. mile EPZ will provide an adequae basis for sausfactory ad

/ I ~7.Q'[ $$( j;5 h,;'.E' cMj.j. ;;m.? f. . id. M;.d
.

.7,.@. .
. Ch hoc emersency response bepnd 10 miles should this be required (see 45 Fed. Reg. 55,406,

. ,$ ,
r, .f.. . . 7 A. f4, col 2) (August 19,1980),' and,,

o
^

. y. . . .

:ny'.g,p ,y Qg . ''!::. v.;' 'q':f f,.
" ", .% *f$ ,_.%' |% * s *f,y;n

~ ''s ''Q'.,;A9.g jyy M . .

. ; - : * * .' /) , (*_ ;
.. .- J.;' a specul Preheanng Cmference Order. Aug. 19.1983 (unpu%shed), order Ruhng e objectims to specul

* Q ' 'y , ?M ^ 5. . S - [ [c /,' M E.'2-?/
,

i

s - Prehearmg Conferae order, sept 30,1983 Osspuushedt.

, . .J., , . ^ j . V . c< . Og y w. 23 NRC at 141. However, the Appeal Boad rejected Imervmors' argurnes that the ordy legiumsw hmus on-3

g(t 1 4' q<,. '' y;/1;
.

''
.

; +:>..g me nu or the EFZ are & cue Imuts dictamd by local omdmes. Insuad, ocned me Ameal Board, me regulaums: , .

* ' T;y'--;n ' permt omsidesuco mly of "mmcr adpstments (such as a mde or two) . ? M at 149 a.41. Cf. ad et 148." ; , n 4, , ' ' f d. + : 'g
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1. Intervenor Argumena
w i. m- .

Wht,Q&p.qf e%w. h5.Ok- Intervenors assert that the contentions, far from challenging the regulations,
" c- .spsW

.,k22@OIM M5'M%%l[''i
kMi7.E %C'%,3% merely s e t to enforce them. 'Thus, Intervenors argue, the Appeal Board

i!.Sc.N correctly adnowledged the importance of the generic considera' ions that led
' |37.-B. . M,. i,l.7/;W to the choice of the 10-mile guideline,8 but most importantly recognized that

,

.g@R A,'f.2 p.gicVM.t:pg|)f*/ . fpyey : , .1 "[n]otwithstanding these generic considerations, . . section 50.47(c)(2) goes
,?..fi,.,! ". M. M V ,( on to direct that the ' exact size and configuration' of the plume EPZ 'shall be,..3 .
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-O,,.:_ / . ,

, .

;f fg.C . . . .J.M. determined in relation to local emergency response needs and capabilities as theyg :c. W.~;j $''p;fg
-

+y ?.
. .o . are affected by such conditions as demogmphy, topography, land characteristics,

y ,4 f u, ^ . j,g y y':.". %;; d_ access routes, and jurisdictional boundaries.'"':,.
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. - ,w . _r ,1

f. t g.4'.? Intervenors offer twt) main arguments on the interpretation of this regulation.

',W- #ny<Z @% N y" W C
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9.Q Tirst they argue that while spontaneous evactaation and lxk of local government.g-
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" 't J c..,./P .; cooperation aren't listed in the regulations as local conditions, the conditions
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' _ , 3J,", , - m jd-l I sted are exemplary rather than exclusive, Second, Intervenors emphasize that
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p{.}.,c',V.j "the determination of the exact size and configuration of the EPZ must be, ,

u. . C*'; -|. *G made 'in relation to local emergency response needs and capabilities as they
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^ D, .
.''

i,T j are affected by . . .'" local conditions, Brief at 13 (emphasis in Brief). The: ..

l. ; concept of "local emergency response needs and capabilities," they continue.
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'c ,

f 3.. - . ~. q mat the Carnrruaman should act omeder thern. Hoemr, eey cerenue, if the Cornrr- unends to conder
' g g3 ., '-*p .-> * .

* j esse Wrwar arpnents, em is should oHer traernners e p to reaped h fact, hoemr, traerwnors
,i

,

f f- . . -W",,,. f' N - (\ ; 3 . .
' f ' , , ;.J f - devons neady two pages of ther fciuteen-pegs response to these Illfo/ staff argurnets. su Reply Bnet at 6 7.

~

' , + s . ;,5.g,p, y,.f~ ; *% '' ;
7

1nterwncri add that the lesmmsey of Corsarean 21C is emarmed by the Brenner 1.icesr4 Board's staterners, . .

wi . . . . .
.

'

1 ht s would canader the effect d local condanons on E.PZ size. The B.enner Board stated that whether or ncac%. jJs. . *- '- - ;. cuennons were subtraned on the issue, a would investagste whether, %ecause of the geography of tag taland,,
', e . ' .g - * .

, M- ' .c., aurade and to the saa d the EPZ dioomns to evacuate and havmg to do so by coming through the EPl.",.; -
,' - encuancm planrung wu.hsa en sproannais 14 mile EPz may not be adequate because d the unpsets of peries |

*

-n"
,

-" e -,/; L3P.8219,15 NRC 601,61819 (1982).111f0 clarns ht this issue was htignied m the form of Cormacons,

^, = j. .~.3
'

23D (evacuanan a an mafecove prosecuve acum because 11140 ham't cmaderW the entent d spcruaneous
i. N . . '. 3 .' , ,

,t,'' . [. ; ' W L y Q . ' ' . .. , , ' ' ' }, .

*

. (Consmand).' -w
.

;
-- 's-

s'. ' .

5.
' |J r

~*,1

* 3. . , , so. '' ' E
',3,', i. 1;; - q*

''
-

~;
. .ct 388,

- .,
.

i
1.

- o . ,. -=s'. ' >
$ (. t

,. .

#g s

,
.

. .

;
.

;~
., ; , . . , . . . , . , .;- . , ,;

, . ,

.
* ,

<
' .g . , . ,,,.,g.,-.,

,*
, * < R'. ,'s.

'
,..

*,

,'v . ,

; g q.,.!,,.r .~ :;a.,q :'M.%y-
. .

-

, f, $. v'
, . , e .

, , .a ,. .-
<.

<
,

.t., " _

7 m . un, ; :3,s.,<

,.
s

. . * '" ' .

ff^ 'e: '.
' '

, g f ' ' t i' q ** j !y ~
_- , };.7 fi , ,s,' -

'

_

a e
_

'fi 'a,, , ' , [] p.p .,
* r,'e *

,,.,'.<5i

.

,, , ,
,



i

h ..b .Y V .' f. $ $
~ M'd W,4. h *

+ .

* *N W:
'

05Q.3W; ,y.t ,u,1 b,^? .V. N''. rr.%<N>YN,;f,gM'@' , s - ;9
* '

9 @/ * * 9.r ,t'M N */, . . I YdPy
Q;.. '. W pf.e.G..k'a..''a.*@d f &.f,; S V q.TM k.h'?.O M..' N.$.:.h.,'?f,.I ?.S ,i , , ,, u.

*M 'f ' '
[m;.%.h.p'.?r py, w.s f&. . q, ?*i* n.s

m ., a .~ . 3 _, t 4..,J%.

di iL-:en/ s . :;r s y m.:w. 4 ,2 -t h c.7 s . . ,y,.. >
.

%:e y+.
-

?' .t - v f . h,a
-

e w
%$iM'',C Q d4.Mi.d.Ch''M-m M; A .4.LL'.b;. :: ;(.7p% . .s - Ns a:c:p - ny: 4 *i,

~.h%v%@f% er 9.,N. .
h LW

:y ny%y;.M,. ... > wW..qF|,'Q'.r .5
..D 9p.:, %a Q .

w.yW.i ,tW q A. '

tam. v.h|Wj y ;..:,b<e. W @ *, g &..~ p&p h. L.:j.n.;) y%.
W ?2 .v 1y

%~-

>. 'n& Q.. .. 2. em. ,.n .. -s *..*....:

s&'c f- QA i ~ sM wy.m$ Ji &m,
w

*
94

.QM? c % tF , 6d:.j%',XGcN,Q,$gL

W
y/h

'f.Dhb. [. ffi
Y Rejecting charges that they challenge the regulations by seeking a 20 mile

'

,

I DR EPZ, or one that is "dramatically enlarged," Intervenors assert that what they

I kh);{'y}g p
f @Mi

hNk
'.:h.f W d %[Q y

seek is only what the regulations demand, i.e., an EPZ based on local conditions,

Wp%@.hggt'fAW whatever the size.8

49%WM,9,k@:#WP$WGQ M, De Licensing Board had agreed with the Staff anc LILCO that litigation9. hhp
of Contention 22.B required Intervenors to obtain a 52.758 exception to the

3'kI".,. y );y@'R$gge.%?!&4N h f f. fhh fulo Prohibiting challenges to the regulations, something Intervenors never
d sought. But, say Intervenors, Commtssion precedent meludes cases requiring,

N.G N 4,g : W7'df$' no exception for challenges to the 10-mile EPZ, cases relied on by the Appeal

qj U,,.E. %..; 8. .,.,$ a,;;? ?,.~.6.. M. ,2 1 Mi g g,a 9.1.
,

. s.c ,9.,i - Board as well as Intervenors.' Even if LILCO, the Staff, and the Licensingy3
.

3.p,0.y,WP.91!,h;Q./f%[K]
. ? Board are correct that only minor adjustments are permitted, Intervenors add,

WQf. 26 ' f 7, they were precluded from litigating for these adjustments. Reply Brief at 6,

jW l.hy','7 *[*' f.gf,h.M Finally, while claiming that the Commission did not take review of the.

.y ,a c ; N * J7'- Appeal Board holding in ALAB 832 that a utility-only emergency response is a

f... .,f. Q,. '[, M . j i i 2.R D
,

3? .

. T / (, ' ' '.|$.[ "local condition" to be considered in determining EPZ size, Intervenors asserty

.gQ'k(. .r(v ;. -|
.-

,
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"@ in response to a LILCO argument that the Appeal Board correctly decided this
s ...v.- .

r
.. .m, g * question.
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y:. ~A . 2. Staff and LILCO Arguments'

m
- ;,. j j,'* m' . .[ ' . . s: ~ y' j ne Staff and LILCO oppose the admission of Contentions 22.B and C mainly

, ,

I. '

3 ,.

d.[s.f ~ ?@ ,
, p 'g' .} on the ground that the contentions challenge the generic findings underlying jn .:M, - m.f . .J , . . ' ' , .

.. the Commission's determination that a 10-mile EPZ for power reactors is#x .
,

\
. e. -

. , ~ - adequate to protect the public, ne Staff and LILCO contest the Appeal Board's.,(~ 5 Q:f - *4 -

'
,

*- ' '. 4 ';~, ,
,
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conclusion that Contention 22.B was aimed at determining the exact size and,

u shape of the EPZ based on local conditions. Rather, they claim, it is a directn. m,
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.1.','. ; .:,

,'. .
y' . .j ?*4 ) @ j s.~,,|, EPIk Reply Bret at 9. The licenseg Board fond fa titro an both of ihese quesums.
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fran ernanns ccruammsted areas of ce Erl, temas pesanuaDy harmmg een and unpedes evacuaum fran the
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', i . ,1 Cel/enue Edsoe Co. (saa onofre Nuclear Gensruung staum, Unas 2 and 3), C1J4310,17 NRC 528
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* ' [,
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,' y say itservenzt, is a dance W empb w4ske the "cm planinng" pomed by titro *is in fact 'adows's. > .y and has sufscwn waamluy' a perma ihe dmlop(mars ofj a renamam ad A.c r pmase uv.-Q' * "7 ;
a
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4 % cases cued are Dde Pe.vr Ce. (Cmwbs Nuclear staum, Uans I and 2), OP.54 37,20 NRC 933,979 89, ,,

'' ,* 4
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hk .
challenge to the Commission's determination that a 10. mile EPZ in all cases

(q Wfi@ h N.tk M N.M g
$,N"fN.'.WZgf&% mndd provide a substantial base for ad hoc expansion of ary emergency

-fdh?h response. Staff Brief at 12; LILCO Brief at 3-1. As to Contention 22.C, the

%jiPQMr@T' MWfk.U-]WJB.rc n Staff and LILCO make three main points: first, that the contention challengese

k % . J b. M N :i, $ W S }ND the generic determinations in i50.47; second, that the local conditions cited
hf's,Ny/8$%M.( by Intervenors are not the type contemplated by the regulation; and third, that

;j;f,t .. .%h T4 c:d..W5't' M^ ,37 M.e. g.. M Intervenors' concerns were litigated before the Licensing Board in the context
A9.

;:y[n.,C
. ,

mm ;*.3.s - ,. . u .
.

5dED
- a' /49 of other Contentions.gy ..

@7 7.'Y.J.g.a@ M;I:g@2/2M @..5'N.E.,#,$.M:h.%
f

MM:: The Staff and LILCO contend that the rules contemplate clearly drawn EPZs,O
_E.m . v . M MdM W with minor deviations from the 10-mile radius where dictated by geographic fac-

n .

J, . ,%.s?.p/?/NPy$".,$. /.@. .. . ,+g,4.,
tors. To support these propositions, the Staff further argues that the Commission

~,.W W .f decided in its 1980 rulemaking that:o
, . .t

--Q~,,..+..c.. ..

g 4. n, . . -4 7.w, ;.g. 4g
<,,.c. ,, . . .. % w s,

/ _ '[,t *, ' ' C*;f .. e J. . .
.f 9,.M .,'; et?p. ,.$. w.f Predetermined prcsective actions are needed for EPZs; . . it is those within this za.e for.h. ' '

%.'
f d \ ,'.M. mham predetermined protective actions are needed in c@r to preunt exposure to airborne

, . M n, . w .: f';Il '.' O.". s.'@; . radionuclides: such predetermined saims are rot needed for unse outside this zone."sJs,
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.,

.

. '. .i conditions existing around each plant, as opposed to those that might arise at
% q. :y. " f ' ''

:-
' '7
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'

W;P. , .;6. .,,~
2

*
?, Brief at 4 5,14. Second, the contention argues for more than minor adjustments* .,:,.,

,

w. , . c
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%b Mff.M7 r;,M Intervenors' theories to determine EPZ boundaries, "the EPZ spreads out like

f T.^Ef" M .b oil on water till it runs out of people." /d. 2h h@M?k b h;S.N4Mf Finally, LILCO and the Staff note that the Licensing Board specifically
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accident consequences using analytical techniques and information available at
f a s r Wifb that time.":1,, f % :. M . MQj Ibr design basis / loss-of-coolant accidents (DBA/LOCA), the Report con-,

~ N.bNbNNY. -[ cluded, among other things, that for most plants the 25 rem (thyroid) and 5 rem,I? 6#
,s.

4 . g :'.,5 . .:'3 5.i-G ih y Q 3 p7cy' V .5),%f'Mmiles from the plant, even using conservative assumptions and analyses. Re.
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(whole-body) EPA protective action guides 18 would not be exceeded beyond 10

@A n "),'.$'f ..;-[; 7,['WP.
.gi. . . J

,? 26q port, Appendix I at 4-6. As for serious Class 9 accidents involving core melt
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W,. D W. / :.Q and containment failure, the Report concluded that these protective ect. ion guidesv/-X.

W N,y> . .
'M g#s : WQ M:'c .) y .f.' 8 generally would not be exceedul beyond 10 miles unless the containment failed

W.M Y ~~bc d N59@'.i. Q* [:f [iReport further concluded that even for very large releases, emergency actions
Dr. RA, catastophically and there was a very large release of radioactive material. 'Ihee
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[Elmergency response plans should be useful for respeding to any accident that would.
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While conceding that its plan doesn't have all of the detail contemplated
j' by NUREG.0654, LILCO argues that the standards of NUREG 0654 do not

7.7'.I j;' , Y, . DD.M8MM constitute requirements, but rather are suggestions. LILCO then lists some of
.

y , W|/S'.NM.Wh9.KW:0 ~ M19 those NUREG-0654 "suggestions," e.g., that plans "shall include . , , means,

f , Q /. hQ for protecting [ hospital patients]. . , means of relocation, . . . time estimates9.,; e j/9

M . Y;,, f for evacuation, . . an estima.te of the [ hospital] population . . . (which]

d c .'n,,P,4' ;GM - fM D,'y'@f.3Q./, H ;.3 V W , *shall usually be done on an institution by. institution basis, [and] the meansf. 5.r.N,;.

$ Rc.h ...' v'",..
$...p.. ;.N. .

,

<.rim :: d 4 . |/y of transportation . . . (for the hospital population].'" Brief at 19 20. LILCO
et. ,/j; J.p; ; gpg. ., y.y . , ,, 4. - concludes from these passages that "none of these provisions requires every

,s Q ..,j<.,r. 4 G:w?. .C. . ,.::m- 4 .L %#it licensee to maintain a detailed plan for both sheltering and evacuation of every
-- a c 4 M. ....

M . -
.. . facility and population group in the EPZ." LILCO finds support for its position

< <w

r;,f ,..g.jf 0-e G - M - - g ;. C g. dggf.;.g q; ..u e< . " .
. .

.y q:f: S J.; g .l. ' in the EPA Manual of Protective Action Guides, which "expressly acknowledges

y l '' . 7 Y,_ . ! Y M. P:[ C - ?. V ^. ? '. jb.
~

the need in certain circumstances to apply different criteria in establishing
M fN;M '7 M appropriate Fotective action for special populations such as hospital patients."..y

'. , ;>;Nf j. .?.~:. $ N;M[f3;R. , Af"3
' .' Id. at 20. Thus, LILCO concludes, "the regulations and guidance ' explicitly'r4 l'

U. M.; (,''i allow different treatment for different groups such as hospital patients.",

-;M M.;..'-- ?CsN .'.7/J: . ' f'. LILCO's next argument on the hospital evacuation issue, and the only ).

9 f s M M Q D ,i d E : ? argument offered by the Staff on this issue, is that even if the regulations |

' ?[W s.C[,.$.h@.$h: 3M.9h generally require evacuation plans, the Shoreham plan is not signifcamly |

' .y h. deficient in this regard, and thus, under 150.47(c)(1), the Commission is not' Mt, W' ? p . h g .y;y M W
f* ' . * ' ~,7:%v.K..L.g: 7. .,1

compelled to deny the issuance of a license Both LILCO and the Staff suppon.

y-

.. , f.; , : N this argument by pointing to the Licensing Board's findings on the distance of
j ' - QMqM;Q the hospitals from the plant (over 9 miles), on the heavy masonry construction^

-.," A,' '.4- q ,, ,p g * g. Q ' ' ' of the hospital buildings leading to 0.2 shielding factors (i.e., the dose inside
l

'

<. .. 2
, . ,

a " b,'. ; 3 the buildings would be 20% of the dose outside), on the danger of evacuation,

.! for patients, on the low probability of accidents that would require evacuation+ '

, e .
..

for those more than 9 miles from the plant, and on the existing arrangements
'*~

' . s .1 - 5
, ,, e' -

,

? . , . for eventual evacuation of the hosp tals.i-

+ ,.

. ]. Finally, LILCO argues, it has developed reasonable evacuation plans for the,

", ' ,,
,, , q hospitals. Evacuation vehicles first would complete their nursing / adult home., ,. . | ,

., , . O.h . 4| runs, and then report to hospitals on an "as needed" basis, as determined by
3 ,y, . , M .p g( . , , y.;

hospital administrators upon balancing information including that on weather, |. n- y' (;: ,

/: '
- ;q projected doses, and the risk of transporting patients. Moreover, LILCO argues,..

' ' [ ' M l '. q the Appeal Board was mistaken that LILCO had not adequately calculated
'

'

,.' . j .s .c y. ; ; . :.b evacuation times for hospitals, since the Licensing Board specifically found that
*

e . .s.% Qf.7, @ . .'. the hospitals could be evacuated within 9 hours.*
' ' -

s

. , . . ,
..

R| .|., . . .
'. ..; S*, ,.

* 7(f , 9'| .% hs Laureria Board found thac
W

;' -' , . . .; (A)mbulances emid not complena!y evacuate the suffo& Courry Mrmary unul s<rne 8 hmen, s0 rmramas
' ** .

shar the unaal rwuAcances . . De evacuenan cf h<spaah co,dd ==4 seks aMar a=uar.r e/ aan et'
,

.

,

'./ least ash agard to arnhdances. . . . [With regard io arnbuleues), the hcupu.als are a a surslar psaman
'- * t; ,,. , ,

. ,f' [to the s,dfan Carny Mrmary, fcr *tuch ambulents encuaoan wW take 4 hars. 40 rrmanas).. ,1

- .' S. ..,/ - ,

' ,) 12P ss.12,21 Ntc at $4s-46 (empasas added), ,
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.?.| : 2 Interrenor Arguments |

EM .,2+,4.N;W.3:;n;j g y.
,

. . m ..s.

,D.,dh;Dt $.hv. ,r. .- Intervenors argue that "LILCO's failure to plan for ewcuation of hospital

)TE.iN@[i[d .YeM.,$9g.%xyMWN h patients is total," with vehicle arrangemenu "expressly acknowledge (d]" in
MM:p; t M $ P ',Q f.iq 4}6] the plan as ad hoc, and provisions for evacuation only 'il vehicles become
bN.Y2Y.N8.' ihYl%N"i.M .$ available." Brief at 15. 'Ihese aspects of the plan allegedly violate the regulations i

s M . $ 3 %).,5. F. .. w @... 9 ,9;= W Q qand NUREG-0654 by failing, for example, to identify relo:ation centers for

TSM,ifydMDE,d;.Mgp;'@g
. e

.

tM hospitals (an alleged violation of NUREG-0654 lilLA.3, J.10.d. and J.10.h),c. 5 . A.O., ,% p.

- , s

Qi'h. by failing to proviue evacuation time estimates for each facility (an alleged

f.lY M,SJ.i.@ M U N;i M fEks M.W Q 'M p MipMGQMgg,% violation of Appendix E to 10 C.F.R. Part 50), and by faih,ng to plan routes or
! Procedures for hospital evacuation (an alleged violation of both 5 50.47(b)(10)

.I'h 6(gi,W Mj'% d M .NM and EPA Protective Action Guidelines).

%pgjji% %[ M ,kki($9AM;)[i
f.f.6-TJ.h Intervenors support the Appeal Board's view that the improbabdity of ever

''MN$3 >l.h ' N%-$; needing to use any given protective action is irrelevant under the NRC's
'

';is|{ONh? .' M;%f. 4 emergency planning rules because those rules are based on an assumption that

G Y. $ g; % C @ hh h &[:Y M i,|x:ZW a serious accident might well occur. Brief at 19 20, citing Philadelphia Electric

'.l b M ' @g t @ N N h N;, @i k M
dea i' ,W Co. (Limerick Generating Station, Units 1 and 2), ALAB-819,22 NRC 681,713h (1985;, review declined, CLI 86-5,23 NRC 123 (1986) Moreover, Intervenois

M .7t # p @ S =l d ly ,' 3 7 $ 'dfe.h h assert that LILCO's allegedly "complete failure" to plan for hospitals can neverjh@:ph.. - ' s( $ W S M Q $ be viewed, using 5 50.47(c)(1), as insignificant."
. M' .w . 9%Su- u .m. A r, ,c q.-q m 2.g . Cv -sv~p : n n y n+ m;:..~..s.:. -

y

; R;ijGd.4Mf,,qfM.;M3';d;,pr
.

C. Commission Decision
. m:..;; , sc v w n 'A w ''r.

, 4 ', d;Q We agree with the Appeal. Board's reasoning on this issue. Even though,.3 -. .; , y.-.'
-- '

- - ',
./ sheltering will quite likely be the preferred protective action for EPZ hospitals

,,y - 7 0,' M in the event of a serious accident, evacuation should not be prejudiced by the.

; E ', - ? *, j failure to plan in advance. Appendix E to 10 C.F.R. Part 50 requires evacuation
^

,

'

t. 'd--

f time estimates for the EPZ without exceptions for special facilities such as
-

c,

,17 | j hospitals. Clearly, evacuation plans for hospitals must at least be developed in
' ' - a.'. : , , ' -

,f , c.' * ': ] sufficient detail to provide a basis for these estimates. Moreover, hospitals, as. .

j
<d 72, w;! 6 .{ a kind of"special facility," are specifically mentioned !n the principal guidance,

,

,- g , i f.,: , , A . * - h# - gj document in this field, NUREG-0654, and there is no suggestion in this guidance
. % ,. .. '.': ]: j w" i M

. . .

~:
. that hospitals are to be treated specially as exempt from the evacuation planning

N ' .M,;;f [R ;[m(Q M.4J requirement that applies to other segments of the population within the EPZ.g/g
y EM.<, ;: h We therefore conclude, in agreement with the Appeal Board, that the regula-

-

1i p , 1; O * f M ' .7J.g tions require the Applicant to fulfill the same planning obligations with regardu : -; ' ,'f' '6:rW 4 y E to hospital evacuation as the Licensing Board imposed in connection with other
'

..Q , '
~ '

( '. , :, ;
' , like segments of the EPZ, such as nursing / adult homes. This conclusion does not,

.c -' .. s ,

,, -- w . ,V 4 ,y.
, ' ..G' , .
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M, necessarily end the inquiry as to whether LILCO's Emergency Plan is adequate
.

. Mc:<s with respect to these hospitals. Under i 50.47(c)(1), the Licensing Board could

'

h8A@,Gr..
,

M@?f,$).@k;@X;,; E,"ckMkk
still approve the LILCO plan if it found that the deficiencies related to the hospi-'

,

i't M JN/dT~?F.$factors that may have relevance to this question, such as distance from the plant
tais were not significant for Shoreham. In fact, the Licensing Board did identify'.

'

.W.T${'.... . 9 '' " /'< ;q.
.

'.

SY.bN[P cE.q .'fd. %@ld,>y"i
.[ -Q f;7k MT and construction characteristics of the hospitals. However, it is not clear to us.

f[ % r'd 2.;$.j'JiW fc that this was a matter adequately presented to or considered by the Licensing

.MyQ M;g;%.; Board, since the Licensing Board did not specifically discuss $ 50.47(c)(1). On

/in% remand, LILCO and Staff are free to raise the issue for appropriate resolution.
3.s...: W, #.-;

-y. .w.j.

W. .n . ;. . a.w@.w*s:%. . 3,,,c. .,w.., h. 44
,,..g,~- js

. .c.|; @y%y. f '. , .m,> &My. .
.,q., . . . , . .

Si.
,,.w ~. o . . . .......w;M | : HL SUMMARY

W, ,.,;f, .'. g,.,[,s:..j M.. Z. W. .% S ; Q .,
'

-

y . u. .,.. ,- y.. ,,

,..1 UjT8,< _ '@,#,/
,..w.r.c, %(, a, .

-

..

'!-%.. ,w[ In summary, we take two actions. First, we reverse the Appeal Board's
.a. . - a...

1Q[ld-
,7! /

.? . .. . decision in ALAB-832 insofar as it admits Contentions 22.B and 22.C for- . w@w . J. . '4c; . v. 7 .- %
?. d; > .. . . ?.

M. . . M,'W, v9:pN?,license for operation above 5% power whether there are special circumstances at

;

hearing. However, the NRC Staff is to advise us prior to issuance of anyi G,'.
, W .f':: M b,N @% f:,f. G i $.$
MNW 2$[:

.

Shoreham that were not envisioned in the emergency planning rulemaking, and

b1y $dhk %..Q(r;N@h@;,OM@hg%that would make it inappropriate to apply to Shoreham the generic decision thatM

I[,'b;. Q W @M %O kM.Gf[_f$y.M@Ji.d,s
--

O2T an EPZ of about 10 miles is adequate for emergency planning purposes. Second,/ 'MUS .

W8iWy,g we uphold the Appeal Board's decision in ALAB-832 that the proceeding must
'

G4. be remanded to the Licensing Board for further consideration of the evacuation. i' r,:.'y, .e. J.,.a . - | Ws . ,. , ".7'.<.a| g. H. .Jp -

. .:. - M R. O.. . Z;4 .. N plans for hospitals in the EPZ.
v;, /;e;. It is so ORDERED.

4. . . . c
b fy. ,;... e. s. s

,. ,,- e m . g. .r. . , - -
. . . ' ., , .. :. < ' '9

,
.

4. .:. .n~

D.: Ibr the Commission *r, 'O : ,
.m

Y ,s
,

.

. .:;3}
, . ~ . w : .

. .

,.,
s 1..,.,

.. . ,
,

4/1 SAMUEL L CHILK
,
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$@kh J.Ml/ 7,'d@u.M; .MfM
p .; %e Commission's decision to lift the stay on low power operations is dictated

%QM by the Applicants' good faith submittal of a utility emergency plan and in no way

$'<MdMf
%$ N . N D @T M 9 3 5 N f %. R M

V M 9'.$ results from or depends on the recently published revision of the Commission's
I'. emergency planning regulations. 52 Fed. Reg. 42,078 (1987).
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Reactor Regulation from Authorizing Low Power l

. N-T-7 .1 Operations Due to the Lack of an Emergency Plan l
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J yM.%[f ,5Nh $7.% l $. c f. .NE@:h By this Memorandum and Order the Commission grants Applicants' Septem- |

, ? ,-q, . f 'f' F 5 N.1DQ j
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January 9,1987 (unpublished). The January 9 order barred the Director of Nu- (

D.C j.' M '[[dM.,@hMi*p
b , 0.: clear Reactor Regulation from issuing a low power license for Seabrook in the j,
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. % e ; J.s of Massachusetts.1y,

i , [ <, A i nis order lifting the stay does not itself authorize a low power license for
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' - '" - i Seabrook, as we explain more fully below. Also, consistent with its instant de-, , , ' - '
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cision, the Commission denies the remaining pending portion of the Request of

.
, ,,

' ' '

s
_..' '

, " '
'

Attorney General James M. Shannon, Seacoast Anti Pollution League (SAPL),
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Mh.G[ yap (c'}$$$$$f A:id%' Qf the request for an evidentiary hearing on summary review - arose from the

7 M f,$. d U . % j$ h % ' N -i M .
APP cants' submittal, under cover.of a letter dated September 18,1987, ofli

dM ''f 9 their utility emergency plan for Massachusetts. Such a plan for Seabrook had

6 ?NdO @M .Ey'i?.90 @W cWI:U.9?M[i.5!NEMM5hMMES2.;4 2TW been required by the Commission as a matter of regulatory policy on April 9,
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i.' 6hr$ O$26th. emergency planning was not foreclosed, i.e., that it was "in the realm of the

5;f N!dh,j.3 %..fy; %.$ g$ ? M $
/ % % Q;F: % #

.yg.9
possible." On June 11, 1987, rejecting an earlier submittal by the Applicants,

$ i the Commission elaborated in CLI.87 3 on the standards for such a plan. The
; p;r .f 9 m. ,e..u7, . s;; Commission emphasized that the plan must be a utility plan including measures
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to compensate for the absence of state and local governmental planning and that
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plan for those portions of the emergency planning zone that are located in the |

.m .m u.a
#. ,%.e . 4 - s.

9 F h.M M
M M . %' % Q hg5 @|L'. M Ny,., Commonwealth of Massachusetts. See NRC Staff's Response to Applicants'

M $ M .Q .d #jjj,$ M.hW Motion for vacation of Stay, oct. 20,1987.
.Mg '7-f.E.h As the Staff stated, the utility plan addresses the sixteen planning standards by/ :

.b.'YMhs%y!.E'.9tr.g9;AQWdi$%
which emergency plans are judged (see 10 C.F.R. I 50.47(b) and NUREO-0654);
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has compensating measures fcr the lack of state and local government partic-

e.. N9%n- .$:| PA.7. . .nM ipation; has been submitted to the Federal Emergency Management Agency

T i;n*p,q.yipM''.3%+QM[&
.9. ;.. . s u .L fM (FEMA) and the NRC for review; and appears to be intended for implementa.

[Mb$.I.hhd.hhhN [.M.( tion. Staff's Response at 711.

$$Mh 9 Our summary review of the utility plan, and the record before us, convinces

N'd!MbI.S'$ Q @ F- W 9. k M h gus that adquate emergency planning for the Massachusetts portion of the

f M. ..g;;M@9 A. . emergency planning zone is "in the realm of the possible" or, stated conversely,q.Q:/ % .g e. n.n %.mas . a
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..4 ,M .%. . . L%.y w.@. %. .. %. 9. G. . we are satis 6ed that the Massachusetts emergency planning issues are not: .:
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;MpWG $M$PMM, "categorically unresolvable." CLI 87 2, 25 NRC at 270. In CLI 87 2, the
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Commission, after analyzing its prior decision in Shoreham, CLI 83 17,17 NRCY P M t A r. M M i k
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M- 1032 (1983), and the decision in Como v. NRC,772 F.2d 972 (D.C. Cir.1983)

WV$. MMhh(.dMMQ$% y dismissed as moot (March 12,1987), contrasted the situation where emergency
g/f$$%M5f planning issues are "categoncally unresolvable" with more typical situations

N F',E N 9.,','$@ h M[h. hp: w [. g@iNMJ%2M , where there are litigation and political disputes about emergency planning whose
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d'.dM; %.if a level of detailed review that goes beyond the inquiry that we intended as a

D M C )},; M M N m M . M d y gM M M &SW M.WC MThis is not to say that the Commission is unconcerned about the extent of
M% condition for lifting the stay of low power operation. )

;

MN.y!kl.M$d.M@kU@f;OOl'.1,
N' C'7.W.'f.U.T D.D 1 the deletions of information from the plan. WMle the Commission can well i

MM9,MU DA understand why the Applicants might wish to withhold individuals' names and
N7$M;I.7 phone numbers, given the emotionally charged atmosphere that surrounds this
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.u.. ,.i. M i. S' d d M ;g.X ' % s*! I.y ||
' $M Y5h NN Partzular plant, that concern must eventually give way to the needs of the Staff

; - yem.. r d; and EMA to review time emergency plans. However, the Commission does not
m' g;%,M. yQn$'& q M believe that it needs to have that information in its possessien to satisfy itself that
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f. ' 7;lNR hih@m
' % , a~
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.Mp the utility plan satis 6es the policy concerns that we set out in CLI 87 3. Those
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s g7 ' E.gy;.t?Q concerns have been satis 6cd for the reasons set forth in this order. We find that

- @ ' W@ |. h y p@ M,$7 Q @ M @ . M
T /I- the plan is bona 6de and in the realm of the possible. That decision does not

M.,[Q' require us to evaluate every detail of the proposed plan. Such an evaluation will
' 'Yi $%! :W d be made in the full power proceedings. Nevertheless, as a condition of low.-

[.O.f:M/@O /kYM.i power operauon, the Licensees must provide to the Staff and FEMA any of the
c/ C.GNM.k.- %).hift'ip deleted information that the Staff and FEMA deem necessary for the detailed

' $ N T D[-p. %, W [ M.y $. p[ M. Q,M#$ e full. power review of the emergency plan. Until such informahon is provided,

M M M bX M. no low. power license shall issue. Also prior to low power, Applicants should
.

N.i;hd@!$.$$$/WW.Jr D . M ik % D k M'N
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.

d N M' h:$ F M.Vf CIN:d W N@.-%id8 Precise prediction to ensure that the 22007 limit would not be exceeded.

hh.Y;'MMN In granting the applicant's motion for summary disposition of the contention,
d/79|.eb~ > . , %.we",.1,a the Licensing Board determined that the intervenors had not raised a genuine is-. 4 .M i.%.;.,W M. S: M. m%.fw .pMy /6AfQ(J'j(:w.MkM'd, sue of material fact respecting the adequacy of the computer model.50 Hereafter,
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came in the form of a Board Notification issued on October 23,1986.2* Re
Board was told that the required changes in the computer model had not rest Ited 1

". .. WW GMC Mj :M in a calculated cladding temperature in excess of the 2200T limit.n
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effect." Consequently, the Board reasoned, the decision lacked current safety |Mfd significance. The Board added that, were the sirens to be subsequently removed
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. %$ the test be extended to sirens beyond East Kingston. The same is true with
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now forecasting with any degree of confidence the weather conditions that are
likely to prevail several months hence. For all that was known when January 30
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accuracy even four or five days in advance, it cannot be gainsaid that a predictioni
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IIk c$Y g 5 >h% hp;d$)h that, throughout the area they are called upon to cover, the sirens will provide I
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V" f'W M.o:j .. .N.g n 'c;O.:.9Ci that the siren coverage was at least 50 dBC, those results reflected the existence

$q%O-4.tT9M~G,iv.m W@khhk:({$h .%q
.;_. q..r .w , p w-

. JWF'#$.@TP ,$ ' g. ,.
. : of the 10 dB differential."

~iMM In performing these measurements, the applicants' consultant had utilized a

3-( [h' M k @M Q u Q W
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N)I?h S M M . W '. $e ['$ $ $y M Y R. 9
ance on the methodology for taldng measurements of ambient sound pressure

j. % M TWW levels, the use of a one third octave band is acceptable."
@W idO On his appeal to us from the disposition below of the Merrimac siren

W.N@w @N MN h. M Id.N,h h
.N issue, the Attorney General insisted that, given the fact that demonstrated

D.U $TA.li h M M y k f.f f s compliance with the NRC/IIMA acceptability standard appeared to hinge uponT
2 &w # dPM # A what frequency range was selected for measurement purposes, the record should

.qV <p@.# .,;N.G,M, %@v .e n A,'e9 p;G. GM., W. 4 have been reopened to explore further that matter At oral argument, howeve..
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T' fb ., NM d '%44% ' .<b coverage at that location would be in the neighborhood of 60 dBC.'8'r -

.dh ^. di]hg$k' M
M' a In shon, the applicants' report maintained that the August measurements

f..ed(k@t
M established that the 10 dB differential was met throughout the coverage area of.e
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I'da(a.u,$hh[)w.mpTih,p;g%
74t the Merrimac sirens." Responding to the repon, the Attorney General took issue

Nh'tke MD d-h with tw: aspects of the methodology employed by the applicants' consultant."
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As the Attorney General sees it, applicants' measurements should have been

'k%k$gr e y: M @ h$g$ M-$O Sqd.' rgytaken at each location at frequent intervals over a period of days. Further,1- e :p J..

he expressed disagreement with the reference standard (L o exceedance level)9

3/N-MkNMM.Y SNJN.hME/$M employed by Wyle in determining what level of ambient sound should be deemed

. $ $ $ '.' T N O Y 4: $ significant for reporting purposes."
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A% SMGM adequacy of the Merrimac sirens.54 In fulfilling this responsibility, it presumably
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There is nothing before us to support a FEMA preference for one standxd]CJ..

si over the other. Moreover, inasmuch as at one time or another, the consultants'y

. 3df ,Q for both the Attorney General and the applicants used the L90 standard, it is
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@@. $ye$565iFOM6NM. [.M59,]Pressure levels at the four locations." Controlling precedent stands in the way
, ,-hD,.s.M.$g <.y .'j. M. ., $. M[rM.: of granting that request In advising an intervenor that it had "misconstruedW-a t ,w.. x g'Sf'Eihhs2M;E/.M the standards for reopening" a closed record in the Three Mile Island Restart
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Contention 92 on which LILCO requests summary disposition reads as
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WPB.jd . follows:
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NN.kf4[8[ j'gg.jY@kyp%ES[50blgeh dd h Q hre is no New York State emergmcy pan to deal with an mugmcy at the Marn

d %pj3f plant before this Board. (See, Anach.1.4.2). In addition the t.ILCO Ptan fails to provide for

3 % M .?.C k %i W %| k h*y% f M '$N 8 $ D,f N .dth7.M$$i'c
coordiution of tllIO's ernergency response with that of the State of New York (assuming
apeMo, such a rerponse mould be fonhcoming). (See FEMA Report at 1). In the absence

'h.S.k.W/MMMM'MN8%e.~6,$'fi. ci a State emergency plan for Shoreharn, there can be no finding of cornpliance with 10..
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In support of its motion for summary disposition, LILCO argues that the
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LILCO's overall proposal, that a utility plan prepared without any governmental.
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:s/ '~ .iP. 6_.,: . .f.v :;J%dk trat the Board's second ground for deciding Contention 92 was its belief that. ,. w. .o. a . ..
.

'dh',OMD 9S$M$h. , .._ . ~[h the public health and safety could not be protected as well by LILCO acting
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reexamination of whether there are identifiable deficiencies in LILCO's ability
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an pM.dt:{LM O'n'. Ti to fulfill four State functions (which were identified by LILCO in hearing) so as
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4@%aNgy~f @ @p y. .%@4|s g "9 Qig uLCO appended to its motion a "Statement of the Material Facts as to Which

$$@M'Ms "
9 44 h uLCO Contends There is No Genuine Issue to Be Heard on Contention 92 (No

M
_ T, '[ cpm [. New York State Emergency Plan)." LILCO's statement consists of five material.,o

Pp.gfhiMyj)IA facts which in abbreviated form assert: (1) The State and County would makeWhM L W % Es g a best-efforts response using the LILCO plan in an emergency; (2) the four
Mgff.hjMbg dk$Ig |;Ip$h .i specific functions performed by the State in an emergency are dose projection,gh:!NTF.fsp ingestion pathway sampling, interdiction of contaminated foods, and issuance of

k.$hrG@hE5pgip%gTh
N. k My jf f protective action recommendations; (3) the four State functions have to do withgdur$(h%

tah[h'h5Q.MN{' hkfjh,hI$fhhfkh
.g ., the ingestion pathway and are performed in the aftermath of an accident; (4) the

liAPP cant will perform the four State functions but will defer to decisions of the
Governments if requested; and (5) the Applicant has the caoability to perform

N;MijS$. (ky%@-wM[$$$%fhMS the tasks that have been identi6ed as State functions.

N M .j @$ij' [dw' 4@d'M 6 & W 7s O[C.m M[ $ h M yy. LILCO further asserts that coordination with the State is not a litigable issue
because the Board's original ruling on Contention 92 was based on the absence

V,r y .WM!&..
e .q.WQ9,#W M.W; h .w.y

of a State response altogether and not on the absence of coordination and because

M. M .l. x. o n @ .
.

M. ,g# h- c 14 V the issue of coordination is part of the realism issue and should not be duplicated

%$hM@M@Mg% .sa.n h..Go '|'
m m

h :s %g hj lp@ Q Q gj[j es %yg.
under Contention 92.g.

The Governments filed an answer to LILCO's motion on October 5,1987, in
gf. Q$g which they opposed summary disposition of Contention 92. The Governments

h h k D Ckp,5$ h[ W $3 %
fy % , base their opposition primarily on that portion of Contention 92 which asserts

MWNd%shuU&dh dMMM that LILCO's plan fails to provide for coordination of LILCO's emergency

$M@MM@% f@h [.
i response with that of the State. In the Governments' view the evidentiary recordNM Q is completely void of any demonstrated preparedness on the part of the State

N$M.K6gg.%(dMh. of New York, and this prohibits a finding that there will be an integrated or
,

@N.Jhp2fgpM4%$j$gp@fgxhhdh}gj%
'

.

coordinated response or that the response to an emergency will be adequate. !

yW.f.dMM As to the four State functions in emergency response that were profferedMN:
$5%@hfh[Wi@s# N6,M@%)

by LILCO in its defense against Contention 92, the Governments claim thatM T4WMX .y LILCO cannot seek to prevail on Contention 92 based on its asserted capability to-N9f: N M?f$ # perform them because the New York Supreme Court and the Appellate Division
NNk5 hihhbbh thereof ruled in Cuomo v. ULCO that the functions to be performed by LILCOtW d QifM M M.@b @N %M% . @ jfT M A ph under its plan constitute illegal usurpation of the police power. Thus in the

MQ.h%@.Q.p.WSW%%,.gsGovernments' view, LILCO's capability to perform the specified State functionsMb?.hd M. is irrelevant to the resolution of Contention 92.&nmh m ,g .

'M M d h % g.M*g.p. %p.Q @V W ..fi..pg.Uf%y E Additionally, the Governments argue that, following the Appeal Board'sndgfg M gi remand in ALAB.847, there remain triable issues of material fact with regard

M.D.~MN . fMM':@%$U'84
. M.dMW to the adequacy of the LILCO plan to fulfill the four State functions. In

qdS. @. .C@L.@.,'/.MFeff.3N.1 - ,#.Y./.ShNaddition to the asserted legal prohibition cited above, the Governments nowpe i. W ~-m

W)NpMb.s@p-Q..qif,1,fU:
M.M. - ns .Q,: assert that the four functions cited by LILCO are merely representative of the?r

l C N N. M M M 4 M . W M .. r. n y.MkNM 4.5MP[h!,
i

. V{;; kinds of functions that New York State might perform in an emergency. Taking i.W ,,

3h P' .Y their cue from language used by the Board in its Partial Initial Decision ("we

NAQK@h;b;w j ,e T ' W, .u n /.* %,3
have a grut deal of trouble accepting that that is all a State might do in

; j

r . ' 4:- n 1 an emergency.") Intervenors assert that Contention 92 raises issues broader.%,3 M.9, '
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. i than the four State functions discussed in LILCO's motion. The primary issue'

i*

[. jh $d'.Y[2 [ .N h @. f. '
'

h they say concerns whether LILCO's plan provides for coordination of LILCO's
,

l iQ emergency response with that of the State. Without stating specifically what

Mi. $ M k Q . h.l Qfy else tne State might do in an emergency, Intervenors rely on instructions from
,

|
Q,'A%%3 '/-~@ MDp;{ the Appeal Board that the Board should determine on remand whether and how

$$b.M h. .h'PNW
kN . M.- the State's participation would make the plan better. Thus, say the Intervenors,

M@lW5Ng$f-?@.Q k Q
there is an absence of evidence of record that New York State would participate

Ndb.h$hkh@N h!NN;DI;dMy
q.i in an emergency; that an ad hoc State response would comply with NRC

b regulations; or that it would be meaningful, coordinated, or integrated with

U-Q M h ? % 'T Q. LILCO's response. Absent evidence of record on the nature of a State response

$ [r4:te d:,d,$i@ M $ W'df-$[j.d din an emergency, Intervenors assert that the Board may not reach a conclusion

J i.['.p.%?FJ/$.$;4.Q.W0$%/5Njd.".$emergency response that includes the State would occur. Intervenors support

'

other than that there is no reasonable assurance that an integrated or coordinated

. j;gfGQ'E
$M;.g'.N NANMy[k their position by citation to the Commission's decision in CLI 86-13 in which%:

7 R ?t_.,. M M .M [M !r, %g e. W'

s m .7-
M the Commission assumed that the Oovernments would respond to an emergency6r-

with their "best efforts" but was unwilling to assume that such efforts would be

@% 7 g,7 M.gy
- y. ~ .e p:

sv, w2 c/gDh@, adequate without additional evidence. Ibrther support according to Intervenors

O.bM'j$5MM@Q$@Wp!.YYW;i(g}
.Q fi.dQ456$ g comes from the Board's decision on LILCO's motion for summary disposition

h@y' issued September 17,1987 (LBP-87 26,26 NRC 201), wherein the Board found

3.6 's ,Wd!W. that the question of adequacy of Government response under the "best-efforts"
7M17'-m:#m,d. g4 ' Wc assumption required further development of evidence before it could be resolved.

w ..

D6MMN.NUh.W. . .g ,f@wD([Qkg%
y yM

Intervencrs acknowledge LILCO's argument that we should not duplicate

.?MWMWS'h@+?pgk.p./M our efforts and that the issues raised by Contention 92 are in some ways similar

MNN.hbM -$h2 to the realism and legal authority issues for which evidentiary hearings are ;

'k'MDbM[ inh M'h[5k[3 to be held. Dey continue to oppose summary disposition, however, on the
. .

basis that Contention 92 has been at issue since July 26,1983; its admission

N Q M@f M W@@@ hu M;, %.2.)I&c;5M@).N$g.%
sty f 21t..

- d.k .'- h was not opposed by LILCO; its allegations and issues raised have never
G Q Ng g changed. In Intervenors' view, LILCO's assertion of duplication is merely

Mk@. ,hdiM.[iM.F..g.4 @. . . .0.m%n ,
3 $ 'S M backdoor maneuvering seeking to oppose Contention 92's admission.

:4.w. . .M.m rh. 4 Interveners cppose LILCO's claim that the four identified State functions
.- . % cNdh....MMM4p p gsdiQ apply primarily to the ingestion pathway. Dey cite two - dose projection and

.hhh INkN@hMhlDIXM:$.W.h
Protective action recommendations - which they claim are primarily related

9ddhdh-MNM%pWMd&WF d to plume exposure EPZ activities. Dus these are not activities to be doneG. <

D'idQ in the aftermath of an accident when there would be little time pressure on |$$$$MhC%%R;;?NW their accomplishment, and in any event the Board has ruled that the timing and |

' S.wa,. ww.$.c$$.-:w .Rh., .d;d
MUNdNb O pressure under which a response must be made are irrelevant to the requirements |..

q . c .rg. A tmposed by NRC,s regulations.
c . ,w

a mfy k M N !? M;., s .- c m g w .hKMO5:3In sum, Intervencrs claim that it is the coordination issue of Contention 92$N

%y?..'df' (.M,$hM@c,
N hyg that most clearly mandates denial of LILCO's motion. Bis is so, say the In- !
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tervenors, because in its interpretation of CLI 86-13 all four State functicas
-

M,. .yfy % $ g ig W .d':f g+W have been found by this Board to involve factual disputes requiring denial of

i ?. W, +t.,.u;: ; M. y.h s. W M .E.d d.$ , h ..\.b, 9; LILCO's motion for summary disposition of the legal authority issus. Inter-
a ; w n. &.;.- $ ;,,76 . .s . ..,4,

An ,w.a: ~
.. n n , .. ,

T..; jT. n*; Y * .&g&. c *M VR, .V|.' Q.rha,9. ,L
'

.

..
~ wu e e. .:b .

n.g. <N W,'.'c.$ S. N
[ 4 .pk - * } [

q a N.A' W '"',,,".,;
- Tg

.n. y n -
430y; . . ~

- a;;..
. . ,

$,,,.J. 4:. w ,r m,. <>.w .. .' .; v *:rv ,.y. .s. 4 -
*:i.. , . py-

"
s

:N',.. 9.- it .. - t . w-
,' p:4: 3;.

. ,

'7 h., a < SS[. - ~.'
7, ., ,

.

g". . o . .. .W' 12.. .,J, - .s. .,
7;.-n s , r '

.

3 .g i r.. f1 ,
i

[ * ' , *r.j f.,N. i.&<,. ?{',J. .n .
,

', ' ba;f. * .h. ,O."*f f GW?W M '' W" '.~ ''*Y,*:'**'~~ " v J '. ' * * ^ * * * * m* W- v~- '

. . . , . . . .. . .$e * ;~ '9' *

[

. . .''.s s' ~ ,
,* *

.' ',
-''d.'[ [r"') [. * : ' ? ' .,.E( . , t ' .p:.. .. * . , ' * ,

*~e- . % . . . a .' ', . y> - -
n . . ,

G . * .%, Y *' ',N ,. ' ~ 3 7 -, .; T,,&. ' i ?} ,,
~ ' ' .<

*''*

& b Q . Q' t.';c;[.).&f: 'q',- ~ ^ L';A ',A % ~ ,f. , '.f.k
'

,
;. ? -

' ' %
,

',p 'n 9 9 . ., o .:
~

.**

1 * * ' * [,* .g ) 6,./ e, 2 j ;W .* , N.'.
y ,' ,

,

* . ,

. . ., , .

'-,,h-. . ve* .
, & *q ,/ .,' * ' '.t

". . , - .*g... * * *

d', ' [ -
.# .

:"s
.s' <** sd e 4's * .

* .

b o a J J. .'' __ - [''
.

; m: .2 d ' * M. ,:. * . ..

#
, ,

s it 5., , ,
' 4



hI&f. . m - ~

Yh:.4pm..n mu.x: ::.y:.w. :#.hwym c,.w.> .-
. .

9 . . . ~ - . -

an~.m. &, %. ~N$.$n.m.p$Y?m.w.&.~ . . !i$.n$h.,w&. :5$-x$$.s. ,. k. . |.k h.
. .

u <* ) * j, I.
.

*

~ -

f W d|e %An Q x.a.v% c&af%$.w:n,W W . " . w."p"M.w= ". ,
w.. . . .

.- .

%w% Mn.nw s.s
:; ec. ..

. .- -m - : *
-

.

Q """'='":.-. "

+' "Ay;t.7,A,'Q t' & W.. p: 42p t pn

h.tm"'g;JbhMw%gw%AL:
' a pc w~~ '* . v QCQ .D. **?.*

:f

wgyo~.;w&g:w.wp wn :w.. w : p. n .. n..m.:. 6 .~ f M t h .tw
M..m<A n, m,< f. ; m

m. , n. . d GQ~:.dQ - 9@. .~M, . .w+
v:. m .s. n vq . ., :g

k.q;p Q:
.-

Mmd.MDdyf6 %MM venors assert that renewed scrutiny is required even for conten ions that were

t@5$$DfM M M J F previously resolved in ULCO's favor, such as Contention 81, because the sit-
!&W;bSS N .n ./A
n.c M,. % t.*w h d'n'.:h .y & M+ W. m a. W :f; Q. M.b g; W. .

uation confronting the Board was so changed by the Commission's decision ing*y -

CLI-86-13.
.. - <

M@ p,I. -1. .c.w .d i d . 4[2 $.yhMy 1987. In its response the Staff reviews CLI-8613, ALAB.847, and the Partial

-

1 . $., W. !.-. M
.

' ' . .

p The NRC Staff responded in support of LILCO's motion on October 5,
J MfgN Initial Decision and concludes that there are no material facu in dispute. Ac-

M>.9:qE'N.M.9p$;Jh[F9.!khh,k{'M)gd$$$fhhcordmg to Staff, our determinations under Contenuon 81 and the facts in the

/

MMM
h record provide an ample basis for the Board to find under $50.47(c) that the

6... E.| Wg %.o;;c;m&.. M . q@..p %- @% g- y:%. , b..E~.'4
LILCO plan constitutes adequate interim compensating action permitting a rea-'M w.% y T

#c
..;s; .s..p;-

. % .g sonable assurance finding, notwi'hstanding lack of literal compliance with 10....m

.< . M
?./!K.,@f. .C ,~W.~.,m3.W,J

Y.Wy...M.g C.F.R. I 50.47(b)(10) and NUREG-034. Intervenors found it necessary to re-
.4

. i l. .i. W N. d. + W,, &.. e .. ,.aiSt @ $. . &.F;MR . . -[-i,' spend to the Staff, but their discussion was unproductive to disposing of the:
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A literal reading of Contention 92 reveals that it makes two factual assertions
4 and two legal assertions. The Contention alleges as factual matters that no

Mhh h.$A@QS y%k.hNh State emergency plan is before this Board and that no planned coordination
MM. WQ'#M between LILCO and the State is provided for. It alleges as legal matters that as

WMD/h@..hM%*MI6g[W{g[$pN!N N:NNMh% ,y j a consequence there can be no compliance with speciSed portions of 6 50.47
and portions of NUREG-0654. The contention has specificity only for the things

@ M. W .E.
.pb.:N alleged and not for any additional specific defects that Intervenors may wish to:$'Y9 N.4,. ,d-4. R:y;;; -. M W,J,h.k W.. ,$w.M,,,G, v S *litigate by implication. LILCO, in its defense against Contention 92, specified4, fm. .

W NW.s. w
W3. ? . N M in testimony four issues that it said the State normally perfortas and claimed,

M h M Mb[.@]hf% %y;DW.MONMTM7 on the basis that it could perform them, that it was entitled to prevail under
$ , h -)] the provisions of 9 50.47(c) which, among other things, would permit licensing |

i

MfdM$[NMN5M.'N/g+. where adequate interim compensating measures were taken for deficiencies

$:SOh%%' 4EkjMdN found in an emergency plan. The Board was willing in its Partial Initial Decisioni

%@M5.M'NId.M,WN.g.d.di
h6MINOq.OW to accept LILCO's demonstration, in essence, as a necessary one but could not

% -Q find record support of sufficiency under a literal reading of the contention. We

p|66$$v,MN($,$;.%:M.yf$}g'H
.

^
specifically expressed doubt as to whether the four matters raised by LILCONfNMMMy @dyg were exhaustive of State functions in a planned response to an emergency. (We

F[f) j.'f N$$M note here in passing that NUREG-0654 specifies ninety.five elements as State

fr,' J 4 W($[N@$yg/WW.M.
-

.

- ,d;3, 4r:f yMP.6 responsibilities in emergency planning). We review this history to make clear
M %.py that the four State functions that have become an issue in this contention arise

MMNk @_E.h.ki.$$$f.0f.y-
Intervenors in their contention nor from anything the Board directed.
from LILCO's litigation strategy and not from any specification of issues by the

@pI.M..... r.C[p$M. s.-
; W P.f ;yw +f%. ;J. * l'N

., , . %

$df
.

Nb Yrj j We initially admitted Contention 92 for litigation simply because it hass
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,

M
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specificity of the contendon is not diminished because the matters alleged are

i i p hadly stated. The contention alleges, as comprehen'ive 8aws, that no State plan

(3
. s y ,d h

.I is before the Board and that LILCO's plan fails to provide for coordination with#
~ . M ' ~ "Me%o. . .gei the State in an emergency. nere is no evidence that Intervenors ever intended toW +

s ".x. e

M
4' ;# "S litigate possible specific de6ciencies in the LILCO plan under this contention ory r.,$y$.g74RgT

' df.M%f to extend its reach beyond the allegations plainly stated. De evidence indeed is

M W M W>$ }% % Mg%%@FGMM
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,. y inquiry into the legal authority question in our decision denying LILCO's motion

i
NN :

$> N . N $[$7 $@Y? k M h'd! @$ M .-M' .MQ@ dh,BMdWM;g/.',i
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d kNh f j the Board in its PartialInitial Decision was too stringent; and that a more flexible
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,Mk' $5). !d!ki.%.gd.f.Nhare generally comparable to what could be achieved with State and County ;
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record of this case was assembled without dispute among the parties that the

Nh$hbkh.%gggfpg%RW$/Ij$u$ funcuons of State and local government were apportioned in a manner that
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3 k i @ h M f;M M ss ,1 response therefore does not raise a material issue on Contention 92.2
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written examinations he references. For its part, the Staff should explain what |wphhg$$Nh@M$$%[ 9;;Q*plM M Vg @Q.T:
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p|4 is meant by the word "routinely" set forth in 115, line 9, of its affidavit.) !

Mb@h(VdMf4[M|$D..@M
4 c. Were candidates advised not to supply more than the requested number |

hidF of answers to questions such as question 6.03b? |

d. Were candidates advised of penalties (either discretionary or mandatory) (
M M k.{N h h"!h/.NT,N.[ g)'Q
M$k 2 'Eh $(.

MM for a wrong answer accompanied by a sufficient number of correct answers?
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i Were they informed, prior to or at the time of the written examination, of the
'gWd$4N'Mb;.'s%.@QgyMI method of grading that the Staff is now utilizing - i.e., that they would be
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'. ;

v w-

Mff.M.~7Mc.a given credit only for the percentage of correct / incorrect answers where more

d,diQy@e%,r.p. .%, t . p~f.m,., M.hwW y.) y.2:!!, than three answers were supplied (Staff Affidavit,115)?
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i v'Ef',' (i) If so, why was Mr. Morabito initially given 1/3 credit (0.5 point) |

! Mi^ k.;g.J.M,Qi'M.....gf?:sf
.,l'..+..~. ,Y'. W. . , N,:/ when only one of the four answers supplied was considered correct??'
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(ii) If Mr. Morabito was not informed of the grading system, should he
not either be given credit for at least two correct answers out of
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.n, Wf 2. Question 6.06a
. ,.c u ,. n . u.y .,:. . . c .- n
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. -s w.

2 a. Does the phrase "cold solid plant operations" in examination question

Nyy'g~S6MIM@yi A. k.? ,M.hi 6.06a refer only to standby conditions, or could it refer to a stage during plant

. . c, :4. . '. . p re 9.y9 8 p... f.%.' ? . n
s'.artup?; q.,.. .r n

c.y N:. y . ,i B: 'y, 1 g b. Is the overpressure protection system ever used "during cold solid plant
.
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(
. a :;o.a.y,. t :pcc N g fg:.3'2./. . ..p operations"? If so, explain.
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M.~ d'i%5d/ acknowledged listing of an incorrect setpoint, would not a deduction of 0.1
7
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Mr. Morabito stated that the steam generator code safety valves provide
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%NMh'$h$h:[Nik^f N h
28e of power levels " Because the question asked for the importance of steam

Mk fj generator code safety valves, without specifying whether primary, secondary, or

QM% %g tertiary protection was sought, should not Mr. Morabito have been given at least
%hiQiMTkps@ l 'h partial credit for his answer?f

24@MMhGA "

?l.%py'#2 %w&u4 Vn$7.WQ g
(2 % % w. % .h 6dc f rg'' N S. Question 6.07b

I M S N N i h k W $' g$n 5 :. y t'h.9 '.M
in examination question 6.07b?

d a. What is the purpose of the parenthetical phrase "(NOT CONDITIONS)"' sO%%yhM:
hfNh/h.f.hN0kkh(dh
.-

b. The question asks for two reasons why the MSIVs are required to close
fft3E 5.M Tph$4%$$ during a main steam line rupture. Mr. Morabito's references to pages 10.3-2 and

% 1' Q . @l % @h E M . b [ M h $)
-

,T.7W%kC- 10.3 5 of the FSAR appear to provide different reasons why the MSIV shuts -

M $ @li! j I h.' M M 5. M M 6 1 i.e., as the primary isolator of a leak or as the backup to a nonreturn valve. Was
W ffi.? M- not Region I correct in stating that the "facility literature provides many varied

15(Y. M@ N [ N $M.NMfT/Mh?$
reasons for closing the MSIVs" and thus that "there is no definitive answer to?M,P

.

i 2W/Qd,M 12,1986, to Mr. Morabito, Attachment 1)?$..$.h.i.M.b>@h.h $. 5.M M M
the question" and that the question should be deleted (letter dated November
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a. Under NUREG 1021 (Rev. 2), the Operator I.icensing Examiner Stan.

hEkb.3g,lhs'f
%f!M!1MFM' N' dards in effect at the time of Mr. Morabito's examination, a "rating of U [un-

satisfactory) on any one competency may be considered an adequate basis for

kn$jQ.k;M%g$g;hdhfdg.'.i?W m h 4 6 :ed:a
3:d 5 failure of the examination." ES 302, F.3 (emphasis supplied).
UE MNM g ,g (i) Which, if any, of the four ratings of U in this examination would be

+ s s .~O.13hs. v.y .my,:.4ma't,.4.[S."1
pw considered adequate for failure of the exarnination in the event thats.

.W4 .. n

W, . .s.S. S.N .W4,c,e. r.M. it became the only competency so rated?

yo.g, . .S.. M. .. Wg @. a' ,' M. . w,T,4. r;@p. u&,%.1
4 w- r+

. k4 :K..M (ii) May a candidate pass the examination with ratings of U in two of the

. &, f.f.. :yn.u:;m:M:x. . ..;% eight competencies? \

r 9

JM,@MMM.MkhkO M %'y / M b g j $ D*6 f.b. The Standards further provide that "the assigm..ent of an overall rating !

: .r

g

h'DTFd$$Np.',Md@M.M
mun be based on the specific circumstances of candidate's performance during

tf. t?.k3 the examination." ES 302, F.3 (emphasis supplied). How did the Staff develop
;

%Mf% 8
+&. W .k v @t W-z M

-

M9..d the overall rating for Mr. Morabito?A v.

Q ,:.s.m @ #e. d m. m"Y.w #.mf@. 4nW' ~.$v-
' ' '

c. Was any stempt made at quantitative evaluation of performance? For
M's.. m u

$N[.M/4MT.hdhjh@hP,D;f.p.g.y.g.:g $g;
example, one could count the number of improper decisions, weigh themQ.'
according to the degree of undesirable consequences, and compare with the

O M M Q M hf 7fd number of correct decisions,

fd.'$f69%d', MMC.g'# ';VMP.M.. w ?.W.m . n. . e, .;D. a $w').'*U I. Y . ibe used as a basis for a "U" rating in more than one competency? If so, what4M, M M
-. d. Is it appropriate for a single observation or comment by an examiner tow

d 4 :-
N.hw}
n'y|w?>NY'.Q Q f'' @ y 5N ' W'b... W',M& r .y . s . . . >|. -&2

,,D ,2.* bh:N(
| M :%*e QNf~.N N.;A,

I

f <i |f,4%; ~ ?;1:@:.*. 'm$4--i4.g''i' t .,.:d. .- .f o,

m.k, y . n -y .y , | .3 40
, _. 7, " 9,. ., 5. -! g.x. ,

~2

.: W? m_ .@
.,e'

. . c.

Q' Qc .- ,4 ,,

, m. x ;;p 3
5

.

'ft 4 . .A **-%.A
4)

.

g{ - P, ' ]L;,m( 'e,,7.y[ % ),
-

v .>,. m . Q.:. ) Y ',' " u'.3
. ''

,
.d% .'#

.

,

~c. a
* ,[[[p y 'y** * ' ,' ,; q * . t '[

'f;|h h. , z|'k"''G :. . } |*
. -1 * a 8

. ;,-|u ts
,

*.
.

* 8
Y sj~ TA-vr,<~* 7- K } . r ~ .' # y ?.;"W"' j.' ? ~ t % C'* . *'<* m!r'' ^ * p'}

G
' ' '

*, t i .; .q-
-

**y*'. ,
~.. g- c. . . . , : . e ,

.1
-

, . .

y .,,g.,=*% . j.
. - * < v e.,,,h

, . = ,
.; _ , ,

.

.
.*

e, is i , . . . -
.e . * ,

.

t. p ,z ; ;s * .q. .- # 9
. .A4.k * [y. I . * b, *' '' * Y

. ,
.

.%[ * * , .. '
..r . .

, ,

'

. e I * d g',. .s .
"D'

. * *
q .4" [

''

..g
,

. )* '

,.e fs , . . ' , ,e , * ,, " . 9-
* '. . ,

_ 'N'' % ,t-

* * * *,

qf.n- c i..,-
*' 5 '

. , ,

-
_ , <, -



h $.$ w 'i '. pr;? . ~. , $$.s W .p. ~ .n ,,:nR

%y M. .,..w.ffck 6 4M.'W. .Q . k k
.Q ik' & .+~- L 2~.LWA W U: .v|&y*~ w; V,-'WTW.;' r -M.-M%i,

. . .. n s ,x.
* 'd ~ .. .. .

a. . ,. V4' k

?ftdag;j.%.We%d.%.W,%-|4. A c'iM.?dt @zh
..V0 - Y19 - .~M . J

d W M;- @.'% #s%; h M; W rn $.p @m. N@i+,k'u?*
/ .%' *

4 .g MMW b

kh'@hN$$e.Ybh
.

h;. A s ~ ,m.W ,

u%s.. ww-Q.w +.
?.m;, r4.m%<.%*; <?n.- .u:.,m. w esa ,

|%9 res.Q M # 9' .< . ! !.g;.i. , ,

'' N$bb. ?^ .

'

MydWh :%yQ@q@)d3II$N

'Nkv'i. $AT.9[WWg@$N
@#s n.p e.e

l pMk$' dim 5 effect would such multiple use of a single observation or comment have on a
3

hyc. '' & candidate's overall rating?
5fdhf[h'fk D%@/'gi

@??33@"%gg.jpgjg#d Nkd:jM
c. The candidate's Specification of Claims (July 31, 1987) includes eight

$f0t ss items (at 1317) that address either ES 301 or ES 305 of the examination

c.kdhM%$[/NhQ report. Only one of these items (5.2.A on page 6 af ES 305) is related
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(i) Why is this not a minor event that also illustrates good teamwork?h Y

e (ii) Would this comment by itself justify a grade of U for the competency?

Wd.v:ye.$PM@4@ph[j@y.%jj g$ (iii) Was Mr. Morabito informed prior to the examination that he would8 ;
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' q * : W e,m -% w : ..
1 a.W:/ i ' 2.,.-W,.- F SE'ITLEMENT AGREEMENT, en -

N, e ,?.. 44 . a, .,g..:n :. m.,,:. 3. . , -
, .~.. : . .. c

. yQ i v,. .

...p.h.y 3 . m' , .v , - v. .

9 s. ;'if.;.7,J ' y c. . <,..f : ne staff of the U.S. Nuclear Regulatory Commission (NRC staff) and.% m 4 .. u m

9 W '.N., Q.W. Q d:R,q Q.y GPU Nuclear Corporation (GPUN) enter into this agreement compromising andg
g> og,,. . . . . W>,. . .n.;' ,f ,f.b. p-r:.Q M, . M.We settling NRC Enforcement Action 84137. Enforcement Action 84137 involves

- t

@s | M'- t

..c v. w ..r

h,, ym.9 . p. 6,.A;,. w;m !.Q.,.;a.We';f<i5, ..h..r.1a Notice of Violation (NOV) issued by the NRC staff charging GPUN withw .
r . s .- c

.u. w. -M ms;ry a a violation of 10 C.F.R. 9 50.7 and imposed a $64,000 civil penalty as a
4E' N, Me. . Ep. 9~ ;J., . w6 .' N % 'S

- , . q

M M N.%dp h'a ,.@[M MI',M'C'j
.

consequence. De NOV was based on charges that Richard D. Parks, a former
. ;j Bechtel North American Power Corporation employee who was assigned to'

/.,',y .vgQ. .;.g
!.wn; %. ,@' 4Wj?ke;JS y '',

e Dree Mile Island Unit 2, was discriminated against early in 1983 because he'
? "..

5 9.\ {Q' % :] q ','.MQ@. ;:h ,,7
.

l" raised safety concerns. De NRC staff and GPUN hereby agree as follows:
'

|

, 1. GPUN recognizes and views as of the utmost impcrtance its obligation '

' m''.g.v 4 pp .g g i,y to insure that employees may freely raise safety concerns without fear of I

@', . t y|. ffQ .4? ' [. '' 3 reprisal. He NRC staff acknowledges that PUN has emphasized established |.'

%.j,$ ' s,Co k -' . ' - ? # i procedures aimed at preventing harassment or intimidation of its employees
'

'
-

<
.

'._a..:Mai.' N. N. .! who raise safety concerns. Further, the Commissioners and the NRC staff have. s.. .

N Sjz;.G'': E-. ' ' ,.b ,i previously found that the allegations of this enforcement proceeding involve at
' ;y , ,;3p9, W,1,, ,,_. s , ; sc.? ., most an isolated instance.;

.

M.M.y%f3 'Oj 2. GPUN and its contractor, Bechtel North American Power Corporation,,

Q'@My D 7
, :(

7. .N.f continue to deny that harassment or retaliation against Mr. Parks occurred,.'

C y, f ! '; <..3 .e, d while the staff continues to assert its belief that the Enforcement Action.

5 M,Q,'.Q :N '. 7 , - y was appropriate as brought De settlement does not resolve the existence of
j dyr.:.f.m; ',3 % '. j.9 .'; 'J discrimination or the extent, if any, of management involvement in the alleged

'
.

. E ;f W i - A ' '-[, ' j violations. Nevertheless, both sides agree that, in the present circumstances,
'. 3 R J, .' - ' y*; compromise and settlement of the matter are in the interest of both sides and,
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