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Cite as 26 NRC 383 (1987) CLI-87-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Frederick M. Bernthal
Kenneth M. Carr
Kenneth C. Rogers

In the Matter of Docket No. 50-322-0OL-3
{(Emergency Planning)
LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1) November 5, 1987

The Commission reverses ALAB-832, 23 NRC 135 (1986), insofar as it
allowed the admission of two contentions for evidentiary hearing on whether
the Shoreham Plume Exposure Pathway Emergency Planning Zone should be
expanded by a few miles t0: (1) provide an adequate base for the expansion
of emergency response efforts beyond the EPZ in very severe accidents; and (2)
minimize the occurrence and effects of spontaneous evacuation from outside the
EPZ. The Commission affirms the ALAB-832 remand to the Licensing Board
for further consideration of evacuation plans for hospitals in th. <~oreham EPZ.

EMERGENCY PLAN: EMERGENCY PLANNING ZONES (SIZE)

The NRC/EPA task icme report (NUREG-0396), which formed the basis for
the “EPZ” concept in NRC's einergency planning regulations, indicates clearly
that the margins of safety provided by the recommended 10-mile radius were
not calculated in any precise fashion but were qualitatively found adequate as a
matter of judgment. EPZ shape and size can be somewhat different than the 10-
mile circular radius implies without compromising emergency planning goals,
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as evidenced by the following statement in the report:  “judgment . . . will be
used in determining the precise size and shape of the EPZs considering local
conditions such as demography, topography, and land use characteristics, access
routes, local jurisdictional boundaries and arrangements with the nuclear facility
operator for notification and response assistance.” See 10 CFR. § 5047(c)(2)
(1987).

EMERGENCY PLAN: EMERGENCY PLANNING ZONES (SIZE)

Nothing in NUREG-0396 or in any part of the emergency planning rulemak-
ing record compels a finding that EPZ adequacy is especially sensitive 10 where
exactly the boundary falls, and any such conclusion would seem 1o be at odds
with the overall thrust of the report. In particular, the NUREG-0396 analysis
indicates that “adequate protective measures” in the context of emergency plan-
ning is not a precisely defined concept

EMERGENCY PLAN: CONTENT PROTECTIVE MEASURES)

NRC emergency planning requirements do not require that an adequate plan
achieve a preset minimum radiation dose saving or a minimum evacuation time
for the plume exposure pathway emergency planning zone in the event of a
serious accident. Rather, those requirements are designed to achieve reasonable
and feasible dose reduction under the circumstances; what may be reasonable
or feasible for one plant site may not be for another. Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC 22, 30
(1986).

EMERGENCY PLAN: EMERGENCY PLANNING ZONES (SIZE)

Implicit in the concept of “adequate protective measures” is the fact that
emergency planning will not eliminate, in every conceivable accident, the
possibility of serious harm 1o the public. Emergency planning can, however, be
expected to reduce any public harm in the event of a serious but highly unlikely
accident. Given these circumstances, it is entirely reasonable and appropriate for
u:Cunmiuimtoholdmalmemkprecludaadjuwmnuonuretypoundsw
the size of an EPZ that is “about 10 miles in radius.” In the Commission's view,
the proper interpretation of the rule would call for adjustment to the exact size
of the EPZ on the basis of such straightforward administrative consideration- as
avoiding EPZ boundaries that run through the middle of schools or hospitals, or
that arbitrarily carve out small portions of governmental jurisdictions. The goal
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is merely planning simplicity and avoidance of ambiguity as to the location of
the boundaries.

EMERGENCY PLANNING: EVACUATION TIME ESTIMATES

Even though sheltering will quite likely be the preferred protective action
for EPZ hospitals in the event of a serious accident at Shoreham, evacuation
should not be prejudiced by the failure to plan in advance. Appendix E w0 10
C.F.R. Part 50 requires evacuation time esumates for the EPZ without exceptions
for special facilities such as hospitals. Moreover, hospitals, as a kind of “special
facility,” are specifically mentioned in the principal guidance document in this
field, NUREG-0654, and there is no suggestion in this guidance that hospitals
are 0 be treated specially as exempt from the evacuation planning requirement
that applies to other segments of the population within the EPZ.

EMERGENCY PLAN: CONTENT (PROTECTIVE MEASURES)

A Commission conclusion that NRC regulations require Applicant to fulfill
the same emergency planning obligations for Shoreham with regard o hospital
evacuation as those imposed by the Licensing Board in connection with other like
segments of the EPZ, such as nursing/adult homes, does not necessarily mean
that the applicant’s emergency plan is inadequate with respect to hospitals. Under
10 C.F.R. §50.47(¢cX 1), the Licensing Board could stll approve the utility plan
if it found that the deficiencies related 1 the hospitals were not significant (or
Shoreham.

MEMORANDUM AND ORDER

In ALAB-832, 23 NRC 135 (1986), the Shoreham Appeal Board reversed and
remanded three issues, among others, to the Licensing Board: the Licensing
Baoard's refusal o permit an evidentiary hearing on whether the Shoreham Plume
Exposure Pathway Emergency Planning Zone (EPZ) should be expanded by a
few miles w provide an adequate base for ad hoc emergency response efforts
beyond the EPZ in very severe accidents (Contention 22.5); the Board's refusal
to permit an evidentiary hearing on whether the EPZ shou'd be expanded by a
few miles to minimize the occurrence and effects of spontaneous evacuation
from outside the EPZ (Contention 22.C), and the Board's approval of the
applicant’s provisions for hospital evacuation. In an Order daied September
19, 1986 (unpublished), the Commission ook review of these three issues and
requested briefs from the parties.
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On review, Long Island Lighting Company (LILCO) and the Staff support
the Licensing Board's decisions on these issues and oppose the Appeal Board's
decision. The Intervenors take the opposite view.

We conclude on the EPZ issues that while the decision of the Appeal
Board is a reasonable one in light of the available, but limited, adjudicatory
precedent, additional Commission guidance is needed. After careful review of
the history of our regulations, we conclude that Contentions 22.B and 22.C
constitute challenges to these regulations. Since Intervenors have declined to
cast their contentions in the aliernative as challenges to the regulations under
10 C.FR. §2.758, litigation of these issues mus! be disallowed. As for hospital -
evacuauon, we agree with the Appeal Board that LILCO's plans do not fully
satisfy NRC's emergency planning regulations.

I. EPZ SIZE

AR A. Background

R e i R Bt Section 50.47(c)(2) of 10 C.F.R. provides that, generally, the EPZ for power
A R reactors shall be “about 10 miles” in radius, with the exact boundaries o be
i determined “in relation 1o local emergency response needs and capabilities
‘ as they are affected by such conditions as demography, topography, land
vt . characteristics, access routes, and jurisdictional boundaries.” LILCO's plume

: EPZ is about 10 miles in radius.

In Contention 22, a four-part, ten-page (double-spaced) contention, Inter-
venors argued that the proposed LILCO plume EPZ was not large enough, for
several reasons.' In subpart B, it was argued that a myriad of local conditions
mandated a larger plume EPZ because, in a severe accident, LILCO would not

o - be able w adequately extend emergency response efforts outside the 10-mile
- : area on an ad hoc basis,

. : | In subpart C, Intervenors argued that local conditions demanded an EPZ
e BT ' larger than 10 miles, most importantly because massive spontaneous evacuation
‘ LS A a5 by those outsid the EPZ would have two disastrous effects: first, residents of
\ & gt “ ' _ the eastern enu of Long Island would spontaneously evacuate through the EPZ
= e FAAL o to avoid being trapped, either passing through contaminated areas or impeding
: ‘ g s evacuation from inside the EPZ; and second, sponianeous evacuation from west

Sh e SR o araE of the EPZ would impede evacuation of the EPZ.
gt A SR T L TR S The Licensing Board denied admission of these contentions on the ground
bds 1 ! , : that they challenged the Commission's generic determination of EPZ size, as

‘MdemmmuCuum-‘uw”mM)ummwon-
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manifested in 10 CF.R. § 50.47(cX2).? In dismissing Contention 22.B, the Li-
censing Board noted the Commission s explanation of the 1980 amendments 0
the emergency planning rules, where the Commission stated that “[tJhese dis-
tances are considered large enough o provide a response base that would support
acuvity outside the planning zone should this ever be needed.” Special Prehear-
ing Conference Order, Aug. 19, 1983, at 10, quoting 45 Fed. Reg. 55,409, col. 2
(Aug. 19, 1980). The Board also explained that, contrary o the Commission's
generic determination, Contention 22.B

asserts, [in essence], tha! advance planning, a3 opposed o ad Aoc planning, is required
beyond the 10-mile EPZ because of the eight alleged “distinguishing charactensucs.” To the
exient that this contention asserts that ad hoc emergency response would be impossible, it
must be rejected as a challunge to § 50.47(c)(2). To the exient that it challenges the LILCO
plan in specific matters, viz. ransient population, inadequate roads, adverse weather, eic.,
these concerns have already been asseried in other contentions which we have admitied.

Order Ruling on Objections to Special Prehearing Conference Order, Sept. 30,
1983, at 4. The Licensing Board rejected Contention 22.C for much the same
reasons.

In ALAB-832, the Appeal Board reversed the Board's disallowance of
these contentions, reasoning that “these contentions do not appear to seek
anything more than that to which section 50.47(c)(2) entitles intervenors: a
determination of the ‘exact size and configuration' of the EPZ based upon,
inter alia, local condiuons.™ On the ground that one set of facts might support
more than one contention, the Appeal Board also rejected the Licensing Board's
reasoning that because Intervenors were being permitied to challenge the overall
adequacy of the plan to deal with spontaneous evacuation, the disallowance of
Contention 22.B had no effect on Intervenors’ ability w litigate the safety matters
at issue. /d., 23 NRC at 148,

In taking review of the rulings on Contention 22.B, the Commission asked:

(1) whether . . . the admission of Contention 22.B impermissibly challenges the generic
rulemaking finding that a 10-mile EPZ will provide an adequate basis for satisfactory ad

hoc emergency response beyond 10 miles should this be required (see 45 Fed Reg. 55,406,
col. 2) (August 19, 1980)* and,

3Spcu1 Preheanng Conference Order, Aug !9, 1983 (unpublshed), Order Ruling an Objectians 0 Special
Prehearing Conierence Order, Sept. 30, 1983 (unpublished)
’ZJN‘ICM14l‘Hm.mAwhunNW'mmtmwymmn
the nize of the EFZ are those Limis dictated by local condisons. Insiead, noted the Appeal Board, the regulatians
permu sonndenstion anly of “munar adjustments (such as 4 mue or two) " w149 nd) Cf d at 148
a)?

‘Cm&hh\dw 19, 1986, ot 2 As nated shove, the Cammusion sated 1 the aied Federal
RuummMMMmmMwwwmmlmuﬂmlm‘dw
acuvity outnde the planvung zane should thas ever be needed.” /d
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(2) in the context of Contention 22.C:  (a) [whether] there is a logical connection between
plume EPZ size and the abulity 10 resolve problems associated with possible spontaneous
evacuation, and (b) [whether] the regulations contemplate that the possibility of spontaneous
evacuation is & “local condition” which should result in adjustments 0 an EPZ.

B. Parties’ Arguments Before the Commission
1. Intervenor Arguments

Intervenors assert that the contentions, far from challenging the regulations,
merely s2¢x W enforce them. Thus, Intervenors argue, the Appeal Board
correclly acknowledged the importance of the generic considerations that led
to the choice of the 10-mile guideiine,® but most importantly recognized that
“[n)otwithstanding these generic considerations, . . . section S0.47(c)(2) goes
on 1o direct that the ‘exact size and configuration’ of the plume EPZ ‘shall be
determined in relation to local emergency response needs and capabilides as they
are affected by such conditions as demography, topography, land characteristics,
access routes, and jurisdictional boundaries.’ ™

Intervenors offer two main arguments on the interpretation of this regulation.
First they argue thai while spontaneous evacuation and lack of Jocal government
cooperation aren't listed in the regulations as local conditions, the conditions
listed are exemplary rather than exclusive. Second, Intervenors emphasize that
“the determination of the exact size and configuration of the EPZ must be
made ‘in relation (0 local emergency response needs and capabilities as they
are affected by . . '™ local conditions. Brief at 13 (emphasis in Brief). The
concept of “local emergency response needs and capabilities,” they continue,
encompasses LILCO's alleged failure w0 plan for spontaneous evacuation, an
evacuation that will result directly from listed conditions such as the land
characteristics of Long Island.”

$Those genenc considarsians are that *(1) projecied doses from mast scadens would nas excesd Feden)
[PAG] dose levels beyond that distance fram the facility and (2) deuiled planning within |0 miles would provide
4 substantial base for expansion of response effary if tus became necessary* ALAB-§32 23 NRC at 145, ciang
NUREG-1396 and NUREG-0654.
‘2 NRC w0 145 (n thewr Reply Brief, Iarvenors charge that the w0
the Commussion on EPZ mze that largely sddress questions ather han those hat the Commusman chose 1o
review. Reply Bref ot 3. Intervenars claim that they dan't respand 10 these improper
hat the Commussion should nat conmder them. However, they conunue, if the Cammusnon intends 1o sonaider
hese improper arguments, than it should offer Imervenan e opportunuty 0 mspand. In fact, however, Intervenors
devote nearly two pages of their founeen-page response 1 these LILOO/S@IT arguments. See Reply Bnel at 6.7
’mmuuw«mnc-mnmlmmwwm
hat & would connder the effect of local conditions on EPZ size. The Bienner Board stated tut whether or nax
cantentions were subrmitied on the weue, it would investugate whether, “because of the geography of Long lsland,
evacuatan planming withia an approtimaie |O-mude EPZ may not be sdequaie bec of the impacy of p
outside end 10 the cam of the EPZ chooting 10 evacuate and having 10 do w0 by coming through the EPZ"
LBP-82-19, |5 NRC 601, 618-19 (1982) LILCO clasms that this weue was btigated o the form of Comtentions
DD (evscusun w an neflective provectve sctan because LILCO hasn't conmdersd the exient of spantanecus
(Contumend)
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Rejecting charges that they challenge the regulations by seeking a 20-mile
EPZ, or one that is “dramatically enlarged,” Intervenors assert that what they
seex is only what the regulations demand, i.e., an EPZ based on local conditions,
whatever the size.*

The Licensing Board had agreed with the Staff anc LILCO that litigation
of Contention 22.B required Intervenors to obtain a §2.758 excepuon o the
rule prohibiting challenges to the regulations, something Intervenors never
sought. But, say Intervenors, Commission precedent includes cases requining
no excepuon for challenges to the 10-mile EPZ, cases relied on by the Appeal
Board as well as Intervenors® Even if LILCO, the Swff, and the Licensing
Board are correct that only minor adjustments are permitted, Intervenors add,
they were precluded from litigating for these adjustments. Reply Brief at 6.

Finally, while claiming that the Commission did not take review of the
Appeal Baard holding in ALAB-832 that a utility-only emergency response is a
“local condition™ w be considered in determining EPZ size, Intervenors assert
in response 1o a LILCO argument that the Appeal Board correctly decided this
question. -

2. Swff and LILCO Arguments

The Staff and LILCO oppose the admission of Contentions 22.B and C mainiy
on the ground that the contentions challenge the generic findings underlying
the Commission's determination that a 10-mile EPZ for power reactors is
adequate to protect the public. The Staff and LILCO contest the Appeal Board's
conclusion that Contention 22.B was aimed at determining the exact size and
shape of the EPZ based on local conditions. Rather, they claim, it is a direct

evacusuan that will aceur) and 23 H (LILCO has faded 1o provide for blockades 0 prevent sponianecus evacuses
fmm.mmmdmmumnymmuwmmm
EPZ) Repiy Bref m 9 The Liceneing Board found far LILLCO on both of these questions.
'MUIEO'MWmoCMMuS-MhmMm. Somthern
Coliformsa Edison Co. (San Onofre Nuclear Gemersung Sutan, Ums 2 and 3), CLI-83-10, 17 NRC 528,
533 (1942) hmmumCm'um-hdumﬂann
m!c"mﬂm.mmmwyum-mdmmw
thase very senous low probability sccdents that could affect the general publ < " Reply Briaf st S All they seek,
nyw.ucdwuw-.pmmu'mm‘mhum‘-uha‘uﬂhu'
umnmm‘hmm‘bmm‘m“d]lmdm”"u
* The cases cuad wre Diske Power Co (Cauawbe Nuclear Station, Unite | and 2), LBP.84-37, 20 NRC 93, 979.49
(1984), of"d, ALAB-813, 22 NRC 59 (1985), and Philadeiphia Elecone Co. (limenck Genersung Swauan, Unia
Land D), LBPRS-14, 21 NRC 1219, 1236 (1985), off'd in reievans part, ALAB-836, 23 NRC 479, 492.500,
Commusrion review declined, July 24, | 986

In our view, these cases provide only marginal suppont for Imervenon In nesther case was the propnesy of
sdmung the contenons challenged before i Appeal Board Mareover, the perunent camenuan in Lomenck was
couched i the wliematve, asserung thal 0 prevent candibans cuunde and adjacent 0 the EPZ boundary from
impeding evecuston from wathin the EPZ. 1 was necessary aither 10 expand the EPZ ar w0 provide sddivonsl
Mc:vwolmhmthmnDNnCn-\mudynyu-uym
mnC‘lmuquhmM.Mmi“u&ﬂymm"uﬁn

389




b, 45
o

g
0
b

.,

7

=l e
s
Lty
>

o PRE
» >

et
r ¥
Sz a

R
AT S

& Risy
-t

L o £ s o ’ . "'M. (-l,:
LA > iy . g 87 SIPVAR K NANE s AT S A SO S AN AT by
RO :AJ'}J?‘I-..-‘.;'-—L...\.A'.~1 AR RS B PR LR e MG NI AR SRS

challenge to the Commission's determination that a 10-mile EPZ in all cases
wowl/d provide a substantial base for ad hoc expansion of any emergency
response. Staff Brief at 12; LILCO Brief at 34, As 10 Contention 22.C, the
Staff and LILCO make three main points: first, that the contention challenges
the generic determinauons in § 50.47; second, that the local conditions cited
by Intervenors are not the type contemplaied by the regulation; and third, that
Intervenors’ concerns were litigated before the Licensing Board in the context
of other contentions.'®

The Staff and LILCO contend that the rules contemplate clearly drawn EPZs,
with minor deviations from the 10-mile radius where dictated by geographic fac-
tors. To support these propositions, the Staff further argues that the Commission
decided in its 1980 rulemaking that:

Predetermined protective actions are needed for EPZs; . . . it 15 those within this zone for
whom predetermined protective actions are needed in order L0 prevent exposure to airborne
radionuchides; such predetermined actions are not needed for those cutside this zane.'!

Further, LILCO notes the conclusion of the NUREG-0396 task force relied upon
by the Commission in the rulemaking:

“(Th was the consensus of the Task Force that emergency plans could be based upon
a genenc distance out of which predetermined actions would provide dose savings for
any such accidents. Beyond this genenc distance it was concluded that actions couid be
taken on an ad Aoc basis using the same conci‘srations that went ino the initial action
determinations. (Thus), the size of the EPZs need not be site specific, [as] emergoncy
planning needs seem 1o be best served by adopting uniform EPZs for initial planning studies
for all Light water reactors.”*?

Thus, LILCO argues, while obviously there are both generic and site-specific
components 0 § S0.47(c)2), the site-specific component is merely a fine-tuning
mechanism such that “it makes sense w depart from a perfect circle in order o
run the boundary down a prominent highway so that people will know clearly
where the boundary is, and . . . to avoid bisacting a discrete population.”
LILCO Reply Brief at 2.

To bolster the position that only geographical conditions were 10 be consid-
ered, and then lead to minor adjustments, if any, LILCO cites the NRC Suwaff’s
presentation o the Commission in 1980, where the Staff explained that the
factors 10 be considered were “ ‘narrowed 10 a relatively small range,’” e.g., a

‘°w~unwum~m~mwummmumw'mmm
review” the Appesl Board ruling Reply Brief at 11

' Suff Bref ot 15, ciing 45 Fed. Reg. 55,406 (Aug 19, 1980), end NRC Policy Statament w. *Panning Basis
for Resporses w0 Nuclear Power Accidents,” 44 Fed Reg 61,123 (Ot 20, 197%)

121000 Brief &t 12:13 017, guoniag NUREG-0396 &t 16, 117, &
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“‘major population center' crossing the 10-mile boundary and ‘abnormal topo-
graphical situations, a very peculiar river valley.'” LILCO Brief at S n.6. Even
in these “abnormal™ situations, Staff's intent was to adjust EPZ boundaries ‘by
small amounts.” " /d.

The Staff adds that “the cure for any EPZ-related problem arising from events
taking place outside the EPZ is not to expand the zone, but to factor those mat-
ters into the planning for the protective actions (o be taken for those within the
10-mile zone.” /d. LILCO agrees, stating that the record shows that providing
accurate, consistent information to the public will minimize spontaneous evacu-
ation, and that this is the remedy contemplated by the regulations. LILCO Bnef
at 10, citing Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), LBP-82.70, 16 NRC 756, 779 (1982).

Further, even if spontaneous evacuation is to be considered a local condition,
they submit, it isn't the rype of local condition that can cause adjustments in
EPZ size, because the conditions contemplated in the regulation are those unique
conditions existing around each plant, as opposed o0 those that might arise at
the ume of an accident at any plant. Staff Bnef at 15-16; LILCO Brief at 12.

Continuing, they argue that Contention 22.C challenges the regulations in
two ways. First, it posits nongeographic conditions, ¢.g., spontaneous evacuation
and the utility-only nature of the response organizaton. Staff Bref, n.8; LILCO
Brief a1 4.5, 14, Second, the contention argues for more than minor adjustments
o EPZ size based on these “conditions.” Thus LILCO contrasts the 10-mile
generic finding (in NUREG-0396 and in the Commission's 1980 preamble to
the rule) with Contention 22.C's implicit cail for a dramatic EPZ expansion, i.¢.,
an expansion “to the west (0 encompass those persons who may be involved in
protecuve actions” and to the east 0 include “East End residents™ (which could
include those SO miles from the plant) who may have “the perception that they
would be trapped if the wind blew 1o the east”

For such a challenge to the rules, Intervenors allegedly should have sought
permission under § 2.758 1o litigate the contention, something that was suggested
to Intervenors early in the proceeding.

The Staff and LILCO also deny that there is any logical connection between
plume EPZ size and the ability to deal with spontaneous evacuation. LILCO
argues that “no matter where the boundary is drawn, there will always be
people outside it who then become part of a new hypothesized ‘shadow,'"
a problem earlier recognized by a TM/ Licensing Board. LILCO Brief at 10,
quoting Mctropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
LBP-81-59, 14 NRC 1211, 1553 (1981). Thus, says LILCO, with the use of
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Intervenors’ theories o determine EPZ poundaries, “the EPZ spreads out like
oil on water till it runs out of people.” /d."

Finally, LILCO and the Swaff note that the Licensing Board specifically
considered potential problems associated with spontaneous evacuation by those
outside the EPZ, rejecting several Intervenor assertions:

¢ that spantaneous evacuation would prevent the evacuation of those inside the EPZ
(Contentions 23.A-C);'*

that spontanecus evacuation of those outside the EPZ would significantly and adversely
affect evacuation times from within the EPZ (Contentions 65, 23.D and 23 H),**

that spontaneous evacuees fram ouiside the EPZ might harm themselves by entering
contaminated areas, and might impede evacuauon from within the EPZ (Contention
23.H)'® and .

that LILCO had drawn the EPZ boundary improperly such that it bisected discrete
populations and junsdictions (Contention 22.D).

LILCO Brief at 14,

C. Commission Decision

Resolution of this issue requires that we examine carefully the history of
the EPZ concept. The EPZ concept in NRC's emergency planning regula-
tions derives from the report of an NRC/EPA task force on emergency plan-
ning, NUREG-0396, “Planning Basis for the Development of State and Local
Government Radiological Emergency Response Plans in Support of Light Water
Nuclear Power Plants,” December 1978 (“Report™). The Report's conclusions
on EPZ size were based on analyses of both design-basis and serious Class 9

”Amb-\mudohdmuﬁmm.h-vm‘whutnmw
defecu. Fimt, 4 would farce LILOO 10 use limited planning rescources for people who generally will nat need
tham. Secand, i makes impossible the ek of the planner rying 1o decide on EPZ boundanes:

(that is, how many pecple and how far away) there will be in an emergenc, of unknown nature sametime

in the future. Thas sk is impossible. (Intervenars would use public opwnian polls for tis purpase, but

\ polls cannat predict actual emergency behavior | Even assuming e

of spontaneous evacuation. he then has 0 have & “nienon for where o

for exampis, will show fewer spantanecus evacuatons as distance from

the plant increases; ot what paunt o0 this decreating funcuon does ane end the EPZ7) Thare is no such
cotenon i NRC rogulations or guidance.

" See LILOO Answer ot 34, cinag PID [, 2! NRC at $04, 206-09 ("LILCO has given reasonabie cansideniion 1o
he possible impacys of shadow evacustion an evacustion Laffic snsing from within the EPZ " “excess evacuation
Pm“umdmcmdumﬁ

3 St Brief at 14, citiag 21 NRC st 801-09. Cf. LILCO Brief a1 12 (citing Conantion 45)
“mwrmmwmmwymdrmdmmwun g
motvation not o emer the EPZ" and that LILCO's plans for EPZ penmeter control were reasanable. PIL, 21
NRC at 84




accident consequences using analytical techniques and information available at
that time."’

For design-basis/loss-of-coolant accidents (DBA/LOCA), the Report con-
cluded, among other things, that for most plants the 25-rem (thyroid) and 5-rem
(whole-body) EPA protective action guides'* would not be exceeded beyond 10
miles from the plant, ¢ven using conservative assumptions and analyses. Re-
port, Appendix I at 4-6, As for serious Class 9 accidents involving core melt
and containment failure, the Report concluded that these protective action guides
generally would not be exceeded beyond 10 miles unless the containment failed
catasophically and there was a very large release of radioactive material. The
Report further concluded that even for very large releases, emergency actions
such as sheltering or evacuation within 10 miles would result in significant re-
ductions in deaths and early injunies. /d. at 6-7. From a probability standpoint,
the Report concluded that the probability of large doses from core-melt accidents
drops off substantially at abou: 10 miles from the reactor. /d. at 37,

Based on these considerations, the Report concluded that:

[Elmergency response plans should be useful for responding 10 any accident that would
produce offsite doses in excess of the PAGs. This would include the more severe design
besis accidents and the accident spectrum analyzed in the RSS. Afier reviewing the potential
consequences associaled with these rypes of acadents, it was the concensus [sic] of the
Task Force that emergency plans could be based upon a genenc distance out o which
predetermined actions would provide dose savings for any such accidents, Beyond this genenc
distance it was concluded that actions could be taken on an ad hoc basis using the same
considerauons that wend inko the mitial action determinations.

The Task Force judgment on the extent of the Emergency Planning Zone is derived from the
chansctenstics of design basis and Class 9 accident cansequences. Basal on the information
provided in Appendix | and the applicable PAGs a radius of about 10 miles was selected for
the plume exposure pathwey and a radius of about 50 miles was selected for the ingestion
exposure pathway, as shown in table |. Although the radius for the EPZ implies a circular
ara, the actual shape would depend upon the characieristics of & panticular site. The circular
or other defined area would be for planning whereas iniual response would likely involve
anly a poruon of the Wkal ares,

Report at 16.

T A Class 9 werdent 1 an scardent dered 10 be 40 low in prodeblily M not 0 require specific sdditional
provimons in the demgn of 4 reactor facility Such sccdents would involve sequences of Ruccesaive failures more
mwmwlammd-‘ou«mwmhmnamwum
safety features (Class 9 every sequences include those | ding 10 Wnal care mell and consequent degradation of
the containment boundary and those leading 10 gross fuel clad fadure or partal meit with independent faulures of
the contarment boundary). NUREG-M9%6 a1 26

"menm..numumudnduumvamummdmmm-vdmmm:nw.ww
wumanl prowective actan. See Mamual of Protecuve Action Cuadas and Prowective Actions for Nuclear Incidents,
EPA-S20/1.75-001 (Sepramber 1975)




Yd

e den

ot

-

-~

’ s - F P 1 £ 0 W
FSIFGINEIR SRS A SIS Y- + PN TSGR N T W

R O R a1 e R e W Vi L 4
L dhaads i s o dn e S s g e ’ S A I A

A reading of the Report indicates clearly that the margins of safety provided
by the recommended 10-mile radius were not cakulated in any precise fashion
but were qualitatively found adequate as a matter of judgment, Given the uncer-
tainues in estimations of Class 9 accident probabilities and consequences, there
was no other feasible choice in this regard. The EPZ's shape could be somewhat
different than the 10-mile circular radius implies, without compromising emer-
gency planning goals. Indeed, the Report is explicit that “judgment . . . will be
used in determining the precise size and shape of the EPZs considening local
conditions such as demography, topography, and land use characteristics, access
routes, local jurisdictional boundaries and arrangements with the nuclear facil-
ity operator for notification and response assistance.” These are, of course, the
considerations later cited in § S0.47(b)(2) with regard to determining the “exact
size and configuration” of the EPZ.

Nothing in the Report or in any other material in the emergency planning
rulemaking record compels a finding that EPZ adequacy is especially sensitive
o where exactly the boundary falls, and any such conclusion would seem
o be at odds with the overall thrust of the Report In particular, the task
force's analysis indicates that “adequate protective measures” in the context of
emergency planning is not 2 precisely defined concept. Earlier in this proceeding
we explained the concept of “adequate protective measures” in our emergency
planning regulations in CLI-86-13, 24 NRC 22, 30 (1986), as follows:

Mrnuqummhmw-wmm‘mdwhuuwmby
'mwm.'mmmm-‘ regulitions are an importani pant
dmmfmmfumgmmwn'wuy.Bc'mcy&ﬂum
chanacier from most of our siting and engineering design requirsments whico are directed
um;uma.ammwdﬂxdmm&c. eg. 10
CFR. §100.11. Our emergercy planning requirements do not require that an adequate slan
limmmwmmMacnmmmmfawrm
ewuup&mmmp&mn‘mnhmdlmnmlm,hy
suempt o achieve reasonabie and feasible dose reduction under the circumstances. wha may
be reasonable or feasible for one plant site may not be for snother.

It is implicit in this concept of “adequate protective measures” that a de-
lermination that a particular EPZ size will provide “adequate protective mea-
sures” does not in fact mean that emergency plaraing will eliminate, in ev-
ery conceivable acc dent, the possibility of serious harm o the public. If this
were actually the criterion, it would be difficult if not impossible to set any
a priori limits to the size of the EPZ or w the scope of required emergency
planning. Emergency planning can, however, be expected to reduce any public
harm in the event of a serious but highly unlikely accident.

But he rule clearly was intended to set such limits. Even under the Appeal
Board's analysis, the rule amounts o a Commission finding that adequate
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protection can be provided by an EPZ of limited size, 10 miles in radius, give
or take a few miles, but certainly much less than 20.

Given these circumstances, we think it is vntirely reasonable and appropriate
for the Commission to hold that arguments for “adjusting” a 10-mile EPZ to
improve safety, especially arguments that entail complex analysis and lengthy
liugation, are an impermissible challenge o the rule. The Appeal Bowrd has
in effect also treated the rule as imposing a cutoff, which the ~ppeal Board
places at somewhere more than 10 miles but certainly less than 20, The Appeal
Board's approach is not much different from simply reading 5047(bX2) as
requiring an EPZ “about 20 miles in radius” and then waking the position we
adopt, i.e., refusing to accept contentions that would enlarge an EPZ that meets
the criterion. But the rule says 10, not 20. The “outward creep” the Appeal
Board would allow seems in the end to have no logical limits, as LILCO and
the Staff argue.

Accordingly, we think the better interpretation is that the rule precludes
adjustments on safety grounds o the size of an EPZ that is “about 10 miles
in radius™ and that Contentions 22.B and 22.C should on this ground be deemed
imipermissible challenges o the rule. In our view, the proper internretation of the
rule would call for adjustment to the exact size of the EPZ only on the basis of
such straightforward administrative considerations as avoiding EPZ boundaries
that run through the middle of schools or hospitals, or that arbitrarily carve
out small portions of governmental jurisdictions. The goal is merely planning
simplicity and avoidance of ambiguity as to the location of the boundaries. With
such clanity, plans can be implemented with an understanding as w who is being
directed W take particular protective actions.'*

II. HOSPITAL EVACUATION

A. Background

Two hospitals, and perhaps a third as well, are located within the Shoreham
10-mile EPZ. The LILCO plan lists several hospitals outside the EPZ w0 which

1 Under 10 CFR §L758 the safery sufficiency of o 10-mile EPZ m~y will be chvlenged based on 4 showing
that there e special curcumsiances far the parucular mie thal were nat conmdered in the aemergency planning
ruemaking  Iservenom, who are fully familiar wath our rules in tus regard, have chosen nol © cast ther
contanuons in the allerrative as rule challenger under § 2 755 Over 4 years hawe now elapsed nnce the submusaion
of emergency planning wsues for Lugaton, and o recasurg of Comtentions 228 and 22.C s rule challenges would
he unumely in e extreme.

Nevertheless, whether there are special cucumstances st Shoreham hat were 1 envisioned i the nulemaking
and that would make it inappropnaie 10 sppiy the |Oomule EPZ nule w Shoreham cen sull be conndersd as pant of
the NRC Swuff's review of uncomested wsues To he sure bt no imporant safer ssue has heen overiooked in
s case, we reguest NRC Sufl 0 review tue wsue and 10 report 1o the Cammussian an 1t priar 0 any Licensing
ahove & power
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hospital evacuees might be sent. But the Licensing Board found that LILCO
had not obtained letters of agreement with hospitals outside the EPZ concerning
transfer of patients, had not provided for transportation for evacuation of EPZ
hospital patients until individuals in other “special facilities” (¢.g., nursing homes
and nursery schools) were evacuated, had not calculated evacuation times for
two of the three EPZ hospitals, and had aot predetermined the circumstances
under which EPZ hospital patients would be evacuated.

Nevertheless, the Licensing Board concluded that the LILCO plan was
adequate. In the Board's view, arrangements for the relocation of patients
o hospitals outside the EPZ could be made while the emergency was in
progress. This was considered adequate because the hospitals are close to
the outer edge of the EPZ, where the likelihood of receiving doses requiring
evacuaton is small, sheltering is the preferred emergency response in any event
because of the risks attendan. upon the movement of patients, and the EPZ
hospitals were constructed so as to be particularly suitzble for sheltering.

The Appeal Board reversed. It characterized the LILCO arrangements as ad
hoc, and found that contrary 0 the regulations’ requirement for EPZ evacuation
time estmates, LILCO had not provided time estimates for each EPZ hospital.
The Appeal Board also noted the Licensing Board's contrasting treatment of
hospitals and nursing homes. While the Licensing Board found no deficiency in
LILCO's failure 1w obtain agreements with hospitals for relocation of hospital
patients, it found deficient LILCO's failure to sufficiently identify and to include
letters of agreement with facilities outside the EPZ for accommodating EPZ
nursing home residents. The Appeal Board was puzzled by the Licensing Board's
contrasung treatment of these two areas.

In waking review, the Commission asked whether the regulations, ‘ncluding
§50.47(c)(1), “require evacuation plans for hospitals in the EPZ even though
sheliering would be the preferred option in most circumstances. '

B.  Parties’ Arguments Before the Commission
1. LILCO and Swff Arguments

LILCO argues before the Commission that NRC's emergency planning
regulations do not require evacuation plans for hospitals. LILCO argues that the
hallmark of the Commission's emergency planning requirements is flexibility,
recognizing the appropriateness of different approaches at different sites and for
different potential accident sequences. The key regulation, says LILCO, is 10
CF.R. §50.47(0)(10), which requires “(a) range of protzcuve actions . . . for
the plume exposure pathway EPZ . . . " This range of protective actions,
LILCO continues, in practice includes sheltering and evacuauon.
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While conceding that its plan doesn't have all of the detail contemplated
by NUREG-0654, LILCO argues that the standards of NUREG-0654 do not
constitute requirements, but rather are suggestions. LILCO then lists some of
those NUREG-0654 “suggestions,” e.g., that plans “shall include . . . means
for protecting (hospital patients), . . . means of relocation, . . . Ume estimates
for evacuation, . . . an estimate of the [hospital] population . . . [which]
‘shall usually be done on an institution-by-institution basis, [and] the means
of transportation . . . (for the hospital population).'™ Brief at 19-20, LILCO
concludes from these passages that “none of these provisions requires every
licensee to maintain a detailed plan for both sheltering nd evacuation of every
facility and population group in the EPZ." LILCO finds support for its positon
in the EPA Manual of Protective Action Guides, which “expressly acknowledges
the need in cerain circumstances !0 apply different criteria in establishing
appropriate protective action for special populations such as hospital patients.”
Id. at 20, Thus, LILCO concludes, “the regulations and guidance ‘explicitly’
allow different treatment for different groups such as hospital patients.”

LILCO's next argument on the hospital evacuation issue, and the only
argument offered by the Staff on this issue, is that even if the regulations
generally require evacuation plans, the Shorcham plan is not significanily
deficient in this regard, and thus, under § S0.47(c)(1), the Commission is not
compelled w deny the issuance of a license. Both LILCO and the Staff support
this argument by pointing to the Licensing Board's findings on the distance of
the hospitals from the plant (over 9 miles), on the heavy masonry construction
of the hosp.al buildings leading o 0.2 shielding factors (i.e., the dose inside
the buildings would be 20% of the dose outside), on the danger of evacuation
for patients, on the low probability of accidents that would require evacuation
for those more than 9 miles from the plant, and on the existing arrangements
for eventual evacuauon of the hospitals.

Finally, LILCO argues, it has developed reasonable evacuation plans for the
hospitals, Evacuaton vehicles first would complete their nursing/adult home
runs, and then report W0 hospitals on an “as needed” basis, as determined by
hospital administrators upon balancing information including that on weather,
projecied doses, and the risk of transporting patients. Moreover, LILCO argues,
the Appeal Board was mistaken that LILCO had not adequately calculated
evacuation umes for hospitals, since the Licensing Board specifically found that
the hospitals could be evacuated within 9 hours.®

'NMM!M&&
(A Jmbulances wouid not completely evacuste e Sulfolk County Infirmary uatl same § hours. S0 munutes
af\er the mitial noufication The evacuation of hospuals coudd well ake nmular amownis of me ot
least wuh rgard W ambulances. [(With regard @ arnbuleten |, the hospials are o o similar position
(W the Sulfalk County Infirmary, for which embuletie evacuation will take 4 hours, 40 munuies |
LBP45.12, 21 NRC ot 84546 (emphasus sdded)
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2. Intervenor Arguments
.

Intervenors argue that “LILCO's failure to plan for evacuation of hospital
patients is total,” with vehicle arrangements “expressly acknowledge(d]” in
the plan as ad hoc, and provisions for evacuation only ‘i vehicles become
available.” Brief at 15. These aspects of the plan allegedly violate the regulations
and NUREG-0654 by failing, for example, o identify relocation centers for
hospitals (an alleged violation of NUREG-0654 §§11.A.3, 1.10.4, and J.10.h),
by failing W proviue evacuation tme estimates for each facility (an alleged
violation of Appendix E w 10 C.F.R. Pant 50), and by failing 1o plan routes or
procedures for hospital evacuation (an alleged violation of both § 50.47(b)(10)
and EPA Protecuve Acton Guidelines).

Intervenors support the Appeal Board's view that the improbability of ever
needing 0 use any given prolective action is irelevant under the NRC's
emergency planning rules because those rules are based on an assumption that
a senous accident might well occur. Brief at 19-20, citing Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 713
(1985, review declined, CL1-86-5, 23 NRC 125 (1986). Morsover, Intervenois
assert that LILCO's allegedly “complete failure” w plan for hospitals can never
be viewed, using § 50.47(c)(1), as insignificant.®

C. Commission Decision

We agree with the Appeal Board's reasoning on this issue. Even though
sheltering will quite likely be the preferred protective action for EPZ hospitals
in the event of a serious accident, evacuation should not be prejudiced by the
failure 1o plan in advance. Appendix E tc 10 C.FR. Part 50 requires evacuation
ume estimates for the EPZ without exceptions for special [acilities such as
hospitals. Clearly, evacuation plans for hospitals must at least be developed in
sufficient detail W provide a basis for these estimates. Moreover, hospitals, as
a kind of “special facility,” are specifically mentioned .a the principal guidance
document in this field, NUREG-0654, and there is no suggestion in this guidance
that hospitals are to be treated specially as exempt from the evacuation planning
requirement that applies to other segments of the population within the EPZ.

We therefore conclude, in agreement with the Appeal Board, that the regula-
tions require the Applicant to fulfill the same planning obligations with regard
to hospital evacuation as the Licensing Board imposed in connection with other
like segments of the EPZ, such as nursing/adult homes. This conclusion does not

“ln-pam 0 LILCO's Bnef, lnervenon clamm that the Commussion should duregard many of LILOO'
wmmqmmmowdmCm‘swmm. perucularly nsofar s LILCO
wmmum:wupmwmrcwmum
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necessarily end the inquiry as to whether LILCO's Emergency Plan is adequate
with respect (o these hospitals. Under § 50.47(¢)(1), the Licensing Board could
still approve the LILCO plan if it found that the deficiencies related w the hospi-
tals were not significant for Shoreham. In fact, the Licensing Board did identify
factors that may have relevance to this question, such as distance from the plant
and construction charactenistics of the hospitals, However, it is not clear 0 us
that this was a matter adequately presented to or considered by the Licensing
Board, since the Licensing Board did not specifically discuss § S0.47(¢c)(1). On
remand, LILCO and Staff are free to raise the issue for appropriate resolution.

I, SUMMARY

In summary, we take two actions. First, we reverse the Appeal Board's
decision in ALAB-832 insofar as it admits Contentions 22.B and 22.C for
hearing. However, the NRC Staff is o advise us prior (G issuance of any
license for operation above 5% power whether there are special circumstances at
Shoreham that were not envisioned in the emergency planning rulemaking, and
that would make it inappropriate 10 apply o Shoreham the generic decision that
an EPZ of about 10 miles is adequate for emergency planning purposes. Second,
we uphold the Appeal Board's decision in ALAB-832 that the proceeding must
be remanded o the Licensing Board for further consideration of the evacuauon
plans for hospitals in the EPZ.

It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C,,
this Sth day of November 1987,

(The appendix has been omitted from this publication but can be found in the
Public Document Room, 1717 H Street, NW, Washington, DC 20555.)

*Cammusnonens Bernthal and Rogens were not present {or the affirmation of Uus order If ey had been present
they would have spproved L
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Cite as 26 NRC 400 (1987) CLI-87-i3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Frederick M. Bernthal
Kenneth M. Carr
Kenneth C, Rogers

In the Matter of Docket Nos, 50-443-OL-1
50-444-0L-1

(Onsite Emergency Planning

and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, ot al.
(Seabrook Station, Units 1

and 2) November 25, 1987

The Commission lifts ise <tay on issuance of a low-power operating license
for Seabrook in the event s «h a license is authorized and dismisses as unripe all
other pending motions seekii g to sty low-power operations. The Commission
also denies a request for an evidentiary hearing on summary review of the
sufficiency of the Applicants’ utility plan.

EMERGENCY PLAN: UTILITY PLAN AS SUBSTITUTE

In requiring Applicants to submit their utility emergency plan for summary
review, the Commission did not open the door 10 an evidentiary prehearing
on emergency planning issues. On summary review the Commission intended
that the plan need demonstrate only that adequate emergency planning was not
foreclosed.
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| EMERGENCY PLAN: UTILITY PLAN AS SUBSTITUTE

o AR AR AN R e SiF it The Commission refers to the standards for submittal of a utility emergency

Pt de BN i plan that were elaborated in CLI-87-3, 25 NRC 875 (1987) and reemphasizes

, BERNAT e G S that a utility plan must include measures o compensate for the absence of state

S L T G 70 o and local governmental planning and that it necessarily must be a good-faith
ek l~ O R submittal,

EMERGENCY PLAN: LOW-POWER LICENSE

: A The Commission's rules provide that a full evidentiary hearing on the offsite
S v e emergency plan is available before full-power operations, but is not required
it o before low-power operations. 10 CFR. § 50.47.

EMERGENCY PLAN: UTILITY PLAN AS SUBSTITUTE

3 Py (T E MR, On summary review, the Commission finds that the disputes about the

“ i B adequacy of the Seabrook utility plan are, as was the case with Shoreham,
R R S B S o litigation and political disputes. While the outcome of those dispuies is uncertain,
a3,y et TEN Tl Y S i ek the Commission cannot conclude on the basis of the papers before it that they
o7 e R, - are categorically unresolvable.

b L O

EMERGENCY PLAN: LOW.POWER LICENSE (SUMMARY
REVIEW OF UTILITY PLAN)

The Commission concludes that the other issues raised by Intervenors go
: beyond the summary review intended here. Those issues muy be legitimate
‘ questions o be raised at the full-power hearings on the emergency plans.

EMERGENCY PLAN: LOW-POWER LICENSE (SUMMARY
REVIEW OF UTILITY PLAN)

For its threshold determination, the Commission docs not need certain
information deleted by Applicants from the utility em*gency plan. Deleted
information that Staff and FEMA deem necessary tor full-power review of
the plan must be provided by the Licensees before low-power operation. Also,
Applicants should staie for the record their willingness 10 provide the detailed
information (o the other parties if necessary under appropriate protective orders.



EMERGENCY PLAN: LOW-POWER LICENSE (SUMMARY
REVIEW OF UTILITY PLAN)

The Commission's decision to lift the stay on low-power operations is dictated
by the Applicants’ good-faith submital of a utility emergency plan anc in no way
results from or depends on the recenty published revision of the Coramission's
emergency planning regulations, 52 Fed. Reg. 42,078 (1987).

MEMORANDUM AND ORDER
(Lifting the Order Staying the Director of Nuclear
Reactor Regulation from Authorizing Low-Power
Operations Due to the Lack of an Emergency Plan

for Massachusetts)

By this Memorandum and Order the Commission grants .\pplicants’ Septem-
ber 21, 1987 motion to vacate the stay entered in the Commission’s order of
January 9, 1987 (unpublished). The January 9 order barred the Director of Nu-
clear Reacwr Regulation from issuing a low-power license for Seabrook in the
event issuance of such a license was otherwise authorized so that the Commis-
sion might consider whether, as a matter of law or policy, low-power operations
should proceed absent the submittal of an emergency plan for that portion of the
plume exposure emergency planning zone that lies within the Commonwealth
of Massachusetts.'

This order lifting the stay does not itself authorize a low-power license for
Seabrook, as we explain more fully below. Also, consistent with its instant de-
cision, the Commission denies the remaining pending portion of the Request of
Atorney General James M. Shannon, Seacoast Anti-Pollution League (SAPL),
New England Coalition on Nuclear Pollution, and Town of Hampton for Briefing
Schedule and Hearing on Applicants’ Utility Plan, dated September 21, 1987, in
which the named parties sought among other things an evidentiary hearing on
the sufficiency of the Applicants’ utility plan before low-power operations would
be authorized for the Seabrook facility. Finally, the Commission dismisses as
unnpe all other motions seeking o stay low-power operations that are pending
before it; these motions may be refiled should a low-power license be authorized
in the future.

'ByummmuymmmmmwAmummmu.mnauum

plan. See CL1-87-2, 25 NRC 267 (1987), and CLI1-87-3, 25 NRC 875 (1987
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BACKGROUND

Both matters that we here address — the motion o vacate the stay and
the request for an evidentiary hearing on summary review — arose from the
Applicants’ submiutal, under cover of a letter dated September 18, 1987, of
x5 their utility emergency plan for Massachusetts. Such a plan for Seabrook had
% been required by the Commission as a matter of regulatory policy on April 9,
1987. CLI-87-2, 25 NRC at 270, In setting this requirement the Commission did
not open the door to an evidentiary prehearing on emergency planning issues,
LIRSS 4 but stated that on summary review the plan need demonstrate only that adequate

Tk emergency planning was wot foreclosed, i.e., that it was “in the realm of the

’ : possible.” On June 11, 1987, rejecting an earlier submittal by the Applicants,

e the Commission elaborated in CLI-87-3 on the standards for such a plan. The
e Commission emphasized that the plan must be a utility plan including measures
to compensate for the absence of state and local governmental planning and that
it necessarily must be a good-faith submittal.

i

i EVIDENTIARY HEARING DENIED
i
)

As should have been clear from the Commission's order in CLI-87-2, all
that the Commission intended need occur with respect to a utility plan submittal
2 SR " ' before low-power operations at Seabrook was summary review, The Commis-
AR AR A SRR Uy sion’s policy decision to require submittal of a bona fide plan before low-power
S : - operations was not intended o effect an excepuon 1o the Commission's rules
which provide that a full evidentiary hearing on the offsite emergency plan is
available before full-power operations, but is not required before low power. 10
CFR. § 5047, Accordingly, the motion for a hearing is denied.?

A VACATION OF STAY

On review of the positions of the parties’ on both the sufficiency of the

. submittal and the motion o vacate the stay and on its own review of the

¢ ; RN . . Applicants’ utility plan, the Commission accepts and agrees in essential tespects
, ; ; "3 with the analysis of the NRC Staff which supports the motion o vacate the
stay. The Staff's analysis closely followed the Commission's guidance in CLI-

87-3 and, based on the recitations in its affidavit describing its summary review,

concludes that the Applicants’ utility plan appears 10 constitute a bona fide utility

3mum~mmdm”mwhmmmh‘um
’ThCmmhmwnmmlmnudequLM'.
unopposed
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plan for those portions of the emergency planning zone that are located in the
Commonwealth of Massachusetts, See NRC Suaff's Response o0 Applicants’
Motion for Vacation of Stay, Oct. 20, 1987,

As the Staff stated, the utility plan addresses the sixteen planning standards by
which emergency plans are judged (see 10 CF.R. § 50.47(b) and NUREG-0654);
has compensating measures for the lack of state and local governmen’ partic-
ipation; has been submitted o the Federal Emergency Management Agency
(FEMA) and the NRC for review; and appears to be intended for implementa-
tion. Staff’s Response at 7-11.

Qur summary review of the utility plan, and the record before us, convinces
us that acequate emergency planning for the Massachusetts portion of the
emergency planning zone is “in the realm of the possible” or, stated conversely,
we are satisfied that the Massachusetts emergency planning issues are not
“categorically unresolvable.” CLI-87-2, 25 NRC at 270. In CLI-87-2, the
Commission, after analyzing its prior decision in Shoreham, CL1-83-17, 17 NRC
1032 (1983), and the decision in Cuomo v. NRC, 772 F.2d 972 (D.C. Cir, 1983)
dismissed as moot (March 12, 1987), contrasted the situation where emergency
planning issues are “categorically unresolvable™ with more typical situations
where there are litigation and political disputes about emergency planning whose
outcome is speculative. As we said in the decision,

[Thhe disputes that fueled the controversy in Shoreham were, by their nature, litigation and
polivcal disputes. And, as noted by the U'S. Count of Appeals for the Distnet of Columixa
Circunt, we observed in regard 10 Choreham, “the cutcome of litigation and political conflicts

frequently surrounding the grant of & final License is parucularly speculstive.” Cuomo v NRC,
TI2 F24 972, 976 (D.C. Cir. 1985). The emergency planning uncertainty al Shoreham could
have changed favorably or adversely at any wne as iewpounts changed or as sccommodations
were reached This is charactenstic of mamy maten in Lugaton, and the Commission
properly declined 1o regard the existence of such litigation as a factor precluding issuance
of & low-power license.

CLI-87-2, 25 NRC at 270. We find here that the disputes about the adequacy
of the Seabrook utility plan are, as was the case with Shoreham, litigation and
political disputes. While the outcome of those disputes is uncertain, we cannot
conclude on the basis of the papers now before us that they are categorically
unresolvable. We necessarily find, therefore, that adequate emergency planning
for the Massachuseus portion of the emergency planning zone is within the
realm of the possible. Because the policy concerns that caused us (o impose our
stay have now been sausfied, that stay is hereby vacated.

The various Intervenors in this proceeding have raised a number of issues in
their responses that we do not here address in detail. Those issues may turn out
10 be legiumate questions for the full-power hearings on the emergency plans,
and as such they will be addressed in the first instance by the Atomic Safety and
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Licensing Board. Suffice it for now for us to find that the issues raised reach
a level of detailed review that goes beyond the inquiry that we intended &s a
condition for lifting the stay of low-power operation.

This is not to say that the Commission is unconcerned about the extent of
the deletions of information from the plan. Wtile the Commission can well
understand why the Applicants might wish to withhold individuals' names and
phone numbers, given the emotionally charged atmosphere that surrounds this
particular plant, that concern must eventually give way to the needs of the Staff
and FEMA to review U emergency plans, However, the Commission does not
believe that it needs to have that information in its possession to satisfy itself that
the utility plan satisfies the policy concerns that we set out in CLI-87-3, Those
concerns have been satisfied for the reasons set forth in this order. We find that
the plan is bona fide and in the realm of the possible. That decision does not
require us to evaluate every detail of the proposed plan. Such an evaluation will
be made in the full-power proceedings. Nevertheless, as a condition of low-
power operation, the Licensees must provide to the Staff and FEMA any of the
deleted information that the Swaff and FEMA deem necessary for the detailed
full-power review of the emergency plan. Until such information is provided,
no low-power license shall issue. Also prior to low power, Applicants should
clearly state for the record their willingness to provide the detailed information
to the other parties to the proceeding, if necessary under approprate protective
orders from the Licensing Board. The Commission is confident that the Licensing
Board can fashion appropriate orders and procedures to allow full litigation of
contested issues without unnecessarily violating personal privacy.

POSTURE OF THE PROCEEDING

As the parties are aware, the Appeal Board's October 1, 1987 decision
on review of the Licensing Board's Murch 25, 1987 partial initial decision
authorizing low-power operations* may have disturbed legal footing of
authorizaton for low-power operations. As directed by .~ Appeal Board'
the Licensing Board shall expeditously determine whether considering the
issues that it is hearing on remand, it is appropriate 0 renew at this ume its
authorizatuon of low power or whether low-power operations must await further
decisions. The Appeal Board shall also consider whether any matter of which it
has jurisdiction should be resolved before low power.* The Commission ratifies
the Appeal Board's order that any decision by the Licensing Bnard prior (o

 See ALAB-§7S, 26 NRC 251 (1987), off' 1 i part and remandiag ia part. LBP-£7.10, 28 NRC 177 (1947)
¥ See ALAB-§75, 26 NRC & 276

‘mMmmwuwumumumwumM
qualificanon of coatial cable may be before the Appeal Board
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completion of the remand, if it authorizes low power, shall not become effective
for a period of 10 days following the date of its service to enable any dissatisfied
party (0 seek agency appellate relief.

Consonant with the foregoing discussion, the Comunission lifts its stay of low-
power operations. The conditions regarding the providing of emergency planning
information o FEMA, NRC Swff, and the parties must be sauisfied before any
low-power license can be authorized. Moreover, because no order currently in
force authorizes low-power operations at Seabiook and because the voluminous
motions and related papers before us are in some respects outdated, the riotions
and supplemental motions seeking a Commission sty of such operations are
dismissed. Should low power be authorized in the future, oppesing parties are
free to file updated stay mouons.

We wish to emphasize that our decision today is dictated by the fact that the
Applicants have made a good-faith submittal of a utility emergency plan. Our
decision in no way results from or depends on the recently published revision of
the Commission's emergency planning regulations. 52 Fed. Reg. 42,078 (Nov. 3,
1987, effective date Dec. 3, 1987). Our decision would be the same whether
the old or the new supplemental emergency planning rules applied.

Commissioner Rogers disapproved in part, and his additional views are
attached.

It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C,,
this 25th day of November 1987,

ADDITIONAL VIEWS OF COMMISSIONER ROGERS

The majority has indicated that it requires the submission of information
deleted in the utility plan to the Staff and FEMA, and under protective order to
u\eothawuapnormwissmmcofmylowpowau«mc

I am of the opinion that the information withheld from the plan should be
furnished to the Commission prior (o the lifting of the stay, so that we can assure

ourselves that the utility plan does indeed satisfy the policy concerns set out in
CL1.87-3,
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Acceptance criteria for the capability

Sponse L0 a 108s-0f-coolant accident

MEMORANDUM AND ORDER




Turkey Point nuclear power facility. In ALAB-846," we affirmed on sua sponte
review the Licensing Buoard's resolution in the applicant’s favor of Coniention
(d), submiued by joint intervenors Center for Nuclear Responsibility and Joette
Lorion? We did not pass upon, however, the Board's earlier grant of the
applicant's motion for summary disposition of Contention (b), the only other
contention of the joint intervenors that was admited for litigation. As we
explained, in the same decision in which it acted upon Contention (d) the Board
announced it intention 0 retain jurisdiction over Contenuon (b) pending the
receipt of further information from the NRC staff* In that circumstance, it
appeared appropriate 10 withhold appellate review in connection with Contention
(b) to abide the event of the final action taken on it below *

On June 23, 1987, having received the desired information from the staff and
concluded that there was no reason to withdraw the prior summary disposition of
Contention (b), the Licensing Board granted the applicant's motion 10 relinquish
jurisdicion and to terminate the proceeding * No appeal having been taken from
that action, it now is before us for sua sponte review.

2. The requested license amendments were directed W the facility's echni-
cal specifications concerned with the limits on the temperature of the fuel as-
semblies in the reactor core. The applicant desired the revision of those technical
specifications to accomplish two objectives: (1) the reduction of the neutron
flux at the reactor pressure vessel wall, which in wrn would mitigate vessel
embritiement and therefore the consequences of pressurized thermal shock and
(2) the removal of restrictions on facility operation that had been imposes prior
to the ume at which the applicant replaced the facility's steam generators, which
had a significant number of plugged tubes’

One of the acceptance criteria for facility emergency core cooling systems
stipulates that, in the event of a loss-ofcoolant accident, the “calculated maxi-
mum fuel element cladding temperature shall not exceed 2200°F ™ To establish
that the proposed amendments were consistent with the observance of that crite-
non, the applicant employed a computer morsl for the purpose of predicting the
peak cladding temperature on the fuel rods ' In Contention (b), the intervenors

—]
2% NUC Wl ((986)

¥ S LEP.$6.23, 24 NRC 108 (1986)

Y See LEPAS. 23, 22 NRC 300, 110-20 (1985)
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questioned whether the chosen computer model would provide a sufficiently
precise prediction to ensure that the 2200°F limit would not be exceeded.

In granting the applicant's motion for summary disposition of the contention,
the Licensing Board determined that the intervenors had not raised a genuine is-
sue of matenal fact respecting the adequacy of the computer model.'® Thereafter,
however, the staff informed the Board that that model required additions and
corrections.'! The staff went on (o state that it expected that, afier the necessary
adjustments were made, the computer model would stll support the conclusion
that the 2200°F limit would not be exceeded.!? Nevenheless, the staff felt it
necessary o consider taking some unspecified action with respect (o the interim
and continued operation of facilities such as Turkey Point."?

As above noted, this development induced the Licensing Board to retain
Jurisdic“ion over Contention (b) to await further word from the staff. That word
came in the form of a Board Notfication issued on October 23, 1986.'¢ The
Board was (0ld that the required changes in the computer model had not res: Ited
in a calculated cladding temperature in excess of the 2200°F limit.'*

We have examined the explanation given by the Board for its acceptance
of the staff’s present conclusion on the matter.'* That examination satisfies us
that the explanation is not flawed and provides a sufficient basis for the Board's
adherence (0 its previous grant of summary disposition of Contention (b).

The Licensing Board's June 23, 1987 memorandum and order terminating
this proceeding is affirmed.
It is so ORDERED,

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

19 5ee LBP-85-29, 22 NRC a1 316
' See LBP-86-23, 24 NRC at 130.
2 g

2 g

4 See LBP.7.21, 25 NRC w1 959
%14 w961

/g u 960-64




*'1s

g o - 2 .
Ao T W 5 i XN =Y A 20484
S LL LT R T el e G VA o W T LR el el

LA ekt o

Cite as 26 NRC 410 (1987) ALAB-879

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administr tive Judges:

Alan S. Rosenthal, Chairman

Howard A. Wilber
In the Matter of Docket Nos. 50-443-OL-1
50-444. 0L-1
(Onsite Emergency Planning
and Salfety Issues)
PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, of a/.

(Seabrook Station, Unlits 1
and 2) November 20, 1987

The Appeal Board in the onsite emergency planning and safety phase of
this operating kicense proceeding affirms the Licensing Board's rejection of the
intervenors’ motions to reopen the record and to admit two late-filed contentions
concerning the adequacy of two siren systems designed o provide offsite pubiic
notification of a radiological emergency at the Seabrook site.

EMERGENCY PLAN: NOTIFICATION REQUIREMENTS

The Commission’s regulations require emergency response plans to include,
inter alia, a means to provide early notification and clear instructions to the
populace within the plume exposure pathway emergency planning zone. 10
C.F.R. 5047(bX5).
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RULES OF PRACTICE: REOPENING OF RECORD (SIGNIFICANT
SAFETY ISSUE)

To prevail on a motion to reopen a record, a movant must show, inter alia,
that a significant safety issue is involved. 10 C.F.R. 2.734(a)(2). A contention
that raises an entirely new issue and is filed after the record has been closed
can be accepted for litigation only if it both (1) meets the reopening criteria
set forth in 10 C.FR. 2.734(a) and (2) survives a balancing of the five factors
that, by virtue of 10 C.FR. 2.714(a)(1), control the admission of any late-filed
contention.

RULES OF PRACTICE: REGPENING OF RECORD
(SATISFACTION OF REQUIREMENTS; BURDEN ON MOVANT)

The movant has the burden to establish, prior o reopening the record, that
the standards for reopening are met. The movant is not entitled o engage
in discovery in an effort o produce evidence that will support a motion to
reopen, Rather, the issue in each case is whether the available information meets
the standards for reopening, i.e., umely raises a significant safety issue which
might have affected a licensing board's decision, such that the record should be
reopened and discovery initated. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit No. 1), CLI-85-7, 21 NRC 1104, 1106 (1985).

TECHNICAL ISSUES DISCUSSED

Emergency notification sirens;

Siren testing;

Siren sound pressure level criteria;

Ambient background sound pressure level measurements;
Octave band.

APPEARANCES

Allan K. Fierce, Boston, Massachusetts, for the intervenor James M. Shannon,
Attorney General of Massachusetts.

Robert A. Backus, Manchester, New Hampshire, for the intervenor Seacoast
Anti-Pollution League,
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Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck and
Deborah S. Steenland, Boston, Massachusetis, for the applicants Public
Service Company of New Hampshire, e/ al.

Edwin J. Reis and Gregory Alan Berry for the Nuclear Regulatory Commis-
sion staff.

DECISION

The Commission's regulations require radiological emergency response plan-
ning to include, inter alia, means “to provide early notification and clear instruc-
tion to the populace within the plume 2xposure pathway emergency planning
zone [EPZ]." In the case of the Seabrook nuclear power facility, this require-
ment is being met in large measure by the installation of sirens in both the New
Hampshire and the Massachusetts portions of the EPZ.

In ALAB-875, we determined all but two of the questions that were raised
on the intervenors' appeals from the Licensing Board's March 25, 1987 partial
initial decision in the onsite emergency planning and safety issues phase o'
the proceeding on the Seabrook operating license application.’ The questiors
retained for later disposition concerned the correctness of the Board's rejecticn
in separate interlocutory orders of two contentions, filed after that phase of e
evidentiary record had closed, that focused upon the adequacy of the sourd
levels of the sirens installed in East Kingston, New Hampshire, and Merrima:,
Massachusetts.* In each instance, one assigned basis for the rejection was the
Board’s belief that the proponent of the contention had failed (0 stow in the
accompanying motion o reopen the record, as required by the Commission’s
Rules of Practice, that a significant safety issue was involved.® )

For reasons alluded to in ALAB-875,% we thought it might prove possible to
resolve the crucial differences among the parties on the siren matters without

110 CFR S0.470)5).

226 NRC 251 (1987)

3 Se¢ LBP-£7.10, 25 NRC 177
‘ammwummnuv.wmwm).mmu.m

conientian was spansored by the intervenar Seacor & Ami-Pollubon League and the Memmuc contention by the

imervenor Atarney General of Massachusetts.
Mnu@nm.hmﬂ%«muuum“mwm
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ndiclogical emergency, the Commisnion deemns the armingements for such notfication 1o be within the ambut of

onkie emergency plannuing, Se¢ Statement of Conndenstion sccampanying |0 CFR. 50 47(d), 47 Fed Reg. 30,232,

30,234 (19%2).
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2 B 20 e PN, the necessity of deciding whether, as a matter of law, the contentions in question
R A SR AL R GO were improperly rejected at the threshold.” Because the exoloration of that
Ny A S B Y possibility was still in progress at the time our review of all of the other appellate
kY AN issues had reached fruition, we concluded that the appropriate course was to
NI D e 8 render our decision on those issues without additional delay and W reserve
N X A X jurisdiction over the siren questions pending our further order.*
v AT RPN As will be seen, our endeavor (o obtain a settlement of the siren questions
ey Ehat was not entirely successful. We thus have had to confront the challenges w
LR s ey 4 the rejection of the East Kingston and Merrimac contendons. For the reasons
AT AR set forth below, we conclude that they are without merit. More specifically,
irrespective of whether consideration is given to information presented to us
that was not before the Licensing Board, we are satisfied that the contentions
do not raise safety questions of sufficient gravity to justify the reopening of a
closed record o accommodate them,

K

A. East Kingston

As observed in ALAB-875, the controversy involving the adequacy of the
four East Kingston sirens had its genesis in a test of those sirens performed
last January.® According to an affidavit supplied by the Seacoast Anti-Pollution
League (SAPL) in support of its motion to reopen the record o permit the
admission of a contention directed to the applicants’ siren system, the test
brought to light a number of deficiencies '® Specifically, one or more of the
sirens did not function at all during some phases of the test. And the functioning
sirens assertedly did not uniformly fulfill their intended objective.

In addition to pointing to this development as demonstrating the shortcomings
of the siren system, SAPL called attention 0 a January 1987 decision of the
Rockingham County, New Hampshire Superior Court in a suit instituted by
the Town of Rye, New Hampshire, against the lead applicant Public Service

B T L rL L IR S N —

ki,

i

y new ussue and s filled wfier the record has been closed
the g critenia set forth in 10 CFR 2734(2) and
ves that, by vairtue of 10 CFR. 2714(a)]), contral the sdmisnon of
any late-flled contenton. With regard o the East Kingsuon contention, the Licenning Board discussed the section
27140a)(1) factors but, given its that the

o balance thase factonm. See March 23, 1987 Memorandum and Order. The Memmac contention was rejected,
however, on the basis of both the recpening criteria and & balancing of the section 2.714aX 1) factons. See March
25, 1987 Memorandum and Order.

¥ See ALAB-£75, 26 NRC u 275,

%1d w214

! 1954¢ Seacoast Anti-Pollution League's Comtention and Motion 0 Admut Late-Filed Comtention, Reopen the
! Record o On-Site Emergency Planning, and Condition the lassvance of 1 License Up 10 5% of Rated Power
i on Applicants’ Campliance with 10 CFR § S0.47(0)(S) (February 6, 1987) [hermnfier SAPL's Contention and
i Maotion |, Affidevt of Fredenick H. Andenson, Jr
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Company of New Hampshire.!' In that decision, the court concluded that New
Hampshire statutory law precluded the grant of licenses (o the applicants o erect
poles on state or town-maintained highways for purposes related solely to the
siren system. On the strength of that conclusion, the court declared “null and
void” all such licenses issued by either Rye or a New Hampshire state agency
in connection with highways located in that municipality and nearby Hampton
Falls (which had intervened in the litigation).'* This declaration in turn led to
an order directing the applicants to remove the poles erected under the aegis of
those licenses.'?

In its March 23 memorandum and order, tr¢ Licensing Board determined that
neither the siren test nor the judicial decision gave rise to a significant safety
issue.'* With respect (o the test, the Berrd relied on an NRC staff affidavit to the
effect that it was not a reliable indicator of the capabilities of the sirens.'* This
was because (1) the proper procedures were not followed by the East Kingston
officials in conducting the test, and (2) a buildup of ice and snow had adversely
affected the operation of the sirens.'® On the latter score, the affidavit noted
that measures would be taken (o avoid a repetition of such a buildup: e.g., an
anti-icing agent would be applied to the sirens, which also would be reoriented
to point in a southerly direction.!’

Turning w the judicial decision, the Board observed that it had been ap-
pealed to the New Hampshire Supreme Count and, accordingly, had not taken
effect’® Consequently, the Board reasoned, th» decision lacked current safety
significance. The Board added that, were the sirens (o be subsequently removed
on the strength of an affirmance of the decision, the Commission's regulations
would bar reactor operation in the absence of aliernative measures o provide
the requisite reasonable assurance that the public health and safety would be
protected in the 2vent of an accident.'

In coming to grips with SAPL's challenge 1o the denial of its motion o reopen
the record, we encounter no difficulty in agreeing with the Licensing Board
that the concern engendered by the Superior Court's ruling is premature. SAPL
does not dispute that the siren poles have not been removed and will continue
to remain in place at least until the outcome of the pending appeal o the state

Y Sas Town of Rye v. Public Servica Co. of NH., No. $6-E-34 (NH. Super. v, Rockingham County, Jan. 22.
1987), attached w SAPL's Contention and Mation.

2/d wa

Bid wer

" Se¢ Memonndum and Order at 7.9

!5 See NRC Swff Respanse 10 SAPL's Late-Filed Comtention and Motion 1 Reopen the Record (February 26,
1987), Affidavit of William J. Lazarus.
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Supreme Court. That appeal was argued on October 7 and will be decided at
some currently uncenain date.*® We need not speculate on what the state Supreme
Court is likely to determine on the pivotal issue of New Hampshire law -~ a
course fraught with considerable peril in any event. If the court overturns the
result below, that will likely be the end of the matter. On the other hand, if the
directive to remove the poles in question is affirmed, the applicants obviously
will have 1o substitute for the sirens some other mechanism that will satisfy the
regulatcry requirement regarding “early notification and clear instruction o the
populace within the” EPZ? If SAPL believes that the subsitute proposed by
the applicants is insufficient to meet that requirement, it will have means at its
disposal to put that belief betore the Commission.®

On the matter of SAPL's concerns stemming from the January test of the
East Kingston sirens, none of the interested parties disagreed with our suggeston
at oral argument that the sensible course was to undertake another test during
the coming winter.® Accordingly, as noted in ALAB-875, in a July 30, 1987
memorandum and order (unpublished) we directed those parties to endeavor (o
come to an agreement among themselves with regard to the “test procedures that
should be utilized and the appropriate climatic conditions for the conduct of the
test.”™ That endeavor proved only partially fruitful. In the staff’s report on the
outcome of the discussions in which it, SAPL, and the applicants took part, the
staff advised us that agreement had been reached on all but three subjects.™
In SAPL's view, contrary to that of the applicants and staff, the test should
(1) include all sirens in the New Hampshire EPZ, rather than just those in Eas:
Kingston; (2) embrace the public address (and not merely the tone alert) function
of those sirens located in the beach areas; and (3) be scheduled not more thar
five days in advance.?

It is manifest from the text of our July 30 memorandum and order that
we had in mind a new lest of ths East Kingston sirens alone. The reason is
readily apparent. Once again the sole basis assigned for the claim of siren
system inadequacy advanced in the SAPL coniention was the outcome of the
test of those sirens. And at no time during the course of the consideration of
the contenton either by the Licensing Board or by us has SAPL provided any
information that might suggest an infirmity in the swrens located elsewhere in the
EPZ. That being so, SAPL is scarcely in a position to insist that, as part of any

2 See Applicant’s Response 10 Appeal Board Order of October 13, 1987 Supplemental Memorandum (October
30, 1987

3 See neprap 412

Bsse, ¢g., 10CFR 2.206.

B 5ee, 0.4 App. Tr. 63.64, 11618

%26 NRC u 274

5 See lester fram Edwin ] Reu 1 the members of this Board (Sepamber |1, 1987)

%4 w2 See also Seacoast Anti-Poliution League's Memorandum Regarding Tesmt of East Kingsion Surers
(Ocwober 1, 1987)
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settlement of the controversy surrounding the rejection of the SAPL contention,
the test be extended to sirens beyond East Kingston. The same is true with
respect (o SAPL’s argument that the test should encompass the public address
function of the sirens in beach areas. East Kingston does not include beach areas
and, therefore, its sirens will not be relied upon during a Seabrook emergency
for public address functions.”

Thus, the first two points of disagreement must be resolved in favor of the ap-
plicants and staff. This does not mean, of course, that the sirens in other portions
of the EPZ (both in New Hampshire and Massachusetts) will go untested. As the
staff has informed us without contradiction, the Federal Emergency Manag:ement
Agency (FEMA) has assumed by regulation the responsibility of determining
the adequacy of the applicants’ siren system as pan of its review of the overall
offsite emergency preparedness program for the facility.® It is inconceivable
that FEMA would undertake 10 make a determination in that regard without an
appropriate test of the sirens that are (10 serve as part of the emergency response
effort.

That leaves for consideration SAPL's objection to the applicants’ proposal
that a specific date for the East Kingston siren test be set well in advance —
indeed, in September the applicants and the staff settled upon January 30, 1988,
We think that there is substance to the objection. There is obviously no way of
now forecasting with any degree of confidence the weather conditions that are
likely 1o prevail several months hence. For all that was known when January 30
was selected, or is now known, on that date New Hampshire might be enjoying
a spell of unseasonably temperate weather. If so, the test would scarcely serve
its intended purpose (among others) of ascertaining how the sirens function in
the more severe climatic conditions that customarily attend upon Northern New
England winters.

In this connection, we are unpersuaded that, as the applicants maintain, it
would not be possible o mobilize in the space of several days the personnel
involved in the siren test and o provide adequate prior notice 10 the public.®
After all, there are only four sirens to be tested in a relatively small community,
with the consequence that a very limited number of observers and other
participants will be required.’ And while it may be true that, as both the
applicants and staff stress, one cannot predict weather conditions with absolute

7 See NRC Suff's Reaspanse 10 Appeal Board Order of Sepiamber 17, 1987 (Septamber 25, 1987) at 2.3;
Al ' Memonndum Regarding Test of East Kingston Suens ‘Septamber 30, 1987) u 2.

See NRC Suff 0 A Board Order of 17, 1987 R East
Swers (October &anl’). 3?;.1]«; See also qu’u\::nr 4 L‘Nmndm
Electnc Station, Unit 3), ALAB-732, 17 PRC 1076, 1104-07 & ndS (1983).
 See NRC Suff's Response 10 Appeal Board Order of Seprember 17, 1987, at 34, Applicants’ Memorandum
Regarding Test of East Kingston Sirens at 1.2
% See Applicanu’ Mamonndum Regarding Test of East Kingsian Suens a1 2.1

3 See loner of Edwin | Ru.Audtm(SumAeuanuM—F‘le.mjnnd.(:
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accuracy even four or five days in advance, it cannot be gainsaid that a prediction
in that time frame is likely to be much closer to the mark than a conjecture in
September regarding what the weather will be like on a particular day in late
January.

Notwithetanding these considerations, we cannot conclude that the action of
the applicants and staff in already determining the date for the test gives rise (o
a significant safety issue requiring the reopening of the record (o entertain the
SAPL contention. This being so, we lack the legal predicate for ordering the
applicants and the staff to reconsider what appears (o us 10 have been a premature
selection of a test date. The most that we can do is to urge such reconsideration
in the interest of increasing the likelihood (albeit not providing any assurance)
that the test will prove to be a reliable indicator of the ability of the sirens to
operate in inclement weather. In this regard, we think there is much (o be said
for the counterproposal that SAPL placed on the tabie during the settiement
discussions mandated by our July 30 order. Underlying that proposal are the
dual considerations that the test should take place in January or early February
and, in accordance with East Kingston's desire, on a Saturday. SAPL would
have it that, if on a particular Monday during that period the five-day weather
forecast called for the appropriate inclement conditions at the end of the week,
the test be then scheduled for the following Saturday. Should this procedure not
lead 0 the scheduling of a test for some Saturday prior w0 February 13, the test
would be set for that date irrespective of predicted weather conditions.®

B. Merrimac

The Auorney General's concerns respecting the adeguacy of the sirens
serving the Town of Merrimac rest on a quite different footing. Specifically,
through his late contention, the Attorney General seeks (o litigate whether the
sound pressure produced by those sirens will satisfy the acceptability standard
established by the NRC and FEMA jointly.” For lightly populated areas such as

B s \etter of Edwin |, Reis & 2

wmmmmm&-wmwuymmumnun.mmmm
counsel for the Aorney Genenal did nct participaie in the settiement duscussions perairang 10 the test of the Fast
w-;s«mms.umc.mnmmmmmuuamom
uwmuumummuummnMIMEw.ma
nwm@n-mm.nmummmmm-mwww
comments on SAPL's concerrs). Only ane of the Aamey Genenal's pants sppears 1o have same mibstance.
Mmﬂhmﬂmhm%“wmmhhumamﬂt
um&umwymmmawdmwdwwwnﬂ
mh‘um.w-mm-ﬁyhAmyGudMMumfahM
observers thought o be necessary
B Se¢ NUREG-0654FEMA -REP- | (Revision 1), “Caiteria for Preperstion and Evaluation of Rediological Emer-
goncy Resporse Plars and Preparedness in Support of Nuclear Power Plunu” (November |980) Mereinafier
NUREG-0654 ), Appendiz 3 at 3-10 10 3-11; FEMA-REP-10, “Guide for the Evaluston of Alert and Natfication
Symems for Nuclear Power Plants™ (November |945) (hereinafier FEMA-REP-10] u E-8
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Merrimac, that standard can be met in one of two ways. The utility may show
that, throughout the area they are called upon to cover, the sirens will provide
(either individually or collectively) a sound pressure level of at least 60 decibels
C (dBC).* Alternatively, the utility may demonstrate that, even though less than
60 dBC, the expected sound pressure level will exceed the average measurcd
daytime ambient (background) sound pressure levels by, preferably, at least 10
decibels (dB).»

It is not disputed that, in certain portions of the territory covered by them, the
Merrimac sirens fall short of meeting the 60 dBC coverage criterion.* Therefore,
to comply with the NRC/FEMA standard, in those areas the sirens must meet
the alternative critericn,

In determining that the Atorney General had not established that a significant
safety issue existed regarding the adequacy of the Merrimac sirens, the Licensing
Baoard relied on the results of a March 10, 1987 set of measwements of the
ambient sound pressure levels, which the applicants had commissioned.” Taken
in conjunction with the assumption (not challenged by the Auorney General)
that the siren coverage was at leact 50 dBC, those results reflected the existence
of the 10 dB differential. ®

In performing these measurements, the applicants’ consultant had utilized a
one-third octave band; i.e., it had collected scund coming within that frequency
range.” For his part, the Attorney General was of the opinion that a full octave
band should have been employed by the applicants’ consultant. Acting on that
opinion, the Attorney General had provided the Board with the results of mea-
surements taken by his consultant that ok account of the sound falling within
that broader range.“ Those results suggested that, assuming siren coverage of
exactly 50 dBC, in some areas the differential between ambient and siren sound
pressure levels was less than 10 dB.*' The Licensing Board declined, however,

”Thmhdimndumﬂmwcmmdmmwuwﬂmuw
decibels (dB). These measurements can be weghted by wfferent filier 0 the § oqup One
Such measurement 8 weighted by so-called “fllter T and i referred 10 as decibels C, or dBC. See Mechancal
Enginaer's Reference Book, at 1519 10 15-21 (A. Purnsh, | 1th ed. 1973)

Mnﬂhm.hmﬂmhmdmhﬂhmhddm&nmm-p-dmt-'vns
d'ﬂ'-hbhumdmbnldmqumd'dﬂC"Nomhuswdmn
the dufference in usage i ngnificant here.
”T\nmm‘ﬂwwIOQMUAW'-thMmlmSu
NUREG-0654, Appendix 3 at 3-8
‘&c.q..Applm'lmw‘CmdAﬂnrmO—uﬁmx.wameAamt
Late-Filed Comtantion . . . and Alternative Mauaon for Summary Duponition (Janvary 22, 1987), Affidavit of
In-kw.m(\-cdhh-\!.BmuluuA.M&Douuauy'l.lﬂs))A
77 Ses Masch 25, 1987 Memorandum and Order &t 5-6, 14
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(0 attach any weight o this consideration.® As it understood the FEMA guid-
ance on the methodology for taking measurements of ambient sound pressure
levels, tiie use of a one-third octave band is acceptable.®

On his appeal to us from the disposition below of the Merrimac siren
issue, the Attorney General insisted that, given the fact that demonstrated
compliance with the VRC/FEMA acceptability standard appeared to hinge upon
what frequency range was selected for measurement purposes, the record should
have been reopened o explore further that matter. At oral argument, howeve:,
he expresily conceded that the use of either 2 one-third or full octave band s
acceptable.* Given that concessior, we might well have brought our inquiry
to an end. For it amounts to an acknowledgement that the use of the one-third
octave band was sufficiently conservative for the purpose of ascertaining whether
there was the necessary differential between ambient and siren sound pressure
levels. And there is an at least tacit further acknowledgement by the Attorney
General that, as the Licensing Board found, the existence of the differential
was established by the results obtained from the measurement of ambient sound
pressure levels in the one-third octave band.

But we were also informed at oral argument tha: the applicants had scheduled
another set of measurements for later in the summer * In that circumstance, it
seemed prudent to await the outcome of those measurements before closing the
door on this subject. Among other things, we thought it of possible significance
that they would be taken in the summer, when presumably the ambient sound
pressure levels are at iheir peak.*® Accordingly, we instructed the applicants
to furnish the results of the measurements when available, together with a
descriptuon of the methodology emploved.

The measurements were taken on two days in latle August in a total of nine
Merrimac locations. At each location, the applicants’ current consuitant, Wyle
Laboratonies, collected the ambient sound for a fifteen-minute period in early
to mid-afternoon over a one-third ociave band. According to the applicants’
report, with a single exception the measured sound pressure levels were below
40 dB and, thus, at ieast 10 dC below the assumed siren sound coverage of 50
dBC. The exception was a location at wnich the measured sound pressure level

© See March 25, 1987 Memorandum and Order a1 15:16

Qg w1415

“App Te. 76

"Aw Te. ™

“MM‘!Wynﬂn_,_ FEMA ¢ ds that ambvent sound pressure leve' e measured
dunng e summer. See FEMA-REP-10 at E-# NRC Suff Respanse 1o Massachusets Asomey / al's Mouon
10 Reopen Record and Consider Late-Filed Contention with Revised Basis March 20, 1987 ot © 2

" See ALAB-£75, 26 NRC wt 274
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was 41 dB. An analysis by Wyle indicated, however, that the actual siren sound
coverage at that location would be in the neighborhood of 60 dBC.**

In short, the applicants’ report maintained that the August measurements
established that the 10 dB differential was met throughout the coverage area of
the Merrimac sirens.® Responding to the report, the Auorney General ook issue
with tw  aspects of the methodology employed by the applicants’ consultant.*
In addii.on, he supplied the results of measurements taken in September at his
instigation,*

As the Attorney General sees it, applicants’ measurements should have been
taken at each location at frequent intervals over a period of days. Further,
he expressed disagreement with the reference standard (Lg, exceedance level)
employed by Wyle in determining what level of ambient sound should be deemed
significant for reporting purposes.®

Our examination of the NRC and FEMA scund measurement guidance
brought to our attention by the parties does not address either of these concerns.*?
In essence, both agencies leave it up o the taker of the measurements (o
determine, at least in the first instance, the appropriate ime period and reference
standard. As earlier noted, FEMA ultimately will be called upon to decide the
adequacy of the Merrimac sirens.* In fulfilling this responsibility, it presumably
will consider, inter alia, the methodology employed by the applicants in
measuring ambient sound pressure levels. For present purposes, we need consider
whether it clearly appears that the methodology was so crucially fiawed that
no good reason exists (0 await the outcome of the FEMA review. No such
demonstration has been made. Indeed, the record establishes that, in taking
its measurements last February, the Attorney General's own consultant utilized
both a single thirty-minute pericd at each location and the same L, reference
standard selected by the applicants’ consultant.®* Even though the Attorney
General may prefer essentially continuous measurement taking and the different

‘Sah«fmhwwc.m.lr‘.mumdumkmﬂ.l”ﬂ.Audvn-uGen-

from Jahn R. Stearns, Wyle Labomtones, 1o the lead applicant (September 4, 1987) and Repon).

“ld..lqmu!.

”hufmmlhuuhmdmhn(wllﬂn

%! Sus id, Affidavis of Gregory C. Tocos See also leier from Allan R Fierce 1o the memben of this Board

(October 23, 1m.&.mrmwws~qmmmww:9m
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tbove the reparied level Ser A. Peterson, Handbook of Newe Meanaemens, st §7 (9th ed. 1980)

% See pensraily NUREG-0654; FEMA-REP-10; and FEMA-43, “Sundard Guide for the Evaluation of Alert and

Noufication Sysiems for Nuclear Power Plants™ (Sepuamber 1953).
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reference standard used by his consultant in its September measurements (the L,
exceedance level), it does not follow that the Wyle methodology is unacceptable
or unreliable

The singlc remaining question then is whether the Auorney General's Sep-
tember measurements themselves cast doub' on Lie applicants’ conclusion that
the Merriniac sirens are adcquate. Those measurements were taken by his
consultant, Cavanaugh Tocci Associates, at four locations chosen because of
the possibility of inadequae siren coverage.” As refiacted by the data for the
L¢o measurenents included in the consultant’s firal repoit, in three of those
locations® the average daytime ambient sound pressure level exceeded 40 dB;
in the remaining location,* the data established, the average ievel was below 40
dB.® On the basis of tie preliminary report piesaging these results,® we called
upon the applicants ‘o omvide us wiln any avai'able information regarding the
siren sound pressure levels at all four iocations.® In response, the applicants
supplied a» anaiysis by thewr consultant, Wyle, that assigned a siren sound
pressure level to each location.®

A simple mathematical computation utlizing both the Wyle analysis and the
data supplied by the Attorney General discloses that at three of the locations® a
differential of at least 10 dB manifestly exists between the siren sound pressure
level and the average daytime ambient sound pressure level (irrespective of
which reference standard is invoked). But at the fourth location — South
Pleasant Street — compliance with that acceptability criterion hinges upon which
reference standard is utilized in determining what ambient sound shou!d be
reported. Using the Ly, standard invoked by the applicants’ and the Atworney
General's consultants in their measurements early in the year, it turns out that
the 10 dB differential is satisfied. On the other hand, the L, standard now
adopted by the Attorney General's consultant (but not by that of the applicants)
produces a differential at South Pleasant Street of approximately 7 dB.®

”T‘Mopplwu'mlOMMMumuyb-unamamwns-mpcodmlum
reference sundard used for the August measurements. See Callendrello Affidavit, Atachment (letter of Robert
S. Berens W the lead applicant (March 11, 1987) wt 2). Yet the Auarney Genenl's sole voced objection 1o e
ustilized methodalogy related Lo the choice of 1 one third, rather than & full, octave band. See sipra pp. 918-19. Al
Unmdd\.Au’\-m.mnmwﬂnw&w‘lmbmhtmaAmyw
Whl&mmmddh““mwum

%7 See Ocober 2 lenier of Allan R Fierce at 3. See also Cavanaugh Tocei Final Report & 1, 11412
’R:nkod.SanhHamSmde@Sm
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€ See Order (October 13, 1987).

© Soe Applicants' Kesponse 10 Appeal Board Onder of October 13, 1987 Supplemental Memarindum, Affidsvit
of Lauis C. Sutherland
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There is nothing before us o support a FEMA preference for one standard
over the other. Moreover, inasmuch as at one time or another, the consultants
for both the Auorney General and the applicants used the Ly, standard, it is
beyond cavil that acoustic professionals on occasion resort to that standard. In
this circumstance, we cannot conclude that the Attorney General's September
measurements at the South Pleasant Street location give rise o an issue of
such safety significance that a reopening of the record on the adequacy of the
Merrimac sirens is mandated.*

In responding to the Wyle analysis, the Attorney General did not confine
himself, however, to calling attention to the South Pleasant Street situation.*” In
addition, he asked leave to conduct discovery 1o determine whether infirmiues
existed in the Wyle analysis that led to the values assigned to the siren sound
pressure levels at the four locations.® Controlling precedent stands in the way
of granting that request. In advising an intervenor that it had “misconstrued
the standards for reopening” a closed record in the Three Mile Island Restart
proceeding, the Commission had this to say:

The burden is on the movant o establish prior 1o reopening that the standards for reopening
are met. The movant is not entitled W engage in discovery in order 10 support a motion
10 reopen. Rather, the issue in each case is whether the available information meets the
standards for reopening, i.e., timely raises a significant safety issue which might have affected
thebcu:in;Bard'ldecummdlmw:mdebemedmddnmry
initiated.

The following year, in the Perry proceeding, the Commission reiterated the
“available information™ requirement in the course of overturning our determi-
nation to conduct a brief evidentiary hearing to probe further the safety signifi-
cance of an issue on which the reopening of the record was being sought.”

The Licensing Board's March 23 and 25, 1987, denials of the motions to
reopen the record to allow the admission of late contenions on the adequacy
of the East Kingston and Merrimac emergency notificauon sirens are affirmed.
This Board sull has before it, however, a recently filed motion of the Attorney

“NMQMWBMMhL‘,ML’mmumdM
wﬁmmmm.wnmmmmdmwydwmm
See Aorney General James M. Shannan 's Reply 0 Applicants’ October 30, 1987 Supplemental M, &
in Response 0 Appeal Board Order of Ociober 11, 1987 (November 11 1987)
'Saumdmomcmmxsanmmmmwuuuo-smww
Were Calculaied for Merrimac by Lous C. Sutheriand (November 13, 1987)
® Metropolisan Edison Co. (Three Mile Itland Nuclear Staian, Unit Na. 1), CLI-85.7, 21 NRC 1104, 1106
(198S).
7 Cleveland Electric [lhominating Co. (Perry Nuciear Power Plant, Units | and 2), CLI-86-7, 23 NRC 233, 215-36
(1986) (aung, i sddiion 10 Three Mule Isiand, Lowsiana Power & Light Co. (Wuterford Steam - wctnc Sution,
Unit 3), CLI-86 1, 23 NRC | (1986)).
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General seeking a reopening of the record to permit a late contention addressed

to the alleged removal of sirens in the City of Newburyport, Massachusetts.”

Action on that motion is deferred o await the receipt of the responses 1o it.
It is so ORDERED.

! FOR THE APPEAL BOARD

Eleanor E. Hagins

Secretary (o the
Appeal Board
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Cite as 26 NRC 425 (1987) LBP-87-30

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Morton B. Margulles, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

In the Matter of Docket No. 50-322-0L-3
(ASLBP No. 86-539-07-0L)
(Emergency Planning)
LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1) November 6, 1987

The Licensing Board grants Applicant’'s motion for summary disposition of
Contention 92, which alleges, in part, that there is no New York State emergency
plan 10 deal with an emergency at the Shoreham Nuclear Power Station and
that Applicant’s plan fails to provide for coordination of Applicant’s emergency
response with New York State, assuming such a response would occur. The
Licensing Board finds that the contention, as written, is clearly true and does
not raise any other unresolved health and safety issue. Therefore, the motion for
summary disposition should be granted, under 10 C.FR. § 2.749, because there
IS nO genuine issue as to any material fact and Applicant is entitled to a decision
as a matter of law,
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MEMORANDUM AND ORDER
(Ruling cn Applicant’s Motion for Summary Disposition
of Contention 92)

INTRODUCTION

On September 11, 1987, LILCO filed a motion pursuant to 10 CF.R. §2.749
for summary disposition of Contention 92, which alleges in part that there is no
New York State emergency plan to deal with an emergency at Shoreham and
that the LILCO plan fails to provide for coordination of Applicant’s emergency
response with New York State, assuming such a response would occur. The
Licensing Board's prior disposition of Contention 92 in favor of Intervenors had
been reversed and remanded by the Appeal Board.! In support of its motion,
claiming that there is no genuine issue as to any material fact and that it is
entitled 10 a decision as 2 matter of law, Applicant relies upon the existing
evidentiary record and the law of the case.

In an answer submitted October S, 1987, Intervenors request that the motion
be denied. They assert that there are unresolved issues of matenial fact and that
the requirements of § 2.749 are not met to grant LILCO's motion for summary
disposition. They oo believe that the subject issues can be decided based upon
the law of the case and the existing evidentiary record.

The Staff, in a response dated October 5, 1987, agrees with Applicant that it
is entitled 10 a decision as a matter of law and that LILCO’s motion for summary
disposition should be granted.

On October 20, 1987, Intervenors filed a response to the Staff response in
support of the LILCO moton for summary disposition of Contention 92. They
argue that, contrary to Staff's assertion, there are material facts in dispute with
respect to Contention 92.

In this Memorandum and Order, the Licensin® Board finds that the motion
for summary disposition of Contention 92 should be granted because there is
NO genuine issue as (o any matenal fact and Applicant is entitled to a decision
as a matter of law,

BACKGROUND

The Licensing Board considered and decided Contention 92 as part of a
grouping of contentions dealing with the ingestion pathway.? It found that no
site-specific plans for Shoreham exist in the New York State plan. We further

LALAB-847, 24 NRC 412, 429-33 (1986).
1LBP-85.12, 21 NRC 644, 647, 875 (1985)
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found that LILCO has the capability o perform the four specific tasks’ that
have been identified as State functions, although we did not expect that that is
all that a state might do in a genuine emergency. We decided that the absence
of commitment, resources, and decisionmaking capability and authority of the
State, together with similar absences on the part of the County, constitutes a
serious deficiency in the LILCO plan and concluded that public health and
safety could not be protected as well by LILCO acting alone as it could if
LILCO were acting in concert with the State of New York and the County. The
Board decided that the State and County prevailed on Contention 92; the lack
of State participation constituted a serious substantive deficiency in emergency
preparedness at Shoreham,

The Licensing Board also heard as part of the grouping of ingestion pathway
contentions, Contention 81, which alleges that the utility's plan contains insuf-
ficient procedures or means for implementing protective actions for the 50-mile
ingestion exposure pathway.

The Board ruled in LILCO's favor on Contention 81. It found that LILCO’s
plans are adequate for management, monitoring, issuance of warnings, and
means for implementation, through notification of producers and through pur-
chase of possible contaminated food in the ingestion pathway EPZ.* The Li-
censing Board finding on Contention 81 remains intact. It was not disturbed on
appeal.

Also relevant, as part of the legal authority issue, we heard and decided
Contention 7, which alleges that the LILCO plan provides that various LILCO
employees and contractors will be responsible for determining, making available
to the public, and implementing protective action recommendations for the S0-
mile ingestion exposure pathways, which activities under State and County law
are unlawful for LILCO's employees and contractors to perform.

We found that the activities described in Contention 7 were prohibited
by State law and that this defect in the LILCO plan was not eliminated by
preemption or through Applicant’s realism argument.®* Although the Licensing
Board's rulings on the legal authority issue were upheld by the Appeal Board,®
they were reversed and remanded for further evidentiary hearing based on
LILCO's realism argument.” The process has started for holding the hearing
called for in CLI-86-13.

’(X)Dacmmwmmuumd:omm. (2) ingesuon pathway sampling in the
20@4 EPZ; 3) merdicton of contaminated foods; and (4) protective sction recommendstons. /d st 883

id u 877

S1d w $95-912 919

CALAB-818, 22 NRC 651, 673.76 (1985).

TCLI-%6-13, 24 NRC 22 (1986).
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POSITION OF THE PARTIES

Contention 92 on which LILCO requests summary disposition reads as
follows:

There is no New York Scate emergency plan o deal with an emergency at the Shoreham
plant before this Board. (See, Attach. 1.4.2). In addition the LILCO Plan fails 1o provide for
coordination of LILCO's emergency response with that of the State of New York (assuming
arguendo, such a response would be forthcoming). (See FEMA Report at 1). In the absence
of a State emergency plan for Shoreham, there can be no finding of compliance with 10
CFR. $§50.47(ax2), 50.47(b), or NUREG-0654 §§ LE, I F, LH or [L

(footnote omitted).

In support of its motion for summary disposition, LILCO argues that the
Board's bases for ruling in favor of Intervenors on Contention 92 in its Partial
Initial Decision have been specifically rejected by the Commission or the Appeal
Board and that since the Board had resolved all disputed factual issues in
LILCO's favor in its previous decision there is now no material fact in dispuie
on Contention 92 and LILCO is entitled to a decision in its favor as A matter of
law,
The elements of LILCO's argument are complex and they require further
elaboration. According to LILCO, the Board in its Partial Initial Decision
refused to accept LILCO's plan for the ingestion pathway as an odequate ii@nm
compensating measure under the provisions of § 50.47(c) where there was a
total absence of State emergency planning for Shoreham and no assurance
existed that any coordinated response t0 an emergency from the State could be
expecied. This view of the regulations LILCO argues was reversed and remanded
by the Appeal Board, which in turn based its opinion on the Comm.ission's ruling
in CLI-86-13 where the Commission determined, in the context of reviewing
LILCO's overall proposal, that a utlity plan prepared without any governmental
cooperation might pass muster under 10 C.F.R. § 50.47(c). LILCO next argues
Lat the Board's second ground for deciding Contention 92 was its belief that
the public health and safety could not be prowected as well by LILCO acting
alone as it could if LILCO acted in concert with governmental authorities and
that this ground was set aside by the Appeal Board on remand in favor of a
reexamination of whether there are identifiable deficiencies in LILCO's ability
to fulfill four Stzte functions (which were identified by LILCO in hearing) so as
to render the plan inadequaie. As to that matter, LILCO asserts that the Board
found in its Partial Inital Decision that LILCO could adequately perform the
specified functions and that there are no other issues within the scope of this
contention specifying other possible deficiencies regarding actions to be taken
in the ingestion pathway. There being no further matenial issue of fact in dispute
according to LILCO, it is entitled to summary disposition on Contention 92,
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LILCO appended to its motion a “Statement of the Material Facts as to Which
LILCO Contends There Is No Genuine Issue to Be Heard on Contention 92 (No
New York State Emergency Plan).” LILCO's statement consists of five material
facts which in abbrevialed form assert: (1) The State and County would make
a best-efforts response using the LILCO plan in an emergency; (2) the four
specific functions performed by the State in an emergency are dose projection,
ingestion pathway sampling, interdiction of contaminated foods, and issuance of
protective action recommendations; (3) the four State functions have to do with
the ingestion pathway and are performed in the aftermath of an accident; (4) the
Applicant will perform the four State functions but will defer 1o decisions of the
Governments if requested; and (5) the Applicant has the caability to perform
the tasks that have been identified as State functions.

LILCO further asserts that coordinaton with the State is not a litigable issue
because the Board's original ruling on Contention 92 was based on the absence
of a State response altogether and not on the absence of coordination and because
the issue of coordination is part of the realism issue and should not be duplicated
under Contention 92.

The Governments filed an answer to LILCO's motion on October S, 1987, in
which they opposed summary disposition of Contention 92, The Governments
base their opposition primarily on that portion of Contention 92 which asserts
that LILCO’s plan fails to provide for coordination of LILCO's emergency
response with that of the State. In the Governments’ view the evidentiary record
is completely void of any demonstrated preparedness on the part of the State
of New York, and this prohibits a finding that there will be an integrated or
coordinated response or that the response (o an emergency will be adequate,

As 10 the four State functions in emergency response that were proffered
by LiLCO in its defense against Contention 92, the Governments claim that
LILCO cannot seek to prevail on Contention 92 based on its asserted capability to
perform them because the New York Supreme Court and the Appellate Division
thereof ruled in Cuomo v. LILCO that the functions to be performed by LILCO
under its plan constitute illegal usurpation of the police power. Thus in the
Governments’ view, LILCO's capability to perform the specified State functions
is irrelevant to the resolution of Contention 92.

Additionally, the Governments argue that, following the Appeal Board's
remand in ALAB-847, there remain triable issues of material fact with regard
o the adequacy of the LILCO plan to fulfill the four State functions. Ir
addition to the asserted legal prohibition cited above, the Governments now
assert that the four functions cited by LILCO are merely representative of the
kinds of functions that New York State might perform in an emergency. Taking
their cue from language used by the Board in its Partial Initial Decision (Mwe
have a great deal of trouble accepting that that is all a State might do in
an emergency.”) Intervenors assert that Contention 92 raises issues broader
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than the four State functions discussed in LILCO's motion. The primary issue
they say concerns whether LILCO’s plan provides for coordination of LILCO's
emergency response with that of the State. Without stating specifically what
else the State might do in an emergency, Intervenors rely on instructions from
the Appeal Board that the Board should determine on remand whether and how
the State's participation would make the plan better. Thus, say the Intervenors,
there is an absence of evidence of record that New York Stale would parucipate
in an emergency; that an ad hoc Stale response would comply with NRC
regulations; or that it would be meaningful, coordinated, or integrated with
LILCO’s response. Absent evidence of record on the nature of a State response
in an emergency, Intervenors assert that the Board may not reach a conclusion
other than that there is no reasonable assurance that an integrated or coordinated
emergency response that includes the State would occur. Intervenors support
their position by citation to the Commission's decision in CLI-86-13 in which
the Commission assumed that the Governments would respond Lo an emergency
with their “best efforts™ but was unwilling to assume that such efforts would be
adequate without additional evidence. Further support according o Intervenors
comes from the Board's decision on LILCO's motion for summary disposition
issued September 17, 1987 (LBP-87-26, 26 NRC 201), wherein the Board found
that the question of adequacy of Government response under the “best-efforts”
assumption required further development of evidence before it could be resolved.

Intervenors acknowledge LILCO's argument that we should not duplicate
our efforts and that the issues raised by Contention 92 are in some ways similar
to the realism and legal authority issues for which evidentiary hearings are
to be held. They continue to oppose summary disposition, however, on the
basis that Contention 92 has been at issue since July 26, 1983; its admission
was not opposed by LILCO, its allegations and issues raised have never
changed. In Intervenors' view, LILCO's assertion of duplication is merely
backdoor maneuvering seeking to oppose Contention 92's admission.

Intervenors cppose LILCO's claim that the four identified State functions
apply primarily to the ingestion pathway. They cite two — dose projection and
protective action recommendations — which they claim are primarily related
to plume exposure EPZ activities. Thus these are not activities to be done
in the aftermath of an accident when there would be little time pressure on
their accomplishment, and in any event the Board has ruled that the uming and
pressure under which a response must be made are irrelevant 10 the requirements
imposed by NRC's regulations.

In sum, Intervenors claim that it is the coordination issue of Contention 92
that most clearly mandates denial of LILCO's motion. This is so, say the In-
tervenors, because in its interpretation of CLI-86-13 all four State functicns
have been found by this Board to involve factual disputes requiring denial of
LILCO's motion for summary disposition of the legal authority iss' ¢s. Inter-
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venors assert that renewed scrutiny is required even for contenzions that were
previously resolved in LILCO's favor, such as Contention 81, because the sit-
uation confronting the Board was so changed by the Commission’s decision in
CLI-86-13,

The NRC Staff responded in support of LILCO's motion oii October 5,
1987, In its response the Staff reviews CLI-86-13, ALAB-847, and the Partial
[nitial Decision and concludes that there are no material facts in dispute. Ac-
cording to Staff, our determinations under Contention 81 and the facts in the
record provide an ample basis “or the Board to find under § 50.47(c) that the
LILCO plan constitutes adequsie interim compensating action permitting a rea-
sonable assurance finding, notwithstanding lack of literal compliance with 10
CF.R. §50.47(b)(10) and NUREG-(;54. Intervenors found it necessary to re-
spond to the Staff, but their discussion was unproductive o disposing of the
issues.

DISCUSSION

A literal reading of Contention 92 reveals that it makes two factual assertions
and two legal assertions. The Contention alleges as factual matters that no
State emergency plan is before this Board and that no planned coordination
between LILCO and the State is provided for. It alleges as legal matters that as
a consequence there can be no compliance with specified portions of § 5047
and portions of NUREG-0654. The contention has specificity only for the things
alleged and not for any additional specific defects that Intervenors may wish to
litigate by implication. LILCO, in its defense against Contention 92, specified
in testimony four issues that it said the State normally perforras and claimed,
on the basis that it could perform them, that it was entitled to prevail under
the provisions of § 50.47(c) which, among other things, would permit licensing
where adequate interim compensating measures were taken for deficiencies
found in an emergency plan. The Board was willing in its Partial Initial Decision
to accept LILCO's demonstration, in essence, as a necessary one but could not
find record support of sufficiency under a literal reading of the contention. We
specifically expressed doubt as 0 whether the four matters raised by LILCO
were exhausuve of State functions in a planned response to an emergency. (We
note here in passing that NUREG-0654 specifies ninety-five elements as State
responsibilites in emergency planning). We review this history 0 make clear
that the four State functions that have become an issue in this contention arise
from LILCO's litigation strategy and not from any specification of issues by the
Intervenors in their contention nor from anything the Board directed.

We iniually admitted Contention 92 for litigation simply because it has
the requisite basis and specificity for admission under NRC regulations. The




specificity of the contention is not diminished because the mauers alleged are
. cadly stated. The contention alleges, as comprehen<ive flaws, that no State plan
is before the Board and that LILCO’s plan fails to provide for coordination with
the State in an emergency. There is no evidence that Intervenors ever intended to
litigate possible specific deficiencies in the LILCO plan under this contention or
to extend its reach beyond the allegations plainly stated. The evidence indeed is
to the contrary because Intervenors did not do so in the hearing; they submitied
other contentions alleging specific deficiencies in the plan, and their references
to violations in the contention itseif are broadly stated. For example, they allege
that the violations they perceive include noncompliance with § 50.47(b) in its
enurety even though that section contains sixteen specific requirements on a
broad range of subjects. Similarly, Intervenors reference perceived violations
of §1 of NUREG-0654. That sectici, however, contains no specific planning
requirements. That section states the underlying rationale and conceptual bases
for the emergency planning requirements that are stated in detail in §1II of
NUREG-0654. Thus we are persuzded now as we were in our Partial Initial
Decision that Contention 92 was intended to specify a global and conceptual
deficiency in the plan which includes the full collection of State functions
without specifying each of them one by one. The truth of Contention 92 can
therefore be determined by a simple measure of whether a State plan for
Shoreham exists and whether there is a planned coordination between LILCO
and the State in the event of a radiological emergency at Shoreham,

By that standard, no party disputes and neither the Board nor the Commission
expresses any doubt that the factual allegations of Contention 92 are true.
Moreover, the legal allegations of the contention are also recognized by the
Appeal Board as literally true. The Appeal Board stated in ALAB-847: “We
agree with the Licensing Board that, in terms, LILCO cannot sausfy section
50.47(b) or conform to the guidance in NUREG-0654," 24 NRC at 431, Thus
there are no material facts in dispute on Contention 92, and under the ruling of
CLI-86-13, summary disposition is required as a matter of law,

The foregoing conclusion is not at variance with the Appeal Board decision
in ALAB-847 which instructed us on remand 10 “reexamine whether there are
identifiable deficiencies . . . to fulfill the four state functions so as to render the
LILCO plan inadequate.” /d. at 432. We have conducted such a review ourselves
and find no basis in the record or in the parties’ responses to this motion for
altering our previous conclusion that LILCO has the capability to perform the
four State functions that it identified in the heariig. No party has argued, and the
Board does not believe, that any possible insufficiencies in LILCO's plan result
solely from either (i) LILCO's inability to do things not required by regulations,
or (ii) the State's capacity to provide a level of safety beyond that considered
adequate, The only insufficiencies alleged by Intervenors are their perceived lack
of LILCO's legal authority to perform the four functions and their view that a
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broader inquiry into State emergency response function is now required by the
Commission’s decision in CLI-86-13. However, we have provided for adequate
inquiry into the legal authority question in our decision denying LILCO's motion
for summary disposition of the tea legal authority contentions. Intervenors are
not persuasive that a broader inquiry into State function is required since the
Appeal Board has ruled that review of the four State functions proffered by
LILCO is adequate. If we were required by ALAB-847 0 inquire into how the
participation of the State would make the plan better, we conclude that that
issue is encompassed within the issues that will be addressed as a result of our
decision denying summary disposition of the ten legal authority contentions.

Intervenors argue that our interpretation of CLI-86-13 in our decision denying
summary disposition of the ten legal authority contentions requires us o take &
consister. position here. In our previous decision, we concluded that summary
disposition of those contentions must be denied because there existed unresolved
issues of fact related to the nature and adequacy of government response under
the Commission's best-efforts assumpuon. We 1gree that Contention 92 could
be viewed as raising the same issues, particularly regarding the four State
functions. The issue of the adequacy o government response is, however, new
lo the case because of the Commission’s decision in CLI-86-13, Our previous
decision provides an adequate mechanism for inquiry into the new issue of
adequacy of government response. Subsequent to that decision we afforded
the parties the opportunity to advise us on the proper specification of issues
for tnal. Those matiers have not yet been decided. We are persuaded by the
foregoing considerations of the validity of LILCO’s argument that we should
not duplicate our inquiries under Contention 92. Intervenors' arguments o the
contrary were generalized and unpersuasive, and they acknowledged that the four
State function issues were also raised within the scope of the ten legal authority
contentions. We therefore conclude that any issues related to the adequacy of
government performance that arguably might be included within the scope of
Contention 92 can be consolidated within the scope of issues remaining for
tnal without prejudice to any party. We conclude that summary disposition of
Contention 92 wouid not be inconsistent with our previous action dealing with
the ten legal authority contentions.

The essence of the dispute on Contention 92 is legal rather than factual. In
our Partial Initiz! Decision we found that the truth of Contention 92 had adverse
consequences (o the acceptance of LILCO's plan. The Commission, however,
has decided with finality the legal effect of the absence of a State emergency
plan for Shoreham. The Commission has ruled that LILCO's plan can serve
as an adequate interim compensating action under § 50.47(c) even in the total
absence of State planning; that the State and local governments can be expected
lO participate in an emergency response with their best efforts even though that
response is unplanned; that the standard of equivalent protection employed by
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the Board in its Partial Initial Decision was too stringent; and that a more flexible
interpretation permitting LILCO to demonstrate that it can achieve results that
are generally comparable to what could be achieved with State and County
participation should be employed. With those interpretations by the Commission,
the Board concludes that the truth of Contention 92 does not require a finding
adverse to LILCO.

The Board has considered the five material facts as to which LILCO claims
there is no genuine issue and the Intervenors' response, We conclude that
LILCO's facts are supported by the record and that they have not been adequately
controverted by intervenors., The Governments argue generz'ly that LILCO's
facts are not material to the resolution of Contention 92 and they specifically
challenge LILCO's assertion in its statement of uncontested facts (number three)
that the four State functions have to do primarily with the ingestion pathway. That
assertion is contrary to the record, however, because the parties litigated this
contention as part of a cluster of ingestion pathway contentions, and the entire
record of this case was assembled without dispute among the parties that the
functions of State and local government were apportioned in a manner that
assigns responsibility for the 10-mile EPZ primarily 10 local government and
responsibility for the ingestion pathway primarily to the State. Intervenors’
response therefore does not raise a material issue on Contention 92.

The Board concludes that Contention 92 has served its purpose of establishing
on the recced that no State emergency plan for Shoreham is before this Board
and that there is no provision for planned coordination between LILCO and
the State. The Contention as written is clearly true and, according to our
interpretation of the Commission's decision in CLI-86-13, does not raise any
other unresolved health and safety issue, and summary disposition is required.
Applicant’s mouon is therefore granted.




$ motion
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Margulies, Chairman
ADMINISTRATIVE LAW JUDGE
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ADMINISTRATIVE JUDGE
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Morton B,

ORDER
Based upon all of the foregoing, it is hereby ordered that A
for summary disposition of Contention 92 is granted.
Jerry R
Frederick J. Shon
ADMINISTRATIVE JUDGE
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Dated at Bethesda, Maryland,
this 6th day of November 1987,
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Cite as 26 NRC 436 (1987) LBP-87-31

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL
Before Administrative Judge:

Charles Bechhoefer
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in the Matter of Docket No. 55-60755
(ASLBP No. 87-551-02-SP)

e Ly

e

ALFRED J. MORABITO
(Senior Operator License for
Beaver Valley Power Station,
Unit 1) Novamber 24, 1987

In an informal proceeding invciving an Applicant’s appeal of the denial of his
senior operator’s license, the Presiding Officer authorizes an oral presentation,
outlines procedures for the presentation, and sets forth matters for both the
Applicant and the NRC Staff to address at the presentation.

MEMORANDUM AND ORDER
(Need for Further Inforination and Requirement
for Oral Presentation)

I have reviewed the claims set forth in Mr. Morabito's Specification of
Claims, dated July 31, 1987, including the attached appendices; the response
of the NRC Staff, dated October 9, 1987; and Mr. Morabito's reply, dated
November 7, 1987. In response to the Staff's Motion for Opportunity to Respond
10 Rebuttal Filed by Mr. Morabito, dated Nov~-.ber 19, 1987, and in accord
with my Order of October 23, 1987, the St .« may respond to new information
submitted by Mr. Morabito in his reply, on ihe schedule set forth herein.
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[ have also ascertained that there are several areas (set forth in the Attachment
hereto) as to which I will require information beyond that already submitted by
the parties, in order to reach a delermination whether Mr. Morabito passed both
the written and the simulator segments of his senior operator license exami-
nation. Because of the already exiended length of time that has elapsed since
Mr. Morabito initiated his appeal, anZ because answers and further information
that 1 have requested will likely provoke followup inquiries, 1 have also de-
termined that an oral presentation should be held. As direct testimony for that
oral presentation, | will consider (1) both parties’ responses (o the inquiries set
forth in the Attachment; (2) the Staff's response 0 Mr. Morabito's reply; (3) the
Specification of Claims (to the extent it relates to Mr. Morabito's examination),
the Staff response thereto, and Mr, Morabito's reply (all previously filed).

This oral presentation is being scheduled because of my need for further
information or clarification of informauon, not because of Mr, Morabiw's
request for an oral presentation “as a platform for initiaung national debate™ on
the operator license examination [« cess (Specification of Claims at 32). Matters
considered will be limited to the specific items identified herein, unless otherwise
requested by a party and approved by me. Al the oral presentation, [ will
pose questions on the matters to be considered. Dr. David L. Hetrick, the
technical interrogator, may also question the parties. Although cross-examination
by the parties will not be permitied as a matter of right (see oroposed 10
CF.R. §2.1235(a)), | will permit parties to pose questions or |' . f questions
10 the other party, subject to my approval.

As contemplated by proposed 10 CFR. §2.1235(b), all direc  estimony
and responses 0 oral questioning are (0 be given under oath or affi * auon. Al
the oral presentation, | intend 10 have the parties, (o the exient th have not
already done so, swear or affirm to the direct testimony referenced  ove. Parues

; S ‘ AL ‘ should thus be prepared to identify any necessary changes or corrections Lo the
RO “«‘;_ Rty S documents previously submitied.

G RS O R el RN 3 The parties’ responses (direct testimony) should be filed (mz.led) by Decem-

e s ';‘.-’: B0 s L o BB ber 21, 1987, The oral presentation will be held during January 1988, at a place

B i e i s 1 Dol e £ and time to be announced (in the vicinity of Pittsburgh, Pennsylvania, or the

R TR R T TR A Re v T s Beaver Valley facility). At the oral presentation, I will entertain oral limited

oY T ‘ e \ AT appearance statements, as permittad by proposed 10 CFR. §2.1211(a) and as
>L‘-‘~‘ : \\‘ £ ‘-)_“
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announced in the Notice of Hearing dated July 15, 1987 (52 Fed. Reg. 27,485
(July 21, 1987)).

PRESIDING OFFICER
Charles Bechhoefer
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 24th day of November 1987,
ATTACHMENT

ADDITIONAL INFORMATION REQUIRED

To the extent applicable, each party should provide additional information in
the following areas:

A. Written Examination
1. Question 6.03b

a.  This question asked for three design features of the component cooling
waler system that minimize the effects of a rupture of the RCP thermal
barrier. One of Mr. Morabito's answers that was judged incorrect was *(a]bility
10 manually isolate the thermal barriers.” The Staff explains (Affidavit, §10)
that “(a] containment entry, which is a lengthy and involved process, would be
required 10 isolate the component and would not provide immediate reduction
in the severity of the rupture” (emphasis added). The Staff gOes on o state (id.,
1 11) that isolation valves are “normally designed to allow maintenance . . . and
not to minimize the effects of a component failure” (emphasis added). In view
of the fact that the question made no reference to the iming of the minimization
oftheef!ecuoflmpmreuunorefmwany“normal“dwign feature w0
accomplish that purpose, is not Mr. Morabito's answer technically correct? In
any event, does not the ambiguous scope of the question as described herein
warrant the deletion of question 6.03b?

b. In an examination question of this type (requesting a specified number of
answers), has the Staff invariably used the method of grading described in§15of
its affidavit? (Mr. Morabit, in his reply (at 12) claims otherwise. Mr. Morabito
should provide additional specificity, if he can do so, with respect (o the two
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written examinations he references. For its part, the Staff should explain what
is meant by the word “routinely” set forth in { 185, line 9, of its affidavit.)

¢. Were candidates advised not to supply more than the requested number
of answers (0 questions such as question 6.03b?

d. Were candidates advised of penalties (either discretionary or mandatory)
for a wrong answer accompanied by a sufficient number of correct answers?
Were they informed, prior o or at the time of the written examination, of the
method of grading that the Staff is now utilizing — i.e., that they would be
given credit only for the percentage of correcyincorrect answers where more
than three answers were supplied (Staff Affidavit, §15)?

(i) If so, why was Mr. Morabito initially given 1/3 credit (0.5 point)
when only one of the four answers supplied was considered correct?
If the Staff were utilizing the grading method described in § 15 of its
affidavit, should not Mr. Morabito initially have been given only 1/4
credit (0.375 point)?

(i) If Mr. Morabito was not informed of the grading system, should he
not either he given credit for at least two correct answers out of
three (1.0 point) or, alternatively, should not the question have been
deleted?

2. Question 6.06a

a  Does the phrase “cold solid plant operations” in examinaton guestion
6.06a refer only 1o standby conditions, or could it refer to a stage during plant
swarup?

b. Is the overpressure protection system ever used “during cold solid plant
operations™ If so, explain,

PRROR FOUC N LTI ST T

3. Question 6.06b

Assuming that some points should have been deducted for Mr. Morabilo's
acknowledged listing of an incorrect setpoint, would not a deduction of 0.1
point (rather than 0.2 point) have been more appropriate, given the nature and
significance of the mistake? Please explain.
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11 4. Question 67a
3 } Mr. Morabito stated that the steam generalor code safety valves provide
¢ 1 the “first” means of protection for Tavg increases. The Staff suggests another
4 “normal first response.” The Staff also indicates that the steam generator safety
4 valves provide a “secondary or tertiary protection for T average in a limited
4
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range of power levels." Because the question asked for the importance of steam
generator code safety valves, without specifying whether primary, secondary, or
leruary protection was sought, should not Mr. Morabito have been given at least
partial credit for his answer?

5. Question 6.07b

a2 What is the purpose of the parenthetical phrase “(NOT CONDITIONS)"
in examination question 6.07b?

b. The question asks for two reasons why the MSIVs are required to close
during a main steam-line rupture. Mr, Morabito's references o pages 10.3-2 and
10.3-5 of the FSAR appear to provide different reasons why the MSIV shuts —
1.e., as the primary isolator of a leak or as the backup (0 a nonreturn valve. Was
not Region I correct in stating that the “facility literature provides many varied
reasons for closing the MSIVs” and thus that “there is no definitive answer to
the question™ and that the question should be deleted (letter dated November
12, 1986, 1o Mr. Morabito, Attachment 1)?

B. Simulator Examination
1. General

2. Under NUREG-1021 (Rev. 2), the Operator Licensing Examiner Stan-
dards in effect at the time of Mr. Morabito's examination, a “rating of U [un-
satisfactory] on any one competency may be considered an adequate basis for
failure of the examinaton.” ES-302, F.3 (emphasis supplied).

(1)  Which, if any, of the four ratings of U in this examination would be
considered adequate for failure of the examination in the event that
it became the only competency so rated?

() May a candidate pass the examination with ratings of U in two of the
eight competencies?

b. The Standards further provide that “the assigni..ent of an overall raung
must be based on the specific circumstances of candidate's performance during
the examination.” ES-302, F.3 (emphasis supplied). How did the Staff develop
the overall rating for Mr. Morabito?

¢. Was any antempt made at quantitative evaluation of performance? For
exampie, one could count the number of improper decisions, weigh them
according to the degree of undesirable consequences, and compare with the
number of correct decisions.

d. Is it appropriate for a single observation or comment by an examiner o
be used as a basis for a “U” rating in more than one competency? If so, what
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effect would such multiple use of a single observation or comment have on a
candidate's overall rating?

e. The candidate's Specification of Claims (July 31, 1987) inciudes eight
items (at 13-17) that address either ES-301 or ES-305 of the examination
report. Only one of these items (5.2.A on page 6 of ES-305) is related
to comments in the simulator examination summary sheet (ES-302-11 and
attachments). The Staff response (October 9, 1787) addresses the candidate's
claims concerning ES-302-11, inciuding the subject matter of 5.2.A, but does
not address the other seven claims,'

(i) What .2 the relevance of the eight comments in ES-301 and ES-305
(other than 5.2.A) to the simulator examination?

(i) What is the significance of the circled letters A and E in the column
headings of ES-305, page 6?

f. Were the procedures of NUREG-1021 (Rev. 2), ES-301, E, followed with
respect to the onentation of the examiners who administered Mr. Morabito's
simulator examinaiion? Provide details.

2. Compliance/Use of Procedures (ES-302-11-1/4)
a. Commen: ]

(i) Why were two power-range instruments giving indications different
from the othcr two?

(i) Is a procedure required for every small power reduction, regardless
of the reason?

(i)  What is a surveillance procedure (Staff Affidavit at 14, §41)?

(iv) What is the meaning of the phrase “believe all indications™ in Staff
Affidavit at 14, 141, in the event of inconsistent indications?

(v) Would this comment by iiself justify a grade of U for this compe-
tency?

b. Comment 2

(i) What is the relevance of the examiner's comment to the “Compli-
ance/Use of Procedures” competency?

' Specifically, the Swff failed o sddress comments 2.5 H (ES-301 &t §), 5.1.C (ES-305 wt 6), 2.5 E (ES-305 w §),
7.0 (ES-305 wt 8); 6.A.7 (ES-305 st 108); $.B.4 (ES-305 st 108}, and §.C.2 (ES-305 ut 10n)
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¢. Commem 4

(i) Why is this not a minor event that also illustrates good teamwork?
(i) Would this comment by itself justify a grade of U for the competency?
(iii) Was Mr. Morabito informed prior to the examination that he would

be responsible for knowing from memory the immediate actions of
emergency procedures? If so, when or how? (See NUREG-1021
(Rev. 2), ES-301, H)

(iv) How would the Staff respond to the four rhetorical questions posed
by Mr. Morabito in his reply (1§2a-d at 8-9)7 Answers should be
provided for all simulatwor examinations for Beaver Valley, Unit 1.

(v) The Staff concedes (Affidavit, § 50) that “this was the only evaluation
made of the candidate's ability w properly perform the required
immediate actions of the smergency procedures as a control board
operator.” In view of the significance of this single evaluation, did
the Staff perform followup questioning as suggested by NUREG-1021
(Rev. 2), ES-303, B, to determine whether a rating of “M” or “S”
would have been more appropriate? If sc, please provide details. If
not, please explain,

3. Control Board Operations (ES-302-11-2/4)
a. Commen: |
(i) Would this comment by itself justify a grade of U for the competency?

b. Commemnt 2

(i) Why is this not a minor event that also illustrates good ieamwork?
(i) Why not delete this comment in view of the examiner's confusion
about indicator lights?

¢. Commemnt 3

(i) Why is this not a minor event that also illustrates good teamwork?
(i) Would this comment by itself justify a grade of U for the competency”?

d. Cormment 4

(i) Would this comment by itself justify a grade of U for the competency?
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4. Supervisory Ability (ES-302-11-3/4)
a. Comment 1

(i) What is the relevance of the examiner's comment to the “Supervisory

Ability” competency?

(i) Was an alarm intended to be part of the scenario in question?

(ili) Was there a simulator malfunction?

(iv) How do examiners allow for simulator malfunctions in making their
evaluations?

(v) Was Mr, Morabito's view of the valve position indicator blocked by
the balance-of-plant operator? If so, how could Mr. Morabito have
perceived the incorrectly positioned valve?

b. Comment 2

(1)  Why does the examiner's comment include no specific citations?

(i) How does the use of hand signals in the circumstance cited bear on
the “Supervisory Ability” competency? (See Staff Affidavit, 171.)
See also 5.b, below.

5. Communications/Crew Interactions (ES-302-11-4/4)
a. Comment ]

(1) Whai is the relevance of the examiner's comment to the “Communi-
cations/Crew Interactions™ competency?
(i) Would the candidate normally be expected o communicate with the
operator before acting in this situation?
(ii)  Were the symptoms of the emergency sufficiently understood by the
candidate?
(iv)  How much immediate diagnosis is required in this particular situation?
(v) Would this commen by itself justify a grade of U for the competency’?

b. Comment 2

(i) Are there rules or standards that preciude the use of hand signals?
() Was Mr. Morabito instructed concerning the inappropriateness of
using hand signals?
(i) s there any way to resolve the controversy about whether the candi-
date understood this particular hand signal?
(iv)  Would this comment by itself justify a grade of U for the competency
(or for the “Supervisory Ability” competency)?
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Cite as 26 NRC 445 (1987) ALJ-87-6

UNITED STATES OF AMERICA
NUCLEAR REGIILATORY COMMISSION

‘Qh‘,,;f S |
TR OGNS

R TR A 2K ADMINISTRATIVE LAW JUDGE

Ivan W. Smith

In the Matter of Docket No. 50-320
(ASLBP No. 86-534-01-0L)

(Clvil Peralty)

(License No. DPK-73)

(EA 84-137)

GENERAL PUBLIC UTILIMES
NUCLEAR CORPORATION
(Three Mile Isiand Nuclear
Station, Unit 2) November 12, 1987

MEMORANDUM AND ORDER
(Approving Settlement Agreement and
Terminating Proceeding)

The NRC Staff and GPU Nuclear have submiued for approval a settlement
agreement pursuant 1o the provisions of 10 CFR. §2.203. The settlement is
patently in the public interest. The parties have acted responsibly in agreeing to
settle this matier as set out in the agreement.
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ORDER

The settlement agreement is approved and is attached hereto as part of this
Order. This proceeding is terminated.

Ivan W. Smith
ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
November 12, 1987

ATTACHMENT
SETTLEMENT AGREEMENT

The staff of the U.S. Nuclear Regulatory Commission (NRC staff) and
GPU Nuclear Corporation (GPUN) enter into this agreement compromising and
settling NRC Enforcement Action 84-137. Enforcement Action 84-137 involves
a Notice of Violation (NOV) issued by the NRC staff charging GPUN with
a violation of 10 CFR. §50.7 and imposed a $64,000 civil penalty as a
consequence. The NOV was based on charges that Richard D. Parks, a former
Bechiel North American Power Corporation employee who was assigned w
$a S ok i Three Mile Island Unit 2, was discriminated against early in 1983 because he
B BRI R T ' raised safety concerns. The NRC staff and GPUN hereby agree as follows:
PR o o A T R e 1. GPUN recognizes and views as of the utmost importance its obligation

PN Lo Tl N e B 1T e Y A 1o insure that employees may freely raise safety concerns without fear of
D R AR o st . reprisal. The NRC staff acknowledges that C®UN has emphasized established
SR AR Tt " S pal AT X procedures aimed at preventing harassment or intimidation of its employees

A L e IR A £ ek s i who raise safety concerns. Further, the Commissioners and the NRC staff have
g QA0 AP SN St el . o previously found that the allegations of this enforcement proceeding involve at
e e L L UNREEE BRSO B S most an isolated instance.

e ARV E O A v 2. GPUN and its contractor, Bechtel North American Power Corporation,
OB AR N £ “a ' continue o deny that harassment or retaliation against Mr. Parks occurred,
| R 60 R T : while the staff continues o assent its belief that the Enforcement Action
GRS A2 padig was appropriate as brought. The settlement does not resolve the existence of

T 3R A discimination or the exient, if any, of management involvement in the alleged
f ¥ R - ety violations. Nevertheless, both sides agree thal in the present circumstances,

e N ' : : compromise and settlement of the matter are in the interest of both sides and
the public.
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3. The NRC staff will reduce the severity level of the violation asserted
in its August 12, 1985 Notice of Violaune and in its Marcs 4, 1986 Order
Imposing Civil Monatary Penalty (EA 84-137) from Level [T to Luver LY. Under
the NRC's General Statement of Policy and Procecure for E { cement Actions
(10 C.FR. Part 2, App. C), a Level Il violation moemaliy is appropriots when
the violation alleged involves action agrinst an ewpliyee in violauun of 10
C.FR. §50.7 by plant management above first leve! supervisic ., while & Le rel
III violation normally is appropriaie when the alleged viclauen invol es acudon
against an employee in violation of 10 C.F.R. § 507 by £rst lir® supervision,

4. GPUN will pay a civil monetary penalty of $40,000, which is the
appropriate civil penalty for a Severity Level III viciation if one occurred at
the time of the events alleged (1983) CPUN wili n. ke this payment wii} 1
thirty days of the approval of this settlement agrecment by the Fresiding Officer
in the above-captioned proceeding.

5. This settlement agreement is not ‘niended and Y&l ¢« ot be construed in
any manner as an admission of fault or v ‘ongduing by G™UN or .o, officers,
employees or contractors, including Becntel North Amex«can ower Corporation.

6. GPUN and the NRC Staff als0 agree (0 use th¥ joi..t jress releace 2 | hed
as Exhibit A hereto [not published] © announce tnis 50 ‘:ment.

7. GPUN and NRC Sl will joind mori the Presiding Officer to ap-
prove this settlement agreeme” | (&l teriminate the proceed': ] thirty days e s
after, The settlement will constitute a bas 1. any fus re NRC procs sding or action
involving the same claims and 2llegaticns . used ir 0 .vRC Staff's Angisi 12,
1985 Notice of Violation.

FOR THE NUCLEAR
REGULATORY COMMISSION
“TAFF

George E. Johnson
Counsel for NRC Suatf

FOR GPU NUCLEAR
CORPORATIO!+

J. Patrick Hickey, P.C.

SHAW, PITTMAN, POTTS &
TROWBRIDGE

Counse! for GPUN
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