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Michael T. Girardo
15 Hunter Lane
Centereach, New York 11720

Dear Mr, Girardo:

Thank vou for your letter of December 14, 1987, regarding the Commissfon's
emergency planning rules and the Shoreham plant, Although you may disagree,
I believe that the Commission acted responsibly in adopting recent changes
to its emergency planning rules to cope with instances in which state or
local governments decline to participate in emergency planning. Those rule
changes do not allow piants to be licensed without regard for the adequacy
of emergency planning measures; rather, they establish criteria by which
alternative compensating plans may be measured. [ have enclosed the text
of the actual rule for your information,

Recause the Shoreham plant is currently the subject of licensing hearings
before the Commission, it is inappropriate for me to comment on the merits
of the particular issues in that case or how they may be resolved in the
future. While I may not be able to respond directly to your concerns about
Shoreham, [ can explain how [ view my responsibility as a public official
who has sworn to uphold the Constitution and the laws of this country.

As one of the five Commissioners who serve on the Nuclear Regulatory
Commission, | am responsible for making decisions on nuclear safety in
accordance with the Commission's regulations and applicable federal
legislation, primarily the Atomic Energy Act of 1954, as amended. Under
the Atomic Energy Act, the basic touchstone for our decisions is whether
reasonable assurance of protection of the public health and safety has
been achieved. This standard does not compel a finding by the Commission
that activities under license will be risk-free, and there is no certain
formula that can make every decision clear and easy. The Comnission is
required to exercise its best judgment on the basis of the evidence and
technical analysis that we are provided. Our judgment in adopting
requlations, issuing licenses and enforcing them is subject to review by
the federal courts. But let me emphasize--public safety is the first and
foremost consideration in the decisions that I am called upon to make.
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Mr. Girardo -2 - January 25, 1988

1 appreciate and welcome your views on the Commission's responsibilities,

Sincerely,

W, Carne

Kenneth M, Carr

Enclosure:
As stated

cc w/0 enclosure:
Shoreham service list
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10 CFR Part S50
EVALUATION OF THE ADEQUACY OF QFF-SITE EMERGENCY
PLANNING FOR NUCLEAR POWER PLANTS AT THE OPERATING
LICENSE REVIEW STAGE WHERE STATE AND,/ QR LOCAL
GOVERNMENTS DECLINE TO PARTICIPATE [N QFF-SITE
EMERGENCY PLANNING

AGENCY: U,S. Nuclear Regulatory Commission
ACTION: Final rule.
SUMMARY : The Nuclear Regulatory Commission 1s amending its rules to

provide criteria for the evaluation at the operating license review stage of
utility-prepared emergency plans in situations in which state and/or local
qovernments decline to participate further in emergency planning., The rule fs
consistent with the approach adopted by Congress in Section 109 of the NRC
Authorization Act of 1980, Pub. L. 96-295, described in the Conference Report
on that statute (H.96-1070, June 4, 1980), twice re-enacted by the Congress
(in Pub. L. 97-415, Jan, 4, 1983, and Pub. L. 98-553, Oct, 30, 1984), and
followed in a prior adjudicatory decision of the Commission, Long [sland
Lighting Co., (Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC 22
(1986), The rule recognizes that though state and local participation in
emergency planning is nighly desirable, and indeed {s essentfal for maximum
effectiveness of emergency planning and prepiredness, Congress did not intend
that the absence of such participation should preclude Ticensing of

substantially completed nuclear power plants where there fs a utility-prepared
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emergency Plan that provides reasonable assurance of adequate protection to

the public.

EFFECTIVE DATE: DECEMBER 3, 1987

FOR FURTHER [NFORMATION CONTACT:

peter G. Crane, Office of the General Counsel, USNRC, Washington, 0.C.
20555, 202-634-1465

Michael T. Jamgochian, Office of Nuclear Regulatory Research, USNRC,
washington, 0.C, 20555, 301-443-7657

David B, Matthews, Office of Nuclear Reactor Regulation, USNRC,
washington, 0.C. 20855, 301-492-9647.

D1SCUSSION:

On March 6, 1987, the NRC published its notice of proposed rulemaking in
the Federal Register, at 52 Fed. Regq. §980. The period for public comment (60
days, subsequently extended for an additional 30 days) expired on June 4,
1987,

The proposed rule drew an unprecedentedly large number of comments., Some
11,500 individual letters were sent to NRC, as well as 27,000 individually
signed form letters sent 10 Congress or the White House and forwarded to NRC.
Approximately 16,300 persons signed petitions to the NRC, Every comment was
read, including form letters, «hich were examined one by one so that any
individual messages acced by the signatories could be taken into account. NRC

attempted to send carcs of acknow'edgment to each commenter.
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The sheer volume of the comments recefved makes it clearly impracticaple
to discuss them individually. As a result, the following discussion wil)

focus on the principal fssues raised in the comments,

[ssue #1. s the proposed rule legal? Specifically, is 1t in accord with the
language and legislative history of the emergency planning

provisfons enacted by the Congress in 19807

Answer: Yes. The intent of the proposed rule, as clarified in
Commission testimomy and in other responses to the Congress, is to give effect
to the Congress's 1980 compromise approach to emergency planning, not go
beyond it. To eplain this requires a somewhat detailed discussion of the
background of the actions taken in 1980 by Congress and by the Commission with
regard to emergency planning,

The backdrop for the actions taken by the Congress and the Commissfon in
1980 was, of course, the 1979 accident at Three Mile [sland, The accident
changed the NRC's regulatory approach to radiological emergency planning,
Before the accidemt, emergency planning received relatively little attention
from nuclear regulators., The prevailing assumption was that engineered safety
features in nuclear power plants, coupled with sound operation and management,
made 1t unlikely that emergency planning would ever be needed, At that time,
only a limited emluation of offsite emergency planning issues tcok place fin
the pre-construction review of applications to dbutld nuclear power plants,

The Three Mile Island s:cicent led to the widespread recogniticn that, while
there s no substitute for a well built, well run, and well regulated nuclear
power plant, a sabstantia) upgrading of the role of emergency planning was

necessary if the public health and safety were to be adequately protected.
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The Commission fssued an advance notice of proposed rulemaking in July
1979, and in September and December of the same year it issued proposed
emergency planning rules, 44 Fed, Reqg, 54308 (Sept. 19, 1879); 44 Fed. Reg.
75167 (December 19, 1979), Before the Commission took final actfon on *he
rules, however, the Congress took action, writing emergency planning
provisions into the NRC Authorfzation Act for fiscal year 1380, Pub. L. No.
96-295, It is extremely important to focus on what the Congress did in that
Act, because Congress's actions were the starting point for all that NRC did
subsequently in the emergency planning area, as the written record makes
clear.

Section 109 of the NRC Authorization Act directed the Commission to
establish regulatfons making the existence of an adequate emergency plan
a prerequisite for issuance of an operating license to & nuclear facility,
The NRC was further directed to promulgate standards for state radiological
response plans.

In the same section of the 1980 Act, Congress specified the conditfons
under which the Commission could fssue operating licenses, and in doing so, it
made clear its preferences with regard to state and local participation, I[ts
first preference, reflected in Secticn 109(b)(1)(B)(1)(1), s for a "State or
loca) radiological emergency response plan which provides for responding to
any radiologfcal emergency at tha facility concerned and which complfes with
the Commission's standards for such plans.” In Section 109(b)(1)(B)(1)(I1),
however, the Congress set out a second option: "In the absence of a plan
which satisfies the recuirements of subclause (1), there exists a State,
local, or utility pian «hich provides reasonable assurance that public health
and safety is not endangered by operation of the facility concerned.”

(Emphasis added.) In addition, Section 109 provided that the Commissfon's



5 (7590-01)

determination under the first but not the second of the two options could be
made "only in comsultation with the Director of the Federal Emergency
Management Agency and other apprepriate agencies,” Sectfon 109(b)(1)(8)(11).
The statute further directed the Commission to "establish by rule ...

a mechanism to encourage and assist States to comply as expeditiously as
practicable” with the NRC's standards for State radiological emergency
response plans, Sectfon 109(b)(1)(C).

The Conference Report on the legislation, H,96-1070 (June 4, 1980)
explained in clear terms, at p, 27, the raticnale for the two-tiered approach:
"The conferees sought to avoid penalizing an applicant for an operating
license if a State or locality does not submit an emergency response plan to
the NRC for review or if the submitted plan does not satisfy all the
quidelines or rules. I[n the absence of a State or local plan that complies
with the guidelines or rules, the compromise per s NRC to issue an operating
license if it determines that a State, local or utility plan, such as the
emergency preparedness plan submitted by the applicant, provides reasonable
assurance that the public health and safety is not endangered by operation of
the facility." (Emphasis added.)

The statute, which was enacted on June 30, 1980, and the Conference
Report make abundantly clear that in Congress's view, the ideal situation was
one in which there fs a state or local plan that meets all NRC standards, [t
s equally clear that in Congress's view, there could be emergency planning
under a utility plan that to scme degree fell short of the ideal but was
nevertheless adequate to protect the health and safety of the public.

That Congressional judgment was before the Commissfon when it considered
fina) emergency planning rules only a few weeks later, and the Commission took

pains to make clear on the record that ft was following the Congress's
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approach. As the Comnmission stated in 1ts notice of final rulemaking,
published on August 19, 1980, at 45 Fed. Reg., 55402:

Finally, on July 23, 1980, at the final Commission consideration of

these rules, the Commission was briefed by the General Counsel on

the substance of conversations with Congressional staff members who

were involved with the passage of the NRC Authorization Act for

fiscal year 1580, Pub, L. No. 96-295. The Genera! Counsel advised

the Commission that the NRC final rules were consistent with that

Act. The Commission has relied on all of the above information in

its consideration of these final rules. [n addition, the Commission

directs that the transcripts of these meetings shall be part of the

administrative record in this rulemaking,

In addition, in a key portion of the rule, dealing with the question of
whether NRC should automatically shut down nuclear plants in the absence of an
NRC-approved state or local emergency plan, or should instead evaluate all the
relevant circumstances vefore deciding on remedial action, the NRC again
explicitly followed the Congress's lead. In determining what action to take,
the Commission said, it would look at the significance of deficiencies in
emergency planning, the availability of compensating measures, and any
compel1ing reasons arguing in favor of continued operation. 10 CFR Sectfon
§0.47(c). The Commission explained: “This interpretation is consistent with
the provisions of the NRC Authorization Act for fiscal year 1980, Pub. L.
96-295." 45 Fed. Reg. 55403, Thus in deciding that the lack of an approved
state or local plan should not be grounds for automatic shutdown of a nuclear
power plant, the Commission expressly declared itself to be following the
statutory approach.

This background sheds considerable Tight on a passage from the Federal
Pegister notice which scme commenters saw as fndication that the Commission
consclously decided in 1380 that states and ocalities should have the power

to exercise a veto over nuclear power plant operaifon, Tha Commission said:
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The Commission recognizes that there 1s a possibili(, that tia
operation of some reactors may be affected by this rule through
inaction of State and loca! governments or an fnadbility to comply
with these rules, The Commission believes that the gountm
restriction of plant operation by State and local officials s not
significantly different in kind and effect from the means already
available to prohibit reactor operation...., Relative to applying
thts rule in actual practice, however, the Commission need not shyt
down & facility until all factors have been thoroughly examined.

45 Fed. Reg. 55404, (Emphasis added.)

[t has been argued that the language just quoted indicates that the
Commission made a conscious decisfon in 1980 to allow states and localities to
exercise 3 veto power over completed nuclear power plants, Seen in context,
however, 1t is apparent that the Commission did no such thing. Rather, the
Commission was acknowledging the fact that under the approach it was taking,
the action (or inaction) of a state or locality had the potentfal to affect
the operation of nuclear power plants, since state and local non-participation
would clearly make it more difficult for an applicant to demonstrate the
adequacy of emergency planning, [t {s worth emphasizing the word "potential®
in the quoted passage. [t indfcates that the Commission belfeved that in some
cases, state and local action or fnaction might have the effect of restricting
plant operation, while in cther cases it would not. In other words, the
Commission foresaw a case-by-case evaluation, with the resylt not foreordained
either in the direction of plant operation or of shutdown, Clearly, nefther
the Commission nor the Congress envisioned that state or local
non-participation should automatically bar plant operation without further
inquiry.

T™he mechanism adopted by tre Commission for implementing the two-tiered
approach was set forth in 10 CFR 50.47 of the Commission's regulations., For
the first tier, sixteen planning standards for a state or local emergency plan

were spelled out im 10 CFR Sectfon 50.47(b)(1-16) of the Commission's




’ (7890-01]

regulations. The second tier, by contrast, was dealt with in a brief and
unspecific provision, 10 CFR Section 50.47(c)(1):

Failure to weet the [16] applicable standards set forth fn paragraph

(b) of this section may result 1n the Commission declining to fssue

an operating lizense; however, the applicant will have an opportunity

to demonstrate to the satisfaction of the Commission that

deffciencies in the plans are not significant for the plant in

question, that adequate interim compensating actions have been or

will be taken promptiy, or that there are other compelling reasons to

permit plant operation,

In a 1986 decisfon, the Commission declared that in a situation in which
state and local authorities decline to participate in emergency planning, the
NRC has the authority and the legal obligation to consider a utility plan and
render a judgment on the adequacy of emergency planning and preparedness,

Long Island Lighting Cc. (Shoreham Nuclear Power Station, Unit 1), CLI-86-13,

24 NRC 22. The Commission observed in LILCO that the emergency planning
standards of 10 CFR § 50.47(b) -- the regulation which establishes the 16
planning standards by which a state or local plan is to be measured -- "are
premised on a nigh level of coordination between the utility and State and
local governments,” so that "[{]t should come as no surprise that without
governmental cooperation [the utility] has encountered great difficulty
complying with all of these detailed planning standards.* 22 NRC 22, 29. The
Commission noted, however, that fts emergency planning rules were intended to
be “flexible,* and that a utility plan will pass muster under 10 CFR 50.47(c)
"notwithstanding noncompiiance with the NRC's detailed planning standards

oo (1) 1f the defects are 'not significant'; (2) if there are 'adequate
interim compensating actions'; or (3) {f there are 'other compelling
reasons.'* The Commission added: "The decisfons below focus on (1) and (2)

and we do Tikewise.”
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The Commission then explained that the "measure of sfgnificance under (1)
and adeque:y under (2) fs the fundamental emergency planning standard of
Section 50.47(a) that 'no coerating license ... will be fssued unless
a finding is made by NRC that there is reasonable assurance that adequate
protective mea” res can and will be taken in the event of a radiological
emergency.'® The "roct question,” the Ccrmission said, was whether a ytility
plan "can provide for 'acequate protective measures . . fn the event of
a radfologica) energency.'” To answer that question, the Cormmission
continued, requires recognition of the fact that emergency planning
requirements do not have fixed criterfa, such as Jrescribed evacuation times
or radfation dose savings, but rather aim at "reasonable and feasible dose
reduction under the scircumstances.” 24 NRC 22, 30,

Thus the Commiscion is already on record as believing itself leyally
obligatec to consider the adequacy of a utility plan ina situation of state
and/or local non-participation in emergency planning. Likewise, ft {s on
record as believing that the evaluation of a utility plan takes place in the
context of the overriding obligation that no license can be fssued unless the
emergency plan is found to provide reasonabie assurance of adequate protective
measures in in emergency., The Commission belfeves that the planning standards
of 10 CFR 5C.47(b), which are used to avaluate a state or local plan, also
provide an appropriate framework to evalua.e a utility plan, Therefore, the
new rule provides for the first time that where a utility plan fs submitted,
in a situation of state and/or local nor-participation in emergency planning,
it will be evaluated ‘-~ adequacy against the same standards used t0 evaluate
< state or local plai. ~owever, due 21lowance will be made both for the
non-part:cipation of the state any/ r local governmental authorities and for

the compensatory ~szsures proposed by the utility in reaching a determination
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whether there is "reasonable assurance that adequate protective measures can
and will be taken,*
To sum up, therefore, the rule s 1n accord with legal requirements for

emergancy planning at nuclear power plants becayse:

- The rule fs consistent with Section 109 of the NRC Authorization Act of
1980, a measure which was twice reenacted Oy the Congress, though it has
since expired. [n addition, the House of Representatives recently rejected
an amendment designed to bar fmplementation of the rule for two specific

plants.

== The ruisc s consistent with existing NRZ regulatfons, and s well within

NRC's rulemaking authority,

== Since the rule provides for no diminution of public protection from what
ws provided under rxisting regulations, it cannot e in contravention of

any statutory requirements governing the level of ARC safety standards,

issue #2: [s this a generic rule, or is this proposal really aimed

a4t the Shoreham and Seabrook plants?

The rule is ceneric in the sense that it is of general applicability and
futirre effect, coviring future plants as well as existing plants, At present,
however, there are crly two plants with pending operating license applications
for which state and/or local non-participation is an issue. Those plants are
Shoreham and Seabrook. The NRC's 1980 rules, perhaps because of optimism that

states and localities would always choose to be partners in emergency
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planning, included only a general provisfon, 10 CFR Section 50.47(c), dealing
with cases in which ytilities are unable to satisfy the standards for state
and local emergency plans, and had no specific discussion of the evaluation of
a utility plan in cases of state or local non-participation. This does not
mean that the NRC was compelled to adopt new regulations in order to act on
the Shoreham and Seabrook lfcense applications, On the contrary, the NRC has
always had che option of proceeding by case-by-case adjudfcation under its

1980 regulations.
[ssue #3: Will this ryle assure licenses to the Shoreham and Seabrook plants?

It will not assure a license to any particular plant or plants. [t will
establish a framework in which a utility seekirg an operating license can, in
a case of state and/or local ron-participation, attempt to demonstrate to the
NRC that emergency planning is adequate., wWhether a utility could succeed in
making that thowing would depend on the record developed in a specific
adjudication, the results of which would be subject to multiple levels of

review within the Commission as well as to review in the courts,

[ssue 14, Is state or local participation essential for the NRC to
determine that there will be adequate protection of the public
health and safety?

We do not have a basis at this time for determining generically whether
state and local participation in emergency planning is (ssential for NRC to
determine that there will be adequate protection of the publifc health and

safety, There has yet to be a final adjudicatory determination in any
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proceeding On the adequacy of a utility plan where state and loca)
governmental authorities decline to participate in emergency planning,
Cloarly, ft will be more aifffcult for a utility to satisfy the NRC of the
adequacy of its plan in the absence of state and local participation, bdut
whether it would be impossible remains to be seen. The fact that Congress
provided for evaluation of a utility plan in Section 109 of the NRC
Authorization Act of 1980 (and in two subsequent Authorization Acts) indicates
that Congress belfeved that it was at least possible in some cases for

a utility plan to be found to provide "reasonable assurance that public health
and safety is not endangered by operation of the facility concerned,” in the

words of the "second tier" provided in Section 109.

[ssue #5: s emergency planning as important to safety as proper plant

design and operation?

First of all, this issue does not have to be addressed in the context of
the final rule anncunced in this notice, since the present rule involves no
redrawing by XRC of { 2 balance between emergency planning and other
provisions for the protection of health and safety. Having said that, we turn
to the question of the place of emergency planning fn the overall regulatory
scheme for the protection of public health and safety,

Thouah the Commission in its 1580 rulemaking explicitly described
emergency planning as "essentfal,” it fs less clear what importance the
Commission assigned to emergency planning, as compared to the importance
accorded to other means o protecting public health and safety, notably sound
siting, design, and operat . [n the Supplementary Information explaining

the 1980 rulemaking, the Commission stated that "adequate emergency
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preparedness 1s an essential aspect in the protection of the public health and
safety," 55 Fed. Reg. 55404, and commented that “"onsite and offsite emergercy
preparedness as well as proper siting and engineered design features are
needed to protect the health and safety of the public." (Emphasis added.) 45
Fed. Reg. 55403, The Commission also explained that in 1ight of the Three
Mile Island accident it had become "clear that the protection provided by
siting and engineered design features must be bolstered by the ability to take
protective measures during the course of an accident.” [d. Though the word
“boisterea suggests that the Commissfon of 1980 viewed emergency planning as
a vacascop for other means of public protection rather than as of equal
importance to them, the issue cannot be resolved definitively by microscopic
analysis of the particular words chosen in 1980.

More relevant to the task of ascertaining the intent of the 1930
rulemaking 1s the regulatory structure established under the 1980 rules. In
10 CFR Section 50.54(s)(2)(11), the Commission provided that if it "finds that
the state of emergency preparedness does not provide reasonable assyrance that
adequate protective measures can and will be taken in the event of
a radiological emergency ... and if the deficiencies ... are not corrected
within four months of that finding, the Commission will determine whether the
reactor shall be shut down until such deficiencies are remedied or whether
other enforcement action is appropriate.” In other words, a plant ordinarily
may operate for at least ‘our months with deficiencies in emergency planning
before the NRC {s required even to decide whether remedial action should be
taken, This approach, the Commission said in the Supplementary !~formation to
the 1980 rule, was consistent with Section 109 of the NRC Authorization Act of
1980, 45 Fed. Reg. 55407. At the time that the Commission created the

so-called *120-day clock” for deficiencies in emergency planning, it was
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settled Commissfon law (and remains sC today) that the NRC must jssue an order
directing 8 licensee to show cause why 1ts license should not be modified,
revoked or suspended whenever 1t concludes that “substantial health or safety
issues ha[ve] been raised" about the activities authorized by the license.

Consolidated Edison Company of Mew York (Indian Point, Units No. 1, 2 and 3),

CLI-75-8, 2 NRC 173, 176. That standard was endorsed by the Court of Appeals

for the District of Columbfa Circuft in Porter County Chapter of the [zaak

Watton League v. NRC, 606 F.2a 1363 (1978). In the context of that standard,

the 120-day clock provision for emergency planning deficiencies amounts to

a Commissfon finding that, at least for the first 120 days, even a major
deficiency in emergency planning does not automatically rafse a "substantial
health or safety issue” with regard to plant operation. By contrast, a major
safety deficiency relating to emergency conditions -- for example, the
availability of the emergency core cooling system -- would warrant immediate
shutdown.

In sum, despite language indicating that emergency planning was
"essential ,” the Commission in 1980 created a regulatory structure in which
emergency planning was treated somewhat differently, in terms of the
corrective actions to be taken when ceficiencies are identified, from the

engineered safety features ("hardware") that would be relied on in an

emergency.
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[ssue #6: Assuming that NRC 1hould consider a ytility plan, what criteria
should apply? In particular:

(a) Should the utility plan provide just as much protection s

a state or local plan, or may less prutection ba adequate?

(b) If less protection may be adequate, must NRC =til] f’ad
reasonable agsurance that under the utility plan, -.equdte protective
measures can and »‘11 be taken? Or fs it su/.icient for NRC :0 find inat
the totality of the risk, including all relsvant factors, including the
1ikelihood of an accident, assures tiat r:ere {s adequate protection of
public health ..d safet,?

Under the rule adopted in this otice, a utility plam, to pass muster, is
required to provide reasonable assurance that adequate protective measures can
and will be taken in an emergency. Tha rule recognizes -- as did Congress
when it enacted and re-enacted the provisions of Section 109 of the NRG
Authorization Act of 1980 -- that no utility plan is 1ikely tec be able to
provide the same degree of public protection that would obtain under {Jeal
conditfons, 1.e. a state or loci' plan with fuli state and local
participation, but that it may revertheles: be adequate. The rule starts from
the premise that accicents can happen, and that at every plant, adequate
emergency planning measures are needed to protect the public in the event an
accident occurs, whether in fact a particular utility plan will be found
adequate would be a matter for adjudication in individual licensing

proceedings.



16 (7590-01)

1ssue #7. May NRC assume that & state or local government which refyses to
cooperate in mrg‘ Yy pl.nﬂing will St”‘ r.’”ﬁd to th. bCSt

of its ability fn an actual emergency? [f so:

(a) May NRC assume that the state or local response will be in

accord with the ytility plan?

(b) May NRC assume that the state .r local response will be

adequate?

(¢) If the NRC rule calls for r(!ianca on FEMA, and FEMA says that it
can't judge emergency planning except when there is ¢‘ate and local
participation in an exercise, how can the NRC ever make a Judgment on
emergency planning fn a situation in which state and local authorities do

not participate?

In this rule, the Commission adheres to the "realism doctrine," enunciated

11 its 1386 dectsion in Long Island Lighting Co. (Shoreham Nuc’ear Power

statiom, Unit 1), CLI-86-13, 24 NRC 22, which holds that in an actual
emergency, state and local governmentz) authorities will act tz protect their
citizenry, and that it is appropriate for the NRC to take account of that
salf-evident fact n evaluating the adequacy of a utility's ewergency plan,
The NRC's realism doctrine 1s grounded squarely in common sense, 4s the
Commission stated fn LILCO, even where state and lccal officials “deny they
ever would or could cooperate with [a utility] either before or e\en during an
accident,® the NRC "simply zannot accept these statements at face value.* 24

NKC 22, 29 fn. 9. It would be irrationz! for anyone to suppose that 1n a real
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radiological emergency, state and local public offfcfals would refuse to do
what they have always done in the event of emergencies of all kinds: do thefr
best to help protect the affected public,

The Long Island Lighting Co. decision included the cbservation that ‘n an

accident, the "dest effort® of state and county officials would include
utilizing the utility's plan as "the best source for emergency planning
information and options.™ 24 NRC 22, 31, Th{s ryle leaves it to the
Licensing Board to judge what form the "best efforts” of state and loca’
officlals would take. However, the rulemaking record strongly supports the
proposition that state and local governments believe that a planned response
is preferable to an ad hoc one. Therefore it is only reasonable to suppose
that in the event of a raciological emergency, state and local officials, in
the absence of a state or local radiological emergency plan approved by state
and local governments, will either Jock to the utility and its plan for
guidance or will follow some other plan that exists. Thus the presiding
Licensing Board may presume that state and local governmental authorities will
look to the utility for guidance and generally follow its plan in an actua!
emergency; however, this presumption may be rebutted by, for example, a good
farth and a \imely proffer of an adequate and feasible state or loca)
radfologicai response plan which would in fact be relied upon in an emergency.
Tre presiding Licensing Bcard should not hesitute (0 reject any claim that
state and local offfcials w1l refuse to act to safeguard the health and
safety of the public in the event of an actual emergency. In actua)
emergencies, state, loca’, and federal officials have invariably dore their
utmost to protect the citizenry, as two hundred years of American history

amply demonstrates.



18 (7590-01)

At the present time, the Commissfon does not have a basis in itg
adjudicatory experfence to judge efther that a ytility plan would be »dequate
fn every case or that it would be fnadequate in every case. Implementation of
this rule may uitimately provide that informational basis.

The problem of how the NRC can decide the adequacy of emergency planning
in the face of FEMA's declared reluctance to make judgments on emergency
planning in cases of state and local non-participation does not appear
insoluble. Though FEMA has expressed its reluctarce to make judgments 1n such
circumstances, because of the degree of conjecture that would in FEMA's view
be called for, we do not interpret its position as one of refusal to apply its
expertise to the evaluation of a utility plan. For FEMA to engage in the
evaluation of a utility plan would necessitate no retreat from its stated view
that 1t s highly desirable to have, for each nuclear power plant, a state or
local plan with full state and local participation in emergency planning,
including emergency exercises. (The Commission shares that view,) FEMA's
advice would undoubtedly include fdentification of areas in which Judgments
are necessarily conjectural, and NRC's overall judgment on whether a utility's
plan 1s adequate would in turn have to take acccunt of the uncertainties
included in FEMA's judgment. Beyond a certain point, uncertainty as to
underlying facts would plainly make a positive finding on "reasonable
assurance" increasingly difficult, These are fssues, however, which can be
addressed in the case-by-case adjudicatfons on fndividual fact-specific
situations, It should be noted that while the rule makes clear that ultimate
decisfonal authority resides with NRC, it does envision a role for FEMA in the
evaluation of utility plans, although Section 109 of the NRC Authorfzation Act
of 1980 did not specify any role for FEMA 1n the eviivatiun of utility plans

(as opposed to state and local plans,.
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lssue #8: If this fs a national policy question, why doesn't the

Commission leave the issue to the Congress to resolve?

Congress did address, in 1580, the issue of what should be done in the
event there is no acceptable state or local emergency plan: 1t directed the
NRC to evaluate a state, local, or utility plan to determine whether it
provided "reasonable assurance that public health and safety s not endangered
by operation of the facility concerned.” Perhaps because it was overly
optimistic that there would be an acceptable state or local plan in every
case, the Camission did not, except in general terms (at 10 CFR Section
50.47(¢c)), provide in its regulations for the evaluvaiion of a utility plan,
The present rule is an effort to make up for that cmissfon by incorporating
provisions fmplementirg the Congress's 1980 policy decision into the NRC's
rules. As noted elsewhere, the 1980 statute, twice re-anacted, has expired,
but the NRC does not need the specific authority of that statute to adopt this
rule, which is promulgated pursuant to the NRC's general authority, under
Section 161(d) and otner provisions of the Atomic Enerqy Act, to regulate the
use of nuclear energy.

The House of Representatives, as has been described above, voted 261-160
on August §, 1987 to reject an amendment which would have barred the
application of this rule to two specific plants, The Congress is thus well
aware of the Commission's emergency planning rulemaking,

For the Commissicn to terminate 1ts rulemaking and ask the Congress to
address the policy 1s:.25 1nvolved thus seems unwarranted at this time., The
Commission 1s stil] we!l within the framework of the guidance which the
Congress gave 1t in 1380 (and in the two re-enactments of the statute) and

also well within its rulemaking authority. [t has yet to carry through that
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guidance to the point of making an adjudfcatory decision on the adequacy of

a utilfty nlan, If and when the Commission determines, through adjudications
in indfvidual cases, that there 1s a continuing problem which only
Congressional action can solve, it can so notify the Congress, but that point

has not yet been reached,

[ssue #9: Ooesn't the proposed rule still leave open the possibility that
state or local actfon or inaction can have the effect of
blocking operation of a plant? [f so, how can the proposed rule
be said to effectuate the Congressional fntent that licensees
not be penalized for the inactfon or fnadequate action of state

and local authorities?

Yes, the proposed rule does leave cpen the possibility that state or local
non-participation can indirectly block the operation of a nuclear plant. This
s so because uncer the partfcular facts of an individual case it may be
impossidle for the NRC to conclude that a utility plan is adequate, as defired
in this rule. That does not mean, however, that the Congress's intent, as
expressed in the 1980 statute and its re-enactments, is theredby trustrated.
The Congress was concerned that utilities not be "penalized," but not to the
extent that 1t was willing to countenance operation of a nuclear power plant
in a sftuatfon where the public was not adequately protected. Congress
intended to give a ut1lity the opportunity to demonstrate that its plan
provided "reasonable assurance,” but it also provided that the NRC could not

permit a plant to operate unless 1t found that the utility had met that

burden,
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lssue #10: Will the proposed rule discourage cooperation between licensees

and state and local governments in emergency planning?

There is no reason to believe that the ryle woyld discourage cooperation
between lfcensees and state and local governments in emergency planning,
Realfstically, the only way in which the rule could discouragne such
cooperation would be if utilities were to decide that because of the new rule,
they had less of an incentive to be accommodating to the needs and desires of
state and local authorities, That might be a possible result if it appeared
that the new rule made it easy and fast for a ytility to obtain approval for
fts plan in cases of state and local non-participation.

In reality, it s likely to be much more difficult any time-consuming for
a ytility to obtain approval of fts plan in the face of state and local
opposition, The problems highlighted dy this rylemaking are likely, {f
anything, to impress utilities anew with the desiradility of doing everything
necessary to obtain and retain full state and local participation in emergency

planning,

[ssue M1, [s the proposed rule based on an NRC consideration of economic

costs?

The NRC rule is an effort to bring the NRC's regulaticons more clearly inte
line with a policy decision made by tne Congress in 1980, The NRC's rule is
thus based on economic considerations conly to the extent that the Congress's
policy decision of 1380 was based on economic cunsiderations, [n the
Conference Report on the NRC Autnorfzation Act of 1980 (M.96-1070, June 4,

1980), the conferees stated that they did not wish utilities to be "penalized"
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in sftuations in which there was no acceptable state or local plan, That
could be taken as a reference to economic costs or simply to considerations of
fairness, in that the fssue was whether a utility was to be barred from
operating a plant by the actions of third parties over which 1t had ne
control,

The NRC's motivation fn promulgating this rule is not economics. [ts
motivation is to assuie that the NRC is in a posftion to make the decisions
that Congress intended that it make, and that the Commission has declared that

it would make.

Issue #12: Is the proposed rule intended to read states and localities

out of the emergency planning process?

Emphatically not. The rule leaves the existing regulatory structure
unchanged for cases in which state and local authorities elect to participate
in emergency planning. The NRC, in common with the Congress and FEMA, regards
full state and local participation in emergency planning to be necessary for
cptimal emergency planning. The rule change fs directed to the question of
what the NRC's regulatory approach should be in which states and localities
decide to take themselves out of the emergency planning process. [deally, in
the NRC's view, the new rule would never have to be used, because states and

localities would never refuse to participate in emergency planning,
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lssue 113, Does the proposed rule alter the place of emergency planning

in the overall safety finding that the Commission must make?

[t does not. As described above, the Commission must make both a finding
of "adequate protective measures ... 1n an emergency” and an overall safety
finding of "reasonable assurance that the health and safety of the public will
not be endangered” (10 CFR Section 50.35(c), implementing Section 182 of the
Atomic Energy Act, 42 U.S.C. 2232). The rule does nothing to alter efther the
requirement that emergency planning must be found adequate or the place of

emergency planning in the overall safety finding.

[ssue 114, what effect 1f any does the proposed rule have on nuclear

plants that are already in oneration?

The rule does not specifically apply to plants that already have operating
1icenses, As described adbove, 10 CFR Section 50.54(s)(2)(11) of the
Commissfon's regulations already provides a mechanism (the "120-day ~lock*)
for addressing situations in which deficiencies are identified in emergency
planning at operating plants., To the extent that this rule provides criteria
by which a utility plan would de judged by state and local withdrawa! from
participation in emergency planning, those criterfa would presumably de of
assistance to decisionmakers in determining, under 10 CFR Section
50.54(s)(2)(11), whether remedial action should be taken, and if so, what

kind, where deficiencies 1n emergency planning remain uncorrected after 120

days,
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[ssue 115: Does the Commission's rule mean that the NRC does not have to
find that a utility plan would offer protection equivalent to
what a plan with full state and local participation would

provice?

As stated previously, urder the rule adopted in this notice, a utility
plan, to pass muster, is required to provide reasonable assurance that
adequate protective measures can and will be taken in an emergency, The ryle
recognizes -- as di4 Congress when it enacted and re-enacted the provisions of
Section 109 of the NRC Authorizatfon Act of 1980 -- that no utility plan s
likely tc be able to provide the same degree of public protection that would
obtain under fdeal conditions, 1.e. a state or local plan with full state and
local participation, but that {1t may nevertheless be adequate.

The Commissfon's rule, as modified and clarified, would establish
3 process by which a utility plan can be evaluated against the same standards
that are used to evaluate a state or loca) plan (with allowances made both for
those areas in which comgliance 1s infeasible because of governmental
non-participation and for the compensatory measures proposed by the utility).
It must Le recogni>ed that emergency planning rules are necessarily flexible,
Other than "adequacy,"” there is no uniform “passing grade" for emergency
plans, whether they are prepared by a state, a localfty, or a utility,

Rather, there s a case-by-case evaluation of whether the plan meets the
standard of "adequa‘e :rotective measures...in the event of an emergency."
Likewise, the accec=:z ity cf a plan for one plant is not measured against
plans for other nuclear plants, The Commission, fn fts 1986 LILCO decision,
stressed the need fcr flexidility in the evaluation of emergency plans, In

that decisfon, the Commissfon observed that 1t "might look favorably® on
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a utility plan “{f there was reasonable assurance that 't was capanle of
achfeving dose reductions in the event of an accident that are generally
comparable to what might be accomplished with government cooperation," 24 NRC
22, 30, We do not read that decisfon as requiring a finding of the precise
dose reductfons that would be accomplished either by the utility's plan or by
4 hypothetical plan that had full state and local participation: such
findings are never a requirement fn the evaluation of emergency plans. The
final rule makes clear that every emergency plan is to be evaluated for
adequacy on 1ts own merits, without reference to the specific dose reductions
which might be accomplished under the plan or to the capabilities of any other
plan, [t further makes clear that a finding of adequacy for any plan 1s to be
considered generally comparable to a finding of adequacy for any other plan,
The rule change is cesigned to estadlish procedures and criterfa governing
the case-by-case adjudicatory evaluation, at the operating license review
stage, of the adequacy of emergency planning in situations in which state
ang/or local authorities decline to participate further in emergency planning,
[t 1s not intended to assure the licensing of any particular plant or plants,
The rule is intended ¢o remedy the omission of specific procedures for the
evaluation of a utilfty plan from the NRC's existing rules, adopted in 1980,
In providing for the evaluation of a utility plan, however, the rule
represents no departure from the approach envisfoned in 1380 by the Congress
and by *he Comrission. [n 1380, the supplementary information to NRC's final
rule stated that the r.le was consistent with the approach taken by Congress

A

in Section 109 of the “5C Authorization Act of 1980 (which, in a compromise
between Mouse and Senate versions, provided for the NRC to evaluate

a utility's emergency plan in situations where a state or local plan was

either nonexistent or inadequate), though the rule ftself {ncluded no explicit
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provisions governirg the NRC's evaluation of 4 utility plam in such
circumstances. [t shoulc be emphasized that the ryle fs not intended to
aiminish publfc protection from the levels previcusly established by the
Congress or the Commissfon's rules, since the Commissfon's rules and the
Congress have since 1980 provided for a two-tfer approach to emergency
planning. The rule takes as its starting point the Congressional policy
decisfon reflected fn Section 109 of the NRC Authorization Act of 1980, That
statute adopted a two-tier approach to emergency planning. The preferred
approazh was for operating licenses to be 1ssued upon a finding that there is
a "State or local radiological emergency response plan ... which complies with
the Commission's standards for such plans,” but fatling that, it also
permitted 1icensing on & showing that there is a “State, local, or utiifty
plan which provides reasonable assurance that the publfc health and safety is
not endangered by operation of the facility concerned.®

under the Commissfon's 1980 ruies, the regqulatory provision that
implemented the second of the two tiers of Section 109 was general and
unspecific. The relevant regulation, 10 CFR § 50.47(c), allowed a nuclear
power plant to be licensed to operate, notwithstanding its failure to comply
with the planning standard of 10 CFR § 50.47(b), on a showing that
"deficiencies in the plans are not significant for the plant in question, that
ddequate fnterim compensating measures have been or wil! be taken promptly, or
that there are other compelling reasons to permit plant operation,"” without
defining those terms further. The Commission currently belfeves that the
planning standards of 'O CFR 50.47(b), which are used to evaluate a state or
local plan, also provide an appropriate framework to evaluate a utility plan,
Therefore, the new rule provides for the first time that where a utility plan

s submitted, 1n a situation of state and/or local non-participation in
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emargency planning, 1t will be evaluated for adequacy 49ainst the same
standards used to evaluate a state or local plan, However, due allowance will
be made both for the non-participation of the state and/or 'ocal governmental
authorities and for the compensatory measures proposed by the utility {n
reaching a determination whether there is "reasonable assurance ‘hat adequate
protective measures” can and will be taken,

The aporoach reflected in this rule amplifies and clarifies the guidance

provided in the Commission's decision in Long Island Lighting Co. (Shoreham

Nuclear Power Station, Unit 1), CL1-86-13, 24 NRC 22 (1986). The rule
incorporates the "realism doctrine,” set forth in that decision, which holds
that in an actual emergency, state and local governmental authorities will act
to protect the public, and that it {s appropriate therefore for the NRC, in
evaluating the adequacy o7 a utflity's emergency plan, to take into account
the probable response of state and local authorities, to be determined on

a case-by-case basis.

That decision also ncluded language which could be interpreted as
envisioning that the NRC must estimate the radfological dose reductions which
a utility plan would achieve, compare them with the radfological dose
reductions which would be achfeved if there were a state or local plan with
full state and local participation fn emergency planning, and permit licensing
only {f the dose reductions are "generally comparable." Such an
interpretation would be contrary to NRC practice, under which emergency plans
are evaluated for adequacy without reference to numerica) dose reductions
which might be accomplished, and without comparing them to other emergency
plans, real or hypothetical. The final rule makes clear that every emergency
plan {s to be evaluated for adequacy on 1ts own merits, without reference to

the specific dose reductions which might be accomplished under the plan or to
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the capadilities of any other plan, [t further makes clear that a finding of
adequacy for any plan is to be considered generally comparable to a finding of
adequacy for any other plan,

The Long Island Lighting Co, decision included the observation that in an

accident, the "best effort™ of state and county officials would fnclude
utflizing the utility's plan as "the best source for emergency planning
information and cptions.” 24 NRC 22, 31, This rule leaves it to the
Licensing Board to judge what form the "best efforts® of state and loca)
officials would take, but that judgment would be made in accordance with
certain guidelines set forth in the rule and explained further below. The
rulemaking reccrd strongly supports the proposition that state and loca!
governments belfeve that a planned response is preferable to an ad hoc one.
Therefore it fs only reasonable to suppose that in the event of o radiologica!
emergency, state and local officials, in the absence of a state or local
radiological emergency plan approved by state and local governments, will
either look to the utility and its plan for guidance or will follow some other
plan that exists. Thus, the presiding Licensing Board may presume that state
and local governmental authcrities will look to the utility for guidance and
generally follow fts plan in an actual emergency; however, this presumption
may be rebutted by, for example, a good faith and timely proffer of an
adequate and feasible state or local radiological response plan which would in
fact be relfed upon in an emergency. The presiding Licensing Board .aould not
hesitate to reject any claim that state and local officfals will refuse to act
to safeguard the health and safety of the pudblic in the event of an actua!l
emerzency. In actual emergencies, state, local, and federa) officials have
invariably done their utmost to protect the citizenry, as two hundred years of

American history amply demonstrates.



29 (7590-01)

The rule thus establishes the framework by which the adequacy of emergency
planning, in cases of state and/or local non-participation, can be evaluated
on a case-by-case dbasis in operating license proceedings. The rule does not
presuppose, nor dces it dictate, what the outcome of that case-by-case
evaluation will be, As with other fssues adjudicated in NRC proceedings, the
outcome of case-by-case evaluations of the ddequacy of emergency planning
using a utility's plan will be subject to multiple layers of administrative

review within the Commission and to judicia) review in the courts.

BACKFIT ANALYSIS

This amendment dces not impose any new requirements on production or
utilization facilities; it only provides on alternative method to meet the
Commission's emergency planning requlations. The amendment therefore fs not

a Backfit under 10 CFR 50,109 and a dackfit analysis is not required.
REGULATORY FLEXIBILITY CERTIFICATION

In accordance with the Regulatory Flexibility Act of 1980, 5 U.S.C.
605(b), the Commission certifies that thic rule will not have a significant
economic impact upen 3 substantial number of smal) entities, The proposed
rule applfes only to ~.clear power plant licensees which are electric utility
companies dominant n treir service areas, These licensees are not “small
entities® as set fortn in the Regulatory Flexibility Act and do not meet the
small business size standards set forth in Small Business Administration

regulations in 13 CFR Part 121,
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PAPERWORK REDUCTION ACT

This final rule amends information collection requirements that are
subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).
These requirements were approved by the Office of Management and Budget,

approval no. 3150-0011,
LIST OF SUBJECTS [N 10 CFR PART 50

Antftrust, Classified information, Fire rrotection, Incorporation by
reference, Intergovernmental relations, Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor siting criteria, Reporting and

Recordkeeping requirements,

ENVIRONMENTAL ASSESSMENT AND
FINDING OF NO SIGNIFICANT ENVIRONMENTAL [MPACT

The Cormission has determined under the Natfonal Envircnm ata) Policy Act
of 1969, as amended, and the Commission's regulations in Subpart A of 10 CFR
Part 51, that this rule is not a major Federal action significantly affecting
the quality of the human environment and therefore an environmental impact
statement 1s not required. The Commission has prepared, in support Jf this
finding, an environmental assessment which is available for inspection and
copying, for a fee, at the NRC Public Document Room, 1717 H Street, N.W.,

Washington, D.C.
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REGULATORY ANALYSIS

The Commission has prepared a regulatory analysis for this regulation,
This analysis further examines the costs and benefits of the proposed action
and the alternatives considered by the Commission. The analysis is available
for inspection and copying, for a fee, at the NRC Pudlic Document Room,

1717 H Street, N.W., Washington, D.C,

For the reasons set out in the preamble, and under the authority of the
Atomic Enerqy Act of 1954, as amended, the Energy Rearganization Act of 1974,
as amended, and 5 U.5.C. 553, the Commission is adopting the following

amendments to 10 CFR Part 50:

PART 50 --OOMESTIC LICENSING OF PROOUCTION AND UTILIZATION FACILITIES

1. The authority citation for Part SO continues to read as follcws:

AUTHORITY: Secs. 103, 104, 161, 182, 183, 186, 189, 68, Stat,
936, 937, 148, 953, 954, 955, 956, as amended, sec. 224, 83 Stat,
1244, as amended (42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 2239,
2282); secs. 201, 202, 206, 88 Stat., 1242, 1244, 1246, as amended (42
U.S.C. 5841, 5842, 5846), unless otherwise noted,

Section $0.7 also fssued under Pub. L. 95-601, sec, 10, 92 Stat.
2951 (42 U.S.C. 5851)., Sections $0.57(d), 50.58, 50.91 and 50.92
also fssued under Pub. L. 97-415, 96 Stat. 2071, 2073 (42 v.5.C.
2152), Sections 50.80-50.81 also fssued under sec., 184, 68 Stat,
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954, 43 amended (42 U.S.C, 2234). Sections 50.100-50.102 also 1ssued
under sec, 186, 68 Stat, 955 (42 U.S.C. 2236),

For the purposes of sec, 223, 68 Stat, 958, as amended (42
U.5.C. 2273), secs. 50.10(a), (b), and (c), 50.44, 50.46, 50.48,
§0.54, and 50.80(a) are issued under sec, 161b, 68 Stat. 948, as
amended (42 U.5.C. 2201(b)); secs. 50,10 (b) and (¢) and 50.54 are
fssued under sec. 1611, 68 Stat. 949, as amended (42 U.S.C. 2201(1));
and secs. 50.55(e), 50.59(b), $0.70, 50.71, §0.72, 50.73, and 50.78
are issued under sec. 1610, 68 Stat, 950, as amended (42 U.S.C.
2201(e)).

2. In 10 CFR Part 50, subsection (c)()) of Section 50.47 {s amended to read

as follows:

(¢)(1) Fatlure to meet the applicadble standards set forth fn
paragraph (b) of this section may result in the Commission declining
to issue an operating license; however, the applicant will have an
opportunity to demonstrate to the satisfaction of the Commission that
deficiencies in the plans are not significant for the plant in
question, that adecuate interim compensating actions have been or
will be taken promptly, or that there are other compelling reasons to
permit plant operation, a«here an applicant for an operating license
asserts that its iradility to demonstrate compliance with the
requirements of paragraph (o) of this section results wholly or
substantially from the decisfon of state and/or loca) governments not

to participate further in emergency planning, an operating 1icanse



3 (7590-01)

may be 1ssued {f the applicant demonstrates to the Comissfon's

satisfaction that:

(1) the applicant's fnabilfty to comply with the requirements of
paragraph (b) fs wholly or substantially the result of the

non-participation of state and/or local governments.

(11) the appifcant has made a sustained, good faith effort to
secure and retain the participation of the pertinent state and/or
local governmental authorities, including the furnishing of copies of

fte emergency plan,

(111) the applicant's emergency plan provides reasonable
assurance that public health and safety 1s not endangered by
operatfon of the facility concerned. To make that finding, the
applicant must demonstrate that, as outlined delow. adequate
protective measures can and will be taken in the event of an
emergency. A utility plan will be evaluated against the same
planning standards applicable to a state or local plan, as listed in
peragraph (b) of this section, with due allowance made both for (1)
those elements for which state and/or local non-participation makes
compliance Infeasidle and (2) the utility's measures designed to
compensate for any ceficiencies resulting from state and/or local
noa-participation. [n making fts determination on the adequacy of a
utility plan, the NRC will recognize the reality that in an actual
emergency, state and local government offfcials will exercise their

best efforts to protect the health and safety of the pubdlic.
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The MRC will determine the adequacy of that expected response,
fn combination with the utility's compensating measures, on
4 case-Dy-case basis, subject to the following guidance. In
dddressing the circumstance where appiicant's fnability to comply
with the requirements of paragraph (b) is wholly or substantially the
result of non-participation of state and/or local governmerts, ft may
be presumed that in the event of an actual radiological emergency
state and local officials would generally follow the utilfty plan,
However, this presumption may be rebutted by, for example, a good
faith and timely proffer of an adequate and feasible state and/or
local radiological emergency plan that would in fact be ~elied upon

in a radfological emergency,

3. In 10 CFR Part 50, Appendix E, a new paragraph 6 15 added to Section IV.F

to read as follows:

6. The participation of state and local governments in an
emergency exercise 13 not required to the extent that the applicant
has fdentified those governments as refusing to participate further
in emergency planning activities, pursuant to 10 CFR Section

50.47(c)(1). In such cases, an exercise shal] be held with the
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applicant ar Ticensee and such governmental entities as elect to

participate fn the emergency planning process,

Cated at Washington, 0.C. this 23th day of October, .987.

For the Nuclear Regilatory Commission

Secretary of the Commission



REGULATORY ANALYSIS == EVALUATION OF TWE ADEQUACY
OF OFFSITE EMERGENCY PLANNING FOR NUCLEAR POWER PLANTS
AT THE OPERATING LICENSE REVIEW STAGE wHERE STATE
AND/OR LOCAL GOVERNMENTS DECLINE TO PARTICIPATE
IN OFFSITE EMERGENCY PLANNING

Statement of the Problem
[n 1980, Congress enacted provisions dealing with emergency planning

for nuclear power plants in the NRC Authorization Act for fiscal year
1980, Sectfon 109 of that Act provided for the NRC to review a utility's
emergency plan in situations in which a state or local emergency plan
either did not exist or was inadequate. The NRC published regulations
later that year that were designed to be consistent with the
Congressionally mandated approach, but they did not include specific
mention of utility plans, The absence of suzh a provision has led to
uncertainty cbout the NRC's authority to consider a utility plan :nd the
criteria by which such a plan would be judged. The present rulemaking fis
designed to clarify both the NRC's obligation to consider a utility plan
at the operating license stage in cases of state and/or local
non-participation in emergency planning and the standards against which

such a plan would be evaluated.

Objective

The objectives of the proposed amendments are to implement the policy
underlying the 1980 Authorization Act ind to resolve, for future
licensing, what offsite emargency planning criterfa should apply where
state or local governments decide not to participate in offsite emergency

planning or preparearess.



Alternatives
Five al*ernatives were considered, including leaving the existing
rules unchanged. The pros and cons of these alternatives are afscussed in

the rule preamble published in the Federal Register.

Consequences
NRC

The amendments will probably not impact on NRC rescurces currantly
being used fn licensing cases because current NRC policy, deve.oped in the
adjudfcatory case law, is to evaluate utility plans 4§ possible interim
compensating actions under 10 CFR 50,.47(¢c)(1). Thus, while there could he
extensive litigation and review regarding whether the rule's criterfa are
met, this would likely be similar to the review and i{tigation under
current ,ractice.

Other Government Agencies

No impact on other agency resources should result with the possible
exception that FEMA wil] need to devote resources to develop criterfa for
review of utility plans and’/or to review the plans or a cise-by-case

basis.

Industry
Impacts on the industry are speculative because there is no way to

predict, in advance of their actual application, whether any particular
utility plan will satisfy the rule. However, industry should generally
benefit from knowing that rules a-e in place so tha‘ plans for compliance

can be formylated.



Publi=
Under the rule befng adopted & utility plen, to pass muster, ir
required to provi ‘e reasonable assurance that adequate protective measures

can and will be taken in an emergency. The rule recognizes -« as did
Congress wher i1t enacted and re-enacted the provisicns of Section 109 of
the NRC Authorizatfon Act of 1980 -- that while no utility plan 1s 1ikely
to be able to provide precisely the same degree ¢f public protection that
would obtain under ideal conditions, i.e, & state or local plan with fyl)
state and local participation, such a plan may nevertheless be adequate.
The rule starts from the premise that accidents can happen, and that at
every plant, adequate emergency planning measures are needea to protect
the public in the event an accident occurs. WwWhether in fact a particular
utility plan will be found adequate would be 4 matter for adjudication in

individual licensing proceedings.

Impact on Other Requirements

The proposed amendments would not affect other NRC requirements.
Constraints
No constraints have been identified that affect implementation of the

proposed amendments.,

Decisfon Rationale

Tha decision raticnale is set forth in cdetai)l in the preamble to the

rule change published i the Federal Register,




implementation

The rule should become effective 30 days after publication fn the
Federal Register. [mplementation will favolve cooperation with FEMA and
the development of FEMA/NRC criterfa for review of utility plans may be

required before the rule is applied to specific cases.



ENVIRONMENTAL ASSESSMENT FOR AMENUMENTS
TO EMERGENCY PLANNING REGULATIONS DEALING WITH
EVALUATION OF OFFSITE EMERGENCY PLANNING
FOR NUCLEAR PCWER PLANTS AT THE OPERATING LICENSE
REVIEW STAGE WHERE STATE AND/OR LOCAL GOVERNMENTS
DECLINE TO PARTICIPATE [N OFFSITE EMERGENCY PLANNING

Identification of the Action

The Commissfon i amending its requlations to provide criteria for
the evaluation at the operating license stage of offsita emergency
planning where, because of the non-participation of state and/or local

governmental authorities, a utflity has proposed fts own emergency plan,

The Need for the Action

As described in the Federal Register notice accompanying the final
~ule, the Commissfon's emergency planning regulations, promulgated in
1980, did not explicitly discuss the evaluation of a utility emergency
plan, although Congress expressly previded that in the absence of a state
or loca) emergency plan, or in cases where a state or local plan was
inadequate, the MRC shoul” consider a utility p'an, That omission has led
to uncertainty as to whether the NRC is empowered to corsider a utflity
plan in cases o state and/or local ncn-participation, as well as about

what the standards for the evaluation of such a plan would be,

Alternatives Considered

The Commission published a proposed rule ci.ange on March 6, 1387, at
5. Fed. Reg. 6380. In Zeciding on a final rule, the Commission considered
fo.r options in additicn to the one reflected in the final rule. These
wery: fssuance of the rule as criginally proposed and descriced; {ssuance

of a rule making clear that in cases of state and/or local



non=participation, licenses could be issued on the basis of the utility's
best efforts; fssuance of a rule barring the issuance of licenses in cases
of state and/or local non-participation; and termination of the rulemaking

without the issuance of any rule change,

Environmental Impacts of the Action

The rule does not alter in iny way the requirement that for an
operating lTicense tc be issued, emergency planning for the plant in
question must be adequate. The rule is designed to effectuate the second
track of the two-track approach adopted by the Congress in the NRC
Authorization Act of 1980 and two successive authorization acts, as
described in detafl in the Federal Register notice. The rule does not
affect the place of emergency planning in the overall safety finding which
the Commission must make prior to the !icensing of any plant,

Accordingly, the rule change does not diminish public protection and has

no environmental impact.

Acencies and Persons Consulted

A summary of the very numerous comments ippears as part of the
Federa! Register notice. Shortly tefore presenting an options paper to
the Commission, NRC representatives briefed representatives of the Feceral

Emergency Management Agency on the contents of the options paper.



Finding of No Sfgnificant iwpav:

Based on *the abave, the Commission has decided not to prepare an

environmental impact statement for the rule changes.
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