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UMITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFNRE THE COMMISSINON

--------------------------------—---x

In the Matter

of :+ PR=50, 51 (44 F,R, 61372)

Yronosed Rulemaking on Storacge :
and Disvosal of MNuclear 'Yaste,
10 CFR Parts S50 and 51

(t"aste Confidence Rulemaking) ~J
A - ----:\.
MOTION OF ROBERT ABRAMS, ATTORNEY ™ e -

GENFRAL OF THE STATE OF lMEW YORK,
FOR WITHDRAWAL OF REQUESTS FNR
OUATATION

On October 27, 1980 we recieved a copy 0% a nmotion
by the Utility Nuclear 'aste Management Group - Fdison Flectric
Institute ("UMMMG-ELI") which, among other things, objected to
the employment by the NRC of a consultant to assist the
working group identified in the Cormmission's memarandun
and order dated Mav 28, 1980, The motion referred to the NRC's
October 1, 1980 "Request For Quotaticn No, RS=NMS=81-032
gntitled 'Technical Suppor: for the Confidence Rulemakine
Proceeding'"” ("RFQ"). That was the first notice we received
that an RF) was issued, ''e did not receive a conv of the
RFO until October 30, 1980, and that coov was sent to us not

bv the MNRC but by counsel for UNWMG-ERI,
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le have sibsequently learned fxorm Sheldon Trubach,
in the NRC counsel's office, that a second RFQ. was issued
with respect to this proceeding, and that one contract has
been signed with a consultant, Teknekron. ‘e have not vet
seen a copy of the second RFN, Mrs. Patricia Smith, the
NPS contract specialist handling the October lst RFQ, has
advised us that the RFQ was sent out to a number of firms, but
she declined to name the firms, saving snhe did not beliesve
the names were available to the rublic., She also said that

no contract had vet been signed with respect to that RF9,

e object to the secret nrocedure used by the
NRC in issuine the two RFQs without not.ce to the rarticinants
and an opportunity to comment, e also object to having either
a censultant or NRM staff evaluate or nass judgment uron
the record., Only the Commission itself should do that, aZter
reviewing the record and hearing oral argqument, It mav
be desirahle to have a summary of the record rrepared =-
but one that merely describes the statements bv narticipants
and the supporting literature without evaluation., That task
could be done as readilv bv MRC staff as bv a consultant,
I¢, however, a consultant is to te emploved Lo rnrepare the
non=41udemental summarv of the record, the procedure reaquires

prior notice to the participants and a chance to comment.

In addition, apnroval of the participants should ke obtained

-

before a consultant is selected, T™he narticicants should
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have the opmortunity to cemment on the accuracy o2 th

summary of the record, reqardless of who nrevares it,

The RFNs were issued without nctice to the
particinants, and at least one was issued at a time when
thev were nrenmarinea their succestions for further proceedincs,
which were due on Oc=obar 6§, 1990, 3Before issuing the FNs
the 'IRC should have sent cories of the dAraft "FNs to all
participants and accected cormrents hefore decidine whether
to issue the NM's, and if so, in what form, Tnstead, the
NRC has taken secret action that may render som™e o7 the
suggestions for fur«her proceedinas acacdenmic, "e were thus
deprived of the oprortunitvy to nresent those suqaestions with
knewledge of all the relevant circumstances, Failure hv th
NRC to notifyv the participants of the ®FNs was improoer, and
can onlyv undermine public confidence in the Commission's

procedures,

As to the terms of the October lst RFN, we stronaly
object to Task 3 in the Statement of *ork insofar as it calls
upon the consultant to (i) evaluate the "techinical accuracy c*
the findings made in the statements and cross-statements,"
and (ii) to identify and discuss "technical errors or
omissions" (second and third sentences o% Task 3), "e
similarly are opposed to NRC staff performing such tas:s
in this preocceeding. Ve believe that the issues nmust he
resclved by :he Commissicn alone, and not decided for the

Commission hv others, The issues are set fcorth in the



staterents and cross-statements, and it is time for the
Cermigsioners to review the record and, after oral araument,
render a decision, Significantlv, the Commission's Mav 23,
1980 memorandum anéd order does not authorize the workina

group to offer its views on the merits of the issues,

Our statements urging no confidence are carefullv
docurmented bv references to the relevant literature, generally

neludine

-

to publications issued bv or for Gevernment agencies,

the NRC, the Department of EZnercy and the U,S. Geological Survev,

.

It would not be preper for either
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plovees, tn eunress their agreement nr Aisacreerent with the
authors of those publications, Their function should be %o
prerare a factual summary of the racord, setting forta 4he
views of the prarticirants as well as the underlving rerorts
on which the participants relied =~ but without attemptine
to pass judgment of the accurac-s ¢% those views or re=~
ports, ''e szee no reason why a consultant, rather than

NRC staff, is needed to prepare such a surmmary.

I¢, however, the MRC nrefers to use a consultant,
none should be selected withou: acreement of the particirants,
Proposals may be received from consultants known for a
pro=industry bias in their views of waste management, and
emplovment of such a consultant could taint this preceeding
bevend repair and serve as an affront to the marticinants

who have srent valuable time nremaring statements in =he

s
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hope that the Commission would evaluate the record,

Indeed, it is nossible that most of the firms to whcom the

RFN was sent are known for such a hias, Staff's imelementation
0f the NRC conflict-of-interest nrocedures cannct be counted

on to eliminate such biased parties, Accordingly, we demand
that copies of (i) the list of firms to whom anv RF( is sent,
and (ii) the names of all parties subhmitting proposals o

the NRC in connection with RFQs, be sent to all participants,
and adequate time be given for nmarticipants to ccmment abcut
the acceptability of the potential consultants, ‘o consultant

should be emploved unless aqreed to bv the part nants,
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Ve therefore urce the Commission to wi

(r

hdraw the
RFQs and cancel any contracts until the participants have

been furnished copies and given an onportunitv to comment.
Thereafter, 1if the NRC decides %o hire a consultant, it should
do 80 on notice to the participants, who should be advised of
the names of persons to whom the RFN was sent and the names

of firms submitting proposals, and no consultant should be

-

retained without agreement of the participants., Moreover, the
RFQ, if used at all, should omit the second and third
sentences of Task 3, 1 3.3 of the Statement of 'lork, as the

consultant should not be permitted to rass judgment on the

record,




In additien, we beliave the '2C owes the narticicants

and public a f1ull explanation c¢f why the FN was issued

secretly, and should furnish a list of the names of the firms

to whom the two PFQs were sent, and an explanation of whv

they were sent %o that groun., The MRC should also explain

why that list is hbeing withheld from the public

- -

Dated: November 3, 1990

ROBER™ ARRAMS
Attorner aneral of thae
State 0f YNew Yor!

ek -0 . Sedle Oy

Assistant Attornev Ceneral
2 "orld Trade Center

New York, New York 11047

(212) 498-75€53
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On November 3, 1980, a copy of the attached Mcticen
was mailed to each ¢f the rersons listecd below:
Cheirman Jchn F. Ahearne Xazen 0. Cyr, Zsc.
C.8. Nuclear Regulatory Commissicon 2ulamaking and Zaforcenent
Washingten, D.C. 20853 Divigien

OfZice of the Executive legal

Coemmissiorer Victor Gilinsky Director
U.S. Nuclear Regulatorv Ccrnmissicen N33 2604
Washingten, D.C., 20833 C.8. Nuclear Regulatery

Hendrie
NMuclear Regulatory Commissicn
Washington, D.C. 20855

Commissicner Coseph M.
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Commissicner Peter A. Bradford
U.S. Nuclear Regulztory Commission
Washingten, D.C. 20885

Marshall E. Miller, Esq.

U.8. YMuclear Regulatory Commissicn
Washington, D.C. 20855

bl

E. Leo Slaggle, Esg.

Cffice of the Ceneral Counsel

U.S. Nuclear Regulateory Commission
Washington, D.C. 20555

Secretary
Docketing anéd Sarvice Branch

U.S. Nuclear Pegulatory Commissicn
Washingten, D.C, 20
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Commission
Washingten, D.C.

Mr. Reglis R. Bovle
Pivisicn of Waste Managemrent
U.S. Nuclear Regulatery

Commissicn
Washingten,

David Santee Miller, Esc.
213 Mergan Street, M.W.
Viaghingten, D.C. 20001

Mr., Eugene ., Cramer
Neighbers for the Environment
17146 Ridgepark

Hacienda Heights, Califernia
91745

Richard M. Sandvik, Esc.
Assistant Attcrney Ceneral
500 Pacific Building

520 S. W. Yamhill

Fortland, Oregon. 97204



william S§. Jordan, III, Esc.
Harmon and Weiss

Suite 506

1725 I Street, N.W.
Washington, D.C. 200C6

Mr. Marvin L. Lewis

6504 Bradforé Terrace
Philadelphia, Pennsylvania
19149

Mr., Béward P. Regnier
Mall Stop 906=-SS8

U.S. lluclear Regulatory Cemmissicn

Washingteon, D.C. 20

ae--h A. Onsder?s, Esq.

Assistant Deputy Public Advecacy

Division of Public Interest ldv:cac"
P.0. Box 14l
Trenton, Mew Jersey 038635

Mrs., W, W, Schazefer

Safe Eaven, Ltd.

3741 Xcehler Drive
Sheboygan, Wisconsin 352081

Maurice Axelrad, Esq.

Lowenstein, Newman, Feis, Axe
and Toll

1025 Connecticut Avenve, N
wWashington, D.C. 20036
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E. Dennis Muchnicki, Esq.
Assistant Attorney General
Envircnmental Law Section
30 Zast 3rcad Siree
Columbus, Chio 432
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Jocelyn ¥. Olscn, Esq.

Special Assistant Attorney Gereral

1935 wWest County Road 22
Roseville, Minrnesota 353113

E. Tupper Kinder, Esq.
Assistant Attorney General
Environmental Protection Divi
State House Annex

25 Capitol Street

Concoréd, MNew Hampshir 03301
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Cr. Jam:s A. Buckham
Post Cfiice 3ox 847
Barnwell, Scuth Carolina 29281

Raymend 1. Momboisse, Esc.
Pacific L ega- Foundaticn
1990 M Street, N.W.
Washington, E.C. 20036

Dr. Judith Johnszud
Envircnrmental Coaliticn on
Juclear Pcwer

433 Crlanéo Avenu:

State College, Pa, 16801

Renald J. Wilsen, f2sg.
810 18¢h Bt., N.W.
Washington, D.C. 20006

Mr. Michael 2. Raudenbush
The S.M., Stoller Corzoraticn
19 lith Street, Suite 500
Qo"de:, Coleorad 80302

Dr. William A. Lechstet
119 E. Aaron Drive
State Ccllege, Pa., 16801

Richaré P, Wilson,
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Assistant Attorney
2600 Bull S+reet
Columbia, South Carolina 29201
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Elliott Andalman, EPsq.
Andalman, Adelman & Stelner,

224 Secord Avenue
Hattiesburg, Mississippi 3940

Harvey 8, Price, Esc.
General Counsel y
Aatomic Industrial Forum, Inc.
7101 Wisconsir Avenu

Washiagten, D.C. 20014

Mr. Creg Darld

Eanford Cenversicn Projecst
9,3 B B 1%
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Portland, Oregon 97212

Ms. Priscilla C. Grew
Director, Department of
Conservation
tate of California
1416 Ninth Street
Sacramento, Califormi 95814



Mr. Janv.s R. Richaxds
capitii Legal Foundaticen
11014 17th Street, 4.V,
Suite 810

Washington, D.C. 20036

Ar, OCrville Eill
2315 Camas Avenue
Richland, Washington 993852

Mr, Davié Berick

Environmental Policy

317 Pernsvlvania Ave
~
v

' Fi -
Washiingten,: D.L. 2

o I+ D
 Snd it

Q
bbb
-

Wy h () .2

<§ &
(4 I
(§Y)
o
s hforg

oo
r

1]

tr

¥

(1)

O

r

N

H-

'
Ot
O

2]

s |

?A

~3( -

curtner Avenue

MmO~

o
S wm
C
O
0
®
¢
)
[
".
h
G
3
o |
2
§
¥e)
w
.J
to
wn

Mr. Reberxt fHalstesad
Depaztment of Adnmin
State of Wisconsin

Al

L Wes: Wilson Stieet
Madiscn, Wisceonsin 52702

Leona:d Vance, Isg.
istant Attorney Ceneral
eme Court Building
East 3road Street
ia 23219
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1ln and 2eale

trent, M. W., Buite 701
D.Cy 20036

Carl Valore, Jr., Esc
Valore, McAllister, A
w;:.erro*ela“b

Mainland Professional Plaza
§38 Tilecn Road

Northfield, New Jersey (€8225
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Fichard W. Lowarre, Esq.

Assistant Attorney Caﬂeral
Ervircnnmental Frotecticn
Divisicen

?.0. Becx 12843, Capitol Statien

Austin, Texas 78711

vames P. MeGraineryys, Jr., Esc
LeBceu?s, Lamp, L

anéd MacRlRae

«333 Naw Eampsihize Av

‘0
Washingten, 2.8, 20036

Dr. Mizeo M. Todorevich
Ziecutive Secratary
Scientists and Ingireezs fcr

Secure Enercy

dlo Piverside Crive, Suite 8§22
Neaw Yerk, YNew York 10025

Georges C. Freeman, Jr., Fsg.
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Bunton & wWilliams
2.0, Bex 1538
707 Main Sireet
Richmond, Virsginia 23212
Michael J. Scibinige, 17, ZLse.
Assistant Attorney General
Cepartrent of lNacural Rescurces
Tawes State QCf2ice Buildire
Annapolis, Yarviand 21401

Richard M. Hluchan,

,ecubj Attorney General

38 Viest State Street
Trenton, Vew Jersey 08623
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Harzy 1. Voige, E
LeBceuf, Lamb, Leibv and
MacRaa

4332 VNew Hampshire A
Washingsen, D.C. 200



Michael I. Miller, Esq.
Isham, Lincoln and Beale
One First National Plaza
Suite 4200
Chicago, Illinois 60603
June D. MacArtor, Esqg.
Deputy Attorney General
Tatnall Building
P.0. Box 1401
Dover, Delaware 19901
Mr. Ray K. Robinson
Exxon Nuclear Company,
777 106th Ave., N.E.,
Sellevue, Washington

NG,
C=-0077
93009

William Griffin, Esq.
Assistant Attorney General
Office of the Attorney General
109 State Street
Montpelier, Vermont 05602
Patrick Walsh, Esqg.

Assistant Attorney fCeneral
Wisconsin Department of Justice
1i4 East, State Capitol
Madison, Wisconsin 53702

Mr. John N'Neill, II
Route 2, Box 44

Maple City, Michigan 49664

Mr. Ashton J. O'Donnell

Bechtel National, Inc.

P.0. Box 3965
San Francisco, California 94119

Mr. Phillip Warburg

State of Connecticut

44 North Capital Street

Suite 317

Washington, D.C. 20001

Mr. Wayne McDanal

Federal Znergy Regulatory
Commission

North Building,

wWashingten, D.C.

Room 3408
20426

Ms. Lorna Salzman

Friends of the Earth

72 Jane Street

New York, New York 10014

James F. Burger, Esq.

Office of the General Counsel
Tennessee Valley Authority
400 Commerce Street
Knoxville, Tennessee ~ 37902

Mr. Bryan L. Baker

Mockingbird Alliance
900 Lovett 2oulevard,
Heouston, Texas 77006

Suite 207

Prancis S. Wright, Eeq.

Assistant Attornev General
Environmental Protection Division
One Ashburton Place, l9th Floor
Boston, Massachusetts 02103

Robert M. Lindholm, Esq.
Assistant Attorney General
Jefferson City, Missouri 65102

Richard Troy, Esgq.

Assistant Attorney General

Environmental Protection Bivision

Department of Justice

234 Loyola Building, 79th F
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New Crleans, Louisiana 70
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Ms. Mary Jo Murray

Assistant Attorney General

188 West Randolph Street

Suite 2315
Chicago, Illinois 60601
Thomas M. Lemberg, Esq.
Leva, Hawes, Symington,
Martin and Oppenheimer
815 Connecticut Ave., N.W.
Washington, D.C. 20006

Mr., George CeBuchananne
Chief, 0ffice of Radiohydrology

Geological Survey
U.S. Department of the Interior
Reston, Virginia

22092




Lawrence K. Lau, Esq.
Ceputy Attorney General
State Capitol

Honolulu, Hawaii 96813

Joseph B. Rnotts, Esq.
Debevoise & Liberman
1200 17th Street, N.W.
wWashington, D.C. 20036

Mr. Robert H. Neill

Director

Fnvironmental Evaluation Group
Health and Environmental Department
320 E. March Street

Post Office Box 968

Sante Fe, New Mexico 87503

Stanley R. Tupper, Esq.
Tupper & Bradley

102 Townsend Avenue

Boothbay Harbor, Maine 04528

Honorable Douglas M. Costle

Administrator

U.S. Environmental Protection
Agency

washington, D.C. 20460

Ms. Kathleen M., Falk

Wisconsin's Environmental Cecade,
Ine.

302 East Washingteon Avenue

Suite 205

Madison, Wiscensin 53703

Mr. John J. Kearney
Senior Vice President
Edison Electric Institute
1111 - 19th Street, N.W.
wWashingten, D.C. 20036
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Dated: November 3, 1980

Ms. Joyce P. Davis

Law Department, Rcom 1816
Consolidated Ediscn Company
of New York, Iuc.

4 Irving Place

New York, New York 10003

Sheldon Trubatch, Esq.

Office of the General Counsel
U.S. Nuclear Regulatory
Commission

washington, D.C. 20555

Mr. Ben C. Rusche

Executive Director

South Carolina Energy Research
Institute

Suite 670

First National Bank 2uilding

Maine at Washington

Columbia, South Carolina 292C1

Mr. Norman R. Tilford

Chairman, Nuclear Energy
Committee

Ebasco Services Incorporated
2211 West Meadowview Road
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Michael L. Bardrick, Esq.
Office of the Attorney General
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112 State Capitol
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Cmer F. Brown, II

Office of the CGeneral Counsel
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U.S. Department of Energy
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