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May 19, 1997 !

. .

MEMORANDUM T0: David Meyer, Chief
Rules Review and Directives Branch
Division of Freedom of Information

and Publications Services
Office of Administration

FROM: John W.N. Hickey, Chief
Low-Level Waste and Decommissioning [0RIGINAL SIGNED BY:] !

!Projects Branch
Division of Waste Management
Office of Nuclear Material Safety

and Safeguards j

SUBJECT: 2.802 PETITION FOR RULEMAKING

On. January 22, 1997 Sherwood Bauman of the Save Wills Creek Water Resources
Committee petitioned NRC to take certain actions with respect to the
development of an elvironmental impact statement for an NRC licensee,

;

Shieldalloy Metallurgical Corporation. Mr. Bauman submitted his request as a '

10 CFR 2.206 petition. Our response of February 19, 1997 (Attachment 1)-
indicated that three of his requests would be considered as 2.802 petitions
for rulemaking.

In accordance with the NRC Management Directive we are forwarding Mr.
Bauman's letter (Attachment 2) to you for further action.
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MEMORANDUM TO: David Meyer Chief>

Rules Review and Directives Branch
Di * ion of Freedom of Information

and Publications Services
Office of Administration .
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FROM: John W.N. Hickey Chiefc )
/ -

Low-Level Waste and Decommissioning
Projects Branch

Division of Waste Management
Office of Nuclear Material Safety

and Safeguards

'

SUBJECT: 2.802 PETITION FOR RULEMAKING
;

On January 22. 1997 Sherwood Bauman of the Save Wills Creek Water Resources
Committee petitioned NRC to take certain actions with respect to the
development of an environmental impact statement for an NRC licensee, l
Shieldalloy Metallurgical Corporation. Mr. Bauman submitted his request as a 1

10 CFR 2.206 petition. Our response of February 19, 1997 (Attachment 1) l

indicated that three of his requests would be considered as 2.802 petitions i
for rulemaking. |

In accordance with the NRC Management Directive, we are forwarding Mr.
Bauman's letter (Attachment 2) to you for further action. l

I
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*

i 't WASHINGTON D.C. 61

\ j/
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i February 19, 1997
i

: Mr. Sherwood Bauman Chairperson
'

Save the Wills Creek
Water Resources Committee |

6354 Cowgill Lane
,

Cumberland. OH 43732 1
4

Dear Mr. Bauman:3

! I am responding to your letter dated January 22. 1997 in which you formally |
petitioned the U.S. Nuclear Regulatory Commission to take certain actions with i

'respect to the development of the environmental impact statement (EIS) for the
Shieldalloy Meta'.lurgical Corporatian (SMC) facility S Cambridge. Ohio, and
to initiate several rulemakings. The purpose of this letter is to describe l

how NRC will address each of your requests.

You requested that:

1) Pursuant to 10 CFR 2.206 NRC broaden the scope of the EIS to include.
investigate, score, and evaluate against all other options, the option i

of assured storage, as well as other related hybrid options identified )
in your letter.

2) NRC initiate a rulemaking to preclude Shieldalloy. Cyprus Foote. and any
others from entering in covenants not to sue with any other State or
Federal agencies which could interfere with NRC's authority to enforce
Federal laws or regulations in Chapter 10 of the Code of Federal
Regulations (CFR).

3) NRC initiate a rulemaking which would require that above-ground assured
storage be considered and scored as a viable option to be-considered at
all NRC licensed sites which seek on site or in situ disposal. .

4) NRC initiate a rulemaking that would permit licensees' in situ disposal
plans to be approved only when, and if the responsible parties sign an
admission of guilt and wrongdoing so that the stakeholder community has
the ability to recoup lost property values and community tax bases. |

1

I

With respect to your first request. we will consider this alternative and its
|variations as a late comment on the EIS. rather than process the request as a

2.206 petition. Petition requests under 2.206 are to " modify. suspend, or I

revoke a license, or for other such action as may be proper." and a request
such as yours to broaden the scope of an ongoing EIS is not covered by
10 CFR 2.206.

1
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S' Bauman -3-

Your second. third, and fourth requests will be considered as petitions for
rulemaking pursuant to 10 CFR 2.802. You will be kept informed of NRC actions
with respect to these rulemaking petitions.

Sincerely.

hh *

Carl J. Paperiello. Director |
Office of Nuclear Material Safety I

and Safeguards
i
iDocket: 040-08948
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Save Wills Creek '
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Subsidiary of Earthlink~ !
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Recs: Formal pehtion Icf oction ord ruic mo6 rig as allowed order sects ti 2.3 % of fte 10 CFP ccdes it'
brcoden tre scope < >f the DE15 for tre stseldalloy facilit/ n comta tge. Otso (tereroffer referred to simply as
site ) 10 ociode os yet ordovestgoted ord wry worvable opfor6 wt och could present Ite test alterrotive fcr
our commurvty at a pce wirruri oftc(doble rechty.

Door Hugh Thompson ord oth"r Start:

As is my ryht order the cuspces of the lo Cf P rufes < trd r$i Act :<6 FAl quofed but forely followed by the
NPCf soo sechcri 2.3M. Os welf as or y ord oil otter sectKos i sad Ctde of Pegolottsis or otrer federal lows
deciry witn rule rnokrig or tre broadersrg of the scope of .an dei. Much may te applcoble srce tre UFC
has not seen fit to provde v5 with a tvil ard up to date set of sad regvicts.ns. we herein as is more fully
spelled out tp ?w request that the scope et the current DEls lu c the ute be broadered to relude tre optico
ord its vonous i:ybrds os are rnore fully sretted out n optfor6 one through nre of sad request. fte
trooderung of tre del 5 would te tre rcluson of Above Groord Assured 5 forage fechnoicgy n all of its
vanous formots ord possitnfity as we reve stelled out ri our request to brooden sad DEIS. Additionally. sad
pehton for Admrvstrative Acton as to te further riforded as o petitKvi for rule mokrg thof would requre f?e
scorrg of Above i ,roord Assurect Storage tectrolcgy implemer foton agoost all other optKos of ony cod all

~

sites terg ccosdered fc4 osito disposal and deed restrcted access verse's NPC's normal safeguards of ALAPA
ord 15 WREM o year for orrestncted use ord release of tre poperty. Further. sad petition for admrvstrative
actro and rule mo6rg wovid also petilon the NPC 0; es more fully outbred telow to implernent rules whch
would preclude stores or NPC Icensee's (ogreement ur otrerwrse) from grantrg tiPC Icensee's or former
Icensees Covenants Not to sve ( or otrer (6truments that terg about tre sorne effects). ord that further we
pel:fon tre NPC for rule mokog whch would see that any Icensee risitu disposal plans opproved be
op, proved only when ord if the responsible portes (o'l respnnsible partes) sgn on adm6sion of guilt and
wrorg dong so trot tre stoHholder commornty has tre atukty fo recoup lost property values ord commuruly
for bases socniced by such flowed decommiss(nrg stratege s.

BASIS FOR Rf GUESI

5terwood Baumon. Os well as tre cegorcotions te reyesen!s ord any ord all additional ccesgnatcries do
h-ren state trat our petition 'rce odnirastrative actKo ord r >tition fcs rule rnabag should te granted for the
followrg reosc rs.
I. Whereas Steeldolloy o 1W dd n fact ord deed tone possession of u OLO) fons of LLFW offer tre previous
owrer Cyprus Foote dd have its Icerse retted vrder false pretenses. (Sod prevous hcensee stated that it
was ther telet thof itere were no longer motMials of Icensat/c control of the facility) )2. Whereas tre state of Cho ord tre NPC dd approve a decommissuurg plan wtuch failed and was holted I
r 1989.
3. Wtereas the staff of tre NPC dd n fact ord deed disrnally fail tre commurvty of Guernsey County Cho by
folkng to polce the lcense of tre site fc" a penod of some 12 years.
4 Wtereos tre company 5tneldalloy company (Icensee) dd o 1993 seek protecton from creditors by rurrurg
oto the federal Bon!ruptcy courts wtvle at the some time submittog a closure plan for the focihty.
5. Wrereas the NPC determred that closure of the facihty conshfuled a molor federot action whch would
implement tre reed for and Els os colled kr n NEPA 10 evolvote 'All* ns6s (both envronmentally. On social
ecorome (wtech would relude hecith nsis ord facreiol costs to ottected host commarity) ) to our
commvrsty as weil as the preferrm plon of the Icensee ord any ord oil other viable rneons of remedoton i

of the site.
o. Whereas the NPC hos a duty to tre stab.tolders of a commorvty to rclude any ord oli viable opticOS
witran ord us. |
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OUlilNE AND SPECIFICS OF IORMAl Pt ilHON
wKt formal retita for acters arrt formal feest ta 1e ruchry faus ir,' specite wb categores-a

d-nhfed as A. B, ard C. Fortrer. sad requeter(s) msh to rove tre pet.fm ri emed fc( put'c comment
atd revew verse o poter.tiauy raccurot- syropsis of our reqet creacted oy tre NkC. Nhould any srvylar
porton of tre retition for acton or tre petiton for role rnahr9 t:e deemed snproperly filed er e ecuted. all
?trer portons stoil stard a rkdually upai trer own m*ii's vs if suDmitted separately ard oport from tre
part(s) d-en ed imptOperly filed cf e=ecutad.

A) FORMAL Rf QUESI FOR RUll MAKING 10 PRFCLUDF SHillDAllOY, CYPRUS FOOIE AN() ANY AND
All OiHE R llCE NSE E'S F ROM ENIERING INIO CONVENANIS NOI 10 SUF Wilil ANY AND All OIHE R

f SIAIE OR f E DERAL AGENCit S WHICH COUlO INIERF F Rt WilH THE NRC'S RIGHIS AND ABillHES 10
iNFORCE FF DE RAL i AWS AND OR IHF RtGUt AllONS AS DI FINlD IN 10 CFR.

't has corne to tre att-ntiori Of sterwo.A Bauman. Save .Ytts Creet Earthir4 as wel! as ar y ard all Otrer ,

| ; 6crat snas of tras d :correrit. trat tre State Of Ohn ritends, as a port of its settlement of disputes with it e |
| 'cer6ee h&letallOy) ard tre fortwr hcansee (C yprus fccle), to enter nto an agreemer.t wtuch is tit |ed )

P-rmarie-nt tr aorcten/ Consent Order vi tre case nf State Of OtsO. et ref. (plar, tiff) verse Staaldalloy
M-tatlorgcal C.mx4aton ord Cyptus Foote Mretal Compony deferdants (Case # % CV 242) filed in thr a

';uerr6ey Cour,tv Court of Common Pleas. Sad agreement ircludes as a part therein o Canveront rot to Sue ]
wrCh would in fact ord daad siteifere uth tre Federal Government and the NPCs atulity to er. force rules j
ard regulations as relates to the lorg term storage ar d of disposal of LlRW in Ight of tre state of Ohio's current .

( plans to become ar. agreement state with tre f 4PC as would te required for said state to build ard host a
i compact facity. We would questcn tre cor fict of riferest estabhsted wten a state who ras prevously

39 red a converor.t not to sue tecornes ord agreement state, ard thetefore feel that vorous cooperating
agances ovolved n a DEls srculd rol be allow &t to enter into such converonts os a gereral rule, ord thus
feel a role mahrg is reeded to clarity tres 9tuatm.

Sad retitcrer trerefore respectfulN requests ord petitions ite NPC for G rew federal tegulatory Code witran
to CFP wrech would preclude ord fcstad hc usee s or coc4 3tro agences from sgnrg such agreemeris os
CoMonts rct 10 >ue, ord furtter rquests that sod rule mohrq if implemented te rctusive of ord enforced
riregards to tre proposed remedoton at ord tre rettemeret of the Icense fOr the viseldalloy site situated co |
State Ponte T9 in Guerr6ey' County, state of Orno.

Petitorer fortner requests inct a determrot0n te mode as to tre legohty of tre State of Ordo enterrg into
such agreemer,ts without tre twolvement ord approval of tre NPC as tre wastes in queston at sad site tali
uthn tre iunsactonal control of not tre state of Orio. but r6tead trot Of tre NPC. Additiorclly, we queston
the legality of sad ccover ont as relates to tre rules onc regulatons of tre US EPA an tre state of Ordo s status
as an agreement state with sad Federal Agercy.

B) FORMAL REQUESI AND PEllilON FOR RULE MAKING WHICH WOULD CRE~AIE A REGUL ATORY
R[QUIREMENT 10 SCORE ABOVE GROUND ASSURE D STORAGE AS A VIABLE WORKABLE OPilON
AGAINSI ANY AND All ALIERNAllVE OPilONS Al All NRC sties WHICH SUBMil PL ANS f 0R INSITU,

' DISPOSAL OF LLRW Al SilES WHICH ARE LOCAIED IN OR NF AR WEll ANDS OR LOCATED Wi|HIN StillAlE
100 YF AR FLOOD PLAIN ARE AS WilHIN THE UNilED STAIES OF AMERICA AND IIS BORDE RS.

i' !t tes corre to tre attention of Sterwood Baumon. Save Wills Creek Earthir4 as well as any ard all otter
cosgretores Of ttds document, that freie is a techrology 6rown to the NPC ard within tre LLPW community

i t rown as Above Groord Assured Storage Technologi. Fortrer, sad tect r. ology over tre k(g term ros ecwn
i the Obility to offer more protectOns to offected stGhetctder commurutes while of tre same time teirg very
l CC61 compettliVa* When comrCred to Ciref d60CsGl roethCds ord altetnatives such Os disposal Of IICensed

v<g iemi care tacmtes ord/or rsiv dsposai (witn man, rrerent teaitn ns>s ard un$rown potentci stai'

Comirgs.) Optons th01 afe rOrmally eVOldated Witrdn tre Contres of G DEIS wten contemplating tre means
1

j ti wrech a f acility Toll be remeGOtad Ord a facihty Closed. \rce the NPC seems unwillirgly to have waste s
J
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C) SHERWCX)D BAlJMAN SAVE Wills CRI L K, L ARill(INK AS Wtil AS ANY ant) All SIGNAlOkit S 10
IlllS DOCUME Nl Ht Rt lN Of flCIAllY Pt llilON IHL NvC FOR AN ADMINISIRAllVE ACllON WillCH,

WOlllD Rt OlllRt- litt LICI NStt SHillDAllOY AND IHF SI All OF f Hi NRC 10 BROADlN IHL SCOPt OF
j lHE OtlS ON IHL Silll l DAllOY Stil SilljAlt D ON hl Af t ROUlf '/0% CAMBRIDGt , col 1N!Y OF
i Gllt RNSIi, St All OF OHIO |O INClljDI, INVt SilGAtt, SCORE AND LVAltlAll AGAINS| Ati OlHtR

OPHONS (Ht OPilON Hi Rt IN Atil R Rt flRRLD IO AS ASSURt D SiORAGE AS Wtil AS IHt OlHER HYBRID,

4 ALIE RNAllVIS INClllDf D Hi Rf IN AND ( Niillt D OPilONS I-9 OF THf I XPANDL,D DEIS Rf GUESI.

SterWi> d Baumari tos lost Cc.<ne r,in pe%-ssiOn Of aOCurnw its WraCh tave lad tam and tre vancos ass.at-d
9f dtC4:es to If es [f tstKg i fg telet e trat trete 6 GrrAt#r Grlan dtive that tte NPC has fiell Gr,d Complete
6r0Wiedge Of, ard tTat sart agercv are l ti en licensee de litetateF/ J acj Grd 4*pt ID 4n pieDlic vew sO as toa

GlimW tor the flawed [4etatred dispOsql OttfarriatNe Of ri9tir dFK+ 1110 r*Op the tejhesl SC3re #1 ffe eVGhidtKO
[40Ce% Ond thus le CfiOsPn qs tre NPC's et p10tsed fMn f:4fTe 9te,

in f Et, it is furtter belWed tidt tf e fikC dd rot g clude sad Opton as a fort Ond PQfC+! Of soK1 DEis to
fuitne r freit ag*rcyi nierrol larg range JOai Of creatirig a forrrv>la Wh|Ch WOvid OllOW in9tu d6posol at Olta

SDMP 9tes GCr0% tt, lirilled States Of Ato-ftCO usirg Oier site ard ite NatiOr a! Case (.etta g F' rec *det t fct tres4

dutOus rarnedntro InetrKd 05 !Te ?]I6Tnch 10 marCr6 'trCel as trey vi9ted flawed CQver Ups On cot.1mVr utes I

OCrO% th6 |Grd. FC( trese Ord tre r*GsOr6 stOf-d Whe, tfe refillOrer(s) teIein lespeCifUltV rnOve fOr On
GQmiriisttQtive QCtOn WtiCh WOuld L400 dan fi n score Ot ?te DEts tO v.Clode tre Ass ured <,10 rage OptK05a

wt'gCh are rnore fvily defred ord Kle ntifed 0 Optr0s 1 M teino |
a

1
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f ElOVgtCul. h0NrdOUs dr 4 Wid Watte r0t>:f* OCl'idirg all streOni sedtrnerits Ord soils on Ord Off Of tre site
as Wall as COritaminated mate rKits WnCh ina, IOve left tre taCility. fPas O[> tion WOuld h,rtter require that alla

areas Of Welfqrds frOm WhiCh sOIN sl; lgs Cs Otter n QtenGb WAuld tie fernOved, WOuld te restc4ed to their
[ deus- COrditons. Ipimuse 10 be COr6 trued as rreararg b-fC4e said Wostes Aeta illegally. Wicrgiv!!y or
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