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The Appeal Board in the offsite emergency planning phase of this operating
license proceeding grants intervenors’ joint motion for directed certification
of a Licensing Board's scheduling order. The Appeal Board concludes that
the hearing schedule in question did not provide the intervenors with a fair
opportunity to prepare for trial and orders adjustments in the schedule.

RULES OF PRACTICE: INTERLOCUTORY APPEALS

Except as specifically provided, the Commission's Rules of Practice prohibit
appeals from interlocutory licensing board rulings. 10 C.F.R. 2.730(f).

RULES OF PRACTICE: INTERLOCUTORY REVIEW

417

Itis well-settled that the Appeal Board will exercise its discretionary power to
review an interlocutory ruling by way of directed certification only if that ruling



either (a) threatens the party adversely affected with immediate and serious
irreparable harm that could not be remedied by later appeal, or (b) affects the
basic structure of the proceeding in a pervasive or unusual manner. ALAB-858,
25 NRC 17, 20-21 (1987).

RULES OF PRACTICE: INTERLOCUTORY REVIEW
(SCHEDULING ORDER)

The Appeal Board ordinarily will review a licensing board scheduling order
only upon a showing that the schedule deprives the complaining party of its
right o procedural due process. ALAB-858, 25 NRC at 21.

RULES OF PRACTICE: DUE PROCESS
Fundamental fairness is at the root of procedural due process.

RULES OF PRACTICE: DUE PROCESS

There is no litmus paper test for determining whether, in a particular case, the
fundamental fairness standard of due process is satisfied. Palmer v. Columbia
Gas of Ohio, Inc., 479 F.2d 153, 165 (6th Cir. 1973).

RULES OF PRACTICE: DUE PROCESS

Assessment of whether the fundamental fairness standard of due process has
been met must be made on the basis of the totality of the relevant circumstances
disclosed by the record. See Goldberg v. Kelly, 397 U.S. 254 (1970).

RULES OF PRACTICE: DUE PROCESS

Among the factors to be considered in determining if a hearing scheduling
order meets the fundamental fairness test are: (1) the amount of ume allotted
for prehearing activity; (2) the number, scope and complexity of the issue(s)
to be tried; and (3) any established need for expedition. Expediency, however,
cannot serve to justify a hearing schedule that is so abbreviated as to make
adequate trial preparation a practical impossibility. Fitzgerald v. Hampion, 467
F.2d 755, 767 (D.C. Cir. 1972).
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RULES OF PRACTICE: DUE PROCESS

Due process in administrative hearings does not yield 1o administrative ““con-
venience or expediency, or because of a natural desire 1o be rid of harassing
delay.” Id. at 767, quoting Ohio Bell Telephone Co. v. Public Utilities Commis-
sion of Ohio, 301 U.S. 292, 305 (1937).

EMERGENCY PLANNING: FEMA FINDING (REBUTTABLE
PRESUMPTION)

A rebuttable presumption of correctness attaches o FEMA findings on
questions of the adequacy and implementation capability of emergency response
plans. 10 CF.R. 50.47(a)(2).
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MEMORANDUM AND ORDER

Before us is the joint motion of several intervenors' for directed certification
of the Licensing Board's March 20, 1987 memorandum and order (unpublished)
in the offsite emergency planning phase of this operating license proceeding in-
volving the Seabrook nuclear facility located on the New Hampshire seacoast.?
In that order, the Board below reaffirmed in its entirety the schedule, established
in its January 9, 1987 memorandum and order, for the hearing on the New
Hampshire Radiological Emergency Response Plan (hercafter the “New Hamp-
shire Plan™).? According to the intervenors, that “schedule is so compressed that
it will deny the parties to this proceeding a fair heanng,” contrary to both 10
C.F.R. 2.718* and the constitutional requirement of due process.® Thus, inter-
venors maintain, our “prompt intercession is essential o assure” that the parues
“are provided with the minimum opportunity to prepare for and to participate
at a hearing in a complex area in a manner consistent with the Commission’s
rules and due process.™

For the reasons set forth below, we conclude that (1) the schedule in question
did not provide the intervenors with a fair oppostunity to prepare for trial;
and (2) neither the history of the litigation of New Hampshire emergency
planning issues nor current circumstances justify such severe curtailment of the
intervenors’ procedural rights. Accordingly, we grant directed certification and
order adjustments in the schedule,

A. The Commission's Rules of Practice prohibit appeals from interlocutory
licensing board rulings of the type involved here.” And, as we recently had
occasion Lo observe anew in this proceeding, it is well-settled that we will
exercise our discretionary power to review an interlocutory ruling by way of
directed certification only if that ruling either (a) threatens the party adversely
affected with immediate and serious irreparable harm that could not be remedied
by a later appeal, or (b) affects the basic structure of the proceeding in a
pervasive or unusual manner.' We went on (0 stress that “(w]here a scheduling

! The Auomey Genenl of Massachusets on behalf of that Cammanwealth, the Town of Hampion, e Seacoast
Ant-Polluuan League (SAPL); and the New England Coslitan an Nuclear Polluwon (Coalition)

1504 10 CFR 2718} Public Service Co of New Haryshire (Seabrock Sution, Usu | and 2), ALAB-271,
1 NRC 478, 48283 (1975).
’cwmmu.mhmm&-wmmwm
‘hmnfcwhp\mmm27“\00\.6&“"!-)”&“&5«'[“.. lLicensing boad |
has the duty 0 canduct o far and umpartal heaning sccording o law ™
:MWAMbmeufammmn 1987) &t 2

Ibid.,
7 See 10 CFR 2730

Y ALAB-858, 25 NRC 17, 2021 (1987) (citing Public Service Co. of Indiana (Marble Hill Nuclear Generting
Sution, Units | and 2), ALAB-405, 5 NRC 1190, 1192 (1977)
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order is involved, that standard ordinarily requires a showing that the schedule
deprives the complaining party of its right to procedural due process."™

Thus, the question at hand is whether, as intervenors insist but the applicants
and NRC staff dispute, the challenged hearing schedule on the New Hampshire
Plan was so abbreviated as o deny intervenors a fair opportunity to be heard
on their contentions admitted for liugation. For, as implicitly, if not expliciy,
recognized by the Commission both in its Rules of Practice and elsewhere,
fundamental fairness is at the root of procedural due process.'®

There -is, of course, no litmus paper test for determining whether, in a
particular case, the fundamental fairness standard is satisfied."! As the cournts
have stressed, that assessment must be made on the basis of the totality of
the relevant circumstances disclosed by the record.* Among the factors to be
considered are the amount of time that has been allotted for prehearing activity
and the number, scope and complexity of the issues to be tried. In addition, any
established need for expedition can be taken into account, although that factor
cannot serve to jusufy a hearing schedule that is so abbreviated as to make
adequate trial preparauon a practical impossibility.'?

% 1d ot 21 (citing Howston Lighting & Power Co. (South Texas Project, Units | and 2), ALAB-617, 11 NRC %67,
370-71 (1981)). See also Philadelphia Electnc Co. (Limenck Genenting Suation, Units | and 2), ALAB-343, 25
NRC 273, 277 (1987);, Wisconsia Electnc Power Co. (Point Beach Nuclear Plamt, Unit 1), ALAB-719, 17 NRC
387, 391 (1983); Conmumers Power Co. (Midland Plant, Units | and 2), ALAB-468, 7 NRC 465, 468 (1971),
Public Service Co. of Indions (Marble Hill Nuclear Cenersting Sution, Units | and 2), ALAB 459, 7 NRC 179,
188 (1978), Public Service Co. of New Hampshire (Seabrook Suuon, Uniws | and 2), ALAB-295, 2 NRC 668, 670
n2 (1975), Somhern Califormia Edison Co. (San Onofre Nuclear Genenting Suuon, Units 2 and 1), ALAB.- 212
7 AEC 986, 991 (1974). In the San Onofre case, we ovenurned & Licensting Board scheduling determination an
the ground tat it violsted procedursl (we process. Le, because it deprived & party “of & faur chance W prepare
and present 1 case an all of the ssues npe for sdpudication ™ 7 ABC m 99<
'°I-mu“ymuymdbynn-lﬂlam“nrmm‘(n-*mcﬂ.nu
Commission had this 10 say in is 198) Siatemens of Policy om Conduct of Licensnng Proceedings, CLIS 18, 11
NRC 452, 453
Individual sdjudicatory boards are encoursged 10 expedite the heaning process by using thase manage-
ment methods already contained in (10 CFR ) Pant 2 of the Commussion's Rules and Regulavons The
Commission wishes 10 emphasize though that, in expediting the hearings, the doand shauld ensure that
the hearings are faur, and produce o recard which leads o hugh qualily decitions hat sdequately protect
e public health and safery and the enviranment.

The Cammuission's Rules of Pracuce provide the board with subsantial avtharity 1o regulate heanng
alyss, e sclons, contisient with ipplcable rules, which may be lken o

' Palmer v. Columina Gas of ONio, Inc., 479 F 24 153, 165 (66 Cie. 1973) “due process varies with the subject

matier and the requirement of each tiwaton,” ciling Fuentes v. Shevia, 407 US 67, 82 (1972), and “[ihere s

no lable of weighy and measures for what constuies due process.” quoting Bwns v Wilson, M6

US. 137, 149 (1953)). Ses aloo Fimgerald v. Hampion, 467 F 24 755, 764 (DC. Cir 1972) ( ‘due process’

cannct be imprisoned withun the weacherous limis of any formds™.

13 3¢ Goldberg v. Kelly, 97 US. 254 (1970)

1 Fingeraid v Hampion, 467 F 2d st 767 (“dus process in sdminisrauve hearings doss nok yield '0 administrative

‘canvenience or expediency, or beceuse of & nawrl demire 10 be nd of hanssing delsy, " quotiag Okio Beli

Telephona Co. v. Public Unliies Commision of Okio, 301 US. 292, 308 (1937)). As just seen, swpra note 10, the
(Continsed)
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B.1. With these principles in mind, we turn to the challenged hearing
schedule on the New Hampshire Plan. So that the schedule may be viewed
in proper perspective, it is necessary first to refer briefly to events preceding its
adopton.

This operating license proceeding began in late 1981 — more than five
years ago, Some nineteen months later, in May 1983, the NRC staff forwarded
copies of a New Hampshire state plan to the Licensing Board and the parties.'*
Several intervenors submitted contentions addressed to that plan and, on August
30, 1983, the Licensing Board ruled on their admissibility. Additionally during
1983, local plans surfaced for all but one of the New Hampshire municipalities
within the ten-mile Seabrook plume exposure pathway emergency planning zone
(EPZ). These plans also were the subject of intervenor contentions.

None of the contentions on either the state or local plans reached the hearing
stage in 1983 — or for that matter, in 1984, 1985 or 1986.'* This was not
due, however, to any foot-dragging on the pan of the intervenors. We need
not set forth at great length the tortuous path that the litigation regarding New
Hampshire offsite emergency planning for Seabrook took during the period
between the summer of 1983 and early 1987. Suffice it to say that the intervenors
were not responsible for it.

As acknowledged by applicants’ counsel at oral argument, the emergency
planning contentions submitted on the stawe and local New Hampshire plans
given in 1983 w the Federal Emergency Management Agency (FEMA) were
not prompdy litigated because the applicants’ financial problems brought about
a halt in plant construction.'® In December 1985, however, a replacement New
Hampshire Plan — covering both state and local participation — was submitted
to FEMA and, the following month, oblained by the staff and the other parties
to the proceeding. Given this development, the applicants asked the Licensing
Baoard 10 call for fresh contenuions. As they pointed out, by Laking this step and
dismissing as moot all prior contentions offered with respect 1o the superseded
plans, the Board would eliminate any need (o compare one plan with another.!’

The Board in essence adopled the applicants’ suggestion and established
a liugation schedule that provided for the commencement of the hearing on
any admitied new contentions on July 21, 1986.'* Thereafter, the start of the

Commussion iself has emphasized hat etpediuon i the hearing pr must be “ enl wilh (he dermands
of fauness " See also Limerick, 23 NRC ot 286 (Kohl, concurnng)

" The st apparendy wansmusied the copies shorly after i receipt of the plan from the Federal Emergency
Mansgement Agency

" Conmtenmions dealing with & provicus study performed by the applcants of evacuation ume esumaias (ETE) were
bugaied in August 1981 but no decusion wes rendered by Uhe Licenting Board

' App. Tr. 20708

:’sz‘..uuu molon (Janvary |4, 1986) at 2-3

iy wary 17, 1986 memarandum and oeder ¢t 2-3
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hearing was postponed first until August 4,' and then indefinitely.® Although the
Board did not assign a reason for the indefinite postponement, it was apparently
prompted by FEMA's statement that its review of the December 1985 New
Hampshire Plan would not be completed before October 1986,

On- September 8, 1986, New Hampshire submisted a second revision (o
its December 1985 Plan. (The first revision had been supplied on June 3.)
Revision 2 made numerous, significant changes in the Plan? On November
4, the Licensing Board set December 1 as the deadline for the submission of
contentions arising out of Revision 2.2

On December 4, 1986, the Board announced that it would rule on the
admissibility of the newly submitted contentions by January 16, 1987, at which
time discovery would commence. The Board went on to direct that discovery
be concluded by February 3, with the hearing to start on or after Apnl 27. Two
wecks after that schedule was established, however, the applicants filed a petition
with the Licensing Board under 10 C.F.R. 2.758(b), seeking to be relieved of the
requirement in 10 C.F.R. 50.47(¢c)(2) that it plan for an EPZ of approximately ten
miles in radius.® This development led the Licensing Board (o enter the January
9, 1987 order later ratified in the March 20 order under present attack. in the
January 9 order, the Board provided this revised schedule for the liugation of
Revision 2 of the New Hampshire Plan:

Date Deadlines

February 13, 1987 Board Order ruling on contentions, discovery com-
mences.

March 6, 1987 Discovery closed (last discovery request due)

March 19, 1987 Answers 10 last interrogatones due within |4 days after
the close of discovery.

March 26, 1987 Deadline for matans for summary disposition on late-
filed Rev. 2 Contentions admitted or for other con-

’Apnlzﬁ 1986 memorandum and order at 101

My)l 1986 order &1 2
mmondlmm2wtmwwhm(nm.\hubw%ﬁmhﬂ.hquyhuuum
the Connecticwt River fram New Hampshire) consusis of 29 valumes conawung over $000 peges (including
texl, procedures, figures, and Wbles ) A cumary etarmunsuon reveals that the poruon of this revitian directed
0 sale underakungs has effecteqd changes i such aress as public alerung methods. evacuauon and shelienng
cruens and procedures. aliocauon of responsituiues between siaie and local police suthonues, and transporiton
requuemenis Perhaps he mast nouble change relsies Lo e evacusuon Wme esumates As applcanys conceded
o orsl wrgument, the ETE sudy embriced in Revision 2 u essentally new App Tr 205.06
mmdhmmzamuwmhmdww"mnﬂmah-tmmWWm
of such subjects as public alerung, 3 Kauons, p e response, radiologicdl exposure conural,
recovery/re-eniry. and the mmm;dwmm

2 November 4, 1986 memonndum and order st 37
"Aua«uwwnppbcam.owm.;omwduquwy ensure the prowecuan of the publc health and
safety. As will be seen, the Licersing Board has just danied the peution
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Date Derdlines

lentions as 1o which circumstances have changed such
that summary disposition is now appropriate.

Apul 16, 1987 Response opposing of supporting motons due within
20 days.
April 27, 1987 Opposing parties may file responses 1o new facts and

arguments presented in slatements supporung mations
for summary disposition.

May 11, 1987 Board Order ruling on motions for summary disposition.
May 21, 1987 Prefiled tesumony due 10 days afier Board ruling on
motions for summary disposition.

No soaner than May 28, 1987 Hearings commence. (Date depends on arrangements
for space and location.)

Subsequently, the Board advised the parties that the hearing would start on
June 1 in the courtroom of the United States District Court in Concord, New
Hampshire, and would continue for that week and the week of June 22-26.%

As it turned out, the Licensing Board did not meet its self-imposed February
13 deadline for ruling on the intervenors’ contentions on Revision 2 of the
New Hampshire Plan. Rather, the Board's otder admitting twenty-one such
contentions and rejecting numerous others was not rendered unul February 18

It was not received by the intervenors until February 23.% As a consequence,
the period for seeking discovery was cut almost in half, to a mere eleven days
(i.e., February 23 to March 6).

On February 25, the intervenors filed a motion with the Licensing Board
seeking an amendment of the hearing schedule to enlarge the discovery period (o
four months and (o adjust the other poruons of the schedule accordingly. While
subscribing to that motion, on March 2 the Massachusetts Attorney General
submilled a separate request for a schedule adjustment that focussed upon the

”hbauryll 1987 memorandum and onder 81 6 On April 2, the week of July 20:24, &t the same locatuan, was
mummmu
m«tuwnudmmmmmﬁ by the Coslivan, SAPL or Hampuan, the other four
were sdvanced by e Town of Kensinglon, New Hampsture (which has not jouned in the moton for directed
ceruficaucn). Alhough the Massachusets Auorney Genenal who i psmiapeung i the proceeding as the
representative of an inieresied state under e provisons of 10 CF R 2715(c), did not subeit any contentians of
his own respecting Revimon 2 of the New Hampshure Plan, he iniends 10 be an sctive marucipant in e Lugation
of eleven of e sdmuted canlentions concerned wilh shellenng, Evicualion Wne esumaies and compensatory
plans. App. Tr. 145, Al of those comenuons were sponsored by e Coalivon, SAPL or Hamgton. See Anomey
Genenal Shannon's Nouce of Intenuon 0 Perucipste (March 2, 1947 |
It should be further nowed it the Licensing Board also has before i for wial twelve contenticns directed 1o the
mnummdhhcvﬂmﬁwﬂuhnmmm‘wmm.mAm)lﬂbmu
superseded by Revinon 2 Three of these con red by the Cosliion. The remaning nine were
g-nnbyw‘l‘mdxnmln.}(umm ms«uu wpion, New Hampah

See App. Tr. 111
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assertedly inadequate period between the filing of prepared testimony and the
June 1 date for the commencement of the hearing.

In its March 20 order, the Board denied both motions, prompting the request
now before us for interlocutory review.

2. The short of the mauer is that, after several years during which the
litigation of New Hampshire emergency response planning issues was held in
abeyance for reasons not attributable to the intervenors, the Licensing Board
imposed upon them a hearing schedule of extreme ughtness. Beyond that, the
Board manifested an arbitrary unwillingness 10 make any adjustments in that
schedule even when its own failure to meet the established deadline for ruling on
contentions had the effect of reducing the period for the submission of discovery
requests to eleven days.?’

a. Discovery. Given the number and scope of the Revision 2 contentions
admitted by the Licensing Board, we deem wtally unreasonable the limited
opportunity provided the intervenors o invoke the discovery procedures specified
in the Commission's Rules of Practice.® This is particula-ly so in light of the
Board's lack of an explanation respecting why it has now become necessary
to cenduct prehearing activilies at a breakneck pace. Nor is any possible
explanation readily discernible. To be sure, Unit 1 of .ae Seabrook facility
is fully built and the applicants are understandably eager to obtain a full-
power operating license for it. But it is equally apparent that, even if all New
Hampshire emergency response planning issues are resolved in the applicants’
favor, formidable obstacles remain in the path of the achievement of that
objective.

A substantial portion of the ten-mile EPZ is located within the Common-
wealth of Massachusctts and its governor has made clear that that state will
not participale in emergency planning activities. Although a grant of the appli-
cants' pending petition seeking a reduction of the EPZ to one mile would leave
Massachusetts outside of its boundaries, the Licensing Board recently concluded
that the requisite prima facie showing hat such relief is warranted had not been
made ** As maters currenu; stand, then, before Seabrook can be licensed for

7 We note in passing that the licensing Board's February 18, 1987 osder muling on the contenuons direcied
0 Revison 2 of the New Hampshire Plan did not explain why parucular contentions were sdmutied of
rejecied Consequendy, the Board was required 1o state in the order (at 1) that it would “not scoept any mouon
cancerning (hese rulings prior 1o (e ssuance of ] e [mjemonindum explaning e bases of w8 nulings.”

As of this wnung, the memonadum has not been wsued Thus, the five-day penod provided by 10 CFR
2.752(c) for the filing of objectans 10 the rejecton of cerain contentions has sull not begun 1o run. Yet, until the
objecuons are received and ruled upon, neither the paries nor the Licennng Board will know for ceramn precisely
whal usues perasang o e New Hampshue Plan are 0 be ned.

B 10CFR 2740 & seq

1 BP.17.12, 25 NRC 324 (1987). See alve 10 CFR. 2758(c) Alhough the Licersing Board may not have

known on March 20 that 1 would reach hat conclusion, it was then aware that the suff would nat complete s

review of the spplucants’ proposed EPZ reducuc - ol late s year. See Suff Response Janwary 28, 1987) &
(Continued)
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full-powr operation there must be acceptable emergency planning for the sev-
eral Massachusetts communities within the ten-mile EPZ.

Accordingly, barring a change in position on the part of the Massachusetts
governor, it would appear that the applicants must count on the Commission’s
adoption of a proposed amendment to its emergency planning regulations. More
specifically, a subsection (¢) would be added to 10 C.F.R. 50.47 providing that:

The Cammission may issue a full power operating license for a facdity notwithstanding
non<compliance with other requirements of this section and 10 CFR Pan 50, Appendiz
E if non-compliance anses substantially from a lack of panticipation in the development
or implementation of offsite emergency planning by a Sute or local government, and if
the applicant demanstrates 0 the Commission's sausfaction that: (') The non-compliance
could be remedied, or adequately compensated for by reasonable State or local governmental
cooperation; (2) Applicant has made a good faith and sustained effort 1o obtain the
cooperation of the necessary governments; (3) Applicant’s offsite emergency plan includes
effective measures 1o compensate for the lack of cooperaion which are reasomable and
schievable under the circumstances and which take into account a likely State or local
response to an sctual emergency; and (4) Applicant has provided copies of the offsite plan to
all governments which would have otherwise participated in i1s preparation of mwumuwon
and has assured them that it stand¢ ready 1o cooperate should they change their position. ¥

Whether the Commission will promulgate subsection (e) after its evaluation of
the plethora of public comments it has received remains o be seen’ Even if
it does, however, the applicants wil still have the burden of demonstrating,
inter alia, that their offsite emergency plan “includes effective measures (o
compensate for the lack of cooperation which are reasonable and achievable
under the circumstances and which take into account a likely State or local
response 0 an actual emergency.” It is fair to assume that the applicants’
endeavor 1o sausfy this burden will not go unchallenged and that substantial
time and effort will be required to resolve such issues.

It does not necessarily follow from these considerations that a protracted
schedule for the hearing of the New Hampshire emergency planning issues
would be justified. But, once again, we are not presented with such a schedule
here but, rather, with on¢ that is the precise opposite. Insofar as discovery
requests are concerned, for example, the question is whether, in the totality
of circumstances, there was any practical reason why this important phase of
pretrial acuivity had to be compressed into such a fleeting period. We think that
question must be answered in the negauve. Morcover, in contrast o the situation

5. Sull Response (Febroary 27, 1987), Alfidavit of Scou Newberry ot §. AL the ume of the entry of the March
20 order, the Board hus must have spprecisiad Ut 1t no event would an early griat of the applicanis’ petuon
be lkely
”s« 52 Fed Reg 6980, 6984 (1987)

MuMm-nApruﬂmu« wwf«wmmummmdwnpnmlml
1987, To date, over 21010 such camments have reached the Commussion
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addressed in the recent Limerick decision,® we are additionally sausfied from
their uncontroverted representations at the oral argument that the intervenors
have suffered serious prejudice by reason of the failure of the Licensing Board
10 establish a more reasonable discovery period.

b. Prepared testimony and start of hearing. We find equally, if not more,
troubling the portion of the Licensing Board's schedule calling for the sub-
mission of all prepared testimony within ten days of its ruling on the pending
motions for summary disposition and the commencement of the evidentary
hearing five business days thereafter (the period between May 21 and June 1
includes two weekends and the Memonal Day holiday). In the absence of the
most dire necessity, and none was or could have been demonstrated here, such
compression is simply ung:ceptable.”

Perhaps rrost disturbing of all was the Licensing Board's e=plicit decision
not (o provide an opportunity for prepared rebuttal tesumony. In denying
reconsideration of its schedule, the Board opined that the proceeding would not
be benefitted by al'owing such testimony. Rather, according to the Board, “(t}he
filing of testimony simultancously serves to promote fairness for all parties.”
We dbelieve that exactly the converse is the reality: in the circumstances of this
case al least, the lack of an opportunity for prepared rebutial testimony patently
and seriously intrudes upon the intervenors’ hearing rights.

This point is readily illustrated by a single example. Revision 2 i, now tefore
FEMA for its consideration and evaluation. According to staff counsel, FEMA
has given assurance that it will meet the May 21 deadline for the submission
of its prepared testmony.®® When that testimony is filed, the intervenors will
learn for the first ume whether FEMA finds Rgvision 2 acceptable and, if so,
the reasons for its findin~,

By virtue of 10 C.F.} = 50.47(a)(2), a rebuttable presumption of correctness
attaches to FEMA findings on questions of the adequacy and implementation
capability of emergency response plans. Under the Licensing Board's scheduie,
however, how will intervenors be able to attempt to rebut through affirmative
evidence of their own any FEMA finding(s) with which they disagree? The
short answer is that, as staff counsel ultimately conceded,® that opportunity
will be entirely denied to them because, by the time they obtain the FEMA
testimony, the period for the filing of their own prepared testimony will have

B See Limerick, 25 NRC o 27778

’WlmcMuMwmfmamwmcmAmumu the Licensung Board announced
‘Mlxluumm.ln.ywyw\.w" ouon for s y & on seven of the Revimon 2
comenuans. See Apnl |5, 1987 memorandum and order. But the applicanys had moved for summary disposivon
on Al Yuny-tree admitted conlenuans (see supea noie 28 and App Tr 189) and presumably e parua will nat
know unmtd May || whether they need 10 prepare for tial an e remaining (wenty-$it

M March 20, 1987 memorandum and onder 2t 20 2

B A Tr 29

¥ app Tr 20916
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expired. Inasmuch as prefiled testimony is a precondition to a witness Laking
the stand, the Licensing Board has effectively precluded the ivervenors from
atlacking the presumptively correct FEMA fir ding other than through cross-
examinauon, If anything more than lip service is o be accorded the pnnciple
that every litigant is entitied 1o a fair hearing — in the context of the matter
before us, a fair opportunity to present its case — that result cannot be wlerated.

C. For the foreging reasons, v.¢ conclude that, without sufficient assigned
or apparent juificauon, the challenged hearing schedule was so grossly abbre-
viated in several respects as to impinge upon the intervenors’ hearing rights and
thus to be violative of due process. That schedule must t.erefore be modified by
e Licensing Board to cure the infirmity. That modification shall } . consistent
with the following:

1. The parties are to be given an opportunity for further discovery on
the admiued Revision 2 contentions of SAPL, Hampton, and the
Coalition. A period of at least fifieen days shall be provided for the
submission of additional discovery request« and a period of at least
like duration provided for responses to those requests.

2. On the assumptiot. that FEMA will furnish 1o the parties a full
statement of its posiion on the New Hampshir¢ Plan prior to June *,
1987 (either through prefiled testmony or in response to a discovery
request),” the prefiled testimony of all parties o the proceeding on
the SAPL, ilampion, - -4 Coalition contentions shall be due on or
afier July 1, 1987, as e Licensing Bosrd may speci’y. In the event
that a full saement of the FEMA position is not furnished 1o the
parties by June 1, the deadline specified for the tiling of the parties’
prefiled tesimeay on those contentions shall be no less than tirty
days after the satement becomes available.

3. The hearing ¢a the SAPL, Hampton, and Coalition contentions shall
not be scheduled to commence on a date less than fiiteen days afier
the filing and service of the prepared testimany,®

Inasmuch as the Towns of Kensington, Rye, Hampton Falls, and South
Hampton did not join in the directed certification motion, the Licensing Board
remains free to apply the schedule set 1orth in the January 9 order 10 the
contentions of those intervenors. The Board may conclude, however, that it is
preferable to have prehearing activity on all New Hampshire emergency planning
issues proceed on the same Ln.etable. If so, the Board may decide 10 make the
above-required modifications in the January 9 schedule appl.cable 1o the otaity
of the contentions before it.

”lnh‘uduﬂcouul'ummwtﬂ.\uu..mmnmumwmnmywnh
m»m,z:.mwmm,m
M See 10CFR 27020)
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Motion for directed certification granted; cause remanded 10 the Licensing
Board for further proceedings in conformity with this opinion. It is so OR-

'. o DERED.
S NI A R e, FOR THE APPEAL BOARD
’;' T ’ % o v ": ,'; .
s * Barbara A. Tompkins
Secretary o the
- Appeal Board
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The Appeal Board in this operating license proceeding denies the requests
of the intervenors and the Massachusetts Atorney General for a stay pendente
lite of a Licensing Board partial initial decision authorizing the issuance of a
license for low-power operation at the Seabrook nuclear facility.

RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA)

The four factors 10 be considered in deciding whether Lo grant a stay, as set
forth in 10 CFR. §2.788(¢), are: (1) whether the moving party has made a
strong showing that it is likely to prevail on the menits; (2) whether the party
will be irreparably injured unless a stay is granied; (3) whether the granting of
a stay would harm other parties; and (4) where the public interest lies.
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RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA)

Although none of the factors to be considered i granung a stay is necessarily
dispositive, the potential for irreparable injury and the likelihood of prevailing
on the merits generally get primary attention,

RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA)

The strength of a movant’s showing on one of the four stay factors determines
how strong the showing must be on other factors. Cuomo v. NRC, 772 F.24 972,
974 (D.C. Cir, 1985).

RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE INJURY)

The most significant factor as well as the first question often turned to in
deciding whether (o grant a stay request is “whether the party requesting a stay
has shown that it will be irreparably injured unless the stay is granted.”

RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE INJURY)

The risk of harm to the general public or the environn ent flowing from an
accident during low-power testing is insufficient 1 constitute irreparable injury.

RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREFARABLE INJURY)

Mere injuries, however substantial, in terms of money, time and energy
expended in the absence of a stay, are not enough 0 estaclish irreparable
injury. Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and
3), ALAB-385, 5§ NRC 621, 628 (1977).

RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE INJURY)

Change in the environmental status quo as a result of low-power testing does
not constitute irreparable injury. Cuomo, 772 7.2d & 976.
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RULES OF PRACTICE: STAY OF AGENCY ACTION (BURDEN
OF PROOF)

To justify the granting of a stay, a movant need not a'ways establish a
high probability of success on the merits. Probability of success is inversely
proportional to the degree of irreparable injury evidenced. A stay may be granted
with either a high probability of success and some injury, or vice versa. Cuomo,
772 F.2d at 974,

RULES OF PRACTICE: CHALLENGE TO COMMISSION
REGULATION

When Commission regulations are believed o violate the hearing require-
ments of the Atomic Energy Act, any issues raised must be directed to the
Commission; the regulations are not subject to challenge before the Appeal
Board. 10 C.FR. 2.758(a).

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

To prevail on a motion 1 reopen an evidentiary record, a movant must show
that (1) the motion is timely, although an exceptionally grave issue may be
considered in the discretion of the presiding officer even if not umely presented;
(2) the motion addresses a significant safety or environmental issve; and (3) a
matenally different result would be or would have been likely had the newly
proffered evidence been considered. 51 Fed. Reg. 19,535, 19,539 (1986).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

When reviewing a Licensing Board determination declining to admit a late-
filed contention, the Appeal Board accords it wide latitude.

TECHNICAL ISSUE DISCUSSED
Safety Parameter Display System (SPDS).

APPEARANCES

Digne Curran, Washington, D.C. (with whom Andrea Ferster and Ellyn
R. Weiss, Washington, D.C., were on the brizf) for the New England
Coaliuon on Nuclear Pollution.




Paul McEachern, Portsmouth, New Hampshire (with whom Matthew T,
Brock, Portsmouth, New Hampshire, was on the brief) for the Town
of Hampton, New Hampshire.

Robert A. Backus, Manchester, New Hampshire, for the Seacoast Anu-
Pollution League,

Donald S. Bronstein, Boston, Massachusetts (with whom Carol S. Sneider,
Boston, Massachusctts, was on the brief) for Massachuselts Atorney
General James M. Shannon.

Thomas A. Dignan, Boston, Massachusetts (with whom George H. Lewald
and Kathryn A. Selleck, Boston, Massachusetts, were on the briefl) for
the Public Service Company of New Hampshire, ef al.

Sherwin E, Turk for the Nuclear Regulatory Commission staff.

United States Senator Gordon J. Humphrey of New Hampshire, Washing-
ton, D.C,, filed a brief amicus curia¢ pro se.

MEMORANDUM AND ORDER

The New England Coalition on Nuclear Pollution (the Coalition), the Town
of Hampton, New Hampshire, the Seacoast Anti-Pollution League (SAPL),
and Massachusetts Attorney General James M. Shannon each seck a stay
pendente lite of the Licensing Board's March 25, 1987 partial initial decision'
authorizing the issuance of a license for low-power operation (up o five percent
of rated power) of the Seabrook nuclear facility.? United States Senator Gordon
J. Humphrey of New Hampshire (the state within which the facility is located)
has submitted a bnef amicus curiae in support of the requests for a stay. The
applicants Public Service Company of New Hampshire, er al. and the Nuclear

' LBP-$7.10, 25 NRC 177,

’&Aﬂ.mmhaﬂ.u‘u ‘own of Hampon seek » sy anly pending resolution of wsues they
plan 10 muse on sppeal of LBP-87.10 T« Coalinon asks us 1o sy the Licensing Board's decuion unul the
Commussion has reached » deserminsuian & well on the spphcauon for & full power License Mouon far Sy on
Behalf of the Seacoast Anu-Polluuon Leag e (April §, 1987) [hereafter SAPL Suy Mauon). Asomey Genenl
James M. Shannon's Application far & St y of Licensing Boand's Order (Apnil 6, 1957) hereafier Atlomey
Ceneral's Mouon for Stay], Town of Hamy won Noucs of Appeal and Applicavon for o« Sy (Apnil §, 1987), and
New England Coaliuon on Nuclear Pollut m's Mouon for ¢ Suy of & Low Power Operauan Pending Full Power
Decusion or Appellaie Review (Apal §, | A7) [hereafer Coslivan's Moton for Stay) In » document dated May
S, 1987, and recaved by us an May 7, ¢ : Town of Hampon seemingly modified it siay request to embrice the
relief sought by the Caslivan
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Regulatory Commission staff oppose the motions. As explained below, we deny
all stay applications.

L

As we recently had occasion W observe, this operaling license proceeding
has been in litigation since 1981.° Although the State of New Hampshire has
tendered a radiological emergency response plan {or that portion of the ten-
mile plume exposure pathway emergency planning zone (EPZ) that fal!> within
its borders, the Commonwealth of Massachusetts has declined 1o submit a plan
covering its portion of the zone or otherwise L0 cooperate in emergency planning
matters. The effect of that refusal was the subject of earlior appeals by SAPL
and the Attornev General,

Late last year, they sought reversal of the Licensing Board's October 7,
1986 memorandum and order (LBP-86-34, 24 NRC 549) authonzing the is-
suance of an operaung license allowing fuel loading and precritcalit; wsung
al Seabrook. The Attorney General argued that the Commission s regulations®
require the submission of an emergency response plan for the entire EPZ be-
fore any license may be issued. SAPL joined in that argument but raised other
issues as well. In ALAB-853 and ALAB-854, we rejected those assertions.® In
particular, we found, in ALAB-853, that an applicant need not submit an off-
sile emergency response plan as a condition precedent to issuance of a license
sutharizing fuel loading ~id precriticality testing. )

In an unpublished order issued on January 9, 1987, the Commission an-
nounced its intention to review ALAB-853. It decided o consider whether the
applicants must submit a gove nmental or utility radiological emergency plan
before issuance of any operating license, including one limited to 1uel loading or
low-power operation. The Cor..mission did not alter the schedule for fuel loading
or precriticality testing. But, anticipating that the Licensing Board was about o
issue a decision addressing the applicants’ request for issuance of a low-power
license, the Commission stayed the authonty of the Director of Nuclear Reactor
Regulauon to issue such license until its review vas completed.

In an opinion issued on April 9, 1987, the Commission decided that specic!
policy considerations favored requiring the filing of a state, local, or utility
plan for Seabrook before any license could be issued.® Shorly before the
announcement of the Commission’s decision, however, the utility filed its own
offsite emergency plan for that portion of the EPZ located in Massachusetts. 1t

3 See ALAB-$64, 26 NRC 417, 422 (1987)

410 CFR S0
. SALAB-153, 24 NRC 711 (1986); ALAB- 454, 24 NRC 783 (1986)
$C11.47.2, 25 NRC 267
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also filed a motion suggesting that the issues before the Commission were now
moot and urging that the stay be lifted. In the circumstances, the Commission is
now considering whether the filing of that plan satisfies the requirement imposed
in its April 9 decision. Unul it reaches a décision on that issuz, its stay remains
in effect.”

IL

Consideration of stay applications requires us to apply the traditonal stay
criteria enunciated by the courts and incorporated into the Commission's reg-
ulations.* Those criteria are (1) whether the moving party has made a strong
showing that it 1; likely to prevail on the merits; (2) whether the party will
be irreparably injured unless a stay is granted; (3) whether the granting of a
stay would harm other pantics; and (4) where the public interest lies. None of
these factors is necessarily dispositive, but the potential for irreparable injury
and the likelihood that a movant will prevail on the merits generally gel pnmary
autertion. Moreover, the strength of a movant's showing on one of these factors
determines how strong the showing must be on other factors to justify a stay.’

When reviewing requests (o stay licensing board decisions authorizing only
low-power operation, we do not write “n a clean slae. The Commission, this
Board, and the courts have evaluated issues bearing on the four stay criteria
in connection with similar proceedings, particularly the Shoreham litigation. '
In that case, as here, intervenors argued that a stay was proper o preserve the
status quo until appellate review could be completed because there was a possi-
bility that full-power operations would never be authorized or conducted. That
argument was rejected.

The Massachuseus Attorney General presses the point that this case can
be distinguished from Shoreham ' In particular, he asserts that the degree of
uncertainty that Seabrook will ever operate is greater than at Shoreham. He notes

7 The Auomey General urges s 10 defer ruling on his sy pettion untl the Cammuson Lifs the say now in
effect (as-uming & does 30) or, 10 the event we conclude thal & sy ¥ nat wamanied, (o delsy the effect of our
raling to permit Une £ g of & sy request with the Commusmion or the court. We eschew aither course but issue
our decusian prompily o order 10 dccand parues an o onwuly W seek furher rebef fram the Commusian Our
acuon i inlended 1o permut the Commussian 1o review any sddiuonal say spphications sl the same Lme it considers
e wsues slready pending before it

$50¢ 10 CFR 2788(e) See penerally Texas Unkues Elecre Co (Comanche Peak Sicam Electne Suuaon,
Unit 1), CLI-864, 23 NRC 113, 121:22 (1986) (cunmg Virpina Petrolewm Jobbers Ass'n v. FPC, 259 F 24 921,
925 (DC Cur 1958), and Washiagion Meoropolian Area Tranni Comm'n v. Hobday Tows, Inc, 559 F 24 84|
D.C Ce 1977

¥ Cuomo v NRC, 772 F24 972, 974 (D.C. Cizr 1985)

O See. ep., bid . Long Itland Lighting Co (Shoreham Nuclear Power Suton), CLI-85-12, 21 NRC 1587 (1985),
i, CLI-8S.1, 21 NRC 275 (1985) . CL1-84.9, 19 NRC 1323 (198', id, CLI-£3-17, 17 NRC 1092 (1983);
and ALAB-310, 21 NRC 1616 (1985)

VU See App. Tr 14-20, 25, 98-102
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that it is two years since the stay decisions were made in the Shoreham litgation,
and it seems no more likely today that either Shoreham or Seabrook will
eventually receive a full-power license. But the gist of the Shoreham opinions
is that, assuming there are no other impediments, low-power operation should
be authorized unless the uncerainties surrounding offsite emergency planning
make it relatively clear that full-power operaiion will never be authonzed. In
explaining an earlier Shoreham decision, the Commission recently indicated in
this proceeding that

(i) did nat discount the possibility that » license for fuel loading and low power testing could
be held up if it were established, beyond significant doubt, that there were truly insuperable
obstacles 1o issuance of 8 license for operation at any subsianual power level 2

That high level of centainty — “beyond significant doubt™ that there are “truly
insuperable barriers” — concerning Seabrook's eventual operation is simply
not present on the facts before us. In our view, assessing any differences in
the likelihood of full-power operation in the context of the current Seabrook
litigation as compared with the Shoreham case of two years ago is simply a
guessing game and not decisiorally relevant.”?

11

A. Irreparable Harm

The Commission has obscrved that the most significant factor in deciding
whether to grant a stay request is whether urreparable injury will result in the
absence of a stay.'* As a consequence, we often turn first to that question.'* The
movants assert that a variety of injuries will result from low-power tesung. They
observe, for example, that there is the potental for harm o the public in
the event of an accident during low-power tesung. However, the Commission
has found that certain factors contribule w0 a “substantial reduction in nsk
and potenual accident consequences for low-power testing as compared o the

01.87:2, 25 NRC 0t 271

I The coun in e Shoream Ligauion characenzed the Likelhood of full-power opemuan st Shoreham a1 "4
matier for speculation * Cuwomeo, 772 F24 a1t 977 We believe the same ~an be saud for Seabrook. Counsel for
e applicants, in fact, argues it Seabwock 8 3 samewhat more promusing candidate for Leensure Amang ather
tungs, unlike Shoreham, Seabrook i locaied widun 4 sute whuch has filed an offuie emergency plan and &, W
some etien 8t least coopenung with e ipplcans The oppasiuon fram governmental parues comes largely,
althaugh nat eaclusively, from neghbonng Massachusets. App Tr 65-69

4 Mevopoliian Eduson Co. (Three Mue lsland Noclear Swuan, Unit 1), CLI 8417, 20 NRC 801, 804 (1984)
13 Soe Cleweiand Eleciric [llwminating Co (Perry Nucleat Power Plam, Units | and 2), ALAB-420, 22 NRC 743,
746 (1985), United Siates Dep't of Energy (Clinch River Bresder Reacuar Plant), ALAB-T21, 17 NRC 539, S43
(1543)
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higher risks in conunuous full-power operaton.™® First, the fission product
inventory generated diring low-power testing is much less than during full-
power operation.- Moreover, there is a reduction in the required capacity of
systems designated o mitigate any consequences of an abnormal occurrence
when a reactor operates at low power, Finally, there is more time available to
take actions o identify accident causes and 1o mitigate accident consequences.'’
Even the movants acknowledge that he potential for an accident with serious
consequences during low-power operation is considered extremely small.'*
Simply stated, the risk of harm 10 the general public or the environment flowing
from an accident during low-power tesung is insufficient to constitute irreparable
injury.

The intervenors point (o other forms of injury that allegedly will also result
if a sty is not granted. Among other things, they claim that irradiation of the
reactor will result in a change in the status quo, that they will effectively lose
their appellate rights if the reactor is a'lowed 0 operate before their claims are
fully considered on appeal, and that workers may be exposed to radiation during
testing. These assertions 'were expressly evaluated by the court in the Shoreham
liugation and either rejected or found insufficient 1o jusufy grant of a stay. We
have considered them in the context of this case and can find no basis on which
to distinguish the arguments from those resolved in the Shoreham proceeding.

The movants assert that one argument they now present was not explicitly
raised in the Shoreham litigation — i.e., that the critical transition from fuel
loading to low-power operation contaminates much of the plant and reduces the
range of options available w the utility for use of the facility in the event full-
power nperation is eventually precluded. Among other things, the salvage value
of the fuel and plant component parts is reduced and arrangements will need
to be made for the storage of the irradiated fuel.”® In Shoreham, however, the
Commission weighed the environmental effects of low-power testing, including,
expressly, “moderate irradiation of the core and contamination of the remainder
of the primary coolant system."® One might reasonably infer from this that the
Commission was aware of — although it did not expressly discuss — both the
reduction in salvage value and the need 10 store irradiated fuel.

In any event, these drawbacks are largely economic. The courts and the
Commission have long held that economic effects are not generally sufficient to

1646 Fed. Reg 61,132 (1981)

17 1¢ & 61.132:33 See also 47 Fed Reg 30,2233 (1982)

'® See Coalition Mouon for Stay ot 9 nll (the rak of an scaident exins, dlhough the Cammission cansidens it
“nsgnificant™), SAPL Suy Mouan at 6 (“nuclear aperauon presems the nsk of an accident, however remae™)
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establish irreparable injury.?' Tr be sure, some economic costs could eventually
be borne by the ratepayers, but that is far from certain. An allocation of burdens
@umevmumtthubrookphmisunabletoopemcufuﬂpowwllbe
meted out in due course by the state agencies with responsibility in this area.®
Thus, any economic injury that may result gencrally to ratepayers, including the
intervenors, is in no sense irreparable.

We fully appreciate that the storage of the waste generated by low-power
operation is not entirely a mauer of economics. There are polential safety and
environmental consequences that might not result if low-power tesung were
simply foreclosed at this juncture. But the problem of wasie disposal is generic
10 nuclear power plant operation and is being addressed on a nationwide basis.*
While we cannot entirely discount the possibility that some radioactive wasie
may have 10 be stored at the Seabrook site, the movants have not shown that
waste generated during low-power testing at Seabrook must inevitably be housed
there indefinitely or that, if so housed, it would pose serious health or safety
problems to the facility's neighbors.

The Auorney General cot.cedes that the waste storage problem will be small
but argues that irreparable injury occurs because there is no justificauion for any
contamination of the plant and the consequent need for wasie storage, given
the uncertainty that Seabrook will ever be licensed.™ in Shoreham, however,
the Commission rejected the notion that no changes in the environmental status
quo should be permitted simply because there is uncerlainty as o whether a
full-power license will ever be issued.® Similarly, the court acknowledged that
low-power tesung represents “an irreversible change from the status quo,” but
nonetheless declined o conclude that the significance of the change amounied
10 irreparable harm.® In our view, the questuon of whether wasle storage rises
the level of irreparable injury is properly resolved on the basis of these earlier
Commission and court decisions. Given those decisions, we cannot conclude
that the contamination of the plant and the possibility that waste may need 10
be stored at Seabrook constitute ureparable injury.

3 S4e Toledo Edison Co. (Davis-Besse Nuclear Power Suton, Uniis |, 2 and 3), ALAB-385. § NRC 621, 628
(1977) (quoting Virgina Petrolowm Jobbers Ass a v FPC, 259 F 24 01 925) (“{mere injunes, however subsiantial,
i wrms of maney, Wme and energy expended in the absence of 4 siay, are nat enaugh”)

B 540 genarally Phladeiphia Elecine Co (Limenck Genersung Suuon, Unis | and 2), ALAB 789, 20 NRC
1441, 1447 (1984) (cuting Public Serwce Co of New Hampshire (Seabrook Swuan, Usit 2), CLI- M6 19 NRC

975 (1984))

:Sa Balumore Gas & Elec Co v Nawwol Resowrces Defense Cowncil, Inc 462 US 7 (1503
App Tr 100

B 114317, 17 NRC 1032
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B. Likelihood of Success on the Merits

Because the movants have been unable 0 demonstrate that they will be
irreparably harmed if the stay is denied, they bear a heavy burden of showing
that they are likely 10 succeed on the merits of their appeal. As the U.S. Court
of Appeals for the District of Columbia Circuit has explained:

To)\uuf)wgmh.dluy.tmu“mdmm&swlhﬂsmuhy
of success on the merits. Probability of success 15 inversely proportional 10 the degree of
irreparable injury evidenced. A stay may be granted with either a high probability of success
and same injury, Of vice versa.

The movants here have not met that burden.

A number of the legal arguments advanced in support of the stay request
have already been addressed and rejected in the Shoreham proceeding or carlier
phases of this case. As an example, the Auorney General and the Coalition
assert that the Licensing Board erred in failing to require the preparation of a
supplemental environmental impact statement to assess L. cost -.id benefits
of low-power testing where it appears that no full-power license may issue
The Commission and the count expressly rejected this claim in the Shoreham
proceeding.®

The Auorney General and the Coalition also argue that issuance of a low-
power license pursuant to 10 C.F.R. 50.47(d) and 50.57(¢c) prior to resolution of
offsite emergency planning issues deprives them of their right 1o a hearing under
section 189(a) of the Alomic Energy Act. But section $0.47(d) gives applicants
an unqualified right o a low-power license if certain prerequisites are met even
if the Commission has yet to resolve all offsite emergency planning issues.® To
the extent that the movants bekeve that the Commission's regulatons themselves
violate the hearing requirements of the Atomic Energy Act. they must raise that
lsn:e with the Commission; the regulations are not subject to challenge before
us. M

The Auorney General and the Coalition also maintain that a low-power
license cannot be issued until offsite emergency plans have been submitted for
the Massachusetts portion of the EPZ in accoraa.c* with 10 C.F.R. 50.33(g). As
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noted at the outset of this opinion, we concluded in ALAB-853 that secuon
50.33(g) does not impose any such requirement. Although the Commission did
not reject our legal analysis and construction of the regulations, it nevertheless
decided that special policy considerations, “which ultimately (the Commission]
alone should decide,” warrant the filing of a state, local or utility plan before
issuance of any operating license for the Seabrook reactor.” The applicants have
tendered a utility offsite emergency plan and the Commission is now actively
considering whether its policy requirements have been sausfied. This matter,
therefore, now rests exclusively in the Commission's hands.

Certain arguments advanced in supput of the stay requests have not been
the subject of earlier determinations. But we find them unavailing as well. First,
the Auorney General claims that the Licensing Board improperly granted the
applicants’ motion for summary disposition of SAPL Contention 3, which
claimed that the requirements of the Commission's Policy Statement on the
consideration of accidents under the National Environmental Policy Act of 1969
have not been met. Specifically, he asserts:

The [environmental impact statement] fo; Seabraok d:d not include wny analysis of conse-
quences of a Class 9 accident; did not consider site -+« ific data included no disc *rion
of external events, such as sabotage, which could alfu.t the nisks, and did not quantify the

anceruinty bounds *’

We find no support for the Attorney General's attack on the staff's analysis. Con-
trary 0 his assertion, the environmental statement does contain a lengthy eval-
uation of severe, or so-called Class 9, accidents ™ That evaluation includes an
examination of site-specific data,® makes reference 10 external events and ex-
plains why they are not separately ana'yzed,™ and makes an effort to quantfy
analyucal uncertainties.” As a consequence, we are satisfied that the Attorney
General is not likely to succerd with his claim that the staff failed to include an
analysis of Class 9 issues. We take no position on the adequacy of the staff's
analysis or the overall propriety of the Licensing Board's summary disposition
determination — matters not pressed by the Attorney General at this stage of
the litigation.

The Aucrney General next argues that the Licensing Board imprope:’)
rejected two late-filed contentions concerning the adequacy of siren sound levels
in certain portions of the EPZ. The Board first refused to admit a contention that
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only two sirens, rather than three, had been installed in the Town of Merrimac,
Massachusetts, and that the two sifens were not operational.® The Board then
declined to entertain a contention alleging that a test of sirens in the Town of
East Kingston, New Hampshire, called into question the reliability of the siren
system.” Finally, it rejected a second effort by the Attorney General to introduce
u\eMuﬁmaccomcnUm.muumuoshwlmmemuudidnmeomply
with applicable regulations.* In reaching its conclusion on both contentions,
the Licensing Board evaluated the three criteria for reopening a record set out
in 10 C.F.R. 2,734 and balanced the five factors contained in 10 C.F.R. 2.714(a)
against which late contenuons must be measured. To convince us that he is likely
to prevail on the merits, the Auorney General must persuasively demonstrate
that both the Board's decision not 1o reopen the record and its determination
not to admit the late-filed contentions were wrong, We do not believe that he
has done so.

To prevail on a motion to reopen the record a movant must show that (i) its
motion is umely, although an exceptionally grave issue may be considered in the
discretion of the presiding officer even if not timely presented; (ii) the motion
addresses a significant safety or environmental issue; and (iii) a materially
different result would be or would have been likely had the newly proffered
evidence been considered.*' Insofar as the East Kingston sirens are concerned,
the Board concluded that the motion was timely filed but that the movant had not
shown that a significant safety issue was involved. Although the motion alleged
that the East Kingston sirens did not perform as expected, the Board (relying on
an affidavit submitted by the NRC staff) concluded that the “test” of the sirens
did not conform to the approved Seabrook test procedure (among other things,
the sirens were activated for only 15, rather than 30, seconds and thus did not
complete a full rotation). As a consequence, the Board was unprepared o rely
on the test as a demonstration that a significant safety issue was present so as
lo warrant a reopening of the record. The Board went on to note that the NRC
staff gave assurances that the sirens would be retested in accordance with proper
procedure and any needed corrections would be made. In the circumstances, the
Atorney General has failed to show that he is likely (o prevail ~a the merits of
his claim that the Board acted unreasonably in declining © Kupen the record.

Insofar as the Merrimac sirens are concerned, the Board found, first of all, that
the Auorney General had not demonstrated good cause for failing to raise the
matter in a imely manner. In the Board's view, the Commonwealth should have
been aware for more than six months that the Town of Merrimac had refused

W LBP.17-3, 25 NRC 71 (1987)
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to permit the electric connection of the sirens and had ordered the immediate
cessation of all work on the sirens.® Equally important, the Board (again relying
on a staff affidavit) indicated that two of the three sirens would be equipped
with batteries and that those sirens can produce noise levels sufficient to meet or
exceed standards accepted by the NRC and the Federal Emergency Management
Agency (FEMA). The Board thus found that no significant safety wssue had been
raised .

The Attorney General therealter resubmitted his request to reopen the record
and late-file the same Merrimac siren contention, this lime asserung as i
basis that the sound levels produced by the sirens did not sausfly NRC/FEMA
standards (the Auorncy General apparently abandoned the carlier bases for his
late-filed contention). The Board again found that the request was not timely
submitted. In this regard, it rejected the assertion that the Commonwealth
was “lulled into inaction” because the applicants had installed two sirens and
publicly announced that they would be operational before initial criticality.
Afler reviewing various arguments and affidavits, the Board also found that the
siren design coverage in the Merrimac area met NRC/FEMA requirements.*

The Attorney General objects that, in reaching its decision, the Board im-
properly resolved factual disputes purportedly raised in conflicting affidavits. As
we read the Board's opinion, it recognized that compliance with NRC/FEMA
crileria may be demonstrated by showing either that the expected sound level
coverage is at least 60 dBC, or that the expected sound pressure level exceeds the
average measured summer daytime ambient sound pressure levels by 10 dB.*
Everyone agrees that the applicants did not sausfy the first crilenon. The Board
went on 1o conclude, however, that there are (wo alternauve means of taking
measurements 1o fulfill the second criterion. To satisiy regulatory requirements,
the ambient background noise level should be measured in the full or one-third
octave band containing the predominant tone of the sirens used. The Atlorney
General's consultant utilized the full octave hand. But the applicants applied the
one-third octave band and demonstrated that the cnitenion was met. The Board
relied on that later demonstration.*” In the circumstances, we cannot conclude
that there is a factual dispute or that there is a substantial likelihood that the At-
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torney General will prevail on the merits of his claim that the Board impron~.iy
declined to reopen the record.*

We also believe that the Attorney General has a difficult challenge in secking
10 overturn the Board's judgment that a proper balance of the five laleness
factors weighed against the movants. When reviewing a Board determination
declining 10 admit a late-filed contention, we accord it wide latitude. We will
not overturn its decision absent a showing of abuse of discretion.® We need
not at this juncture finally determine whether the Board properly weighed all
five factors in 10 C.FR. 2,714, Indeed the parties are entitled to amplify their
presentations in this regard in their briefs on appeal. For the present, we are
sausfied that the Auorney General has not pointed to any glaring deficiencies
in the Board's analyses so as o justify a conclusion of a strong likelihood that
he will succeed on the merits.

Finally, SAPL complains that the Board improperly failed to require a “fully
compliant” Safety Parameter Display System (SPDS) as a condition 1o issuance
of the low-power license. Basically, an SPDS is designed to provide a concise
display in the control room of all critical safety parameters. Although all the
information available on the SPDS is displayed elsewhere in the control room as
well, the SPDS provides control room operators with a central display of critical
plant variables to aid them in rapidly and reliably determining the safety status
of the plant.® The key purpose of the SPDS is 1o aid control room personnel
during abnormal or emergency conditions.*!

Supplement 1 of NUREG-0737 sets out various requiren.»nts for the SPDS.
Among other things, it must display critical plant variables, be located in a place
that is convenient W control room operators, be isolated from safety-related
sysiems, and be designed W incorporate accepted human factors principles ¥
Supplement 1 to NUREG-0737 also provides that SPDS requirements be imple-
mented on a schedule to be negotiated between a licensee or applicant and the
NRC staff.® As far as Seabrook is concerned, the SPDS is not in total compli-
ance with each of the requirements set out in the Supplement. To bring it into
full compliance, the staff proposed a schedule to remedy identified deficiencics
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which, in the main, would require completion of outstanding items by the end
of the first refueling outage ™

During the course of the proceeding below, the Board decided that all such
corrections could not be deferred until the first refueling outage. At the same
time, it rejected SAPL's assertion that all items have (o be corrected before
a low-power license is issued. Instead, it mandal-  erain acuons concerning
three deficiencies before plant operations excer2 n . percent of rated power and
found that, with such actions, the public wili be adequately protecied. The bases
for the Board's conclusions are fully explained in its parual initial decision.®
SAPL challenges the reasonableness of the Board's determination but fails to
address the Board's specific findings. Instead, it continues to assert that NUREG-
0737 requires that all elements of the SPDS be in place before any license is
issued.

We disagree. Section 50.57(a)(1) provides generally that an operating license
may be issued if construction of the facility has been substantially completed
in accordance with statutory and regulatory requirements. Supplement 1, which
sets out the requirements applicable to the SPDS, does not impose any fixed
schedule for implementation of the SPDS. Rather, the schedule is left essentially
to the staff's discretion. Contrary to SAPL's assertion, we find no requirement
that all elements of the SPDS must be completed before low-power operation is
authorized. Thus, SAPL has failed to satisfy its heavy burden of demonstrating
that the Licensing Board's determinations concerning the SPDS are wrong.*

The foregoing conclusions do not mean that the intervenors’ appeals from
the March 25 pantial initial decision are necessarily doomed (o failure. To begin
with, even on the issues raised in the stay applicauons, it is possible that a full
briefing will persuade us that the intervenors should prevail. All tha, we now
decide is that the stay papers do not themselves demonstrate the requisite high
probability of such success. Moreover, we do not consider on a stay application
any possible Licensing Board error not asserted by the movants. Presumably, the
intervenors will advance in their appellaie briefs claims of error thal, perhaps
because of the en-page limit imposed by 10 C.F.R. 2.788(b), were not included
in their stay applications.
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C. Harm to Other Parties

The applicants argue generally that the loss of the ability to conduct low-
power lesting at the earliest time possible constitutes a genuine deprivation. Re-
lying on an affidavit by his consultant, Dale G. Bridenbaugh, the Auorney Gen-
eral contends that low-power testing requires only three 1o four months and that
there is litle or no advantage to such testing where, as here, there is likely to be
a lengthy delay between completion of such testing and the commencement of
full-power operation. Indeed, in Mr. Bridenbaugh's view, “the initial operating
phase at a new nuclear unit can be most efficienty performed if a smooth tran-
siton is made from fuel loading 10 low power operation and on Lo the power
testing above $%."%

The Commission has indicated that the primary benefit of prompt low-power
tesung is “the early discovery and correction of unforeseen but possible problems
which may prevent or delay full-power operation at an enormous expense to (the
utility] and/or its customers.”™ In the typical case, we would be inclined o weigh
this factor in an applicant’s favor. In this instance, however, ail issues related
to a low-power license were litigated in 1983, yet the Licensing Board did not
issue its decision for almost four years. Had it issued its decision in a more
umely fashion, appellate review of pertinent issues would undoubtedly have
long been concluded, obviating any stay request. At oral argument, counsel for
the applicants pointed out that financial difficulties led 10 a emporary hall in the
Subgookprojectmd.uaconseqm.mcapplicmdmhotpmsmaom
to move promptly to resolve the pending matters.® Thus, the applicants bear
some responsibility for the urgency they now attach o the need for immediate
low-power testing. Although we do not question the reasonableness or necessity
of the applicants’ decision not 10 have urged earlier resolution of issues related
to the low-power license, we find that any harm o the applicants would be 0
some extent attributable o their own inaction,

D. Public Interest

The Coalition asserts that the issues raised are important and novel and
that the “balance of equiues” favors issuance of a stay o preserve the status
quo “pending a decision on the full power license or further review,™® The
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other movants raise similar arguments. The applicants contest the movants’
assertions and claim, insiead, that there is an affirmative public interest in
testing the readiness of the plant for operation as quickly as possible. The NRC
staff believes that the Commission recently addressed the public interest issue
implicidy when it decided in CLI1-87-2 to stay issuance of a low-power license
pending the submission of emergency plans for Massachuseuts.*' The staff urges
us 10 await the Commission's resolution of the applicants’ motion o vacate that
stay before reaching any overall public interest conclusions.

We have decided not to defer ruling on the public interest question unul
the Commission completes its review of issues raised in CLI-87-2. The staff
argues that, if the Commission lifts the stay, we should be governed by ils
judgment that the public interest favors issuance of a low-power license. But the
Commission's determination will be limited to the single issue concerring the
filing of an emergency plan for Massachuseuts. It will not represent a judgment
on the overall balance of public interest consideratons. Thus, we see no reason
(o delay disposition of the stay requests before us.

Turning tharefore 1o the merits, we note that the Commission in the Shoreham
case provided an analysis of the public interest costs and benefits of low-power
testing in circumstances where it is unclear whether full-power operation will
ever be authorized. The Commission observed:

So long as an applicant is willing 10 invest the substantial effort aad maney necessary W
attempt o oblain a full-power license, the possibility of full-power aperation a o future date
gives subsunual value 10 low power lesung Moreover, whenever a low power motion has
been filed where full -power issues are also pending (s common occurrence), there is always
uncerainty over the outcame of the full -power proceeding. Delaying the low power license
unti that uncenainty ud-muumwﬂyuzm«mmwmn‘uwmd
the substantial benefils of early low -power testing

The Commission observed that secuon $0.57(¢c) of its regulations, authorizing
the issuance of a low-power license, is premised on the idea that “the inherent
benelits of early low-power testing ouiweigh the uncertainty that a full-power
license may be denied."® We are bound by that determination absent, at least,
some demonstration that circumstances unique to Seabrook warrant a different
vesult™ There has been no such demonstration.
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The applications for stay of LBP-87-10 are denled.
It is so ORDERED,

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary 10 the
Appeal Board
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Cihe as 25 NRC 449 (1987) LBP-87-13

. UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Herbert Grossman, Chairman

Richard F. Cole
A. Dixon Callihan
In the Matter of Docket Nos, 50-456-OL
50-457-OL
(ASLBP No. 79-410-03-0L)
COMMONWEALTH EDISON
COMPANY
(Braldwood Nuclear Power Station,
Units 1 and 2) , May 13, 1887

In this Partial Initial Decision, the Board rules on all outstanding emergency
planning issues, finding in favor of the Applicant, provided that cerain condi-
tons are met concerning information to be provided w the public in Applicant's
emergency planning booklet.

RULES OF PRACTICE: PROPOSED FINDINGS

When a board requires proposed findings o be filed, the failure of a party ©
file findings on an issue may be deemed a default by the party, and the board
may refuse o rule on the issue.

EMERGENCY PLANNING

An applicant does not have 1 prove that every individual within the planning
area will be covered by the emergency plan under every conceivable set of
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circumstances, The Commission requires not perfection but rather prudent
planning calculated to meet the needs of the affected population.

APPEARANCES

On behalf of the Applicant:  George L. Edgar, Esq., Thomas Schmutz, Esq.,
and Donald J. Silverman, Esq., Newman & Holwzinger, PC., 1615 L
St, NW, Suite 1000, Washington, DC 20036,

On behalf of the Nuclear Regulatory Commission Swaff:  Stuart Treby, Esq.,
and Elaine 1. Chan, Esq., U.S. Nuclear Regulatory Commission, 7335
Old Georgetown Rd., Bethesda, MD 20014,

H. Joseph Flynn, Esq., Federal Emergency Management Agency, Washington,
DC.

On behalf of the Intervenor:  Ms, Bridget Little Rorem, 117 North Linden
St, PO. Box 208, Essex, IL 609385,

PARTIAL INITIAL "ECISION ON
EMERGENCY PLANING ISSUES

In this Partial Initial Decision, the Bc..d resolves all outstanding issues con-
cerning offsite emergency planning favorably w the Applicant, Commonwealth
Edison Company (CECo), subject to the condition that cerain information spec-
ified by the Board be included in the next annual revision of Applicant's emer-
gency information booklet

PROCEDURAL HISTORY

As finally refined for hearing, Intervenor Bridget Little Rorem's single, two-
part’ contenuion concerning emergency planning stated:

| Intervenor contends that an adequate emetgency plan for the Bradwood Station
should include the following

"A turd pan of e onginal canvertian, | (). was dismussed by he Board Preheanng Canlemnce Ovder. Acgus:
1, 1985 (wnpublished), &t 2.3




(a) & program for informing the public within 10 miles of the Siation of the means
: ; for cbining insiructions for evacustion or other protecuve measures in the
: e, event of a radiological emergency onginating at the slalion,
I iAr g L L I o () assurance that institations within 10 miles of the Swauon, such at nursing
g PP va e 4 38 SR TR g TET R hames, can be evacuated or adequately pratecied n the event of o radiological
d‘,..‘ ."."",".‘.-".'.f ‘.‘.D> ?‘"“‘\'.., m.

LA AR IR el e o In August of 1985, Applicant moved to particularize the first pant of this

T e 0 LD A B3 AR 0 be construed as referring 10 a public information program 0 be implemented
SSs IS iy Bl L prior 1o an accident; or 1o notification of the public at the time of an accident; or
i 5 sl L O A B to both. A period of negotiations among the parties followed. When it became
o Ny e apparent that a stipulated particularizauon of Contention 1(a) could not be agreed

Ve i upon, Applicant renewed its motion.

/ . By Memorandum and Order dated October 18, 1985 (unpublished), the Board

restricted Contention 1(a) 1o preaccident public education programs only. How-
e et L et ever, taking into account Intervenor’s unfamiliarity with legal requirements con-
gy X oy g~ e TN, cerning the full disclosure of her case, the Board made its ruling expressly sub-

contention (referred to as Contention 1(a)), pointing out that the language could

A , - FRk ject o reconsideration if Ms. Rorem could present significant issues concerning

W [P v Y public information programs other than at the preaccident stage. Ms. Rorem
e ‘o timely filed her request for reconsideration i the form of an offer of proof en-
compassing seven specific issues which were denominated Oifer of Proof Issues
2.8,

When it became clear that Intervenor was unfamiliar with much of the factual

ot ' background o these issues, as contained in Applicant's emergency plan, the

. » . : aimed at resolving or clarifying the Offer of Proof issues for hearing. As a
b X wl. result of those efforts, Intervenor withdrew Offer of Proof issues §, 7, and
_ 8, and the remaining four issues were much more specifically defined and

focused. By Memorandum and Order dated January 31 1986 (unpublished),

the Board accepted Offer of Proof Issues 2, 3, 4, and 6 for litigation,

Hearings on emergency planning issues were held on October 29, 1985, and

: ; session. Al the Oclober 29, 1985 hearing, Applicant presented the testimony
: of Lawrence D. Butterfield, Jr. Mr. Butterfield is the manager of Applicant's

Board directed the parties to embark on a schedule of filings and conferences

March 11 and 12, 1986. The record was :losed at the end of the third day's

Nuclear Technical Services Deparument; has been employed by Applicant for

. ‘ about 19 years; and has been involved in emergency planning for at least the last
R T g i OO 6 years. Testimony of Lawrence D. Butierfield, Jr., Concerning Contention 1(a),
b . : ff. Tr. 465-B (hereafter Buuerfield) and Supplemental Testimony of Lawrence

S5 -aF © D. Butterfield, Jr., on Rorem Contention 1(a), ff. Tr. 465-B (hereafter Butterfield

e H A ] A Supp.). Swaff presented the tesumony of Gordon Wenger. Mr, Wenger is an
TR ™ ? Emergency Planning Specialist at FEMA Region V and has held that position
i S 8, {or the last six years. He is the Federal Team Leader for Radiological Emergency
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Preparedness Planning for Illinois and Indiana. Testimony of Gordon Wenger
Rega ling Rorem Contention 1(a), fT. Tr. $18 (hercafter Wenger, ff. Tr. 515).

Al the hearings in March 1986, Applicaat presenied the joint testimony of
Mr. Butierfield and Jana Fairow, the Radiological Emergency Planning Su-
pervisor of the [llinois Emergency Services and Disaster Agency. Ms. Fairow
is responsible for developing, maintaining, and supervising the Illinois Plan
for Radiological Accidents (IPRA) for all seven nuclear power stations in 11li-
nois. Tesumony of Lawrence D. Butterfield, Jr., and Jana S. Fairow Regarding
Contentions 1(a) and 1(d) (Emergency Planning), ff. Tr. 690 (hereafter Butter-
field/Fairow). Swaff presented addiuonal testimony by Mr. Wenger (hereafter
Wenger, f. Tr. 931). Intervenor sponsored no witnesses of her own, electing to
develop her case through cross-examination.

Proposed findings on all issues were filed by the Applicant and Staff.
Intervenor submitted findings only on Conter:tion 1(a) and Offer of Proof Issue
2. Applicant, supported by the Staff, has moved for dismissal of Contention 1(b)
and Offer of Proof Issues 3, 4, and 6.

RULING ON CONTENTION 1(b) AND
OFFER OF PROOF ISSUES 3, 4, AND 6

At the close of the prehearing conference conducted on July 23, 1985, the
Board advised the parties that

Proposed findings pursuant 10 10 CFR. section 2754 are indeed required by this Board,
and . . fallure 10 fle proposed findings is & default an any (ssue

Tr. 272. Again, at the close of the hearings on March 12, 1986, at the urging of
the Swaff, we reminded the parties of their obligation o file such findings, and
we specifically put Intervenor on notice that a failure o do so would result in
penalues. Tr, 1085,

As indicated in our discussion above of the procedural background to the
adopuon of the pending emergency planning issues, the Board has been fully
aware of the difficulties faced by a pro se intervenor not fully conversant with our
proceedings. We have endeavored to assure that Ms. Rorem has been advised
of her obligations and has had ample opportunity to comply with them. In
light of our repeated in..ructions concerning the filing of proposed findings, we
must assume that Intervenor intentionally omitted findings on Contention 1(b)
and Offer of Proof Issues 3, 4, and 6, and that those issues have now been
abandoned. Under such circumstances, the Commission's Siatement of Policy
on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 457 (1981),
authorizes us o refuse to rule on the abandoned issues, and 10 CFR. §2.754(b)
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permits a finding that on those issues Intervenor is in default. Accordingly, we
hold that Contention 1(b) and Offer of Proo’ Issues 3, 4, and 6 need not be
further considered by this Board, and Applicant's motion o dismiss those issues
I§ gramted.

STANDARD FOR DECISION

Applicant has the burden of proving that its offsite emergency plan complies
with the Commission's rules and guidance. Consumers Power Co. (Big Rock
Point Plant), LBP-82.77, 16 NRC 1096 (1982, The regulations governing
emergency planning are set forth in 10 CFR. §5047 and 10 CFR. Pant
50, Appendix E. Guidance for compliance with those rules is contained in
NUREG-0654 FEMA-REP-1, Rev. 1, “Criteria for Preparation and Evaluation
of Radiological Emergency Response Plans and Preparedness in Support of
Nuclear Power Plants” (November 1980). Applicant does not have to prove that
every individual within the planning area will be covered by the plan under
every conceivable set of circumstances. See Long Island Lighting Co. (Shoreham
Nuclear Mower Station, Unit 1), LBP-85-12, 21 NRC 644, 653 (1635). The
Commission requires not perfection but rather prudent planning calculated to
meet the needs of the affected population.

With this standard in mind, we consider the remaining issues requiring
decision,

CONTENTION la)

Contention 1(a), as restricted by the Board, focuses on the adequacy of
Applicant’s plans for informing the public within the Emergency Planning Zone
(EPZ), prior 10 the occurrence of an accident, of the proper steps o be Laken in
the event of an emergency originating at the Braidwood Station. Reduced w0 a
syllogism, Intervenor's case cn this conlention can be stated as follows:

The only vehicle planned for the preaccident disseminauon of in-
formation o the public within the EPZ is the booklet entitled “Emer-
gency Informatuon — Braidwood.™ “Intervenor's Proposed Findings on
Emergency Planning Issues,” Finding 1.' The booklet is inadequate be-
cause (a) it is inaccessible to those who are illiterate or visually impaired
(id., Finding 2); (b) it does not address the nature of the danger of a

’AMWW,MEM‘N‘ 1, sdrutied & Tr 465D, referred 10 hersafier s “he bookle "
guauu‘lc‘hu_‘

Imervenar filed |3 proposed findings numbered | trough | 2. with twe findings numbered ™9 " The fm Finding
9 relstes w0 Comanuon 1(s), €0 second 10 Offer of Proof laswe 2
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radiological accident (id., Finding 3); (¢) it does not provide adequate
information concerning the nature of a radioactive plume (id, Findings
4.7); (d) it contains misleading language concerning the provision of
information and instructions over the radio in the event of a sounding of
the Public Notification System sirens (id.. Finding 8); and (¢) the plan
for its distribution does not cover all possibie EPZ residents (id., Find-
ing 9). Therefore, Applicant's preaccident public informat’ a program
is inadequate.

Our first observation is that Intervenor's major premise is overstated, Wit
nesses for both the Applicant and Staff testified that the overall public in-
formation program required by the lllinois Plan for Radiological Accidents in-
cludes provision for annual press brie ings and the posting of signs giving in-
formation concerning the appropriate Emergency Broadcast Frequencies to be
tuned 10 in the event of a sounding of sirens.* These additional elements of the
program both supplement and draw atiention o the matenal provided in the
booklet. The booklet itself is not the only means for preaccident education of
EPZ residents.

Nevertheless, the same wimesses make it clear that the booklet is the
cornerstone of the public information program * If it were seriously deficient, the
program itsell would almost centainly be inadequate as Intervenor assens. The
Board finds, however, that the booklet is adequate 10 meet the requirements of
10 CFR. §5047(0)(7).

Visually Impaired and Reading-Handicapped Adults

Intervenor questions whether individuals who are visually impaired or illit-
erate, and therefore unable 1 read the booklet directly, will receive the preac-
cident information they need. A number of provisions in the Applicant's plan
for informatior disseminauion suggest that they will; no evidence in the record
indicates that they will not.

Applicant's program clearly does depend on some degree of cooperation
among frien. . relatives, and co-workers that is beyond CECo's ability o con-
trol but there s nothing in the record to suggest such reliance is unreasonable.
Mr. Butterfield testified that he expected neighbors and members of the same
household would <hare the information contained in the booklet with others
needing help. Tr. « /8, 482, The preface w the booklet .aself ¢ncourages mem-
bers of households to share and discuss the information provided, and also en-
courages employers 1o advise their employees of its conents. Booklet at 3. The
distribution plan for the booklet calls for multiple copies 10 be delivered an-

 Bunerfieid Supp 01 5-A 10 6-A, Wanger, & Tr SI8 &7
Y300, 04, Bunerfiedd w71



nually W major employers, schools, health care faciliues, and senior citizen
centers. Butterfield at 13,

We find that these measures provide reasonable assurance that EPZ residents
who are visually impaired or reading handicapped will receive adequate preacci-
dent information concerning muasures (o be taken in the event of a radiological
emergency at Braidwood.

Explanation of the Danger of a Radiological Accident

Section 7 of the booklet explains that waste products resultng from the
production of energy by a nuclear power plant “could be hazardous and must be
kept sealed away from the environment.” Booklet at 14, If they were Lo escape
the plant's containment, they would emit radiation into the environment. /bid.

Section 8 warns that “scientists beleve that any amount of radiaton, no
matter how small, carries some risk” and “very large radiation doses . . . may
be directly harmful or even deadly.” If a nuclear plant accident were serious, it
advises, “state plans call for protection of the public by taking shelter indoors
or by evacuation.” Booklet at 185,

We find this (o be a reasonably balanced discussion of the danger of radiation
resulting from an accident. Mr. Wenger tesufied that the information provided
was su Scient o meet the requirements of NUREG-0654. Wenger, fT. Tr. 518,
at 3. We agree.

Information Concerning a Radioactive Plume

Al the hearing on March 12, 1986, Mr. Butterficld testfied that he had
developed language concerning the poientiai for radioactivity to move off site in
the form of a plume or cloud, and that he proposed to include this information in
the final paragraph of § 8 of the booklet. Tr. 1026-27. In her proposed findings,
Ms. Rorem assents that this information is so important that it ought 1o have a
paragraph o! its own (Finding $); that it should be cross-referenced W other
sections (Finding 7) and that additonal information describing the physical
characteristics of the plume should be added (Finding 6).

The Board strongly agrees that inclusion in the booklet of more complete
information concerning the nature and movement of a radioactive plume is
essential, and will serve © maximize the likelihood of public compliance with
emergency instructions. For example, despite the fact that § 8 of the booklet
warns that radiation is “invisible. silent, tasteless and odorless,” the terms
“plume” and “cloud” ordinarily connote visible phenomena. It is conceivable,
therefore, that some individuals considering disregarding evacnation instructions
(such as parents with children in nearby schools or recreation areas) (see




Tr. 1016) might be tempted to do so by the abscnce of 21y sign of a “radiation
cloud.” , .

Mr. Butterfield testified that plume movement is dependent on wind direction
ar d that weather is the primary factor in deciding upon appropriate evacuation
routes. Tr, 488-89. Unless this nexus is explained in the boo“let, logically
selected routes may appear totally irrational to the members of the public
expected o abide by them. Some reference to th: manner in which evacuation
routes are chosen should be included in § 3 of the booklet where evacuation
instructions are given,

Applicant has committed (o include in the next revision of the booklet
additionnl information concerning the potential for movement of radiation in the
form of a cloud or plume and the importance of wind direction in determining
that movement. Tr. 1026-27. The Board will require as a cordi‘‘on to its
ruling on this issue that Applicant ab.de by that commitment; that additional
language be included to explain the possible characteristics of the plume; and
that information about the rclationship between weather and evacuation routes
be included specifically in the section of the booklet dealing with evacuation
(currently §3).

Mislcading Language Concerning Emergency Broadcasts

In her Finding 8, Intervenor argues that berause Mr. Wenger tesiified L.at
there would be no case in which the Public Notification System sirens would
be sounaed without followup information being broadcast over the Emergency
Broadcast System (EBS) (Tr. 536), the statement in §1 of the booklet that
instructions will be broadcast “if there is a re ' ¢all for concern” is misleading. In
the context of the full line of questioning in which 15 comment occurs, however,
it appears that Mr. Wenger is talking about a deiiberate initiation of the sirens
in response (0 an occurrence that might require emergency action (sve, e.g.
Tr. 533). The “real call for con.ern” language, on the other hand, when read
in the context of the entire § 1 of the booklet, seems intended to differentate
between an emergency activation of the system and a test or other nonemergency
sounding. Since only activation of the system for a genuine emergency would
be a “real call for concern,” and only such emergency siren soundings would
be accompanied by information breadcast over * 3§ stations, the book!  is not
misleading.

In fact, the real problem with the language complained of by Ir erveno.
is that it is accurate. If sirens are activated deliberately for test purposes or
inadvertently beczuse of human error or equipment malfunction, no information
will necescarily be broadcast over EBS stations because there is no “real
call for concern.” This is unfortunaie. The Public Notificauor System is
intended to convey a sense of emergency. Such a message necessarily creates
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anxiety. The public deserves relicf from that anxiety, when possible, just as it
deserves assistance when the emergency is real. Moreover, repeated soundings
without followup might well have a “cry wolf™ effect, eventually diminishing
the effectiveness of the system.

Nevertheless, because the system is the responsibility of the State of Illinois
and not the Applicant, and because there is no basis in the record for our
concluding that the information dissemination policy as prisented is contrary
to Com:mission regulations or otherwise inimical (o safety, we can order no
change. We do, though, strongly urge the Applicant as a user of the system to
seen 1o modify that policy.

Distribution of the Booklet

Despite extensive cross-examination on this iscue, Intervenor identified only
one situation in which an individual might not receive a mail-distributed booklet:
if the owner of a property were subletting, and sull paying the electric bill,
and were having all mail to the property forwarded, and were not disposed to
advise the subtenant of the booklet, then the subtenant might never receive a
copy. Tr. §12-13. This ualikely possibility becomes even more implausible when
the person's opporiinity to obtain the booklet through his or her employer,
school, or health care facility is taken into account. Butterfield at 13, We find
that the Applicant's plan provides reasonable assurance that individuals within
the EPZ will receive copies of the booklet.

OFFER OF PROOF ISSUE 2

As admitted for hearing, Offer of Proof [ssue 2 reads:

Applicant must develop and demonstrate its capability Lo provide through scnpls and/or other
media information, substentive emergency information 1o adequately inform the public of
emergency information in the event of an accident ai the Braidwood Station through all radio,
TV or 1BS stations in the ingestion pathway zone, s0 a3 Lo enable the public to eftectively
evacuaie in the event of an emergency and 1o effectively re-enter the affected zone in the
event of an emergency.

Intervenor's Proposed Findings 9-12° focus on the adequacy of warnings
contained in the booklet and in pre-scripted broadcasts (o deter individuals re-
sponsible for schoolchiidren or persons in hospitals, nursing homes, or recre-
auonal areas from attempting to pick them up when instructions to evacuate
are given. Ms, Fairow, on cross-examination, acknowledged that despite these

§ "his reference is 10 the second of the two findings numbered 9 "
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warnings, it was not unreasonable to assume that some parents might attempt
1o pick up their children at school or recreational areas. Tr, 851, 1016,

As we stated above, the Commission's regulations require the formulation
of a plan providing reasonable assurance that appropriate protective measures
can and will be taken in the event of a radiological emergency. They cannot
and do not require contingenciés to accommodate every conceivable set of
circumstances. In this case, the warning language used in the booklet, and
mimicked in the pre-scripted broadcasts, directs parents not to attempt to pick
up their children; warns them that they will probably miss connections if they
do try; and assures them that the children are being cared for by trained
personnel. Booklet at 7. Intervenor suggests that the danger of noncompliance
with instructions might be emphasized, but there is no record evidence that this
approach would be more effective, and it is at least as plausible that an emphasis
on danger would exacerbate parental fears and provoke irrational action

Regardless, the language in quesiion has been drafted by individuals experi-
enced in emergency planning and has been found to be appropriate by FEMA
(Wenger, ff. Tr. 580, at 3). We find no basis in the record for requiring that it
be modified.

CONCLUSION

The Board concludes that with respect to all matters in controversy, the
offsite emergency response plan for the Braidwood Station complies with the
applicable provisions of 10 C.F.R. §50.47 and 10 C.FR. Part 50, Appendix E,
and provides reasonable assurance that adequate protective measures can and
will be taken in the event of a radiological emergency; provided, that Applicant
shall include in the next annual revision of its buoklet, “Emergency Information
— Eraidwood™ a discussion of (a) the physical characteristics of a radioactive
plume; (b) the significance of wind speed and direction ir the movement of the
plume; and (c) the relationship between weather conditions and the selection of
optimum evacuation rout~s, the latter topic to be covered in the section of the
booklet dealing with evacuation.

Pursuant to 10 C.F.R. §2.760 of the Commission's Rules of Practice, this
Partial Inital Decision shall become effective immediately. It will constitute
the final decision of the Commission forty-five (45) days from the date of
1ssuance, unless an appeal is taken in accordance with 10 C.F.R. § 2.762 or the
Commission directs otherwise, See also 10 C.F.R. §§2.764, 2.785, and 2.786.

Any party may take an appeal from this Decision by filing a Notice of Appeal
within ten (10) days after service of this Partial 'nitial Decision. Each appellant
must file a brief supporting its position on appeal within thirty (30) days after
filing its Notice of Appeal (forty (40) days if the Staff is the appellant). Within
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APPENDIX A

APPLICANT’S EXHIBIT LIST

Exhibit Marked
No Vitle for 1D Offered Admitied

nlormatuon Brochure, Braidwood Staton
Lawrence D. Butternield, Jr, and Jana S. Fairo
I(a) and 1(b) (Emerzency Plaomng)
or Radwlogical Accidents (IPRA), Volume |, ¢
Junc 198S
IPRA, Volume VII, Premmnary rev. () August 1985
IPRA, Volume VI, Standard Oneraung Procedures, Preliminary Rev
August 1955
nonwealth Edison Co., Generating Statrons Emergency Plan
(GSEP), Rev. S, July 1988
GSEP, Brawdwood Aunex, Rev. 0, October 1984

GSEP, Brawdwood Anncx, Rev. 1. March 1986

INTERVENOR’S EXHIBIT LIST

NUREG-:026, “Brasdwood Fimal Environmental Statement,” June 1984

at 5-58 and Appendix F

STAFF’'S EXHIBIT LIST (None)
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: In this Concluding Partial Initial Decision, the Board finds in favor of the
¢ ] Applicant with respect 1o a single remaining contention involving allegations of
harassment and intimidation of quality control inspectors.

QUALITY ASSURANCE

The quality assurance process is no more immune from error than the un-
derlying construction program. Quality assurance failures should be considersd
grounds for denial of an operating license only if they are so pervasive as to re-
quire a finding that there has been a breakdown in quality assurance procedures

Mgy e ' of such dimensions as 1o raise legitimate doubt as to the overall integrity of the
] - facility and its safety-related componenrts and structures.




QUALITY ASSURANCE

in considering whether or not quality assurance personnel are restrained in the
performance of their duties by cost and schedule considerations, the question is
not whether they are absolutely free from such considerations, but whether they
have sufficient independence from cost and <chedule when opposed to safety
considerations.
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CONCLUDING PARTIAL INITIAL DECISION

I. INTRODUCTION AND PROCEDURAL HISTORY

Commonwealth Edison Company (“Applicant” or “CECo" or “Edison™) is
the Applicant for operating licenses for Braidwood Station, which is located at
Braidwood, Illinois, approximately 60 miles southwest of Chicago. The Station
consists of two Westinghouse pressurized water nuclear reactors, each designed
to generate a net electrical output of approximately 1120 megawatts. Permits to
construct the Station were issued in 1975, )

In December of 1978, the Comm.ssion published in the Federal Register (43
Fed. Reg. 58,659) a notice of opportunity for hearing in connection with the
application for operating licenses for Braidwood Station. The notice provided
that any person whose interest may be affected by this proceeding may file a
petition to intervene. In response to that notice, petitions to intervene were filed
by Bridget Liule Rorem er al. and Bob Neiner Farms, Inc. The petitions and
requests for hearing were granted with respect to certain contentions. The Neiner
Farms’ contenticns were ultimately dispossd of in August 1985; one was settled
with the Board's approval, and the other was dismissed upon Applicant’s motion
for summary disposition.?

Hearings in the Braidwood proceeding dealt with two contentions sponsored
by Ms. Rorem each involving a number of subissues. The first of these,
Contention 1(a) concerned emergency planning and was the subject of our Partial
Initial Decision issued May 13, 1987 (LBP-87-13, 25 NRC 449). The second,

LBP-75:74, 2 NRC 972 (1975)
2 Order Approving Settlement of Neaner Farms Contention 4 (Radrosd Explosion), August | = 1985 {unpublished),
Order Granung Commonwealth Edison's Mouon for Summary Dupasiucn of Nener Farms Conienuon |, August
12, 1985 (unpublished)
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Contention 2.C, deals with issues of harassment and intimidation of quality
control inspectors, and is the subject of this Decision.

On March 8, 1985, long after the deadline for filing of contentions had passed,
Intervenors filed a substantial, multipant contention alleging deficiencies in the
Braidwood quality assurance (QA) program. In a Special Prehearing Conference
Order dated April 17, 1985 (LBP-85-11, 21 NRC 609), the Board rejected the
contention but granted Intervenors leave to file an amended version meeting
certain stated requirements for specificity and basis.

An amended QA content:on was submitted on May 24, 1985, and, except for
two parts that were rejected outright and Part 2.C on which the Board deferred
its ruling, the contention was admitted as revised.? Subsequenty, Contention 2.C
was also admitted by the Board pursuant to stipulation of the parties.*

In April of 1986, the Commission reversed the Board, ordering all of Inter-
venors’ QA contentions except Pant 2.C to be dismissed for failure 10 meet the
late-filing requirements of 10 C.F.R. §2.714(a)(1).* The Commission also held
that § 2.714(a)(1) should have been applied o Contention 2.C, notwithstanding
the parties’ stipulation, and it returned the issue to the Board to perform the
five-factor balancing test required by that section.® Upon remand, the Board
found that those factors favored admission,” and Contention 2.C was admitted
in the following form:

QC INSPECTOR HARASSMENT CONTENTION

Contrary to Criterion I, “Organization” of 10 CFR. Pan 50, Appendix B, and 10
CFR. Section 507, Commonwealth Edison Company and its electncal contractor, LK.
Comstock Engineering Campany have failed 10 provide sufficient authonty and organizational
freedom and independence from cost and schedule as oppused to safety considerations
10 permit the effective iGentification of and correction of quality and safety significant
deficiencies. Systematic and “videspcad harassment, intimidation, retaliation and other
discrimination has [sic] ceen & rsuied against Comsinck QC inspectors and other employees
who express safety and quality concerns by Comstock management. Such misconduct
ditcournges the identification and correction of deficiencies in safery related componerds
and systems at the Braidwood Suuon.

Instances of harassment and intimidation include at least the following:

1. Al various times since at least August 1984, including in March 1985, inore than
twenty-five (25) Comstock QC inspectors have complained to the NRC about harassment and
ntimidstion by Comstock supervisors. Such harassment and intimidation has been carned

’numz - and Order Admitting Rorem ¢f al. Amended Quality Assurince Cantention, LBP-85.20, 21 NRC
1732 (1945).

¢ Prebearing Conference Order, August |, 1985 (uapublished) (confirming nulings made July 28, 1985)
$CLI86-8, 23 NRC 241 (1986).
$1d m 25051,

7 Memorandum and Order (Ad
(unpublished).

Hanss and | dauon [ssues on Five Factar Balance), May 2, 1986
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out or participated in by QC Man-ger Irv DeWald, Assistant QC Manager Larry Seese, QA
Manager Bob Seltnann and QC Supervisor R. M. Saklak.

Such harassment included widespread pressure to approve deficient work, 10 sacnifice
quality for production and cost considerations and 1o knowingly violate established quality
procedures. Harassment and rewslistory treatment included threats of violence, verbal abuse,
termination of employment, transfer 1o undesirable jobs or work in areas where quality
deficiencies could not be noted, assignments to perform burdensome or menial “special
projects™ and other adverse treatment Such discriminatory action was laken because of
the victim's expression of quality or safety concerns. Former Level [T QC inspector John
D. Seeders has knowledge of these widespread instances of harassment. By letter of August
17, 1984, Seeders complained 1o the NRC, Edison and Comstock management regarding
instances of harassment directed against him. Subsequently, Mr. Seeders was involuntarily
transferred 1o the pusition of Engineering Clerk in retaliation for his expression of quality
concerns. Such assignment was intended by Comstock to keep Mr. Seeders away from
sensitive work areas. Although QC Supervisor RM. Saklak was finally terminated in 1985 for
his mistreatment of QC inspectors and ather misconduct, the effects of his harassment remain
uncorrected and sysiematic harassment continues ot Comstock 10 the present. The existence
of widespread harassment impugns the integrity and effectiveness of on-going corrective
action programs designed only (o address other widespread QA failures &t Comstock

2. Comstock management, including QC Manager [rv DeWald and Corporate QA SMan-
ager Bob Marino harassed, discriminated and retalisted against, and ultimately terminaied
Level III QC Inspector Worley O. Puckett because Mr. Puckett made numerous complaints
about safety and quality deficiencies which he identified in the course of his duties at Braid-
wood.

Mr. Puckett was hired by Cor stock in May 1984 in the newly created position of
Level [T QC Inspector whose duties included conducting a review of Comstock procedures,
tests requirements for the more than 50 Level I QC Inspectors, review of the Level II's
inspection work, and the resolution of inspection disputes. Mr. Puckett was highly qualified
with 20 years' nuclear Navy and nine years' nuclear power expenience. See, Resume, Exhibit
B. During the course of his employment with Comstock Mr. Pucken was shocked by
the widespread deficiencies in procedures, qualifications and workmanship. He identfied
numerous instances of improper construction prcedures, improper qualification of welders,
and matenal traceability defiziencies. He ultimately recommended a complete sicp work
order for all welding activity 1o permit uffective corrective action. See, Memos of August
10 and August 17, 1984, Fxhibits C and D.

“inally, be warned QC Manager Irv DeWald that “we ars approaching a complete break-
down in our QC program.” August 22, 1984 Memo, Exhibit E. Pucket was subjecied 1o
haragsment and retaliation because he raised these safey and quality concerns and was
teiminated on August 27, 1984 by DeWald on the pretext that he sthould have scored higher
than his 86% on a qualificaiion test. He filed a complaint with the U.S. Department of
Labor, alleging violation of the employee protection provisions of the Enurgy Reorgani-
zation Act, 42 USC S851. Leuer, Sepiember S, 1984, Exhibit F. The U.S. Department of
Labor Area Director susained Mr. Puckett's comylaint finding unlawful discrmination by
Comstock against Puckett and ordered relief. Notes of Decision, November 6, 1984, Ex.
hubit G. Mr. Puckett presented his case at a hearing before an Administrative Lav Juage on
Comstock's appeal. See, Complainants’ Prehearing Exchange, Exhibit H. Comstock settled
Mr. Puckett's claim before putting on its case. The terms of settlement are subject 10 8
non-disclosure agreement between Comstock and vir. Puckett

465



The evidentiary hearings on Contention 2.C began on May 6, 1986, required
almost 100 hearing days, and concluded on December 17, 1986. Sessions were
conducted in Kankakee, Markham, Joliet, and Chicago, Illinois (all within 50
miles of the Sraidwood Station). The oral testimony of some sixty witnesses
occupies approximately 18,000 pages and the record includes over 500 exhibits.

II. LEGAL STANDARDS

The task of the Board is to determine, with respect (o the issues placed
in controversy in this proceeding, whedher the Braidwood Station has been
constructed and will be operated in conformity with the rwes and regulations
of the Commission; and whether there is reasonable assurance that the activities
authorized by an operating license can be conducted without endangering
the health and safety of the public. 10 C.F.R. §50.57(a). This is not an
enforcement action. We are not charged with meting out punishment for alleged
past violations of Commission regulations. We are concerned with specific
instances of improper conduct only insofar as they may influence the primary
determination we must make — the present exis.ence or not of a “reasonable
‘assurance” of safety.

The Commission has long recognized that a major construction project
such as a nuclear power plant cannot be completed free from error. Union
Electric Co. (Callaway Plant, Unit 1), ALAB-740, 18 NRC 343 (1983). That is
why NRC regulations require the establishment and implementation of quality
assurance programs designed to provide “adequate confidence that a structure,
system, or component will perform satisfactorily in service.” 10 C.F.R. Pant 50,
Appendix B. But the quality assurance program itself is a major undertaking
involving large numbers of personne! making inspections, reporting findings,
ceveloping solutions to problems identified, and ensuring that Liose probleins
are corrected. This complex process is no more immune from error than
the underlying construction program. As the Appeal Board bas staced, “there
inevitably will be some construction defects tied to quality assurance lapses,”
but such quality assurance failures should be considered grounds for denial of ar
operating license only if they are so pervasive as to require a finding that “there
has been a breakdown in quality assurance procedures of sufficient dimensions
to raise legitimate doubt as o the overall integrity of the facility and its safety-
related structures and components.” See Callaway, ALAB-740, supra, 18 NRC
at 346,

In light of the foregoing, the Board will consider whether allegations of
violations of Commission regulations raised by Contention 2.C have been
proven, and if proven, whether they demonstrate a pervasive breakdown of the
Applicant’s quality assurance program such as to warrant denial of an operating




license, or whether notwithstanding such violations there is now reasonable
assurance that the activiues authorized by such a license can be conducted
without endangering the public health and safety.

1. SUMMARY OF THE DECISION

The issue in the proceeding concerns the administration of Guality assurance
and quality control programs of one of the Applicant’s contractors and the effect
of those practices on the eventual safe operation of the Station. The Intervenors
state that the Applicant is in violation of the provisions of 10 C.F.R. Part 50,
Appendix B, Criterion 1, and 10 CF.R. §50.7. These NRC regulations pertain
to quality assurance criteria for nuclear power plants and employee protection,
respecuvely. The allegations upon which these charges are based deal with both
general and specific instances of harassment, intimidation, threats, and pressure
lo increase the quantity of inspections allegedly at the expense of inspection
Quality. In the nearly 100 days of evidentiary hearing, both sides of the story
were Wld. Our findings can best be summarized by response (o several questions
which we believe thrust 1o the heart of the matter. With respect to Appendix B,
the questions are:

1. Did the Commonwealth Edison Company intentionally and unreason-
ably pressure Comstock's quality control managers (o increase in-
spectic . jroductivity?

2. As a result of this pressure, or for whatever reason, did Comstock
quality control managers systematically engage in conduct intended to
pressure quality control inspectors (o overlook deficiencies and accept
discrepant work?

3. Assuming production pressure was imposed, did the inspectors suc-
cumb 1 the pressure?

A fourth question brings us to the ultimate issue as o whether there was
a sufficiently large breakdowu in quality assurance procedures that there is
no “reasonable assurance™ provided that the safety systems at Braidwood will
perform their functions and the public health and safely will be protected.

To each of the first three questions, we respond with a qualified no. The
evidence indicales that there was production pressure, but it was not undue
pressure and there was adequate justification which was related 1o the overall
goal of a well-construcied and safe plant. We found considerabie evidence
that the inspectors even under production pressure would strongly resist any
management atlempts Lo circumvent procedures. In every instance, the Quality
Control inspector’s testimony regarding their overall approach w their job
was consistent with their denial of any effect of management pressure on job
performance. That is, each seemed conscientious, proud of his work and well
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aware of the corporate and regulatory mechanisms that protect employees at
nuclear power plants from unlawful production pressure or retaliation for raising
safety concerns. :

With respect to the fourth question, we find that there is reasonable assurance
that the Braidwood plant has been properly construcied and can be operated
without endangering the public health and safety. Our finding is buttressed
by the results of two large and independent reinspection programs which
statistically confirm the adequacy of the performance of Comstock's Quality
Control inspevwrs and provide statistical backup 0 statements atiesting to the
ability of the Braidwood plant to operate safely.

Evidence concerning inspector transfers and terminations occupy a consid-
erable porticn of the record. While we found that cenain of the actions of
Comstock Quality Control management indicated poor judgment and a lack of
appropriate communicative skills, there seemed to be at least the semblance of a
reasonable justification for the actions discussed in the hearing. We find none of
the indiscretions to be of sufficient severity to warrant license denial or a recom-
mendation for civil penalty. We find no violation cf 10 C.F.R. § 50.7. We find
in favor of Applicant and authorize the Director of Nuclear Reactor Regulation
1o issue the requested licenses.

IV. ORGANIZATIONAL INDEPENDENCE

Under the Commission's regulations, an Applicant for an operating license
bears the burden of proving that there is “reasonable assurance” that the
nuclear facility for which a license is sought has been properly constructed
and can be operated without endangering the pubiic health and safety. 10
C.F.R. §50.57. The Commission's regulations require all applicants to establish
and carry out a qualty assurance piogram designed to provide “adequate
confidence” that those systems, structures, and components having safety-related
functions “will perform satisfactorily in service.” 10 C.F.R. Part 50, Appendix
B (Introduction). Although an owner of a nuclear facility bears the ulumate
responsibility that a quality assurance program 1s established and implemented,
it “may delegate to others, such as contractors, agents, or consultants, the work
of establishing and executing the quality assurance program.” Part 50, Appendix
B (Criterion I). The regulations also require that the persons performing quality
assurance functions be able to perform their duties free from the pressure
of cost and schedule. /d. Quality assurance functions include identifying and
reportiag quality problems; initiating, recommending, and providing solutions;
and verifying that appropriate solutions are implemented. /d. To ensure that
QA/QC individuals are not restrained improperly in the performance of their
duties by cost and schedule considerations, Criterion I does not permit su¢h
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individuals to be supervised by those only concerned with cost and schedule
matters. /d. The question is not whether the Applicant's quality assuraice
personnel are absolutely free from cost and schedule considerations, but whether
they have “sufficient independence from cost and schedule when opposed to
safety considerations.” Id. (emphasis added).

Daniel Shamblin, Applicant’s Construction Superintendent, administers the
Comstock contract as well as those of the other major onsite contractors. He
oversees the production, engineering, and quality departments in Comstock and
other contractors. The issue of organizational independence arose in the hearing
as a result of Mr. Shamblin's involvement with the Comstock Quality Control
Department at Braidwood.

The oversight of Comstock Quality Control by CECo's construction super-
intendent is, according to Intervenors, contrary o the requirements of Criterion
I. We disagree.

The contractor performing electrical construction at Braidwood is L.K. Com-
stock & Co,, Inc. (LKC). In order to ensure organizational freedom and inde-
pendence from cost and schedule concerns, the QA/QC functions are performed
oy Comstock Engineering, Inc. (Comstock), a corporation organized separately
from and independent of the construction activities conducted by the Production
Department of L.K Comstock & Co., Inc.

Neither Mr. DeWald, Comstock’s Quality Control Manager, nor Mr. Selt-
mann, Comstock's QA Manager on site, report to Mr, Rolan, LKC's Project
Manager and top onsite production person. Comstock's QA and QC managers
report 1o Comstock's Regional Manager, QA/QC Services, who is located in
Chicago. The Regioral Manager reports to the head of Comstock Engineer-
ing, Inc. Seltmann, tf. Tr. 1960, at 4, DeWald, ff. Tr. 1700, at 3; Shamblin,
. Tr. 16,274, at 6; Int. Exhs. 4, 7. None of these individuals is subordinate
to, or directed by, anyone on the “production” side. Comstock’s Quality Con-
trol Department is responsible for idertifying and reporting conditions adverse
10 quality and i3 also responsibie for verifying that such conditions have been
corrected. Shamblin, ff. Tr, 16,274, Attach. 4. These responsibilities have never
been delegated to LKC production personnel.

Within the Comstock QA/QC organization at Braidwood, the chain o! com-
mand 1s such that there exists the required “sufficient independence” from cost
and schedule to provide comportment with the requirements of 10 C.F.R Pan
50, Appendix B. See Long i:land Lighting Co. (Shoreham Nuclear Power Sta-
tion, Unit 1), ALAB-788, 20 NRC 1102, 1150 (1984).

CECo site QA and CECo corporate QA conduct audits of the contractor
QC departments and also of Construction Superintendent Shamblin's depart-
ment. CECo site QA does not report 1o Mr. Shamblin's department but to CECo
corporate QA, which reponts directly to Edison's Chairman and President. Sham-
blin, ff. Tr. 16,274, at 6.
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Intervenors do not argue strongly that the QA/QC organizational structure
is contrary to Appendix B but that Mr. Shamblin’s instructions in June 1984
directing Mr. DeWald 1o report to him weekly on the activities o1 the Comstock
Quality Contro! Department, and Mr. Shamblin’s other actions, such as ratifying
the Puckett termination and the Mr. Seeders transfer, and directing the investi-
gation of the complaints by the twenty-four Comstock inspectors o the NRC,
all added up, in Intervenors’ view, 10 exercising day-to-day control over the per-
formance of Comstock's quality control functions. Intervenors further allege that
Mr. Shamblin took advantage of his position to apply regular and direct produc-
tion pressure on Comstock Quality Control supervisors, who in turn transmitted
those pressures to Quality Control inspectors in the field. They allege that this
production pressure emphasized quantity of inspections over thoroughness and
quality of inspec’ions. We disagree.

While it is true that Mr. Shamblin took an active interest in the affairs of
Comstock’s Quality Control Department, neither Applicant nor Staff agree that
his actions constitute a violation of Criterion I of Part 50, Appendix B. To ensure
that the required freedom is maintained, an applicant is required to make sure
that quality assurance personnel not be subordinate to construction or production
personnel.

It is also true that Mr. Shamblin directed Mr. DeWald to report to him
weekly on the status of certain activities within his jurisdiction. Mr. Shamblin’s
weekly status meetings with Mr. DeWald were a direct result of Applicant’s
commitment. made to the NRC that its Project Construction Department would
monitor Comstock's progress in eliminating the inspecuon backlog as well as
its ability to perform the other responsibilities within its scope of work. The
Board finds Mr. Shamblin's actions consistent with, not contrary {o, reguiatory
requirements of Part 50, Appendix B (Criterion II). Shamblin, ff. Tr. 16,274, at
10, 15.

The elimination of the backlog was of great importance because an expanding
volume of installed work of indeterminate quality was being created and
because adverse quaiity trends in ongoing work might nct be identified socn
enough to be corrected in a timely fashion. /d. at 8-9. Mr. Shamblin ook
a number of steps o assist the Quality Control workforce in eliminatng the
backlog. With Mr, DeWald's assistance, he developed a list of inspection
priorities and took measures to reduce the pressure on Comstock's Quality
Control Department by reallocating and reducing its workload. He monitored
quality by reviewing audits and by consulting with CECo QA to ensure that the
quality of inspections remained high during the backlog reduction effort. /d. at
9-14, 20-21; Int. Exh. 7. As a result of the Comstock reduction effort, and with
Mr. Shamblin's cooperation, the inspection backlog was eliminated in September
1984, Shamblin, ff, Tr. 16,274, at 16-17. There is no doubt tnat considerable
pressure was put on Mr. DeWald by Mr. Shamblin, including the possibility of a
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work shutdown if progress on reducing the backlog was not made. In the Board's
opinion, this was a necessary action considering the potential consequences of
not reducing the backlog. Consideration of this circnmstance leads us to conclude
that there was no unreasonable pressure on Comstock management or Quality
Control inspectors nor is there any evidence in the record of any denial of the
necessary resources (o carry out the work. In fact, on more than one occasion,
Applicant extended the target date for completion of the backlog and approved
Comstock's request to hire additional inspectors. /d. at 15-17.

V. PRODUCTION PRESSURE, HARASSMENT,
AND DISCRIMINATION

This secuon deals principally with four Comstock Quality Centrol inspectors
chosen from the group to which at least passing reference has been made
in these proceeedings. Their experiences are recounted in some detail in this
section. They, Worley Puckelt, John Seeders, Richard Martin, and Gregory
Archambeault, have figured rather prominently in the contention and particularly
in the hearing itself. We consider them to be representative of the dozen or
so who did appear as witnesses and of the group of twice that many who
publicly raised concerns about their employment. Reference is made, o course,
to additional inspectors in the extent that it is fitting to discuss their interface
with other principals of the case.

A. Worley O. Puckett

Intervenors contend that Level 11 Welding Inspector Worley O. Puckett was
fired for raising numerous safeiy and quality complaints regarding Comstock's
welding and weld inspection programs. Intervenors further coniend that the al-
leged retaliatory dismissal operated (o discourage other quality control inspectors
from identifying and reporting safety concerns.

Applicant contends and NRC Staff agrees that Comstock had legitimate
reason for finng Mr. Puckett. Based on the evidence in this record the Board
agrees that while it may not have been the best course of action, a case has been
made that justifies dismissing Mr. Puckett from his post as a Level 111 welding
inspector. The Board further finds the firing has no implications as regards the
safety of operation of the Braidwood plant,

Considerable hearing time was spent on the Puckelt issue and each of
Mr. Pucketl's allegations was discussed. None of the aliegauons remain as
safety issues. The items raised to the NRC by Mr. Puckett were either resolved
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or determined not to be a violation of NRC regulations. Puckett, Tr. 6663;
Schapker, ff. Tr. 10,954, at 5-45; Tr. 11,425; Appl. Exh. 51.

It is undisputed that Puckett identified quality problems and recommended
that welding be stopped and that thereafter he was fired. The determination that
must be made is whether he was fired because of those actions. The following
is a summary of the main points surrounding the termination of Mr. Puckett.

Early in 1984, as a result of NRC concerns about their weld inspection
program, Comstock corporate officials reviewed their Braidwood weld proce-
dures and identified inconsistencies which required correction. Following that
review, Comstock decided to hire a Level 111 welding inspector to resolve these
problems. Level I is the highest level of certification attainable, and candi-
dates must have considerable experience and expertise. DeWald, ff. Tr. 1700, at
41. The new inspector was (o devote full time to the welding program, identify
additional problems and correct them, and interpret procedures, codes, and con-
tractual specifications. /d. at 40-41; Tr. 1763-64. Puckett was hired for this job
on May 15, 1984. DeWald, ff. Tr. 1700, at 42. The evidence presented demon-
strates that Mr. Puckett did quite well at identifying potential problems, but it
was his reluctance or inability (o correct them, and his limited ability to interpret
codes and procedures that caused his fall from grace and ultimate dismi .al.

On the surface it would appear that Mr. Puckett had the necessary creden-
tials. His resume reflected that he had 20 years’ expenence as a welder in the
nuclear navy and approximately 9 years in progressively responsiblc positions
in the civilian nuclear industry. Int. Exh. 26. Comstock did not contact any of
Mr, Puckett's previous supervisors 1o provide assurance that they were selecting
the right man. Mr, Puckett's experience at the Zimmer Nuclear Plant is of some
interest in an evaluation of Puckett's capabilities to run 2 welding program. Had
Comstock taken ihe time 10 contact Mr. Puckett's supervisors at Zimmer it
would have obtained information (hat cast considerable doubt as to Mr. Puck-
ett's ability w interpret and apply correctly the AWS D1.1 Code, the applicable
welding code at Braidwood. Kostal, f, Tr. 12,881, at 4; Kurtz, {f. Tr. 12,88,
at 6-9; Appl. Exhs. 43 through 47; Appl. Exh. 187 at 37, 101-05. DeWald,
Tr. 1772. Manfred Goedecke, Mr. Puckett's supervisor at Zimmer, flatly staied
that Mr. Puckett was not qualified for the position at Braidwood. Appl. Exh. 187
(Goedecke Deposition) at 103, In discussing Mr. Puckett's abilities, he stated
that while his practical experience as a welder would unquestionably qualify
Puckett to make judgmental calls of acceptance or rejection on visual examina-
tion of weldments, he was not qualified to perform the functions of a Level 111
Weld Inspector in that he was not able o make decisions on his own and did not
have full knowledge of code requirements or the ability to interpret codes. /d. at
37, 102-05. Mr. Goedecke was brought in at Zimmer to manage the welding pro-
gram which up to that ime was being handled by Mr. Puckett as Chief Welding
Engineer. Early on at Zimmer, Mr. Goedecke observed how Mr. Puckeit ran the
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welding departmet, and he appointed a task force which determined that all of
the welding procedures had to be rewriten because none of them sausfied appli- |
; L BN ! k cable code requirements. /d. at 33, 34, 41, 42, The NRC had identified serious
IRk N B T I deficiencies in the welding program at Zimmer during Puckett's tenure. In fact, |
BTN SUUE, PR S e PR Goedecke was brought in to resolve problems identified in an NRC survey that |
R T R I S R e resulted in civil penalty. /d. at 32. For other comments on Puckett at Zimmer, |
o 1 N ISR R T see Shamblin, Tr. 16,338, |
AR R T S el A Mr. Puckett worked at Braidwood for 90 days. As with any newly hired ‘
e L LR quality control inspector, Mr. Puckelt's initial task was to get certified in
S ' the discipline he would be inspecting. DeWald, Tr. 1651; Puckett, Tr. 6418-
a7 et 31. This entailed attending orientation lectures, attending classes relating to ‘
Ca e i it the welding inspection program, reviewing inspection procedures, receiving on- |
" e ' the-job training, and passing written and practical examinations. Mr. Puckett |
b . ' ; TR - LA successfully completed everything except the practical exam. /d.; DeWald, |
L e O R B S RN ff. Tr. 1700, at 41; Tr. 1551; Puckett, Tr. 6421. He never became certified as a ‘
' ‘ ‘ : Level 111 inspector because he failed to pass the practical exam, which consisted
of evaluating the quality of actual welds. Mr. Puckett took the required practical
examination for Level III inspector at least three times. He apparently passed
the exam once but it was invalidated because none of the items he inspected was
rejectable. Puckett, Tr. 6428; DeWald, ff. Tr. 1700, at 44; Tr. 1673, Mr. Puckett
claims to have taken an additional practical test administered in the field and
graded by Joseph Hii, then a Level II welding inspector. Puckett, Tr. 6442-
47. Mr. Hii denied knowledge of any such exam. Hii, ff. Tr. 16,608, at 7. Puckett
‘ was fired on August 27, 1984, The stated reason was poor performance on his
certification tests. Puckett, Tr. 6455. This was, however, only part of the reason
: why Mr. Puckett was terminated.
. . During the course of his brief tenure at Braidwood, Mr. Puckett identified
a number of problems and inconsistencies, or what he regarded as such, in
the Comstock welding program. The majority of Mr. Pucketl's concerns were
not docnmented, but Mr. Puckett claims he mentioned them ‘o Quality Control
Manager Irving DeWald as he discovered them. Puckett, Tr. 5567, 5577, 5660,
6201-12, 6223. It is Applicant's position that the manner in which Mr. Puckett
handled these concerns caused both Applicant and Comstock management
to lose confidence in his ability to manage the welding program. Gieseker,
ff. Tr. 2771, a1 23, 24; Tr. 2867, 2895-96; DeWald, ff. Tr. 1700, at SO; Shamblin,
K 2 ff. Tr. 16,274, at 32-34. We will discuss a few of these concerns because they
. serve as the real basis for firing Mr. Pucketl. The A-36/A-446 issue will be
discussed first since it is the issue that seems to be of prime significance.
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1. Stop Work on Welding of A-36 Steel to A-446 Sheet Steel

On August 9, 1984, Mr. Puckett recommended that all welding of A-36 steel
to A-446 sheel steel be stopped pending completion of a procedure qualification
test. Mr. DeWald authorized the work stoppage. Appl. Exh. 52. Mr. Puckett
had NCR 3099 iscued to document the discrepancy. /d. Subsequent to the
work stoppage, James Giescker, a CECo electrical engineer with responsibility
for working with Comstock's Quality Control Department, determined that the
problem might be solved by revising the weld procedure. He reviewed the AWS
Code D1.1-1975 and concluded that under §5.5.1.1, a Procedure Qualification
Record (“PQR ") which qualified the welding of A-500 steel o A-446 steel also
qualified the welding of A-36 to A-446. Auachments H and O to Comstock
Procedure 4.3.3 had qualified the welding of A-500 to A-446 but did not list
A-36 as a qualified metal as required by the Comstock procedure. Mr. Giescker
concluded that all that was required to correct the problem was o revise
the procedure attachments to include reference to the qualification of A-36
matenal. Gieseker, ff. Tr. 2771, at 2, 21-22; Tr. 2934,

Because Mr. Gieseker did not consider himself an expert on welding codes, he
reviewed the matter with CECo QA and Sargent & Lundy. Both agreed v-ith his
interpretation, Mr. Gieseker arranged a meeting on August 22. 1984, to resolve
the concerns documented in NCR 3099 so that the Stop-Work Order could be
lifted. Gieseker, ff. Tr. 2771, at 22. Present were representatives of Comstock,
CECo, and Sargent & Lundy. /d. Mr. Giescker chaired the meeting and proposed
his solution to the problem. Mr. Gieseker's position was consistent with that of
Louden, an expert in welding metallurgy with Sargent & Lundy. All the other
participants, including Mr. Puckett, agreed that the appropriate corrective acuon
was 1o add A-36 to the applicable list of materials under Attachments H and
O o the welding procedure, My, Louden indicated that while it would not be
proper to list A-36 steel cn the PQR, it would be appropriate and proper to add
A-36 1o the list of materials on the welding procedure because it was qualifiea
through the A-S00 10 A-446 PQR. /d. at 21, 22; Louden, ff. Tr. 2984, at 34;
Tr. 3040,

Mr. Puckett stated that he would agree with Mr. Gieseker's resolution if CECo
were (o put that resolution in wriing. Mr, Giescker agreed (o do so and later that
day issued a “speed memo" authorizing Comstock to continue welding A-36 and
A-446 pending revision of Procedure 4 3.3 (Rev. C). Seltmann, ff. Tr. 1960, at
19; Giescker, Tr. 2912.

Although no tesumony indicates that Mr. Puckelt raised concern about
Attachment O at the August 22, 1984 meeting, the ulumale disposition of
NCR 3099, made the following day, appears to have taken account of it. The
disposition concerned only Attachment H and lifted the Stop Work only on
welds larger than 3/8 inch. Appl. Exh. 55. At the hearing, Puckett testified that

474



his true concern when he recommended that welding of A-36 and A-446 be
stopped was that the revised Attachment O had not been approved by Sargent &
Lundy, and therefore welds under 3/8 inch were not qualified. Puckett, Tr. 5463-
64. That this was his main concern at the ume of the Stop-Work Order does
not appear o be borne out by the evidence. The two memos Mr. Puckett wrote
concerning Stop Work on A-36/A-446 and NCR 3099 do not limit his concern
to smaller welds but refer to all welding. and those who walked to Puckett about
his concern did not understand it to be limited to smaller welds, The common
understanding was that Puckett believed that it was improper (o have qualified
welding under the AWS D1.1 Code rather than AWS D1.3. . npl, Exh. 52, 53,
54, Louden, ff. Tr. 2984, at S; Gieseker, ff. Tr. 2771, at 22; .. 2863, 2866-
67, Simile, ff. Tr. 3305, at 8; Schapker, Tr. 10,962-67, 10,972, 10,179, 10,982,
11,311; Weil, ff. Tr. 11,948, at 7.

The record also indicates that Attachment O was an acceptable pro: *dure at
the ume of the meeting. One of Puckett's first assignments at Braidwood was o
review Sargent & Lundy’s “status 2" comments to Comstock Welding Procedure
4.3.3 (Rev. C). Status 2 is a term used when a Sargent & Lundy evaluation is
conditional but work using that procedure with the Sargent & Lundy condition
is allowed. The conditionally approved procedure is accompanied by “Status 2
Comments.” These comments accompany and become part of the procedure,
and LKC has 30 days within which to revise the proposed revision to officially
incorporate Sargent & Lundy's comments. Seltmann, ff. Tr. 1960, at 9-10. With
respect o Comstock Procedure 4.3.3 (Rev. C), Sargent & Lundy determined,
inter alia, that Atiachments O1, 02, 03, and 04 to Auachment O needed to
be revised because the procedure authorized the making of 1/8-inch welds in
the field, but the test data set forth in Auachments O1 through O4 limited the
minimum weld size 10 3/8 inch. Sargent & Lundy gave Comstock 30 days, or
unul July 6, 1984, 10 act upon this comment. The responsibility for taking the
necessary actions to address this comment was given to Mr. Puckett. DeWald,
Tr. 1828, On July §, 1584, Mr. Fuckett resubmitted Attachment O to PTL for
approvai. The revised Attachment O indicates that it was approved by PTL on
July 6, 1984, Pucketl, Tr. 5368-69, 6717-18; Appl. Exh. 77.

On August 22, 1984, following the meeting, Mr. DeWald received from
Mr. Pucket a memo that recommended that all welding, including A-36 10 A-
446, be stopped because Comstock was “dangerously approaching a complete
breakdown™ in its Quality Control Program. In this memo Mr. Puckett stated
that procedures involving A-446 “were qualified using the cryteria [sic) of
AWS DI1.1-1975 and it should never have been done.” The memo further
stated that AWS D1.1 was never intended to be used to weld materials less
than 1/8-inch thick and that “all of our procedures that involve A-446 should
nave been qualified using the cryteria (sic) of D1.3 which has a completely
different set of test requirements and a completely different set of essential
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varaibles (sic).” Appl. Exh. 56; DeWald, ff. Tr. 1700, at 49; Tr. 1751-52. Among
other things, this memo made it clear to Mr. DeWald that Puckett had not
understood the discussion at the meeting that day. In particular, Mr. Puckett had
not understood that AWS D1.3 did not exist when work began at Braidwood
and that Comstock followed AWS D1.1-1975 as allowed. DeWald, Tr. at 4950.

Al the hearing, Mr. Puckelt stated that he did not intend to imply that it
was wrong for Comstock (o use the AWS D1.1-1975 Code, only that it would
be “better” 10 use the more recent AWS D1.3 Code. The AWS D1.3 Code
did not exist prior to 1978. Louden, ff. Tr. 2984, at 5. The Comstock welding
procedures are governed by Sargent & Lundy specifications which in turn were
baséd on AWS D1.1-1975, the only appropriate code in existence when Sargent
& Lundy developed the designs and specifications for Braidwood. Comstock's
adherence to that code for the duration of the project was acceptable, since it
is the contractor's option to adopt subsequent codes or to adhere to the code
in effect when the original contract was issued. /d. In May 1984, Comstock
considered using the AWS D1.3 Code but declined because welders would have
had to be requalified under its requirements. DeWald, Tr. 1824-25. Also on
August 1, 1984, the American Welding Society (AWS) issued an interpretation
confirming that the code in 2fTect at the lime contractual agreement is reached is
the applicable code. /d.; Board Exhs. 3, 4, and 5. Thus, to switch from the AWS
D1.1-1975 to the AWS D1.3 would entail a substantial and needless expenditure
of time and resources.

On August 23, at a meeting of the Procedure Review Board, Mr. Puckeu
reasserted his opinion that the A-36/A-446 weld combination had not been
properly qualified. According to Mr. Gieseker and others who atiended the
meeting, Mr. Puckett acted as if the previous day's meeting had never iaken
place. This behavior caused Mr. Gieseker to lose even more confidence in
Mr. Puckett's technical ability to manage the welding program. Giescker,
ff. Tr. 2771, at 23, 24; Tr. 2867, 2895-96.

A Stop-Work Order is appropriate where continued work would impair the
ability of a safety-related system, structure, or component to perform satisfacto-
rily in service. Based upon expert testimony, there was apparently no need for
Mr. Puckett to recommend that welding of A-36 10 A-446 be stopped. Louden,
ff. Tr. 2984, at 8; Schapker Supplemental Testimony, fI. Tr. 10,960, at 3
Tr. 2906-07. Since the acceptability of the A-36/A-446 weld combination under
AWS D1.1 was demonstrated, there was no threat to any safety system, struc-
ture, or component. It was a matter of having the Comstock welding procedure
reflect what was already permitted under the umbrella welding specification —
AWS D 1.1-1975. As the Level I11 Weld Inspector, it was Mr. Puckett's respon-
sibility to evaluate the severity of procedural violations and recommend appro-
priate remedies. Recommending that work be stopped, thus idling hundreds of
workers. pending a minor technical correction of a procedural violation that has
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no adver.. effect on the quality of the work being performed in the field is a
remedy wholly disproportionate to the problem and is not a recommendation
or judgment one reasonably is entitled to expect from someone reputed to be a
welding and welding code expent.

2. Weld Rod Issue

On July 6, 1984, Mr, DeWald asked Mr. Puckett o review weld rod with-
drawal slips for a certain time period to determine whether heat numbers were
traceble to material receipt requests and to certification of filler metal, De-
Wald, ff. Tr. 1700, at 45-46; Pucket, Tr. 5594; Appl. Exh. 64. On August 15,
Mr. Puckett documented his review in a memo. He found a violation of Com-
stock procedures by the clerk issuing the weid rods and stated that an NCR
should be issued. Mr. Puckett made no attempt to issue an NCR nor did he take
any steps to revise the relevant procedure to prevent repetition. Mr. DeWald
regarded the issuance of a Nonconformance Report (NCR) and the resolution
of the problem by revising the appropriate procedure to be Mr. Puckelt's re-
sponsibility. DeWald, ff. Tr. 1700, at 46; Tr. 1721-23; Puckett, Tr. 5632-33;
Appl. Exh, 65. Both of these steps were taken by Mr. Puckett's replacement af-
ter it was discovered that Puckett had not issued an NCR. DeWald, ff. Tr. 1700,
at 46, 51; Simile, Tr. 3376-77, 3381.

3. Stop Work on Stainless Steel Welding

On August 10, 1984, the day after his Stop-Work recommendation on A-
16/A-446 welding, Mr. Puckett recommended a Stop Work on all stainless
stee! welding becauce the weld procedure had not been qualified in all of the
welding positions that could be used in the field. Simile, ff. Tr. 3305, Group
Exh. 1 at !, Comstock Procedure 4.3.14 governs stainless siee! welding at
Braidwood. The procedure was qualified in the “SG™ position. Under the AWS
D1.1 Code, qualification in the “5G™ (fixed horizontal) position also qualifies
a welder 1o weld in the “1G" (flat), “3G" (vertical), and “4G" (overhead)
posiuons. It does not, however, qualify a welder to weld in the “2G” (horizontal)
position. Not only did Mr. Puckett recommend that stainless steel welding in the
“2G" position be stopped but that all stainless steel welding performed under
Comstock Procedure 4.3.14 be stopped immediately. The day after he received
this Stop-Work recommendation, Mr. DeWald sent Mr. Puckett a memorandum
in which he expressed exasperation at Puckett's failure to offer a solution to the
problems that had been brought to his attention. Int. Exh. 31 at 12. Mr. DeWald
asked of Mr. Puckett: “What is your solution to the problem?” Mr. DeWald
informed Mr. Puckett that it “is your responsibility to find these problems,
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find solutions, and get them resolved.” Mr. DeWald then issued the Stop-Work
authorization. Simile, ff. Tr. 3305, Group Exh. 1 at 6, 14; Appl. Exh. 54,

4.  Puckett’s Termination

Needless to say, Mr, Puckett's recommendations to stop work did not make
a favorable impression on CECo. Mr. DeWald, who actually issued the Stop-
Work Order on the basis of Puckett's recommendation, was likely embarrassed
10 learn that the Stop-Work Order he issued was akin to junking a new car
because it had a flat tire. Mr. Puckett was hired specifically to provide expert
advice and judgments of this type. In light of this, Mr. DeWald's already shaky
confidence in Mr, Puckett's expertise and judgment was further eroded. Imagine
Mr. DeWald's reaction when later that day he received another memorandum
from Mr. Puckett, this time recommending the stopping of all Comstock weld-
ing activites. In addition to reaffirining his position that AWS D1.1 was the
wrong code and that AWS D1.3 should have been used, Mr. Puckett informed
Mr. DeWald that there were so many “inconsistencies™ in Comstock's other
procedures that he was certain that their adequacy also weuld be considered
“indeterminate.” Appl. Exh. 56. Mr, Puckett neither identified the other proce-
dures, explained in what respects they were indeterminate, nor suggested any
way o remedy the “inconsistencies.” It was this August 22 memo that made it
apparent to Mr. DeWald that Mr. Puckett was not the knowledgeable practical
problem solver he assumed him to be. It was apparent now that he had made a
mistake in hinng Mr. Puckett as his Level 111 Weld Inspector. It was probably
at this point, for what he perceived as good cause shown, Mr. DeWald decided
to fire Mr. Puckeil.

On Monday August 27, Mr. DeWa!d fired Mr. Puckett. The stated reason
was poor periormance ¢n his certification tests. He did not tell Mr. Puckett
that it was because he had lost confidence in his judgment and technical
expertise. DeWald, Tr, 6454-61. Mr. Puckett was understandably suspect of
the motive for his firing since he genuinely believed the issues he raised
were important and significant. He took all his concerns about safety and
quality to the NRC and his concern over his ermination to the Department of
Labor. NRC Inspector Jerome Schapker conducted a thorough investigation of
each of Mr. Puckett's concerns and found only a single item of noncompliance
with NRC requirements. Appl. Exh. §!. The single noncompliance involved
minor clerical errors in Comstock’s welder qualification records. These errors
did not render the welder's qualifications indeterminate and thus had no adverse
effect on the quality of the welds made by them in the field. In all other respects,
Mr. Schapker found Comstock's welding program to be in compliance with
regulatory and code requirements. In his testimony, Mr. Schapker found fault
with Mr. Puckett not for raising quality concerns, but for failing to research
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the problems adequately to determine whether they were safety significant and
thus warranted stopping work. Mr. Schapker, like Mr. DeWald, believed that it
was Mr. Puckett's responsibility 1o do a more thorough job in investigating his
concerns. Schapker, Tr. 11,296.

The notion that Mr, Puckett was fired so that his allegations might be swept
under the rug does not appear reasonable. His replacement, Anthony Simile, was
immediately given a list of all of Mr. Puckett’s allegations and was instructed to
review the entire welding program (o identify and resolve any problems. Simile,
ff. Tr. 3305, at 9; Tr. 3358-59. Mr. Simile found that the welding procedures
were adequate, but more cumbersome than necessary. He revised them by
deleting unnecessary material and simpifying the presentation of necessary
material. Simile, ff. Tr. 3305, at 11. He found that various discrepancies required
the issuance and resolution of NCRs, and he supervised their resolution. NRC
Inspector Schapker concluded that Comstock's management had addressed each
and every one of Mr, Puckett’s concerns and taken adequate corrective action
where needed. Schapker, Tr. 11,425, Mr. Puckalt testified that he knew of no
instance where the safety of the Braidwood plant was compromised bacause of
any problem he identified. Puckett, Tr, 6663.

It is the Board's conclusion that Comstock did not violate 10 C.F.R. § 50.7(a)
in terminating Mr. Puckett but that he was terminated for legitimate rea-
sons. Also, there is no evidence in the record o indicate that his firing had
a “chilling effect” on the other inspectors in that they continued to bring quality
concerns o the attention of NRC, CECo, and Comstock after Puckett's depar-
ture.

B.  Joha Seeders, Richard Saklak, and Richard Snyder

John Seeders has been employed by Comstock ot the Braidwood site since
carly August 1982.% His first position, as a Level 1 Quality Control Inspector
for approximately 6 months, was followed by ceriification and promotion in
carly 1983 w0 a Level Il Inspector and assignment to calibration. There he
was responsible for the accuracy of tools, other measuring instruments, testing
devices, and, at une time, of welding machines. A number of incidents occurred
during his tenure, leading to an alleged verbal altercation between Mr. Seeders
and his supervisor once removed, R.M. Saklak. The confrontation was witnessed
by a number of Mr. Seeders' peers, including W.0O. Puckett with whom he was
in conversation. Puckett, Tr, 6238.

The outset of this interacion among Mr. Seeders and members of his
management can be traced, in part, to an audit of the Comstock calibration

v Seaders had heen discharged same months earLer by \nather Braid wood contractor for absenteeism  Seeders,
Te. 7293
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responsibilities by a member of the CECo Quality Assurance Department in
May of 1984, (Appl. Exh. 83 (also known as Appl. Exh. 27); although this
document was identified and discussed on the record, it was never offered into
evidence.)

The audit disclosed the absence of a record of any examination and ver-
ification of inspections known to have been performed using lools or other
instruments previously determined to have been out ¢” calibration. Seltmann,
ff. Tr. 1960, at 11.

Comstock procedures require close control and historical recording, of each
item of testing and measuring equipment. Appl. Exh. 24 at 1-2.

The receipt, storage, retention, and issuance of this equipment is the respon-
sibility of the Comstock warchouseman. The calibration and recalibration is the
function of an appropriate craftsman under observaton by a Quality Control
inspector who, in turn, shall retain all records identifying the status of each item
to be subjected to the calibration-recalibration program. This Quality Control
person shall venfy adherence to the established recalibration schedule and the
validity of inspections made by out-of-calibrauon and lost items. Appl. Exh. 24
at 24, In the present instance the Quality Control person is John Seeders,

As a consequence of the discovery, by the audil, of incomplete histories
of calibrations and of their consequences, Mr. Seeders was directed by the
Quality Control Manager to do a 100% review of the calibration files to establish
the presence of additional irregularities in the administration of the equipment
contrél procedures. A date for the completion of this review was established
to conform to a schedule set in the CECo audit. DeWald, ff. Tr. 1700, at 35;
Seltmann, ff. Tr. 1960, at 12.

Concurrently with the equipment record review, Larry Phillips, both Mr.
Seeders' lead and the Quality Control inspector in receiving, was absent on
personal matters, resulting in a shift of his receiving inspections to Mr. Sced-
ers. Additionally, Mr. Seeders was a trainer of four potential inspectors — two in
calibrations and two in receiving. Mr. Seeders considered the effort required in
these several assignments to be beyond his capability, particularly when, on one
occasion while in conversation with stii; another inspector, he was rebuked by
Quality Control Supervisor Saklak, for what the latter deemed to be ume wast-
ing. These items, collectively and among others, were construed by Mr. Seeders
as harassment and intimidation and comprise the theme of a letter, Mr. Seeders

'u Aprl 1784, shorly before the above occurrences, Comsock had waugurated o wlary scale for Level II
inspectony whereby 4 base of $12 per hour was set This sum was 1o be sugmented by an additanal 50 cents per
hour for each ceruficauon, over one, carmed by an ndividual Addiuonally. a necessary increase in (he number
of well-qualified nspecion necessilalad offenng wuual salanes greater than the shove base wihh (he ercess Lo be
“caught up” by cerufications in additional disciplines. A result, at least Lemporiry, was a lower wage for older
employees. Further, the truimung of both new and sdvancing nspectars became the lat of older inspecton who
allegedly became deprived of ume and opporturuty 1o seek additonal certficatons themselves
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to Mr. DeWald (QC Manager), dated August 17, 1984 (Int. Exh. 23). Mr. Seed-
ers emphasized in his letter that “he maintain{ed) the highest level of profes-

3 ant X half st R U e et 5 sionalism” and that he “never did nor will falsify documentation for . . . any
Ny s g A Y S it 5 reason.”

he gL e IR 60 An investigation of the charges leveled by Mr. Seeders’ August 17 letter at

o s B Comstock management was reported by Mr. DeWald on September 25, 1984

o %8 L (DeWald, ff. Tr. 1700, at 37; see also id., Auach. 2.C (DeWald-5))," and
@ R TRy documents a number of errors in the letter. Six, not thirty, Level II inspectors
-3 ; i had left the Braidwond site since the establishment of the $12/hr wage scale. No

' disciplinary action had been threatened against reluctant trainers. The Seeders’

statement, “(fJor . . . six months, we have been subjected (o endless harassment

' and inimidation by . . . management (o justify the incompetence and disregard

W . for all company inspectors,” may have arisen from Mr. Seeders’ own experience
3 with numerous (adverse) findings in calibration inspections.

’ : : One of the complaints voiced by Mr. Seeders in support of this claim of

ook : harassment was the assignment to him of inspection of received goods, added

' S S AR to calibrations, on the occasion of the absence of Phillips, the regularly assigned
receiving inspector.

Joe Hii, the present Comstock vault supervisor charged with custody of all
records, found Material Receipt Reports identifying thirteen shipments received
at Braidwood during the interval August 8 through 17, 1984, Mr. Seeders’
signature on each of the thirteen identified him as the responsible inspector, Hii,
ff. Tr. 16,608, at 2-3; Tr. 16,610-13.

In response to a line of inquiry by Applicant's counsel, Mr. Seeders was
indefinite in his recollection and estimation of the ume required, within the
10-day period, to accomplish the inspection of the thirteen shipments he
processed. He did opine, however, that cach required less than 1 day (Seeders,
Tr. 7400) and, in fact, tesufied that ' o 1 hour sufficed for severa!, /d., Tr. 7396
ff. It was noted that the usual inspection consisted of counting the number (the
order of ten) of cartons or spools on a pallet or in an open-work crate (id.,
Tr 7399, 7412-13): algo, th» ingpectar was nol required, nor even permitted,
phiysically handle any part of a -hipment, such effort having been assigned to
craftsmen (id., Tr. 7407).

In summary, it becomes apparent that the assignment of receiving inspection
could not have been burdensome to Mr. Seeders, certainly not a sufficient
addition to his usual work to warrant a claim of harassment.

‘°I\ummmulmuwmduwbuqum 2C DeWald-5) in its enurety is incorrecty
bound and even baund differenty in Lhose two ranscnpls Specific reference here is made 10 only four pages
of DeWaid-S. The first is idenufied by Bates samp (00002012, a Comstock memorandum dated 9-25-84 from
DeWald o distridution, subject: “Review of ). Seeders Latter Dated 817847 and u followed by three pages of
“). SEEDERS LETTER OF ACCUSATIONS AND CONCERNS," puges |, 2 and 3 of 11, beanng Bates sunps
00002013, 14, and 15. A complewe copy of the DeWald Report s Appl. Exh 4 wihdrawn ot Tr. 2953
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An extended colloquy between Mr. Seeders and Applicant's counsel and Mr,
Seeders and the Board (found at Tr, 7417-91) centered around Mr. Sceders®
letter of August 17, 1984, alleging harassment. The preparation of the letter, on
the evening of August 17, was triggered by a verbal clash between Mr. Sceders
and Mr. Saklak, earlier that day, when Mr. Saklak accused Mr. Sceders of
wasting time, also interpreted by Mr. Seeders as harassment, and by a formal
Employee Warning issued by Mr. Seese, Assistant Quality Control Manager,
and Mr. “aklak during the afternoon of that day. Seeders, Tr. 7421-22; Seese,
ff. Tr. 2330, Attach. 2.C (Seese-3).

As a consequence of the results of an audit of instrument/tool calibrations, the
Applicant had requested from Comstock, on July 3, 1984, certain information, by
July 20, which required a review of all recent calibration-inspection reports. The
review was assigned to Mr, Seeders. Inquiry on the status of the review was made
of Mr, £seders by Robert Seltmann, then a Comsiock QA Engineer, on July 20
and again on July 23, only to learn that the task had not been completed. On
August 14, a partial response to the review requested some S weeks earlier was
available. Upon request by Mr. Seltmann, CECo granted extensions of each of
several intermediate target dates established after it became evident that those
expected dates would not be met. Mr. Seltmann's effort 10 comply with good
business practices by frequent inquiry into progress of a program to which there
had been commitment was characterized by Mr. Seeders as harassment. (See
Seltmann Response 1o Allegations by Seeders in August 17, 1984 Letter. The
response is a part of an attachment to Mr. DeWald's testimony, fT. Tr. 1700,
Attach. 2.C (DeWald-5) supporting Seese's Employee Warning Record dated
8/17/84. The Seltmann statement, dated 8/20/84, bears Bates number 00002035.)

Additionally o the allegation by Mr. Seeders of his subjecuon 0 harassment
and work overload, the record ciies a history of the quality of his performance. Of
many, one responsibility of the calibrations inspector 1s 10 initiale Inspaction
Correction Reports (ICRs) or Nonconformance Reports (NCRs) of instances of
out-of-calibration measuring devices. Seltmann, ff. Tr. 1950, at 11-12.

As noted, supra, absence of reports of defects and of repairs to defective
instruments previously reported demand an invesugation and inspection, as
necessary, of all items tested by a particular instrument during any period of
uncertainty in its capabilities, Comstock Procedure 4.9.1, Rev, C, Appl. Exh. 24,
193.3.7 and 33.7.1.

The CECo audit, in progress both before and after the preparation of
Mr. Seeders’ letter of allegation, disclosed a number of deficiencies in the
calibration inspection effort. The matter of use of out-of-calibration instruments
had surfaced in May and persisted into September 1984, in spite of additional




training of Mr. Seeders the previous June.!! Seltmann, ff. Tr. 1960, Auach. 2.C
(Selynann-3) Form 101.

The various audits and document reviews disclosed, as examples of proce-
dural deficiencies, ICR'NCR documents lising eighty out-of-calibration torque
wrenches, half of which had been reissued to the field without correction, some
individual onies as many as twenty-five imes. An additional ten wrenches were
found to have been observed as faulty in the June-August 1984 period, yet werc
not so reported on an ICR. Seltmann, ff. Tr. 1960, Auach, 2.C (Seltmann-3).

These examples and other procedural violations, such as submitting reports
on forms that Mr. Seeders had photocopied after entering information prior o
an inspection (Seese,'? ff. Tr. 2330, at 18), absences of calibration reports from
files and incompletely prepared reports, all traceable to the time of Mr. Seeders’
tenure, characterize the quality of his work.

The altercation between Mr. Saklak and Mr, Seeders cocurred early in the
August 17, 1984, work day and, in Mr. DeWald's absence, was immediately
reported 1o Mr. Seese. Until late afiernoon Mr. Seese investigated the occur-
rence through conversation with witnesses and with Mr. Seeders’ supervisors,
including a review of Mr. Seeders' recent performance. Finally, late in the day,
Mr. Seese in the presence of Mr. Saklak and Mr. Seltmann, issued to Mr. Seed-
ers an “Employee Warning” of possible future termination. The warning was
not solely the result of the encounter with Mr. Saklak earlier that day. Seese,
ff. Tr. 2330, Auach, 2.C (Seese-3) including Mr. Seese's report of the day's ac-
tivities to DeWald dated August 20, 1984, the following work day. At the time
of the “warning meeting,” Mr. Seeders listed a number of complaints. During
that ¢ vening he prepared the August 17 letter o Mr, DeWald.

Pursuant o a condition in the warning, Mr. Seedeis’ work performance “vas
observed closely during the ensuing period while his management continued
its investigation of the matter for several weeks, resulting in a repor: by
Mr. DeWaid. DeWald, ff. Tr. 1700, at 37 «nd Attach. 2.C (DeWald-5); see
also Seltmann, ff. Tr. 1960, Atachi, 2.C (Seltmann-3),

Persistence of procedusal violatons by Mr. Seeders into this post-warning pe-
riod was disclosed during a September 1984 CECo audit (Seltmann, ff. Tr. 1960,
Attach. 2.C (Selumann-3)) including discovery of discrepancies which should
have surfaced in Mr. Seeders' record review assigned to him in July. These cu-
mulative tufractions lead to a decision by Comstock management at a meeling

') Much a8 made in the heanng of the obwervation that the June Uninung peniod wes 10 minuies. Al the ume of
s refresher, Seecars had been s qualified Level Il calibrauon inspecior for same | § manths. cbviously preceded
oy The 10-minute session cculd nat have been insulficient as lntervenor implies. [nt Fdg 305, see also
DeWald, Tr. 1600-04 The Board s forced 10 inquire of e ame reguired 1o refer 1o (wo shant pangnphs n
Afpl Eth 24 and/or w0 instruct an individual 10 prevent use of ¢ fawlty ool

My Jeese u Comsiock's Assistant Quality Cantrol Marager ot Bruudwood Dunng the abwence of Mr. DeWald
on August 17, 1984, Seese served as Quality Control Manager
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where NRC and Applicant's personnel were present (DeWald, ff. Tr. 1700, at 38)
w transfer Mr. Seeders, within Comstock, to a position less demanding and with
fewer responsibilities “ithout financial and benefits penaity. Appl. Exk. 95, An
aliernate presented to Mr. Seeders for choice was termination. In early October
1984 Fe became a clerk in Comstock Engineering. He subsequently receivea
a promotion o Assistant Field Engineer and a salary incrcase. He has been
complimented on his work. There has been no indication of his management's
dissatisfaction of a degree affecting his tenure. In hearing, however, Mr. Sceder
maintained he was transferred out of Quality Control because of the content of
his August 17, 1984 lettar w0 Mr. DeWald. Seeders, Tr. 7490-91.

Also, the "ntervenor weuld have the Board believe .that the transfer of
Mr. Seeders from Quality Control inspection was a revengeful act. Int. Fdg. 301,
The preponderance of evidence on the Seeders incident, however, points to his
failure to comply with prescribed procedures necessary 1o his assignment and his
inattention to the details of his operations, including a disrespect for necessary
schedules of accompiishments.

The Board recognizes Mr. Saklak's scurrilousness and his correspondingly
characteristic manner w . associates. It is also aware that such behavior con-
tributed o his being done in - Comstock. DeWald, . Tr. 1700, at 26-
27. Mr. Saklak exercised this emperamental behavior by affronting a number
of inspectors (DeWald, 7f. Tr. 1700, at 26), not only Mr. Seeders, as his man-
ner of instidling his aggressiveness into his subordinates. His demeanor was
widely known among the inspectors where it was received with varying grav-
ity (see, as examples, Snyder/Seeders, Tr. 4020-21; Snyder, Tr. 4038, 4196-97;
Rolan, Tr. 4653.58; Mustered, Tr. 4969, 4973-75; Holley, Tr. £10:-02; Hii,
ff. Tr. 16,608, at 4-5; Tr, 16,638,

Intervenors' witness Mr. Saklak himself gives some insight into his behavior
in his descripion of the Quality Control organization into which he was
brought as Supervisor in mid-1982. Ir his observauon, Quality Control lacked
organization and control of its own activities, He characterize the office as
a “zo0" and its behavior as “a paity . . . eight houwrs a day, five days a
week . . . " Saklak, Tr. 8014. He believes the trek to the NRC inspectors
by more than twenty Comstock Quality Control inspectors in March 1988,
when the pressure to unionize them was high, was an effort (o strengthen that
organizational process. Saklak, Tr. 8059, 8070-71, 8175-78. There is additional
support for this cause of the March meeung with the NRC, Hii, (f. Tr. 16,608,
at 6.

Additionally, Mr. Saklak observed individval problems within the Qual-
ity Control organization invoiving alcoho! and controlled substances, obvious
absenteeism, and rnion-organization meetings during working hours. Saklak,
Tr. 8085-86, 8178, 8213,



The Board perceives Mr. Saklak as an overindustrious employ e of Com-
stock interested in production and, in his way, in a productive insj ection pro-
gram. Unfortunately, his experiences as a supervisor were marred by his short
temperability and a domineering manner. His demeanor and his drive suited his
earlier position in construction, supervising crafts, better than being in charge
of a group of independent workers — the inspectors,

About a dozen present and former Comstock Quality Control inspectors, in-
cluding those now working for Comstock's successor companies, testified before
this Board on various items of employee relations, work conditions, etc. Some
of these appearances are particularly noteworthy and are included in this De-
cision, One concerned John Seeders whose letter 1o Comstock management,
claiming intimidation in the form of excessive demands on his ime and capa-
bilities and allegedly leading to his transfer out of Quality Control, has been
discussed, supra.

A second instance centered on Richard Snyder, who succeeded John Seeders
as calibration inspector (DeWald, Tr, 1617), and who in early March 1985 found
a Comstock weld machine out of calibration. Although the procedure governing
weld machines was under revision to eliminate reporting such deficiencies,'® the
revision had not then been officially effected. Consequently, Mr. Snyder and
Mr. Nemetii, his lead, persisted in reporting the machine deficiency contrary
1o Mr, Saklak's instruction. Snyder, Tr. 4182-83, 4185, 4195. Mr. Snyder was
supported by the QA Manager, Robert Seltmann, who ruled Saklak in error. /d.,
Tr. 4186. Mr. Saklak, in emper, threatened Mr. Snyder with bodily harm. /d.,
Tr. 4196, Although Mr, Saklak later apologized o Mr. Suyder, the latter reported
the incident 1o the NRC early on March 29, 1985, which led w the massive
audience of Comstock inspectors before the NRC later that day (id., Tr. 4201),
which, in turn, at least contributed to the termination of Mr. Saklak a few days
later. Saklak, Tr. 8033; Snyder, Tr. 4270.71.

C. Gregory Archambeault

A third alleged instance of harassment concerned a Comstock Level I Quality
Control inspector certified and assigned o cable pull. The inspector’'s name
is Gregory Archambeault who appeared as a witness for the Intervenors, His
concerns/complaints, though ~onnected, can be placed in two categories — one
having o do with work product and the second being personal. No item was
found to be of great consequence,

Mr. Archambeault was employed at Braidwood in early January 1986. Within
5 months he had reported 10 the NRC on alleged frustrations experienced

13 This altersuon was jusified by the practice of inspecting ll welds. Sayder, Tr. 4187
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by Quality Control inspectors at Braidwood because of the “general atu-
tude that quality problems are ignored . . ." by Comstock. Appl. in tamera
Exh. 125. Subsequently, the Witness prepared a detailed review of the inspec-
tion deficiencies on which he based his allegations. This document is identified
as Int. Exh. 08, not admitted into this record, but utilized, essentially in its
entirety, to guide his oral testimony. The assortment of allegea duficiencies and
irregularities will now be reviewed briefly and their disposition indicated.

An area above the control and adjacent rooms where electrical circuitry
is distributed is known as the upper cable spreading room. Archambeault,
Tr. 12,231, Within the spreading room are hundreds of cables of which Mr, Ar-
chambeault identified fifty-six discrepancies (Simile, Tr. 16,243) including cable
damage, cable bends Loo short (or tight), cable separations, cables not orderly in
trays (not trained). Archambeault, Tr. 12,232, Had this situation occurred in first
or primary inspection, an NCR or ICk would have been writien. In the some-
what unusual situation here, however, where the installation had been turned
over 10 and accepted by the Applicant, thereby placing the cables beyond the
Jurisdiction of Comstock inspectors (id., Tr. 12,247, 12,581), botnh the inspec-
tor and his lead were uncertain of the procedure they should follow until the
lead requested preparation of a memo to elicit guidance from a higher authority
in Comstock. /d., Tr. 12,578-79. That guidance, from Mr. Simile, Comstock’s
Quality Control supervisor, was 1o prepare a generic NCR demanding that all
cables in the preading room be reinspected, contrary 0 Mr. Archambeault's
insistence that an NCR be prepared for each deficiency he had observed. /d.,
Tr. 12,580, In this way possible damages in the area not detected by Mr. Ar-
chambeault would be found. Simile. Tr. 16,206, Fui:her, since the Applicant had
accepted the cables, the expense of the NCRs, ewher generic or singly, need not
fall on Comstock. A remark by his lead to Mr. Archambeault was construed to
mean that ensuring quality was overly expensive. Archambeault, Tr. 12,410. The
Applicant, having reviewed the cable room, prepared the ulumate NCR, making
Mr. Archambeault's moot and accounting for his impression that nothing had
been done. Simile, Tr. 16,238, Funuier, the investigation of the cable spreading
was continuing in October 1986. /d., Tr. 16,247, This disposition is now satis-
factory to Archambeault. Archambeault, Tr, 12,246,

Another complaint concerned the absence of cable-length markers, spread
along the cable at 2-foot intervals to facilitate obtaining sections of proper
length. On an occasion the markers were not consecutive, a defect in man-
ufacture, although, apparently, after an interruption the markings resumed in
the proper sequence. /d., Tr. 12,514.* When asked by the craft for an action,
Mr. Archambeault consulied his supervisor with the suggestion that the irregu-

M AL the same wansonpx page, line 15, the Witness says differantly
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larity be referred to Comstock Engineering per the Comstock Cable Installation
(Work) Procedure 4.3.8, §3.5.1.1. Appl. Exh. 124. The Supervisor pointed out
that inspectors did not “work to work procedures™* and ditected continuation of
the cable-cutting operation. Archambeault, Tr. 12,198-204. The footage-number
mixup was not detrimental to the cable and its quality was not affected (id.,
Tr. 12,538); it could affect cable accountability (id., Tr. 12,540) and traceability
in case defects arise (id., Tr. 12,545). The Witness ascribed uie remark by his
supervisor as a disregard for procedures. In any case, the issue is not safety
significant,

Mr. Archambeault learned from another inspector that a CECo craftsman
had walked on cables and had disregarded the inspector’s admonition not to
do so. The craftsman was verbally disciplined not o repeat the occurrence. /d.,

. 12,679-81. This is hearsay repeated by the Witness.
- another instance, Mr. Archambeault was directed to assist in a cable pul!
senly needed by the Applicant which required 2 to 3 hours. The task is
known colloquially as a “hot pull.” The direction came after he had completed
some field work but before he had finished the necessary documentation. Con-
sequently, the records were not completed until the following day, then in a
satisfactory manner. The inspector considered this sequence to be a procedural
violatio . (Proc. 4.8.8, $3.6 (Appl. Exh. 124)) and an instance of puiting pro-
duction ahead of inspection — quantity over quality. Archambeault, Tr. 12,287-
88, 12,602-12. In this instance cited there were no safety consequences, /d.,
Tr. 12,612,

Another concern related to the required separation among cables in air and/or
in cable trays. Mr. Archambeault cited forty-two items he believed o be in
noncontormance with the requirements of Cable Installation Procedure 4.3.8,
§3.13.1, at 14, Appl. Exh. 123. Although it developed that the concern was
infounded, having arisen from a misinterpretation of the procedure and some
inconsistency with Inspection Procedure 4.8.8, §3.5.4.1 (Appl. Exh. 124), Com-
stock supervision ook clarification of procedures under advisement. Archam-
beault, Tr. 12,295-310, 12,615-20; Int. Exh. 121,

The personal item is Mr. Archambeault's displeasure with working on the
second (evening) shift because of interferences in his family life. His claim
is that the first-shift union (Pipefiuers, Local 306) steward, at the entrance
interview, predicted Mr, Archambeault would soon be working on the first (day)
shift. /d., Tr. 12,655. The steward, Larry Bossong, denied having made such a
promise and disclaimed any authority o do so. Bossong, ff. Tr. 16,252, at 3;
Tr. 16,260-61. Tony Simile, the Comstock Quality Control Supervisor, confirmed
that disclaimer. Simile, ff. Tr. 16,180, at 9.

"T’b-nutnﬂ-Mm‘ﬁw‘meﬁMﬂl.Cuthmlupmu
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Al the time of his most recent appearance before this Board, in September
1986, Mr. Martin was favorably anlicipating his return (o inspection on a
schedule of his choice. /d., Tr. 12,726.

The transfer from inspection was occasioned by a confrontation between
Mr. Martin and a crafi foreman named Krone. A news item reporting on
this hearing linked Mr. Martin with a supposed 500 weld-inspections-per-day
achievement which, according to Mr. Martin, may have arisen from an early
practice of transcribing from field notes several days' accomplishments onto
the official documents, the checklists, on a single day. Nevertheless, Krone
took the value as a measure of Mr, Martin's efforts and used it as a topic for
ridicule of Mr. Martin in front of his peers. He allowed Mr. Martin to offer
no explanation. Harsh words and body contact subsequently led o Krone's
discharge by Comstock and o Mr. Martin's assignment, a couple of weeks later,
out of field inspection. /d.. Tr. 8376-94, 9590-92. According to Mr. Martin, he
wis removed from cable-pull inspec..on at the instigation of a union steward
who reported that, after Krone's discharge, the cable pullers would not work
with Mr. Martin, /d., Tr. 8394,

Shortly before the Krone incident, Mr. Martin had been effectively removed
from . cable-pulling inspection following his persistent requests to his lead for
assistance from other inspectors in effecting a continuous pull of a 350-foot-long
cable through a tortuous path, a common request 1o permit an alternat.ve to the
more laborious method of pulling by sections called “pull-ard-coil.” Upon denial
of his request for aid, Mr. Martin expressed that he “didn't feel comfonable
doing i: (that way).” Mr. Martin had never inspected a puli-and-coil operation
at Braidwood. id., Tr. 12,765. Further, he believed helpful inspectois 0 be
available. As a result, another inspector was assigned to the pull and Mr. Martin
made work.for himself during the next couple of weeks. /d., Tr. 12,704.20.

From time o time since his initial employment in 1981, Martin encounterc
a number of irregularities in his work experience. His cerulications were
withdrawn on two separate occasions for periods of a few months because of
large numbers of reversals, by PTL and CECo, of his inspection decisions. /a.,
Tr. 9348.-50. Martin attributed this increase in reversals 1o his misinterpretations
of drawings, 10 inadequate training, and w his increased output which made
for more rejects though his fractional reject rate remained about norm .. /d.,
Tr. 9547, 9582. After some retraining and investigation of previous v .k the
certifications were reinstated. /d., Tr. 8326, 8329, 9344, Two rcord-keeping
matters were addressed in Mr. Martin's testimony. One was his practice of
recording field observations in notebooks, then subsequently transcribing them
en masse to the official checklists, usually in the office. Mr. Mantin, together
with other in. .ectors, developed the practice of photocopying inspection forms
on which largely generic informaton had been added, then filling in blanks
of the copies witl, inspecuon-specific information. Signatures and dates were
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original, /d., Tr. 8330-31, This is 10 say, additionally, that the checklists were
seldom taken (o the field. /d., Tr. 8370, 9576. The Witness asserted that in these
manners he and other inspectors had heen trained by Irving DeWald, the then and
current Comstock QA manager. These irregular documentation practices were
uncovered during a CECo audit and ceme to the attention of Walter Shev.ski, the
CECo corporate QA manager, who ordered appropriate retraining. Immediately
thereafter Mr. DeWald held a training session /d., Tr. 9574.77.

In spite of these and other somewhat similar occurrences, Martin retained a
very open and understanding attitude toward his man.:gement. He wsufied that,
whereas he perceived some actions were not in good taste, were unfair, and
stemmed from mismanagement, he did not identify the actions as harassing or
intimidating. On one occasion, in @ meeting with Mr, DeWald and his assistant,
Mr. Seese, he assused them he wa: aiming not o cause trouble, he “wanted 0
try 1o do better (at his jot]” and asked “‘them for suggestions if there is anything
I could do to better myself.” /d., Tr, 9595-96. N .ither did he consider transfer
1o what he judged a less-interesting job o0 be retaliatory. /d., Tr. 12,756-77,
12,773-78. He expressed strongly his enjoyment of and his satisfaction with
his weld-inspector position. His industriousness even brought criticism from his
peers. /d., Tr. 9546. He was less sure of his responses to procedural requirements,
a reaction he attributed to deficient training. To himself he adequately justified
his practice of photocopying premature entries into checklists by noting that each
list bore his signature in the original and that it vouched for the performance
and acceptance of a weld. His problems with procedures and paper work he laid
to his inadequate training. /d., Tr. 9544-47, Ve state, succinctly, that he was
prout of hi; work and of being a part of such a large effort as is Braidwood,

The Board cannot ascribe to Martin any support of the alleged harassment,
etc., voiced as the principal contention in this case, particulasly s it may relate
10 the ulumate safety of the operation of the Braidwood plant.

E. Other Considerations

Additonally to those Quality Control inspectors whose testimony has been
reviewed in some detail above, about a dozen others appeared at the hearing ei-
ther in person or through deposition. Amony them are Larry Bossong, Francisco
Rolan, Michael Mustered, Terry Gorman, Dean Peterson, Therman Bowman,
Robert Wicks, Larry Perryman, Dan Holley, Robert Hunter, Herschel Stout
Joe Hii, and Mark Klachko. The concerns of many of these individuals with
the inspector-management relauons at Comstock had been taken 10 a meeting
with the NRC in March 1985, Most were subsequently interviewed separately
by NRC personnel. The enor of their contributions  the history of the in-
spection program is resemblant both to that already recounted and consistent
withini themselves. With scarcely an exception, each inspector testified that he
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had encountered or observed outbursts of temper from Quality Control Supervi-
sor Saklak. These instances have been described in great detail by the Staff in
itr Findings of Fact and Conclusions of Law, 1232 through §413. The Board
adopts these paragraphs and the citations therein as an historic record of those
encounters, Collectively, they trengthen the picture or ihat individual that we
have drawn, supra. There were threats of discharge of Rolan, Martin, and Holley
though Mr. Saklak's authority did not extend that far; accounts by Mr. Gorman
of berating inspectors; the rebuff of Mr. Saklak's remarks by Mustered; a jestful
response by Mr. Peterson to Mr. Saklak's directive; a counterthrust by Mr. Bow-
man to Mr, Saklak's aggressive behavior,

Other members of Comstock management, particularly Mr. DeWald, were
the subject of complaints of poor communications, perceived aloofness, apparent
work place and time discrimination including allocation of overtime an4 attempts
to establish quotas for performance. Threats of discharge by M., DeWald were
more mearingful due to his position in wne organization.

During this period of contention and apparent unrest, three inspectors, Hunter,
Arendl, and Stout, were discharged — Hunter and Arendt for improperly
inspecting welds that had been previously painted and M:. Stout for absenteeism
and low productivity. (Tru'y, Stout resigned though his discharge was imminent.)

Applicant's witness Laney, a person of considerable experience in construc-
ton, management, and direction at diverse nuclear facilities including the Quincy
(MA) shipyard, where nuclear-powered naval vesse's zre constructed, and the
Argonns National Laboratory, where nuclear reaciors are developed, testfied at
length on several aspects of the issues aired in this Yearing. Laney, ff. Tr. 17,245;
Tr. 17,246 [f. The topics were both site specific and more general. Of relevance
here i1s Laney's judgment of Mr. Saklak's competence and behavior as a super-
visor. On the basis of his review of summaries of depositions and oral testimony
of a number of inspectors and interviews with individuals, largely at supervisory
level, Laney concluded that inspeciors considered Mr. Saklak a blusterer and, as
such, 2 weak supervisor whase threats were not ur cou.d nt be always carried
out. He was looked upon as an uritant and a bother but not on.e whose promised
intimidations were (0 be waken seriously. Laney, Tr. 27,361. Laney cited experi-
ences by Inspectors Snyder, Martin, and Mustered who rolled with Mr. Saklak's
punch only then to brush it off o to carry it to higher authority. /d., Tr. 17,35C,
17,355-57. These actions are consisient with Laney's experience with and belief
in the posiuon of an inspector who usually works alone at his task, utilizing his
skills in a professional manner. To his task an inspector brings his two essential
qualifications — his technical skills and his personal integrity — of which he
is both proud and protective. These represent his job security and, more impor-
tantly, they are his badge of acceptance in the work area and he will scrupulously
protect these basic assets, unaffected by external group dissension. As a group,
nowever, having belief in complaints centered wound supervisor-inspecter fric-
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tion, the expressed need to keep abreast of craft production, salary uncertainties,
and perhaps inequities, likely pressure to support the then-ongoing unionization
effort, the inspectors would be expected W voice their collective feelings as was
their behavior here in the audiences with the NRC. Laney, ff. Tr, 17,245, at
24.25, The Board shares and subscribes to these observations.

Although the actions and remarks of the Quality Control personnel, both
management anu the inspectors, attest to a deleriorating esprit de corps at
Comstock, the result was not as catastrophic as Intervenors would have us
believe. Guild, Tr. 7915 ff.

VL. REINSPECTION EVIDENCE

In response (0 intervenors' theory that alleged acts of harassment, intimida-
tion, and production pressure impaired the effectiveness of Comstock Quality
Control inspectors (Guild, Tr. 7903-04), Applicant presented the results of two
separale reinspection programs. The first program was the Construction Sample
Reinspecion (CSR) which was part of the Braidwood Construction Assessment
Program (BCAP). The CSR consisted of a visual reinspection of a sample of
onsite, safety-related construction which had been completed, Quality Control
inspected, and accepled by Comstock as of June 30, 1984, The second program
consisted of the data obtained from the routine ovérinspections of Comstock
Quality Control-accepted work by the Pitsburgh Testing Laboratory (PTL) dur-
ing the period July 1, 1982, 10 June 30, 1986. Neither program was iniuated
in response to Intervenors' allegations but they were conducted for other rea-
sons. The reinspection programs were unrelated and were carried out by Quality
Conurol inspectors who were independent of the Comstock QA/QC organiza-
tion. DelGeorge, ff. Tr. 16,740, at 6, 9; Kaushal, f. Tr. 13,068, at 9; Marcus,
ff. Tr. 15,568, at 1, 7.

A stated objecuve of the BCAP program of which CSR is a pan was 10 ensure
that no unidentified or unaddressed programmatic design-significant construction
problems existed at Braidwood. Kaushal, ff. Tr. 13,068, at 3. A “design-
sigmficant™ deficiency is one that affects the ability of a safety-related system,
structure, or component to parform its intended safety function, /d. at §; Thors.ll,
ff. Tr. 14,270, at 9. As regards structural components, “design significance”
relates 10 the ability to carry all design loads within code-established allowable
stresses. Kosual, T, Tr. 14,270, at 16.

The CSR was camed out by an organization called the BCAP Task Force.
Most of the BCAP engincenng staff was drawn from Stone & Webster Engi-
neering Corporation and all of the quality control inspection staff was drawn
from the Daniel Construction Corporation. The BCAP Task Force Director was
an Applicant employee. None of the individuals, incluling the Task Force Di-
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rector, had any prior involvemer: with the work that was to be reinspected or
reviewed under BCAP. Kaust.al, ff. Tr. 13,068, at 9. The NRC Suaff concluded
that the BCAP Task Force personnel were “qualified for their assigned tasks with
a good balance of education and experience in the nuclear industry.”. Gardner,
ff. Tr. 17,606, at 12.

Sargent & Lundy, Applicant's architect-engineer, was assigned the task
of evaluating the discrepancies found by BCAP CSR inspectors. Kaushal,
ff. Tr. 13,058, at 7. Because Sargent & Lundy is responsible for developing the
Braidwood design, including all drawings and specifications, it has the greatest
expertise in cvaluaung the significance of Braidwood construction discrepancies.

BCAP Task Force activities, including the CSR, were overviewed by the
BCAP QA group established within Applicant’s Quality Assurance Depart-
ment. BCAP QA personnel, none of whom had any prior responsibility for
cor.struction at Braidwood, were drawn from Applicant, Gilbert Commonwealth,
and Piusburgh Testing Laboraiories. The BCAP Task Force, BCAP QA group,
and Sargent & Lundy were overviewed by an independent expert oveérview
group (IEOG) which was assembled by the Evaluation Research Corporation
and consisted entirely of individuals outside of the Commonwealth Edison Com-
pany. Smith, Tr. 14,196-97, Appl. Exh. 137, Kaushal, ff. Tr. 13,068, at 9,
10. All of the various groups including the IEOG were, in turn, overviewed
by a resident NRC inspector who dedicated full ime to reviewing the BCAP
program. Kaushal, ff. Tr. 13,068, at 11.

The CSR sample program was set up 10 assure with at least a 95% confidence
level that at least 95% of the work in each construction category is free of
design-significant discrepancies. /d. at 6.

The BCAP/CSR was a large reinspection program and involved more than
90 man-years of direct engineering and reinspection effort in addition to the
engineering evaluation of identified discrepancies by Sargent & Lundy and the
support services provided by the various construction contractors on site. /d. at
7. The CSR data base includes the results from reinspections of 733 electrica’
items including more than 10,000 welds and 276,000 inspection points. Del-
George, ff. Tr. 17,082, at 19,

The PTL data base includes more than 7200 components and over 28,000
welds, approximately 28% of the total number of components and 10% of the to-
tal number of welds completed and Quality Control-accepted by Comstock dur-
ing the 4-year period from July 1982 through June 1986. Marcus, ff. Tr. 15,568,
at 12; DelGeorge, L. Tr. 16,740, at 17, 32,

Using the data collected from both the CSR and the PTL reinspection pro-
grams, the Applicant prepared a computerized data base that maiched the rein-
spection results with the names of Comstock Quality Control inspectors whose
work was reinspected along with the dates of such “first-line” inspections. The
computerized data base permitted comparison of Comstock Quality Control in-
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spector performance over ume with episodes of alleged harassment, inumida-
tion, and undue production pressure. As shown in the following sections, the
data show no trends or correlations between inspector performance (as measured
by agreement rates with CSR and PTL o-erinspections) and episodes of alleged
harassment, inuimidation, and undue production pressure.

Dr. Martin R. Frankel, a noted statistical sampling expen, participated in the
design of the CSR program and analyzed the resuits of both the CSR and PTL
reinspection programs. Frankel, ff. Tr. 17,082, at 1-4, 12-27. The CSR sampling
program made use of both probability samples and nonprobability samples in
six different electnical construcuon categones. /d. at 9-10. The wtal sample
for each category consisted of three parts. The first or “random™ poruon was
chosen in such a manner that each item in the population had an equal chance
of inclusion in the sample. This is the probability sample. The number of items
in the random portion of the CSR sample was sufficient to support a conclusion
with 95% confidence that a minimum of 95% of the population is free of design-
significant defects, assuming no defects were found in the sample. For the second
portion, engineering judgment was used to determine sample size and to select
items. This portion emphasized areas of plant construction that had previously
exhibited discrepancies or are parts of the safe-shutdown and emergency core
cooling systems. About half of this engineering judgment sample porton was
sclecied using random methods. The other half of this portion focused on
ilems that comprise, support, or enclose some of the most significant safety
systems. The third portion of the CSR sample was identified as “more highly
stressed™ items. This included items where structural stress is a significant design
factor. A total of sixty-eight “more highly stressed” items was included in the
third portion. Kaushal, {f. Tr. 13,068, at 13-16.

No design-significant discrepancies were found in any of the six CSR
construcuon categones and using only the results from the first or random
portion of the CSR sample one can conclude with a 95% confidence level that
at least 95% of the electical construction population at Braidwood is free of
design-significant defects. /d. at 16; Frankel, ff. Tr. 17,082, at 11. Even higher
levels of reliability and confidence will result when the reinspection data are
conibined across all electrical populations. Further, the results of the additional
CSR sampling (the engineering judgment sample and the additional sampling
of “more highly stressed™ items), adds even more confidence o the inferences
that may be drawn from the probability sample. Frankel, {f. Tr. 17,082, at 11:
Tr. 17,14547,

Dr. Frankel also looked at Quality Control inspector “agreement rate™ data.
Agreement rate is defined as the ratio of the number of inspection points
within a particular interval determined by CSR inspections (o be acceptable (ie.,
nondiscrepant), to the total number of inspection points reinspected in the same
interval. Since all of the inspections reevaluated in the CSR had been inspected
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and approved by Comstock Quality Control in their first-line inspection, it was
possible from the agreement rates derived from the CSR data to obtain a measure
of the quality of the product of Comstock inspectors, The CSR agreement rates
used in the evaluation represented points first inspected during time periods
before, during, and after incidents of alleged harassment. Dr. Frankel found that
the CSR agreement rates were statistically independent of the time period when
the first-line inspections were made In particular, taking July 1, 1982, when
Mr. Saklak became Quality Control Supervisor for Comstock as a dividing
point, Frankel observed that the CSR agreement rates prior and subsequent
to that date were essentially the same. This comparison, being sensitive 10 a
1% difference with a 99% peobability, says that Mr. Saklak's entrance into
the Comstock Quality Control organization had no effect on the quality of the
product of his inspectors. Frankel, ff. Tr. 17,082, at 12-20. Dr. Frankel also
compared the agreement rates before and after August [, 1983 (DeWald started
as Quality Control Manager) and similarly found no statistically significant
difference. /d. at 20-21. In examining the results of the PTL overinspections,
Dr. Frankel concludsd that while there are variations in agreement rate over
time, there does not appear to be a strong trend over time. He stated that while
there was some indication of increasing agreement rate, the linear relationship
between agreement rate and time was quite small, /d. at 25-27.

Applicant presented the results of a review of the combined and individual
PTL overinspection results of each of the 100 Quality Control inspectors
included in the 4-year period from July 1982 through June 1986, Applicant
selecied an agreement rate of 90% as a threshold for acceptable work by the .
inspecior. Applicant used a fifty-inspection minimum for calculating combined
monthly agreement rate averages. Marcus, ff. Tr. 15,568, at 13, 14, For 8 mouths
the agreement rates were below 90%. During four of those months, the agreement
rate was within a couple of percentage points of the %0% threshold, and for 1
month there was insufficient overinspection data to draw a conclusion. /d. at
17. On only three occasions, the monthly Comstock agreement rate dropped
significanuy below the 90% threshold level. No single inspector contributed to
more than one of we dips in the 7 months where sufficient inspections were
made and the agrezmient rate dropped below 90%. For each of these 7 months,
there was a single, tchnical reason that caused the drop in agreement rate. Each
of the seven technicai reasons occurred only one time in the 4-year period. /d. at
18. None of these technical reasons was related (o harassment, intimidation, or
undue production pressure. /d. at 18-33,

Mr. DelGeorge also reviewed agreement raie data for both the CSR and
PTL reinspection programs with particular attention to the class of twenty-four
Comstock inspectors who complained of harassment to the NRC on March 29,
1985. From his study of the CSR results, Mr. DelGeorge concluded that the
vanation in results over ume does not reveal any apparent relationship between
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Comstock Quality Control inspector performance and the incidents of alleged
harassment, intimidation, and production pressure, DelGeorge, ff. Tr. 16,740, at
27-32. As regards the PTL overinspection results, his evaluation of the twenty-
four Quality Control inspectors as a class, and individually, also did not reveal
any trends over time which would support Intervenors' claim of a pervasive
problem. /d. at 34-35,

Intervenors presented no witnesses to controvert Applicant’s case analyzing
the CSR and PTL data Rather, there was extensive cross-examination of
Applicant's witnesses. Intervenors question the independence of the BCAP CSR
program even though not a single person on the BCAP task force had any
prior involvement with electrical construction work at Braidwood. The only
specific point raised by Intervenors was that the Director of the BCAP Task
Force was an Edison employee and he reported o0 Edison’s Braidwood Project
Manager. Kaushal, ff. Tr. 13,068, at 10. No evidence was presented as to how
that relationship compromised the validity of the data co'lected. The intense
regulatory spotlight and the built-in overviews under which the CSR program
was conducted would make compromise extremely unlike!y.

Question was raised as to the applicability of 10 C.F.R. Part 50, Appendix
B criteria to the activities of BCAP. The question is of academic interest only,
since it appears that the program was conducted in accordasce with the general
principles and requirements of Appendix B. Certainiy the munner in which the
NRC BCAP inspector managed his activities indicated stringent adherence (o
the requirements of Appendix B. Gardner, Tr."17,685-88.

Intervenors also questioned the role of Sargent & Lundy, arguing that because
it had been responsible for Braidwood's original design and for evaluating and
accepting departures from that design, it had a vested interest in accepting its
past design and evaluative work. There is no evidence to indicate that Sargent &
Lundy's parucipation in evaluating BCAP discrepancies was anything less than
highly professional and imparual. Sargent & Lundy did not perform construc-
tion, and there is no reason why it would be adversely affected by identified
construction defects, Gardner, ff. Tr. 17,606, at 8. Additionally, and as mentioned
previously, the overall regulatory atmosphere surrounding the BCAP program
with virtually continuous oversight by BCAP QA, IEOG, and a full-time res-
ident NRC inspector assigned only to BCAP activities reduced the possibiiity
of lenient treatment of discrepancies o virtually zero. In fact, there is consider-
able evidenze in “he record, atesting lo the zealousness of the overinspectors,
wherein 30 to 40% of the “discrepancies™ found by ovennspectors were de-
termingd not to be discrepancies at all. Marcus, ff. Tr. 15,568, at 17, Kaushal,
Tr. 13,338-47.

One of the principal reasons why no design-significant discrepancies were
identified is that Sargent & Lundy has provided large design margins in the
Braidwood electrical work, over and above code requirements. Tiese margins
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anse due (0 the standardization of components and due 1o the engineer's recog-
nition that construction work is not always perfect. The record is replete with
examples of the design conservatism and much hearing time was spent dis-
cussing the subject. Tr. 14,453-60, 14,477.90, 14,641.86, 14,755-805, 15,517,
16,675-76. One example that is illustrative of the conservatism used by Sargent
& Lundy is the design for conduit hangers. There are approximately one dozen
standard designs for conduit hangers. Each is based on conservative assumptions
of maximum conduit size, maximum cable weight, maximum hanger length, and
maximum space between hangers, even though all of these conditions will sel-
dom, if ever, be present in any field installation. As regards seismic design, .
peak seismic accelerations are used even though more refined analyses based on
actual component frequencies would result in considerably lower seismic design
forces. A further conservatism is provided by manufacturers who typically pro-
vide materials that exceed minimum strength requirement: to avoid the potential
expense of scrapping substandard material. Kostal Revised (Appl, Exh. 179), at
7-9, 17-18, 24-29. There are additional design margins for which no credit was
taken in the design-significance evaluations. These are the code-required mar-
gins. The code writers typically use a margin of two between failure and code al-
lowablz. /d. at 18. Moreover, the AWS D1.1 Code indirecly provides additional
margin by requiring minimum sizes and lengths for welds. /d. at 25. Considering
the conservatism in the design, it was not surprising to find very large safety
margins even in the presence of discrepancies. For those construction categories
where notable discrepancies were found, the average design margin remaining
for all welds with discrepancies ranged from 300% above code-allowable stress
for cable pans o 900% for conduit hangers. Electrical equipment and cable pan
hangers were found to be an average of 500% and 800% above code-allowable,
respectively. No notable subjective discrepancies were found in the cable or
conduit construction categories. /d. at 18-21,

Intervenors wanted the reinspection results stated in terms of items rather
than inspection points. Since many items have thousands of inspection points,
the Intervenors' method would reject the entire item if one or more discrepant
points was found. This is clearly unreasonabie and would be miskading. On the
other hand, presentation of data on an autribute or inspection point basis with,
for example, one weld having seventeen attributes might also be misleading by
presenung what might appear to be a high agreement rate. Applicant presented
results on both a weld basis and an inspection point basis. Applicant defends
its inspection point basis by stating that it permits judgment and meaningful
companson of inspector and inspection performance particularly with respect to
items of differing complexity. The strongest argument that Applicant makes in
defense of its method of reporting results is that each individual inspection point
represents a necessary check of a potenually “design-significan:” attribute. On
an inspection point basis the CSR results show that over 98% (actually 98.7%)
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work. Of all the Quality Control inspectors testifying at the hearing, not one
indicated that intimidation or production pressure had an effect on the manner in
which he did his work. The CSR and PTL reinspection programs were relatively
large as sampling programs go. Even Intervenors' witness Arvey stated that a
10% random sampling program would be very precise if the sampling size
were of the order of 10,000. Arvey, Tr. 4435-42, 4447, Each of the reinspection
programs greatly exceeded 10,000 observations, the hases upon which inferences
may be drawn. In the CSR program, 98.7% of all observations were found 1o
have been correct. Of the 1.3% found o be discrepant, the vast majority was
insignificant, and not a single discrepancy was such as to have an effect on
the capacity or ability of the component to perform its safety function. Kostal
Revised (Appl. Exh. 179) at 22.

VIL.  GRID INSPECTIONS

Early in the period addressed in these proceedings, that is, in the first part
of the 1980s, electrical-related welding was inspected on a grid-area basis in
which a designated area of the plant, specified within a local coordinate system,
was assigned for inspection. During that period there were few Quality Conirol
inspectors, less than five. All relevant entities within that area were then reviewed
by one or more inspector, at a 35% sampling. DeWald, ff. Tr. 1700, at 7. The
results were recorded in the inspector’s notebook and, at some later time, several
days’ worth of inspection results were entered into the official report. /d. at 24;
Holley, Tr. 5176; Martin, Tr. 8285-89. In this grid-inspection procedure, large
numbers of inspections were lumped on one inspection report, bearing a single
date. That practice is in contrast lo the present method in effect since November
1, 1982, when CECo directed that the installations of 100% of safety-related
ltlems be inspected and, further, a copy of the inspection report be placed in the
file or package f.+ each component, say a cable-pan hanger !’

The increased wook 1oad reflected in the inspector population which progres-
sively increased to 36 in August 1983, 10 77 in May 1985, and to nearly 100 in
August 1985, Shamblin, ff. Tr. 16,252, at 28; DeWald, ff. Tr. 1700, at 10,

In the early scheme, as noted, supra, many welds located on many com-
ponents, could have been reported on a single sheet, resulting in a confusing
record which, when coupled with the likely changes in item designations, made
difficult an identification of an item in the field with an entry on an inspection
report. Hunter, Tr. 8892, It was virtually impossible to even correlate the number
of welds in a grid with the number on the cofresponding inspection report, a

"mmwmunnmmumum-m.umwdu
pupeciad on ¢ mngle day Bowman, Tr 6831.15
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necessary exercise o verify that all welds had been inspected. These discrep-
ancies could have been due to design changes, welds added or removed. They
were aggravated by the fact that this exercise extended back inlo the era when
Ernst, the predecessor of Comstock, held the Quality Control inspection con-
tract.'* Hunter, Tr. 8738-43; Gorman, Tr. 5863,

Although Walter Shewski, the CECo corporate QA manager, was unable 10
contnbute 1o the discussion, there was agreement between Applicant and Inter-
venor counsel that the essence of the above grid-sysiem inspection procedure
and the confused reporting were correct. Tr. 10,202-07.

In a discussion of the validity of results from samples of various size taken
from large populations, Intervenors' witness Arvey testified that a 10% random
sample from a population of 10,000 would yield very reliable results with
the proviso that if that first sample of, say, welds showed a large number of
discrepancies, the sample size should be increased. Arvey, Tr. 443436, 4449,

As noted, the program of inspections of electrical items followed in the
grid-area scheme consisted of a 35% sample with an enlargement if an inor-
dinate number of discrepancies were found. The weld population sampled was
large. Additionally, this pre-November 1, 1982 work was caught in the BCAF
reinspection program.”® As noted elsewhere in this Decision, the BCAP rein-
spection revealed no discrepancy sufficiently severe 1o affect the capacity or
ability of an item to perform its safety funcuion. See, for example, Kaushal,
Appl. Exh. 179, at 22. Accordingly, the Board discerns no cause to be concerned
about the utility of that Braidwood construcuon which was initially inspected
by the “grid-area™ scheme.

VI, CONCLUSIONS

Imis case involves many questions of perceptions and credibility in addition
10 quesuons of pure fact. It is not the typical type of case brought before a
licensing board. 1n¢ Board is not asked (o judge the adequacy of the design o
the suitability of the materials used in the construction of Braidwood. We are
asked to evaluate the quality of the electrical systems installed by Comstock only
insofar as the quality might have been affected by poor quality control inspec-
tion, We are asked o determine whether Comstock Quality Control inspectors
were harassed, intimidated, threatened, or pressured from adequately performing

¥ The wme and effon required 1 review and remedy wmumquw-\mwmm

work load, 100% sample up fram 35% (Inc Exh 205, Awach [I), contnbuied 0 the nfamous “backlog” of

TchwWMhmdmmmnnmmmmM, DeWald,
700, ot 7. This work backlog, which 3l one wme was composed of 14000 welds and 50,000 documents

© be reviewed. was eliminaied in Sepiamber | 984 Shamblin, ff Tr 16274 w17

The BCAP rupection progam reviewsd ol safety relsied constrscton 8t Bradwood which had been

campleted o of June 30, 1984 Kouwral ff Tr 13068 a3
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their duties in accordance with applicable requirements. The harassment alle-
gations are directed toward both Applicant CECo and Comstock managements
and center around three questions. Did the Commonwealth Edison Company
intenuionally and unreasonably pressure Comstock's Quality Coontrol managers
to increase productivity? Second, as a result of this pressure or for whatever rea-
son, did Comstock Quality Control managers systematically engage in conduct
intended to pressure Quality Control inspectors to overlook deficiencies and ac-
cept discrepant work? Lastly, assuming production pressure was imposed on the
inspectors, did they succumb to that pressure? There are some other issues but
they are all related (o the above three questions which constitute the heart of the
harassment matter. The issue of discrimination is also related o the above three
qQuestions and involves only a few of the inspectors, notably Messrs. Puckett,
Sceders, Martin, and Archambeault, although others might be included.

In answering the first question, the record clearly indicates that there was
substanual pressure imposed on Comstock Quality Control management to re-
duce the backlog of inspections. Not reducing the backlog would inevitably
result in an inability o ascertain the quality of a rapidly expanding volume
of installed work. Such a consequence made reducing the backlog an abso-
lute necessity. Given the requirement of reducing the backlog, the actions of
Mr. Shamblin, Applicant’s principal instrument on site, appeared (0 be neces-
sary and reasonable. Comstock Quality Control management performance is not
Quite as readily characterized. From the privileged position of looking back at
other's actions, there is little doubt in the Board's view that some things should
have been done differently. Mr. Saklak was obviously better suited to ride herd
over production workers than safety inspectors. Although he might not have had
any more success with welders than he had with Comstock's inspectors, his
bullying tactics are almost universally rejected and it is not surprising that such
acuons resulted in his erminaton. The transfer of John Seeders following a
complaint letter w Quality Control Manager DeWald was viewed as a vengeful
act by Intervenors. The issue was fully ventilated in the hearing with the result
that the transfer appeared 1o be in the best interest of all parues, Mr. Seeder's
work performance record in the months immediately preceding his transfer show
a plethora of procedural violations and an inattention to detail combined with a
disdain for compliance with schedules. His performance after transfer has been
exemplary. As to Worley Puckett, he should have been hired for the position
he originally applied for. He went o Braidwood for a Job as a Level 11 Quality
Control weld inspector, possibly the most Qualified man in the country for that
Job. Based on the evidence in this record, his strength was not in interpreting
weld procedures or welding codes, a task for which he was hired as a Level I1!
inspector at Braidwood by Comstock. Because he was ill-suited for the task, his
performance was not what Comstock needed and he was fired. While the Board
s of the opinion that Comstock management had sufficient Justification to re-
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move Mr. Puckett from his position as a Level 111 at Braidwood, its handling of
Mr. Puckett from the initial mistake of hiring him for that post to his lermination
bespeaks of a management lacking in judgment and communicalive skills. The
firing of two other Quality Control inspectors for inspecting welds through paint
contrary to procedure appeared to be justified. Mr. Archambeault's allegations
were both personal and quality related. All of his QC-related allegations were
found without substance or were resolved. His personal complaint was his ob-
jection to working the night shift. There appeared (o be good and sound reason
for night-shift assignment and there is no reason why the issue should have been
before the Board. Most of the cable:pulling operations were conducted at night
50 as not (o interfere with other craft operations. He was eventually transferred
to day shift when the work load permited.

Although we agree that some actions taken in dealing with Quality Control
inspectors crossed the line of acceptable behavior even for a large construction
site, on halance and in consideration of the overall environment in which all
of the actual or perceived instances of harassment or production pressure 0ok
place, we do not find these indiscretions of sufficient severity 10 warrant the
precipitous action of license denial. The severity and consequences of such
unacceptable behavior might reach for civil penalty but the majority of this
Board, in a close call, declines to do so. There is no evidence that any of the
demonstrated instances of harassment or production pressure was intended W
have an effect on the quality of the inspection or to promote the failure Lo observe
defects in workmanship. A consideration of the union organizing activity which
was concurrent with many of the allegations, the inspector shortage, v-2g» and
work hour considerations, and iner alia, the nouon that an inspector should
provide a day's work for a day's pay are all included in our decision not 1o
pursue a recommendation for license denial or civil penalty. Thal is not W say
that some other arm of the Commission might see the issues in another light
and move accordingly.

With respect to the third question, “Did the inspectors succumb 0 the
pressure?”, even our dissenting colleague agrees that they did not. We find
that the Quality Control inspectors, in spite of management harassment and
schedule pressure, performed their inspection duties in a professional manner,
and the fruit of their labors was not poisoned by manigement's actions, The
Board subscribes to the judgment of a witness who described the inspectors
as members of a group that are proud and protective of their technical skills
and personal integrity. Their technical skill and integrity represent their job
security and their families’ livelihood, but even more importantly, these are their
badge of acceptance in the work arena. The witness suggested that an inspector
working alone at his job will scrupulously protect these, his most basic assets,
unaffected by external group dissension. We agree. Our personal observations
of the demeanor and the testimony of more than a dozen Comstock Quality
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Control inspectors confirms those impressions. The Board notes the position
taken by the Intervenors on the value of tesumony by witnesses describing
their professional behavior when under the alleged work pressure and subjection
1o harassment. The Intervenors deprecatorily dismiss the sworn statements by
inspectors asserting that, though the conditions in their workplace may have
been clouded by strained management-employee relations, the quality of the
inspecuons was unaffected and that there was no compromise in the construction
of Braidwood. Inwervenors claim such evidence o be self-serving, that, under
the circumstances, nothing different could have been expected and, therefore,
it should be heavily discounted. On the other hand, the Board observes that
not one shred of information was presented 1o it describing and authenticating
any significant shoricoming in the Braidwood construction that has not been
idenufied, evaluated, and corrected as necessary.

The Board finds reasonable assurance that the Braidwood Plant has been
properly constructed and can be operated without endangering the public health
and safety. Our finding in that regard is buttressed by the results of two large
reinspection programs presented as rebutial evidence in this proceeding. The ma-
Jor thrust of this evidence established that there was no discernible difference in
the inspection agreement rates between Comstock inspectors and the reinspec-
tors before, after, or during periods of alleged harassment. If harassment and
inimidation occurred on a scale commensurate with Intervenors' allegations, it
should have manifested itself in the results of both reinspection programs. No
effect was observed. Additionally, and of assistance to the Board in reaching a
conclusion on the ultimate issue, is the fact that not a single one of the discrep-
ancies found in either reinspection program was such as o have an effect on
the capacity or ability of the component to perform its intended safery function,

IX. CONCLUSIONS OF LAW

In reaching this Decision, the Board has considered all the evidence submitted
by the parties and the entire record of this proceeding. That record consists of
the Commission's Notice of Hearing, the pleadings filed by the parties, the
transcripts of the hearing, and the exhibits received into evidence. All issues,
arguments, or proposed findings presented by the parties, but not addressed
in this Decision, have been found o be without merit or unnecessary o this
Decision. Based upon our findings which are supported by reliable, probative,
and substanual evidence as required by the Administrative Procedure Act and the
Commission’s Rules of Practice, and upon consideration of the entire evidentiary
record in this proceeding, the Board, with respect 1o the issues in controversy
before us:
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CONCLUDES that the Applicant, Commonwealth Edison Company, has
Miubumolpmolonexhofduusmdecsdedmmulmual
Decision. As 1o these issues, there is reasonable assurance that the
Braidwood Station, Units 1 and 2, can be operated without endangering
the heaith and safety of the public.

X. ORDER
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