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,

' ' ' , '
' '

: the hearing schedule in question did not provide the intervenors with a fair
. . ,-

' ,

'.,c
opportunity to prepare for trial and orders adjustments in the schedule.

*
-

, . .
t ,- - -

.., , ,

.. . ,. .,_, . ..,
.

* ' .
RULES OF PRACTICE: INTERLOCUTORY APPEALS

*. . . -
,,

. . . . ,. . . . . . . .,

i, ' : ., ,.T, Except as specifically provided, the Commission's Rules of Practice prohibit
'* ' *' -.

,, ,

* " '

appeals from interlocutory licensing board rulings.10 C.F.R. 2.730(f).
. . -

. . .
.

.. ...;,. ..

.
.

.; ** -
.

, . .
,

., ,

V. . , ' ' ' .'.w... RULES OF PRACTICE: INTERLOCUTORY REVIEW-i e.
.

,- .- ..,,,,
-

-, .j, " ; .' - ..;7
It is well settled that the Appeal Board will exercise its discretionary power to..,

,
.- ' ,,'

1,p'-
review an interlocutory ruling by way of directed certification only if that ruling

- >.
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,

l ,' , f",* 'g

.

. - .,
, ,

.;? ; f ', Q *:. 3. . . . U - | -| 1 - .; , ,
,

,Q.'"". .<: either (a) threatens the party adversely affected with immediate and serious,- - -
..

. :. :
*

s/ . . .a
'. , . , ;; '

'
.,

fOf;Y.k. (,y,;. r;>, i,';- f. ';';' h-'$.M', basic structure of the proceeding in a pervasive or unusual manner. ALAB 858,
irreparable harm that could not be remedied by later appeal, or (b) affects the

. ;; ' 'I" , ,h E, e,!:i. . Ni.*.>l
d. , |'i . i '

.

y '. ' . -.c. , , . 25 NRC 17,20-21 (1987).: . y. , .

- .<..., ~.
,

t. ,. . ~ ,

... . , , ., ,
- . .- s . ,.,.

, . , .

RULES OF PRACTICE: INTERLOCUTORY REVIEW.. .'' - .
i . .,

-
-

,
'

' ~ '

, (SCHEDULING ORDER). , ' .-
.--

. , .

; e
The Appeal Board ordinarily will review a licensing board scheduling order' ''

- $ . .,

Wi [ only upon a showing that the schedule deprives the complaining party of its
'

,

- ..- -- - . - .

,'

- - |'
,# right to procedural due process. ALAB.858,25 NRC at 21.

,

-

.
*

, .c .
,. ,.s-,

,

. . - ., , , ,

'. %'.' , RULES OF PRACTICE: DUE PROCESS,-
,

...
,.,

*

., ,' .' i ' Fundamental fairness is at the root of procedural due process...
.

. . e:..
.,

I ~

. .

- RULES OF PRACTICE: DUE PROCESS,

There is no litmus paper test for determining whether, in a particular case, the
'~

- fundamental fairness standard of due process is satisfied. Palmer v. Columbia
* , '

Gas of Ohio. Inc.,479 F.2d 153,165 (6th Cir.1973).*

.
.c - ,

'

RULES OF PRACTICE: DUE PROCESS- ,
,

'

,f Assessment of whether the fundamental fairness standard of due process has* ' '

,
,

'

been met must be made on the basis of the totality of the relevant circumstances--.
.

', disclosed by the record. See Goldberg v. Kelly,397 U.S. 254 (1970).*
,

, ,.,

. . . ,

e- .. -
..

, , ,

' . . - . .,
RULES OF PRACTICE: DUE PROCESS5- *-

,

*
9 .

*
Among the factors to be considered in determining if a heanng scheduling-

-
, ,

~ '

order meets the fundamental fairness test are: (1) the amount of time allotted. .
' ' ' ' ' ' . .' ' '. for prehearing activity; (2) the ' number, scope and complexity of the issue (s)

*
' . s. ,

' ' ~
to be tried; and (3) any established need for expedition. Expediency, however,,| ' . , . , -

*
. .,,

. . ' ' < ; cannot serve to justify a hearing schedule that is so abbreviated as to make
^

,

* - *: [,, V adequate trial preparation a practical impossibility. Fitzgerald v. Hampton. 467
* ' '

. - .
,'

s' , ' , ' .': ' . . . ' F.2d 755,767 (D.C. Cir.1972).'

*- - .. .
, , .
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, ' w.. , a
.c~. ..,./

. .

. .

,
'

" . * *, . ,

.

.

*

418'

.

6

-



~ ,- .3 . , ,- 7 ,
. , - y.- -- --

p--
..

.
.

.' , , ' :, . ,
, ,

' ?'- **.~%f' ,

~
'

. . s y (' * ., s,,,._b
. ,5 .

- ,*, ' , ,
'

e
*g;

s-. ,-,- . j . .) , s. .
,,

.
- . . , .

'Q'
,,

.p- ,.
*

,
*

.

e-
,

-
,- ,

,

, , , ;. - -
+ .

< - .><- -
< -

-
-. , .

"4 , s.;. - .*
-

,
, ,, .

'

.

|~
-

' ... |
.~

.
:. ,-

,

:

|;'- - '
.. . .

, ,

, ,

-
'

RULES OF PRACTICE: DUE PROCESS i', .Q.
,

,,

.

p /.'{ J >) ,'f i i .'.y~y. c .
"'.!',' , ' ,

venience or expediency, or because of a natural desire to be rid of harassing

,

2.I-y, . . ' . . * I. Due process in administrative hearings does not yield to administrative "con-. .-

T. W '
, 1 g'C . 4, p .,, .

'
?. , e -

, , ,

.: 3:3.; delay." (d. at 767, quoting Ohio Bell Telephone Co. v. Public Utilities Commis.

;;?. he,,];g, ic #c%'.Tchf.'.Q:n'v',h by .,',,';
. .

- -g '6.J: 2 f f( .;../.'.~ - sion of Ohio, 301 U.S. 292, 305 (1937).

. g .~.m., QL::. - g ,q. :.P.*p *
,.

q,......... .. ~. c.y ;. ,: w : ,,, .-
< .

.

, . . .

..

5 ,. , . , 3. .,.! EMERGENCY PLANNING: FEMA FINDING (REBUTTABLE
-. ,.. - .. 3. .

'; .- ~
.

. ., ..,.,c., . . m. ,4
' u PRESUMPTION)- ' ' . * . j-

'

s'
' :, :, . . _ .,

V,j..~a, j 't ' ' ' ' ' ,
. ,

,. :. A rebuttable presumption of correctness attaches to FEMA findings on-

,
..|' ! ; '~ g . . ." , . questions of the adequacy and implementation capability of emergency response

'

,

. ,q. ',, ''
,

t,.',*. e.', plans.10 C.F.R. 50.47(a)(2).
'

'
..

, .
~ ~ , ' ' _ ,', ~ . . . , . '.

. . ,

. ' * .i,. :< . ,
'

. , . .
'

'.s" APPEARANCES
.

. .'^ * - ' ';^ ,

'

. , . - . .
,.

-

.. ,' ,
' '

. . ,, ;, r.- .' Donald S. Bronstein, Boston, Massachusetts, for James M. Shannon, Attorney'
-

,

', .' General of the Commonwealth of Massachusetts.'

,

., -,
,

4 Robert A. Backus, Manchester, New Hampshire, for the Seacoast Anti.,
,

- Pollution League.
,

,

.

1 Diane Curran, Washington, D.C., for the New England Coalition on Nuclear-

Pollution.',
,

. S

.

Paul McEachern, Portsmouth, New Hampshire, for the Town of Hampton,*
. ,

' *

New Hampshire.
,

'

E. Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.* -

7

> . ' ' '
.

Lewald and Kathryn A. Selleck, Boston, Massachusetts, were on the* -
-. . . .

''
* brief), for the applicants Public Service Company of New Hampshire,4e -..

.

'. ' ~ . *
,- et al..,

. .
*.

.
, . - .. . -

,
'

,

,. 3 .
, ' . ' " ;' P . . Gregory Alan Berry for the Nuclear Regulatory Commission staff.. " -'*

'

f ,.
,.

..,
- .. . . . ,. .

'

|} William S. Lord, Amesbury. Massachusetts, filed a memorandum on behalf ofs, t' '
. .,

,,
'

the Town of Amesbury.
*, *- -

,
. ..

.

s' .' . . .' ..., , , *
',* , ' . . . -- ,.,

" . , . . ' ' , . * :. .'

, . L,. , , . * . . , ,,

.
,

. ' , . .
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N. -

. . " . . c. , . . .c . .. ,..-.1 MEMORANDUM AND ORDER.

..n:c ' 2 .:.D:. # ,: @ * 4.S
. t.

B:.:, M ;ffNOh|j ,J. ..
,

4E,D., *h Before us is the joint motion of several intervenorst for directed certification
. ,.
3.*,J,i r.Gi "}? q: w, j. /4. <

' * * - ;i
.

, ', .b
;

.

. ,. r of the Licensing Board's March 20,1987 memorandum and order (unpublished).

. . q , q ' . J. j '. . , ',. ;,
" *

in the offsite emergency planning phase of this operating license proceeding in-
2.,~

'

volving the Seabrooit nuclear facility located on the New Hampshire seacoast-_;
.

, ' ' ' , J; .'*., .' ; i ,, In that order, the Board below reaffirmed in its entirety the schedule, established'--:.

, ./ ' . ' ' ''. ; , ,: ~~ ': in its January 9,1987 memorandum rund order, for the hearing on the New'

,y . ' ' - Hampshire Radiological Emergency Response Plan (hereafter the "New Hamp-* ' ' '' ' '
,

*'

shire Plan").3 According to the intervenors, that "schedule is so compressed thatG 3 :i4 ' -s-

-
' '

3,f ' 3 it will deny the parties to this proceeding a fair hearing," contrary to both 10| ; . . _ ' .
-

,
*

- ' " a f. 1 C.F.R. 2.718' and the constitutional requirement of due process.8 Thus, inter--

,. .,.
,

' , _ .T ,! venors maintain, our "prompt intercession is essential to assure" that the parties
''

,f.= ,
.

* - a ] '- L _ p : } _ ,,,; "are provided with the minimum opportunity to prepare for and to participate
^

, ,
s; J at a hearing in a complex area in a manner consistent with the Commission's- -~ . , , . ..

.. d rules and due process.'''
'

t 6. Tc ' :j For the reasons set forth below, we conclude that (1) the schedule in question

*4 -,.
~

*
-

-.
.

>
' L. ', did not provide the intervenors with a fair oppostunity to prepare for trial;; ,

, ,,
' ?.

and (2) neither the history of the litigation of New Hampshire ' emergency'

planning issues nor current circumstances justify such severe curtailment of the--
. ,

.
v. intervenors' procedural rights. Accordingly, we grant directed certification and*

. , .
' *

'

, order adjustments in the schedule.- *
,

A. The Commission's Rules of Practice prohibit appeals from interlocutory'
o .

- licensing board rulings of the type involved here.' And, as we recently had
,

occasion to observe anew in this proceeding. it is well settled that we will,,, , .

'
, - * - - exercise our discretionary power to review an interlocutory ruling by way of*

. ,

directed certif! cation only if that ruling either (a) threatens the party adversely'-
., ,, .,

' t ;i- affected with immediate and serious irreparable harm that could not be remedied,'
*

.
.,, ,

by a later appeal, or (b) affects the basic structure of the proceeding in a. . .
---

.

,' *

pervasive or unusual manner.' We went on to stress that "[w]here a scheduling;
, ,

* '

.
* - w ,. .

*

,

* *

* '. , '
'

.
,

' ' , ' , . 3' The Anomey oeneral d Massadwests a beha'.f d 0.at Canmmweal*; se Town of flamptm; the seacoast*'_. ,,

* '
'3 Anti Po3ube tangus (sAPt.h and the New England Cashne on Nuclear Pothition (Coautim).

,
* * - 4

2 34410 CER. 2.7180X Pdk Service Ce. o/New #anyskre (sesbrods stadon, l'niu I and 2), ALAB 271-

| ,

* *.
, c. , ..

*
1 MtC 478,482 83 (1975).e *,- . *,

'C . - ,' t
,

3 'n! ass a.herwue indicead this larm embraces New Harnpshars state and local plans.! ' ' . . ;,' * ' 4

. . , . '
* s

*',r ' tniavenas refer w the prwmon in socim 1718 to the cEast that "[a] presiding ofacer te 3-, a licensea bos M)' ' ' "*: -t
,*

;*' * has the duty to cmduct a fair and impartial heanns according to 1sw.**
. , , . . ... * 3**i.'' * .; - ,, Joint Intervenor Appeal by Maion for Directed Cest.acedon (Mards 27,1987) at 2.,,'',..'.V, ,

. e* 1 rbit,. .-

* $ ,' i , ' . I,'
, ,

, '. 7'

3ee 10 CIA 2.730(f)..,

' ALAB-858,25 NRC 17,20 21 (1987) (cisat Pek Ja' vies Ce. of Mesa (Marble Hi:1 Nuclear oenersting*
.

, ,

sudon. l'niu I and 2), ALAB-40s, s NRC 1190,1192 (1977))
-

.
,g

&
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-
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.r. -.. , ; y. , .-. , ,

_
a.. ., 2 w m W .:- . -~ ~ . . ;

t

* *: s ,.

,, . -

.. -

!6=.. ,
,

e Lz . . : .- ,. .,. . .

, f p !' , .35 - G. order is involved, that standard ordinarily requires a showing that the schedule
. : ? ;_ - e ', , , ' % 1'"- deprives the complaining party of its right to procedural due process."', ,

. .J'*M.,,.,.'....'..'.:.o",., Thus, the question at hand is whether, as intervenors insist but the applicants
. ' .t. ( , f . . ,d .p. .

~

. ..

. . @~ - . . ..yS.. ,j . 3U.i b, ,<. 5 : .j , ^. and NRC staff dispute, the cha!!cnged hearing schedule on the New Hampshire'

,,'+ M JJ m,r g'Aib .W: ', . pji~'s,,,
t .6. C. .?

.:-
.

o .. - 1

,N5(b]f*k.S ,. f!p@,N;)$T|A :
d- ,7; Plan was so abbreviated as to deny intervenors a fair opportunity to be heard

0. 2:N/ on their contentions admitted for litigation. For, as implicitly, if not explicitly.,,

, dd., . . . i ,

Nf. !.!, . .; f,, ".. e, q ; - s 4,,2 -. , ~J.fundamental fairness is at the root of procedural due process.i'
M./|p.pf,..S,'j ecognized by the Commission both in its Rules of Practice and elsewhere,g,-

..- w,v ~

, , y q. , , s . , o. . .e . . , e _-
g. .

. j ,. , j 4 7. , ~, , i There is, of course, no litmus paper test for determining whether, in a,,

.,..;,,..,. - particular case, the fundamental fairness standard is satisfied." As the couns
'

.. . .m
. . ,

, ..;., (, #,o t.. , . 3 1 y.~
; the relevant circumstances disclosed by the record.u Among the factors to be

., .
/ 6, have stressed, that assessment must be made on the basis of the totality of

.

,.

,.7
'*'

2 ',7, - |6 g .' ,, y considered are the amount of time that has been allotted for prehearing activity

'
-

,

( . . W:
* *

_.,. , .

- g , ' ~ ,' f; ' , ' ' . , . - .'.r.,, and the number, scope and complexity of the issues to be tried. In addition, any
*

. ,

5 ' ', ''a. 4 ., established need for expedition can be taken into account, although that factor
'

.
.,

, ' ' '
. f ' '. ;j cannot serve to justify a hearing schedule that is so abbreviated as to make". ''

,
, .,

..
.[ ,. '.# /

'

. . ' . , . _ , , , . ?, adequate trial preparation a practical impossibility."
*- -

3
', , . . , ,y..., *j+,.

'
.

., . .
.

*
. *l '14. at 21 (cising No irsos lig4 ring a #mr Co. (scira Teams Project, Uruu I and 2), AtAB.637,13 NRC 367,-

~ *
*

.

370 710981)1 See else fAiladelpAie Elecoic Co (tameck oermiang sudon, Units I and 2). ALAB.863,25. , .'
, ,

,u NRC 273,277 0987); Wiscoaria Electre Pmr Ca. (Pcara Buch Nuclear Piara, Urst 1), AtAB.719.17 NRC,

387. 391 (1983); Cean.=rs power ca. (Wdland Piani, Uruts I and 2), AIAB-464. 7 NRC 465. 468 097th
., Nise Service Ce. of /=dsaas (Marble EU Nuclear Gmerssang stene, Unns I and 2) AIAB.459,7 NRC 179.,

, , , ,

188 (1978); Public Service C#, e/New Hege Aire (Sestrook Stasm Uruts I and 2), AtAB.295,2 NRC 668. 670.*
a.2 0975h JeeeAero Calgerais Ed son Ca. (San onofro Nuclear oenernurg Sunen. Uruu 2 and 3), AIAB.212,
7 AEC 966,991 (1974). In the Sea cepe cue, we onrturned a Licarmns Board s<heduhng daarmanaucet e
the gnaand that is viciated procedural fue peccess; La., because it depnved a party "d a fair chance to prepare,

., , and preses ks case e au of me issues ope fm adjuec4 tion." 7 AEC at 994.
M Beyond the 46sy specsAc4'ly impcsed by sectie 2.718 to conduct a faar hearrg tree supre ruse 4), se. .

*
Ccrnrniasmo had stua to say in iu 1981 Jassement of Pehcy em Cedser of Usensag freceedsags. CU.818,13

*
NRC 452,453:*

*
. -

tndividual adjudiestory bestds are encouraged to sapedas the haanr4 process by ussa these manage.
mars methods alrudy conuined in (10 CJA] Pan 2 d the Commission's Rules and Regulasons. The*

.8 * * * *
.

Cormussion mahes to emphasize though that, in aspeditsg $a haannes, se boasd shcadd erwure est. , ,
* *

f the beanngs are fair, and penduce a reced whch 1sads to Ingh quahay decisions that adequately recascs,, ','
8'' the pubbe health and safety and the armemmert.,s. ,, ,,, ,

*i.- es**.s, . , . . , .,

,'i. .,, .

''
The Canmission's Rules d Prsetice pnmde es board wie subeurmal avihairy io reg 4ste beanesy* ,' ,',' procedures. In se anal analysm, se actims, conssaars mth appbeable rules, whch may be taken to,. ,- ,

' ' . ce&ct an af6ciers beanng are lamited pnmanly by the good sense, judsmeris, and managenal ski'J.s' .,, .
* '

',
, ,' 4 j , , ' ' ;,' d a presides board which is dedicated to seeing est $4 process mens along at an expediuous pace,

'*. .,
,

* * ', ', cananaant wuh the denands of faarness.*e ,

1- *
* ' . f ! .,C.

, , _ , / * <. 2 H* ' * *

falaer v. Cehe=6is oss e/04ie, lac.,479 F.2d 153.165 (64 Cir.1973) ''due process unes with the subject,' - , , ,

maner and the requiremers d each situsm? ciaiag rurasas v. SAena,407 U.s. 67, 82 (1972), and "[then is. .
.

, ,-,
no table of weghts and measures fw ascena2ning what cest;sutes he process? esonag Smens v. Witrea,346, .s 'a , ' '

- * -

, i*
U.S.137,149 (1953)). See else Fingereld v. Neaipsea, 467 F.2d 755. 764 (D.C. Cir.1972) ("'&e peccas'

*Z , ~ .'
'<

r - '* '

' . ,
~

',

'

; ,. cannca be impnsmed within the trucherous hnuu of any fornsla").. ,,

U* * , ' * *
$es o l.dberg '. Kelly. 397 U.s. 254 0970)..4 * , ,. ,,

'

-., i U riagereig ,. Hamptoe,467 F.2d at 767 ("due pecce.s in a& nan.stinave beanage does not yield 'o administredve
**,' '

s .1..
, , , ,, ,

= , , , ' ' i *

'. ' . , ' , ' ' > .*; 'emven2ence a capedsency, or becease of a natural desus to be nd of harasseg de'ay,'" caesing oAie Artl.

,

',,. Telap4ean Ce. v. Misc Unliains Co 6mianes of oAie,301 U.s. 292,305 0937)) As just seen, supre note 10, se. - .

k. , **
i (Cent 44med)- * e.. .,, ,

*
.- ;-

, ,

>
.,
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t a . ' '

,' ; B.I. With these principles in mind, we turn to the challenged hearing;- t
-

'
- - --4

[' . . ' C ' > ? ..7 , g , cl.y . , l
,

4 schedule on the New Hampshire Plan. So that the schedule may be viewedi -.j
-

^

y in proper perspective, it is necessary first to refer briefly to events preceding itsf. .. . t ;. ,

,! @m ,j d , .. V . .:,' ';;O i d ~ ". q' i a
'i adoption.

y.;,p. ;7;., , [. n,j,.. This operating license proceeding began in late 1981 - more than fiver -

, ,
'

,

'''

. ., ; years ago. Some nineteen months later, in May 1983, the NRC staff forwarded'

, , , .,
-,

.

'
' copies of a New Hampshire state plan to the Licensing Board and the parties.t*'.. ,- -

''
,. , ,,

Several intervenors submitted contentions addressed to that plan and, on August' '-

t , ,,

30,1983, the Licensing Board ruled on their admissibility. Additionally during.. ~' -
,|

,

' '
. . .

i ' -
- 1983, local plans surfaced for all but one of the New Hampshire municipalities''

.

'

., ( *[ within the ten mile Seabrook pit.mc exposure pathway emergency planning zone
*

-

' .
' ' - A,,

(EPZ). These plans also were the subject of intervenor contentions.,- ,; . ,.
, ,

' ,, - None of the contentions on either the state or local plans reached the hearing
'

. a

- * stage in 1983 - or for that matter, in 1984,1985 or 1986." This was not. .,

i
-

''| . ' - - not set forth at great length the tortuous path that the litigation regarding New
' " '

,- due, however, to any foot dragging on the part of the intervenors. We need.
,'

4 -,

Hampshire offsite ernergency planning for Seabrook took during the period- - 3,* -
, .

-
'

between the summer of 1983 and early 1987. Suffice it to say that the intervenors-

, ,
were not responsible for it.,

As acknowledged by applicants' counsel at oral argument, the emergency
*

planning contentions submitted on the state and local New Hampshire plans*
,

- - # given in 1983 to the Federal Emergency Management Agency (FEMA) were
*

not promptly litigated because the applicants' financial problems brought about-

a halt in plant construction.55 In December 1985, however, a replacement New,

Hampshire Plan - covering both state and local participation - was submitted.

to FEMA and, the following month, obtained by the staff and the other parties.
"

to the proceeding. Given this development, the applicants asked the Licensing
- -s

Board to call for fresh contentions. As they pointed out, by taking this step and. . ,

,' dismissing as moot all prior contentions offered with respect to the superseded. , .,

- ' - '

plans, the Board would climinate any necd to compare one plan with another."
'

'

The Board in essence adopted the applicants' suggestion and established-

a litigation schedule that provided for the commencement of the hearing on,

*
-

, any admitted new contentions on July 21, 1986." Thereafter, the start of the.,
,

*-< '
.

. . 3

' ' ~ 'i
,

. Cornimss2on use;f has evaseed est espedson m the he4nra pucess rmst tw "cor. sir.ent eth Ge demands.' of fa.rness" fee e/Jo hw.c&,2s NRC at 286 (Xc4 concurneg).>
,', ' *

I'1he starf a; parer.dy traumatted me ccytes shce;y arter its rece:p c( the plan from me Feders! Emersency
* *

,

4' Mar.agemers Agency-,

U) ' ' *
Contenuer.s deakr3 oth a ;vevms stsdy perfarrned by Se a % cams of eucute tune est, mates (ETT.) =ere

*.
~~

,

In: gated m Aagust 1983 but no decum ess rer.dered by te tacesses Board.*

' ''" 36 A;p. Tr. 20?.08, ,.
< - * # U'

Ac% cam.s' moraon (hwary 14.1986) at 2 3,

' d knaary 17.1986 rremcrandam and order at 2 3,

.

0

9
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j' : - pa
,

_,

.
,

,
_

, , . . ,

*:Q;') q.h " ~ } J,
,

*
, . g.,

p ? ! ' .~I., , *, ( . .; ,.0 " , hearing was postponed first until August 4," and then indefinitely." Although the
~

. .;,

, . ' . " . // *..' [- E. .c O Board did not assign a reason for the indefinite postponement, it was apparently:
.

y"-[.7 , C f. j'p.;.j 3f., g,$,T.~, . prompted by FEMA's statement that its review of the December 1985 New
l3. .s.f.0,. ;c. .r.,..,gf . . . m . ;. .p . . c'.d]b Hampshire Plan would not be completed before October 1986.
?. Q ., q , s 47 2 4 *;;n y, g 4..y C w. On-September 8,1986, New Hampshire submitted a second revision to

. . ,.r t n..

7hbS,'.,5 [M }E[' f .p{' '/ J
.h.0!jhM'.',.;1 its December 1985 Plan. (The first revision had been suppF.ed on June 3.)

{h,;,MM P.;. . ?c T. g,|.p? ,. 4, the Licensing Board set December 1 as the deadline for the submission of

,

% -W.W Q Revision 2 made numerous, significant changes in the Plan.21 On November
;

,, : '0|J . f .9, g *, , - contentions arising out of Revision 2.22-

'' n .- . * N .y []f '.'. , .'c
.v . ,,

'1 c.*, j On December 4,1986, the Board announced that it would rule on the- '
, ,

i , . V , ,. , * admissibility of the newly submitted contentions by January 16,1987, at which-

. [+ '. .' \
' a;-.

. c', . , . J;. time discovery would commence. The Board went on to direct that discovery.' * *.-

i. ] ,. ' o 7; , .,; be concluded by February 3, with the hearing to start on or after April 27. Two'

., ; e-,

*
_

[ - 4 . : .,' . " . . .J' wecks after that schedule was established, however, the applicants filed a petitioni .,1 -

* ' with the Licensing Board under 10 C.F.R. 2.758(b), seeking to be relieved of the-

' . . , ..
.

.

5' .' [f.- ['. *. requirement in 10 C.F.R. 50.47(c)(2) that it plan for an EPZ of approximately ten
'

.

' '

: . . ' , -f ' . ', . , f , .,', ' miles in radius.u This development led the Licensing Board to enter the January: . >
,

9 "
'

9,1987 order later ratified in the March 20 order under present attack. In the- - * *
- ,a.

' '

', ,. .
: January 9 order, the Board provided this revised schedule for the litigation of*-

<

-
-

,

, . . Revision 2 of the New Hampshire Plan:
- .

I . a

,
- Date Deadlines

<
, -s

* February 13.1987 Board Order ruling on contentions, discovery com--
.

mences.
'

March 6,1987 Discovery closed (tast discovery request due)..
.

- . . .

March 19,1987 Answers to last interrogatones due within 14 days after,
,, ,,

' *

the close of discovery.,
'

'

March 26.1987 Deadline for motions for summary disposition on late-
*

'' ' '

r * '
. fded Rev. 2 Contenticos admitted or fcv aber con..-
.=, ' s,

. .,,,

d '
, , ,. !,

,

'1 - '4 '.. '., . '

"A'

t r- ' t. * */ , 'l # pn! 29,1986 menorandum and order at 101.* - ,

My 11,1986 order at 1*

*',*'.#.,' ', 21'I}e peruon of Revum 2 est penams to sestrod (rs*er tan to the Vermont Yankee facdary located across
' '''' '

* , . ,,3; the Cdmectacut Raver from New 1(ampshare) consisu of 29 volumes centaartma over 8(X10 page (melud.cg
** *

. .,*
3

' * * 5 text, procedura, agures, and tables ) A cursay enamanauen rena's that te pcruon of Gus rmsa &rected.. ,, '' * **
<!

'
3, to state undenak. mss has elrected charges in such areas as pubbe alerung uselhods. encueucm and sheherms. ,

- - ' - ' 1,
'

cnaens sad proced. ares; auccauon of responsabahus beteeen state and local pobce authonues; and transportataan*., '

r. '/. requusmeras. Perhaps the most notaMe chartse relates to the avscuouan tens asumates. As appbcams conceded
'

} - ,r.'' .'.'',e at ers! argument, Se ETE study embraced in Rmsmn 2 is essers.aUy new. App. Tr. 205 06.. - -- '
,

", The peruon of Revt:2on 2 directed to se funcuans of the local gowrnmanu re$ects shareucris m the tresunent>

y,
,,,',[ .,,4 ,' of such sub;ecu u ptaic s'enang. emergency ccrnmuruc.ataces, protecun repmas. radm!cycal exposure comrol.

* *
*

.

* * recovery /rtentry and the traines of emergewy response personnel.* .. ,- . a e
,

i

.

'-
, * * ' '. M; * ,, " Nowmber 4,1984 mernorsndam and order at 37., . *

,

DJ. ; ... Acccr&ng to the ag.acants. a crtm;e EPZ would adequa aly ensure the protectacm c( *e pubbe heahh and, '.. ,
*

' *

'

safety. As edl be seen, the tJceris rg Board has just daued the peuuan.;. ;, . , -

,. .
,

. .

'
. - s.,

'
+

.
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'

;, . , ., . ,.

*. - yc n,.
-

. i ,. j - ' . . .L., g.n A). . .,

w( s$.,$.,j, Q ', ' A; Date Desdlines,,, - " '

, ,r ,,
,

t,

# /*/.. y $ N c,; j '[x.h,hT',.[_. . . .". I.. 9 tendons as to which circumstances have changed such
*

:
~a3 that swnmary disposinon is now appropnate.

T 1.'f A'S ! '' .p.M ". + ,N f'-?.p G' M i y;.,*g
' .',%- ),cy
j,f,@,[. Q.j; % Apn116,1987 Response cpposing or supporung modons due within

'A ''J. O.cWf ' : 20 days.d. ' . e * 7 . , . * ,
? v . , , ,4. q ' p. , A,,.

, ' .1.- . . . . -. , " Apr 127,1987 Opposing pardes may file responses to new facts and' - y..4, . ,

, ,j. ; ., , A . 1g \ 4 v , ' , argumeras presented in statements supporung maims**
, ,

for sanmary disposition
t [. _ ' , . ,' f \' (,g. , ,,

,

. .y , May 11,1987 Board Order ruting cm modons for stunrnary disposidon.#? . '. . . < .
*

,, ,, ,,
" I,,* | ; ,', ' ' May 21,1987 Prefiled testimony due 10 days after Board ruling cm''

-s ,
.

.
-

y motions for summary disposidort
-

,, ,. ' ''('','./a. - '
,

'*7
. . , a a:

s .
No somer than May 28,1987 Hearings ccrnmence. (Date depends on arrangementsi*, '

* < q , , ,. , .
-

,

a* , .4 , ,

for space and loc Uon.)'- , , ,
-. . .. .

, ;,i. Q.g
= *'

. =ea ,

. rc , ',p Subsequently, the Board advised the parties that the hearing.would start on*"

'"' ' ~ ~ ' '' June 1 in the courtroom of the United States District Court in Concord, New
_ .,

- - '.J l.''~. <'
'

Hampshire, and would continue for that week and the week of June 22 26.2'^

-
'

.

7 As it turned out, the Licensing Board did not meet its self imposed February''
,

,~

13 deadline for ruling on the intervenors' contentions on Revision 2 of the
' '

J '- ,

, .,

New Hampshire Pian. Rather, the Board's order admitting twenty-one such'
,

,
' 'N ,, ' contentions and rejecting numerous others was not rendered until February 18.28*

y ,
,

; It was not received by,the intervenors until February 23.2' As a consequence,- ' * -

,

the period for seeking discovery was cut almost in half, to a mere eleven days- ' * - . * .
,

(i.e., February 23 to March 6).-
. - ,,,

On February 25, the intervenors 61ed a motion with the Licensing Board*'

. ,

seeking an amendment of the hearing schedule to enlarge the discovery period to..,
',

- -
* - - four months and to adjust the other portions of the schedule accordingly. While.,,

,

c, tj subscribing to that motion, on March 2 the Massachusetts Attorney General* *=c .
,

,
submitted a separate request for a schedule adjustment that focussed upon the'

f . , . .a ,
-

. . . , ,

._4, ,
-

,.. .

**A .
. 7, ,. ,

.

' '
, . .

* *
. a -p.

* *.c3 , ; .A
,

8' February 18.1987 memorandum and order at & on Apn12, the week of My 2424, at se same loceum, was* ,
, ,,

added to the haant.g scheme.

*
,

*'.,3 ~*'
,

* -

23 severseen of the adnuned contertaans were spesored by the Coahuen, sAPL ce Hampte; the other fcur
* '

'* *
,

were advanced by me Town of Kenses'.on, New Hampshsre (wtuch has not jcaned in the mcuan for duected. . -
-

,

ceruncauon). Al$owgh $e Massadmseus Aucuney oener:1. who is peruapeung in se proceedes as the'

.y - v./ ,
,

- ' ,];, represertsun of as interested state under the prons.ons c( 10 CFA 1715(c), dwl not subnut any cornenums of** *
., ,,

** , ' < - his own respecteg Revmon 2 of the Nee Hampshus Pian. he intends to be an actaw +=rucapara in to hugencea. .a ., ,
, ' * * of e'even of $e admaned ceternans concemed with shchenrg, encuatacn tame esumates and cepesstery- ' ~ i

,-

plans. Am. Tr.145. All of those contanums were spesored by ce Coahtaca, sAPL cr Hampton. See Anorney
, ''* . ' - - - -

'',* ".*,4,
;. "

superseded by Rewsion 1 Bree c( these contenues were sponsored by te Coshuert ne remagung nine were

, .

oeneral shanna's Nouco of Intersaon to Per6cipate (March 2,1917) at 1.*
, .., ' , . ,,

7 It shouM be fuher noted 2 et ce ticesing Board s'.so has before a fcr tnal two w car.entacas duected to the,
,, .a* a' December 1985 verse of *e Nee Harnpshtro PLas $st were adrnated to the proceedeg in Apnl 1916 and not

*
. . , ' . . ' .-*

) '3 ' ' '" ** .R *'. '
. , ,

. .- i L' gresentad by the Towns of Kensestcut. Rye, Harrpm Fells. and south Hamptm, New Hamgehare.
*

, ,' , >
- See Am. Tr. til.

. .,
,
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. s .;

. ,.,.r.,

,n- -

.
,

.
= s . , . . -
, . . .

' ,.!
';>'. assertedly inadequate period between the filing of prepared testimony and the

.. ..

, , y. .- '- .;-

' :. .t, f' June 1 date for the commencement of the hearing..'
;,.;. ?:.:.,,t n a p . f'...,Y.

~

' ' L. .
- In its March 20 order, the Board denied both motions,.prcmpting the requestt..

3 . -,,... s.... .,,,,7.: now before us for interlocutory review,

b.
. . . . g, . , 1, .a . . ,

.

;
.

hkh. ' h 2. The short of the matter is that, after several years during which the
g litigation of New Hampshire emergency response planning issues was held in

g.r.e.":d".".at;{p';.'q.'{;f,'c.','$' . . . ' . 1. T < *' f n J a ; . .,,. '.h abeyance for reasons not attributable to the intervenors, the Licensing Board
' ' li' ;- .' ' - . imposed upon them a hearing schedule of extreme tightness. Beyond that, the

' ^'
, ';-.'

. . ,

; '. + . ' . J. .. A Board manifested an arbitrary unwilliigness to'make any adjustments in that. , ,
'

(i schedule even when its own failure to meet the established deadline for ruling on
,

,; ,' i ^ - ,.
*,

. - :j contentions had the effect of reducing the period for the submission of discovery*

...,4 - - ' --

-
'

,.
"~

, c, sg .

requests to eleven days.27-,

, Q- i-
,

,

"
4 a. Di3covery. Given the number and scope of the Revision 2 contentions

'

.
...,

.J,- ' , ^ , , . admitted by the Licensing Board, we deem :otally unreasonable the limited-sa , ,_

opportunity provided the intervenors to invoke the discovery procedures specified" -

. 4, , ,

c .. ; .'.

i' * in the Commission's Rules of Practice.28 This is partkula ly so in light of the' '

,. ,
,

.c ,!,. Board's lack of an explanation respecting why it has now become necessary*"y, : .
.

' - ' * '
to condect prehearing activities at 'a breakneck pace. Nor is any possible~-

,
'

1-
'

explanation readily discernible. To be sure, Unit 1 of de Seabrook facility" '
' - -

- is fully built and the applicants are understandably eager to obtain a full-
, , ,

power operating license for it. But it is equally apparent that, even if all New.
, , ,

'

Hampshire emergency response planning issues are resolved in the applicants'
'

,
* favor, formidable obstacles remain in the path of the achievement of that- ., , .

,,

,'
' " - objective. -

,
,

'
- A substantial portion of the ten mile EPZ is located within the Common-

s
~

wealth of Massachusetts and its governor has made clear that that ' state will' . ."

not participate in emergency planning activities. Although a grant of the appli-- ,

* '

cants' pending petition seeking a reduction of the EPZ to one mile would leave.
,,

Massachusetts outside of its boundaries, the Licensing Board recently concluded*
,

,.~ that the requisite primafacie showing 21at such relief is warranted had not been
*

,
,

made." As mauers currently stand, then, before Seabrook can be licensed for- - .' a
.,

,'. * ~,

g .r .
' *+ ., .

_

'' ' 27 We nas in pasa.sg that the tacenseg Board's February 18. 1987 order rueg en se cetent.ons docted,
,,

to Revisaan 2 or se New llampskre P;an dd ncs explam why perucular conteriuons =sre adrruced ora -
.,

re;ected. Consequervj , se Board =es reqwred to state in the crder (at 1) sat a would "noa secq< any mouan,
. . * y,

,
* ' '. , ,,

'

cmcerneg these rengs pict to ($s sssuance or) the [m}emornadam esplatneg es bases of us rengs.".
*

*/" , ' * * As of tMs wnurg, the memortadum has na been israad. Thus, ce Ave. day period prmWei by 10 CFil
'~ ,'

2.752(c) rce me flhrs or objecucr.s to me re;ecuen of ceruin cetenuens has su:1 na bepn to run. Yet, unu! the,

' " * objectors are recened and ru:ed upm, neaser me parues nce the tacerses Board =di know for cenaa precuely,
.

.
.,

*.. ehst isr.aes per.amtg to the New Itampha Plan are io be sned., ' - .
, ''

s
#." '+ I ..A :s 34# 10 CJ R. 2.740 et seq... ' "LEP.8712,2s NRC 324 (1987). fas she 10 CIR. 2.7st(c). Ahhagh @e tacenseg Board may not have' - *.:

', '

,,.

k.nown on March 20 that u mou:4 reach est conclusaan, a was then seere $st se suf wca.1d na ecrnpleu its.

rewsw d me s;t canu' proposed EPZ redacuc . mulla o LMs year. Jae Sta5 Respese Garn,.ary 24,1987) at-
* * L. ,

'

(Condes.ed), . . , . . ~ ., ,
'

*

'' -
,, .,

.
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, x w . ., .v. , , . . . . . .,
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.

V, .
.. s.., .

,' , ;g' w, . v . Mr .' y ? _..
-

'
. ' , . , .

:., - ||. ~ .;,.} .~ :| .
,

I * :;. :- ? ~.), <

f,(%:: %,a $.m'.c.C ;p$? M ' full pow;r operation there must be acceptable emergency planning for the sev-
. . , .

k'f.'/ki Y[M,u V.. . e.L|J h,bW*[ jj
0' M W. 9 L eral Massachusetts communities within the ten mile EPZ.

% s' h.@j- Accordingly, barring a change in position on the part of the Massachusetts,W h."
.

?.k%3;.~/c';,s.,,,c..h.3n, 70, M@',
.

M... .<; - governor, it would appear that the applicants must count on the Commission's
vu.e<w . fMr;7, adoption of a proposed amendment to its emergency planning regulations. More,72 ', j

[Y, i.I' f ,[., ,,i'd.[k N specifically, a subsection (e) would be added to 10 CF.R. 50.47 providing that: ,

:' . . ' . .;.... . . -,

p s- *f . ~ .p''- The Commissicn may issue a full power cperating ticense for a facihty notwithstanding
'

,,.,

. . . . M , V ,'. ' non-canpliance with other requirements of this section and to CFR Pan 50, 'Amendit* *'' * '- * 4;

.- ' . ' - C .,,1 E if non.ci.mpliance arises subsuntially fran a lack of participatico in the development
'

'
| .z . . .

*
,

b 'S f. .. 1, . . ; C ,' j ' or implementadon of offsite emergency planning by a State or local government, and if''
,.

''' ' *, (, * '. C- e,l the applicant demcrutrates to the Commission's sansfacdon that: (',) The non compliance
s

,

cculd be remedied. or adequately compensated for by reasonable State or local governmental* ' '' " . .. . , -

*| cocperaticm; (2) Applicant has made a good faith and sustained effort to obtain the> ; .- ,,[' ' ,.
' 4' ' *'

'

', -i j cocperatice of the necessary governments; (3) Applicant's offsite emergency plan includes"*;'' *

.;<

J . ' . . . ,s,
,,

N e effecdve measures to compensate for the lack of cooperancn which are reasonable and
~ ,''{ ' ' q' achievable under the circumstances and which take into accomt a likely State or local'*

,
$' '

.,
.

response to an actual emergency; and (4) Applicant has provided copies of the offsite plan to(| , n . , ,.

all governments u hich would have otherwise participated in its preparation or implementadon1. ,

and has assured them that it standt ready to cooperate should they change their position.". . - . " * * '

'
*

-
, . ,

,

Whether the Commission will promulgate subsection (e) after its evaluation of"
-

.. ,

, ' ' '- the plethora of public comments it has received remains to be scen?! Even if
'

,

it does, however, the applicants witl still have the burden of demonstrating,.

, , ,

inter alia, that their offsite emergency plan "includes effective measures to
'''

. . -
,

" '

v. - compensate for the lack of cooperation which are reasonable and achievable.,

under the circumstances and which take into account a likely State or local*

,

response to an actual emergency." It is fair to assume that the applicants'- E ,*
. ..

.- . '. endeavor to satisfy this burden will not go unchallenged and that substantial,i <p,.,,
'

'
'

| ,' u time and effort will be required to resolve such issues..,, ,

- . i. , : It does not necessarily follow from these considerations that a protracted
*

,. ...J' ''a*
.

,

'' schedule for the hearing of the New Hampshire emergency planning issues
;

'

. ,; ,. 3 -
. ,,,, ,

.' ' would be justifted. But, once again, we are not presented with such a schedule*
. , ,,

,

: here but, rather, with one that is the precise opposite. Insofar as discovery*<,. 7 ,
, ,,

. , ' ? , q, requests are concerned, for example, the question is whether, in the totality- ''. "., ,,.

'.: . ' . ' ,
] of circumstances, there was any practical reason why this important phase of

.
. , , ' " '-

.

pretrial activity had to be compressed into such a flecting period. We think thats ,*
- ' ''' - . ]< ; - question must be answered in the negative. Moreover, in contrast to the situation. .

. ,.

. ., , .g. ,, ,,
, ,.-

#' 4' * * ',g.. . ,.. .=
s; sta5 Response (February 27.1987), Aff.dmt of sccat Neoktry at 8. At the tune of the ernry of the March' .,* >. * * .

,
,

20 order, the Board thus must han arpreciated that in no evers om.Jd an early grant of the appbcants' peuuan*

f ' .,, *.. , . , , - .J' bis likeJy.f; C , .
* . .

'

' f*'' '

'.
"see s2 Fed. Reg. 69s0. 6984 (19s71' ' '

.
<

stas saiended in an Apel 27 acue. the pened for pubbe caminerns en the perpaIal =d upre cm June 4' '
. ,

,

1987. To da.s. over 2100 such scrnmersa have reached the Caminassen... .,

.
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,
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,

1s , ,.

j' . ' > ' ' '
' ''

, ,
' ;t,f.

'
- *

, . . .
, L,;

,
- . . . c.,-. , ,

, , , ,, ,

.
,

. .

. L. |
'g , . ..-

Qs.' , * ,

- . = '

, , . .
,

.

- ~ - , - - addressed in the recent Limerick decision,32 we are additionally satisfied from'
, ,

' ''
- - 1 - . their uncontroverted representations at the oral argument that the intervenors

. .(,, .[ [,1], have suffered serious prejudice by reason of the failure of the Licensing Board
. ,

| [ " % . f '. . . . 4 , ,"g: . 3 to establish a more reasonable discovery period.*

.
.

.

[ , * . ' , ' [ , D} . w , f '' & b. Prepared testimony and start of hearing. We find equally, if not more,
j ' '- 3 *c..:|; Q $_'*

'. A X t ' } @ j
,.

. ;ps.;& troubling the portion of the Licensing Board's schedule calling for the sub-
~

'' i ,. qf,' , p . p , M:",., ..- mission of all prepared testimony within ten days of its ruling on the pending
,

^

.

. ., ; ': .c 7. ' ,;. motions for summary disposition and the commencement of the evidentiary'
.

, , ,,

' f. ; , E '' 4 hearing five business days thereafter (the period between May 21 and June 1-
.

,',(
''

'- - - " includes two weckends and the Memorial Day holiday). In the absence of the*
, ,

'|'' ' ,; most dire necessity, and none was or could have been demonstrated here, such'
* ,<.,. .

,

- * - - compression is simply unxceptable.22''.. .

Perhaps rost disturbing of all was the Licensing Board's e. plicit decision*| -
' 1- -

.

.. n ', l'* ,' - -> '

- .i ,.; not to provide an opportunity for prepared rebuttal testimony. In denying
,

Il ,[' .' reconsideration of its schedule, the Board opined that the proceeding would not'' "*

/ be benef;tted by al'owing such testimony. Rather, according to the Board,"[t]he"-

,

. .'
-

. 3
'

filing of testimony simultancously serves to promote fairness for all parties."2''"(,-
<

,.,

- . We believe that exactly the converse is the reality: in the' circumstances of this
'

'T

case at least, the lack of an opportunity for prepared rebuttal tesumony patently-
- 4, | - ,. -

< ,

'
. and scricusly intrudes upon the intervenors' hearing rights.

'
'

This point is readily illustrated by a single example. Revision 21., now tefore
,

' ' ' '
- FEMA for its consideration and evaluadon. According to staff counsel, FEMA

has given assurance that it will meet the May 21 deadline for the submission- ,-
.,

of its prepared testimony.25 When that testimony is filed, the intervenors will, - - ''

*

learn for the fttst time whether FEMA finds Rqvision 2 acceptable and, if so,- * '

, . the reasons for its findin'.
By virtue of 10 C.F.1 50.47(a)(2), a rebuttable presumption of correctness,

attaches to FEMA findings on questions of the adequacy and implementation
,

'. capability of emergency response plans. Under the Licensing Board's schedule,
*

- .,

,
- ' however, how will intervenors be able to attempt to rebut through affirmative

,

evidence of their own any FEMA finding (s) with which they disagree? The
,

.
,

,
,'

short answer is that, as staff counsel ultimately conceded,5' that opportunity.
- -

,

will be entirely denied to them because, by the time they obtain the FEMA
* - '

-
.

testimony, the period for the filing of their own prepared testimony will have*

., + -
,

32ses tmand. 25 NRC at 277 78.,, ,
' ' 33; . We rescgsze @.at. m telephme cortferencea =ie Se parues on Arn! 13 and 14. the txenseg Board snamnced.

sat a was sununan!y denyrg $s appbcants' ma.on ror rammary 4.sposme on seven of the Reunon 2. , , ,-
cmtenums. see AprJ 15,1987 rnemwaMam ad crder. BJt the appLcants had movej fa summary dys:um*

-.

3. , ,
,

on a3 A.ny@rce admated contenucrs (see swpra nas 25 eM A;p. Tt. Is9) aM pretartably se parues =23 na
' ''., ,

, ,
'

' '
know unta May 11 =hecer sey need to prepers for tnal m Se rimaeans tuer.ty sit.-

3' March 20,1987 memoranstam aM order at 2 a lf '
'

f'.',, ~
,

15 A;p. Tr. 209.,

- * 36 A;p. Tr. 20916,
. .-,,.

* ,*, .

a +

t ,
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N

expired. Inasmuch as prefiled testimony is a precondition to a witness taking'
r,U.3.0 ['.g,.l

. e ;'(p .ijj .*d .'' jYj the stand, the Licensing Board has effectively precluded the intervenors fromshW . . , ' ; .3 y.c; j v.e attacking the presumptively correct TEMA frding other than through cross.[,h. 'N Nk.fi hD[ : examination. If anything ,nore than lip service is to be accorded the principic
*

e !.| g.| |f M, ,y |3M y(. ,,p?',. ' , * ..!c y' . . M .before us, a fair opportunity to present its case - that result cannot be tolerated.

.: . -

that every litigant is entitied to a fair hearing - ir, the context of the matter
i , ,n .Ag '

,'J

' , , ~ . ' . L' . , ' ', y ,* 5 . ' '. C. For the foregt.ing reasons, va conclude that, without sufficient assigqcd
*

,.

''j j .''',] or apparent ju"ification, the challenged hearing schedule was so grossly abbre-
"

' A . L,'#' .-. , , y
'

i*

, , . . ,; . .' . / ~, J , ,' viated in several respects as to impinge upon the intervenors' hearing rights and
,

, ,

,. - .' .. ? . '. .' ? ' . thus to be violative of due process. That schedule must tl.erefore be trodified by.

.,.4 ; C | c ,' c ,;. *, *[ y the Licensing Board to cure the infirmity. That modification shall la consistent'

with the following:
^.. . . . -

,

, , .. , ,. , n i., 1. The parties are to be given an opportunity for ft.rther discovery on.

'* *
, ,

y .- the admitted Revision 2 contentions of SAPL, Hampton, and the. , , .
"

,,;', - .n .

' ' .. ;. | Coali!aon. A period of at least fifteen days shall be provided for the
- / ''

.

'
submission of additional discovery requests and a period of at least

-
,

,
' '

+ * '

*
, like duration provided for responses to those requests.-

2. On the assumptiota that FEMA will furnish to the parties a full
.

,
. . ,

'
statement of its position on the New Hampshire Plan prior to June 1
1987-(either through prefiled testimony or in response to a discovery

-
,

_,

*

request)," the prefiled testimony of all panies to the proceeding on
a

,
,

the SAPL, Hampton, rJd Coalition contentions shall be due on or
.

* '

after July 1,1987, as the Licensing Boyd may specify. In the event,. ,

, that a full statement of the FEMA position is not furnished to the,

'

parties by June 1, the deadline specified for the tiling of the parties'
,

,

-

prcfiled testimemy on those contentions shall be no less than l'.irty*

days after the r,iatement becomes available., , , ,
' ,

'

3. The hearing c;l the SAPL, Hampton, and Coalition contentions shall
- -,

,,,'
*

" ,'* not be scheduled to commence on a date less than fifteen days after
. .

A ' , ,
' '

the filing and service of the prepared testimony.",

' ' ' '

Inasmuch as the Towns of Kensington, Rye, Hampton Falls, and Socth,. ,- ,,

*

., ' | ' , [ ', ' ; f . :
-

Hampton did not join in the directed certification motion, the Licensing Board
. -

., ..;, ,,

remains free to apply the schedule set torth in the January 9 order to the3 ,.
'

.' M ' ,.1 . contentions of those intervenors. The Board may conclude, however, that it is
... . .

, , ' ' . ', *:, (' preferable to have prehearing activity on all New Hampshire emergency planning
,. .s.

, ,

',- '. - * ,

issues proceed on the same Lineetable. If so, the Board may decide to make the
.

's , , , [, abovecequired modifications in the January 9 schedule appl. cab!c to the totality
!- *

g
*

a * **
. , . .. .N of the contentions befo-e it.-

. . ...
.' ' *. a. .-, ,,,. ' .' *] ; ,.

,, ' ' '
'* ' . *

"In LgM or staff consers represnatim ht rDM has 3.ven as asseswe ht as prepared icsumany ces be
*

' .

*

svedaW by May 21, uus essampuen seems fully pstaed.
*

* ,

, "See 10 CJ It. 2,74h4
'
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, . ,
- .,w..- ..- . . ..
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,

.,n.a,
, ,, ,

. .t ". - - '

'?.,ji . . ,j Alan S. Rosenthal, Chairrnan.

'

,i^;
': . ' * Gary J. Edles

'
' . , . .,, ..,

'

.?.^ Howard A.Wilber''
[. 4 . . , .

-
...- ,.

. . - , ,- . , . .
. . ,

' - .,t. .. ...n. . '.

. . . , . . * :. . a. . , .1
' '
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I, in the Matter of Docket Nos. 50 443 OL.1: *
.,. ..

.' 5044&OL.1-

'.

* ^

(Onsite Emergency Plan'ning> '
,

and Safety lasues)-
. , ,

.

PUBLIC SERVICE COMPAN.Y OF- ' s
,

- NEW HAMPSHIRE, at al.. * .

'

(Seabrook Statinn, Units 1'
. .

*

and 2) May 8,1987. .
, ,

J. |
' ' '

The Appeal Board in this operating license proceeding denies the requests.

'*'

1 '

..W'',,' of the intervenors and the Massachusetts Attorney General for a stay pendente.
,

. . , ,,',C''
~

*

.

d *
lite of a Licensing Board partial initial decision authorizing the issuance of a.

.,

] , * * ',, *., ' ' j . ' . License for low power operation at the Scabrook nuclear fxility.,. .

..
. .

-
. - .. ,

a. . . - . . < . .-
., .

.. . . . . "'4. . , .. '. RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA)
. . . . .

,

I ,, ' . . -
ta -. . ,

,

"',s
' |,

'. *

The four factors to be considered in deciding whether to grant a stay, as set.! .'' . . , ' . '
forth in 10 C.F.R.12.788(e). are: (1) whether the moving party has made a

.
,,'

. , '
' *

|. ,

; . ' ' '
' ' ** ,. . , ;, #. strong showing that it is likely to prevail on the merits; (2) whether the party

| . , , , ' '
c

, ,
,

' . * ,.', ' . ,
*

'
'

will be irreparably injured unless a stay is granted; (3) whether the granting of.'
, . , , ,,.,. ,

- , ,_
*

.,|,.p','' .', a stay would harm other parties; and (4) where the public interest lies. 1.
.' , ..
.** ' } . %, . ,e .
. i .-' * [-

* '
g ,,t.' i . . *.

1

1
.

. . .
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.' RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA)
.. i - .- . . -

.

.
' Although none of the factors to be considered in granting a stay is necessarily*

. ..j -
*

't 1. . #' . ,} '[ , , dispositive, the potential for irreparable injury and the likelihood of prevailing
' " , ,',%,1 'f,' . '; i : . ' ,i .. ,' on the m'erits generally get primary attention.

'*

. ' . . ,.... '
, .

|. ; . ,

+ ;. . -
;.. ,

{,0;,k0,j , .. e 5 . . .7. .D ;;*..?? O *.';Y \ '
.

' c ' .;) 3 r, s ..
, ,, ,

....,'.,vJy.'i".'.)r|ij.%*j%...','N r q. ;' . .( RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA).
, ,.

. . . ,

,' .,',.,',.4.~,',''c'.c. The strength of a movant's showing on one of the four stay factors determines
'

'

.i how strong the showing must be on other factors. Cuomo v. NRC,772 F.2d 972,/ ' '*
' ''. -

*.. ' .' , ' b .' . '
- . .,, ,s

, . 974 (D.C. Cir.1985).: .

., . .
,-

, ...
i,

.- *.. . . ., ,

'. *: i ; RULES OF PRACTICE: STAY OF AGENCY ACTION* '-* -
..

. ..- ,,' .. ,.'.,f', (IRREPARABLE INJURY)
' --

,

- . ,:, , ,
. .

. - ;j The most significant factor as well as the first question often turned to in.J,''
.,,

'1.*.! deciding whether to grant a stay request is "w hether the party requesting a stay
,

. ., ,u',, -

'|, '. has shown that it will be irreparably injured'unless the stay is granted."'' ' '

.. . ,, ,,

- g 2, .
.

,., . , . .

. ,
,

*
,

o - i RULES OF PRACTICE: STAY OF AGENCY ACTION.
., .

' - (IRREPARABLE INJURY),
,

1 The risk of harm to the general public or the environn.cht flowing from an''
.

.

. , , , ' accident during low. power testing is insufficient to constitute irreparable injury.
, ,

, ,_

- ,
, ,

RULES OF PRACTICE: STAY OF AGENCY ACTION.

(IRREPARABLE INJURY)'- '..-

<[ ,' *
Mere injuries, however substantial, in terms of money, time and energy'

. -,

'
,

expended in the absence of a stay, are not enough to estaritish irreparable'' -

2 injury. Toledo Edison Co. (Davis.Besse Nuclear Power Station, Units 1,2 andi- . .

,. .
,

,

', -
,' 3), ALAB.385,5 NRC 621,628 (1977).

'

,
-. . ,

,.. ,
-

,

* .
.. ,

. RULES OF PRACTICE: STAY OF AGENCY ACTION;
' *

,

'

, ' ' (IRREPARABLE INJURY)-
,

;*. .
. ,

, ' . ' , ' . - Change in the environmental status quo as a result of low. power testing does..

, . not constitute irreparable injury. Cuomo. 772 F.2d at 976..

., , , *, ,

. .
-.

.. ' O..... .. , ,
~

. .. ...
,. , ,

. ' . - ', . .

., , , . ,,
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.

'

RULES OF PRACTICE: STAY OF AGENCY ACTION (BURDEN. , -

, ' . ~ . * . . . .. . . .., . 'cf., . , ~ *,Q
*.' - OF PROOF)

*

, s... - , . < *W w . . .<c,, v .. ...
o' - ~; a.- .

.W. .;vfy % ?.,$ '. .,1.P.OD,h i '' ' .q To justify the granting of a stay, a movant need not always establish a
..

(',.I!d;j'*,NgQ9d7,Q')y,,p@,'.
'i: high probability of success on the merits. Probability of sexess is inversely

' . f. .. ?.
.

[, ..)'["y f c, $ :'yJ
,. proportional to the degree of irreparabic injury evidenced. A stay may be granted

'J' ' ,' .' , ,, , ,. /,. 'i,.".' with either a high probability of success and some injury, or vice versa. Cuomo.
*

. .

'* -*
,

772 F.2d at 974.; . ,. J .e . y. t ..,
~ ..,? ... '. :.%;..~ .

i.
'

.,..; ,... . , . . ~ . ..

. . .
i

. ; '. " , *, . .' '. , l f. . ,; " . .; ' ; RULES OF PRACTICE: ,CIIALLENGE TO C051511S' ION
~ '

S

;, : . ,'. ' '... . w' a- REGULATION
'
- .

'. v. .... . ' .f.*._
.''"

, . - ; When Commission regulations are believed to violate the hearing require.
, 7. . /.J ,'[ 1' 3 ',.,,j J,, '. .! ments of the Atomic Energy Act, any issues raised must be directed to the

.,
'

a
.

,

, . ' ' i Commission; the regulations are not subject to challenge before the Appeal,
.

. ~ '

J' ., . J ''a. , '

" Board.10 C.F.R. 2.758(a).

.
*

. . ' , )f<j
'. *

.
.

'

i,

, w .. :., .., ,

! RULES OF PRACTICE: REOPENING OF PROCEEDINGS
'

,

^

i . To prevail on a rnotion to reopen an evidentiary record, a movant must show-
- <

* *

that: (1) the motion is timely, although an exceptionally grave issue may be.

' '

i

-
considered in the discretion of the presiding officer even if not timely presented;-

.
,

(2) the motion addresses a significant safety or environmental issue; and (3) ac,, ,

' a
materially different result would be or would have been likely had.the newly''

-
-

. proffered evidence been considered. 51 Fed. Reg. 19.535, 19.539 (1986).
.

. . .

. . RULES OF PRACTICE: NONTI51ELY SUB511SSION OF
.

. . .

. -
'

CONTENTIONS.
. ...:..' ' '

. . ~
' '** '

When reviewing a Licensing Board determination declining to admit a late...< .- . .,

filed contention, the Appeal Board accords it wide latitude..- - -
, . .
. , >.,

' '

:,., ., , , ' ' ~ '.,. . . . -..

*' '

'. TECHNICAL ISSUE DISCUSSED.
* *ci.. ,

. . ' ' .2...
, . - . ~ . ... .

t | . '- .' '

Safety Parameter Display System (SPDS).
*

, ,''.
. .

-

.

. , , - . , . c. ', '' '
. 4

,. . .

[. ' '
-

.

,

' '

: ' 'c ' . - . ' APPEARANCES
' . , * *'

-
~

. .J' i h. '
.

. ;
.. .- 1.

, ,

'),. ,' Diane Curran, Washington, D.C. (with whom Andrea Ferster and Ellyn |

*

., ,
,' ' - 'a '.,

* , , ' . ', ( R Weiss, Washington, D.C., were on the brkf) for the New England..
;* * ' -

- ',. Coalition on Nuclear Pollution.-
, v

.

g. .

.
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*
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.
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..; . ; , p . ~. v..~t . , , -

.s . - .
-

.
,

s s.

o. , .
., ., . 3 ,

'
.

.

'

. ., ;.. . u. . a. . .

I

's .

.

Paul McEachern, Portsmouth, New Hampshire (with whom Matthew T.
Brock, Portsmouth, New Hampshire, was on the brief) for the Town. . f ,'

*
.. i .

,.- i 0 'p.'; * . . ' . / n ' , . , - * . , . ."
.

of Hampton, New Hampshire.
. . . . . , . ., .

. .: . , ., , || .W,M ' ~ .. +.
. . .

n ,.: : .

f.h- [Dv, ; ,'b,b.'Nb*,v!b, ' E ' s ,'"1,$'j'dh,
, .a t , i. $? i,.d .I . Robert A. Backus, Manchester, New Hampshire, for the Seacoast Anti.

'

.

$0 Pollution League.
.o, ,- <. , F - - -

,

[ '- < " , y. ~ .
.

. ,

-;. , ' .
'

t- Donald S. Bronstein, Boston, Massachusetts (with whom Carol S. Sneider,,.
,

* - '

Boston, Massachusetts, was on the brieO for Massachusetts Attorneyf
' '*'

>- -.

. . - ! .
s' ; - U* General James M. Shannon.

'*

, .,. . .,
, * ' ,- .

* * . " ' Thomas A. Dignan, Boston, Massachusetts (with whom George H. Lewald* .-
.

' * *
'.- , .gi and Kathryn A. Selleck, Boston, Massachusetts, were on the brieO for

-
< . . ..

.
,- |- 'I '''

* ' ' the Public Service Company of New Hampshire, et al.-
,

, ,
,,

- 4-,
,

-, . ., , ,

*'* *$ 1 Sherwin E. Turk for the Nuclear Regulatory Commission staff.- '
.

*
' ,,

. . % '. c,.,- . . ,,1 e,

L
i: United States Senator Gordon J. Humphrey of New Hampshire, Washing.'

.
.,.

,

?s- ' ' '
. :si ton, D.C., filed a brief amicus curiae pro se.'-

. .
-

.

,
'

,

. . ..

MEMORANDUM AND ORDER
'

'

. . .

--
,

,

.- . . .
.

*
The New England Coalition on Nuclear Pollution (the Coalition), the Tow 11

,
'# *

of Hampton, New Hampshire, the Seacoast Anti Pollution League (SAPL),
.

.

and Massachusetts Attorrky General James'M. Shannon each seek a stay
' '

,'* *

pendente lite of the Licensing Board's March 25,1987 partial initial decisiont-

,
' ' '

authorizing the issuance of a license for low power operation (up to five percent,.

,' of rated power) of the Seabrook nuclear facility.8 United States Senator Gordon
'

-
.

' ''. '- J. Humphrey of New Hampshire (the state within which the facility is located). . ,.
.

', .' - has submitted a brief amicus curiae in support of the requests for a stay. The'*

,,

. . - c' applicants Public Service Company ef New Hampshire, et al. and the Nuclear' '
. .

,

*
-

,. . . .. ,
. .. ..

'#

IIEP 8710. 25 NRC 177.-
. , ,

';''''
IsAN the Anorney Gerieral, and the '.'own of Itampan seek e stay crdy pendes resoluuon of issues they*

. . e .
, ,,

plan to ri se en a;5eal cf L.BP 871(L D, Coahuan ads as to stay se lacenses Burd's decisum unut the. . ..

a' , , . . ^,

*

Cornrrussion has reached a determinauan a ws3 on the appbcauan for a funtower hcenset Mouan for say en
*- .; Behalt of the seacoast Anu Pousuan Itag 4 (Apnl 8.1987) [hersaher sAPL say Mmm); Anorney General

* .- - ,''. . ' James M shanton's Apphcauan tw a st :y of lacenseg Boanfa Order (Ared 6,1987) [heresha Anorney.
*

..
~

,.

oeneral's hon for stay). Town of Hamt son Neuca of A;ygal and Appheaton fa e stay (Apnl 8.1987), and* e. *
. .., * ' , ' '' *

New Erig and Coahuan m Nuclear Pocuti m's Mauon for a say of a law Poetr Opersuan Pendar's Puu Power*
,

a . .
.

', I
* ' * ' ~

* ' , , Decision or Apptate Revww (Apal 8.147) [hereaher Coahum's Mean for suy]. la a documers dated May* - . ,,.
,.

s.1987, and recoved by us m May 7. it s Town of Itampan sessnesty enod.ned its stay request to embrace the-

. , ,

.; - ). ' e ; . ', sagM h me Coalatum. -*

,
. -

1,.. y., .
, ,, .s, , . , . . , ..

g-..,
, ,

.

-
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,, , ,

y ' , , . c, . '. , . J, , Regulatory Commission staff oppose the motions. As explained below, we denyC e * " ,,5 ,, , .? ' N ' 'rc' all stay applications.
.

'. ,f .' s '';T
, . ,

,

r..% '''.| W C. 7 ,:2 '. S M '.

.. Q. ~;,y.n ;|. z . . s . ; e . :!').a' b,'v .
'

*
' *.

' ' * T *L .' L
; . ':

'.. .' ; < . H : * ' . $ ,:' .; , ,'' '. . . . , n
'

,.
.;.

. .m e .-
.

. , , , -
.

-s., . ,: . ra ''n.
.-...;..

.

' '
/J|, '(,,'. . . .

, . _ As we recently had occasion to observe, this operating license proceeding
- ' . .

.

, , d .'. , '. : . * 7' has been in litigation since 1981.5 Although the State of New llampshire has
, . ' ' ' - J

"" ' tendered a radiological emergency response plan for that portion of the ten-'' - -
,

3- mile plume exposure pathway emergency planning zone (EPZ) that faib withinL'',',..'.,.#,,'*
.-

, '
? ', ' its borders, the Commonwealth of Massachusetts has declined to submit a planv/' -

-
., ,. .

covering its portion of the zone or otherwise to cooperate in emergency planning.,
- ,'_ - '

<. ,
. .

',|,',',,. 's ; matters. The effect of that refusal was the subject of earlier appeals by SAPL'

.-i -

'' *-N' - *'t y and the Attorney General..

*; Late last year, they sought reversal of the Licensing Board's October 7, ,j . s -

,

J .X- ,i 1986 memorandum and order (LBP-86 34, 24 NRC 549) authonzing the is-
,

- ' '

. ,
'

?, ,' e.-
.

suance of an operating license allowing fuel loading and precriticality iesting
'

,
-

.. , 7 at Seabrook. The Attorney General argued thct the Commissioris regulations *
' ' *

require the submission of an emergency response plan for the entire EPZ be-
,

, _
fore any license may be issued. SAPL joined in that argument but raised other'

issues as well. In ALAB 853 and ALAB 854, we rejected those assertions.s in+

particular, we found, in ALAB 853, that an applicant need not submit an off.'

] site emergency response plan as a condition precedent to issuance of a license.

cuthori*g fuel loading ad precriticality testing.. , ,

In an unpublished order issued on January 9,1987, the Commission an-
~

' '

"

nounced its intention to review ALAB 853. It decided to consider whether the,

', applicants must submit a governmental or utility radiological emergency plan-
.

,
. before issuance of any operating license, including one limited to fuel loading or' -

,

low power operation. The Cor.. mission did not alter the schedule for fuel loading
'*

. .

, .
,

'.
,

or precriticality testing. But, anticipating that the Licensing Board was about to'

.. .,.

issue a decision addressing the applicants' request for issuance of a low power'- -
,,

license, the Commission stayed the authority of the Director of Nuclear Reactor.- - *
. . .

"''
' . ' ' , , - - , .

.

"

,- Regulation to issue such license until its review v as completed..

', in an opinion issued on April 9,1987, the Commission decided that specid
* ' *

., .

,; . . ,,

policy considerations favored requiring the filing of a state, local, or utility* ' -
- -

.
,

plan for Seabrook before any license could be issued.' Shortly before the- - , , ,. - --
'

V I -
. ,- ." announcement of the C3mmission's decision, however, the utility filed its own

.
' *

, ~ ,' . '.* offsite emergency plan for that portion of the EPZ located in Massachusetts. It
" *-

,.; ,'
'.

.

.' ". . ., ;. .. ,.
3:;

.

. . . .

, ' - ,c < Isee AtAB.864,2s NRC 417,422 (1987).' * *- .

# 1 'l0 Cf.R. so.33(g).p,, ,.
8* * ' - * ' AtAB tss,24 NRC 711 (1986); AIAB es4,24 NRC 7ts (1986).

,

8C1.L47 2. 2s NRC 267.3- '~*
,,

i. -
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. . . .
' ' '

. .- < ,
,,, , ,

, q., 3'*
. . , ,

~. -s.<

.

also filed a motion suggesting that the issues before the Commission were now
moot and urging that the stay be lifted. In the circumstances, the Commission is

'

' ,
now considering whether the filing of that plan satisfies the requirement imposed

{' .
'

- . ,

. , , . ' ' N ,. , ,L ,* J, , , '" ' in its April 9 decision. Until it reaches a decision on that issue, its stay remains

. . . ' f , 3-), .
'

in effect.'' . . ,: :
*a

..r .
. |. -..

, ;. r . . c; - . ....,,.,.i.

.k, d,.Y . I .tb. . b* gg.~. x,w, .,... . ..; , ," . ..':.' s . e ' '.: . ;
,

'

Consideration of stay applications requires us to apply the traditional stay''* '. .' . .

'
- ,

,

.[ criteria enunciated by the courts and incorporated into the Commission's reg-*
- - -''* *

.

'

E, . ' , ' ulations.' nose criteria are (1) whether the moving party has made a strong' -

showing that it u likely to prevail on the merits; (2) whether the party will'* ' 'o -
.

,' i, be irreparably injured unless a stay is granted; (3) whether the granting of a' ''t- .
.s

.
.

stay would harm other parties; and (4) where the public interest lies. None of' . , * ' '
f'

. .

these factors is necessarily dispositive, but the potential for irreparable injury', ** -
..,

' ' , ,

'. ., 1 and the likelihood that a movant will prevail on the merits generally get primary
'

''
,

atter; tion. Moreover, the strength of a movant's showing on one of these factors'> j: - ' ' - -

'
.

" '

'. determines how strong the showing must be on other factors to justify a stay.'X' -
.

*
,

s .<-
*

When reviewing requests to stay licensing board decisions authorizing only-
, ,

low. power operation, we do not write on a clean slate. De Commission, this
'

,

Board, and the courts have evaluated issues bearing on the four stay Criteria4

in connection with similar proceedings, particularly the Shoreham litigation.2'
*

In that case, as here, intervenors argued that a stay was proper to preserve the.

status quo until appellate review could be completed because there was a possi..
,

bility that full power operations would never be authorized or conducted. That
- argument was . ejected.

- ne Massachusetts Attorney General presses the point that this case can
'

be distinguished from Shoreham." In particular, he asserts that the degree of. .

uncertainty that Seabrook will ever operate is greater than at Shoreham. He notes. <- -

,

*
. . . .

.

' ' 7 The Anorney General urges us to defer ruhng a h.s suy pecuan wad me Ceirrassion Lt.s the stay now in,, . .

s!!act (as ames a does so) or, in the event we conclade saa a suy is aci narraniad, to de;sy es sSect of our'

,'
'

.

.. .,

5' ruimg to perma es f',eg of a say reqast me se Commasaan er the coat We eschew other course but issus. ,

eur dectsum prompdv in order to acccrd perues an ogioet.auty to seek harmer rebet fran se Cormussam. Outa

- actaan is intended to perma the Commissim to revsee any addauonal suy apphcauena et the same uma a considers
Se assas aircady pende.g before u.*

.

8 sen 10 CF R. 2.7tI(s). See gesem'ty Tenar t'a&mes Decy.c Co. (Comande Peak staarn Electne staum... .,... , ..

l|nd 1), CU 86 4,23 NRC 113.12122 (1986)(etang Vargaa feaolews leWre Ars's v. FPC. 259 F.2d 921* '. .,
' 925 (D C Cir.1958), and Was4sagion Merope&aan A*es Timuis Ca=='a v. Ne& day Teart,Inc.. s59 F.24 841

,' ' ,
.,

(D C Car.1977)).v'' -.
' ,~

'Canoano e NAC.772 F.24 972,974 (D C Cir 1945)...
l'See, e t . absd; Long Isted lat ang Co. (shore.am Nuclear Power suuon), CU-8512,21 NRC 1587 (1985);.' ' *

h*

. " - . ,''
,

. .,.
. ,,

.;'. 44, CU-ts 1. 21 NRC 275 (1985), ad. CU469,19 NRC 1323 (198R. it. CU-t317.17 NRC 1032 (1983);.
,,- .t and AIAB-810,21 NRC 1616 (1985). ,.

# H' '
3ee App. Tr. 14 20, 25.98 101<.

.
'

.F .' ,,*
.

,
'

,f,- .,- ';.'*'.,,..*
- ,*.

,

'

4*
, .
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. 3,..,

. _

that it is two years since the stay decisions were made in the Shoreham litigation,
.

2 ,-..
. , , , , .

u~ ,.g' and it seems no more likely today that either Shoreham or Seabrook will' . - % 4'[, ,[;" '" (-
*

- . ,; ,,

.S. eventually receive a full power license. But the gist of the Shoreham opinions**

'
e..tn . .'.

' '. [ .Wi , l. . ,q,c'Y ,:, .W. ;. v . v'-|') is that, assuming there are no other impediments, low power operation should
*c,
; . f, T

}' A. ;;h' [4. i e|hS.h be authorized unless the uncertainties surrounding offsite emergency planning
. ,.

l' }/f''Q 2.(3,, i..-

, ' , . ' <, l ' ,' '* ; . ,t r b [,,, make it relatively clear that full power operailon will never be authorized. In
.

. .
.

explaining an earlier Shoreham decision, the Commission recently indicated in[ ' ': * '
. .

'
. . ,

* ' ,"..' .....'s.:'4 , this proceeding that' , ' . :-. .

<-
g, . .

iki did nce disecont the possibtbry that a license for fuelloaduig and low. power testing could

.,
. ...v,,

;. . . .
~ *

. +. . . . ..

.' , ' ' , , , ..' *f be held up if it were estabbshed, beyond sigruficant doubt, that there were truly insuperable .
,

4~ *
* *

$.? * E, c6stacles to issuance of a lacense for operanon at any substandal postr level.12' ''t
. - - ,.,-

,. - . , . - .<. 3,
. . e .,

.

' . , f * .' ' i, ' '. . '. * . nat high level of certainty "beyond significant doubt" that there are "truly*

" ;, - . .'-
Y

' 3 ** .' . a. ' . ' insuperable barriers" - concerning Seabrook's eventual operation is simply
' , . , * t not present on the facts before us. In our view, assessing any differences in

~
-

,.
. ,.

',,

the likelihood of full power operation in the context of the current Scabrook'. ' ',c '' - '
>

litigation as compared with the.Shoreham case of two years ago is simply a' ' - *~ 'i''

'

,.

,' ~, guessing game and not decisionally relevant.25'
. .

,

-
' 11I.

*
.

, ' , A. Irreparable liarm

The Commission has observed that the most significant factor in deciding. .

J whether to grant a stay request is whether irreparable injury will result in the.
., ,

s. . absence of a stay.1* As a consequence, we often turn first to that question.ts ne
'

, .,

*
-

. movants assert that a variety of injuries will result from low power testing. ney
*

.. , ,

,
. ' . ' observe, for example, that there is the potential for harm to the public in'

- -

the event of an accident during low power testing. However, the Commission'' '
. .

, ' ' : , '' - ' has found that certain factors contribute to a "substantial reduction in risk.

'

. . . -

* , ' ' and potential accident consequences for low power testing as compared to the

*
_ ,,

..s ,,.; .. ... .. . ,

*
4 , , ..,

12' . ,," .-*. CU 87 2. 25 NRC at 271.*
, .

13 The eaun m the SAk+redum ht.gsuen charssenzed the hkehhood of fopower operaum at shareharn as "a,
. ,

.
~

. i

,,

rnauer tw specu!aum" Cwme. 772 F.2d at 977. We be.beve the sene ran be sad for seabract Ccninsel for*
, ,.

the a;yhcama, m fact, argues that se45 rock is a scrrienhat more prom.tses candida. far bcensura. Amcrg other,! ', thegs. urihke sha eham, seakrock is locsted er,.Nn a state w%ch haa IUed an effnas ernergency p;an and is, to
. . ,

, ,,
* * - , .

' '*
,

some enent at lean, conpertur g wnh the art cama The otrosium trun sournmental partes comes largely.ha <

* , , * '
,

'. shh<tsh not escluswely, from neg%rtng Massachuseus. App Tr 65-69.,
, , *

f,. Aferopol. sea Ed.see Co. (hree MJe 1s:and Nclear staum. L'rus 1). CU.8417. 20 NRC 801,804 (1984).38* '
.

, , ,,
18 ,e Cle.elaw Elecinc lawsusst.as Co. (Perry % clear Power Pws. Lhta I and 2). A1AB 820,22 NRC 743.5"

r. ., .r
' '', 746 (1985); L'a.4,4 saar,s Dep't of Esargy (CLnch Rwer Breeder Reacta P.un), AtAB 721.17 NRC 539,543* 's ''

( ,,

3
.g . 4** (1553).

.
. . ,

.
,
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e, < -
. .

,-
P

,

higher risks in continuous full power operation."" First, the fission product
inventory generated during low power testing is much less than during full-,. p t -.., .- ..

,.
,

' T C '< If power operation..Moreover, there is a reduction in the required capacity of, .. ...,"'',. /* c , 1
'

7. .' 1 .'
< f.[*' " l 4, , v.t .U .j.|, ' ' '..

systems designated to mitigate any consequences'of an abnormal occurrence
',

,

l when a reactor operates at low power. Finally, there is more time available to.,

''

Oi;';'f..v;p,ete*7,'- y, f ' , ,'j'['", ;,;"{m?";
'r take actions to identify accident causes and to mitigate accident consequences."

-
, . ...

. Even the movants acknowledge that 'he potential for an accident with serious
n'j |' 's ', * s t. ' l consequences during low power operation is considered extremely small.".. , . .,

,

e .'s
,

'

: Simply stated, the risk of harm to the general public or the environment flowing
''-

i ,' -
--

.

,

' ,i,..
-

l. Injury.

' *

from an accident during low power tesung is insufficient to constitute irreparable- - -.
,.

,' s ..

|* ' ' ' ' *

The intervenors point to other forms of injury that allegedly will also result- <
,.

,' U, if a stay is not granted. Among other things, they claim that irradiation of the,' ,C . - -, . .*

?, reactor will result in a change in the status quo, that they will effectively lose.- .. .. . .
,

#+ ,,,f, ', .' their appellate rights if the reactor is a' lowed to operate before their claims are
* '"

, ,,
*' '

.- - fully considered on appeal, and that workers may be exposed to radiation during
- '-

,

f . .. ;!- I

',;*
. ,' testing. These assertions were expressly evaluated by the court in the Shoreham

*
-

'

litigation and either rejected or found insufficient to justify grant of a stay. We
'- -

,
'

have considered them in the context of this case and can find no basis on whichs -

,

'
*

.
,, to distinguish the arguments from those resolved in the Shoreham proceeding..

'Ihe movants assert that one argument they now present was not explicitly
< '-

,

raised in the Shoreham litigation - i.e., that the critical transition from fuel
loading to low power operation contaminates much of the plant and reduces the.

'

range of options available to the utility for use of the facility in the event full-
-

.

'

' ? power operation is eventually precluded. Among other things, the salvage value
-

of the fuel and plant component parts is reduced and arrangements will need
to be made for the storage of the irradiated fuel." In Shoreham, however, the

-
.

'
Commission weighed the environmental effects of low power testing, including,- '

,

expressly, "moderate irradiation of the core and contamination of the remainder., ,

of the primary coolant system."x One might reasonably infer from this that the..

'.. , , . Commission was aware of - although it did not expressly discuss - both the
- -

,

*

. " . - reduction in salvage value and the need to store irradiated fuel.* * * '.

'* '

In any event, these drawbacks are largely economic. The courts and theJ .4 - -
,

'' '

Commission have long held that economic effects are not generally sufficient to
-

.., . . ,

e '
.., .,

~
' '

* ..
s,, s.

, , , ,

'. .,

* '

"46 Fed. Reg 61,132 (1981).*. .
'

, "/d at 61.132 33.see asse 47 Fed. Reg 30,232 33 (1982).
' '

"see Coaham Mmon for stay at 9 rLil Che r.sk of an acedent custs, although the Cerntrummon cmsWeri n
-.,- ,

.; ",
* ,

*

"ms.grukant"); sAPL s.sy Mmen at 6 ('"nuclear cperauon presems the nsk of an acc>ders, hoewer termae")..

"The Anomey General"pnman.'y riba[s]"on ths arronent e sgpcc of ks clarn of irrepra*4e ejury App. Tre * .
,

'N 98-99..
*

(.%', , ' . ' ,f,. . , '
' M

3 . ,,, CtJ-Is.12,21 NRC at 1590.*

. >.

. . . ,

' ..

437

.

4

.



.n,
- . . , - .- , < - p , ,

, , ,, .

' ".s

- ; W' a< ' .. .;
; ., . , _ _

,
., ,

J w :. '
v';,, -.L

.

:. 6 ' . ,
> " :: - .

+ :..z ,
. . , ' . .

, . - -, ... . . ,,., #.
,['

, , * 8 *

r ,. ' . .' 7m .'
- . _g e ' ,*'

_ , - . >- s a.3 . :, -

, . . - ,

,
,

., ,, . . .; , ,
,

,,

, r * * *
,

~,
,

, -'; c . '
. . ,

~ ^1 .
s . . r:.

,

> >
, ,

.*

-

.
.

'

. .

e c. ~.,
,

. v. Y 'R .' -
'

'. .r* c, N', establish irreparable injury.81 To be sure, some economic costs could eventually

. .f .i . ,i;e . ; i,." |j.t. b. , . +;f'f ,'. g .vi; , .
.. .,.

be borne by the rate' payers, but that is far from certain. An allocation of burdens. ',
*

..f

;. %; ,M,$ in the event that the Seabrook plant is unable to operate at full power will bc

[ ','j ,)([.%O;.h [3., peTv>y '.;' ,.'
.y .;. . ~ . .

meted out in due course by the state agencies with responsibility in this area.22.4 ? ;. 1 . c.

7, |'D.h }';' .d*p% Thus, any economic injury that may result generally to ratepayers, including the
' ' r, % . intervenors, is in no sense irreparable.*;..V

M. , . " .j, .) . , ' ., We fully appreciate that the storage of the waste generated by low po'wer
'

pi', . , ' ,.
.

. ' . , . , , . ' . operation is not entirely a matter of economics. There are potential safety and,,s, . '. i .?,'' *
< .

. g ;;, f . ; - environmental consequences that might not result if low power testing were,' . . , |,- . ;.- .e.
.

. ; ,.. . , ft , V,' simply foreclosed at this juncture. But the problem of waste disposal is generic
,

' - -

. , . . ' ,. . f ., to nuclear power plant operation and is being addressed on a nationwide basis.22,' '

. . |. -.
,

."' . While we cannot entirely discount the possibility that some radioactive waste;, '' l . . (-- ' . . , . ,-
. .

'
'

may have to be stored at the Seabrook site, the movants have not shown thatw , , ..}-,.. j,~

waste generated during low power testing at Seabrook must inevitably be housed* ' . ' g . . ', ' . ?- -
i ..

... 9- ", there indefinitely or that, if so. housed, it would pose serious health or safetys
' *

;..; ?
' '' ^ ,' '

. ,-. .,

[% problems to the facility's neighbors.' -

,i
- ,.

'Ihe Attorney General col. cedes that the waste storage problem will be small.3{.<,'' but argues that irreparable injury occurs because there is no justification for any
', . , .

>
,

':*
.

.

- , . ;- .
contamination of the plant and the consequent need for waste stomge, given*

,

the unceruinty that Seabrook will ever be licensed.2' In Shoreham, however,' '

the Commission rejected the notion that no changes in the environmental status*-
,

.' quo should be permitted simply because there is uncertainty as to whether a
full power license will ever be issued.u Similarly, the court acknosledged that..'.
low power testing represents "an irreversible change from the status quo," but>

4 - ..
,

f .. nonetheless declined to conclude that the significance of the change amounted*
..

,

J- to irreparable harm.28 In our view, the question of whether waste storage rises to**
<, .

the level of irreparable injury is properly resolved on the basis of these earlier1- ' . . ' . - .. .

Commission and court decisions. Given those decisions, we cannot conclude'

.,,.

,1, . ' .| that the contamination of the plant and the possibility that waste may need to
'

- - - .

. , ' , ,

be stored at Seabrook constitute irreparable injury.
.,

,
'

.. .,
*

.'. . .
*

', t '.'
. ., .

'

.,c.' J. .
-, .' . .

,

. *.,
. -

.

.. r
^ * ' 21,e Telede E4see Ce. (Davu-Bene Leieer Power Sauan, ths 1. 2 and 3), ALAB 3ss, s SIC 621. 6's3

*
- * .

* ',' ' ' '*
,

''
,,

(197T)(psorseg V rgm PerolemWobbers Ada v FPC.259 F.2J at 925)(''im}ere runes however swksuni.al,*

in terms or enmey tsme and energy expended in the absence or a stay, am n<a erag*t")'

,, . , ,

22 g,, ,,,,,,;f, pgf,,yf g , gg,eme Co (tmench oenernurg s.aum. Uruts 1 and 2). Alj.B-789. 20 57C.
*' 'Js '

f, . .. .

1443.1447 (19s4)(ces Public Seewee Co. e/ New Ha ipsA re (Sea 5 roc.k suum, t'na 2) CLJ-84 6,19 STC
,

* ' ' * ' '

, '' * - e *
,*

975 (1984)).* s

. . . . 22$n Be:amre Gau a Dec, Co. v. Naturel koaren rhefean Comud. le. 462 t'.s s7 (l9E3)'* '

' 'f ?'. 2d' ' ' , ' | ', ', *
.. , , . - App. Tr.100-,

U aJ 8s-17.17 SIC 1032.
' '' ' * * -

C;i ",; ,.s

.g- h3'* 3 * **
24Camo. 772 F.2d at 976.

*

..

s s .
. * .
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i U. Likelihood of Success on the Merits+

4.x_.
-

* l '' ' .N j!, ,'. . ,,,:! Because the movants have been unable to demonstrate that they will be

. ..

'; .

h[ $qs* Q' ./.E. / "I'. Q,R..s;
,

h,, POT *!?[.. e
.,N. .- Q.. r!',.$ S@ ,'';

. .$ ' . ; irreparably harmed if the stay is denied, they bear a heavy burden of showing|.,P.w cQ. W ,y .; '
,.-

that the are likel to succeed on the merits of their a 1. As the U.S. Court,., .
-

,

.U< $.' a .
* . .

of Appeals for the District of Columbia Circuit has explained:

W;.Q's','rdg,[f.,.'''O;,''',*'g';b,. . . ;. . 'V. *| ' ", .,;h. 7'.7 '. ON. </,':|: "'.| '* ' .'Mf|6, ',~' :.]'
-

'

.
.;

J '. To justify the grantirig of a stay, a movars need na almeys establish a Ngh probability,

.] .,. . G.v c( success on the meriu. Probability of success is inversely proportional to the degree d
* -

''O ' ';/. . , , . . .; ''-
irreparable injury evidenced. A stay may be granted with either a high probabihty of success

''
.,

'

,.
.7.,'.1

;' ,.' ,' *. ; . ' , S,, 3 and $ane injury, or viu ww".

e , ,.; c ,% : , '; 3 .fas',*
. , / , . | * .| , ' . _

'Z , i ^ * * V |. , ,tf ' ' The movants here have not met that burden.,

A number of the legal arguments advanced in support of the stay request
*

.

.[' 0; c M y . , e. ;..-. . '
have already been addressed and rejected in the Shortham proceeding or earlier.

4
.

w..' : ,; ; . 4 0 ' it ' f. .. '

phases of this case. As an example, the Attorney General and the Coalition,
. ,

c .3 . ' ; ,J . * . ;, ..,? Y
* '

assert that the Licensing Board erred in failing to require the preparation of a., ,

,

. . ;. , 9, . . r ^ f g .'.,, e: supplemental environmental impact statement to assess llc cos:2 :.id benefits' ;, .',- a> g. . e g. -..

of low power testing where it appears that no fiell. power license may issue."_
'y , . .g . ' "J f (^''' The Commission and the court expressly rejected this claim in the Shoreham.

! . .' ". ' i - .,
*

'

proceeding."-
.

' ,

N J The Attorney Ocneral and the Coalition also argue that issuance of a low.
<

, ,'

, ;. . - '~
power license pursuant to 10 Cf.R. 50.47(d) and 50.57(c) prior to resolution of

f'
~ ,

offsite emergency planning issues deprives them of their right to a hearing under
- *

. .

7,, j. ' (
-

f
,

section IS9(a) of the Atomic Energy Act. But section 50.47(d) gives applicants .,

'
- '

,. ?
an unqualified right to a low power license if certain prerequisites are met even,

,

/,; ', if the Commission has yet to resolve all offsite emergency planning issues.'' To .
/4 ''

-
'

' ' ' '

the extent that the movants believe that the Commission's regulations themselves !,

' ' ' ' '' ' . - - .. violate the hearing requirements of the Atomic Energy Act, they raust raise that
-.

'
i

. - . . . '
'.,,i. ' . .

. Issue with the Commission; the regulations are not subject to challenge before. .,,;

us.58..

s . ' . , J
. .

(['t <
' 1 t' . / , , ,' The Attorney General and the Coalition also maintain that a low. power.. .

'' " 'y * ,- .

license cannot be issued until offsite emergency plans have been submitted for
-

.. ,
+' .5:., . *- - -

the Massachusetts portion of the EPZ in accorca m with 10 Cf.R. 50.33(g). As
. , < -,

, .

';. : ~

. . , . . . . .> ,* . , . . , .
, 3

h. 4, .t -
'

p .

*3..
'

..

?, "M gg $74..

.*. ' . ' . 24 sAPL joins in orgarnas posented by the Anorney oenerat,3,4 sAPt. stay Manor, u 2.

. , .

'. J'S '*
- ... . -

- 1 e'
"CL18512,21 NRC u 1589. CLJ se 9.19 NRC u 1s26. Cooma 772 F.2d at 974 76.

'

. . '.4
-

''' 30
",

'
' '

CL185-1,21 NRC u 278. C/ AIAB-8se,24 NRC at 't90 91. where me oppoved the issuance of a heense
..

* *'p **,a
' * suthonzsg fuel loades and preenheabty tennes despa the pedancy of fuD-power tasues..

> 2 ,* '

* . ' i ,'
. . . '. - '. 31

10 C.F R. 2.758(a). D=&e pai.ee Co (w !Lern 8. McGuar, Nuclear stauan. Unna 1 and Zi AIAB469, t 5 NRC, , , , . s' ** '

453. 464 n982). see asse A=eman Melear Cert. c1186 25,24 NRC 704,707 (1956). The CosWan c!nms'l ",. '. ; , * *- *.

that the requuumera an seaaen 50 47(d) er a Andes concernes cenam aspects of offsm emergency planrur4 has
.. .

' '.,,.,' *.. . , ' , . . . < . . ' , . . . .
na been sauaBed. As me saplained an ALAB 854. however. au necessary repuumeras in dus regard han been

= j'; j .h ' ' ' ./1,j - '

. 'f . ,/ 1 ', '.[
, tulfilled. Jee 2d NRC at 79491.,' *

1 % .-- - - *

' -
,, ,
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-
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'. X''T ' ;i;.: R .. R C
, v;b- (f'; noted at the outset of this opinion, we concluded in ALAB.853 that section' , , - ' . r, -

,

;'[. [. ?..Q. j #'..: . ,: / y .: S 50.33(g) does not impose any such requirement, Although the Commission did

(.,W.y)c hjQ ,\g.IM C.h@/A[h.2,.y.. . d. ,' ,J. ' . '
.

Q not reject our legal analysis and construction of the regulations, it nevertheless.

p'. J h.4 ' . .;' decided that special policy considerations,"which ultimately (the Commission]* -

).}'O,r'l;?$y.f,&(N*fdh.'d: y alone should decide," warrant the 61ing of a state, local or utility plan before'

4 ; '. ^ :'' 6. y ,y, ;*, , J (,p, d issuance of any operating license for the Seabrook reactor." De applicants have
. ' . ' , !', y,5f , ~. . . - C |.J. . ? ' , tendered a utility offsite emergency plan and the Commission is now acdvely*

.
.

. ,'I ,,''.''. .,,.,i { } 'il{ considering whether its policy requirements have been satisfied. Bis matter. - =3; i .1 ; '. , .

. c p [. t ;Y. y therefore, now rests exclusively in the Commission's hands.'

y J .J.: ..

; Certain arguments advanced in suppat of the stay requests have not been'*
., .: ~ ^|. ' a , . j ' 'd the subject of earlier determinations. But we find them unavailing as well. First,

.'
.

.''i 3 y , [ ,f . ,'
,

;.' 'f , "- .
,

,.

.,.1..t ., ' 5 | the Attorney General claims that the Licensing Board improperly granted the,,s . . , .- ,.
"* ' 4 . |g ' V ' applicants' motion for summary disposition of SAPL Contention 3, which'

. , ' . '
,

..
* '

, r . , - - , "y 4 claimed that the requirements of the Commission's Policy Statement on the,1 g.*
,

, . ,

~, '

f. [,' consideration of accidents under the National Environmental Policy Act of 1%9'

..o,.
,f , .' ,';" : '. r

-

. ,
..

have not been met. Specifically, he asserts:*''-
3

... ,
, ,

.. * , .
-

. ,.
lhe leavirmmental irnpacs staterneral for Seabaook 6d e indude any analysis of conse.

.. .

./'

, .,
* *

' .h. quences c( a Class 9 accident; did t ot consider site.ss.:ific data; induded no disemian'

" ' of etternal events, such as sabotage, which could arfwt the risks; and did not quantify the*
-

. ,

' uncertainty bounds."'

-

-
., s.

,. ,

,' We 6nd no support for the Attorney General's attack on the staff's analysis. Con.- . ,

; trary to his assertion, the environmental statement does contain a lengthy eval.'
.,- *

.S uation of severe, or so. called Class 9, accidents." Dat evaluation includes an' ' '

' ' *

, *,, examination of site specific data," makes reference to external events and ex-"
.

,
'

plains v,hy they are not separately ana!yzed," and makes an effort to quantifyi

. '' ['
* '' - - ec

'' N,'.'' analytical uncertainties." As a consequence, we are satis 6ed that the Attorney- , . . -,. .
,,,

."J > ; General is not likely to succe'd with his claim that the staff failed to include an* *-..
' '

' ,-
analysis of Class 9 issues. We take no position on the adequacy of the staff's

'

.

, .
.

. . , ,.

/ '. / ' , , analysis or the overall propriety of the Licensing Board's summary disposition
,

(, . . f ,' . determination - matters not pressed by the Attorney General at this stage of-. , .
the litigation.-

-
-

.,;i-.,**' | ' . ' ' Jt [ .M . De Atterney General next argues that the Licensing Board imagcQ
,

'* ' 'o' ' b, . rejected two late 61ed contentions concerning the adequacy of stren sound levels

,'i*
,

, j -

,a .
,

, e : ., , :. in certain portio ts of the EPZ. De Board first refused to admit a contention that*'
4 .: c'.

, s, . . . - ',* ..

'.,,.'.; . , s
,

** M' ' '

. *; .|* C1147 2. 2s NRC at 271.* '. ,
'*i, ** Usee Ananey General's Wuon rm suy at 6.* '

"* *,;o . N *, (, *, *_ M see NU1 leo 4t93, Fmal Envummernal s:.aurmere Ra'ated in the opersucm or seebrod sunon, Unru I and.

* .* 2 (Decenter Os2) at s-47 to s-71.., . ., ,

, , , . .9.*j; . $ . .i . MM at s-45,544.' , ' ' . .'y * ''

c. '; .*. .- u u .t s.4s.- . , , . ' .n. .
.

'

2 e.- ...x "g et s.70, s.11.,. '.r f .; 1 * -
'," ,., G " . .r. ,

.* :|,' '

g m

' '
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only two sirens, rather than three, had been installed in the Town of Merrimac,
Massachusetts, and that the two sirens were not operational." The Board then,'

. <
,,

'

.:,,), .- j i , | * declined to entertain a contention alleging that a test of sirens in the Town of'

. . . ..
$,.. ..') W . East Kingston, New liampshire, called into question the reliability of the sirena fi b'. -@ f.,t. [<. . ., j ' v '. , ' . *-| .f,'' y:M.,'N ; X,/ system." Finally, it rejected a second effort by the Attorney General to introduce

. ,,

h'h[;f' W/N@ yam M.h' ;* '}< T.
'

..

f $.%;,, N . .
. the Merrimac contention, this time to show that the sirens did not comply,

N.'',1.5' NY' . .h with applicable regulations." In reaching its conclusion on both contentions,
Q. .y A .,. ; O ' W ) %. ' 'd the Licensing Board evaluated the three criteria for reopening a record set out.

, ," t ;.y y;. ' . if- ,,.;,.: in 10 C.F.R. 2.734 and balanced the fiv.e factors contained in 10 C.F.R. 2,714(a)
'

. . . c ; .- . :..'- against which late contentions must be measured. To convince us that he is likely
,

, ,

., . .' n . . .,y.h' that both the Board's decision not to reopen the record and its determination

i,
*

f. , . ,k. to prevail on the merits, the Attorney General must persuasively demonstrate
*

.

/" ' *";
.. , c, ,

,

.*
* **' ~*

i.
not to admit the late filed contentions were wrong. We do not believe that he.

.
-

'. .

.

.' '

, . . 1 ' . ' ,, has done so.. ,,

J.,*re, g C .- -

. To prevail on a motion to reopen the record a movant must show that (i) its
, ' id ''. * ';,,* motion is timely, although an exceptionally grave issue may be considered in the

-
,
,. ,

. , ' . , , ,.* ' '

'4 2 ., discretion of the presiding officer even if not timely presented; (ii) the notion
*: -

,,
i

. . . - ? r ..- addresses a significant safety or environmental issue; and (iii) a materially
- *

. ,

U . ~ ' ' ,, ' * , $ , ,. f different result would be or would have been likely had the newly proffered
*

.

f 9 if evidence been considered.*i Insofar as the East Kingston sirens are concerned,
'

.. ,

. ' ' . the Board concluded that the motion was timely filed but that the movant had not
*

"

shown that a significant safety issue was involved. Although the motion alleged
-. .,

't ' '

*1 < that the East Kingston sirens did not perform as expected, the Board (relying on
'. .

. an affidavit submitted by the NRC staff) concluded that the "test" of the sirens
,- E ', . .,i d,id not conform to the approved Seabrook test procedure (among other things,n

'- '
' '= ~'

the sirens were activated for only 15, rather than 30, seconds and thus did not,
' '',' i

complete a full rotation). As a consequence, the Board was unprepared to rely
-,

,

on the test as a demonstration that a significant safety issue was present so as,. ,,
. ,

* - *
to warrant a reopening of the record. The Board went on to note that the NRC. 4,,,

:' staff ga,e assurances that the sirens would be retested in accordance with proper,. ,, ,.'- , ;, , , . , procedure and any needed corrections would be made. In the circumstances, the
*..

,

..f |, Attorney General has failed to show that he is likely to prevail mi the merits of.
,,

,''' '

,(
*

- , , , - his claim that the Board acted unreasonably in declining to twpen the record... ,
, .

,

* *. ,i Insofar as the Merrimac sirens are concerned, the Board found, first of all, that
*

. . .

* ''
. ;- ., ,. 'f the Attorney General had not demonstrated good cause for failing to raise the

-

,

? ? - - , matter in a timely manner. In the Board's view, the Commonwealth should have
' .' been aware for more than six months that the Town of Merrimac had refused

* ''

, * * gx
'

,

.-* a. .y,
* '

. . ',, . * * '

,

.
* . .

3 : . -J ' . . ; ', '
, . , , . M gyp.87 3. 25 NRC 710 987), ,
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* *

# acerng Board Mmh 21. 1987 Mnorande and Order (epWahad).
- '

t
*, .-

'
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'

' '

,' ., tJeerug Board Mmh 25,1987 Memorande and order (epMahed).
#

>.i i ,. '

., ,, , . / . 'I s1 Fed. Reg 19.53s.19,539 0956).

.'. . '
*

i

' ,
t -,;.. . ,

. .
. ,, -, .,, ,

. .. .. .
., y,

,

.

* .



,
, s ,.c . ;,s . u., 4;, + , . . - ,

, '. -

,

, , , , , ._ _ J
- ~1 i J.

,

.: u- - . ;* c
,

* '... . ** .< - .'. ' . . .t.
F L; s ., ' > . it, , ,.,1-

. *;g. . m m .r t. ': % , , ,
i, , . . .,

h'N. ., a.:s:,:,,y. r.?c,1'.' f., .. f.;y L . . ,|' |c?V
. G A

'

; '

. h. ,. .
~

~ ~ . .

e. > . . . . .; ~ - -.,a .e .

| -| ', ' y W' '
, . , .a -,+ ,s , . . .; . 3

''
'

. E,, . ' , f. . o
. . <

.

,
. :

.
.. .. . .

*
- ,. . .-..s

u . ,1 s. ,- . , , ' . , . .
*

-
1s'. .

..f .
. .,y%. y . ..

, ,

, ., . : 5 .;, .y. . ,x, .:.s ''
, . - ~ ' ' " - --

,
~

,

-
, 3

, .. . . , , ,.
., - '

,-,

m , ~. . . . p , .)f.n. ' ;.M. ' '

'

,, ..M. '.51 jW..;.| ,
. ep

. ...e-
,;. m x 3 9 . f ,g : J. 4 : |.. .

7.,y , w ., g _p . y g.
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4.., +W.y, .;. .,; ' ,s;. ,5 to permit the electric connection of the strens and had ordered the immediate
. ., .

,;% c.,, A ,

.,

i
. . ,< ;e. _.- .

cessation of all work on the sirens.4 Equally important, the Board (again relying

v.%c ||iyd.957.h@,
I

M, 6 b 3.2.@,'
,~

4 20 .,

$N.$ on a staff affidavit) indicated that two of the three sirens would be equipped

hl.fi' h.P MgQ with batteries and that those sirens can produce noise levels sufficient to meet or
S

G d ' ;. k[b % ,s[ % ' Q @ )'. h iN
,

. .gf;S .,d' ef.hM
exceed standards accepted by the NRC and the Federal Emergency Management

,)|
Agency (FEMA). Re Board thus found that no significant safety issue had been

X,. .; * ; .eV : &%c,,2W.~K
-

,

.' taised."
.. '

.g.? ? 4 ne Attorney General thereafter resubmitted his request to reopen the record
-y g @,.|., g.q-[s

>

'
s. . ,( : 5 ' ' :.. / / ! . ' .5f ' and late. file the same Merrimac siren contention, this time asserting as its*

;j'. ,', 9 E * (4','. h y y,'..S *f...' ' basis that the sound levels produced by the sirens did not satisfy NRC/ FEMA
,

* i f y!*. .d, Pd 15 , standards (the Attorney General apparently abandoned the earlier bases for his#

''.f,7 , M .J " V.., } ,f.]i; Jp:
J3, '

'.f 't .| late. filed contention). The Board again found that the request was not timely
,

'4. ,. :'7, p JY . , submitted, In this regard, it rejected the assertion that the Commonwealth'* *; q. " ,
,

was "lulled into inaction" because the applicants had installed two sirens and

f ..,, , - g ..

* f/|A.~, 9 - %. 5. f ~a y Wi.Y. , p'.
'g. . " v ,

... t. , , R .

/ .. | publicly announced that they would be operational before initial criticality."
,,

'

. j
' * C.ib : ];.tj After reviewing various arguments and affidavits, the Board also found that the

.

4,'',a | i ., ,, ' < ,W . siren design coverage in the Merrimx area met NRC/ FEMA requirements."--

,
.

De Attorney General objects that, in reaching its decision, the Board im-
,

| f, ".4 P''7>,,,
, y',

S
/ .. - , ' . properly resolved factual disputes purportedly raised in conflicting affidavits. As-

,
7, ' , t * we read the Board's opinion, it recognized that compliance with NRC/ FEMA'

.

'. 'e_- .' criteria may be demonstrated.by showing either that the expected sound level
,

'

,
',' % coverage is at least 60 dBC, or that the expected sound pressure level exceeds the'. e ;.,.

, ' . .D !"7 average measured summer daytime ambient sound pressure levels by 10 dB."*

,
,

-

1 Everyone agrees that the applicants did not satisfy the first criterion. De Board
~

),b , ' p, . . ''. 5.5 h,M.?.~" went on to conclude, however, that there are two alternative means of taking ''*

^ f > q, ' ' .y ' j % j measurements to fulfill the second criterion. To satisfy regulatory requirements,
e. . , ,

,,,

.
. .. . / , < : * / .4 . the ambient background noise level should be measured in the full or one third,, . ,. , . , '

octave band containing the predominant tone of the sirens used. He Attorney.

i.-,' . ,; j. . - .... ,., .. ,

. +7 ;N .,,J, General's consultant utilized the full octave band. But the applicants applied the' -

'
..

, .- '.w.'' N. L ' , one. third octave band and demonstrated that the criterion was met. The Board}
-

.

.' . ' t.. *. T, . relied on that latter demonstration." In the circumstances, we cannot concludeM. ' , . . 4;.. . -. . ..

.. -.. .~ . ?.. r. *;,, ,; ' : that there is a factual dispute or that there is a substantial likelihood that the At. ,

- ., .
., n ., p. ..

*. .* ;.*
1

;.. . . . .

f M . a, . n, c . . , . . g... ,.
, . ;.' . , ~ 7 , . n f . ,c,c.., . '

. . m . ,ys, :. .f *''. U ' %'. , , f ' ;rc
- .'e, . ,;. .' o LEP-s7 s,25 NRC at 7s.

*
,;,

V. j.'.'. 7.,*,i ,' * "/d at ts as.77./ . ' . , * *

g D( , c.
,

,

-, A. m . , .j, ( "tacenses Board Mad 2s.1987 Memcrand.rn and order et 7 9. f'f' [ * ' . * N . -;' , ( * A*,. ]
'

O14 . 14 16.*** S ., . ...

' 2 '. '' k .S,. "The pressure lowl er sound is measured relause to a sma'l reference pressare and is reponed in uruts caUed
'

.' o . , . / 9 *g,, I *, -,
,'y * 7 y , .z. deMs (dB1 These measurirnerus can be ee. shied by 4.rrerera Aher cuemts in use measunrig epyvnent. one< . at .- . '

e ,e#- , ,2, . .\ . g 1 ' '. 4 ,y,g.i y ,| 'j such measumura is weigNed by sua3ed *Rhar C and is referred to as docthels C, cr dBC See, e : , A. Parnah.
.- , ,

s-

Medham.cel Engineer's Ae/erence Soo& pp.1s 19 to 21 (lith ed.1973).
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A torney General will prevail on the merits of his claim that the Board improrv.sy.s' 's ', declined to reopen the record.'8
'

.
'

..

>.;* , , J k'.7,c c . . , We also believe that the Attorney General has a difficult challenge in seeking
y ,J. .,'s j, vcyJ Y. ~ / ? Pf'',n'..g . to ounurn the Board's judgment that a proper balance of the five latenessI;,.7<(.;;'f:!qi, PIN,.5;DeayN*i

-
.

?. '.' |.. factors weighed against the movants. When reviewing a Board determination

QIN/,h ,8.'>I,f b44'..$0$'lbf$ .

h!'6eYNE':'s.'i. .4f.i
3 :he declining to admit a late filed contention, we accord it wide latitude. We will

'O h'i not overturn its decision absent a showing of abuse of discretion.'' We need
. , f . '. ' .',*, ;. ,,.,' W ta j' Q,','CQ not at this juncture finally determine whether the Board properly weighed all.

" . . ;D..T", * five factors in 10 C.F.R. 2.714. Indeed the parties are entitled to amplify their
''. i'. ' , * , , :

*

. . ' " {'6, b, d, .7 .' - 4 ;' '
'

.'
*
,..s presentations in this regard in their briefs on appeal. Fbr the present, we are, , .

q- satisfied that the Attorney General has not pointed to any glaring deficiencies,';. - <*. . .. ,
,

'. y-: ,' in the Board's analyses so as to justify a conclusion of a strong likelihood that
' *

.'y'*;. . . - - . . , ,
..

'

4' #~
'

'

', he will succeed on the merits.--
.

'('[,.,,[ . . .* ' . . ,b. ,,3 Finally, S APL complains that the Board improperly failed to require a "fully
'

'> ..,

- .'. . . . ; i,-'

,''I compliant" Safety Parameter Display System (SPl)S) as a condition to issuance3
, ,

, 2, - ) : ' 7 . m ,; . ~ . .
'' N.g' of the low. power license. Basically,'an SPDS is designed to provide a concise4.

,.*
, ,,e ;, 2 e., c,* display in the control room of all critical safety parameters. Although all the..,

.," '' . ,

[ * ,' , ; . ' /. q
information available on the SPDS is displayed elsewhere in the control room as. :.. ' .-

. ,
'**i '

* ' '

well. the SPDS provides control room operators with a central display of critical.,. ,,

g. , plant variables to aid them in rapidly and reliably determining the safety status- C*-
..

,

/ :* of the plant." The key purpose of the SPDS is to aid control room personnel
- '- '

- ': ,' during abnormal or emergency conditions.8
.' ' '' L- Supplement I of NUREG-0737 sets out various requiren.:nts for the SPD5..

' *- - Among other things, it must display critical plant variables, be located in a place' ' , .. ,

*"

*1" "% that is convenient to control room operators, be isolated from safety related
'

. ,
,

, .J,' / systems, and be designed to incorporate accepted human factors principles.s2-
, ,

' '
' '

;
,

*
,

Supplement I to NUREG-0737 also provides that SPDS requirements be imple--

- ,
mented on a schedule to be negotiated between a licensee or applicant and the. ..

' ,, NRC staff.s> As far as Seabrook is concerned, the SPDS is not in total compli-
' ' ' ''' - - - i -

, ,

< . -

ince with each of the requirements set out in the Supplement. To bring it into.- , . --
. ,

' '

.. . , , , '. '..,a '

full compliance, the staff proposed a schedule to remedy identified deficiencies
*

- ;. .

. . .

, . ' . '~. .;; '.'
.,

-

; ' . " .,

., ,,

,e
* '. .- -

. .
, , .* * . . ..

'

''...I* The Attcrney Geners! concedes est use or se erwthird octave band is acceptable tut arpes that Na'y'*
,

a, eneasurunerts usu g the full octave band creais eragh meenairny to jusury evidanuary emptornuan. We

s *
- 1 '8

, i:
,,

a
,, ' y;,, .-*

. -

,.'s, ' * ' . ' , , -(' daagreat There are rm facts in d6sputs and the Brerd reasonably cmetuded est the appbcarsa had sausnod' ,-. , ,
* *

'pbcable regu'aiory reqarenants
. -

a ..

* ' * ,*,

, ' , . . .
, , ' . ' . "Eckenrode. rol Tr s22 at 2. Tr. 931. see gewauf .BP 8710. 25 NRC at 197.

Nadelr4a Decane Co. (tarnench oeneraura stauar t| ruts I and 2). AtAB s06,21 SIC 1183.1190 (19151
'+;., , .

, . ' . . ' , , ' si see SVREo4737.CanAcauan at DG Acta Plan Raqarwnerns (%ernher 1980) at I D 21; id. sugiernant
L

. -
,

*' ,'
*!* o e = '

,
*

*, . '.. *; I (Decernber 1982) at 7.,

?* , s * 32 Eckenrode. fot Tr. s:2 at 2 3.,J'*j 1,,4 fe. 3 ., ,, J .,, 33M at 3.
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: Q.. A y ; ,. . y , . 9 i + ;n ;, ,
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.. ., . .m , - , o. ,

. f @ , r 3;;.;, d,.. .. Y,.f, . .r.' ,

-

.. . s -

which, in the main, would require completion of outstanding items by the end. '|, ,
;. .ts. - (,. f.4 - . ; , $' .s /'.[1 of the first,refuelinj, outage?'

@.h M hh M' Q,,7.Y;o., l,y F1,t.:r%}f g;, ;[$;I' 'G|,.,,.'MKhO.
. '. it' - During the course of the proceeding below, the Board decided that all such'* M

,

, . . .r/. * ,. corrections could not be deferred until the first refueling outage. At the same

D'gs;Y.Qg/,h?ff.',Q')h)W.'f),,,,,,j'. [ time, it rejected SAPL's assertion that all items have to be corrected before
, t a low power license is issued. Instead, it mandak :crtain actions concerning

. | ; y . .'f y, . p, ":t(J % ,, 4 , 4,'; *,.|* three deficiencies before plant operations exceed h . , percent of rated power and
g i...* . 3

j | ;;,. . . -

h* ' . 'M ' found that, with such actions, the public will be adequately protected. The bases
f ', , , b . - %. y. :d, , . * ' g j.(. ' ' ,, ', , , *: ',for the Board's conclusions are fully explained in its partial initial decision /5

,...
'

.

.,j ',., ,i|/'*, 7, a' j ' .', J ' . . SAPL challenges the reasonableness of the Board's determination but fails to

3 *-- ..
. . , s '. address the Board's specific findings. Instead, it continues to assert that NUREG.+ t .. V ' -

..

,., ' ' 5 , 3 , * s . .' c . , , . 0737 requires that all elements of the SPDS be in place before any license is
f . ~ '. ,r , j '1,, ,; '

.

issued.

*

4. j ~V. ,

.-

c. We disagree. Section 50.57(a)(1) provides generally that an operating license.". * ". . . ; 3-
'|h may be issued if construction of the fxility has been substantially completed

.
. ,

*( , ' } . > g ''.' , p 'a b, .
,

in accordance with statutory and regulatory requirements. Supplement 1, which,,', p,y , '' -' . , , .t ..

- ' - , , ' } sets out the requirements applicable to the SPDS, does not impose any fixed8 -.
,

' ' ' schedule for implementation of the SPDS. Rather, the schedule is left essentially./ -,

.,~ ~,,| to the staff's discretion. Contrary to SAPL's assertion, we find no requirement
' '

, ,, ; '3, that all elements of the SPDS must be completed before low-power operation is'''

,

authorized. Thus, SAPL has failed to satisfy its heavy burden of demonstrating*
-. ,

'
- that the Licensing Board's determinations concerning the SPDS are wrong!'','

-

''' "

y- .
The foregoing conclusions do not mean that the intervenors' appeals fromi-

.i - - the March 25 partial initial decision are necessarily doomed to failure. T'o begin' ' '.,': .
.,

', "q with, even on the issues raised in the stay applications,it is possible that a full| '

,; , ' ' ' ' brieSng will persuade us that the intervenors should prevail. All tha. we now'

, ''- e .

* '

decide is that the stay papers do not themselves demonstrate the requisite high!-
' '

*-,- ,

'
- probability of such success. Moreover, we do not consider on a stay application

. .T ' .'.
.;.s . . s.

any possible Licensing Board error not asserted by the movants. Presumably, the.' '. *"

f i,k.,,-, ,
,

. ,' intervenors will advance in their appellate briefs claims of error that, perhaps
. ' .; '*

s ..,, y , .,. * , . . ,; , - j - because of the ten page limit imposed by 10 C.F.R. 2.788(b), were not included
, . ,

~"
,- -[ :. in their stay applications.*

,

|t ,'*| , |s - |[ . , * ~ 't- ' ' .
s , .- .'. ,. ' *

,' 1*
. ,, .4,- s_ .

. *s;.
.

.,y. . .... * '.. c= . .

.. 3. '
,

ic:. . 88/d at es. See aire safety Evoluuan Report Reisted to the operauon or subrook stauan L| ruts I and 2.
. .

' ' *

''.,.,,'1 - ,'.
,,, ,,

g . d * . , ,1 d supperners Nat 6 (Octaher 19s6) et Is.s to Is-6..,.. . ,

83 see 1.BP.s110,25 MtC at is3.s7.199-205.,s; .N i. 5'' c, .:*

*. Y, ',y . ' . ohy an earber scheide agreed to by the appbcarna haJ not best. entcrted. At. hough tesummy by such a muness

i.

. . ' , ' - 38
,

5APL s'.so a",eges ht the Board erred in fa.hrg to duwt the safr to prodoce a miness who emad esp!ain'' '+ .
, , , . g.

**,d,, , ' - J , .' 4 - 4.,*. , s ,4
,. ] may han a beartra on the reasonableness or Ibe schedde uharrately estabbahed, and the safety impbeaums. if
+',.,|.; ,, 3.

*.% ., ,, ,
any, or s.ach schedde, a would n<a affut on.r rejecuan of sAPt/s arpmera that Nt'REo.0737 repares a "faily

i . . , ' i ; ',, ~ '- | ' Q ','' . , .' y3,,', . . . , ,,4
,

scenpharm" sPDs ber<re a low power Leerue may be issued. Thus, a does na bear e mr dispraiuon of SAP 1/s
,

.' ,',,
stay request sAPt., or course, ta ermied to perucV. ante ns objeaxm to the resemabbesena of the Board's decision'g g , , ( i ,. *g as gun c( na aryeal on the menta.'Q . *
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C. Ilarm to Other Parties- --,
- . .

~ ),, I/ ', ' ,.
. .

I;Q' ': y| .; 9. . *r,''/ % N,J 7 17 7 _ .'f.y' S's,';'' ,Y. ,power testing at the earliest time possible constitutes a genuine deprivation. Re.
The applicants argue generally that the loss of the ability to conduct low-.-,,

,.

.- |= '.. .,U'1. '' rf .' 'y j .'a r,j i lying on an affidavit by his consultant, Dale O. Bridenbaugh, the Attorney Gen-

(A.S.,. c.,0, /. ,h.@f ;j/.c F@5|;(6#;Y
,

|; ; r * .,* 1 ': >S'" eral contends that low power testing requires only three to four months and that,.

',M'%(.'I. t,INj|f.- t,y'.,1,'' ' , I,I if: i' {
''

there is little or no advantage to such testing where, as here, there is likely to be
f 8 's d a lengthy delay between completion of such testing and the commencement of

f :. ' ed * * 1 ; . ,g ' , 'j ,1J . . full power operation. Indeed, in Mr. Bridenbaugh's view, "the initial operating
' W, . c ',. * * , , . , ' ' , ' '[

if , ' '
'[ ' L, , phase at a new nuclear unit can be most efficiently performed if a smooth tran-,
, ,,g,< '., 3- ,,;..--

.|'...,.- u.* ;,.; . * | ,'
sition is made from fuel loading to low power operation and on to the power

*
./ .

.

' '

testing above 5%"".

. . , . . . ,. ; ,; The Commission has indicated that the primary benefit of prompt low power
' ''

, ..
,

,.' ', . M
S.,.|,7.(,.,,,,t J . ,, T ', y testing is "the early discovery and correction of unforeseen but possible problems*

. , , , i *
,' which may prevent or delay full power operation at an enormous expense to [the..*

, . ' . . ' . . ?, ,. f t, ,. ' , , 1.] utility) and/or its customers."58 In the typical case, we would be inclined to weigh
*

' , r , t.;| *
., this factor in an applicant's favor. In this instance, however, all issues related. , . . * q. *e-.

,
,

.,*:*| to a low power licens'e were litigated in 1983, yet the Licensing Board did not
4 .i. ; . J. . , -

.

'' '
.

.' ;* issue its decision for almost four years. flad it issued its decision in a mores- , . ,,. ,

* * **'
* *N timely fashion, appellate review of pertinent issues would undoubtedly have.

,
'

long been concluded, obviating any stay request At oral argument, counsel for
'", - -'

,

a - '? the applicants pointed out that financial difficulties led to a temporary halt in the.,"

Seabrook project and, as a consequence, the applicants did not press the Board. .

. . ''
. to move promptly to resolve the pending matters." Thus, the applicants bear

-

'?- .' sorne responsibility for the urgency they now attach to the need for immediate
'

- -
, -

'

J| Iow power testing. Although we do not question the reasonableness or necessity
. . .

., ,
'

of the applicants' decision not to have urged earlier resolution of issues related
,;

- ,.- -
,

* , '
' . 'v

to the low power license, we find that any harm to the applicants would be to,. , ,,

'' -
.

, , . ' ] some extent attributable to their own inaction.
-

.

*'(,"
.. ;>, .,

<. ., . ..
,

*
D. Public Interest. , c , '.-

,
,

,

.< , ' " , " The Coalition asserts that the issue;; raised are important and novel and'. .;
, g,

''*

* ' -
,

that the "balance of equities" favors issuance of a stay to preserve the status. .. .. , ,..

-k q.. ,* ,
' ' . '(.I.', f , . , ,, 4' V. ,

.
:.

"
'

quo "pending a decision on the full power license or fur:her review."* The
- - .. .

, ' "' '* " - D
''. *. . .

Anorney Generare Mouon tar stay. Eakbit I at 4.
,

, ,,

' ' , . * . ' ' ' , .
''A

, *

' * '' * 38, , , ;. . CtJ ss-12. 21 NRC st 1s90...
*

* ' . . ' " Am. Tr 1949s ("Nobody us pushirg est Board fcr a densum et Nt poirt Cerunnly I was act") It was aca
+ i*.', .;i.

i. ,- * =. , '

uriu.1 kne 1986 ht to sphcaras tendered a mcs.m requesur 3 stswance of a low-pour 'acense. See Appheants'
'

.

', Maum for incorporsuan c( Canata Ma:ena's in Record. for C3osea of Record, and for lasuance of Part.al trutal,
,

. ' ,, ' , * *
* '' .

.- Decision Authorning Issaance d opersur a tacense for opersuan Ncs in Eaceas d s% of Rated Pour (hne 17.. .

; .# ;* , , * *
e, rq. ,4 *.

' '
'

1986).,

pa. . , y; . , j s' | , , . Coahtaan Mem fee si4y at la.

( . s .. s y ,\ -

*- .F
* ,

1 s . ,
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-

.

N.'|5. M',,I;. 9 ' ' $ :,* j[' [',Q*y@&, ,
''.!-

other movants raise similar arguments. The applicants contest the movants'.. .e,

assertions and claim, instead, that there is an affirmative public interest in

W O''. .9,y;/;', M .
'

testing the readiness of the plant for operation as quickly as possible. The NRC' MIN ';
. f

,p. ,.;/
'**

.

staff believes that the Commission recently addressed the public interest issue

b $ ', e,$[f,',M'|,<(. E, M {'8.|., ', h ,7 4 * y
dM,G,*:A ' *

$'INNk,. L ,
y

. [ implicitly when it decided in CLI 87 2 to stay issuance of a low power license
.? f,c r.'. ' pending the submission of emergency plans for Massachusetts.'' The staff urges

q. .,y t c.*; , . f.||,;!
us to await the Commission's resolution of the applicants' motion to vacate that*,

( . 'j. ,: a,-; ..

y. ,e , ' ,, f ,. f, stay before reaching any overall public interest conc!0sions.*y.'-% i
,, , . , ,

, , . : , f. p We have decided not to defer ruling on the public interest question until*:'

,r..~... *
. .

the Cornmission completes its review of issues raised in CLI 87 2. The staffJ 2 " ' ~, 7 " '. ,f .' ( ? .. ','

' ,v
.

-

,' y ( ,'' - N. ' * ,
7 argues that, if the Commission lifts the stay, we should be governed by its'

.i. .
,

, ,

judgment that the public interest favors issuance of a low power license. But the'o'''
, ' .'.y , , , '

. .
. , . y, . ,

' '< ,.

Commission's determination will be limited to the single issue concerning the
,

~

- '
.-

. . ( , f' ' , . . < , .
.

filing of an emergency plan for Massachusetts. It will not represent a .iudgment; , '' -
^

. 1 ' ' ,: , on the overall balance of public interest considerations. Thus, we see no reason
, ,

~
'

- .b

, ; ?,1,' 'i .y; . ;' c'.-
*

.

>

''
.

to delay disposition of the stay requests before us,
,.

-[=1,,

Tbrning therefore to the merits, we note that the Commission in the Wrcham*
<-.c. -

.

case provided an analysis of the public interest costs and benefits of low power.' ',
* , , , -

'
'

. ..

l testing in circumstances where it is unclear whether full power operation will'- .p
.' . ever be authorized. The Commission observed:. . .

t..
. .

, ,

.
. .

So Img as an arphcant is withng to invest the substanual effort and money necessary to'
. ;

atternp to obtain a full-power License, the possibuiry d fuu-poutr cpersum at a future datee ,' .

' , , . ,. . gives substannal value to low-postr te:Ung. Moreover, whenever a loa-poetr modon has*

.-
-

, 'g
.

- , . <; been fded where fu!] romtr issues are also pending (a cornmon occurrence) there is alwa>1
uncertainty ostr the outcane of the fuu power proceeding. Delaying the low-power ticense', * * - '--

f. ,' # ', untd that uncertainty is ehminated irretnevably d*pnves the apphcant and its customers of'
,

*

- ' +

' ,
the substandal benefits of early low power testing.a2.,, ,

. , . ,

u,
.

.. ,

,' f,,
,

The Commission observed that section 50.57(c) of its regulations, authorizing' ' ' '.;' " **
- ..

*. ~ . , , |',,'' r. , the issuance of a low power license, is premised on the idea that "the inherent'c
,

benefits of early low power testing outweigh the uncertainty that a full power
,

_A- '* 4*
. . , . ,; , . .

' , ~ ; . ,| .' ,

license may be denied."" We are bound by that determination absent, at least,
',

-

'

-
', ,

some demonstration that circumstances unique to Seabrook warrant a different
, ' *

ii. ., .s. , .

.M,,.'.**'',*....,",,...'.''d
J '- .

result.'' There has been no such demonstration..^
,o - . .a

-

'

.. .
-

t ... .

. , . . . ,,,,-': , ' .;' .
,

: '. a?., n , . , . :. . '.. ~~ .

1a . , . ,*

.,v g , , . ~ , ' , % ,, ,: ,, . .. ..;
.? *, , . c - sis,,2s NRC 261,-* .; , .; r'

? ,' . c * , . e 3,, cgggs-12. 21 NRC at is90,,,.>*7.i - . .,
-

. .
,

,4

;r ' ,1 i ', + . ,4 cid at 1s91.
,

* *
-

. , . , ,

The Coun or Arpsa'.a vi sharews ans cd Se www est $e pu%: interesa dd aca ec.har etnirs'y revor or;,'. . O 'j . p .'. >'.f ,,3
. ed

/ . , ', ,. |=
.-,g., ,

Lafavor Se grant or a stay see C wana. 772 E24 af978 segnacandy. me eaun dW not emclude that $e pube

'fa * #: * ',.' .tg, ' y ; -. . .

. interest reqared a ma.rmanawe or Se status qua..*j,,* '? g , ,y ee , .

* - - s2
. * .>*

, . . , ;
,, ,

,

s --|s.
,

4%' '

e. - - ..

.' ic
' *

.
~

4

,

,

4 4

4
,

.

.
e

W. ,

. e



' , -. ' ~ '

e, . .. . , -
. ,

.

,
.

. . . , ,' e.-.
6

_L q . 4

,-,
. .a . s. .

. , . .,,
. , ,

. . .

. . ... . .
, .

, . .
. ,

,- <.

. _ .. -
j :. ..s. . s.

,

. . ..

.
_ 1 -

.. ~
.

- .., ,

.. , .. .

. . . .

..< . .
.. ,

, ... . ..

.

e e . .., , .

'

-. yA
The applications for stay of LBP.8710 are denied.: .. . ,; .

...'.*.N.,.'....,.* -
It is so ORDERED.,. ,:

,

., -,:>r,.'.,.

f...,.-n( . ,*.,s. -
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- '. p '1 Units 1 and 2) May 13,1987., ,
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%" 4 ..I. 4 4
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-

, ci !~
. .

..!. 1.- 3-._ ..
; . c '. . In this Partial Initial Decision, the Board rules on all outstanding emergency'

, . . , ,

' ,J . planning issues, finding in favor of the Applicant. provided that certain condh'
,

, ,"*
, . ' '4 tions are met concerning information to be provided to the public in Appilcant's
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3,
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1 .'' . ,' PARTIAL INITIAL ''ECISION ON. . .
.

'

'. EMERGENCY PLAaNING ISSUES
,' & u. . : . |, _c. ,.. .

. c. 4 . .q , -
,+..

, .

In this Partial Initial Decision, the Bc d resolves all out$tanding issues con., .
- . '' '.* -

2,. 3.
,

. . . - ? ' '' , - c cerning offsite emergency planning favorably to the Applicant. Commonwealth.
*

*i ;. |' Edison Company (CECO), subject to the condition that certain information spec.
'*-

. ,.
'

,* ' + ified by the Board be included in the next annual revision of Applicant's emer., .'
. ' . , - '

'
..,.

'

j i ' ' : f. ,. , ., , . .* ,' , . gency information booklet..

..
,

, , ,

*.
. ',*

.,' *,,,*.w .
. ,

. ,.

;e
, ,. .

. Jac ..
*

PROCEDURAL HISTORY. c . . . *

, . .,.
,

, . ,,
r: .,L , , , .... , . ,

*i. ' f. .j i.'E * .. fl As fmally refined for hearing, Intervenor Bridget Little Rorem's single. two-
'

'*.

..t,.,..
.

J . Oe. .'..M..,... .

i' ~
part contention concerning emergency planning stated:<

, .,, . ,; ,- s,. ... .-. . . .

. . - n , . .,. . * ._ ,* . ..

r ,, e -
..,...,,.4 , . * * 1. Inerveor conter.si em an asequa ernersency plan for me ariis.oos swien;.-

- ' . . . m . . r .. : em.
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s.
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* *
A Lh6Fd art d 6e engaal tenartxm. l(sk was d.aransaed by $e Board Praheanes Ceterance order, Ama. *-t J P, ,
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''

. ,.c . 7 , ,

. . . '' -

1, (a) a prostam for informing the pubhc eisin 10 miles d the Ssatim of the meansrj , 9 # ( b ,

.- , ..

', for cttaining instruaims for esacustices or other protecuve measures in the,% ~ ' : , ,
,'*

.; , . * -
. event of a radiological em(rgency onginating at the stadm;'

.

S; J' ,.'. (y '.v$,',,b,.9,' , , ''$ 'L, ' U , ' $ ,j. ' , ,
' *',' fe '. ' '. d

.

|? hcmes, can be evscuateJ or adequately pruected in the event of a radiological

- - (b) assurance that insntuticris uthin 10 mden, of the Stadm. such as nursing
A[;,C ")1[.i' d. d:
**. . ' , , '

. . '

p |,'b, },@3',-
'

.,.

.., ,s, N[.[ ;$j, h. !',M. . . <(.'/. ,'x[,.|
,

***'sen eW cs
- ..

[ ''5k.j In August of 1985, Applicant moved to particularize the 6rst part of this
(' p:'Y'

,

,f % . . |;.4.* /g '.M,;
) ' q '$,* .s. .M c Q contention (referred to as Contention 1(a)), pointing out that the language could'

,,.,

be construed as referring to a public information program to be implementedK. - . . . ',7 > y, ,. . : i,,
' ~'

.,i %.'.: , ! 'T,' prior to an accident; or to notification of the public at the time of an accident; or' ' '

7,.. .,, .,

* ' . , to both. A period of negotiations among the parties followed. When it became," f.' ' * " g' L
~

y i ' . i , ,. . ; c T , ,(.
_ . , ' . , . ' ,.,

'

apparent that a stipulated particularization of Contention 1(a) could not be agreed
,

T . '. ** ' ' . - .V upon, Applicant renewed its motion,
, j, . i . " . ,' 'l . ", t N; ,| By Memorandum and Order dated October 18,1985 (unpublished), the Board

'' *
;.

,

,c ,, ' ',,t *; ,' restricted Contention 1(a) to prexcident public education programs only. How.'
-

,

.' ever, taking into account Intervenor's unfamiliarity with legal requirements con.,.<|,-
~ *-' -..

. ,, ,

, f* . ,[ ' . ' . , , ,' - .j cerning the full disclosure of her case, the Board made its ruling expressly sub-
'

. -

- i '. 'i ject to reconsideration if Ms. Rorem could present significant issues concerning',' ' S * -. , _...
' *

y | public information programs other than at the preaccident stage. Ms. Rorem'

, ,

timely filed her request for reconsideration la the form of an offer of proof en-'- '''' * -
,

- - .

', compassing seven specific issues which were denominated O^fer of Proof Issues
'' - *,- . ..,

* '

2 8.*
,

*

' , - ,a When it became clear that Intervenor was unfamiliar with much of the factual-
,

,
background to these issues, as contained in Applicant's emergency plan, the .

,.,a Board directed the parties to embark on a schedule of $ lings and conferences'
. ,,
t '

<- '
, aimed at resolving or clarifying the Offer of Proof issues for hearing. As a.

,
' * ~ ** result of those efforts, Intervence withdrew Offer of Proof issues 5, 7, and *

.' ' ' . .
,

8, and the remaining four issues were much more speci6cally defined and
.

''

.
,,

'

.,(, .'. focused. By Memorandum and Order dated January 31.1986 (unpublished),*
- ,,

, ,

the Board accepted Offer of Proof issues 2,3,4, and 6 for litigation... . . , 3 ,.
,

, , .. .'' '' March 11 and 12,1986. The record was closed at the end of the third day's

' .- Hearings on emergency planning issues were held on October 29,1985, and'
% .,,

'
- -

'7, . . -g..
'' 'J.-

.. ,,,., _
.e session. At the October 29, 1985 hearing, Applicant presented the testimony*

s

'

. - U. , ..
'

of Lawrence D. Butterfield, Jr. Mr. Butterfield is the manager of Applicant's*
; -.

. s ", f Nuclear Technial Services Department; has been employed by Applicant for
*

- " . ~ . , , ';
t* - _

' , ' . . about 19 years; and has been involved in emergency planning for at least the last
''

,..L -c <
, . , ' 6 years. Testimony of Lawrence D. Butterfield, Jr., Concerning Contention 1(a),

** '* ;. , , ' , . . .. ., , . .

'"(,',,' . i

. ,. i . 9 .- | a
- , ' , - ff. Tr. 465-B (hereafter Butterfield) and Supplemental Testimony of Lawrence+ -*

''*
,

,. .. '. D. Butterfield, Jr., on Rorem Contention 1(a), ff. Tr. 465 B (hereafter Butterfield-
.

''-(. ..)),0 ,' ' ' . . .- .3 Supp.). Staff presented the testimony of Gordon Wenger. Mr. Wenger is an
NJ A * ' ,; Emergency Planning Specialist at FEMA Region V and has held that position

,.,-[,,,I~'N1'[*[,~j, M;j for the last six years. He is the Federal Team Leader for Radiological Emergency
, ... ,

'

, , ,
.
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' . . . .
' '- ]q wa ;R , ' . -

. ... .,

.a . g . ' c?. . ' .
,

Preparedness Planning for IUinois and Indiana. Testimony of Oordon Wenger. _ . . ,

,J,, 4.J.?' f' Q:"'- Rega ling Rorem Contendon 1(a), ff. Tr. 518 (hereafter Wenger, ff TY,518),N Z: t j'd'.I$,' NYY,N]'N/ At the hearings in March' 1986, Applicant presented the joint testimony ofg 'j '
r

j!'QU.9 f < ; p ;i h, .'.-} |;.% .O 0,f f Mr. Butter 6 eld and Jana Falrow, the Radiological Emergency Planning Su-

i,;;i.> Q,3. m@; V.J N % '.+:[:. ,; k
'" pervisor of the Illinois Emergency Services and Disaster Agency, Ms. Fairow

y? -(,J/. c".,Ma'f;D'g.I"S' h/ is responsible for developing, maintaining, and supervising the Illinois Plan.' .QT/.
j'' for Radiological Accidents (IPRA) for all seven nuclear power stations in 1111. , ,9|. fir ;d Q ,gj,j 3.,V' d

'

,

p 1 | * '( e , .
n ';. ' .c

, ;., nols. Testimony of 1.awrence D. Butter 6 eld, Jr., and Jana S. Fairow Regarding, .

,p ' t. ' f ?''',', ].i') 'y',*.'. Contentions 1(a) and 1(b) (Emergency Planning), ff, Tr. 690 (hereafter Butter-.

" ' ' ,' * ; t ;|' -; ,t.,'i Seld/Fairow) Staff presented additional testimony by Mr. Wenger (hereafter, . , ' , ' , - . ( ' ''; [ ;'l] Wenger, ff. 'IY 931). Intervenor sponsored no witnesses of her own, electing to

.

'' }, , ; ,' " '

. ",. .e '

. ,s ., 7, , . develop her case through cross-examination.
.

('; j''... A ,'.. ' .,.'',,' [|,,:i
' ,

'

Proposed findings on all issues were 6ted by the Applicant and Staff.
w O' . -. , , , ( q ,: . . . . | ' t * ,' y Intervenor submitted findings only on Conter. tion 1(a) and Offer of Proof Issue: '

,|','
N , 5, .|,[ *c.!j,

'. 2 Applicant, supported by the Staff, has moved for dismissal of Contention 1(b)3,,f*i.,. ''

. -, ' ,a, .' 5. ., .
; and Offer of Proof. Issues 3,4, and 6.,7, , : .

; ,. .

'.
. .j .,

.- . 4; . , ,: ;*.. - . .,
'

. . .. ,.

. ,% ' f ' ' '

. | RULING ON CONTENTION 1(b) AND< - -

'). .

' ~|* ; ' OFFER OF PROOF ISSUES 3,4, AND 6''? ','

..
* w. ,f,-

, *
.i; ,- , ,,'' At the close of the prehearing conference conducted on July 23,1985, the

.

*
g, ,,,

.'. :4 Board advised the parties that.
.

,

' # s- ',,

. , , ' * ** | >, ',
- ' *, a s + ,

* *.; 7 ' , , , Proposed fadar.g: pursuant o.10 C.F.R. annan 2.754 are indeed required t'y & Seard,
.**

ard . . . faDure to fde proposed fmdiriss is a defawh an any lisue., ",.,.....,.;,,*
. . . |, ,
. .. ,

-

J
'

, ' , . g . , ' , .h Tr,272. Again, at the close of the hearings on March 12,1986, at the urging of
- '

.,

the Staff, we reminded the panies of their obligation to file such findings, and
'

. . .; -
. .-

C ] , C O * i . .' * . ; , 1 ' . '.' j
.. ,

' '

, ,; we specif.cally put Intersenor on notice that a failure to do so would result in
penalties. Tr.1055..* - -

,

.
. . . ' ' f '. ; ,' N ,, ;'' As indicated in our discussion above of the procedural background to the'

. . . . ,.
,

, ' , . ' . adoption of the pending emergency planning issues, the Board has been fullyI, ' ,
*

. . . .. ..

.; ;f N j * 1 '.;' ' ~'. 4 r .*J.,
'

sware of the dif6cu! Lies faced by a pro se intervenor not fully conversant with our
, ,- . ' ' . ' . A. 3, proceedings, We have endeavored to assure that Ms. Rorem has been advised,?, . , ' a 'p,

-
.,,

.,.4.
.

of her obligations and has had arepte opportuni:y to comply with them In
, ,{ | s .;. ;,

-,..
, ,,,.,

J . ' ' i'c :, . J,,j :
*

.y . 5 light nf our repeated incructions concerning the filing of proposed findings, we
'

, p;.:. , . . . 1/ ,
t

, . ,,

.'

g .,. 4. : ' . , . 7.,t f , ,, . ,. c, i
must assume that Intervenor intentionally omitted findings on Contention 1(b).

,

,, , 1 and Offer of Proof Issues 3,4, and 6, and that those issues have now been.

Y : C . > C.' '. ' : abandoned. Under such circumstances, the Commission's Statement of Policy
''

D.. . ?.( ; -,c f . , ". .('' }|J S','':'0 on Conduct of Ucensing Proceedings. CL1818,13 NRC 452, 457 (1981),

J t'f'.:d .'';.* '# <;l authorizes us to refuse to rule on the abandoned issues, and 10 C.F.R. I 2.754(b)

4 9 .s::, M' .,' T'.'i ~ p. '.
, .

t .; > .- e,-u.c -..
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m. cf ...p . . . . .a. t

Q'@g%r J',4. A; 4' ? . */ i.N '
, -

permits a fmding that on those issues Intervenor is in default. Accordingly, weG.e ; 4:. /- ,

.T*
,Q,$ dl.[W hold that Contention 1(b) and Offer of Proo issues 3,4, and 6 need not be (" rf|''.q '

funher considered by this Board, and Applicant's motion to dismiss those issues :
4,/. @& W *| W ( S /,i; y m..h ~,. F d
;

V.g. u,p. M.. . ,h,3 . r.,M,p. . &,W };'i.r.. ;./.b. . .+.
's :%' '' W-; is granted. ' f-

!M. . * . .m. .,..*; n. o .

.p 9 v,. z, - . .s*.+*.
. . . . . .

b . k*W%y */. f.: - . av .e

%@f,7.y th (,*.;{?,N; .Q' 7;hg.,
:q m:fj...a ..

.

.. '

c p, Applicant has the burden of proving that its offsite emergency plan complies..? '7Q J;
,, % with the Commission's rules and guidance. Comiers Powr Co. (Big Rock j*

" , ' ' V , . .D j Point Plant), LBP 82 77,16 NRC 1096 (1982). "The regulations governing
~ 3.

. y y. g' '' -;; . f.:.. Q ; * .''I ci emergency planning are set forth in 10 C.F.R.150.47 and 10 C.F.R. Part
-

.,

50, Appendix E. Ouldance for compliance with those rules.is contained in i

7@.y ,,f' '. ? ' , Jp l\, . . ? +9 J V
7!W ;.. .

;fcv,y~".;'.'Q'71jf. * :. ,. ' . .M b : * NUREO-0654 FEMA. REP 1, Rev.1 "Criteria for Preparation and Evaluationf J.
of Radiological Emergency Response Plans and Preparedness in Support of

, q .W . $ <'y . '.2 ( ?. .x . . '*4 Nuclear Power Plants" (November 1980). Applicant does not have to prove that

f';s.h,: ..,.|;f 4 W ,.'.',,
.

''c**
.

every individual within the planning area will be covered by the plan under-

) ,,, ,.c;< N..i. M..,'Jh *. [ ''.'."
*M -

'

7'. *. - every conceivable set of circums tances. See Long hland LigMag Co. (Shoreham
.* p. Nuclear Power Stadon, Unit 1), LBP 8512, 21 NRC 644, 653 (1935). The- .-

. ,

7 ''/.-'' ' f |n. ; Commission requires not perfection but rather prudent planning calculated to L
'

'.. .
'

j meet the needs of the affected population..'( ."Y,'' ,N

' ''. . .. - .

-
. . . ,.

* ,- ! With this' standard in mind, we consider the remaining issues requiring ;., f, ' .. , ,
~ wf.f . ' , . decision, f-|a

'

.,

. ,c.
. . . . e,. ;

-i..; .. . ..
- .

. ' , V, . . . ' , . . j.

4, .. ' ; CONTENTION 1(a) !*- .

.>....., .

3& ..

.2; t , t.. .

;: .[$*}.

..y,.,..
- . r, . . , -,<. . s

n v. 0< Contention 1(a), as restricted by the Board, focuses on the adequacy of t:*

'f .. . )[T ;';
. . ..

Applicant's plans for informing the public within the Emergency Planning Zone }'

,'. , ' . ' ' (EPZ), prior to the occurrence of an accident, of the proper steps to be taken in !.: .*.. c, g . . f , , ; * * -
.

, ,
,

the event of an emergency originating at the Braidwood Stadon. Reduced to a ('' f ,~**; , ;. . ~w% .
'

,, , ( h ,r '..*, @".;.t.', ( ,' f' , -
syllogism, Intervenor's case en this contention can be stated as follows:}' ' ',;,, .* .

,

2, ., t.,
The only vehicle planned for the preaccident dissemination of in.?''-

.

formation to the public within the EPZ is the booklet entitled "Emer-

O.'
.;.,,'?- .2, ,. ..., ,. .r .-. .c

," : .: ', gency Information - Braidwood."8 "Intervenor's Proposed Findings on
. -D .,1,. de,. ..f', , Lit C '(

. . 'g ,.3

'
J Emergency Planning issues," Finding 1.8 The booklet is inadequate be- .

.n

. ,. . .j*.9 .; ;. ,, . i . 'J " c1 cause (a) it is inaccessible to those who are illiterate or visually impaired|0. ,'.t',.< . ,.

. , :t3|. ': '',,7 ? i.'q.f. g , . 7. v.')f'

. (Id., Finding 2); (b) it does not address the nature of the danger of a
?.,a..: . ,y : c c. .- ,,

. '

. d. ,y. [.%. 9. <.s. '.. ' . , . , " . ' . *.. fA,
.

c*'.j 8Ap% cars's Emergescy Manrurig Enhibit No.1, admined at Tr. 46s.a. refernd'to hereanar as "the hoouac,*
'

..

- , ' . $..'**." [ s** * J , .'
; % i e * .* , ; , ' , .d, *

' , '
I

,

* 2. *s . '.$ .h e '//? , '..' '
,1 sad cued as "BooOsa at *

, , M. .', Sci {,I * *., , p .. q ?*f * *. < . 4 . 46,f. * C. . .. < s,M. ,< c.I
.., .

lamarvwier F. led is propeed andees rumtiered I thnush 11, wuh too $ress awreared "9 " The are Fedeg !
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-

|,'l :, V , a . ,
, . ,) ,.. ,g .. s ,: information concerning the nature of a radioactive plume (Id., Findings

radiological accident (Id., Finding 3); (c) It does not provide adequate-

g ,( a , . . . 't . , .-
'

,
,

M| y?.M,'''e,'N.Y%r...'.'.,.[.Y';[2 4 7)1'(d) it contains misleading language concerning the provision of*

' .A,q > .: . . -9;p. .-T, ,*, Npc, g g , F[//
.' 'e.4 ; information and instructions over the radio in'the event of a sounding of*

'

;. ,,' v.s. i '' the Public Notificadon System sirens (Id., Finding 8); and (e) the plan

,NR.(,%{.''Mg'7hhl'Y f C 0 U.'! d[]
for its distribution does not cover all possible EPZ residents (id., Find-

. , ' .) 0. ing 9). nerefore, Applicant's preaccident public informat'ca programL* S it,' , $ : $..Y- J $,'.

:| - ; + is inadequate.q ;. /
;.y ,.'. , ,3| ... - :" .;; q''[.

4
..

. . .. y?.j \
Our first observation is that Intervenor's major premise is overstated. Wit..

.

'
* , , f'i. .

nesses for both the Applicant and Staff testified that the overall public in.
7, ; .. .. , . "; ' ,c

,' f ' ., ' .' . j- N '
,

y, formation program required by the Illinois Plan for Radiological Accidents in-. .

. , , ' . . ',$ / . * ' w cludes provision for annual press briejngs and the posting of signs giving in.** / '. #'

-

, 7 * v ,|g;. 4 ,)j
,

. , , ' , . . - , . ' , , -
,

formation concerning the appropriate Emergency Broadcast Frequencies to be
'

, .
. , ., ;l j1 j '*JS, tuned to in the event of a sounding of sirens.' nese additional elemenu of the#.', ..,

. '.' .P, c: t h program both supplement and draw attention to the material provided in the7, . . .-
l

~'.,';,*,'. : * % ,. '- f f,. [. L:4 *f booklet. The booklet itself is not the only means for preaccident education of,

N . c *.' EPZ residents.. , . . . ,,

**;,:''.'...- 0 ; g ;. ;. Nevertheless, the same witnesses make it clear that the booklet is thex
* ' .*. -'

.

cornerstone of the public information program.s If t were seriously deficient, the: , ; , ' ". - .-
,

;. / - '

program itself would almost certainly be inadequate as Intervenor asserts. The
- * . ' f., Board finds, however, that the booklet is adequate to meet the requiremenu ofq ,

,

10 C.F.R. I50.47(b)(7).
'

- -
.

.
,

5, .
, .

' T . '_ .
'

..

, ' , ' ] , } , J,] . , i Visually Impaired and Reading Handicapped Adults
' ,

'
,

'.'#" '

,.,; - ; Intervenor questions whether individuals who are visually impaired or i!!it--
,

., ,

'

g, , ; erate, and therefore unable to read the booklet directly, will receive the preac.. . . . . .
,

cident information they need. A number of provisions in the Applicant's plan
*

.

.-
. ''#

*

.. .-., .g ., s

s -| . . for information dissemination suggest that they will; no evidence in the record. ..,
,

. . , l' ,'.". ,. f. , t, ": indicates that they will not.
'

'''.
' '

'S : Applicant's program clearly does depend on some degree of cooperation
*

. f ,

' [ . j . ~ [. among frierr. relatives, and co workers that is beyond CECO's ability to con-. . ' . ' . /,
' * '*

.- 4

! . , ,:,.
,* ..'. trol. but there is nothing in the record to suggest such relian e is unreasonable., ;} ' [ .

.. ( f. .

household would * hare the information contained in the bookjet with others

..
, .

'*'.; .' p,,",. Mr. Butterfield testified that he expected neighbors and members of the same
*

.

T}. f ,. . , , '. , ,. f, . c. ,, ', . , ; 3' Q* needing help. Tr. 418,482 ne preface to the booklet ;tself encourages mem.

*
- .. .;

..

, tc . ;, ~ , s , , i . ; ' * ,i
~

. C. bers of households to share and discuss the information provided, and also en-.. ,,.. .- .
.. . . . . .

* ' S, . - courages employers to advise their employees of its contenu. Booklet at 3. De
. , . .J. . ' . ; - i .g. . s

. , ,

. ,': : ~ ,:, . ..i ! distribution plan for the booklet calls for multiple copies to be delivered an.q y .t , 4.,.
,

< * i.; .
,* , .

. , . ..

''

.;.[,'.,l'.'.'|..'G;.:'.. . , . . . . , ' * .
n .c , ; *Ba=$.:4 sq H 5 A MA; wesw. E To sis. a 7.

,b.i f;' J g ,* ''.1.' ; , , .
''. '
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.

,

' * .p* .
.

,
, , t ,

' ''

' ] ;,.. v.; s.,
, ,

,

. . .. ;.. , .

w . ' . . , y.i f ,
'

.-' , . . f,

..
- ..

. .s 9 a '. m ; ,
-. . . . . (.t .x

nus11y to major employers, schools, health care facilities, and senior citizeni J. 3, ''s'y'.|; ..ie
, .,

' T4.e . ,f. ,... rr n. . centers. Butterfield at 13.
'

' f..'/y. 'k d;%. E ..,[, .;I' , y; |. 3
We find that these measures provide reasonable assurance that EPZ residents.' J

.

w ho are visually imptired or reading handicapped will receive adequate preacci.

-

?.% d'.',% *j T J r) ,y ;, c'j| .;,Ne
$ *U.-

.k:.f;;nd
i.>. 0%;N[@ J.,;.L..'~c.[.7[M.hi'' . g('4'Wi:' %

dent information concerning mctsur's to be taken in the event of a radiologicale

3 .
emergency at Braidwood.

U;''.'s,M:? 8;&j f.i ',', ; ~ ~w .. n f
'1. ' '/'[, ,(.hc. - [c. ;., . . |: 'O Q '.[|'['I 'Explanation of the Danger of a Radiological Accident
a.

',
., .

-..: - .

. j ,.. 9 ,, . * .

c, . , c ' g >6 , ,,h , c ,
Section 7 of the booklet explains that waste products resulting from the+. .,

' *

,{* ,, ,,. production of energy by a nuclear power plant "could be hazardous and must bc. <. : ...

,' cs .! ., , 7 .. u ,. C kept scaled away from the environment." Booklet at 14. If they were to escape*

p ,,,.*, N t,. . y * '. the plant's containment, they would emit radiation into the environment. Ibid.
,

*
. . ,,:

, 3 , , f, ; J. d'M , ,. .' .' Section 8 warns that "scientists beheve th.st any amount of radiation, nof",
', d

,

]./ } . 4 " ! ' a, ,
matter how small, carries some risk" and "very large radiation doses . , mayj *' '

4,, .." "
. , , ' be directly harmful or even deadly." If a nuclear plant accident were serious, it'- ' *

,

,

- f . r . 6 , . ' .. , , " ' ,' ' , . ' - advises, "state plans call for protection of the public by taking shelter indoors
'

. . . ., ,

or by evacuation." Booklet at 15.. , 4 e ~, < ' .6 , '. , . - *

.
...

,,
~ ' ' ' ' '

We find this to be a reasonably balanced discussion of the danger of radiation'

'

'. , , - resulting from an accident. Mr. Wenger testi6ed that the information provided-
-

was su.Mcient to meet the requirements of NUREO-0654. Wenger, ff. TY. 518'
,

,
' *

1 i at 3. We agree., , ,

1-

'

. e . i

'
' *

," ' information Concerning a Radioacthe Plume,4 - ' *
.-

. ,

O;C ' * ;. .,
'' ' .' .,4 At the hearing on March 12, 1986, Mr. Butterfield testified that he had~'

,, .,
' ' '

developed language concerning the potential for radioxtivity to move off site in"r
, ,*

.. , ,,
'

, . . .. the form of a plume or cloud, and that he ptoposed to include this information in' * "

* '

,

4'.
' '

the final paragraph of I 8 of the booklet. Tr. 1026 27. In her proposed findings,n -
,

,

' J ' ,.T ' . Ms. Rorem asserts that this information is so important that it ought to have a-,s . ., ;-,

. ,,
'' '.' .; paragraph of its own (Finding 5); that it should be cross referenced to other

'* ''- -
.

(, ||f
'

,! sections (Finding 7) and that additional information describing the physical4 * " -
,

' '''' *''
.; characteristics of the plume should be added (Finding 6).- ., ,.

,
"

'" ' '
' -'

The Board strongly agrees that inclusion in the booklet of more complete''s' - -
,.

J ' , ' U, .. information concerning the nature and movement of a radioxtive plume is'
-

j] ' [ ...
' -

-) essential, and will serve to maximize the likelihood of public compliance with* *', --
. ,

', c ; , . . -
''-

. ;. emergency instructions. For example, despite the fact that 6 8 of the booklet-
-

,

,~.N '' '

U. . , , ., ' -]*. '
', | warns that radiation is "invisible, silent, tasteless and odorless," the terms..

, . " ' .,,[I''f,.,: "plume" and "cloud" ordinarily connote visible phenomena. It is conceivable,'

,,,,
''

.c ( ;;. T. ', therefore, that some individuals considering disregarding evacation instructions**
.

* ' ;1 .* ' ,, , ' , ;; J* ), ! (such as parents with children in nearby schools or recreation areas) (sce
,,,

2 i,

. ?.
\. . . . .. .

, . .rg '.,y , ,..r . .. ,

. , < , ,1.....n- .
,.,, , .,

..-x s., . -,.,p.-. w -

' '-**.y,. . -,. , .i. ,,,,

-

;. .. ,.
,

4' " 4 f 5,
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s
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t
.g

e,,*., u- v ,

,. Q ~ :fk . ,

Q9,.'e,f.;%;f;[%j[7'|
|:'] Tr.1016) might be tempted to do so by the absence of.9y sign of a "radiation

C ... .. *. , W .f H.,F ' - i cloud."
,

*: # '

' .

j?,7f;:.7,a' :.b,f''.y' .*;*( Mr. Butterfield testified that plume movement is dependent on wind' direction.';
w < a .. .

e.i f, '3. e9 fy .f p H [.W-J Q, ... rW ar d that weather is the pt! mary factor in deciding upon appropriate evacuation
. . . .

!W .iW.~Mf.hr).P@/rq routes. Tr. 488-89. Unless this nexus is explained in the boo'let, logically

P;{ J .S.j C.S,(. y' |y ;;J7, Q:yi.d., selected routes may appear totally irrational to the members of the public.

' ; ".%, . Q.7.".f.y.f M ( '

expected to abide by them. Some reference to th: manner in whkh evacuation.y. .* ' . O . %. Jg. / ,. jc <
routes are chosen should be included in 63 of the booklet where evacuation,

;i. . ; f,- i .,. . ;W J . .y;4 '' instructions are given.' ' .
. ,

..;". --*. f. . -

._.1.1 c .' Applicant has committed to include in the next revision of the booklet.
. s i~...s^.

jf N , o. ; ~. addition 11 information concerning the potential for movement of radiation in the '..,,,,'
. . , . , 7 ( g d ,. form of a cloud or plume and the importance of wind direction in determining. -'

..
. . . - - . , ~ that movemenL Tr.1026 27. The Board will require as a cordi1on to its'7 b. .?

. ,3.', /
..c.../'';-; .

. . '''

,'.'|.d ruling on this issue that Applicant ab:de by that commitment; that additional
' o '. ; J. :, .e.,,-~ / .

language be included to explain the possible characteristics of the plume; and
. | T . . | '.

.,]-
', y* [. ' ;.i , ,[

. ,f % ,
' '

,, ..

that information about the relationship between weather and evacuation routes-
,.

*C j' , . . ' g ;.. y. be included specifically in the section of the booklet dealing with evacuation'-

_,.4 /w. (currently $ 3).i-
., .. . , - ,.

: ,.; .-

,,. ..
. . .

.] i' ,f Mistrading Language Concerning Emergency Broadcasts,. ,
,,-

,

.s ,
- .O In her Finding 8, Intervenor argues that because Mr. Wenger testified that

, ,

. ' ?,.
[.e '

, . - there would be no case in.which the Public Notification System sirens would.
'

'
,

, , ' , ~ . 7 be sounce.1 without followup information being broadcast over the Emergency< --.,

/ Broadcast System (EBS) ('Ilr. 536), the statement in 61 of the booklet thatM- ' -> >,-
. -! . .. , , instructions will be broadcast"if there is a rc' eM1 for concern"is misleading. In.

, *t,. (,,'
'

the context of the full line of questioning in wh.ch . sis comment occurs, however,''-, .
. ,

it appears that Mr. Wenger is talking about 4 deiiberate initiation of the sirens. -

.,
, (* ~

'' , , , ' . . 3'- in response to an occurrence that might require emergency action (sse, e.g.
'* - '-

, ,

* ' ' '

'Ilr. 533). The "real call for conectn" language, on the other hand, when read
'

"f.' '; . '.. . ,.

j . g , - 4. '. - in the context of the entire i! of the booklet, seems intended to differentiate
' '

-
.

,,

'., .- '
-.o, . ? ' .1 between an emergency activation of the system and a test or other nonemergency4. , s - . '

s ,

,
. ,. / sounding. Since only activation of the system for a genuine emergency would

*
'

- , .

|' # ,j; be a "real call for concern," and only.such emergency' siren soundings would
':- s, ( , , , -

'

,..,J M,,, 9 j, i . /, . ' be accompanied by information broadcast over HS stations, the booki is not.. ,

,.. . , . ! .' j , } [ i misleading.,' ' .<' . ;6 , j.'i ' . "
' ' .' In fact, the real problem with the language complained of by Ir.erveno;'' -

,

; ',p.5 2 |, 'W ' .. .3
' , , . ,e is that it is accurate. If sirens are activated deliberately for test purposes or

,

. ' . inadvertently because of human error or equipment malfunction, no information
',- ''' -,.

. , ,,. % * ' ' ' ~'

will neces'.arily be broadcast over EBS stations because there is no "real';- .

. . . L.*.'. )''.:i.,,,..i.' ~ ;,-'. h' Y. "..? f y I;' ~ T. call for concern." 11.1. is unfortunate. The Public Notificatior' System is
,"

. ,- intended to convey a sense of emergency. Such a message necessarily creates
,

,

+ r . j. , .? . , . ~ . > ' " ,

,,i.,. .
s i.. -

; 456
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.,. . .d<... _ : y .3 -

'

' :: .f.'' . , . . ~ ( .. i.i . O 9 ) r! anxiety. The public deserves relief from that anxiety, when possible, just as itP

'r,M yh.W{.Sh"..,D deserves assistance when the emergency is real. Moreover, repeated soundings
,

' -

,.
, ~ . , - . :: 3 1.3 , . . . .,, . @. h without followup might well have a "cry wolf" effect, eventually diminishing

j f ; * r N . $. m ' '."c,eM,..,o. . . . . .
. o .

e '. 4 the effectiveness of the system.
... . ..

. . r,|o ' ef,. .W, ,
. @, . ,. . ,. d . . , , . . , .,% d.,ce,40,$'h.filfy3.gp, .Nevertheless, because the system is the responsibility of the State of Illinois
.. .- ..

9.i[iDi@/@QD/.O[fy;k6,d'.Q and not the Applicant, and because there is no basis in the record for our
; yv., J;?i. concluding that the information dissemination policy as pnsented is contrary

> 't',iM,Nfc@44 */ ;Q 0@fp;i')t] to Commission regulations or otherwise inimical to safety, we can order no
' ' ~ '](fly

. . ,,f,,,.
,

,.

Cr.'. ' ~ *Y ;.'; .') .fM .' : .' . j ' i.N '; change. We do, though, strongly urge the Applicant as a user of the system to

s; f *. '. .; ,.1. ,,; '' ' . 'c; w,','X . ',-d- 1 seek to modify that policy.
.

.

. '. ' z : .9 Q-; ,3. j<:. ' . , . .7 ; ,L
.

.

a.1- .** - , ,. ..,!.=~.,- ,, ,,
. , .

Distribution of the Booklet. ' . ,: s ,x - . - c s.
: . ,, ..! tj.

.

s;?' ;i;.'],.. y " $q a
.;; . . . . o. c. . ; ,

6e; Despite extensive cross-examination on this isnie, Intervenor identified only
.

4 .; ' ?? '. . .., one situation in which an individual might not receive a mail-distributed booklet:
,1 ' , j?, *,i . f. . " ' - 4 if the owner of a property were subletting, and still paying the electric bill,

; . 'J . . _
'> :. l i. ,; ' ,'r ,

0,'. - -7 -? and were having all mail to the property forwarded, and were not disposed to
i." ' ' ; ;[ .. ', , G, '. p . . . , advis'c the subtenant of the booklet, then the subtenant might never receive a

+. ., .,

s ., ;.

_ ,., y s i.,'*. s. E copy. TY. 512 13. This unlikely possibility becomes even more implausible when-
, .

,

: 1. J : .Q- 9 the person's oppori.mity to obtain the booklet through his or her employer,'

, . ' . , , 1 school, or health care facility is taken into accounL Butterfield at 13. We find
''

' ' " , /, that the Applicant's plan provides reasonable assurance that individuals within' -

.

, , ' ' . - the EPZ will receive copics of the liooklet.' ( - .
3 ,

'

:-
- .

. .. ,

^ -
.. ' ' ..

OFFER OI PROOF ISSUE 2'

;-

i.,. n ..
< a

. . > ,

. . ." )
.. ',' *

. , ;. As admitted for hearing, Offer of Proof Issue 2 reads:- ,
.

. . ,, ,

,' , r .

' ,[ ' , .T ? ;
.I ', '. . Amlicant must develop and demonstrate its capability to provide through scripu and/or other.' ' '' -'' * *

'

media informadm, substantive emergency information to adequately inform the public of
*

.e
* *

,

*
* ,

,n '/ , emergency informadon in the event of an accident as the Braidwood Stadon through all radio,
*

.
,,

W or EBS stations in the ingesdon pathway zone, so as to enable the public to effecovely''

'[e' ~'
* ,-. .

'
,

,' encuate in the event of an emergency and to effeedvely re enter the affected zone in the. |, ' ,'' ,
. .

,

*
- .

, ? i. . I event of an emergency.' *
.

. '
. .. . - o

.

', . m il
,,p | y ' s| , N ' t .( c Intervenor's Proposed Findings 912' focus on the adequacy of warnings

. : . . - . -

. ,:.J contained in the booklet and in pre scripted broadcasts to deler individuals re-
. . , T , ; .,. W.' ''1 { - /, ,,. ', ?sponsibic for schoolchildren or persons in hospitals, nursing homes, or recre-

''

. -
-

<-
.. . , * .

<
. j.

. . y i,/' , + .- ational areas from attempting to pick them up when instructions to evacuate
.

' , . . , d
N.' .Q 'y .C are given. Ms. Fairow, on cross-examination, acknowledged that despite these.i : -

.,

> . . * . * , ?,z s ?
'. > N . . , . , . o . q. ', . ' . :.. . . ,-

y ,g /, . ' . 2, , ;4 . ' .
.. . . ' Dus r* race is * * nuand or e two regs neerea -9.-'

..r..,'.i,''.
'

,

. . .
4. . .
: .

-
.

... . ,....;:' *

. . . a .,,.x...$
. ,,-

.; . ... 3.,"3,,,..O l 457
. . . .

-

5 ;..

. .tg t ,

- .
. ' -j...)

,4* ;

.
.

0
.

.' O ,

e s '

e 1

'
. 4 . "., S .

.,

, . .

., T .

%

e , e .

, . k

',
. - # *

-, s

, gg

% 6



. % : . . ;i. - <, 'x . -

3; .. + % ' . f. ; t . , .y , ,

- -
-

- c .N - , -
. ~... ,. ,

. . . . L ., >j;; .
.

-
x . ;;, < , ' ; Q u

r , .
.u.

'<
, . . ,*

'
, w

' .. , , i . ,

.

~.. . -.

-j, . . .

f; . , ' . r 4 E, .' '
-

.
.

, .
,

''

4..} .' u? -
* .

, ,. , , ,
m

. . '. . . . y y... .

'

.
.

m * .,.
.

s ., . .
,, -: - . . .r .. . ,81 m

- | ' .' , , q|.- -
.,,o

" ' Z,. . C_ . . .
,

' ; Y warnings, it was not unreasonable to assume that some parents might attempt
0 '5fVT i |('C.V | il. lay.3. .'.,

, . > . . ',. .

/ g.* to pick up their children at school or recreational areas. Tr. 851,,101(>.

13,',4''.$,kh."i%jhh:[N: '... b. ?.M.',M'Jf*2.Nr. As we stated above, the Commission's regulations require the formulation

5[%.;E.M[iMw/W N Y1'g y
,,

', of a phn providing reasonable assurance that appropriate protective measures
'

,

Pf2' .e.,
. l ' %I ;' and do not require contingencies to accommodate every conceivable set of

'

can and will be taken in the event of a radiological emergency. They cannot

. '* ' <' y ?, |i|J/,[| ;'h; .[d%;%,.a
* ||f $,6. '.' I.$

;. ,iy 7..,." circumstances. In thia case, the warning language used in the booklet, and~.
.

.'; J. H .; [. g O 4 Ji 'l ! mimicked in the pre-scripted broadcasts, directs parents not to attempt to pick
. :. y ' ;

. ,

' M . . .' .~ ,, , ;.4 r. . up their children; warns them that they will probably miss connections if they
, .

ti do try; and assures them that the children are being cared for by trained
, . , 4 .

" w,'...,. '

, - s ., u .4 * ;,,;. v. ...
4

; p, f. g , . . C. t ., 'J . : ..J . . 'M personnel. Booklet at 7. Intervenor suggests that the danger of. noncompliance
.

,A.f.'l
,! ~ .

,

p i|i. ; . .: ,' ,. d .1 o'~W|.' M ' I approach would be more effective, and it is at least as plausible that an emphasis

a !' .#w, with instructions might be emphasized, but there is no record evidence that this:. ,,. . .

%' Sts.<. 3):
M fg .. "| c .,, W];',s.,(y; ,li

; ,. :. on danger would exacerbate parental fears and provoke irrational action-
. .

,

Regardless, the language in question has been drafted by individuals experi-.
, ..

. .{ . ^/. 'I' ', , ; ; '. . j. ;!. i '.3 y .i $d .
'#'* ' 'a .g. enced in emergency planning and has been found to be appropriate by FEMA. ,

: l ',' (Wenger, ff. TY. 580, at 3). We find no basis in the record for requiring that it
4 W.'!

n b ' be modified.. 20 .' - ,
._ ~ :: : ,y.-' w

. .
. . .. . .

- M-
3 _. ;. ' , CONCLUSION- * ,

- -
. -; ..

- ;; < .
_

C - ... ('i - 1, The Board concludes that with respect to all matters in controsersy, the
..

; '

,
~ ,

;. 'r 7, . '3 offsite emergency response plan for the Braidwood Station coinplies with the.. .

s. . ,
'c ,* ,': N

'*
- c',c" - y 0 , . .o,' applicable provisions of 10 U.F.R. 6 50.47 and 10 C.F.R. Part 50, Appendix E,

', c
; and provides reasonable assurance that adequate protective measures can and.

' - , ' " ' . 3 ,' ' will be taken in the event of a radiological emergency; provided, that Applicant.

. . . , . . . .
* * -

. shall include in the rext annual revision of its bJoklet, "Emergency Information;, .... .. ,

Pq. - Eraidwood" a discussion of (a) the physical characteristics of a radioactive
'- *

. ., . , . ,-.

i ' ,. ,, , ,
'

% ..') , y, s plume; (b) the significance of wind speed and direction in the movement of the, ,

' i. .,. M, . ,.1
,

plume; and (c) the relationship between weather conditions and the selection of
'

.. - 7
''

.*
.

, .
-

,

y / ( ' . ' J ,.' 'Z, ." , ,, ; , optimum evacuation routes, the latter topic to be covered in the section of the
'

, |, ,

. ' . . . ' . ' . - | booklet dealing with evacuation..

.. ,?; ,, .. ' ,:;' .. .+' Pursuant to 10 C.F.R. $2.760 of the Commission's Rules of Practice, this
*- -

. ..,
* *

,..I''..- Partial Initial Decision shall become effective immediately. It will constitute
- ,- ,. r# h

.-
,*i, - j ., . 7 , .4 M

-...s , s .
.

'- .

, . the fmal decision of the Commission forty five (45) days from the date of
. , . . N. ;.' ::, .q'* 1 '

; , . ;. ,- issuance, unless an appeal is taken in accordance with 10 C.F.R. 5 2.762 or the,

.

, f . + > : . . s . ' '- ,. | * " , ' ' Commission directs otherwise. See also 10 C.F.R. $$ 2.764,2.785, t.nd 2.786...'
.

.

,
,

.4 ...

. ; * ; t <,' . f i . . , *. - ' ' 4 Any party may take an appeal from this Decision by filing a Notice of Appeal
''

- ,
,

/ N' -y'' within ten (10) days after service of this Partial Initial Decision. Each appellant. , ,
- '' -

d;,,.|j, f(, .i !.. ,' ,1. . T ft , , ' ' . (-' . . ,filing its Notice of Appeal (forty (40) days if the Staff is the appellant). Within

; . . . . ' 3; 7' c..', j..,, '...' must file a brief supporting its position on appeal within thirty (30) days after
*
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~' . ,. - | In this Concluding Partial Initial Decision, the Board finds in favor of the-- .' .
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I. INTRODUCTION AND PROCEDURAL IIISTORY.

..

'
. . . ,9

. . ,3 . - .
. .

. - ~*.

', e .c '/f . ,j 1

;., / '/ Commonwealth Edison Company ("Applicant" or '' CECO" or "Edison") is
_~ .

-

, .'

J.y y ' f * ; 4 '-
*

' ' '

the Applicant for operating licenses for Braidwood Station, which is located at>: -
,,

' 1 J-.. ,' Braidwood, Illinois, approximately 60 miles southwest of Chicago. The Station
'

.,

*' - f ' '' ' ' . i, consists of two Westinghouse pressurized water nuclear reactors, each designed
*

,' * '

to generate a net electrical output of approximately 1120 megawatts. Permits to
'

,

.i construct the Station were issued in 1975.8,
.

.

In December of 1978, the Commusion published in the Federal Negister (43- ,;. y . . f
p'. ; i Fed. Reg. 58,659) a notice of opportunity for hearing in connection with the

'

i ) ''u - ''

application for operating licenses for Braidwood Station. The notice provided' '
' '

.; that any person whose interest may be affected by this proceeding may file a. .

> -
"

,

'i petition to intervene. In response to that notice, petitions to intervene were filed'

.' by Bridget Little Rorem et al. and Bob Neiner Farms, Inc. The petitions and
'

. ,
*

,' - | ; requests for hearing were granted with respect to certain contentions. The Neiner
*-

,
,

*

., ,, . ',. Farms' contentions were ultimately disposed of in August 1985; one was settled
', '. ~%

. ,
'" ''

. ' . ' with the Board's approval, and the other was dismissed upon Applicant's motion
-

'
'

for summary disposition.2. - , . .
,

. ' , ' ' , .' . s' ..
'

Hearings in the Braidwood proceedine dealt with two contentions sponscred.

| "''' '

by Ms. Rorem each involving a number of subissues. The first of these,
-

. ...
,

',,.',.1 . " , ' . * .J Contention 1(a) concerned emergency planning and was the subject of our Partial
''

.

f, .,
*

,

.f.

- ,'.. . . " . . , * Initial Decision isstjed May 13,1987 (LBP 8713, 25 NRC 449). The second.'. *

. , = -..
r - -

, ,, ., . . , 7
*,[ , *- *

'** ,- g.

, .

' ( | ',
o ... . .

P ..* . . ..
' ' * *

*|-' ' t.BP 7s.74,2 NRC 972 (1975)..-

' '

' ,. ,. - , ''. ./ -,c , * * 2 order Appovig setCerners of Nearter Farms Cornennon 4 (RsCroad E.aplosion). August 12.1985 (mpubhshed):
' '

. , , , " ' . .,. order ortnung Corrrnonwerhh Edisan's Moum for s.mmary Dupcamm o(Neiner Farrns Cmunuon 1. August, ,
'

. . , ' . 12.1985 (erubbshed)., . . , ,,
, , s-

> -. q. ,. , O.
.r.

3,,. ,-.
. * * * .
. g.

*> .
, ,

<
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a..-
, 43,

. ..
. ,

, .

.

. ,

,

!

.
- *

,

""'-% ' i
- , . , . -.,

.. ,-
|

']
' * * :. -. , .

j.
,

, ' , . . ,
,

, ;. . . ~.,
,

s ,

e- 6 . >
. .

n.) .

:.
.

~ , .

- c
..

< -
., . , - "s.,

'%'- a* *.
, g4. ' ,

Ig" 9 %g..

. +~ > . e , s .



'
. *.

, .
,. ',, - -

3 -< . .e ,

.g ...y
r. . . , . .. . ,,

s . . ,J . ') .I~.['* * #'' ' |g , ./g ,

., , , -
,

, . ,

- -., ; , '. , . . - ., , .,

" '
, . c ,' , ;% - /r , . ,. , ,

,. ,

. . . . . .
,

. . .- s . ,-'
;- , ,

.

t
'

C. .
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.n
.

. . :n ' ' , , . .- .'

- .- ,

Contention 2.C, deals with issues of harassment and intimidation of quality
R Q ', . '., q' / k. . M, s,', ,'., . , , .'. ? ? control inspectors, and is the subject of this Decision.

'

. ' .
'' ' --

. . ', | ,wem ,,, 1, <r , , .- . < ,i
4.j.v .:; ' / . . P J '' '- Q c. . '.

On March 8,1985, long after the deadline for filing of contentions had passed,

M[;Wy,(,O'M'"2[k.4,%;69,|'',Mi..|6
-

3,c..,

7, '),,.'' b Intervenors filed a substantial, multipart contention alleging deficiencies in the

T.3!' g':2Ni:', % Braidwood quality assurance (QA) program. In a Special Prehearing Conference

.[id,''' jd) 'I f,y.",(, Q' < d ]# Order dated April 17,1985 (LBP-85-11,21 NRC 609), the Board rejected the
,

' t/, contention but granted Intervenors leave to file an amended version meeting
. ,0, ' , ., p'r ! , ' . * ,'. t ;

'
c ,
; , ,,

,a- .' certain stated requirements for specificity and basis,'' -
. .

):y *, | , * ; , . ' l, '.' ' An amended QA content an was submitted on May 24,1985, and, except for
*

2*

e,,. , ,

a,, ', "',.;' N
,

two parts that were rejected outright and Part 2.C on which the Board deferred'
-

;7., %:. V ,*' ,-
.

'

, ,' its ruling, the contention was admitted as revised.5 Subsequently, Contention 2.C' -

was also admitted by the Board pursuant to stipulation of the parties.'f.*' # #
, s y 7. .; ; 7 7 . ' * * | . In April of 1986, the Commission reversed the Board, ordering all of Inter.

-
,

, *

,
,

' ;L - - 1 ,f . ,- (,, : . . venors' QA contentions except Part 2.C to be dismissed for failure to meet the.

).: |,| ;,I 2 '. , late filing requirements of 10 C.F.R. 6 2.714(a)(1).5 The Commission also held'

,

b
, ,,

, .~ ~ F' jy'. that $ 2.714(a)(1) should have been applied to Contentiori 2.C|notwi*hstanding
'

;l.:, i ,. ,

, . .. ', the parties' stipulation, and it returned the issue to the Board to perform t'he%/
' ,^

'

,: n
five-factor balancing test required by that section.' Upon remand, the Board* ' ' ' '

a .' - i.
'' found that those factors favored admission,' and Contention 2.C was admittedf ' '4

' " '

in the following form:'
,

,

.

, ,
QCINSPECTOR HARASSMENT C0hTENTION* c

Ccotrary to Criterion I, "Organization" of 10 C.F.R. Part 50, Appen6x B, and 10.', -[
-

'
,. ,

C.F.R. Section 50.7, Commonweahh Edison Company and its electrical' contractor, t K.4 .*
7,

Comstock Engineering Ccrnpany have failed to provide suf6cient authority and orgaru zadcmal
,

'
'

,
~ freedom and independence from cost and schedule as opposed to safety consideradons

,
.

to perrnit the effeedve Mervaticadon of and correcdon of quality and safety signincant-
, .

, , , ' " dencimcies. Systemade and wid spicad harassment, indmidadon, retalianon and other
,* '

discrimination has isici ceen d.r:ued against Comsinck QC inspectors and other emplopes'

,; ,;
- *

,

who express safety and quality concerns by Comstock managensent. Such misconductj . :, c ...

, '' ' ' *
' ,.

< ',
.

discourages the identinestion and correction of denciencies in safety related componeras
-|

-

' ' ,
' a and systems at the Braidwood Stanon.'' ' '

. ,

' . ; .*. .O ! . ,

Instances of harassment and indmidation include at least the following:'

. , '
' - -

,

1. At wrious times since at least August 1914, including in March 1983, more than'*
' . ..., ' ,'

- - J' 't(,
*

,,
twenry-6ve (25) Comstock QC inspectors have complained to the NRC about harassment and

*

,*

[ ind:nidancm by Corrsted supervisors. Such harassment and intirnidatkm has been carried*

, ,, , .-- .
,

*,s* ' *
, ,

'. . . - s;+ ,,
- ,.i -

'
, ,,

,
,

' , ' ' f' '. ~

3Marnorundum and order Admittirig Roren er af. Amerded Qual.ty Assurance Cmureca, WIP.85 20,21 NRC'
,o ,

. ,. ,

1732 (1985).- ' . -<.
**

,.. , ,

*2 .: p ,' $ 'Prehesnr.g Ccrstennce order, Augua I,1985 (utipublished) (canarmra ruhngs made Ally 28,198f). l* ' ' '
. ,

8' , * , y i. C1J464,23 NRC 2410966). |
,

., ., '
6/4 at 2 sos 1.' , '* . ,s , . 6. , ,

' * 's ,''? s ,i- 7'

Marnorandum and order (Admittiris Harassment and Intimidation Issues en FiveFacter Balance). May 2,1986.,p., -
. ,

(un;wbhahed).*
c, '

. ,

'. 'k *',!.
, , ,

,,

,
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' ' ' ' ' '' a~' '

- .m .*} . s 1
,

6, s,d.. m ~t- _ ** *. 's. r* ~

~'
,

t. ..;
,

'

r-y, .
-,

;. ,. ' ."r; . q,,,
1

, , ' . <

a > * ~, ,+, : ,, , ;, , ,, , ,
_ ..

x - ,~.

. ,g e /~ -.Qf , out or pardeipated in by QC Man ger Irv DeWald, Assistant QC Manager Larry Seese, QA
o , . ,,,

},o ' 'e a - K , ' ,
. ... .

-

Manager Bob Seltmann and QC Supervisor R.M. Saklak.
,0:/ Such harassment induded widespread pressure to approve de6cient work, to sacrifice,

'b C ,,,' ,('t'c'
'

-y

.,

f'i(',y.9 k ,, '$
".,V,'.f. .. E > .j3 *.' f, 5 -sp,r",

N'. quality for produaicn and cost considerades and to knowingly violate established quality.g .
,' rJWP , .' M procedures. Ilarissment and retaliatory trestrnent included threats of violence, verbal abuse,r

' ' ' < . ,J . terminadon of employment, transfer to undesirable jobs or work in areas where quality
'

hM',','Si"I; **;; bh Ik'' '*[[,

denciencies could not be noted, assignments to perform burdensome or menial "special
'/+/. 'D projects" and other adverse treatment. Sudi discriminatory saion was taken because of
y' N h''S 4 f,';'

'5'i- W /,qp. W .'r x
*

-

,,M.h'bW| .( .;', the viaim's expression of quality or safety concerns. Former level D QC inspector John' U.? '[M < . g ;W / "|'i *; 'g,

. (. }; , ). , ', D. Secders has knowledge of these widespread instances of haraseners. By letter of August
-

, ,

J ;, - ~ * ,,,, g &

*f,,',..,*p[,! 17,.1984, Seeders complained to the NRC, Edison and Comstock management regard ng.
-

,
' '

. 'l '. . * c +. .

d [.,.' . f * . ;. y,.' ' * , ' ' i ' instances of harassment directed against him. Subsequendy, Mr. Seeders was involuntarily.

transferred to the position of Engineering Clerk in retaliation for his expression of quality.,
, ' ' ' , ," ; c,g , c27 o'' * '^

ccncerns. Such assignment was intended by Ccrnstock to keep Mr. Seeders away from,

, , 4 , ,f i , , ! ,, * , .g , O ] ' h' sensitive work areas. Although QC Supervisor R.M. Saklak was Anally terminated in 1985 for
|,U his mistreatment of QC inspectors and other misconduct, the effects of his harassment remain

"

, , . , , 9*- '
. . .. ,

', M. .. .. N ],, .

*? ? uncorrected and systemade harassment continues at Comstock to the present. The existence
"

,. ,

, 3' ? y ,., % - ; g; c. b J j
' , * " - .- ,

3.| of widespread harassment impugns the integrity and effectiveness of on. going ccrreaive
. * -

/ .? *t$'- , ', ' . . .' (, . q, * ,, t. c - T i
'*

J
. f aaion programs designed only to address other widespread Q'A failures at Comstoi, ' , ..

1* ,'
. , , , , . 2. Comstock management, including QC Manager Irv DeWald and Corporate QA Man.

.

' ^ '; . W (. ager, Bob Marino harassed, discriminated and retaliated against, and ultimately terminated
' ' '

'
,

J s,
,

, ' ;' T,, / ,,% '12 vel IU QC Inspector Worley O. Pucken because Mr. Puckest made numerous complaints
'

' '

*'g(~
-

', ; ", .' .* j. About safety and quality deficiencies which he idend6ed in the course of his dunes at Braid.;' ' '
.

' , ,
' '*5 * 4, wood.

', Mr. Pucken was hired by Cor. stodc in May 1984 in the newly created posiden of
* ' *., , . .

LeveIIH QC Inspector whose dunes included conducting a review of Comstock procedures,. s ,

" ''
, _ tests requirements for the more than 50 Level D QC Inspectors, review of the Level H's

>
. 1 inspeaicn work, and the resoludon of inspeedon disputes. Mr. Pucken was highly qualified3

' with 20 years' nudear Navy and ninc >e.ars' nudear power experience. See, Resume, Exhibit. ' <',

, . . .
, B. During the ccorse of his employment with Comstock Mr. Pucken was shocked by

*
,

,

, , N the widespread de6ciencies in procedures, qualificadons and workmanship. lie identined
, , rmerous instances of improper construction procedures, improper qualification of welders,' *

and material traceability defi;icncies. He uldmately reccmmended a ccenplete sig work, , ,
' *

order for all welding activity to permit effective corrective action. See, Memos of August, ,

' '

', -
*

10 and August 17,1984. Fxhib:ts C and D., .
+

'' *

FinaDy, he warned QC Manager Irv DeWald dut "we ars approaching a ccruplete break.
*

, ,,
,

.,, , ,a / down in our QC program." August 22, 1984 Memo, Exhibit E. Pucken was subjected to* *
., G , . . ha assment and retsliation because he raist.d these safety and quality ewcerns and was., , ,

.

e' '- - .. .. tesminated on August 27,1984 by DeWald on the pretext that he should have scored higher,

' ,* '
=

' '

than his 86% on a quali6cade test. lie Aled a cornplaint with the U.S. Departrnent of
- .

|s ,

Labor, alleging violation of the employee protecion provisions of the Enugy Reorgani.
*

,, ,
, ,

d'" ' '

zatice Act,42 USC 5851, Leuer, September 5,1984. Ezhibit F. The U.S. Depertment of i

... ,. .*' ' * *
i ,' ,j.*j Labor Area Director st. stained Mr. Puckett's complaint (mding imlawful discrimination try

'
*

, , , ,

/ , ' ,i'
"''; .

, r; Comstock agamst Puckeu and ordered relief. Notes of Decision, November 6,1984, Ex.,,, .

*

hibit G. Mr. Pucken presented his case at a hearing before an Ad:ninistrative Law Judge on,; , .. 1 =

jg .~ . > , '
Comstock's appeal See, Complainants * Preheadng Exchange, Exhibit H. Cornitock sesded

.

' ' . - - n .,

. , J .' ,"( , , . ,k* Mr. Puckett's claim before puuing on its case. The terms of setdement are subjea to a
.. . ,

,, ,;
. . ',t ; ..- , , . ,',',./. non.disdosure agreement between Comstock and Mr. Pucken.. .

. , , , i,. . ~. . . ..,, .e. a.

, s..*p ;,, .. , , ,
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' . . . ;g. p 'Ihe evidentiary hearing.s on Contention 2.C began on May 6,1986, required''i /.i. . .' , ,. ,,

' , ' " almost 100 hearing days, and concluded on December 17,1986. Sessions were
],hd k.p:; q .. ,' I: . ;M'.',il.'m. b ,;'j

,

, y ,.' i ,14. fu * .

conducted in Kankakee, Markham, Joliet, and Chicago, Illinois (all within 50' '

. . . , ,
;, ., '3.

,

. t ;, . , . , .
. m- w, -

miles of the Braidwood Station). The oral testimony of some sixty witnesses, ..-

$. 7,p,<';s.r.,+ . . -cf Tij S;;;U ',ff,rp@n , ').1fd . occupies approximately 18,000 pages and the record includes over 500 exhibits.
.

. .

i

"- a : .* . . q ,. r ...

s. ,'
2 Y ,.

. * *
. 3 ,

n . .. ' # ' , [ '. ' . .'
-

II. LEGAL STANDARDS*

. .. ..; . .
,

'

' , . . ' , '- ' 'U. , 'Ihe task of the Board is to determine, with respect to the issues placed'

; ,

.in controversy' in this proceeding, wheiher the Braidw(xx1 Station has been' e. ..- ,.'
' * ''

.
. ^y' ' " , constructed and will be operated in conformity with the rules and regulations.

.

* ' , of the Commission; and whether there is reasonable assurance that the activities'

,.f * '" . f -N, ' - '

' '*
. .. .

.t. .S authorized by an operating license can be conducted without endangering
.'

. ' , [ the health and safety .of the public.10 C.F.R. 650.57(a). This is not an j' . .
*

. .
,, .

1-7 r . , , , ' J''' <; enforcement action. We are not charged with meting out punishment for alleged
,

<

~ I-
' ,

! '. '. past violations of Commission ~ regulations. We are concerned with specific
'"

- ,,
-

- ' '' ' ''
. instances of improper conduct only insofar as they may influence the primary

'

*'
- determination we must make - the present exit;ence or not of a "reasonable. -

[ ' assurance" of safety. j
' '

'
,

The Commission has long recognized that a major construction project )-
,

such as a nuclear power plant cannot be completed free from error. Union )
'

"
1

. Electric Co. (Callaway Plant; Unit 1), ALAB-740,18 NRC 343'(1983). That is
, , .

' why NRC regulations require the establishment and implementation of quality
. y

assurance programs designed to provide "adequate confidence that a structure.'

.

* '

system, or component will pe form satisfactorily in service." 10 C.F.R. Part 50,
' - Appendix B. But the quality assurance program itself is a major undertaking'

involving large numbers of personnel making inspections, reporting findings,
'

-
.

"

('eveloping solutions to probicms identified, and ensuring that those problems' * '

i-
*

. ,

| are corrected. This complex process is no more immune from error than
(,7' -

< w, -
,

,' the underlying construction progrr.m. As the Appeal Board has s'ated, "there" ' -
,

*

F.'' ', - ,' inevitably will be some construction defects tied to quality assurance lapses,"' '
'

' . . ' ' but such quality assurance failures should be considered grounds for denial of an
' '' ~* ..g .

,

operating license only if they are so pervasive as to require a finding that "there'' '

. . ' ' -. .' ; . .

'~' * has been a breakdown in quality assurance procedu es of sufficient dimensions'' '<.i .'' ~
'

to raise legitimate doubt as to the overall integrity of the facility and its safety-' ' ' -
.. . .

"' ' ' "
-

' '

related structures and components." See Callaway, ALAB-740, supra,18 NRC.,'' . -
.

'*
: at 346... .- a. .

|m . .''. ;, ; . ' .' , .
" -(

In light of the foregoing, the Board will consider wheth:r allegations of..
. ,

.; violations of Commission regulations raised by Contention 2.C have been' '

x; _'
' ,

.c1 h ' [ '. i. ' -.;, ", L '. >,; i il proven, and if proven, whether they demonstrate a pervasive breakdown of the-

Applicant's quality assurance program such as to warrant denial of an operating|' ' , ' ,
'

.:P. ,

,
* *

i ,.
.

.

.
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license, or whether notwithstanding such violations there is now reasonable
assurance that the activities authorized by such a license can be conducted
without endangering the public health and safety.

III. SUMMARY OF THE DECISION

The issue in the proceeding concerns the administration of quality assurance
and quality control programs of one of the Applicant's contractors and the effect
of those practices on the eventual safe operation of the Station. The Intervenors
state that the Applicant is in violation of the provisions of 10 C.F.R. Part 50,
Appendix B, Criterion I, and 10 C.F.R. 6 50.7. These NRC regulations pertain
to quality assurance criteria for nuclear power plants and employee protection,
respectively. The allegations upon which these charges are based deal with both
general and specific instances of harassment, intimidation, threats, and pressure
to increase the quantity of inspections allegedly at the expense of inspection
quality. In the nearly 100 days of evidentiary hearing, both sides of the story
were told. Our fmdings can best be summarized by response to several questions
which we believe thrust to the heart of the matter. With respect to Appendix B,
the questions are:

1. Did the Commonwealth Edison Company intentionally and unreason-
ably pressure Comstock's quality control managers to increase in-
specticn goductivity?

2. As a result of this pressure, or for whatever reason, did Comstock
quality control managers systematically engage in conduct intended to
pressure quality control inspectors to overlook deficiencies and accept
discrepant work?

3. Assuming production pressure was imposed, did the inspectors suc-
cumb to the pressure?

A fourth question brings us to the ultimate issue as to whether there was
a sufficiently large breakdown in quality assurance procedures that there is
no "reasonable assurance" provided that the safety systems at Braidwood will
perform their functions and the public health and safety will be protected.

To each of the first three questions, we respond with a qualified no. The
evidence indicates that there was production pressure, but it was not undue
pressure and there was adequate justification which was related to the overall
goal of a well constructed and safe plant. We found considerable evi:!cnce
that the inspectors even under production pressure would strongly resist any
management attempts to circumvent procedures, in every instance, the Quality
Control inspector's testimony regarding their overall approach to their job
was consistent with their denial of any effect of management pressure on job
performance. That is, each seemed conscientious, proud of his work and well
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'

IM,';, *| d %,' /. aware of the corporate and regulatory mechanisms that protect employees atg
f,: . vf .',7,' ', . 'v ',N nuclear power plants from unlawful production pressure or retaliation for raising

e 3

' 7 * Q(,0.ke,M.M 0., * h.:'. ND/ . i.y
? |<..

. /. P ", '; * . ,

'

safety concerns. .

A l.'M @ With respect to the fourth question, we find that there is reasonable assurance

F, f' ! '.@y'., ;,h, ;Mdh, ,.?',psp. h . ., , C /. that the Braidwood plant has been properly constructed and can be operated
. ,

without endangering the public health and safety. Our finding is buttressed'f,' F ' ' , ' : . . ; . .} . ' ' t , ,! * '
by the results of two large and independent reinspection programs which

'
'

,,

, . . ~ " ., | / . 'f*.

,

|~~ J ,., - , C . , :. s' > statistically confirm the adequacy of the performance of Comstock's Quality' -

' '
'., ! 7' Control inspei. tors and provide statistical backup to statements attesting to the

',

' | ,, ' , ,
" - .

* -

~ ability of the Braidwood plant to operate safely.e, ., s, .

Evidence concerning inspector transfers and terminations occupy a consid-
, ** '* t **

' '

,
.. .

* ,* etable portic1 of the record. While we found that certain of the actions of
,

*
' *

, ,, , .

Comstock Quality Control management indicated. poor judgment and a lack of'

,; , ., , ;.- * -
s ..

..

,9 appropriate communicative skills, there seemed to be at least the semblance of a'*",.I.' 's, -

.- J'' ,- G ; j * ; , ,. O reasonable. justification for the actions' discussed in the hearing. We find none of
, ,.

..

: 0 the indiscretions to be of sufficient severity to warrant license denial or a recom-~ , l'_' '-* >
. .

' ' ' ,
,

?n;f' mendation for civil penalty. We find no violation cf 10 C.F.R. I 50.7. We find'> '

:,

in favor of Applicant and authorize the Director of Nuclear Reactor Regulation9-
- ,

to is' sue the requested licenses.' '
-

,,

~

. ,. i

.

IV. ORGANIZATIONAL INDEPENDENCE,.g
,

. .
,. -

i Under the Commission's regulations, an Applicant for an operating license- -

'

bears the burden of proving-that' there is "reasonable assurance" that the*
,

,,

nuclear facility for which a license is sought has been properly constructed'-
,'

and can be operated without endangering the public health and safety.10-
i. .. .
~ '' C.F.R. f 50.57. The Commission's regalations require all applicants to establish'

. . .

' !. and carry ot:t a quahty assursnce program designed to provide "adequate- -
,. ,

', confidence" that those systems, structures, and components having safety related.I a
, ,

. , , . |, . 0' functions "will perform satisfactorily in service." 10 C.F.R. Part 50, Appendix'-
,

,
'

; B (Introduction). Although an ov,ner of a nuclear facility bears the ultimatee. , . .
. , .

/. responsibility '. hat a quality assurance program ts established and implemented,
' '

' *
.

, , .,

',s.; .. 4 it "may delegate to others, such as contractors, agents, or consultants, the work-
.

,' ' - , ' ' , , - of establishing and executing the quality assurance program." Part 50, Appendix
'

. ,,

; B (Criterion 1). 'The regulations also require that the persons performing quality.? .; *' , .
,,

* " '

assurance functions be able to perform their duties free from the pressure,. . , .
"'

,
.. ,

', ' ~ 1, .f ' , of cost and schedule. Id. Quality assurance functions include identifying and
; . p.
.

.,'

reportiag quality problerna; initiating, recommending, and providing solutions;i
~s ,

c? .t,,-
s..

' .^ '* and verifying that appropriate solutions are implemented. /d. To ensure that
,

. ,': s,' ;, ..

q . /. ;". , ' ' QANC individuals are not restrained improperly in the performance of their|;. . /, . 6 : ,,

''

.- .,'

;. duties by cost and schedule considerations, Criterion I does not permit such.-. .

; ,, . ..

*
*

4'
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,~. .

u
v, .~ ,

.. - -
,,. ,

n<
-

. .
'

- > - j'
. . - . .. .

'

# a . ,e .; individuals to be supervised by those only concerned with cost and schedule

' ] I [>*h,;. ;f f.. ". 4 .[,;f ! personnel are absolutely free from cost and schedule considerations, but whether
_%., ,

- /: '. matters. Id. ne question is not whether the Applicant's quality assurance:,
.

y>.3:;prf't,T.i|,(,Ef!.M;.P.$h they hai "suBicient independence from cost and schedule when opposed to

;

!@f|yh[dygy$ M
'1 yi.

.

'
.t

f. f,&ff(' safety considerations." /d. (emphasis added).

*U* S 4 Daniel Shamblin, Applicant's Construction Superintendent, administers the
,4 .u43h'Y h ''',>. U,1

Y
p.f;7 C.Of.g#f,. 9 Comstock contract as well as those of the other major onsite contractors. He

.

, . .

/[T'.'[.f.*. Nf' , ,0 '),: .,M'*g.Y,^11
oversees the production, engineering, and quality departments in Comstock and

$;}''..}r. ? g".? T f,' other contractors. He issue of organizational independence arose in the hearing

,, T_,; f. ; .; if'1q; q ";; s,,
'

J ; . ; <2 ..' ~ as a result of Mr. Shamblin's involvement with the Comstock Quality Control
'

. . , . -

*],
.

Department at Braidwt>od..,3

> . , , ; .) '' ' ' c, .'.; ' -

, .L ne oversight of Comstock Quality Control by CECO's construction super-
, ' . t . 5? , '7. ,y '; ., * ,,' j ;. ,.; intendent is, according to Intervenors, contrary to the requirements of Criterion

f|4 s. N *. ,
.

*'
I. We disagree... ..-s

[ ,' '

[4 De contractor performing electrical construction at Braidwood is L.K. Com-| '' , , . |] , ,? b 'p, ,, ' '. 1 , . '[.p ,,j
'

stock & Co., Inc. (LKC). In order to ensure organizational freedom and inde-,

\ ' ; *, ,, -. ', > '' " . , * r 1 pendence from cost and schedule concerns, the QA/QC functions are performed4

.

,.. . - |, ' / , , * . . by Comstock Engineering, Inc. (Comstock), a corporation organized separately
^ - '

.

.

f,_. from and independent of the construction activities conducted by the Production*
. .

'
,

'

,
- ,N Department of L.K Comstock & Co., Inc.

~ * N Neither Mr. DeWald, Comstock's Quality Control Manager, nor Mr. Selt-
'

,

-
,

mann, Comstock's QA Manager on site, report to Mr. Rolan, LKC's Project.

, - ' .
".~

,' '''

Manager and top ohsite production person. Comstock's QA and QC managers
report to Comstock's Regional Manager, QA/QC Services, who is located in
Chicago. De Regioral Manager reports to the head of Comstock Engineer-, ., .

,

ing, Inc. Seltmann, if. Tr.1960, at 4; DeWald, ff. Tr.1700, at 3; Shamblin,;- .- >
,

" * ff. Tr.16,274, st 6; Int. Exhs. 4, 7. None of these individuals is subordinate-

* '*
to, or directed by, anyone on the "production" side. Comstock's Quality Con-,

trol Department is responsible for identifying and reporting conditions adverse,
,> - '

.- | i, to quality and is also responsible for verifying that such conditions have been' '
. . . ,

*' ! corrected. Shamblir,, ff. 'n.16,274, Attach. 4. Rese responsibilities have never.
. . , . ..

'.'u .' ,

N..,. ' .} been delegated to LKC production personnel.. g .

'% Within the Comstock QASC organization at Braidwood, the chain ol com-" '

,,,
,

'/ i ? ' ,. .- mand is such that there exists the required "suf6cient independence" from cost, , ..

- - ,"': L '";Q and schedule to provide comportment with the requirements of 10 C.F.R. Part
'

' ' , .,

,' ' , , : ,, f.' | , ', [ . . * 4 50, Appendix B. See Long /; land Lighting Co. (Shoreham Nuclear Power Sta- |
# '

'

tion, Unit 1), ALAB 788,20 NRC 1102,1150 (1984). !/ y .;,,.

,,,W,.', ,

.$ CECO site QA and CECO corporate QA conduct audits of the contractort .
-

,

, ' . 2 /, y) QC departments and also of Construction Superintendent Shamblin's depart-|'.- ,
,

. ?'
, - ( , , y c ; ., ,

, ' ' . '
ment. CECO site QA does not report to Mr. Shamblin's department but to CECO. . ,,

,

i

,

', 'm - ] , . corporate QA, which reports directly to Edison's Chairman and President. Sham-., : * {' ~ ,

'

, ,
.d. ;. 4j j blin, ff. Tr.16,274, at 6.

|
.- .* , . . . :.
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Intervenors do not argue strongly that the QAMC organizational structure
' . '" ' a <, X , 4 is contrary to Appendix B but that Mr. Shamblin's instmetions in June 1984

;M '. ..M <.

: .' '
j'f- f.' y ' . Q . directing Mr. DeWald to report to him weekly on the act'vities ot' the Comstock

.~ e A |>; - :,

. n . ;..$' 'I, ' '! , h. i
' '

;

Quality Control Department, and Mr. Shamblin's other actions, such as ratifying
,

Ef'/:.y,[1{.' Nh,| @.O. /.'y.d > 'M- e :'j ;-
.

<pdid f , .

fj'(., M, .9IF', the Puckett termination and the Mr. Seeders transfer, and directing the investi-

,
.t. . -4 . gation of the complaints by the twenty four Comstock inspectors to the NRC,r. .*,: .*. , ,

'*
.

'" '

. ' * - ' ;'s i ., ' all added up, in Intervenors' view, to exercising day to-day control over the per-' '
- ,,,

formance of Comstock's quality control functions. Intervenors further allege that' ~ *-v - - ' . s .

*
. ,

Mr. Shamblin took advantage of his position to apply regular and direct produc-

' . ' |.,; ',~.'' -- +

tion pressure on Comstock Quality Control supervisors, who in turn transmitted"
,

those pressures to Quality Control inspectors in the field. They allege that this.- , c, f: , i* *
.

.

.; ,c production pressure emphasized quantity of inspections over thoroughness and''*.. .

'. J quality of inspections. We disagme.* '
*

. . . .

~[,','
, '

While it is true that Mr. Shamblin took an active interest in the affairs of,' ;-' ' i
. , , ,

; t 1 Comstock's Quality f'ontrol Departmer)t, neither Applicant nor Staff agree that'r 't "''-
.,, ,.

- t his actions constitute a violation of Criteri6n I of Pa'rt 50,' Appendix B. To ensure
,

< ., ;- ; ,-. , ,

that the required freedom is maintained, an applicant is required to make sure* ',ay .
~

..

. 7 that quality assurance personnel not be subordinate to constmetion or production'

personnel.- '
,

V It is also true that Mr. Shamblin directed Mr. DeWald to report to him'
'

,

* '

weekly on the status of certain activities within his jurisdiction. Mr. Shamblin's
,

weekly status , meetings with Mr. DeWald were a direct result of Applicant'sv . .,

commitment.made to the NRC that its Project Construction Department would
-

, , ,

monitor Comstock's progress in eliminating the inspection backlog as well as' ,
Its ability to perform the other responsibilities within its scope of work. The*

- .

Board finds Mr. Shamblin's actions consistent with, not contrary to, re u'atory'

s. , , ,

requirements of Part 50, Appendix B (Criterion II). Shamblin, ff. 'li.16,274, at'- -
.

,' 10,15.* .

.

'Ihe elimination of the backlog was of great importance because an expanding.' ', ,*
.

volume of installed work of indeterminate quality was being created and

'

.
,

' .;
.

-
..

i' because adverse quality trends in ongoing work might not be idendfied soon
' "'

- --
,

enough to be corrected in a timely fashion. Id. at 8 9. Mr. Sharnblin took*,.',
'

.

.

a number of steps to assist the Quality Control workforce in eliminating the'
' - .- '

. , . ,

;' . i backlog. With Mr. DeWald's assittance, he developed a list of inspection'
-s ,

. . . priorities and took measures to reduce the pressure on Comstock's Quality
' "

. .

'

Control Department by reallocating and reducing its workload. He monitored** '* >

s ,m
, ,

'. quality by reviewing audits and by consulting with CECO QA to ensure that the,* 7 ,. . . , , .
- .-, ,

.. f . . ''c quality of inspections remained high during the backlog reduction effort. Id. at*
.,

,

*i
,

*

.. ,
. , ~ ' '

.' 9 14, 20 21; Int. Exh. 7. As a result of the Comstock reduction effort, and with*.s , . .

x,.'' Mr. Shamblin's cooperation, the inspection backlog was eliminated in September"
--

.
'

.
1984. Shamblin, ff. Tr.16,274, at 1617. There is no doubt inat considerable* /4 ';; Y.3 , ,, ,; ,
pressure was put on Mr. DeWald by Mr. Shamblin, including the possibility of a

*
-

, , , ' .,

, . ,
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work shutdown if progress on reducing the backlog was not made. In the Board's, .
,

, . 3. , 'i opinion, this was a necessary action considering the potential consequences of
,,_

,,
~

:; '. . ,M ' 2 $$.- [7 d, (/.]
. . . g v. not reducing the backlog. Consideration of this circumstance leads us to conclude' i y.J; . .

.: ), %|,. '' %{J i .26 % .g.*};)
- ' #",; that there was no unreasonable pressure on Comstock management or Quality

" '. g $ 1'../,'".;-@ *1 Q f f.d
. , Control inspectors nor is there any evidence in the record of any denial of the.

necessary resources to carry out the work. In fact, on more than one occasion,

M;$hf' 3 . v. 9:'.y.3 r 9 %pV.i
,

'd., 'h ,2 Applicant extended the target date for completion of the backlog and approved
*

.

m.,; o,f J; > Comstock's request to hire additional inspectors. Id. at 1517.
' , - ; .: ;._ 'a . 4; ; , *-71*:tx. >

.

,'Q, y -

:;.,'3'(..,'.

,..'~ '. ,

e- c ., ' , " . . . , 'p .'. ' V. PRODUCTION PRESSURE, IIARASSMENT,
'

C ,. ..JJ. 4. AND DISCRIMINATION,

3
. ;7 , 7 , , . ;-4

3. a. [-; ,','; ." -b: . ,
. -

' *

.
,7|| . -

;, This section deals principally with four Comstock Quality Centrol inspectors*> '3 -.
.,

' '
'

.M' ; '' ''"
! chosen from the group to which at least passing reference has been made.. .

WW , ' 7,14 in these procceedings. Their experiences are recounted in some detail in this; _,. ,,

' ~ . section. They, Worley Puckett, John Seeders, Richard Martin, and Gregory- '
.. ,

~ ,7, *

Archambeault, have figured rather prominently in the contention and particularly
'

't' -

.

, . in the hearing itself. We consider them to be representative of the dozen or.
,

,

* ' " '
- so who did appear as witnesses and of the group of twice that many who,

I* - -

publicly raised concerns about their employment. Reference is made, of course,
, , ,

to additional inspectors in the extent that it is fitting to discuss their interface,

'

with other principals of the case..< --
..

. ,
,

.

A. Worley O. Puckett-
<

*.

.--
'"

Intervenors contend that Level III , Welding Inspector Worley O. Puckett was
' *

'

fired for raising numerous safety and quality complaints regarding Comstock's.
,

welding and weld inspection programs. Intervenors further contend that the al-..
, ,

< . '. N
leged retaliatory dismissal operated to discourage other quality controlinspectors. s.

'a !
- '

from identifying and reporting safety concerns.
''

, ., . .

. i. :
' '. Applicant contends and NRC Staff agrees that Comstock had legitimate

a
, .. .,

? 1 reason for firing Mr. Puckett. Based on the evidence in this record the Board
'' '' '

.,
,, ,

i', ' f,' agrees that while it may not have been the best course of action, a case has been
*'

. ,
,

,

. - ,' made that justifies dismissing Mr. Puckett from his post as a Level III welding
* - - ,

,

Y ," - <*., ,' inspector. De Board further finds the firing has no implications as regards the
-

:.,
,

* - C
, , - ": safety of operation of the Braidwood plant.- <

#
.

; '. J' ' , Considerable hearing time was spent on the Puckett issue and each of,, ,.
* '

' '

Mr. Puckett's allegations was discussed. None of the allegations remain as
-

- - , ' . , . ," - <.,
,

. (. safety issues, ne items raised to the NRC by Mr. Puckett were either resolved*. .

., .. . . ,,

. ; .:- i, ......

> >. ,*
- . " '. , , ,

.,,
- .

,. . ,
*

,

*
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,,. . .

or determined not to be a violation of NRC regulations. Puckett, Tr. 6663;
.

. . , . . . . .
Schapker, ff. Tr.10,954, at 5.-45; Tr.11,425; Appl. Exh. 51.

F , ~ 1 ? .' . ,f*
.' | . , . ..

. , . . . ', . ; | ." ! It is undisputed that Puckett identified q'uality problems and recommended.m .

,j.;.7!.."'.,kNh'/.)g'j,criys
.

.
- C ; 71 ''' ( . ;- that welding be stopped and that thereafter he was fired. The determination that

h'i'[,0,$,, .75 y' must be made is whether he was fired because of those actions. The following

.~<.-f.. is a summary of the main points surrounding the termination of Mr. Puckett.
,o. ~

- -
.

.
= - .; Early in 1984, as a result of NRC concerns about their weld inspection.

. , 'a ,
e '. c

' ' ' ' ' ' ' " .' program, Comstock corporate officials reviewed their Braidwood weld proce-,- f ,.., , ,s
dures and identified inconsistencies which required correction. Following that

' , ' ' . . . . -.'
'"

-

. ,
-

,. ,

t review, Comstock decided to hire a Level III welding inspector to resolve these* ~'

'' ' ' '
., ,

.f problems. level III is the highest level of certification attainable, and candi-

C. ' . ' '
. ,

' '
- i dates must have considerable experience and expertise. DeWald, ff. Tr.1700, at.' . .

' ', ".
41. The new inspector was to devote full time to the welding program, identify

'
. '. "

, . '| .' '}.' ,'
' ,

-
.

; additional problems and correct them, and interpret procedures, codes, and con-'~*

,;,- ,' tractual specifications. Id. at 40-41; Tr.1763-64 Puckett was hired for this job%- ,

, ,* ,,

. ; on May 15,1984. DeWald, ff. Tr.1700, at 42. The evidence presented demon-''.-
. .

| strates that Mr. Puckett did quite well at identifying potential problems, but it
~

'- i* '

.
,, , ' ,

i was his reluctance or inability to correct them, and his limited ability to interpret'

. a codes and procedures that caused his fall from grace and ultimate dismi ,al.
' '

' On the surface it would appear that Mr. Puckett had the necessary creden-'

.
,

tials. His resume reflected that he had 20 years' experience as a welder in thee-
,

, ,

nuclear navy and approximately 9 years in progressively responsibk positions. ~ , , .

in the civillan nuclear industry. Int. Exh. 26. Comstock did not contact any of' '
"

'*
, 'p

Mr. Puckett's previous supervisors to provide assurance that they were selecting*
-

,

the right man. Mr. Puckett's experience at the Zimmer Nuclear Plant is of some* *

interest in an evaluation of Puckett's capabilities to run a welding program. Had^ ' '

,
.

Comstock taken the time to contact Mr. Puckett's supervisors at Zimmer it' *
.

would have obtained information that cast considmable doubt as to Mr. Puck-
ett's ability to interpret and apply ccrrectly the AWS Dl.1 Code, the applicable- - ' '

-
, ,,

' '

welding code at Braidwood. Kostal, ff. Tr.12,881, at 4; Kurtz, ff. Tr.12,881,-.

: at 6-9; Appl. Exhs. 43 through 47; Appl. Exh.187 at 37,101-05. DeWold,' '

. > . .
,

Tr.1772. Manfred Goedecke, Mr. Puckett's supervisor at Zimmer, flarly stated*
.

that Mr. Puckett was not qualified for the position at Braidwood. Appl. Exh.187*
.

'
, y

, . (Goedecke Deposition) at 103. In discussing Mr. Puckett's abilities, he stated
'

''
that while his practical experience as a welder would unquestionably qualify* '

. ,
,

'. Puckett to make judgmental calls of acceptance or rejection on visual examina-* -*
.

^ '

, tion of weldments, he was not qualified to perform the functions of a Level III- '--
.

'., '', '
J$ Weld Inspector in that he was not able to make decisions on his own and did notV >

'

''
.'; . .

*

have full knowledge of code requirements or the ability to interpret codes. Id. at' , ' . ,'
' - -.

,
* ',

37,102-05. Mr. Goedecke was brought in at Zimmer to manage the welding pro-; , ' *-
. .

,,

t .' f
,

,

gram which up to that time was being handled by Mr. Puckett as Chief Welding.,., ..

, . .
- ' - ~,,

L* Engineer. Early on at Zimmer, Mr. Goedecke observed how Mr. Puckett ran the-..

s .

4

.
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Q welding departme.1t, and he appointed a task force which determined that all of
. '

- f j., ' f , , ]|'.' Q, M , .. the welding procedures had to be rewritten because none of them satisfied appli.,

%,j-XM ( cable code requirements. Id. at 33,34,41,42. The NRC had identified serious

..o: + y,% .p%, c t ,qf'. ' f
-

''

Xh. y*;b 7 f.A|,:;,j
e ,

4 y, y.;.Nc; deficiencies in the welding program at Zimmer during Puckett's tenure. In fact,

? .YJChhM,Q&$JQ;.
.- 5 Goedecke was brought in to resolve problems identified in an'NRC survey that

,

@['d $,M.D'55bG'hPL. '
c .T %. ,j resulted in civil penalty. Id. at 32. For other comments on Puckett at Zimmer,i

:'j see Shamblin, Tr.16,338.
.

* ' ./ ,M .Q3.@.fy 's e.,.;L'|$;:.g.7,w(;fy .',, -g'
;; 1. %/. W

, 3 Mr. Puckett worked at Braidwood for 90 days. As with any newly hired. . .

W,
. quality control inspector, Mr. Puckett's initial task was to get certified in

'

,

, * .g. 3 , . e .:. 3 : ..> . the discipline he would be inspecting. DeWald, Tr.1651; Puckett, Tr. 6418
*

.

,

''

i l- ( 1 c '. , . . " "N 31. This entailed attending orientation !cctures, attending classes relating to-
, .

c ( . . / . * ,7 , ,4'

. f j ?. * , ' s h] the welding inspection program, reviewing inspection procedures, receiving on--., ,,

/
the job training, and passing written and practical examinations. Mr. Puckett.

. ,

, , f .''Af

b,'*'-[, M y. ],.,,x
.

. . t 9 .. : successfully completed everything except the practical exam. Id.; DeWald,
'

.

,, - - . .g tr, IT.1700, at 41; Tr.1551; Puckett, Tr. 6421. He never became certified as a
-

.

.' '' 4, y''. Level Ill inspector because he failed to pass the practical exam, which consisted
' -

,

" ;*- :q.. . of evaluating the quality of actual welds. Mr. Puckett took the required practical-
., ,

! '( .,' s . s 'c
. ' ''

,' ,:. j . examination for I evel III inspector at least three times. He apparently passed -.'
.

.

'

f '( . the exam once but it was invalidated because none of the items he inspected was
' '

. .

~. 9* rejectable. Puckett, Tr. 6428; DeWald, ff. Tr.1700, at 44; Tr.1673. Mr. Puckett
''. . ;.

,
,4

'

.

12
. '

''
claims to have taken an additional pr' ctical test administered in the field anda,

' ' ' I '

; graded by Joseph Hii, then a Level II welding inspector. Puckett, 'IT. 6442-< -
' ''

47. Mr. Hil denied knowledge of any such exain. Hii, ff. Tr.16,608, at 7. Puckett'
,

. , . a,

'' *
was fired on August 27,1984. The stated reason was poor performance on hisn ..,

'O f, certification' tests. Puckett, Tr. 6455. This was, however, only part of the reason
'

* $ e

*

. why Mr. Puckett was terminated..*

' '
- - '

.| During the course of his brief tenure at Braidwood, Mr. Puckett identified., ," ' 6 '

a number of problems and inconsistencies, or what he regarded as such, in-
,-

the Comstock welding program. 'Ihe majority of Mr. Puckett's concerns were
'

.,

^ ', ,
' '- not doenmented, but Mr. Puckett claims he mentioned them ?o Quality Control< .- ,-

.

,' , , ' , ' , , ' Manager Irving DeWald as he discovered them. Puckett, Tr. 5567,5577,5660,.' ' f. ' . ,
'

,
'

|> . _, y 6201 12,6223. It is Applicant's position that the manner in which Mr. Puckett-
-

' *

q< , ' /. handled these concerns caused both Applicant and Comstock management- - -

' ' ' '
,

to lose confidence in his ability to manage the welding program. Gieseker,
' '

. < - u- -
~

,.
,

'%~ '.
'

ff. Tr. 2771, at 23,24; Tr. 2867,2895 96; DeWald, ff. Tr.1700, at 50; Shamblin,i,. .,

V' ''' N y | ' .. ff. Tr.16,274, at 32 34. We will discuss a few of these concerns because they, .
'

', 'u_ ,; ., serve as the real basis for firing Mr. PucketL The A-36/A-446 issue will bc
*

.. -
- --

.

.#'..,., t /. ' . , ' discussed first since it is the issue that seems to be of prime significance.
' *
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1. Stop Work on Welding of A 36 Steel to A416 Sheet Steel
'

-

.." t . 5,. .; .

. . .

"J l . ', ' t. . j .', . 2 _ .4,4 '. On August 9,1984, Mr. Puckett recommended that ' ll welding of A 36 steela'

J. ? .;. , e ";,
, .. f , '77 F/.d{ to A-446 sheet steel be stopped pending completion of a procedure qualification' , ...

,

W. II:(@,j . . ..f'5..,Q.',i:k%}g: g,{.Mhad NCR 3099 is ued to document the discrepancy. Id. Subsequent to the
', 8 .'. '/.. Q WCl test. Mr. DeWald authorized the work stoppage. Appl. Exh. 52. Mr. Puckett'

,, ,
' ' ' '

i 4 '. ,, ' S. work stoppage, James Gieseker, a CECO electrical engineer with responsibility- t,
. '.~

'

;

[ 's J for working with Comstock's Quality Control Department, determined that the
'

'
*

, . ,

,[,
"

problem might be solved by revising the weld procedure. He reviewed the AWSV' ' *- -
.,

|f ', , . , ' . ' . ' . Code DI.1 1975 and concluded that under 15.5.1.1, a Procedure Qualif cation** >:; , . .
Record ("PQR"') which qualified the welding of A 500 steel to A-446 steel also* -

/- ,

,

' '

,' qualified the welding of A-36 to A-446. Attachments H and O to Comstock' ' '

: 4 * -

r?. I. . .!
,,,

,-' '
' Procedure 4.3.3 had qualified the welding of A-500 to A-446 but did not list'i -

,I1 ' ' _ " A 36 as a qualified metal as required by the Comstock procedure. Mr. Gieseker
' *'

,
,' '

concluded that all that was required to correct the problem. was to revise'

, .
<:"* -

. ,

' 4, .r.' . the procedure attachments to include reference to the qualification of A 36'
-

. ., I. ..

. ' ' e ' 'f , . J. , material. Gieseker, ff. Tr. 2771, at.2, 2122; Tr. 2934.J-

,;. .

. ' . k, f - Because Mr. Gieseker did not consider himself an expert on welding codes, he-. ,y . ,

.,c., reviewed the matter with CECO QA and Sargent & Lundy. Both agreed veith his-

interpretation. Mr. Gieseker arranged a meeting o'n August 22,1984, to resolve
" ' '

,
,

' '

the concerns documented in NCR 3099 so that the Stop-Work Order could be'

,

' ~

., 3 lifted. Gieseker, ff. Tr. 2771, at 22. Present were representatives of Comstock,
'

,,y CECO, and Sargent & Lundy. Id. Mr. G.icseker chaired the meeting and proposed<
,

'- * - his solution to the problem. Mr. Gieseker's position was consistent with that of
'

,

'

Louden, an expert in welding metallurgy with Sargent & Lundy. All the others
.

" participants, including Mr. Puckett. agreed that the appropriate corrective action.

was to add A 36 to the applicable list of materials under Attachments H and
, ,.

'

O to the welding procedure. Mr. Louden indicated that while it would not be*
t

-5 proper to list A 36 steel en the PQR, it would be appropriate and proper to add. . , . ,

,
- ..-| A-36 to the list of materials on the welding procedure because it was qualified'' '

.

through the A 500 to A-446 PQR. Id. at 21, 22; Louden, ff. Tr. 2984, at 3-4;-
'

-
,

'

Tr.3040.'' ' '

Mr. Pockett stated that he would agree with Mr. Gieseker's resolution if CECO*

, ,
' ' *-

;., ; were to put that resolution in writing. Mr. G!cseker agreed to do so and later that'
, .

,

day issued a "speed memo" authorizing Comstock to continue welding A 36 and
**

, . .
-

..

- ' . ' d' A-446 pending revision of Procedure s 3.3 (Rev. C). Seltmann, ff. Tr.1960, aty,

. , . - ,- ,' 19; Gieseker, Tr. 2912..s
.

'. ' .' / , Although no testimony indicates that Mr. Puckett raised concern about'
.,,

,

*
~ ' " '

;- i
' ' * Attachment O at the August 22, 1984 meeting, the ultimate disposition of

'' '
, ',,

NCR 3099, made the following day, appears to have taken account of it. The*- - -,. ., '*,'

.o disposition concerned only Attachment H and lifted the Stop Work only on
''-

. =
,

'
,

' '

, , ,
t,3,. - .f. welds larger than 3/8 inch. Appl. Exh. 55. At the hearing, Puckett testified that-

, ,

4 .' .
..

,

.

'

. -
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'
'

'a/. N.' his true concern when he recommended thai welding of A 36 and A-446 bc' ,. . ' . ~ ., | ' ~ r ' '

' { .h stopped was that the revised Attachment O had not been approved by Sargent &.

~' ,
' '

-

''f ' : 6 y... .-+; ...i; . 64. That this was his main concern at the time of the Stop-Work Order does

'A' | Lundy, and therefore welds under 3/8 inch were not qualified. Puckett, Tr. 5463+' ..;>
,,' f.3 ",3, j 7j...'a}|) g ,.1 ','

. .) '.
'

,

;c7;.. " i not appear to be borne out by the evidence. The two memos Mr. Puckett wrote.'.-.

. , 'Q* ,. ' (y ,[.%dj9,y"f$
''

f. 9 . .E . ; '.,7.t?! ''i concerning Stop Work on A 36/A-446 and NCR 3099 do not limit his concern
.pty.S,( ' c 4 to smaller welds but refer to all welding, and those who talked to Puckett about

..' ,A y ', .' , M'?;".p, j ',' ) understanding was that Puckett believed that it was improper to have qualified

, his concern did not understand it to be limited to smaller welds. The common. ..

' * '
| ,- i; welding under the AWS Dl.1 Code rather than AWS D13. Appl. Exh. 52,53,4 *

'

., .

-
' .. * , ' ' 54; Louden, ff. Tr. 2984, at 5; Gieseker, ff. TY. 2771, at 22; Ti 2863, 2866. . . '4'

., .
'

- *c
*[ ]' it

*

<3 67; Simile, ff. Tr. 3305, at 8; Schapker, Tr. 10,962-67, 10,972, 10.179, 10,982,
,

*,'
. ... . > ! .- 11,311; Weil, ff. Tr.11,948, at 7.,,

' '

.g .".. . .' the time of the meeting. One of Puckett's first assignments at Braidwood was to

. .6 '. .
.

.
The record also indicates that Attachment O was an acceptable proedure atc, ,

*| 3 ~
- ':..',

. ' . . ,'"i-V review Sargent & Lundy's "status 2" comments to Comstock Welding Procedure
* ' - 4.3.3 (Rev. C). Status 2 is a term used when a Sargent & Lundy evaluation is, . 3. * , .

conditional but work using that procedure with the Sargent & Lundy condition,* ,a.:
, ,(*.

'
,.

is allowed. The conditionally approved procedure is accompanied by "Status 2- , ,- .

* , ,
'' * ,

" Comments." These comments accompany and become part of the procedure,.
-

< - and LKC has 30 days within which to revise the proposed revision to officially.

'

incorporate Sargent & Lundy's comments. Seltmann, ff. Tr.1960, at 910. With- - '

,
,

resocct to Comstock Procedure 4.3.3 (Rev. C), Sargent & Lundy determined,.

, ' ' \ ,. '- .
,,

,
inter alla, that Attachments 01, 02, 03, and 04 to Attachment O needed to,

*

be revised because the procedure authorized the making of 1/8 inch welds in,. ,

,
. the field, but the test data set forth in Attachments 01 through 04 limited the

* ''; reinimum weld size to 3/8 inch, Sargent & Lundy gave Comstock 30 days, or
'

~ until July 6,1984, to act upon this comment. The responsibility for taking the '

,'
-

*

.( necessary actions to address this comment was given to Mr. Puckett. DeWald,-
.,

Tr.1828. On July 5,1984, Mr. Fuckett resubmitted Attachment O to PTL for
'

. , , <
*' '

i approval. The revised Attachment 0 indicates that it was approved by Pn. on
-

, ,
,

' '

.
July 6,1984. Puckett, Tr. 5368-69, 6717 18; Appl. Exh. 77.'- ,

,

''

,
. On August 22, 1984, following the meeting, Mr. DeWald received from. .

,

Mr. Puckett a memo that recommended that all welding, including A 36 to A-- . >

p, 446, be stopped because Comstock was "dangerously approaching a complete.

, ,

. . ' .
'

'. breakdown" in its Quality Control Program. In this memo Mr. Puckett stated
*

. ,
. .., ,

/' ' '
that procedures involving A-446 "were . qualified using the cryteria (sic] of,

' ''

AWS DI.11975 and it should never have been done." The memo further...
i~ '

.. .. .
~ '' '

stated that AWS Dl.1 was never intended to be used to weld materials lessv' . .,' '

'.> > a - '
than 1/8 inch thick and that "all of our procedures that involve A-446 should. . . ,

C ' -< have been qualified using the cryteria (sic] of DI.3 which has a completely.
. ,

,. , ^ 5% different set of test requirements and a completely different set of essential
- -

.

. . . - ;., ..
, ' ' '
. ,'

'

,.. . . .

e,
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,M',,'i.e.z,O;.Y.f., varaibles (sic]." Appl. Exh. 56; DeWald, ff. Tr.1700, at 19; Tr.1751-52. Among
'

8, ,

3' .3 ' ;,, ; f,7 4. ,Nd 7 4 other things, this memo made it clear to Mr. DeWald that Puckett had not'*
,

gg 4-1.0 understood the discussion at the meeting that day. In particular, Mr. Puckett had.

[.4'4..'.$h0,5,'?,d:.M]d'd
,% . p. ..

. . . .

not understood that AWS DI.3 did not exist when work began at Braidwood

$ "N . .f[.9 p f,. g..- M M .S '.[#
and that Comstock followed AWS D1.1 1975 as allowed. DeWald, Tr. at 4950.

.

* CV/ '. M,; At the hearing, Mr. Puckett stated that he did not intend to imply that it-
.;

was wrong for Comstock to use the AWS Dl.1 1975 Code, only that it would
, '

" . . i .' ...
' '

. .

".U''- be "better" to use the more recent AWS DI.3 Code. The AWS DI.3 Code
' '

- - -

5# . ' ' . did not exist prior to 1978. Louden, ff. Tr. 2984, at 5. The Comstock welding-,

'F . . ,' ; procedures are governed by Sargent & Lundy specifications which in turn were*

/,. '/ - ,
.

; . , A .^ ;- - ' . E ''
based on AWS D1.1 1975, the only appropriate code in existence when Sargent'"

. ..,

<i & Lundy developed the designs and specifications for Braidwood. Comstock's'''; '

,

adherence to that code for the duration of the project was acceptable, since it,l ' ' - ' _ ' . ;
' *

''*

.. .
i ,, ' '- ~ .C /. ' is the contractor's option to adopt subsequent codes or to adhere to the code-

^

in effect when the original contract was issued. /d. In May 1984, Comstock' "
,- O <'

. , . ' considered using the AWS DI.3 Code but declined because welders would have" " ' ' ''

- -

had to be requalified under its requirements. DeWald, Tr. 1824 25. Also on
|

* -- - ... . 4

. <
' '

,

August 1,1984, the American Welding Society (AWS) issued an interpretation
confirming that the code in effect at the time contractual agreement is reached is'

, .

i.

the applicable code. Id.; Board Exhs. 3,4, and 5. Thus, to switch from the AWS' - '
-

DI.1 1975 to the AWS DI.3 would entail a substantial and needless expenditure' -
-

- -
,

M of time and resources.. .

'

On August 23, at a meeting of the Procedure Review Board, Mr. Puckett' '-

.
. reasserted his opinion that the A 36/A-446 weld combination had not been

,
. properly qualified. According to Mr. Gieseker and others who attended the'

meeting, Mr. Puckett acted as if the previous day's meeting had never taken
,

place. This behavior caused Mr. Gieseker to lose even more confidence in* ' - '
- <

Mr. Puckett's technical ability to manage the welding program. Gieseker,
''- .

,. .
, ,

'

ff. Tr. 2771, at 23, 24; Tr. 2867, 2895-96>, -
.,

' ' i, '' A Stop Work Order is appropriate where continued work would impair the: .

ability of a safety related system, structure, or component to perform satisfacto-- ' '
-

.

rily in service. Based upon expert testimony, there was apparently no need for
~ '

,

c' Mr. Puckett to recommend that welding of A 36 to A-446 be stopped. Louden,
,

'

., , ,' ff. TY. 2984, at 8; Schapker Supplemental Testimony, ff. Tr.10,960, at 3;'
. -

. , . .
1Y. 2906-07. Since the acceptability of the A 36/A 446 weld combination under' '- - -- *

. ,.

*
' /, ,

,

AWS Dl.1 was demonstrated, there was no threat to any safety system, struc-., - ,i.', ,

t. ture, or component, it was a matter of having the Comstock welding procedure
~'

t' ,
, .,

, . reflect what was already permitted under the umbrella welding specification -' * *
'

AWS D 1.1 1975. As the Level !!! Weld Inspector, it was Mr. Puckett's respon-' '- "-
,- ,. .

,'
sibility to evaluate the severity of procedural violations and recommend appro-' .'3. o -

,

,N - j'." ' ,,' '
,

priate remedies. Recommending that work be stopped, thus idling hundreds of
* *

, L.; workers, pending a minor technical correction of a procedural violation that has
. , ,

*'..
, ,

-
.

,
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D'. , .

: - . L,.
' ;. f.t, no adver.,,: effect on the quality of the work being performed in the field is a, , ,,

.. . C 's.'. . .-
- remedy wholly disproportionate to the problem and is not a recommendation

,

.L,[/.'., * . ,'. y:.g . g or judgment one reasonably is entitled to expect from someone reputed to be a' '

f|: ..:, . d. @ '(;.'f"i.i f ;i .' Q%- ' ,1 . ', ' '~~ l welding and welding code expert,

| .' m h f.d.

h.$Y '5~,Y',* g*. [; 2. Weld Rod issue
. *'. ; ; ; . ; . ; n..? 'n' . + -

.*'- . / ... ~ '. On July 6,1984, Mr. DeWald asked Mr. Puckett to review weld rod with-f._(,. -

. .

'}[-
~..''t - drawal slips for a certain time period to determine whether heat numbers were! ', . , ' . ' ' -

.

''

.( / - '/'

., traceble to material receipt requests and to certification of filler metal. De-.. -

, ,

,t , , ' , *! .. r .. Wald, ff. 'Ir.1700, at 45-46; Puckett, Tr. 5594; Appl. Exh. 64. On August 15,>-
1,- .

,

t f. - P,9' . Mr. Puckett documented his review in a memo. He found a violation of Com-~'
, ,

' . : '.' : stock procedures by the clerk issuing the weld rods and stated that an NCR'
*c; -

,

' : b',|& ,* . should be issued. Mr. Puckett made no attempt to issue an NCR nor did he take
' */ -- ,

,J ,7 , ' , ' " ' . , any steps to revise the relevant procedure to prevent repetition. Mr. DeWald
'

-. . , . ,

.' regarded the issuance of a Nonconformance Report (NCR) and the resolution.' - -
.:. ,

. ' . ' , , V ,,' ,,. [' ,j of the problem by revising the appropriate procedure to be Mr. Puckett's re-
,

,. ,

sponsibility. DeWald, ff. Tr.1700, at 46; Tr.1721-23; Puckett, Tr. 5632 33;M' . .,
-

. . , . w < - .

,-[ , ; |i. . %, f
- =m ' '. ~

Appl. Exh. 65. Both of these steps were taken by Mr. Puckett's replacement af-?..

.' ter it was discovered that Puckett had not issued an NCR. DeWald, ff. Tr.1700,.

i at 46, 51; Simile, Tr. 3376 77, 3381.;. ' '

- .. .

.
.

-
.

~.

L 3. Stop Work on Stainless Steel Welding*
.

,

' '
* ''

On August 10, 1984, the day after his Stop Work recommendation on A-- --
.

,

4 36/A-446 welding, Mr. Puckett recommended a Stop Work on all stainless, .,

'* - steel welding becaute the weld procedure had not been qualified in all of the-

,

welding positions that could be used in the field. Simile, (f. Tr. 3305, Group, .
' ' ,

*

Exn.1 at 1. Comstock Procedure 4.3.14 governs stainless steel welding at, .*- *

Braidwood. The procedure was qualified in the "50" position. Under the AWS, - --. ,

' .| Dl.1 Code, qualification in the "5G" (fixed horizontal) position also qualifies,- >
. .

,

,- a welder to weld in the "10" (flat), "30" (vertical), and "40" (overhead)
'

- --
.

*

.
'

positions. It does not, however, qualify a welder to weld in the "20" (horizontal)- - .- .

', ',
. . position. Not only did Mr. Puckett recommend that stainless steel welding in the

*

* "
"20" position be stopped but that all stainless steel welding performed under, .. ., ( -,. ,

' ~ , -,', .j Comstock Procedure 4.3.14 be stopped immediately. The day after he received-
,

'

' * ' . . " this Stop Work recommendation, Mr. DeWald sent Mr. Puckett a memorandum-
3.

, , . , . . , . - , i. , in which he expressed exasperation at Puckett's failure to offer a solution to the,

, ' , . ? . ' 1,
*

problems that had been brought to his attention. Int. Exh. 31 at 12. Mr. DeWald., ,. 4, ,

.;4 " asked of Mr. Puckett: "What is your solution to the problem?" Mr. DeWald
* '

, ,

* ' . ' .' '

informed Mr. Puckett that it "is your responsibility to find these problems,-
; , .

,,,, ~ 'n '-
, . , .,

.i- *
'

4, .' ,

_j
,.

. . - -

.
.,

,
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,

* '

;. ' find solutions, and get them resolved." Mr. DeWald then issued the Stop-Works ,
,

7 y' W'jJ E.) Q . ' .1 < %.: aJthorization. Simile, ff. 'IY. 3305, Group Exh. I at 6,14; Appl. Exh. $42'_
:., 4.,J :,;\. 'c? 4 0 M. ; . , , . 1.1*

e
c .- aj ,:.-

. . 'f ||. bf{.' k'.h. ! 4. Puckett's Terminations. ;

,' *. . <,.: ..t :.v .n . j ,
's.

.? .

', '. f , , ,." * fi (~g;
.

:, ~'. Needless to say, Mr. Puckett's recommendations to stop work did not make. |. / c ,g
. J. '' , . . ..V a favorable impression on CECO. Mr. DeWald, who actually issued the Stop-.,; , .- .

;.
. ' ,

, * Work Order on the basis of Puckett's recommendation, was likely embarrassed
;.-

,, ,

^i '

3 to learn that the Stop-Work Order he issued was akin to junking a new car--
, ,,

* . ' 3.; because it had a flat tire. Mr. Puckett was hired specifically to provide expert*p'4'

. . . .
.

aJ; .'; advice and judgmerits of this type. In light of this, Mr. DeWald's already shaky
'

'

. .--
,

* ,* *
. . .; 1 confidence in Mr. Puckett's expertise and judgment was further eroded. Imagine'.6 >

.

.Q*..
.. . ,

''* '' Mr. DeWald's reaction when later that day he received another memorandum- - z, .

,~ ~ 4 from Mr. Puckett, this time recommending the stopping of all Comstock weld-*
.. ...

*

(. S ,'t ' ' ing activities. In addition to reaffinning his position that AWS DI.1 was the., ,

,
'

!9' wrong code and that AWS DI.3 should have been used, Mr.'Puckett informed., O : ''' -

,

.,/ Mr. DeWald that there were so many "inconsistencies" in Comstock's other.
.,' ' ' '

, .,

J procedures that he was certain that their adequacy also would be considered
'

"

' "indeterminate." Appl. Exh. 56. Mr. Puckett neither identified the other proce-,

dures, explained in what respects they were indeterminate, nor suggested any
'

- - way to remedy the "inconsistencies." It was this August 22 memo that made it. s.,'
''

, . - apparent to Mr. DeWald that Mr. Puckett was not the knowledgeable practical, ,

problem solver he assumed him to be. It was apparent now that he had made a.
, ,

,

mistake in. hiring Mr. Puckett as his Level III Weld Inspector, It was probably-
,'

" at this point, for what he perceived as good cause shown, Mr; DeWald decided
to fire Mr Puckett.'

On Monday August 27, Mr. DeWa!d fired Mr. Puckett. The stated reason*
,

. *
.

'

was poor performance on his certification tests. He did not tell Mr. Puckette .

,
,'

that it was because he had lost ccnfidence in his judgment and technical.-
,

, ,

c" % expertise. DeWald, Tr. 6454-61. Mr. Puckett was understandably suspect of
''

, .
,

( '' the motive for his firing since he genuinely believed the issues he raised.,
,

- .~ were important and significant. He took all his concerns about safety and,

.''

- > quality to the NRC and his concern over his termination to the Department of-.
,'* ' '

Labor. NRC Inspector Jerome Schapker conducted a thorough investigation of
'

'. - - .-
., ,,

f. ' each of Mr. Puckett's concerns and found only a single item of noncompliance, ,

, ,, / ' J with NRC requirements. Appl. Exh. 51. The single noncompliance involved.

'

~.,}, minor clerical errors in Comstock's welder qualification records. These errors
* '

.,
' ' '

'.f did not render the welder's qualifications indeterminate and thus had no adverse> - . ..
, ,

* '

effect on the quality of the welds made by them in the fic!d. In all other respects,.--

. .

,'
.'-

.. .' . regulatory and code requirements. In his testimony, Mr. Schapker found fault

' ' ,' Mr. Schapker found Comstock's welding program to be in compliance with- -
,

4;- - : ''*

.. ,
. ' ' with Mr. Puckett not for raising quality concerns, but for failing to researcfi,

-. .

4
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,C ; the problems adequately to determine whether they were safety significant and
,

f .; . -/ . a , . 0 .2 ; ,. ". .,,
A.. s thus warranted stopping work. hir. Schapker, like hir. DeWald, believed that it,, , , -,.y

-'. ..Q was hit. Puckett's responsibility to do a more thorough job in inve,stigating his
'

> f i,.4 " j ;: y . .H. ''
.,,/..;'.''..' co'ncerns. Schapker, Tr. I1,296.. * ! ; c,. . , -. 1+ , . ,

- . .m. 'c ,o;
. The notion that hit. Puckett was fired so that his allegations might be swept

, .. .

[ ,8 fd.N.;L*,,'.f. . '''. . c .. [w ...
_ .,

'

'.
|.g,['.M y

under the rug does not appear reasonable. His replacement, Anthony Simile, was,.

T.nk immediately given a list of all of hit. Puckett's allegations and was instmeted to'" / ?[.;',.; p *? '}t ? .: /YJ1';
; y . <. j j '9 W,.j,

. 0 ;- '/' review the entire welding program to identify and resolve any problems. Simile,
'. . . . ' . .z . . .''

- .- . v. 8 ff. Tr. 3305, at 9; Tr. 3358-59. hit. Simile found that the welding procedures
'

*',',,s''.',. * 1 ' .s 0 were adequate, but more cumbersome than necessary. He revised them by
, - ', ' ', . ;, '7 deleting unnecessary material and simpifying the presentation of necessary

,,

.,
- -

..

"| '? material. Simile, ff. Tr. 3305, at 11. He found that various discrepancies required- * ''
.-

, ,, ..
'

[. ' ' ,J . J ..'' M ,-[j the issuance and resolution of NCRs, and he supervised their resolution. NRC
'

g,,,

2.* .O : ; .' ;f Inspector Schapker concluded that Comstock's management had addressed each' . ' . ' .. ,
'

, . ;.;1 * ~** and every one of hir Puckett's concerns and taken adequate corrective action'
...,

,c' E. ..*^
i'. ' . . ') where needed. Schapker, Tr.11,425. hir. Puckatt testified that he knew of no

"
-

,

. , ' , % y :, , | '. ,j instance where the safety of the Braidwood plant was compromised ba.cause of
'

~ ' *.*'..i any problem he identified. Puckett, Tr. 6663.-
. -

.. . . ,

'* - ' . , , [*. ' ,
' . O g|

it is the Board's conclusion that Comstock did not violate 10 C.F.R. I 50.7(a)'
. :.

' ~ '- in terminating hir. Puckett but that he was terminated for legitimate rea-T-( ,

.'
'

'O sons. Also, there is no evidence in the record to indicate that his firing had-
.-.

']. a "chilling effect" on the other inspectors in that they continued to bring quality .
' '

> -

.

-
. concerns to the attention of NRC, CECO, and Comstock after Puckett's depar-*l

,

-
, ,

ture.. - ..
' ' - .]

*
. , ..

,
,

~
.c - .

*a B. John Seeders, Richard Saklak, and Richard Snyder. .

'' '

John Seedars has been employed by Comstock at the Braidwood site since-

.' . | carly August 1982.s His first position,' as a Ievel I Quality Control Inspector
'* *

.
. .,

'

for approximately 6 months, was followed by certification and promotion in,
,

.
,

* ' ' carly 1983 to a 1.evel II Inspector and assignment to calibration. There he. , , .. ,,
'

was responsible for the accuracy of tools, other measuring instruments, testing
* '

.* ' , '

.

devices, and, at une time, of welding machines. A number of incidents occurred' -
, .

* '

,. 3 during his tenure, leading to an alleged verbal altercation between hir. Sceders-

' '

and his supervisor once removed, R.ht. Saklak. The confrontation was witnessed' -
.

, , ,

'. by a number of hit. Secdcrs' peers, including W.O. Puckett with whom he was
* -' '

.. .
,

' '' '
' ' '

s. ...a in conversation. Puckett, Tr. 6238.*

' '' '

' , ' '

The outset of this interaction among hir. Seeders and members of his'
.,. ,

'

,
; management can be traced, in part, to an audit of the Comstock calibration

*'
-

3 g . .
' <s'%' .'

*

,, (, ..
,

. ' ..* * ' . *
r. - ' ' ' ,.

8i* Mr. seafers had been d;sda ged sans momhs entiser by sncthat Brud wood ccmrsetor tw abeemeeum. seeders.' *
, ,,

'' * * 6) Tr.7293.*
. , , , , ,

' . ' , . ,' . ' - ' '

.'.., .
*

, .

, .. . ..
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, , , ,

responsibilities by a member of the CECO Quality Assurance Department in''

| .) |$.?jQ, ( -]~,)
, " , , .. .. .

>

. . .<,

-f*V,. May of 1984. (Appl. Exh. 83 (also known as Appl. Exh. 27); although this'.-
,

. ,., 4 document was identified and discussed on the record, it was never offered into' ,

1. f e .

m. ', . < #;.c r.V m.: . .,61. %g.. S
4... .~n. 6..

4.r|5$.#.4
.- e ...

..!" y:3,'50 . evidence.)/:'.~'....y',4.i.g ne audit disclosed the absence of a record of any examination and ver-
v)y ,';p,A

g;

3 h 1 .'s,:'$ i.f' M:e W'' F./ ification of inspections known to have been performed using tools or other
N , 'q:, instruments previously determined to have been out v calibration. Seltmann,q4 . ,;. .

, .'~
i,. ' ' . .'

~

f.,' " .. ? ,; . , ff. Tr.1960, at 11.'

'
_

Comstock procedures require close control and historical recordin; of each
f .', u ], ., ,'] ,ft '',

'-

i - 5, z, item of testing and measuring equipment. Appl. Exh. 24 at 1-2.'

g . 7,1 7 . ' De receipt, storage, retention, and issuance of this equipment is the respon-
,

,- r,., ' , .

,* '

**

.' sibility of the Comstock warehouseman. De calibration and recalibration is the'**'.
, . . ,

'

- - ~ ' ;V '
_'] function of an appropriate craftsman under observation by a Quality Control' ' " '' **

>
,

,

,. 3 inspector who, in turn, shall retain all records identifying the status of each item
' . ' E~ "9 to be subjected to the calibration recalibration program, his Quality Control-

.,

'b'
, , 7 '- person shall verify adherence to the established recalibration' schedule and the* ~

validity of inspections made by out-of-calibration and lost items. Appl. Exh. 24.,

' '

at 2-4. In the present instance the Quality Control person is John Sceders.
,

-
'

- As a consequence of the discovery, by the audit, of incomplete histories
,,

of calibrations and of their consequences, Mr. Seeders was directed by the
- .,

- Quality Control Manager to do a 100% review of the calibration files to establish
'

the presence of additional irregularities in the administration of the equipment
contr61 procedures. A date for the completion of this review was established

, ,

to conform to a schedule set in the CECO audit. DeWald, ff. Tr.1700, at 35;...

*

Seltmann, ff. Tr.1960, at 12.* ' .

Concurrently with the equipment record review, I.arry Phillips, both Mr.*

"

Seeders' lead and the Quality Control inspector in receiving, was absent on.

i 7 personal matters, resulting in a shift of his receiving inspections to Mr. Seed-.,

,' '
' , '

ers. Additionally, Mr. Seeders was a trainer of four potential inspectors - two in,-.
.

'' , 's . calibrations and two in receiving. Mr. Sceders considered the effort required in, , .'

.a .,J these several assignments to be beyond his capability, panicularly when, on one
''

,

,

# occasion while in conversation with stin another inspector, he was rebuked by.

',.' ', *'- Quality Control Supervisor Saklak, for what the latter deemed to be time wast.'*
,

,

' '*
.;,. _ ing. These items, collectively and among others,' were construed by Mr. Seeders*. .., ,

* *
as harassment and intimidation and comprise the theme of a leuer, Mr. Seeders* *-

.,

~a -
.

3 :
, ' ,

* s >,u, ,_

* 3 .
,

.

*
- ,'' 'In Arn! IS4, shoaly before N above occurrences. Cans:ock had maagarated a salary sca's for Level U*' *

. . . ,, .

.c . ; mspectors whereby a base a's12 per hour us set. This sum no to be sagmented by an ad&umal 50 cents per- ., .', ,( haar for each ceruncauon over one, earned by as indmdual Ad&uona'Jy, a necasary merease m the number, , ,

'
,.- of we!! quahf.e4 ins;ectors necessi:.ated offerva uwal salaries greater than the above base er.h the eacess to be, - , ,

,
,

. * ' "caug6s up" by ceMeaums in ad&timal escipLnes. A result, at least tem;ority, na a lower wage rar older**
*

', , *
ernpioyees. Purcer, the trattung er bcah new and advancm3 inspectors became the la of older inspectors who
aUegedly became dermed or uma and oppatursty to seek ad&uonal ceruncaues themse! vet

,
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to Mr. DeWald (QC Manager), dated August 17,1984 (Int. Exh. 23). Mr. Seed.'

; . , , .., ,

,
.

.. . . ,,. , y-G ers emphasized in his letter that "he maintain [ed) the highest level of profes-
,

';|(; ,| <,4|W. ' .E.3, ~4 ,. W . ".' sionalism" and that he "never did nor wilj falsify documentation for . . . any
.

;?, .' ,1,''| D;; ',Q,%.'s.~.''& ;'L-| ',, .: ' reason.". _.

~ * X' '. M An investigation of the charges leveled by Mr. Seeders' August 17 letter at

h.! *(Q,i MII[[LP'( ;Y* 4'h' j. ]
M ; ,'' '

j

T- J'. ,i!"/,7- h, Comstock management was reported by Mr. DeWald on September 25, 1984''

.il.3 ,$ . ,h ,C ,,@ ;d' D ;, i j; (DeWald, ff. Tr.1700, at 37: see also Id., Attach. 2.C (DeWald.5)),t* and.,.

.

documents a number of errors in the letter. Six, not thirty, Level H inspectorsa '. ' ' - c. ;r. 4 ;,.g,,, ,

, ,,

|; f , . d : . ' * . ' . n '.7. , ], . ,(' had left the Braidwood site since the establishment of the S12/hr wage scale. No

,C,e ' , _ J. g.s ?*; disciplinary action had been threatened against reluctant trainers. The Sceders'
,

, 4 , f, . ' statement, "[f]or . . . six momhs, we have been subjected to endless harassment. . * f f .g . , . . ,
', .) ; 7 1. ; e "| |) and intimidation by . . . management to justify the incompetence and disregard

,,

c .'
...|, > q , ,): ; *^; for all company inspectors," may have arisen from Mr. Seeders' own experience* *

.,

. ;a ( . . , ." . ' || with numerous (adverse) findings in calibration inspections.-

.. .

',' / ( f . 7 '. i ? . .
J, 1 One of the complaints voiced by Mr. Seeders in support of this claim of* *

.
. .

,[ < , e , ' .' harassment was the assignment to him of inspection of received goods, added
'

. ,-,

.: , u . . p, , ~. , to calibrations, on the occasion of the absence of Phillips, the regularly assigned
| . ' ., > , ~

f .

,.

g.. , , - N receiving inspector.,' g. ,, ,'-

,

. /.. y . . $ i Joe Hil, the present Comstock vault supervisor charged with custody of all"J * *
c,., . .

''

records, found Material Receipt Reports identifying thirteen shipments received
, ' ;.' -

<,3 ,

at BraidWood during the interval August 8 through 17, 1984. Mr. Seeders'. .
- ;, ..,

; signature on each of the thirteen identified him as the responsible inspector. Hii,''
., .

: . ' ,
, ,

' ff. Tr.16.608, at 2 3; 'IT.16,610-13.'
-

, .

," In response to a line of inquiry by Applican[s counsel, Mr. Seeders was '.
's,O ..e

indefinite in his recollection and estimation of the time required, within the*
-

,. ,,

10. day period, to accomplish the inspection of the thirteen shipments he'-
.,

,
,

. ,; i, . processed. He did opine, however, that each required less than 1 day (Seeders,
,

;,, Tr.'/400) and, in fact, testified that h to I hout sufficed for several. /d., Tr. 7396'

, . ,, ,

ff. It was noted that the usual inspection consisted of counting the number (the.' , . .4. , . . ,

order of ten) of cartons or spools on a pallet or in an open. work crate (/d.,;" ,'
* * ,>

.
. ;

,

Tr. 7399. 741213); also, ti e inspe:w was not required, nor even permitted, to' *
; , ,

'

~. .. - - . ,.,

' .' physically handle any part of a thipment, such effort having been assigned to'
'

. , .. .. ,..,

'. C '. .. ''' -
i* ' craftsmen (Id., Tr. 7407).

,

.', in summary, it becomes apparent that the assignment of receiving inspection,.,;."''

; . ... . ,

, . ' ,' could not have been burdensome to Mr. Seeders, certainly not a sufficient..' *

,. .. ,

addition to his usual work to warrant a claim of harassment.' *
t .. ' .,s. .

f*, -,, t' a. , .

!s ' .s A, ,
,

,
,

w" ', : a .. ..-
.

'' * *. 10.|.' 1t is noiad that in et least two cepes of the trensenp DeWald Anach. 2.C (DeWald $) in its enti say is inecerectly,,. **! ' ,; %' ; _1*. bomd and enn b<mnd d6fferentJy in those two transenpts. spect5e relevance hers is rnade to only four pages :. *
.,, ,

of DeWald s. The first is idanufled by Bates stamp 00002012. a Cornstock memorandes da'.ed 9-2s 84 from 5

. ' . . ,. N : ' , , . ' . * . ' *
i +'.

' ' . , *
,

*- '
'

4 DeWald to dsabuuon. subject: "Renew of J. seeders Imer Dated 817 84." and is fo3 owed by thne pages of A

i ' , f,K.e
i

'
,

"J. SEEDERS TETTER oF ACCL' SAT 1oNs AND CONCERNS." pges 1. 2. and 3 of 11. beanes Bates sta nps 3'.l , , *F
..

'-

'', *
, .,

y.'
,

|. 00002013,14, and 1s. A complete copy of the dew 14 Reprt is Arpt Enh. d wuhdrewn at1r. 29s3.%. .;, . , ' 4

? /, , .8 ; . ' :. ' ,. . i.
**
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y , , , . ,- ., , %, ,c M , . a J An extended colloquy between Mr. Seeders and Applicant's counsel and Mr.y

,,d.M[eM*;h['k@ d.M'h
*d/ 3'.t , #. 'N Seeders and the Board (found at Tr. 7417 91) centered around Mr. Sceders'

*

.25. hh!NEr .Uhh letter of August 17,1984, alleging harassment. The preparation of the letter, on

b ?M-h. $'r,jM/:.N.i;M;h'i'$ the evening of August 17, was triggered by a verbal clash between Mr. Sceders

) %;c*fpJ*J{',|z{;$ 7 kY h[ ,9
,

/p;w and Mr. Saklak, earlier that day, when Mr. Saklak accused Mr. Sceders of-
; .

(. Y;- J.
. Q *.I. ,

wasting time, also interpreted by Mr. Seeders as harassment, and by a formal
*', M t f 1 : n* .

, ; '. ., , - m. . Employee Warning issued by Mr. Seese, Assistant Quality Control Manager,. , ' . .
;m ;;'. .- and Mr. Saklak during the afternoon of that day. Seeders, Tr. 742122; Seese,..

.
.. ,.

"I, %' ' o f. / . ;'-
-;. As a consequence of the results of an audit of instrument / tool calibrations, the

-

/S ' ' ' . ff. Tr. 2330, Attach. 2.C (Seese-3)...

' <! . .} , y,.
*

y s; ,.

, , ' . y fj . j - .jf . , Applicant had requested from'Comstock, on July 3,1984, certain information, by
'''

.

[' ,9f. '[ ' c .f.,' July 20, which required a review of all recent calibration inspection reports. The. . ;,

qi review was assigned to Mr. Seeders. Inquiry on the status of the review was made*
.-

| '' , . , ,, . .. ~
5 '- . of Mr. Neders by Robert Seltmann, then a Comstock QA Engineer, on July 20r ' , " '.

,

. . . + '

;; .'(.*,. and again on July 23, only to learn that the task had not,been corrpleted On- ,.

' ~a' ; . ,..j - ; 'J. J 21 August 14, a partial response to the review requested some 5 weeks earlier was.

; available. Upon request by Mr. Seltmann, CECO granted extensions of each of* ~ '
.,

^ ' .
'

,
'

,
- several intermediate target. dates established after it became evident that those

,te - expected dates would not be met Mr. Seltrnann's effort to comply with good,

business practices by frequent inquiry into progress of a program to which there-.

'
'

had been commitment was characterized by Mr. Sceders as harassmenL (Ste,,

Seltmann Response to Allegations by Seeders in August 17, 1984 Letter. Thes

response is a part of an attachment to Mr. DeWald's testimony, ff. Tr.1700,*

' ',.,

Attach. 2.C (DeWald 5) supporting Seese's Employee Warning Record dated- -

8/1744. The Seltmann statement, dated 8/20/84, bears Bates number 00002035.)
- '*

* '

Additionally to the allegation by Mr. Sceders of his subjection to harassment*

,

and work overload, the record cites a history of the quality of his performance. Of,

y ,- ; many, one responsibility of the calibrations inspector is to initiate Inspxtion> - -
.

,

Correction Reports (ICRs) or Nonconformance Reports (NCRs) of instances of. . - ! .-. . . .s

', '.; '1.s out-of calibration measuring devices. Seltmann, ff. Tr.1960, at 11 12.
*

*
. .,

'- * .'. c, As noted, supra, absence of reports of defects snd of repairs to defective>
, ,,,
, ,

[ i, instruments previously reported demand an investigation and inspection, as
'

:,. , ,
,

'J ' * , . . "; - necessary, of all items tested by a particular instrument during any period of--,
. ., .

.; ',' ;'* * **. uncertainty in its capabilities. Comstock Procedure 4.9.1, Rev. C, Appl. E'xh. 24,.. . .

* 'i ;.
~,. . .,,

'

u' , , 113.3.7 and 3.3.7.1.
' -

,

/' *0.4 ..| '. ' The CECO audit, in' progress both before and after the preparation of
* *

.
, .

' '

.| Mr. Seeders' letter of allegation, disclosed a number of deficiencies in the, 3. . ,
* ' . , ' ' , y ', calibration inspection effort. The matter of use of out of calibration instruments.[ . ,

-
' ,,

, . . . t , f'. n,i . . had surfaced in May and persisted into September 1984, in spite of additional. ,. g .a ;.

,
.. , ..

.) y:. .

. . , , .
'

'. . . ., .
, ,

' b
.

h

.

'
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,
training of M . Seeders the previous June." Seltmann, ff. Tr.1960, Attach. 2.C
(Seltmann 3) Ibrm 101.

''

,, ,,

. '. . $|I '. [ ..

. . :; He various audits and document reviews disclosed, as exampics of proce-'

r* .c.'. .

' j .. ' . e
.

[.h ;'M }.( M . dural deficienc!cs, ICR/NCR document' . listing eighty out-of-calibration torque'
s

;' ff wrenches, half of which had been reissued to the field without correction, some
9. ;.U.F.' l,d. y *0 * ,. ;. M . 5 ;.'.]

' *

v . . . .' . i.,a f .g %./;"| **3- individual ories as many as twenty five times. An additional ten wrenches were

$s.N.$hhhMk$N3'.,h, '[@'*'*''[[.
.

found to have been observed as faulty in the June August 1984 period, yet were
not so reported on an ICR. Seltmann, ff. Tr.1960, Attach. 2.C (Seltmann 3)., . :/ / ", ,, S t .: ,; .| . *. ;

^ * ' "
.

,
', . '

.M ' . , . , Rese examples and other procedural violations, such as submitting reports*
-,, .. ..

on forms that Mr. Seeders had photocopied after entering information prior to4 . ' , ', . .' ' . . ' ' 2 ',' ' . ' ' an inspection (Seese,l* ff. Tr. 2330, at 18), absences of calibration repons from
. , ,.,

, ' . '.* .-*: . . . . .
^ ' ' ' N' | i. files and incompletely prepared reports, all traceable to the time of Mr. Seeders'

'

',ya.
, . . *

'

tenure, characterize the quality of his work.
. . .

- .' , ' .
'' ' ' ~ ' .:3c,'

ne altercation between Mr. Saklak and Mr. Seeders o; curred early in the.
. .

' '

. I August 17, 1984, work day and, in Mr. DeWald's absence, was immediately
,

-< *. - *
.

' *9 ;, . " , ' . G ' q ; 3,J, reported to Mr. Seese. Until late afternoon Mr. Seese investigated the occur-*-

.; 2 ' T, .q rence through conversation with witnesses and with Mr. Seeders' supervisors,
,

'*
.. . .

' ' ' , ,,

| . C. including a review of Mr. Seeders' recent performance. Finally, late in the day,N * '

~
. _., .

' , , .
' " '

" *''I Mr. Seese in the presence of Mr. Saklak and Mr. Seltmann, issued to Mr. Seed-.
,

.
,

' ' ' ' ers an '' Employee Warning" of possible future termination. He warning was

] not solely the result of the encounter with Mr. Saklak earlier that day. Seese,
'*

,

ff. Tr. 2330, Attach. 2.C (Seese-3) including Mr. Seese's report of the day's sc.- 3
'

'tivities to DeWald dated August 20,1984, the following work day. At the time- -
"

~

of the "warning meeting," Mr. Seeders listed a number of complaints. During- *
, . . ,,

that uening he prepared the August 17 letter to Mr. DeWald.*

Pursuant to a con,dition in the warning, Mr. Seeders' work performance was,, -
'-

,

observed closely during the ensuing period while his management continued
' *

- -
.,

its investigation of the matter for several weeks.*resulting in a repon by'-
'

-

,.' Mr. DeWald. DeWald. ff. Tr.1700, at 37 nd Attach. 2.C (DeWald 5); see* ' *'
.

.,

. . ' . i?' also Seltmaan, ff. Tr.1960, Attt.ch. 2.C (Seltmann 3).*
. .. . ,

Persistence of procedural violations by Mr. Seeders into this post warning pc.* ,!, ..
.

, ,

.? , .- riod was disclosed during a September 1984 CECO audit (Scllmann, ff. Tr.1960,'

. , ,*

-| c* i. , Attach. 2.C (Seltmann 3)) including discovery of discrepancies which should'

; .-m, ,

', have surfaced in Mr. Seeders' record review assigned to him in July. These cu-, , .,.,,

mulative infractions lead to a decision by Comstock management at a meeting* * ' -
.

, , ,
, ,

,

; ...a.. .;
,,, ,.

. . ,
. .

" Me.u made in the h nns or e obsernum muhe kn. smnica nnod lo mimtu. Ai u time or.| .. . , ,. . ., '
this refresher. seeoers had been e quahf.ed ten! U cabbraison inspctor fm sane 18 met.hs etmasly preceded4 * *'

. . .

by training The 104ruruns session cald act how been insufsc>ers as Interunar imphes. Int Fds sos; us else-. * *
, ,- .. ..#,. ,

DeWald. Tr. 1600 04. The Board is torced to inqr.ro or the ams required to refer to two d.crt paragraphs in* .,-),
'

* * * *
. . , ,.

Ap E th. 24 and/or to instruct an indmd.aal to prevert use or a fs4ty ioot., i *, ,, , ' . ,/ - , , '
* t* ...

1 Mr. Seene is Canstadt's Assistans Quahty Ceuel Manager at Brssdocod. Dunna the absence of Mr. DsWa:4'

' . ,. /[ * ',, ' ,*g, ,a, '4
on August 17.1954 seene sernd as Quahty Carstal Manager.|

-
, , _ , ,,

. ; . :,1, . ' '*t,!,t,* ) * ' *. ., ,

''- -o* .
, , ,. , .

-

*
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9.Q'c. ' i;,''.7d. A.: ; ' . . ' . + .( where NRC and Applicant's personnel were present (DeWald, ff R 1700, at 38)
'

(y$g7[. ..
,5!.4 70, 1 %, ' i :... to transfer Mr. Seeders, within Comstock, to a posidon less demanding and with ,

47d[D .'y., * j,. fewer responsibilities 'vithout financial and benefits penalty. Appl. Exl'. 95. An

1..Jb+$a.[:
$4 i

f ;3.

..; e,
. - a!!crnate presented to Mr. Seeders for choice was terminatloa. In early October

gM. . . . > . 7.W.a * Q,. f, 3~. .' . s,,

'?:9,,p,,-d', . /j } .,, 1984 l'e became a clerk in Comstock Engineering. He subsequendy receiveo
. .,

,f

Q'?;',?d N N d i,] . y;1 / M *% ..i . ' a promotion to Assistant Field Engineer and a salary increase. He has been
'.t if .'? 4 ~ " .1. . complimented on his work. Dere has been no indication of his management's.

.

*

.- .|t . dissatisfaction of a degree affecting his tenure. In hearing, however, Mr. Seeder
-

. f, 7 , ,*; .- . . - .,
*

'o'',,i,'.) N ("',s(. . ' ' maintained he was transferred out of Quality Control because of the content of
''' *

.,

- . j+. 'c .- n his August 17,1984 leuer to Mr. DeWald. Sceders, Tr. 7490-91.:- |,c;

. a ' ; ' . _ ,c@/ ' ' (S ";
,

,;. " '1 Also, the !ntervenor would have the Bonrd believe.that the transfer of, ,

i ' *
,,s. ''

f . '- ; - ' .. e Mr. Seeders from Quality Control inspection was a revengeful act. Int. Fdg. 301.,

]''',c. ' { '; , </) ' o ne preponderar.cc of evidence on the Seeders iricident, however, points to his

. j s,,.,e ( .3 , failure to comply with prescribed procedures necessary to his assignment and his. ~ . . >*
.<

, ,

. - '' ! inattention to the details of his operations, including a disrespect for necessary;' ', c ,.,, ,,

'
. ;, t 'C schedules of accomplishments.n, e . . ,

?- Re Board recognizes Mr. Saklak's scurrilousness and his correspondingly>-
.

, ,
' '

characteristic manner wah usociates. It is also aware that such behavior con.-
' "

,|_ tributed to his being done in n Comstock. DeWald, ff. Tr.1700, at 26-
,

L 27. Mr. Saklak exercised this temperamental behavior by affronting a number
,'

.,
of inspectors'(DeWald, ff. Tr.1700, at 26), not only Mr. Seeders, as his man-

'

ner of instilling his aggressiveness into his subordinates. His demeanor was-

,

widely known among the inspectors where it was received with varying grav.~ , ,

.- ity (see, as examples, Snyder/ Seeders, Tr. 4020-211 Snyder, Tr. 4038, 4196 97;
.

~ '. Rolan, Tr. 4653 58; Mustered, Tr. 4969, 4973 75; Holley, Tr. 510bO2; Hii,
*

ff. Tr.16,608, at 4 5; Tr.16,638.'
'

e -

Intervenors' witness Mr. Saklak himself gives sorne insight into his behavior
2 In his description of the Quality Control organization into which he was. ,

.( | '. . brought as Supervisor in mid 1982. In his observation, Quality Control lacked ,, , ,
'

,
organization and control of its own activities. He characterizej the office as [

*
.,. . , . . .

,

J a "zoo" and its behavior as "a party . . . eight hours a day, five days a- .-. -
. .,

" ' . ' , . Mek . . . ." Saklak, TV. 8014. He believes the trek to the NRC inspectorsi|f , . . . , ..

*': ;.-C.,, - by more than twenty Comstock Quality Control inspectors in March 1985,' ".. -,. .

; .: , | ',* 1 J.3 j 3 4
7 when the pressure to unionize them was high, was an effort to strengthen that [,

i, ,. s ? ,*
M|J - '

|.,',,., support,for this cause of the March meeting with the NRC. Hii, ff. Tr.16,608,
organizational process. Saklak, Tr. 8059, 8070 71,8175 78. Dere is additional |

- - . ..,,

.!' *. ,-. ..

.
, . , , || ,. 7-; at6.

. |,,

.',;*JJ ., .,..,e : .-
'

. Additionally, Mr. Saklak observed individual problems within the Qual- |4.. ,

'; , . . . . , . s _" c . ~ ' , , " ' ity Control organization involving alcohol and controlled substances, obvious
,

i D' ;F ', ..J ' * '

absentecism, and nnion-organization meetings during working hours. Saklak,.- 6
,

'

. " . ' , ' , , ,1.1.", g, , Tr. 8085 86,8178,8213.+ '
,, ,.

*
.3 ,.
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''' ' ' ' ' *.. i, ,

-

..#'
. - i

?:> , *
,

, , ,

'

. .
--

.. .

'Ihe Board perceives Mr. Saklak as an overindustrious employte of Com--

stock interested in production and, in his way, in a productive ins;ection pro--.

, , ,

, t !. * ' ' . gram. Unfortunately, his experiences as a supervisor were marrtd by his short'

( .' ' ,Y . . D ,5 temperability and a domineering m?.nner. Ifis demeanor and his drive suited his

-. . , . , , .

' N ' 1,

, * ' ,, [. n , :''Q . ' ' . . 'h. ' -;, ; ,*:.t
,,,

7. |.", J J , ', 1, j*b earlier position in construction, supervising crafts, better than being in charge:'

i. * '. '. N f? e. 'h of a group of independent workers - the inspectors.

. C.}k t .{.2M/,U.N'''c,.,.''.N,';!.(,M
N, About a dozen present and former Comstock Quality Control inspectors, in-?

'

, , , , , , ' . ,
; . ., 1: ,

2,7 cluding those now working for Comstock's successor companies, testified before'-' ' ' ' 0' / -

' * * ,
this Board on various items of employee relations, work conditions, etc. Some

..,'.
. ,

'* ,# of these appearances are particularly noteerthy and are included in this Dc.
'

*

..
* ' '. T C .1 ' , cision. One concerned John Seeders whose letter to Comstock management,

**
.,,

, ' , , ' ' , . claiming intimidation in the form of excessive demands on his time and capa-, ,,,.
,

bilities and allegedly leading to his transfer out of Quality Control, has been,, 7 . * . .*

f.
' . . ,

''* * ' ~ discussed, supra..-
,

''*

f
. ; ,'. ', . 3 i i as calibration inspector (DeWald, Tr.1617), and who in early March 1985 found

. .' ', ', A second instance centered on Richard Snyder, who succeeded John Seeders* '
. ,.

' *

. , '

'

, ,

i~. .'
s Comstock weld machine out of calibration. Although the procedure governing' '

. ' , ,~'~ "
,. , , ,

weld machines was under revision to climinate reporting such deficiencies," the- '' ,y. r
' - ! , ",'

revision had not then been officially effected. Consequently, Mr. Snyder and"
,

' '', '

Mr. Nemeth, his lead, persisted in reporting the machine deficiency cont,ary'

to Mr. Saklak's instruction. Snyder. Tr. 4182-83, 4185, 4195. Mr. Snyder was
*

-

supported by the QA Manager, Robert Seltmann, who ruled Saklak in error. Id.,- ; .

! Tr. 4186. Mr. Saklak, in temper, threatened Mr. Snyder with bodily harm. Id.,.

'

: Tr. 4196. Although Mr. Saklak later apologized to Mr. Snyder, the latter reported.

*

the incident to the NRC carly on March 29, 1985, which led to the massive,

audience of Comstock inspectors before the NRC later that day (ld., Tr. 4201),'
. ' ,,

'

' which, in turn, at least contributed to the termination of Mr. Saklak a few days-
.

,

later. Saklak, TY. 8033: Snyder. Tr. 4270 71.
.

. .

,.

. ' ~
'

C. Gregory Archambeault*-
.

E * 'o '

A third alleged instance of harassment concerned a Comstock Level II Quality'
.

, , ,
*

' , , '- c Control inspector certified and assigned to cable pull. The inspector's name, , ,., ,
'

is Gregory Archambeault who appeared as a witness for the Intervenors. His-
. ,

* ' '

concerm/ complaints, though connected, can be placed in two categories - one- - .

''

f having to do with work product and the second being personal. Nn item was
' '

.
,
''*# ,''

found to be of great consequence.'y - -
,

,- ' . , - Mr. Archambeault was employed at Braidwood in early January 1986. Within
'

,,,
'' ''.'

, ,,
5 months he had reported to the NRC on alleged frustrations experienced

. <. ,

. ' ,* .- .

. . .
..

,.-. . .. ,.
,

h h@ Ikh h. N .h A N, e r

''

'|'.;..' , , , . , f. :
' '

i , +
-,,

|.
, ,
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.f, (W ' n ," ( i,, , by' Quality Control inspectors at Braidwood because of the "general atti- '

..:. ,

tude that quality problems are ignored , , ." by Comstock. Appl. In 1amera'

' . /.
* -

. _. ,.

J. g.N ?|4 ?./ '. Md)',.,;/. , 'J. # * ' ' :.P'',')
, , - ... M '5 . Exh.125. Subsequendy, the Witness prepared a detailed review of the inspec-..,; W ,

. tion deficiencies on which he based his allegations. This document is identified
i<Sy ',$ h,'.1/fjU@N,.yUI[' as Int. Exh. '08, not admitted into this record, but utilized, essentially in its.'

-,

. , f, ";y * : .' ;,; 4 . entirety, to guide his oral testimony. The assortment of alleged deficiencies andt g. .'~4.[S y''-( , . 3 . * , 7 '. 0 . '.' ; irregularities will now be reviewed briefly and their disposition indicated.
.

3 '

,
.

.'
, *'

* ' 8. t U .-, is distributed is known as the upper cable spreading room. Archambeault,

'e '

An area above the control and adjacent rooms where c!cctrical circuitry; |i '*. , * '

, ' ,:; s ,, . ,,

7;,' '
Tr.12,231. Within the spreading room are hundreds of cables of which Mr. Ar-

/ ' ' 7' "( Y ' .' n" ', ,
< - a. ..

'.

. .: chambeault idendfied fifty six discrepancies (Simile, Tr.16,243) including cable( '
.

'

. - j [ ' , ,'. J./ damage, cable bends too short (or tight), cable separa' ions, cables not orderly in", | '

-

u,

T ,' y.,.# ,' - ''.1 or primary inspection, an NCR or ICK would have been written. In the some.

* * ' y trays (not trained). Archambeault, TY.12,232. Had this situation occurred in first,

, , . .,. ; " ),| . . -. . ,.e ,.

'.'t.,,,,
'

,- . . m. ~. i what unusual situation here, however, where the installation had been turned:

ef sJ"y'4 over to and accepted by the Applicant, thereby placing the cables beyond ihe
'

.

# C'
'

'q. , jurisdiction of Comstock inspectors (id., Tr. 12,247, 12,581), both the inspec-;, , ,
' ' '' "

tor and his lead were 9ncertain of the procedure they should follow until the,

h lead requested preparadon of a memo to clicit guidance from a higher authority'- '

'

in Comstock 14., Tr.12,578 79. That guidance, from Mr. Simile, Comstock's.

- 1
*

Quality Control supervisor, was to prepare a generic NCR demanding that all
,

: cables in the s preading room be reinspected, contrary to Mr. Archambeault's
'

i.
'

insistence that an NCR be prepared for each deficiency he had observed. /d.,,

,
. Tr.12,580, in this way possible damages in the area not detected by Mr. Ar.' *

'

chambeault would be found. Simile,7Y.16,206. IWher, since the Applicant had |
- .

accepted the cables, the experae of the NCRs, either generic or singly, need not
- -

|
'

! '

fall on Comstock. A remark by his lead to Mr. Archambeault was construed to
' *

h i li l,mean t at ensur ng qua ty was over y expensive. Archambeault, Tr.12,410. The-
; , .

,

. . . . . . Applicant, V. wing reviewed the cable room, prepared the ultimate NCR, making. .

., .-
- * '

'

Mr. Archambeault's moot and accounting for his impression that nothing had.
, , ,

'

been done. Simile, Tr.16,238. Parther, the investigation of the cable spreading- -
., . ,

' ,,
,

. was continuing in October 1986. /d., Tr.16,247. This disposition is now satis-..,_
'

* "
. , ' ' ', l ', q * 1. .''

; factory to Archambeau!L Archambeault, TY.12,246.*

~ >
, , , . Another complaint concerned the absence of cable. length markers, spread-

,

.(, - * '
along the cable at 2 foot intervals to facilitate obtaining sections of proper-

'
, . ,,

'

length. On an occasion the markers were not consecudve, a defect in man--
. ,. . .

,
' ' '

,. s' .-# f, ufacture, although, apparendy, after an interruption the markings resumed in. ...
, ,

, ,..,e f, ' - ; g . .' the proper sequence. Id., TY.12,514. * When asked by the craft for an action,
-

, ,
'

,.'* *'

.' Mr. Archambeault consulted his super isor with the suggestion that the irregu-- -
. , , , ,,.

,

,n . .* . ..'',,
'

{ ... . . '
."

! nt . . , .y,
- - '
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'

. larity be referred to Comstock Engineering per the Comstock Cable Installation jJi,

. . .<5 iP >. (Work) Procedure 4.3.8,13.5,1.1. Appl. Exh.124. The Supervisor pointed out
.;, .:'J. '. p '..tJ . Jef.". '

!.'['fb|J.h[,}f,.*?|h,d.',@h.hN|;.
-

that inspectors did not "work to work procedures"is and diweted continuation of
,

; ,. . .,

'

the cable-cutting operation. Archambeault, Tr. 12,198 204.Thefootage number ]
'

.

.Qf mixup was not detrimental to the cable and its quality was not affected (!d.. !M J,,',' G % d h @ 6 J

h,$7,.'3T.;g)|h;*,%,?<r,;hJb%;.?
64 'J h 5- . '* f N O Tr.12.538); it could affect cable accountability (id., Tr.12,540) and traceability ;

*

'h$|, {! in case defects arise (/d., Tr.12.545), ne Witness ascribed tae remark by his

.

''h.,,$':k".V.'fd,S.'h,Nf.Ur/h supervisor as a disregard for procedures. In any case, the issue is not safety

,
'

'

W., pt < ; & ,?'..'.".:, % .s.' significant.
'.

-

,'N''.. .$.f,l T P */ $'.' Mr. Archambeault learned from another inspector that a CECO craftsman.
, ,

.. g f.;.O .,. p f ' '. +7*- had walked on cables and had disregarded the inspector's admonition not to
,

. ' . . ', y y . y , ' * |.|j t .
' ,1'

-- - ,

: do so. The craftsman was verbally disciplined not to repeat the occurrence. Id.,,

./ 4's , -| f ;' r: , '[, $.12,679 81. This is hearsay repeated by the Witness. '
7;' .L" "

,.
$

$ , . $ |, , N .N.- 9 another instance, Mr. Archambeault was directed to assist in a cable pul! |

. ,$ .4! ;p. ;K. .s ?. ' :.K'.:. * ' ; J:'; -

ca,ently needed by the Applicant which required 2 to 3 hours. The task is ;,

* f '.y ' i ',"* ,1.; R/;,j. t 4 .; known colloquially as a "hot pull." The direction came after he had completed
& , 7 r i,, y y,y.. . : '

1
y *|g,.

some 6 eld work but before he had finished the necessary documentation. Con-,

, . 'NQ. .g'.Q, ' ';f t

| ' . * * %]t , , f. ,, * '[ . * ,' . /
: ~ ,- sequently, the records were not completed until the following day, then in a

'
,

'], ,J satisfactory manner. The inspector considered this sequence to be a procedural,
. , ,

,- . , ' violatio', (Proc. 4.8.8.13.6 (Appl. Exh.124)) and an instance of putting pro-
,

.; . , -
e , / ~1 duction ahead of inspection - quantity over quality. Archambeault, Tr.12,287- !

-
. . :

, ,.
* '~

. - ; 88, 12,602 12. In this instance. cited there were no safety consequences. /d., !. .
"

.. _
'IY. 12,612. '>

* *' - ., Another concern related to the required separation among cables in air and/or
A, in cable trays. Mr. Archambeault cited forty two items he believed to be in

*

,

,t ~

noncontormance with the requirements of Cable Installation Procedure 4.3.8, !
' - ' ,- ',; ., ,,

, f ', . , '' , - '' -

13.13.1, at 14, Appl. Exh.123. Although it developed that the concern was
*

.
.

, ,

tmfounded, having arisen from a misinterpretation of the procedure and some_ , , , , ,

iJ . ., ' ; inconsistency with Inspection Procedure 4.8.8,13.5.4.1 (Appl. Exh.124), Com-
'- - ',

,,".'. '
' *

*

,
. . .

., stock supervision took clarification of procedures under advisement. Archam--
,

a q q " , , ' , ,' ' I beault, Tr. 12,295 310, 12,615 20; Int. Exh.121.
-

. >; ,

The personal item is Mr. Archambeault's displeasure with working on the
.

', ,, ,

.. / * / Jf, * . Je . -
~ ' ' ' '

second (evening) shift because of interferences in his family life. His claim,

- - ' ,
* 4 >,

, " * is that the first shift union (Pipetitters, Local 306) steward, at the entrance
-

.

, ,
,

!

, , , ? ; p; . p , , ' + ' *
f

interview, predicted Mr. Archambeault would soon be working on the first (day)
>

,

,' ,.' q' :- 'c shift. Id., Tr.12,655. The steward, Larry Bossong, denied having made such a -

?,e..;*-
, ' " , ' ;' Tr.16,260-61. Tony Simile, the Comstock Quality Control Supervisor, confirmed

,
*

,
:3

: j: .

'

promise and disclaimed any authority to do so. Bossong, ff. Tr.16.252, at 3;
i

., ,
.,

*

.

|

*r.t.. , Js*'. * ~
c,

-
-

that disclaimer. Simile, ff. Tr.16,180, at 9.. ....
t.

* o;.,, , ..

. . " . ..a.' ', .'. .-.
. .p .

* g

eJ ,.. . , . v.. ~

n

[['.* I, s , .[, ,. nkB IWT,4th mplam that inspect 0ft 'M LO' Cofftsud Procedure 4 s s, CaMe Instausuosi Inspesticri. [
' *'

.
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On three occasions during the summer of 1986, Mr. Archambeault claims>
. ... .

'' '

b.','' , p . ,, ', ;.. u,'[',' .', ';c .. b ''f . .
,

, . c .. to have filed with his union steward (second shift) a written request for a'
'

,f - c . y shift transfer, only the third reached the responsible Comstock sypervisor,,

~.' '. . '. ''.' 4.$ f
. . .. . @ ,. :.. . Mr. Simile, on a timely schedule. Archambeault TY. 12,272, 12,328, 12,335;

] . ; ]'J).jp"'. %,.3*,,7 Sir,1ile, ff. TY.16,180, at 8. In the 19851986 period, cable pulling had been

*

, -
,

' ' '; ., r '.
'

, w; ? %. , 6.. (; - largely placed in the second shift, to avoid c6nflicts with other crafts, with
r

'' . -| ,' , ~ '. J. a concomitant need for inspectors. For this reason newly hired inspectors
,

'

. ,

'i ' ,,,,: ,.7' '

-,y i'. and even some already on the first shift were assigned to the second. The.

[',., ." ' ' . '/ ;; Archambeault complaint was aggravated by a retransfer back to the first shift of.

,,' , ; . two individuals selected by Mr. Simile from a June 1986 list of three, including
* -. ,

, , , , ,
,

'

. |- Mr. Archambeault," prepared by the second shift supervisor. More than two,e .. . , ,
~

'I tramfers would have overly depleted the second shift. The two transferees held,
'

,, .. s., . .

- ' $
** '

. ,. ! . 'e ' seniority over Archambeault in company service and in date of request. One of
'

.

3, ; . 'l them had a streng compelling personal reason and both had recently gone to the
' '

* , , ". second shift, albeit reluctantly, to cover a need. Simile, ff. Tr.16,180, at 2 5., ,
, ,

.N''' In late June, Mr. Simile received an indication from the NRC that it was. ,'i
-

.

.
'

'
*

Mr. Archambeault who had cited alleged inspection problems, thereby pl.ic-,
. ', ,.

, ,

ing him (Simile) in a potentially awkward position that would be publicized
, :.

,

*
. . . - a transfer could be considered placative in view of this ongoing hearing; a

-

denial could be considered retributory. Id. at 6-7. Nevertheless, Mr. Archam-
.

- '

beault was transferred to the first ' shift in early September 1986. Archambeault,
Tr.12,498. A prerogative of an employer is certainly the assignment of employ.

'
ecs to areas and at times of need.

'

There is no evidence that the' quality of Mr. Archambeault's work suffered
from the concerns and allegations he voiced. Archambeault, Tr.12,404

-

.

*
-

D. Richard Martin-

I
-.,

~ ', Richard Martin was hired into the Braidwood site on May 18,1981, as a.

,

'
, Level I inspector. He remained at the site through the several changes in the

-

. ,,

'

contractor responsible for Quality Control inspection, i.e., Comstock, BESTCO,
-

.. .
'

and now General Electric's Multicraft Installation Services. In each instance be
--

.

"'
, . , ,- ,,' was assigned to the inspection of LK. Comstock's electrical construction. He,

,
,

,' ',
,/; . ' pulling, welding, and configuration of hanger supports over a period beginning

was certified as a Level 11 inspector fr) a number of efforts, including cable
-

.,'*

',.
,

. , '.
. September 1,1983. In early spring 1986, he was transferred to a position as

< -

" '

.' : .i Technical Statistician, it is the cause of this trahsfer and the events leading to
- .

. .'* '
' * *

it that are under consideration in this part of the Braidwood hearing. Martin,. -

'

, 7: Tr. 826167. He was called as a witness by the Intervenors.. - . -
.

' - -'
|

.t . , , , .
i.; ,

.

.; . .,

I
.

shftsgh that friednun, Mr. Simde had a Brit ind.csest of Mr. Archarnbeauh's desus for a tratufer.3**- .
,

e
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T ,' k At the time of his most recent appearance before this Board, in September' '
,

h - | ', 1986, Mr. Martin was favorably anticipating his return to inspection on a'

.
.

,. ,,

9 ? .- w,, . i' , ( ; ', , ';. /!, | ' '- schedule of his choice. /d., 'llr.12,726.'''..j':'.,'.-
. f. The transfer from inspcction was occasioned by a confrontation between

.

'

5''.$ 'd% Ej, .7 . . / . - | , f, , (, i
.

Pf s ky.J.* ' Mr. Martin and a craft foreman named Krone. A news item reporting on

j'W7!..|iy?!'.)f"?,lf,JG''I
W|,'y.y g . | . "!..("'.$'. 'i:p,%,O. ' '

.?>Qt this hearing linked Mr. Martin with a supposed 500 weld inspections per day
J. ,.' ./ /,d.Ty . . . 1,/; . *. . achievement which, according to Mr. Martin, may have arisen from an early..

; ';{j ,, ,' -[
'

prxtice of transcribing from field notes several days' accomplishments onto
.| - - q ,i., ,,' | c . g N"

;|. .
$ the official documents, the checklists, on a single day. Nevertheless, Kronc

, , ,1 ' ',
i.-..- .. took the value as a measure of Mr. Martin's efforts and used it as a topic for-

.. ,.
'

'/, ,: ? .t . *
1 js * .' ridicule of Mr. Martin in front of his peers. He allowed Mr. Martin to offer*

,
,

_ ]' 'q. , c ' y, ,
no explanation. Harsh words and body contact subsequently led to Krone's'*"

. . . ,,..
, ,

'

discharge by Comstock and to Mr. Martin's assignment, a couple of weeks later,*;

' '; F. ,
-,- . . , , ,. , ,

,

.,
' ', # out of field inspection. Id., Tr. 8376-94, 9590-92. According to Mr. Martin, he*'

-

.':.. ;, . ,'y ".,f'a,;'- wr;.s removed from cable pull inspec on at the instigation of a union steward
,, ,,

? - '

* - ?..., w'To reported that, after Krone's discharge, the cable pullers would not work
-

,.

' '

). ,| . I
'

with Mr. Martin. Id., Tir. 8394*-

.,
.

- ,.1:,f,_ ' j,- b. . ". j ' , j -(, Shortly before the Krone incident, Mr. Martin had been effectively removed
'

'

,

/
,

% from. cable pulling inspection following his persistent requests to his lead for'
'

n.
<< w ~

.,7,-
- ,. J assistance from other inspectors in effecting a continuous pull of a 350-foot long>

,

' * ''
cable through a tortuous path, a common request to permit an alternat4ve to the3

, ,

more laborious method of pulling by sections called "pull ard-coil." Upon denial+.
, ,

of his request for aid, Mr. Martin expressed that he "didn't feel comfortable*
_

-

*

fs o
, ,

doing i: [that way)." Mr. Martih had never inspected a puli and coil operation; . .

at Braidwood. Id., Tr.12,765. Further, he' believed helpful inspectou to be, ,,

.

,' ,( available. As a result, another inspector was assigned to the pull and Mr. Martin'"
. .

, made work.for himself during the next couple of weeks. Id., Tir. 12,704 20.'
,

*
From time to time since his initial employment in 1981, Martin encountereA*

A' a number of irregularities in his work experience. His certifications were'
-

, .

'. ",
' *

, , , - withdrawn on two separate occasions for periods of a few months because of*-
, ,

large numbers of reversals, by PTI and CECO, of his inspection decisiohs. Id.,-.j ,, ,,, ,

<% TY. 9348 50. Martin attributed this increase in reversals to his misinterpretations; 1, , ,?,*,/
- of drawings, to inadequate training, and to his increased output which made

'
- -

,

- * "*

., % .., -
, , , ' ' ' '; | ? for more rejects though his fractional reject rate remained about norrr.l. Id.,r

,
' '' ''

c . ' ~ . ,
, Tr. 9547, 9582. After some retraining and investigation of previous Nrk, the- .

,.' f certifications were reinstated. Id., Tr. 8326, 8329, 9344. Two ruord keeping
'

'' - ;
''

i,
,

, ,

,
,

', , _ matters were addressed in Mr. Martin's testimony. One was his practice oi.; p-~'
. . . recording 6 eld observat6ns in notebooks, then subsequently transcribing them

.

* ' '

.

*
, ,

;' t en masse to the official checklists, usually in the office. Mr. Martin, together- '-

',-*
with other in. ,ectors, developed the practice of photocopying inspection forms- - -c . .

3 ,, '

,; ,- . on which largely generic information had been added, then filling in blanks- -

,
'

! of the copies wit'; inspection specific information. Signatures and dates were. , ,", ; '|
,

,,s.,
,.

' .. :' n, ' - -...: . .
.

*

,
*. ' , -'.- .,..

,

'

' 4H

P

-

.
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, , . . .
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,: .'r <q
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.

. ., .
'

,
,

. .. . . . .
* m. c. .

, ..;
. .y . ,

.

u .. ,y,..
,

*-
g .g ,

original. Id., TY. 8330-31. His is to say, additionally, that the checklists were
s

' . . . g .- ', .- . 7,'., .,.
' ,_. ,9 's i 't seldom taken to the field. Id., Tr. 8370,9576. The Witness asserted that in these- s..,. . . . . .

. ' ( . . , 7< /s.4. J h . 'rb M manners he and other inspectors had been trained by Irving DeWald, the then and
.

%|[,,',. , .; , 3 -{ % f'' ,',.@, ,,c, c %:.'r.(,(, . .[J. gy -uncovered during a CECO audit and come to the attention of Walter Shev. ski, the

. . ,

. ,' "* ', ;,. p s - current Comstock QA manager. These irregular documentation practices were,

,

' ' ,- " / % CECO corporate QA manager, who ordered appropriate retraining. Immediately
*

c . g| *.',
,. ,.a, -,

" ',
, , ' Qf, thereafter hir. DeWald held a training session. Id., Tr. 9574 77.,; u v: * '-,

, ,

|. 9, ' ,1 ,-'

In spite of these and other somcwhat similar occurrences, hfartin retained ai: ,

. . ,-
,

'' *
, . , ; , | . . . ,: .c very open and understanding attitude toward his mare.gement. He testified that,.-

,, .." whereas he perceived some actions were not in good taste, were unfair, and.' .

, ,, / '.;y 1. ' '5 .b.. stemmed from mismanagement, he did not identify the actions as harassing or

'~
'

.. .-

' " ' *
,

, ' . . f ,. . , ,, intimidating. On one occasion, in a meeting with hir. DeWald and his assistant,C ..,

, , ,

;'

hit. Seese, he assured them he wa; aiming not to cause trouble, he "wanted to- .- -,,,.y,
, ,V try to do better [at his jot]" and asked "them for suggestions if there is anything

.,-

,
,

.
<'1>

g, - ,y-
' ,9'

,

4,'. .,y' I could do to better myself." /d., Tr. 9595 96. Nuither did he consider transfer'.
,

,
'

,i to what he judged a less. interesting job to be retaliatory. Id., Tr. 12,756-77,**S/- <' J '; .
'

12,773 78. He expressed strongly his enjoyment of and his satisfaction with- ,
.. ..

'. / ', his weld inspector position. His industriousness even brought criticism from his
, , * '

-,.
_

, , . ., . peers. Id., Tr. 9546. He was less sure of his responses to procedural requirements,
-

'

a reaction he attributed to dehcient training. To himself he adequately justified.

'

his practice of photocopying premature entries into checklists by noting that each,,

.' '

: list bore his signature in the original and that it vouched for the performance
3 and acceptance of a weld. His problems with procedures and paper work he laid,

,

, to his inadequate training. Id., Tr. 9544-47. v.'e state, succinctly, that he was, .

.* proui of his work and of being a part of such a large effort as is Braidwood.-. .

,

Tae Board cannot ascribe to hiartin any support of the alleged harassment,- , ., ..

etc., voiced as the principal contention in this case, particulasly as it may relate*
. . . . . , . .

to the ultimate safety of the operation of the Braidwood plant.-, .,,
,

.
-

. .. .

.,,.
,

1
' '

,- . . E. Other Considerations-

,
~' *

*
-

Additionally to those Quality Control inspectors whose testimony has been.

*
, . .

reviewed in some detail above, about a do?.en others appeared at the hearing ei-
-. .,.. ..,

* '

,',J , '
.? Rolan, hilchael hiustered, Terry Gorman, Dean Peterson, nerman Bowman,

*

, ther in person or through deposition. Among them are Larry Bossong, Francisco7 .

[ *. < . p ; -
,

,' .T Robert Wicks, Larry Perryman, Dan Holley, Robert Hunter, Herschel Stout.'
.

', Joe Hii, and hiark Klachko, ne concerns of many of these individuals with- ' '-
,

' ,
'

,

- - , ' , ' . .' c> the inspector management relations at Comstock had been taken to a meeting
' ' ''

.

with the NRC in hiarch 1985 hiost were subsequently interviewed separately
'

,,i."- by NRC personnel, ne tenor of their contributions to the history of the in-
.- ,,

. ,

,'
,,q .' c. 7 0;.' spection program is resemblant both to that already recounteJ and consistent

'

,,

," .(.; ,4...; - , , . . . , - within themselves. With scarcely an exception, each inspector testified that he-
,

''

- ,. ,
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. . .n .t ;% q, .. . . .,
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* * , *

, ,

- . . ,.

# *' a- N .? , ' .*,, , ,
,. - .- .

, ,

. v. y -

., .

, , . . ,.,

T7 . M . " ~<l' had encountered or observed outbursts of temper from Quality Control Supervi-. ;- <'
.

' '

(....-9,U, {l
J ~

' . > sor Saklak. Dese instances have been described in great detail by the Staff in

b,e;g,j '1,1@; 'i.d. @$;;. 'b;' W,; ' ' f.
-

,
,.,,

itt Findings of Fact and Conclusions of Law,1232 through 1413. De Bcard. ,_-
l '. ' .v . M . adopts these paragraphs and the citations therein as an historic record of those.c" .

i;' t'G|'$d$')$,%.0~h;Fik.
U I P.%'.jf,/ :F'[ n encounters. Collectively, they Wengthen the picture of that individual that we
Y'M@* .':

'

D, *5,kj'M S.M.fMM/N,rj. L,||.% have drawn, supra. There were threats of discharge of Rolan, Martin, and Holley ,.

f6*O though Mr. Saklak's authority did not extend that far; accounts by Mr. Gorman

7j;'$ '/ *. f ?|L .'o.g ,,W,c,;;, J. ;
. 1.) y |, 9 'S Q fu S.f' *,h EJ of berating inspectors; the rebuff of Mr. Saklak's remarks by Mustered; a jestful

. respo,nse by Mr. Peterson to Mr. Saklak's direcuve; a counterthmst by Mr. Bow.
. ' h -j t N * ; man to Mr. Saklak's aggessive behavic'r.

*

' i t ,y ;. . - -. s ,.

-i . ; ! ., ,, %j , y , , .; i. L Other members of Comstock managernent, particularly Mr. DeWald, were
*' *-

,r , .

* '- ' M . .%'G ' d., J' '
the subject of complaints of poor communications, perceived aloofness, apparent

'

.-

. , , ' e ; s,.c . .:.',';' Q , . work place and time discrimination including allocation of overtime and attempts

7,7].7e;.)".*,$.'Y,''.'s7j]j
'

.

to establish quotas for performance. Threats of discharge by Mt. DeWald were
, ,. - ?VS more mear'ingful due to his position in tne organization.f .c , .,;

.m '6;f,] K Q.j
.

,

y '' . .' y/ o{/ ,f
*

During this period of contention and apparent unrest, three inspectors, Hunter,, q; -

,.

#. j ! ,- 7 8 - Arendt, and Stout, were discharged - Hunter and .Arendt for 1rnproperly,|....{.i';j'my.f;.f,j',,,,,{;'

'f . ' *e
. ,, . inspecting welds that had been previously painted and Mr. Stout for absentecism

'

u , ? .t ; ;.g,* . and low productivity. (Tru!y, Stout resigned though his discharge was imminent.).

.

,"./ ' ff ' , . ';. ~ < , jI Applicant's witness Laney, a person of considerable experience in construc-. .

. ' ' '

~f
, tion, management, and direction at diverse nuclear facilities including the Quincy

'
.

-
- .* 'l (MA) shipyard, where nuclear powered naval vesse!s are constructed, and the

*

. _.

' *- "{;*',
'

Argonne National Laborat'ory, where nuclear reactors are developed, tesdfied at'>,.

7. / .4 , * length on several aspects of the issues aired in this Maring; Laney, ff. "n,17,245;-

,,

- ",_ ' ; ,N , ', ;
, ,

'n.17,246 ff. De topics. were both site specific and more general. Of relevance '* -
' ,"'> r .c . here is Laney's judgment of Mr. Saklak's competence ar.d behavior as a super-- - -

. .,

,y 'i .,"i visor. On the basis of his review of summaries of depositions and oral testimony
-

-
,

, , ,

- * '' '

, , , , , . , ,y of a number of inspectors and interviews with individuals, largely at supervisory*;.
'# '' ' , . , . , level, Laney concluded that inspectors considered Mr. Saklak a blusterer and, as.

- 4
7

.

'

7. . - .; ,~ . . . ' . " such, a weak supervisor whose threats were not dr cut.'d not be always carried ;*
.

,

', :. . ' . , , , ' out. He was looked upon as an irritant and a bother but not er.e whose promised
- - ***

,,>g_,,fj. W. ' A
. . . .

,

y''.' intimidations were to be taken seriously. Laney, Tr. 27,361. Laney cited experi-,,
, ,,- ', , , , . ' , .' q ences by inspectors 5nyder, Martin, and Mustered who rolled with Mr. Saklak's5 ,T s '',v. ; ,' -

,

.. ,.', ,| -' .

punch only then to brush it off or to carry it to higher authority. Id., Tr.17,350,. . .

,. . '; 'y 17,355 57. Rese actions are consistent with Lancy's experience with and belief.;> ,.
,

' ' +E .R
,

, in the position of an inspector who usually works alone at his task, utilizing his',
* ; , 7 '.| ; ;.: ' .- [. ' ' ", skills in a professional manner. To his task an inspector brings his two essential

* :.' '
.

cN/. ., t. ; qualifications - his technical skills and his personal integrity - of which he,. .
,

'' "- '. ' ' . , y . is both proud and protective. Rese represent his job security and, more impor.- ...

{. ;f.} j y
'

.'.|'f V, tantly, they are his badge of acceptance in the work area and he will scrupulously.- -. '

/ J. **

3: protect these basic assets, unaffected by external group dissension. As a group,h,y
.. .

,

.; . ; ' C , . '7'Y. . ' . L ' | , 'f.) nowever, having belie (in complaints centered around supervisor inspecter frie--

7,' .; ,b " . '. - T 0 1., '

' . , * .
- -

. .

.

.. ; 1, ! ''-ai . ' ' , ' . . , " ,
*

. g. ,,

. ,..:... ,

' *. $ '
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. , . .
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, ,, 7,, . . . , _. ,
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, :.: , .;<. .
-
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.. . . - - ~. - . .* - '
. . n a.' u ;s. . .,

. ..

.
- ' -, ,. - ~ ~n(.., ,

.. <,
.. ..e , |v n. z ,, c: , . a ;.; u! v.o

,
-

, ., .

; <; . ,
- > @j. . , .

c,.v. e s y , . . .q n , .. s;;.

..

' a . , ,j ; . ; & ' ', g ' $ tion, the expressed need to keep abreast of craft production, salary uncertainties,
u .,,'' % C , .pf ,6 'n,' d .*:p. $g,;

4..

,

4 and perhaps inequities, likely pressure to support the then-ongoing unionization

| .,. i., , . '. . v + s. w,, ca ."$ ': >h(,1
effort, the inspectors would be expected to voice their collective feelings as was-

N;dN' $, '|h').h i,M.3 0,' ' h.4[.M'if,
. : . .W . . . f.MG.Gv- 'p/. their behavior here in the audiences with the NRC. Laney, ff. Tr.17.245, at

24 25. De Board shares and subscribes to these observations..

, ' a . . G ," . , ! , r - 'r,.V . ., ~ . ?,; ;. ' Although the actions and remarks of the Quality Control personnel, both.

w-

*' '

,, ' , -- r , , ~ } , . ;, . ; . , . ' / . L . management are the inspectors, attest to a deteriorating esprit de corps at,

|. p; . ' ; . , ' . , ' . , ..#.'- Comstock, the result was not as catastrophic as Intervenors would have us
'

.

. . Of M , , ,.c 3 ; a, t , believe. Guild Tr. 7915 ff.
*

- - y ..; -.-, . o:
. ;

\-
,3 . . , , * . *. , ._ ,

.. . . . c ., ' .
-

' 'w' :d 3 > VI. REINSPECTION EVIDENCE'

. . . . . . . a.s . . .- ,, ; .
' ,

:( . . 'e> ,; j~ ..

, ', .'' .'s, M g . ., , i % * ..*

. .. ' - ' , . In response to Intervenors' theory that alleged acts of harassment, intimida.,

% . *
,

*A' .1 tion, and production pressure impaired the effectiveness of Comstock Quality' :.. 4
1",t,' ,../ fgg" '.1 Control inspectors (Guild, Tr. 7903-04), Applicant presented the results of two

-
.

,

,' ' .' separate reinspection programs. The first program was the Construction Sample..,, , ,

{ , ' " '. Reinspection (CSR) which was part of the Braidwood Construction Assessment
' ' '

,

' ' ; Program (BCAP). The CSR consisted of a visual reinspection of a sample of.
, ,_ , ,

onsite, safety related construction which had been completed, Quality Control- *

,

. 3 inspected, and accepted by Comstock as of June 30,1984. The second program<

,

'

consisted of the data obtained from the routine overinspections of Comstock
-

. . .
,

,

,' D. . -Quality Control-accepted work by the Pittsburgh Testing 1 aboratory (PTL) dur.
'-

-
' '

ing the period July 1,1982, to June 30, 1986. Neither program was initiated

['t
, . , ,

'

in response to Intervenors' allegations but they were conducted for other rea.. ,

.. , ,,

'

.
t , ;. sons. The reinspection programs were unrelated and were carried out by Quality

*
, .

, , ., ,

,. , , , Control inspectors who were independent of the Comstock QAMC organiza.s. , ., , ,, , , ,
'

tion. DelGeorge, ff. Tr.16,740, at 6, 9; Kaushal, ff. Tr.13,068, at 9; Marcus,-
,. 4 . . ,,

,,

',,
' - ~ f' ff. Tr.15,568, at 1,7.'.'- .

.
.. ."

.' ,. A stated objective of the BCAP program of which CSR is a part was to ensure..

' *

.

~
that no unidenti6ed or unaddressed programmatic design significant construction,?-.- *

6-
,

,
'''

problems existed at Braidwood Kaushal, ff. Tr.13.068, at 3. A "design-.
' ' '

!. .. 7 . . , , , ., significant" deSciency is one that affects the ability of a safety related system,
* | ,c , . ''- '

structure, or component to perform its intended safety function. /d. at 5t Thorsall,- -
, ,

" '

.;' ' ,q , ; .- . 6 ,- .. g, . ff. Tr.14,270, at 9. As regards structural components, "design significance"-

.,' . , . ,
- n ,; .. relates to the ability to carry all design loads within code-established allowable

"
-.

', ,.
-

. '. J. c. ', stresses. Kostal, ff. Tr,14,270, at 16..,- .~ .

The CSR was carried out by an organization called the BCAP Task Force.
'

,.g. ;. .-. .

, , ,

f S. , ( ,z, Most of the BCAP engineering staff was drawn from Stone & Webster Engl.
'

', a ..
,

. ', , ... . neering Corporation and all of the quality control inspection staff was drawn-

Q ,( , g, r . , '
.c ' i I .c n . an Applicant employee. None of the individuals, inclu'ing the Task Forac Di-

'' 3 '' ' 9 :l ', ;- ., from the Daniel Construction Corporation. The BCAP Task Force Director was'
,

' *

,; ; , ,

n . . _- ;- ,, , n .;-

E' . '
,

,

' .,

(
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*
.

.

. 4 rector, had any prior involvemer4 with the work that was to be reinspected or.
.

J. 3
- '

[ ,

reviewed under BCAP. Kaus>.41, ff. Tr.13,068, at 9. The NRC Staff concluded
|' '.y that the BCAP Task Force personnel were "qualiSed for their assigned tasks with-

. , ,

'[. f, [g. [,, d'h t's.Q [.k'"y $, Q i
- j 0.i | W a good balance of education and experience in the nuclear industry.".Gardner,

' '

e; ,. 7 , ',l' Sf,/ .. i . ' 4 y of. ff. TY.17,606, at 12.". -

. .fbS e 2[' .3,).J ,%i. , Sargent & Lundy, Applicant's architect-engineer, was assigned the task#
.

''$, p 4, *i,,v ,%, . ,p; c W , . NN, :j
;' i' of evaluating the discrepancies found by BCAP CSR inspectors. Kaushal,

44.0 't Y '.,'(/ , ;', , '.$W C
,

ff. TY.13,058, at 7. Because, Sargent & Lundy is responsible for developing the
,. f*M,.i i y|..';?,',. f, . ; $";- Braidwood design, including all drawings and specifications, it has the greatest''

* Q'i , , .' - G , , ., '' y ; P .4 ., ' " r . expertise in evaluating the signi6cance of Braidwood construction discrepancies.,

. ,

i . A ' ,/ '; , ' ', ' '
'

BCAP Task Force activities, including the CSR, were overviewed by the,'3, .
- , . - - .

fs|"*;/ ' ~*

,, 4 BCAP QA group established within Applicant's Quality Assurance Depart-
> . > ' - ."; % , . . . ,q. ment BCAP QA personnel, none of whom had any prior responsibility for.- ,

. . ' ' , * : T. i . ,. q . ,,
"

cor.struction at Braidwood, were drawn from Applicant, Gilbert Commonwealth,.

s

,' , /'' ' , / % and Pittsburgh Testing Laboratories. The BCAP Task Force, BCAP QA group,7 , fc . ,, . , ; .J , r
t ;, - y * ' v J . ,' '. ' i ' ~ .j and Sargent & Lundy were overviewed by an independent expert overview.

,

. . . , 'J . --.- ,; group (IEOG) which was assembled by the Evaluation Research Corporation
-

o . ,
,

. , ' ', * *
.

and consisted entirely of individuals outside of the Commonwealth Edison Com-

-

' , [* . 'd
s

p , ;[,,
p4 -

, * '' ,.m'- pany. Smith, Tt. 14,196 97; Appl. Exh.137; Kaushal, ff. Tr.13,068, at 9<
,,.

10. All of the various groups including the IEOG were, in turn, overviewed/ >. . ,. .,

E < ', by a resident NRC inspector who dedicated full time to reviewing the BCAPC **
.

.

'
'

..
program. Kaushal, ff. Tr.13,068, at 11.

- '
,

.
.. / The CSR sample program was set up to assure with at least a 95% confidence

,
' ,- level that at least 95% of the work in each construction category is free of,

'

;; ' (. design significant discrepancies. /d. at 6.,
'

.; The BCAP/CSR was a large reinspection program and involved more than
< ,

'

. ,

-
- -

~,, '

; , 90 man years of direct engineering and reinspection effort in addition to the.

', engineering evaluation of identified disciepancies by Sargent & Lundy and the.;
, ,

-
,

,s support services provided by the various construction contractors on site. /d. at*- -
.

' -' "'. ' . , , ,
* '

7. The CSR data base includes the results from reinspections of 733 electrica'.
, ,

' ' '

. . ' '
'*

,- items including more than 10.000 welds and 276,000 inspection points. Del->
,

.'- -
,, ,g. ' , George, ff. TY.17,082, at 19.

'
' '

, ,

|," , i; ' ',s ' The PTL data base includes more than 7200 components and over 28,000
''

, , , ,

. , , . , , ", welds, approximately 28% of the total number of components and 10% of the to-.' ,< ..,
,

'.. . tal number of welds completed and Quality Control-accepted by Comstock dur-,

. , ,

,. ,

'. j.,. ing the 4 year period from July 1982 through June 1986. Marcus, ff. Tr.15,568,*( . ,
.

at 12; DelGeorge, ff, Tr.16,740, at 17,32.c, ., ,, ., .. ..

' ,-:' *C ,4 Using the data collected from both the CSR and the ML reinspection pro-*
, .

.

L'
,

,,g,"
- ,.,

c' grams, the Applicant prepared a computerized data base that matched the rein-* .s ,
,,

q ,. a ' . T, spection results with the names of Comstock Quality Control inspectors whose*
t, , ,...,:'''..,*,- ,

'

j:"; s., ~ ' ,
,, ,f work was reinspected along with the dates of such "first.line" inspections. The

' '

computerized data base permitted comparison of Comstock Quality Control in-,,, ,
,

'.. . , , <*

. . , s , /. .
,

. . . ,
'' j d '

* - - ,,; .> .*- ** , .- . . , , , ,

' ,g F

,, . *
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- ,. :> - ;4 . ?. s

~ . . rcu'. ...;v+.O .x..sh . ; spector performance over time with episodes of alleged harassment, intimida-
.

,

..[ih* .$ bh.>.,[J2[, .p,@@db,N'',h, d
!, tion, and undue production pressure. As shown in the following sections,.the .

%E . .g?p data show no trends or correlations between inspector performance (as measured.

?;T:'.q;.f,M,O'Y-}JMOM.M/hYW
gjyiM p *& j by agreement rates with CSR and PTL o"erinspections) and episodes of alleged

harassment, intimidation, and undue production pressure.
~ '' P Q Dr. Martin R. Frankel, a noted statistical sampling expert, participated in the' ' I '.y.i,%.r, .'*/ . ?,$ ?/M C 1.Q,.) ' . |.? / L MfM'st ' ddesign of the CSR program and analyzed the results of both the CSR and ML

'

.
.

J '. . , . O. ,y * p , h W. . A reinspection programs. Frankel, ff. Tr.17,082, at 1.1,12 27. The CSR sampling j
*

.,.

.'.. .g ; * ;'.' e T . O -| w . A .' program made use of both probability samples and nonprobability samples in !. .z .,.
,,

1'
-|, a,' f +, , sE .: . ,; .W. six different electrical construction categories. Id. at 910. The total sample

-

>

. , s . . ,, ..

_. 3 6 -| , ( .. J . . 3 ,, 3 + 1 for each category consisted of three parts. The first or "random" portion was
'

~ ,, .. , ~ , n . . ? , . , ' '. 'd .d f. ; chosen in such a manner that each item in the population had an equal chance6. i .'s e ; yf q. . .J of inclusion in the sample. This is the probability sample. The number of iterns
*

, y,,

a , . ., , * ' 9 p ,. *j , . , 1 - M .) in the random portion of the CSR sample was sufficient to support a conclusiong ,
.*

.,,,,.,: , i; " t > g. .

'

?,},.;'e .;)*
with 95% confidence that a minimum of 95% of the population is free of design-

' , ^; . |;*. % f"-. J , ,. , y'

sign 16 cant defects, assuming no defects were found in the sample. For the second
-

< .' * N ' . c,. i portion, engineering judgment was used to determine sample size and to select;i .

'...,f/ .*s
=

, , .

I'. C. Items. This portion emphasized areas of plant construction that had previously
-

''/ |t exhibited discrepancies or are parts of the safe shutdown and emergency core:,. .

'* j cooling systems. About half of this engineering judgment sample portion was
' *"' '

-
. 5; ., ,

o i ,1 selected using random methods. The other half of this portion focused on-
. >..' 7' gj ltems that comprise, support, or enclose some of the most significant safety

'#
,

' *

.- ?.. ( * systems. The third portion 6f the CSR~ sample was identified as "more highly
*

'
.

| . . . , |_ . . ' ,, i ) [ :.g stressed" items. Thl.s included items where structural stress is a significant design
,

s

,'' ; 1 factor. A total of sixty-eight "more highly stressed" items was included in the.q- ... 3 - ,

., J.,
.

. " . * '

3 third portion. Kaushal, ff. TY 13,068, at 1316.-

. , , , , ,
,

' . '! . ' ,2 construction categories and using only the results from the first or random

*

. No design significant discrepancies were found in any of the six CSR. *. J' . .<^ ., , , ,

^|, c,.?, , . . , .:
' t { ,| ' * . ;;' ;

-.

. .- - '
; '

portion of the CSR sample one can conclude with a 95% confidence level that.

, .

' '
. Y . at least 95% of the electrical construction population at Braidwood is free of*,.

> -

, ' . ', ,I ' ;, , . I', design-significant defects. Id. at 16; Frankel, (f. Tr.17,082, at 11. Even higher,
.

levels of reliability and confidence will result when the reinspection data 'are.c. ' ' ' ;. ' - '.
, , , ,

1 , ,' 3.r,,N . conibined across all electrical populations. Further, the results of the additional
* ,.. .

. .p . - | *,, y, ,. ci ~ ( ', ;s .'; CSR sampling (the engineering judgment sample and the additional sampling..
,

',

..j. . , ' [|y[. . ,
y ..r/

'' ' of "more highly stressed" items), a&is even more confidence to the inferences-

. : i '. I that may be drawn from the probability sample. Frankel, ff. Tr.17,082, at 11;c.; ,4 .,;- .

.
'

' .' ,1.; . _ . , . J,; c. N* '
-

~ Tr.17,145-47.'

.

.',- " , , , . , ;, ,' ..: - '
*

.

f Dr. Frankel also looked at Quality Control inspector "agreement rate" data.,L , g ,''., f.4 Agreement rate is defined as the ratio of the number of inspection points
'

ij,a. . , ,
;,. .- . .. . O 1, ; M within a particular interval determined by CSR inspections to be acceptab!c (i.e.,

~

;. 4 ,,} ,V ; , e ' 4 ); . ',' "'; j ; Pi >. i nondiscrepant), to the total number of inspection points reinspected in the same.
*

. g " , j f ' ''; t,;. : .c K ' . . . x !. |,. J, dinterval. Since all of the inspections reevaluated in the CSR had been inspected.
..
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.. y , . '7
. ~ s. . and approved by Comstock Quality Control in their first line inspection, it wasc

..

' , , . .. possible from the agreement rates derived from the CSR data to obtain a measure|' ''

- | ,' ; . ; ' Q,;'@C..<J6 ,. . .f .1
. . . F, of the quality of the product of Comstock inspectors The CSR agreernent rates

U. ,g .N W .. b ' used in the evaluation represented points first inspected during time periods
.

,',', i.G Sf
? . 'g '^..G i.* yV

<

%,,'t .'Y ,(Qc /.('y/ -)y.r M ,.;.' .
- -

:. , before, during, and after incidents of alleged harassment. Dr. Frankel found that.

' ' , - 'ih; L ''U the CSR agreement rates were statistically independent of the time period when',5, $ ,.f -|i d ,C,'|
/-

:: 6d|.T;'h E the first line inspecdons were madem In particular, taking July 1,1982, when}|7df ?

,s',1.y.Ij,JP.;':f*(.'-{jO,;'| Mr. Saklak became Quality Control Supervisor for Comstock as a dividing
'

.

e ; .t;P- point, Frankel observed that the CSR agreement rates prior and subsequent
n ; S ' i ' ,> g . .; ,,' ' M , A

-

| , , , J ,, . to that date were essentially the same. This comparison, being sensitive to a..s

. ' , , ,.'c.| " ; . . , ,- ./ 1% difference with a 99% probability, says that Mr. Saklak's entrance into
.,

,

*

"|
,, j ,i the Comstock Quility Control organization had no effect on the quality of the

- -

.
,' ' *

,.?" .' , N,-f product of his inspectors. Frankel, ff. Tr.17,082, at 12 20. Dr. Frankel also* "
. , .i,

* '.
. 1 ; * ;p i .,c 1. . . ,. .a

compared the agreement rates before and after August 1,1983 (DeWald started, , . - ,

y 7' .;. ,*' as Quality Control Manager) and similarly found no statistically significant
. 1- .

, , ,

. V ) 9 , c:t, " . -| . .'. . - differerr.e. Id. at 20-21. In examining the results of the PTL overinspections,, . .

.

'. f . , t . ' f, ' q : f e' Dr. Frankel conclud d that while there are variations in agreement rate over
*; i..

,

' , > ' , , , , . , - ' ' .'
there was some indicatfori of increasing agreement rate, the linear relationship

' , ' ' ' c '

time, there does not appear to be a strong trend over time. He stated that while..

,
'. ..,' ' ' ''* '- .

' * , . .

', ; -

- C'*'

between agreement rate and time was quite small. /d. at 25 27.. .
* ^ '*

Applicant presented the results of a review of the combined and individual- - . ,

* ^
7, ,

- 7
~

,- FTL overinspection resullt of each of the 100 Quality Control inspectors3,

included in the 4 year period from July 1982 through June 1986. Applicant
'

,

" , . , , selected an agreement rate of 90% as a threshold for acceptable work by the ..

-
-

,| inspector. Applicant used a fifty inspection minimum for calculating combined< - a
,

*

'

,y monthly agreement rate averages. Marcus, (f. Tr.15,568, at 13,14. For 8 months
, , ,

< , ',, '. ...-

''

; the agreement rates were below 90%. During four of those months, the agreement,

,

| .- . rate was within a couple of percentage points of the 90% threshold, and for 1., g ,

*' '-
; " '. .

month there was insufficient overinspection data to draw a conclusion. Id. at,
,, .,. ,

' '~*| 17. On only three occasions, the monthly Comstock agreement rate dropped
'-

. - -
.. ,

, '. , ,. . , ,'' significantly below the 90% threshold level. No single inspector coatributed to
' '

. .
-

,

' ,
' "

more than one of the dips in the 7 months where sufficient inspections were+ + -
s .

' " i .' ~ [ , ' ',' i made and the agrcement rate dropped below 90%. For each of these 7 months,
*

. 5.
9

, , ,

. .. .

'

there was a single, technical reason that caused the drop in agreement rate. Each', ,- .

.dn.,.,- ".G* -

of the seven technical reasons occurred only one tirne in the 4 year period. Id. at.
,

,

~ J
,

.,f, f c, ,, , c ..; , 18. None of these technical reasons was related to harassment, intimidation, or.

* '

* |- undue production pressure. Id. at 18 33., .,
-

,. .,
' ,

? ,',; ' .y J
* '. Mr. DelGeorge also reviewed agreement rate data for both the CSR and

*
. , - .,

,

y ,, /'.'.'y.,.y . 3 FIL reinspection programs with particular attention to the class of twenty fours'-.

, ,

. T, , .'. ." ', Comstock inspectors who complained of harassment to the NRC on March 29,
''-

.
'

O. ..- a ' ,' 1985. From his study of the CSR results, Mr. DelGeorge concluded that the
-

, ,
'

,| : , , . *"'',2, ,,jj.- 3,
' '

variation in results over time does not reveal any apparent relationship between
.
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Mh. Q$.'t,7.Q|j.,,4.!M;I*$ N?,j,;(?,*,,.$.9@;/Y.f,M',
d. Comstock Quality Control inspector performance and the incidents of alleged' *

.'[Q , :
.

. ;) d harassment, intimidation, and production pressure. DelGeorge, ff. Tr.16,740, at' /. f

k.k/h,W%f'h'[i
27 32. As regards the FIL overinspection results, his evaluation of the twenty-;% '

1

four Quality Control inspectors as a class, and individually, also did not revealk.sk; '

;',M/li.>;;f.",.;,'~k. any trends over time which would support Intervenors' claim of a pervasiveN,** i
' ' , . . > j . . . ; a ' ' ' ; ,. ' . '' ' . problem. Id. at 34 35.. . ' , " . '' -

-

''.,/- . Z p . '; & .i ''If Intervenors presented no witnesses to controvert Applicant's case analyzing'

f [ * .[ )., 3 , . , - .' '' the CSR and FTL data. Rather, there was extensive cross examination of
' "'

..

';,e. j f *,,, ' o ' '? Applicant's witnesses. Intervenors question the independence of the BCAP CSR~ . . .

| .'i ''s i. . . ' program even though not a single person on the BCAP task force had any
'' ' *

-*
-

7,'
.

.

,.
* '.: ''.. prior involvement with electrical construction work at Braidwood. De only

*
' - .<,

N'', . ' , + * s; { { . . ?, speciSc point raised by Intervenors was that the Director of the BCAP Task
'

'

. . , . , , ,

.
' - .,p3 . , , ' Force was an Edison employee and he reported to Edison's Braidwood Project*

,,

r.,
' , . ' . ' ' ' , . , , .9 Manager. Kaushal, ff. TY.13,068, at 10. No evidence was presented as to how' ' '

i.
-

,
'

-
..

. .f.''7.. , ~ . , . - that relationship compromised the validity of the data co!!ected. The intense*
.,

'
' , , ,n

, . , .
'

b .' * regulatory spot!)ght and the built.in overviews under which the CSR program."
~

',; .'
,

was conducted would make compromise extremely unlikely.- -
,;,,

J Question was raised as to the applicability of 10 C.F.R. Part 50, Appendix-
,

B criteria to the activities of BCAP. De question is of academic interest only,'
- . . , ,

'
,

'
since it' appears that the program was conducted in accordance with the general*

,

,

principles and requirements of Appendix B. Certain~y the manner in which the
'

.
- e

-

,
,

NRC BCAP inspector managed his activities indicated stringent adherence to, .*
,

, .,

,
. Fv the requirements of Appendix B. Gardner, TY.*17,685 88.-

s
' '

Intervenors also questioned the role of Sargent & Lundy, arguing that because*
.

-

, ,.
,

,: it had been responsible for Braidwood's original design and for evaluating and.
'

. .
.

, . . ,,

accepting depanures from that design, it had a vested interest in accepting itsr. - <'
._.

past design and evaluative work. There is no evidence to indicate that Sargent &
' '' -- ,

, , . ,.

Lundy's participation in evaluating BCAP discrepancies was anything less than: P - *- . ..
., , ,,

' ~

c e, . highly professional and impartial. Sargent & Lundy did not perform construc-

' ' '
4.., y, tion, and there is no reason why it would be adversely affected by identified, ' ' L.- :,

. ,,
'

construction defects. Gardner, ff. Tr.17,606, at 8. Additionally, and as mentioned. . , ,
,

*

previously, the overall regulatory atmosphere surrounding the BCAP program-
-.,. . .. ,, . ..

.h| f p > *',n" with virtually continuous oversight by BCAP QA, IEOG, and a full time res--.
.

,,

*; ident NRC inspector assigned only to BCAP activities reduced the possibility

J.'.',',
. .b s-

' -

, . y' .- t..,

,
,

of lenient treatment of discrepancies to virtually zero. In fact, there is consider-' . ' ? ?',' .;
,

able evidente in Be record, attesting to the zealousness of the overinspectors,' , ' 3, 5'- 4,,
., ,

, . ,' . % wherein 30 to 40% of the "discrepancies" found by overinspectors were de-' q-- -

3 . .-.

; ,'. ,4 ; C ,,. *i.' .s y [ termined not to be discrepancies at all. Marcus, ff. Tr.15,568, at 17; Kaushal,
.c1'', ;< TY.13,338-47.

..
y.

'

/ ,, One of the principal reasons why no design significant discrepancies were** i 7 -( : ; , .c '' identified is that Sargent & Lundy has provided large. design margins in the

- c'
, , . ,,

'

..
*

:. .,,.x n ;
,; ; [ Braidwood electrical work, over and above code requirements. These marginsr.|w . .,,

.. ,
,
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', u if, 9 '
,

, . . - , . . arise due to the standardization of components and due to the engineer's recog-, a f *, ,/,, - : ' , ' - Aj nition that construction work is not always perfect. De record is replete with
_, .

.

f.%M,Y, .7.' v,.:;, 0.M, / %.'.d . S. . [./'
-

M. ; .

* y MJi' cussing the subject. 'Ilr. 14,453-60, 14,477 90, 14,641 86, 14,755 805, 15,517,
examples of the design conservatism .and much hearing time was spent dis-;fes..*J.',,-t.ft.,

h[,"d [,.' l. h,,'.b.f.'.NI.J.Z;.h' 16,675 76. One example that is illustrative of the conservatism used by Sargent

IN'f,Q(,;h,,n,h.V,., f, I;. /9.;',;. :5 9A; .P A. *' & Lundy is the design for conduit hangers. Dere are approximately one dozen

i[Je,'r. .b ,T/.. ,,A'N))/''IJ.kM/.1 dQ@i standard designs for conduit hangers. Each is based on conservative assumptions

h,, Hip.i M'| *. 'YJ;'.hW,*| f ,' . of maximum conduit size, maximum cable weight, maximum hanger length, and
* '

(.' g 'f.!
,, .. . ;|, vg V . . Og" , .''. , 'p4 j',(

. .t maximum space between hangers, even though all of these conditions will sel-

'} dom, if ever, be present in any field installation. As regards seismic design, .. .

'' '.t . r...... N, y/ O/O peak seismic accelerations are used even though more refined analyses based on
' '

,
,

> ; f,- ,'. i . f, . ' ; .] . p !, , ,q,
. . i.*c i actual component frequencies would result in considerably lower seismic design,ga, , , .c. J4.,'c

'

.

.' ,: forces. A further conservatism is provided by manufacturers who typically pro-,

}-3- ,b , , . ' f , N| . ,'a ;,'? ', vide materials that exceed minimum strength requirement: to avoid the potential
p 'f' , f L .t . ,; i t'. A expense of scrapping substandard material. Kostal Revised (Appl. Exh.179), at.4 .''' '

*'
. ; /,d, f,j 7 9,1718,24 29. There are additional design margins for which no credit was.; y, V . , ',* ".

..

4 X ', ', ' . J , 7 ,| g,*
c taken in the design significance evaluations. These are the code required mar-

.-. ,

., f , . '/[, g ' ;.; .y.' , J j 'J./ d gins, ne code writers typically use a margin of two between failure and code al-
. 'l * ** *

* ' . lowable. /d. at 18. Moreover, the AWS Dl.1 Code indirectly provides additional.

. . -
s -..

:. ...' N ,- .1 . margin by requiring minimum sizes and lengths for welds. Id. at 25. Considering
-< .

.,.

? - t ,i ' l' _ ' 4 j the conservatism in the design, it was not surprising to find very large safety
4 ' " -

~

, ,;; margins even in the presence of discrepancies. For those construction categories
,- . , ' , .

, .,'

3 .- '> '
where notable discrepancies were found, the average design margin remaining4:, ..

7 for all welds with discrepancies ranged from 300% above code-allowable stress'& .

J 1.<c :* 7 ; '
for cable pans to 900% for conduit hangers. Electrical equipment and cable pan

'

* '

. . . , s ' . [. [, f,'. ", hangers were found to be an average of 500% and 800% above code allowable,
,' '' },

'

e'!'q respectively. No notable subjective discrepancies were found in the cab!c or
' '

. . . .-

- - "

'
,

,- conduit construction categories. Id. at 18 21.
.1 ' ' { ' " '' , , J . $ # Intervenors wanted the reinspection results stated in terms of items rather. .. .

,''A " . '
, , i . ',; ' 3 than inspection points. Since many items have thousands of inspection points,

.

^ ~ f, i, '
'*

the Intervenors' method would reject the entire item if one or mere discrepant, ' ' / * ,' , ,.
,

"', ,-
points was found nis is clearly unreasonable and would be misicading. On the

a,,
,

'

j, . , . ,,- (; *.[j.,''' A , { other hand, presentation of data on an attribute or inspection point basis with,
-

' o ' r i -

for example, one weld having seventeen attributes might also be misleading by
.

c N ' .',' ', N . | T . ,'j, ",, presenting what might appear to be a high agreement rate. Applicant presented
E,

,

' . , , " i :. -|. ;,1 ,7 ', C \ 'f ' ' ]., , results on both a weld basis and an inspection point basis. Applicant defends
' , '

, , 7,, fj; , . '( q. '. '| -|;- '. , '/ ,
7, % o1 ' J P its inspection point basis by stating that it permits judgment and meaningful

'
-

..

',',(,';' cornparison of inspector and inspection performance panicularly with respect to', .g .: _e, ,.
' '

. f.i iterns of differing complexity. De strongest argument that Applicant makes in,

s ' '. 7 - *:3.[.i.,
; . 2.T ', f j defense of its method of reporting results is that each individual inspection point.

F *
. ,- j, - .'# ,' c-

'

represents a necessary check of a potentially "design significant" attribute. On%),; . 7] -,;f ,]. < "K :;') an inspection point basis the CSR results show that over 98% (actually 98.7%)
'

,

',''; :;'; f .: x '. Q . % x:,.' W..T':,W1.y .<:. .>* ,_r.; g ,- . .
. 4, . , "_
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f',{','MM*6M.Md,D/K !M5.7@.h./.P
3 . of the inspection judgments made by Comstock Quality.Controlinspectors were -

correct. Analysis of the CSR results on a weld basis; produced an agreement qY e ' 9<:'.* i $ DM ! rate of about 85%. De corresponding value for PTI overinspections during the
M k$Ih h/.I.$ Period July 1,1982, through June 30,1986, is 93%. For the period in which ther

< .f, y., !:' .MN,h'.. .[. . CSR and PTL data overlap (July 1,1982, to June 1984) the agreement rates were

; },+[p[.kJ $['.7.I'.,[: - N,D N i i', ]
*

/, [E, > 89% and 90%, respectively. DelGeorge, ff. "!T.16,740, at 37 38; Tr.16.802.
,,

.. f j W
'

Intervenors argue that agreement rate is not a measure of inspector per.

N.'| ; [)N . ' . ." 7, '' ',',pW(, . '. . ,;
,h; Cp formance and the exercise revealed nothing except a large number of defects. De

,

:.~; $ ' ; "' A s ; 3 C' T t.i ' * . . ' ' . . Board disagrees. While a direct comparison of inspector accuracy would be de-'4 s,, ! - Ny .. a;.y, .
.

S
4 4 sirable, the possibility of a direct comparison is long gone. De discrepancies. ..

. ; ., ' ' ,a . ,g 5 , ' , '

identified in first line inspections are referred back to the craft for remedial

'. './.j ('p, 'W j.' * 'i , ' '' ., ",7.. . action and work is not considered complete until accepted by a Quality Con.
v'y . '. ; p '. . . U:,A trol inspector. What Applicant is trying to determine is any change in QC in.
.., i ; f 3 " |., . . ,

.,

**

,J ' .
r j',.7 ' ,;.:.,.g M 'f, S '.'. D. | ~. : spection effectiveness (the identification and rejecdon of bad work) over time'''# '

t.' . .J , to ascertain whether such changes can be correlated with Intervenors' allega-. -

, ', Q. I ! T ? ' . '
1

tions. Applicant's witness Hulin concluded that agreement rates were "the best |
'

.
'

'l l. available behavioral trace measure" and further stated that the CSR and I"TI
* #

y ,

data analyses do a reasonably good job of capturing the accuracy of Comstock'si . ' -
., ,

* . , .

. . W ' ',''
Quality Control inspector performance. Hulin, ff. Tr.17,924, at 17: Tr.17,9%'

,
c, . , .

+
.

'

' - '. 9 35,18,23132. De results of the analyses of the reinspection data for the entire
'

-

... ' r, period show'no significant change in agreement rate. Frankel, (f. Tr.17,082:-

y.e., f,- , DelGeorge, ff. 'IT.16,740; Marcus, ff. Tr.15.568.*-
,

. ? v;,' $ 1, n .,., Intervenors say the agreement rates are meaningless because nothing is known
' . 'S - M(..

'
,.f- of the craft error rate and efficiency of overinspection, and each can have.

~,4' # an effect on the agreement rate. The Board disagrees. While there exists thep *' . .
.

. , ~,. ' (. ,( . j 1.. possibility that there might have been chariges in either or both craft error rate
"

. >r . ..

4 .: 'y'''" and reinspector efficiency, there is no informadon in the reccrd to substantiate. ,
, , '

-. . , ,? - . . . , , ,,s.. . ' * ' any conclusions as to whether there was an effect. Since there was little or no
*

'

i . . .'
., ,, 't.. , ; . .,j N,,

;S. f. . change in agreement rate over considerable periods of time, some imagination? 9
.'

. , , .; , . . % , . . is required to foresee that these effects (craft error and overinspection efficiency
*

N,i PT .' . effects) masked the pervasive effects of intimidation and production pressure
' *

. . , .. ,,
,

p . * : . , ., M. . . [,' 'A. ' . , . - described by Intervenors. The more logical explanation is that neither craft errorI' ' "
. _.

f .'J , .. , rate, overinspection efficiency, nor agreement rate changed appreciably over the

" i. [ ,O s 5 ~ *, .^. ' ".,: ' ',' 0 :j./, period of study,
'

:,.

l. / | ,, , .: ';; intervenors refer to the problems at Comstock as programmatic, systematic,1., 6 . ,;j ; t
*,, y ,. ,

,

" '' . %,5 ' pervasive, widespread, massive, etc., and "on a scale which distinguishesa
.,

.*

.c': ci ' ,'. *go p3?- Braidwood from any recorded case in the annals of licensing proceedings." The

' .C
k . ' h l ',|.$ n' ' 'd y

-
,,

.

j ' N.'t? reinspection evidence presented covered a 6 year period ending in mid 1986
*

4

' . 8.' C, 7. *.7' . . J .m W' , e .and encompassed all of the specific acts of intimidation and production pressure4 .- ..

. W;. ; V2
., . (Q ' ' # V-' t y; k 'M; 3 pit,-Q is evidence of some production pressure. There is, however, no evidence of

i that allegedly occurred. There apparently were some mistakes made and there
: d, ..'

9 .* f ..
,

.e , t ;. ',; .*aC. .
, - *::-

. .z
-;.

_ . any effect of these on the quality of the Comstock Quality Control inspection-
., 3 ,,

1F 'q. . m

}.n.s.,A,. . :11 . .N;
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q- work. Of all the Quality Control inspectors testifying at the hearing, not one
-

, ,. .
.

. I. ' .', . . a ;
? ,y ~ h . ,, f* indicated that intimidation or production pressure had an effect on the manner in

-
., .,,- .

-

?.,;g.|' 1A" . i / , , <. ' which he did his work. The CSR and f*TL , reinspection programs were relatively7

.h O ./. E . ; ?. M ,' $ .',,.. ly./|"2
" $.V.D,r "

: M,;N i' MdMJ,',6/W%;V@,( ,$'.'i
'- . large as sampling programs go. Even Intervenors' witness Arvey stated that a

iff li ' 'U.';..' 10% random sampling program would be'very precise if the sampling size
'

':, k. 9.s . "'' were of the order of 10,000. Arvey, Tr. 4435-42,4447. Exh of the reinspectionI*,.,.. , .

['*74 1 i O '4| j,.v' , 5, . :.5' ..I 7{,$y,,'
,M* programs greatly exceeded 10,000 observations, the bases upon w hich inferences

1 may be drawn. In the CSR program,98.7% of all observations were found to,

A j.',.3 i., ; ; * . . . . ?. ^ ' ' . ' . . ".' have been correct. Of the 1.3% found to be discrepant, the vast majority was

(/ , ,
3

. .,

' .. ( -3 p z insign16 cant, and not a single discrepancy was such as to have an effect on. ,y , -
-

7, '. ; e.
,

,

f , . . E . . . ',, .', . , the capacity or ability of the component to perform its safety function. Kostal
.

.

. **' '' "
. .

'

',. ,. |
'

, Revised (Appl. Exh 179) at 22..,
,. , .

,

o ' * *

. . . '. ; . .: . _- ,
. ,

,

.- ...

>,f,..',.'...
' * * ,' W.,, .

VII. GRID INSPECTIONS.; ,. .. . .

r, , , ;. , . w . . ...,.r.- . , <
, ..

., ,* .. . . -, , ,

i.; ; Early in the period addressed in. these proceedings, that is, in the first part/.
- - - .',,.4,, .

'. . , F' . ' 'i. ., of the 1980s,' electrical related welding was inspected on a grid area basis in.;, .

. ' . ~ .?_.
,

.. - .'

f. ' - [,
, which a designated area of the plant, specified within a local coordinate system,.,,. .

'**
.

*

was assigned for inspection. During that period there were few Quality ConLol
-, , ,. ,

'

'3 - . r. - ' inspectors, less than five. All relevant entities within that area were then reviewed,

', . ' . '
*

;
-

by one or mor.e inspector, at a 35% sampling. DeWald, ff. Tr.1700, at 7. The-
' '

.,

- results were recorded in the inspector's notebook and, at some later time, several<

E days' worth of inspection results were entered into the official report. Id. at 24;
'

~ , s .
,

llolley, Tr. 5176; Martin, Tr. 8285 89. In this grid inspection procedure, large,, _ . . - ,.

, , -
'1-- ; ' ' , ,'

* '

numbers of inspections were lumped on one inspection report, bearing a single.

'
,

'

date. That prxtice is in contrast to the present method in effect since November,
~ / ' --

i 1,1982, when CECO directed that the installations of 100% of safety related,

,s '. -
items be inspected and, further, a copy of the inspection report be placed in the

, ,.

'.
' - '.

,

".,N. *u e.-
file or package fu cach component, say a cable pan hanger.", *'

J, ., , |* ;. The increased wo.k load reflected in the inspector population which progres-
, ,. . i.

,
,

' ' '* '

sively increased to 36 in August 1983, to 77 in May 1985, and to nearly 100 in
- ,', ,

* " ',',
,* **

!. August 1985. Shamblin, ff. Tr.16,252, at 28; DeWald, ff. Tr.1700, at 10.
-

., ,

', ,' ,"
In the early scheme, as noted, supra, many welds located on many com-

*

[ ,, , - ;' f.,.. *:'*

ponents, could have been reported on a single sheet, resulting in a confusing.

; ,- f ., " .| .

" , '. ' ' 1
"

: . record which, w hen coupled with the likely changes in item designations, made,
*

,1 difficult an identification of an item in the field with an entry on an inspection
,-

.o 5 . u -
,,

.

', - . '4 ' . . . .,

*'
.

report liunter, Tr. 8892. It was virtually impossible to even correlate the number
i

-

. ' , , , , \, ], . f , ' ,. 'j . ' * , , of welds in a grid with the number on the corresponding inspection report, a
' ' '

.

a .. [. ' "'',. . ''" *

c',. R' . ' C ' .d ..'.[.c,.. *

', . . . , , s . , ,

,

" n. ow m.ea ,.m w .n-- ,.co,. .. i s. .<m.tn a n.un, .1., ms .e ..ui. |
.' , , e -; .?];' ; . 4 ,~, * ,/ (, ( *,( . |

,r'* g a , *] mapeciad on a s4e day Bowm.n. T,. 6933 3s., * .

V.* ,| 3 i.; '3 ,
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a:x

M,,J. b@ h d [ b d k (,', M /;'r* h
gh

?
'. M., U:.,3 necessary exercise to verify that all welds had been inspected. These discrep-

N;,q.fi.U.G@,*.b ..I
.

ancies could have been due to design changes, welds added or removed. 'Theyi .M.i ,; @;C.;',1i ;'*' # 9.. were aggravated by the fact that this exercise extended back into the era when
p,( a. .y. ..QW,q,p .m.> g,g.g< . o

.. tw .

;'.g:: y ru.Q;. ,'i $ Ernst, the predecessor of Comstock, held the Quality Control inspection con-

th[d. d, N, ? :''.P.j',.ij'/','|,h.**,d. ; }
*, , , . M.- tract." Hunter, Tr. 8738-43; Gorman, Tr. 5863.'

.- ,

. Q' . ' .I .
y'", .( %' Although Walter Shewski, the CECO corporate QA manager, was unable to

. J. a . . u. , ; *, ,I '1, . ;. < ?.i J.! h
contribute to the discussion, there was agreernent between Applicant and Inter.y .,

*,t c '| ' g. ,- ,;. ,y j,JJ.' c, venor counsel that the essence of the above grid system inspection procedure. .,

y .G . } * , *

Qr;.|,...)7
and the confused reporting were correct. Tr. 10,202-07.'..e

, .

.

,

4 y, ; . ' , In a discussion of the validity of results from samples of various size takena, ,,
,

, ,

from large populations, Intervenors' witness Arvey testified that a 10% random'. M. . ; ' . < 1 -

7. .', .) i i , ., M , ,l
.

. ? . O, , . sample from a population of 10,000 would yield very reliable results with
..

'

_

* $ . i Je q ,.,-* . .?; ' ' '' the proviso that if that first sarnple of, say, welds showed a large number of
,

discrepancies, the sample size should be increased. Arvey, TY. 4434 36,4449.. . .' ?, 'f. 4 7; '.i .
'.| ,

'* -
4 c, . :.

*

. ] :' As noted, the program of inspections of electrical items followed in the. , ': ,a,.,, ''t a ,

* " / 7.0 grid. area scheme consisted of a 35% sample with an enlargement if an inor-f? | ,'.' . ' *
,

:[ dinate number of discrepancies were found. The weld population sampled was*s '.. ,, .

d large. Additionally, this pre. November 1,1982 work was caught in the BCAF' '
-

. . . . < ,

, |. ' ' . . ' ' ' ', [,...
| reinspection program.H As noted elsewhere in this Decision, the BCAP rein /

., ,

'

*
.

spection revealed no discrepancy sufficiently severe to affect the capacity or', ' : ) i
,

ability of an item to perform its safety function. See, for example, Kaushal,# '
. .

-

Appl. Exh.179, at 22. Accordingly, the Board discerns no cause to be, concerned: ,J_p', - '

;' ' ;! about the utility of that Braidwood construction which was initially inspected'f . .. e y ,

J- '' < ' by the "grid. area" scheme.,c . ..-.,
, , ...

,a, v.- , ,

'

<4
' * '

-
, ..

C.;'',.
'

. ' ' . -. VIII. CONCLUSIONS.

, . : . . , 2*n ,
* '.3,

' '

This case involves many questions of perceptions and credibility in addition..._ *' - - - .,

,/
e. 't. ,; to questions of pure fact. It is not the typical type of case brought before a

.

, ,' , h* 7 .;, ' > q ; .
,,'N." *

~. licensing board. '1he Board is not asked to judge the adequacy of the design cr''." '
.

, .

.j the suitability of the materials used in the construction of Braidwood. We are"

' f * ,, , .. .
*

. .

^; asked to evaluate the quality of the electrical systems installed by Comstock only?,..', ?- f '
' f (, " '
' , ' ' ,;* .g.

' . , /i insofar as the quality might have been affected by poor quality control inspec-3 .y,~1
' y "Q ,-

. , . . , ,

.., . ' i .1 tion. We are asked to determine whether Comstock Quality Control inspectors''

,' ' ' %,' ,- ? .;.:?| ,, . q
; .

were harassed, intimidated, threatened, or pressured from adequately performing.'[, , , ,
'

.a< . ;.. .:/ o c.*| .... !-a-
.3 . : ,e. 6 - .

;; t
. ,

' [' ,fj? . 7 /*
*'

*:p The time and effast twputed to rmew and remedy esse anoent Nstarical records teseshat .wh the increased.
, ,_

b; ',7 ', < . ' * ' . 9 |. ' ', , , , ' , , .,". work load,100% sample up from ss% OnL Eth. 205, Attadi. m), contritund to the inramous "bor.klog" d'

) . &

-. .p .j , * '% / inspectacun dets atened to have been the cease er iandue nos pressure pm on inspecurs more recendy. DeWa'd,* #

W ,'-g . 'd '4 3. ', t ,(d . . ' / 1 .* ' .,!? ... ,c .1 :*~'
t- fr. Tr.1700, at 7. 'Dus wart baWeg, wNch at one time oss compread or 14.000 st!ds and s0.000 documentsm

7'..( ,j
is be rmmd, was ehmanated m septemNir 19s4. shambhn, ff. Tr.16,274, et 17.'

/, t . . . -

- ' H De BCAP ro6nspeaxm psegram rmmd a3 safety-rt!sted eceswctacri at Brandecod =bdi had been,. ? ,. f,C , ; ' g . .'* ~ . .

.[. ' * ", d [ * . i ', T 'i'- 8mP eind as d hans so,1954. Kaushal, fr. Tr.1s.068, et s.** ' l
.
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-

their duties in accordance with applicable requirements. The harassment alle.'

o !, /J Q ; * . YQ gations are directed toward both Applicant CECO and Comstock managements
-

.

.6,i y e p .g % ,;'| t ' 6 "i (', ' and center around three, questions. Did the Commonwealth Edison Company

f.f;3,#O. T D'k'V..,y'4 ;f ',)d 1 | . 'L 5 'd,,'7[f.Q.g|[5,7d..? 'dy.Uj/'.
iritentionally and unreasonably pressure Comstock's Quality Control managers

. M I, V. to increase productivity? Second, as a result of this pressure or for whatever rea-
s

T O B.'# < U.fN. %. , . . . ; .. son, did Comstock Quality Control managers systematically engage in conductih; INN., N, ,O' intended to pressure Quality Control inspectors to overlook dc6ciencies and ac-* (%'.T:'','%[ / N(&j(4Q0i
,

1 * ;* - y' cept discrepant work? Lastly, assuming production pressure was imposed on the
'

- |/ q .A */ ' ., .1 7.*f.,'l;j?l': inspectors, did they succumb to that pressure? nere are some other issues but

,'

gK ' r%,,
...., a. s they are all related to the above three questions which constitute the heart of the.

, | '/ . p. ] , . ;
,,.. ji ''; ,y * Q , ]' 4 harassment matter. De issue of discrimination is also related to the above three. s. ]. , j . questions and involves only a few of the inspectors, notably Messrs. Puckett,

>
.

;' .t, i .- ' ,,. M Sceders, Martin, and Archambeault, although others might be included.
*

, , . .

1.' . ' > L' ' ;
,: ,'.' i. ; [ + In answering the ftrst question, the record clearly indicates that there was

*
.;

, ',

4, ,' / * . i-- 7., , - substantial pressure imposed on Comstock Quality Control management to re-,,,',

. . .
-

' '
,. ' , ' doce the backlog of inspections. Not reducing the backlog would inevitably

S', '
-

.,.* ,

'd3, T,' ' '
- - -

result in an inability to ascertain the quality of a rapidly expanding volume
'

4 0. -'j . .'* ~ , , ' of installed work. Such a consequence made reducing the backlog an abso-
* s',,

, , ,

|, , ' ' . lute necessity. Given the requirement of reducing the backlog, the actions of
'

*

*:',.'|s(~
'- *

' ^ _f Mr. Shamblin, Applicant's principal instrument on site, appeared to be neces-
*

sary and reasonable. Comstock Quality Control management performance is not
,

..
* -

'

*
.

J
quite as readily characterized. From the privileged position oflooking back at

.

[ . ' ' . other's actions, there is little doubt in the Board's view that some things should. ,
'

,

have been done differently Mr. Saklak was obviously better suited to ride herd
<

.

' , , '
' '

'

-2S.,~*e
'1 1 '

over production workers than safety insgcctors. Although he might not have hadw .
'

<:
. , . , . any more success with welders than he had with Comstock's inspectors, his

-

*
i *[ ..

' '

bullying tactics are almost universally rejected and it is not surprising that such
,. ,.

actions resulted frt his termination. De transfer of John Sceders following a
,s ,. ., ,

* '

.k,
complaint letter to Quality Control Manager DeWald was viewed as a vengeful

*
. . ,

-
,.

;, ,
,

,1 [ , act by Intervenors. He issue was fully ventilated in the hearing with the result
'*

. . , , , .,
,

;,' * , ! , ' ' ,
**'t.. .

that the transfer appeared to be in the best interest of all parties. Mr. Seeder's
, .

,
* v '

work performance record in the months immediately preceding his transfer show
-...

, . . ' > 7- a plethora of procedural violations and an inattention to detail combined with a
- , . ,

*

J,- 'y; ' . ,y disdain for compliance with schedules. His performance after transfer has been
-

> -

.y, .

.' ,f ''f ?. . . ?; exemplary. As to Worley Puckett, he should have been hired for the position. j . . y* . j. .

/ .,j(,, he originally applied for. He went to Braidwood for a job as a Level 11 Quality
'

'

. . ,
, * 'N 3 - , ; *. ' 7, ' ' Control weld inspector, possibly the most quali6ed man in the country for that

,

*- * '
'

job. Based on the evidence in this record, his strength was not in interpreting..,,4,. .

,,,.f'
'

..C', . [, '] , , weld procedures or welding codes, a task for which he was hired as a Level HI
+

e','.L ] % q . * ;:-|,3,? '

irtspector at Braidwood by Comstock. Because he was ill suited for the task, his., .

d 'y'( %;*

J' | . ,, . N;, performance was not what Comstock needed and he was fired. While the Board
. . .

.

, 7, ' ',,;. f. 'f. ,,.' .(. . < h T, . . ,is of the opinion that Comstock management had suf6cient justincation to re.
'

4t,,,,i , > q -

.s., ; ,. ,. ,. .
I1 " Q.m..

*- -( ,'p,'_ ,. . .
,

* * ' * g, j, e

- *h
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,dJ !,t.0 -.g ,I
'

.

e
. . . ,

i, . h F h [.. & :,6 f, . . / ' ' move Mr. Puckett from his position as a, Level III at Braidwood, its handling of
'

.

,,,

'y, ND l Mr. Puckett from the initial mistake of hiring him for that post to his termination),hi[ D.~'.'.:. I b;[N ( ' W.d.S bespeaks of'a management lacking in judgment and communicative skills. The
' *'^

t. c TN W.;Nr- h.(.h( firing of two other Quality Control inspectors for inspecting welds through paint[ ('[MM.I.
., . g. /' i ' contrary to procedure appeared to be justified. Mr. Archambeault's allegations
~ J'c y Q ).[ ?,f 7 13 U *j, .

s'. ' ;.'

were both personal and quality related. All of his QC related allegations were
. ',7 g ,,.. / Q' g' a.

.

,e . . , , . ,a ,, ., . ; ,q" ' y, . found without substance or were resolved. His personal complaint was his ob.'

t
,,

.. jection to working the night shift. Dere appeared to be good and sound reason
,

p.c..,. g'3 ,
* -

,

for night shift assignment and there is no reason why the issue should have been", 7 '.
* ~ '^

a,,..' ,
., ., .

.

before the Board. Most of the cable: pulling operations were conducted at night
,

,

'

'. t,.- - . . . ..

1- ,1 so as not to interfere with other craft operations. He was eventually transferred'. , '. 2 . . > '' . , .

,- to day shift when the work load permitted.' *'

* " k ]*
.-.

. - ,, 7 s Although we agree that some actions taken in dealing with Quality Control
,' **

'

, . . , , ,

4 ^N inspectors crossed the line of acceptable behavior even for a large construction' ' * -

.g ., ,o .. .. ,

,f- .'' site, on balance and in consideration of the overall environment in which all' . . . .,
' .d of the actual or perceived instances of harassment or production pressure took' ~ #

.

.
*' - -

place, we do not find these indiscretions of sufficient severity to warrant the
, *

?,, '-
-

3 precipitous action of license denial. The severity and consequences of such*
. ..,. ,. ,

unacceptable behavior might reach for civil penalty but the majority of this
,

-
i

Board, in a close call, declines to do so. Dere is no evidence that any of the
,

;* o
,

demonstrated instances of harassment or production pressure was intended to-
''

-

have an effect on the quality of the inspection or to promote the failure to observe.# . _ ,
defects in workmanship. A consideration of the union organizing activity which'* *

.
. . , ,, .

* -

- -| 3/ was concurrent with many of the allegations, the inspector shortage, y age and
.

',

- * - work hout considerations, and inter alia, the notion that an inspector should

..; , , ,
provide a day's work for a day's pay are all included in our decision not to.- -

. . . / pursue a recommendation for license denial or civil penalty. That is not to say
, , . ,

* ' that some other arm of the Commission might see the issues in another light--
. , , , , '.

'

i .,
,

, .
and move accordingly.

. .

With respect to the third question, "Did the inspectors succumb to the'

,| - ',* ,,

'
.

7,,

pressure?", even our dissenting colleague agrees that they did not. We find
. ,; .

,.

that the Quality Control inspectors, in spite of management harassment and
, ,

- ''

.

. , ,
^ ' schedule pressure, performed their inspection duties in a professional manner,

. .

.e-, 1 . .a -

, , . ,

,;,~." > 0. , , ,

and the fruit of their labors was not poisoned by management's actions, ne*
. ,

^, } ,, . f, . . Board subscribes to the judgment of a witness who described the inspectors'
, . , , . , ;

L - .- .e - ;.. v,- as members of a group that are proud and protective of their technical skills
,

,

,7. and personal integrity. Their technical skill and integrity represent their job
'..i':',.

. .,. ,

. e. - i t ', security and their families' livelihood, but even more importantly, these are their' ' *
.

,"
badge of acceptance in the work arena. The witness suggested that an inspectorf 'r f ; .-( ,*y, ' ' , _ .,- ,

,

working alone at his job will scrupulously protect these, his most basic assels,, ' ,y.'.t,i,y . ,j. . .
.,** .-.,

' " W,; unaffected by external group dissension. We agree. Our personal observations
'

''[,-.'.,
-

3-

- -
, .

.

., i c't the demeanor and the testimony of more than a dozen Comstock Quality,' ..
,

'

- ., ..

-,
' s

.
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,. . ., .s

. . , , , 's1 .o g. -'',<d.. ., p . . .
. . * . . . .e , ,,'

- ... . .

. ' '. f.. s Control inspectors confirms those impressions. The Board notes the positionV '!! % ,. .. .

'Tt. .

g /, L;',;d, c,q.f.? , '.,
c

. y f ' a,'. ; taken by the Intervenors on the value of testimony by witnesses describing
iet 3 cj. Q. w 'i their professional behavior when under the alleged work pressure and subjection

h'4,q'@N)['' N',$' ..@J'b?h,4,N,i {N ,,|s' d ,3. % | to harassment. The Intervenors deprecatorily dismiss the sworn statements by
*T.'.3-

M.'7,Q f'.%e. 4 MM.M,qF,*,*, $;
, inspectors asserting'that, though the conditions,in their workplace may have

'*

, g .e.J .N been clouded by strained management-employee relations, the quality of the
T ". N.Q. N .( d.M.y p h p ';y[[

.

j inspections was unaffected and that there was no compromise in the construction

4.fivt '!;? p*f.P y.. ,'w, ,.M ; m ; im"
of Braidwood. Intervenors claim such evidence to be self serving, that, under,.c. |1 fI g {c", ,**, y,.7 the circumstances, nothing different could have been expected and, thercfore, k.

,

' 'J * d W,7 1, 7 , , '.77.. J ! .d "

J ' ,* ' y /. ,,'. i.'.,',c *,;7 N . L'', " r'.]
it should be heavily discounted. On the other hand, the Board observes that,

not one shred of information was presented to it describing and authenticatingi' ; . ', ( . . ", * ; . , 7 , . . .'s . . S f ( ', j ' any significant shortcoming in the Braidwood constmetion that has not been.

*

Uf, * C .- ! .. . c .| p.',7 , , , | :,4 identified, evaluated, and corrected as necessary.
.

.

z. y, . 1,' . ' . 'y* ' '

The Board finds reasonable assurance that the Braidwood Plant has been'

i '' [ ,0 $ ,-[(; r.
. > - -

,

,3,
i'

., |.i.' properly constructed and can be operated without endangering the public health

| ,[p, ? | c ., y .[ '. j , ,* 1.s'J,[, reinspection programs presented as rebuttal evidence in this proceeding. The ma-

- 4- .>t ''S and safety. Our 6nding in that regard is buttressed by the results of two large, .

a
, .' , . L ' f 4 . E _. ,'; i ' .',' .

,,
'

si e,.. . , jor thrust of this evidence established that there was no discernibic difference in1.

'.'9*' 't-e
| ,', i ?, '

, , . . ' , , tors before, after, or during periods of alleged harassment. If harassment and

*

.. 3 the inspection agreement rates between Comstock inspectors and the reinspec..

'
-

.
.'

-
. s ,,, M' intimidation occurred on a scale commensurate with Intervenors' allegations, it

/' ,J': '/ . . f j should have rnanifested itself in the results of both reinspection programs. No

.
'

..
,

.' -
' *

i- | effect was observed. Additionally, and of assistance to the Board in reaching a
'

,

. 4.
,' '

-

[
'* '

| conclusion on the ultimate issue, is the fact that not a single one of the discrep-
+

. ,

+:
ancies found in either reinspection program was such as to have an effect on '

, . . . .

3,,] the capacity or ability of the component to perform its intended safety function.
.

' ,' V , ; G. i. . , .

> ' . , - . v .c . . O'
- '

3 .y-
..

* * _t
'3. ,. - ., - ,

'', ' ' . 3 IX.' CONCLUSIONS OF LAW
'

- *

,, j ,- - r
,,

,q1 ,, ,

.
' - '

} |j in reaching this Decision, the Board has considered all the evidence submitted. |. , , i'* ..
,

' ,. g...'', by the parties and the entire record of this proceeding. That record consists of
- - -. .

] ~ $; " . '' e. 't. y the Commissiois Notice of Hearing, the pleadings filed by the parties, the
**

,

, G ., .<. / transcripts of the hearing, and the exhibits received into evidence. All issues,
' *'

-.- ...

,
? L, ;,'. ' . , - ' . . ,,, , !. ' ' arguments, or proposed findings presented by the parties, but not addressedf ; .' ' ,[' .g ; ' '. , y. . .

f*,,;.q-i.3,.:pf(,'','~.,,]'..' in this Decision, have been found to be without merit or unnecessary to this.;

Decision. Based upon our findings which are supported by reliable, probative,
,;,, ,,,

, h,
U, and substantial evidence as required by the Administrative Procedure Act and the

< -. .. ..

. ; ~ " \', 1, *- .''
b i'

'3 '.' y Commission's Rules of Practice, and upon consideration of the entire evidentiary,,

' ' .;9,- )cl .['!, ;;;1 7.. < ,ya.(, y. < ' ' . record in this proceeding, the Board, with respect to the issues in controversy
#'

f,.. . .

,'.-
Ju{. before us:
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CONCLUDES that the Applicant, Commonwealth Edison Company, has

) *:,.$$ /n' g,d j,tr'.;9 's M/ ; >' 'O! '|,. C', i
inct its buroen of proof on'eacti of the issues decided in this initial

..

@ff?
Decision. As to these issues, there is reasonable assurance that theg pc,Q',y.A .,

+c

[..VJ.,M ., f. 9. ; t@.ey'f s. '. . S'/.161-@M ;,,.'?.'jh, d,
Braidwood Station, Units I and 2, can be operated without endangesing

,

l
(ya/ '.<gyd,

*
f

.. n r.o.-

. . .' i *'. y:;., - .
the health and safety of the public.

".) .
.

t; '%,
; , | , 7 . a. : , - ,, g : . , . ., 1 , .:, ,e* -.., e.

i-. ..
...e .

, . s .e-,;, . . :r ,,
. . . .. . .

. . , * . , ', P '. %,
.

X. OR. DERr . Pf . . .

.
>. ,.

. . . , 8c .:~ ': ; ,

. , < . < . .

WHEREFORE, in accordance with the Atomic Energy Act of 1954, as.a. - . .. , ,.

','

;'* y, , ; .' , ' , .i. amended, acid the rules of the Commission, and' based on the foregoing. IT
< ' -

..- .
,.

* ** '.;. ' ~ - - ..
.

.. ,

IS ORDERED THAT:,

. i , c.a '

, , ' * / . ' , ;' ' .*, ; ' i
";

' . ' , . .
- .

* [' " ' d
The Director of Nuclear Reactor Regulation is authorized, upon making#

? .' - .
. * . , .

. .' the 6ndings on all applicable matters speci6ed in 10 C.F.R.150.57(a), as to
., . .,

. , |f55. . '.
*

+.

' . c" each respective reactor unit, to issue to the Applicant. Commonwealth Edison",. '
" s - *s J .i ,;. . . , ' :. <..

'

' * '- Companyt a license or licenses to operate the Braidwod Station, Units 1 And
-

. *

/, 'k. ., 'a c ? !,, j-

' ' . fb,. ' , , 2; provided, that prior to authorizing operation beyond 5% of rated power, the
-c , ,,, , ^

, . * *.;- ' Director shall assure cornpliance with the conditions stated in our Partial Ini'lal| '. i, 3
,

''- *'
,

'g Decision on Emergency Planning issues dated May 13,1987.' '

'J '' '

', ., . .
Pursuant to 10 C.F.R. 62.760 of the Commission's Rules of Practice, this' ~ *'.J -. .

-

Partial Initial Decision shall become effecdve immediately. It wIll constitute
I i' -

. . .

the 6nal Decision of the Commission fony.6ve (45) days from the d, ate of
- .

''
1: ., ?

Issuance, unless an appeal is taken in accordance with 10 C.F.R. 6 2.762 or the,;

' ' , -

,-c.,
'-
. ..

;. ' Commission directs otherwise. See also 10 C.F.R. 66 2.764,2.785, and 2.786."'; ..t. ,,;

,44,, f*Y within ten (10) days after service of this Partial Initial Decision. Each appellani
Any party may take an appeal from this Decision by 61ing a Notice of Appeal

,

. ~ ~ 'l . :. . , .
*

*- "
,. 3,'

must Ale a brief supporting its position on appeal within thirty (30) days after the
,,

'

, . ' t ,- y ..'

7', period has expired for the 6 ling and service of the briefs of all appellants (forty
.,

'i'* * * ~
-

' '. | O '...( . (40) days in the case of the Staff)t a party who is not an appellant may file a brief
. _ . ,

.'* ...

'.i in support of or in opposition to the appeal of any other party. A responding party'
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'' tie;h<j ;QE7p,,i ,L] I.
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. ..,;,..,.. 1,,* , ; ,. . % :, . ..
.., 8

.'. j . ',a. . , V. '. s., j 's . : . .' :' . . . .. .,, 'j % 1 5/12/84 Memo from DeWald to Mennecke re 1823 1840
'
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' * o i .'e . tr. . '. / ', < s . ~ - q y ' , . ic, j L 2790.

*

., ,

'g. ~ ;. . .
. ...

3.. . ' .

. . . - ; 4.;:.
2 9/27/34 DeWald memo re Seeders termination. 1905 1906,. .

.- . i , c

'3 <; .

-

k . .
. f. ;,'.;' ' .; . .,.! .

-

.. . . . . . .

3 LKC Proc. 4.11.3 (stop work), 3/31/83. 2213 2221 |
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. . $ ,. . p. .
,
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, . . . .. 1 e'.e. -

1
.

4 DeWald 9/25/84 review of Seeders 8/17/84 2946 2946 !

,g , d, .". .? * '',[ . ,,i[.,*i
*

;
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.c.- . ..P: Ictter. i
.,.g,n. ,.

4
. , ,,, a , . . ; ,i. ,. ;.

. ; j. ;. . ;' /' . "Q / .g;[ 2.|/ j .
. ..

5 ' DeWald' evaluation of Puckett's 8/22/84 test.' 3084 16,579'
-

, g'i';f..:',',j.- '';.. & *. 6 Vogt test key, 3086 16,580
* ** -.
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, ' >c -
.. ,' ,, , ' S. . J'.
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, . . . . . . :, -m .
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.

''.C '
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,. ,r
~

,...

[ I4f.. .; ' J.i 9 S&L Form 1701, 3324 3529h
s ,. . .. . c. *.

f . ~ .,c c . . , . c ., v ' ' 7 M, 10 LKC Proc. 4.3.3, Rev. C. 3324 3529,
'

i (7 . - E.
.

., ; . . < a
''c. .-

r ,

'.. . ,'.: 11 LKC Proc 4.3.3, Rev. F. 3324 3529-
; .

- j,
*f q 7 > f. , q : ' ,I 12 AWS D1.11975. 3324 3029

. s, .

.
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_t .
,

. .. . .
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(, ; f , r ;2 , .

. $ .T 13 NCRs 3710,4649 thru 4656. 4795, 3499 3529 |
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/ n 7, ; ,, . . , ' , . ',
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, . . h, , . ' t . . . , . . 5014 thru 5018,5028 29,5N4a *.
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. . ' .. 2( ..f
. .

.

14 AWS D1.31978. 3525 3530- -
.

.
,,

- .. . . < . . , .,. ..
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3 ... . ,. .
a.

4
i

'. [ ?;i ?,; a.1 - . '' [ ' p. * $ (and 5/84).'

,
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' bl ? h . ;. , . ,. . ,. 32 22 LKC Proc. 4.3.10, Rev. E (interim approval). 3532 3551

.2 - .

N. . .b. -t f .';.d. . 5f .'@e,4..%,9 J'A T..
.', '

, , . . . ,3 ...''
*I

c. T'Q.f,h!.Y:
'

23 LKC Proc. 4.3.3, Rev. D. 3650~ 3652

[M h
.

w. . Aw ,, ]1
f.y .;4

2 . ,. |h',.M;N.p .W. ..p,';.t g.'f.,g.d .8,h iM.,. 24 LKC Proc. 4.9.1, Rev. C, Seeders 3966 4053
.yg

y,'.y4'yc''y'.{;.,il..','f..
Dep. #4 (12/30/83).s.. < e, ;, . .- ,.. .,..a .. . ,t.. ..,e . *

g;, f.].. 25 LKC Proc. 4.9.4 (5/22/81). 3984 4053

y,j.X.,..P;.,,''*..',.,.?,,'' *. .
. . , .

26 7/28/84 (Upper right hand corner), 3989 7497
t ,c g . / cf .r,~ ; . .t p 3 . ev , n., ''1 Seeders' wTiting/Snyder's writing
, . ;f y,' '', ] U .p

. .
i .'

. '] 'if. l '.|:c. , N. j' . .
.*'|; 7,3.- . .i work day (7/21/84 Saturday).

. ,.

.
. ; ~.{.' C;'f*y,,j.]',;{. 27 CECO QA 20 84 528 audit,5/21/84 3997

.; J * m.t ; ; y. :W < ' , . , |> . u * (calibr audit).
*

,

, ,

,,..r...
.

. ,~,.. , .?' ' | T. c.5
.n.. . . . ..~... . i

., . c 6 ; .... .. ... ., .. .
. ~ Snyder, Sproull, Coss.

.Y 28 27.Page calibr, audit report, 9/27/84, 4053 4175
4.

,, . . . . . .
., ; , . .e . c! .m. .p. .. y.
.<.:. .- ,, ;

$,'. h . ' ". , ; *,' u. - '
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29 Ponlons of LKC ICR log. Jan. 18,1983, 4079

. ' . /
*-

, . , .
. thru Dec. 14,1984 (ICR 2293 thru 7574)..,
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. . ,

.2 : ''4.
.* , ,. ..

''

M 30 Package of materials - Rrm 77s 4095 4175
. .

~~m4 ?, '' ^i for torque wTench A872: torque wTench, ' , - ,.,

.s.

, ' , .
. *7 - J.1 calibt. records POCO,3/24/83; 6/29/844.,

.

' ,, f ., ; .:
~:'1 v .i.

' d' '. J. .' . , k. 31 Rrm 77s torque wTench A985, 4115 4175

. '

.c
. 3 ..cJ, and a Nrm 23.

. . ,~. - .

. . ' . , -. ,,,.
,e

, , , y . . , . 5
r, -, ,, .

.' ~*
,. ..s 32 Rrm 77s T.W. A1366; PGCo calibr. 4118 4175

. .

, .... .

'A. ,. ;n. y r . . ; ' ' * t
*

certiacate,7/13/84,- ,.

. .. '.. . . _.. .. -.. , . .

i0 . . . , f a :..f, *,W . 33 Brm 77s T.W. 9702: PGCo calibr. 4136 4175
'

.,

I . ,' 3 y j ~ .,, | ?, . certi6 cates.. . ' c , + - .s9.' .
.

T . h. 3d '. '.'"'
. .

.. . s.". 7' .'.!;A
. <'

, I ',' ; ', :':.' ', 34 Rrm 77 T.W. 6018; PGCo calibr. 4143 4175
. J.,2.- . c

n .V- : + ceniAcates.. . -
>

.~,
, . 3. {., ,, . , ,. . p.e /* ; ,. . .' #| . .y:. ,, g..; 35 Rrm 77s T.W. A174,8/15/83. 4147 4175

. - .. .. .s .
'

, . . .

, . .. : : , 9,4.'|s.'; '''. ' ? 7|t; | J '.d
'*

'. 36 LKC NCR 3406, 10,9 44 4149 4175
.

, . a ... . ,, e.-.n,, n.. . . .. ., .

f. - .O. ' .. * b. q ,qcf ,' 37 LKC NCR 3419 - 1st 5 pp.,10/11/84 4160 4175
. . 4
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;'.s:,9:;:..b, , . '; e, . :, j .3, n, :
';px:,+. . s,'.y[< .S. : 4.y,t . 4 i,'y|:I.t.W

,
.

. j. . 40 LKC Proc,4.11.2, Rev. B (ICRs).. 4543 4616 :

W 'f.1* S .'' . y' ',,' . ' L }. gt- .v
. p. 1,' |i.. . .

,.

; |. 41 Seid to DeWald, 10/17/84 (commendation 4742 4921
'

.
.. . . .

. Q s ',.t . c '.......< ; e. ' . < ., . *,
.

to terminations inspectors). :.
.

. . . , . c c,.
. 'l.% / s* . . ; ' * s i. . . , , ' . . , . , s .' : . . ; .' 42 Seltmann to QC inspectors,8/24/84 5146 5256.,;

"

, 7. ',: *'. . .- <;
. .; ,, . . , ... + ,, (backlog completion and OJR delay).

*
.., ,,

, ,

- ] ;. "* f'. ,

43 Employee performance appraisal and 5313 5357' , . , " . ' - .:'.'

,. . , ., '

, '' , , 7 .g. ? p. ; N .-* f |f ,
development plan for Puckett,. < . - ' . '

i, . '. j .e. . - 1.i July 1,1980, to L,1,1981,.. , M.*-'

,,
.. - , . s ,. . -s., . . ,,

. ; . | f. ;*.J. r" , , ' i
'

,
, 44 Memo from Goedeke to Geri Keegan, 5313 5357

'

'./ ;. . _ ,.
.

.y. ;. ,

-. .,

, . , ' , . *y 10/29/81.f 5. . - . .* , , - .
.. s.. - , . . . . . .. , .

+ y- ,,..;: 45 Performance evaluadon for Puckett, 5313 5357- - ,' - - -. ,
, '.; 10/5/81 to 4/15/82, i

; ' ~' *
. . . ,

4
. ,

- ' *
~ .J 46 Memo from Goedecke to Don Biller,'4/20/82. 5313 , 5357

'

,,4 ,

"
.

'

. 1>

. . , . 47 Performance evaluation for Puckett, 5313 5357 i
'

-

'a ,. y . .. m .
'

/' * 5/15/82 to 4/1/83,: .- s x ..
,.

, .,, ,

1, .r
.* . #.. . 48 Metals Engineering Institute course / tests 5329 5357 -

' '

,
;.

S,'
,

,. j. and cert 16cate of Puckett's completion. !
' 'e--

. , . . .
-

,,
.

p. > :. 49 NRC Inspection Report on CG&E,3/25/83, 5335.- -
,

" ' '' No. 8210.* * *
- ,...

,- . .. . .. ... ., . ..

>. . . .. ~ :. 50 LKC Form 58 - Puckett's required 5358 5520' ' '

,,'" '*
,'

, ;.. reading log.
,

. , < ; . ..

L'. ,e '( .' ~{. | 51 NRC Inspection Report on Braidwood, 5362
* *

.~ , .

b- ' . - 11/21/85, No. 85-09.'

.., . , , ; , e i . ' .. .
, -_

... . .

f. ~? A 7 ' ' .. . ' ' , . '.' : 52 Memo from Puckett to DeWald,8/944 5390 5520,;
,'Y M . ' ' ' ' , ' '' (recommending stop work on A 36,1 -

. ...

],[ ' ',~ .[. *. t . , ' . . . . ']'
'

' , ' '+.:
'

to A 446).* -
.

.. ,. ,. . .'- .
53 Memo from Puckett to DeWald, 8/13/84 5391 5520-

*

' , , f,' . . :.,. . . e ,..; . 3
- . ...

"4. (recommending stop work on A 36
*'

'
.

. f,',' .i , , . ". A .' * , [.~.I'f.' to A-446).
'

*
, .

,

4 W y i,J.'#.; if '\,3 e.' ,i . >
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Y|kih.:Mh..., . g~. .u .$$$[ 55 Another version of Int. Exh. 28, LKC NCR 5395 5520

,.e ... -

kM... -
31.

;YMM-|M*4{,N.MfN'.{% #.$
3099 (Miner's NCR per Puckett instructions)..

b'k .@.dh,dt,'). F, h .?I@'9
'

- 56 "Personal letter" from Puckett to 5441 5520
w ,,. f.e ,f | M. .n' M .[ h . .''.;*Q,7;M, ..,Q, ,j n... e.,I{.3@.,',M..

; DeWald,8/22/84
. . , ;

i;#,t'O'W c.D $7 LKC Proc. 4.3.14, eff. 9/1740, until 5501 5520. ..
: . . . , . ,1' n".', |p : f,. Wit W.N., ) 5/85 (stainless steel welding).g.

a- -c . .. . . 3,
;. * y g y. c 'oJ, *, 4 .1<.. , . .. . . ...y ,g f.|./* 58 LKC NCR 3145, dated 8/24/84 5532 5605:l. u.:, , / y y.f ~ - ||.t[;

.
,

-

s. ; ., ..

'') d . ( ,' : ' 2 9 O,'hd y. 59 LKC NCR 3145 (later version - 5554..

2 }f';g..-[ T[.g; through on bimetallic weld reference).,. i
*

j.
,

4 . s. '. 9 i,n.. y ,A - ; . 60 Group LKC NCRs (LKC NCR 388,10/23/81; 5559- ;| . . : , ,: ;i. '' ., . f h..? a . ' i.,/ ;
>- a-
.

e fi' ; * NCR 2552,5/2244; NCR 2536,6/13/84;
1f.; f f .,.t. ; ;/.'; i ' f - O i y. <; : NCR 2571,6/1944; NCR 2572,6/19/84;

*

.;. . ,.. y . + .g ; ;: ;.;- W NCR 3423,10/12/84).
+, . . ,

~ <.
.,

-

. . e :.'

; $ .,.I ;7.7 :" 61 Memo to Puckett from Tier, dated 5583 5605

. ,,
c ,'' . ' . . - -

'

. ,

J.~
,

' i l'. - [ '

a
-

July 12,1984*s>

.

...- . . . - -

. , ' - -], 62 Response from Puckett, dated July 26,1984 5583 5605: :'- . ..

s ,.7:. . < .. .
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.a i,h. , 3.d. . ' I.t. . M. .'a 'M u.d, .
.,

~
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, .. . . |t 4:, ... . f. 3 QC department te production pressure,
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o t ,('I ,,'C. -? M"c ., , .m. . .,r. .. .| d$' ' \ T'(.' , U $' : ','with personnello'g form for 5/28/85

. . . .

108 Memo to DeWald from Schriner & Simile 9768 9788

'N' s. , O. . ',';7t$[M ?./M' ".'s . '* *.
/

M'[; '!
,. . 'fg er .<, { , f 4,,*. c .'' i i rt, Rev. 3 of cable pan walkdown.! '. if. /, : , ,

| ' " 1."* - }, ,- [ ' * '. ' ! 109 Memo from McGregor and Schulz,3/29/85 10,277 10,392, '.#lh } .(V, ,

f . Y ' ' , . . . _ ' '.. g
,

.7 , ; , ) (with McKirnan notes).
,

.' ' J.* b ' ' . , , .,. , , , fi 110 Memo from Weil to Norelius,4/5/85 10,277 10,392,
,

. ,

. /,, ' . . . . . J 'x ^ 1. " ' , (with McKirnan notes).
#,- . , ,..

;. ' . , m ;, | ' ];'-:.i
.; 111 Memo from McGregor and Schulz to Warnick 10,277 10,392' '

. . . .' ' ' , . / : " > .ej. . ;.
' ' ~

- - - ~ . - & Williams,3/29/85 (with McKirnan notes).s,- ,
,

t. ' . ?.. ,

. T. ; f, * ' , ' y;6 . : 112 Excerpt from Holley deposition, pp. 86 91 10,277 10,392' '

. . . ; .. 2. 3 , " '." . / * . i (with McKirnan notes).
. , '

. . .,.

.> l ' , ,' 113 ' Perryman deposition excerpt, pp. 82-85 10,277 10,392', . , ''

',.l,'',
,'' . o

'

(with McKirnan notes)..sf '..
.

. .

.
' , , ' *; - 4: 114 Ex.: tpt from Snyder deposition, pp. 78 83 10,277 10,392'

,'

and Snyder deposition Exh. 5 (with'

;. .< -
-

* ~

- . . ' . . ' , McKintan notes).. .,

. . ]~, 115 Excerpt from T. Stewart deposition, pp. 10,277 10,392; - ,- ,. w
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', - -
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4157 (with McKirnan notes).,
., .., .. ,
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,

*
. . and 185 90.,. .. -
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'
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-, , -* - ' . , . ..
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.s.y. '..
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. , i :7 , , . . .
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,-.
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. . . . , , . -. . . . ,
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. , L g? s- /--%

,h., . . h,,g . 124 LKC cable installation, Proc. 4.8.8, Rev. D. 12,570 12,661. ;*.

3.Q [,'a*[9 '< 'EVg?fpcc@ 125 LKC procedure tracking sheet, Proc. 12,623 12,624

; ', 's.|J.N':x , ,,*. e. :p..-
h @ #. c,;i

' e.1<-, ' w, 9 ; h.q.1,:.,.' ?. * ;*
4.3.8, Rev. G, in camera.C

i -,..y. .. . r .u . :.. . . - . . . . . . .,y,.
. 126 9/2/86 Memo from Weil to Norelius, re 12,637 12,637| :,u.3 . f. . . . . ~. , , c, ,;. , ,:,. , . .g,. f

y .

. - . . ..
- e . te a . g. - .

-.
7, .3.

, r, g - tis- . . ,. . . .; , ,: : g :< . s .s. employment discrimination allegations. .
; . .- . , s , . . . , ..

'. . . ' . . gr .,c,,,;(L . Jr., ' .* {.' . ' ; l
+ [' , . .

'

. .

.
involving the L.K. Comstock Company at*m

, .

,| ~, ', .. , , ;; '. j P'Mdwood, in camera.'. ;
.e. . ..,. . . ,. < , . .. ..s.- ..

'.

*['' z.j, 7. .7,.''.'',' E,s f f.j 127 Chart prepared by Guild, rescinded 13,389 -

,' |;::... ;.. j 3; ; .. 'w^.; . f,
. q

(forerunner of Int Exh.145).,, ,
1:.,

..j . %,~a.-[..-. .c n.u !*.. , .

q .* . ',. ~ ; ' 'f , $ . ' y i i ,
. . -
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128 O' Conner to Keppler,8/30/84. 13,757 13,758 1.
,,. ,

< . . r. . . .. . . ,._.s.
. -

~. . . . .

s .!
..

"i*

.';' 129 Extract from Gardner deposition. 13,814 13,822'L .

-
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; v* . i
'..y . ..

',' .'' , ''[ . . J ' ', ~ ; ., . .L/ A T.,e?) 4; '.h/ ;. 34 LKC NCR 4762. 2450 2451
.

i, J S,'?, d . ; . ;mp.. . , o . . s
; >m...,.'..

. , -
.

'E'%* -;'49.'[1.iM7.h;: 35 Perryman's requests for transfer (three 3428 3440
,, ,

r',$. ..**1 -| memos in May 1985)., ' ' .. . , - -i , , c .,,; . . .

- , ,.
,

. , ,-. , .
.

*

36 Paserba (LKC) letter to ShamblM,4/1/85. 3870 3872-. ' _ . . , -
*-

. .
,. . ..

,
.,,

*
- 37 Saklak's letter to Shamblin re termination. 3878 3879'. - 1. , .

~
-

c . . , , .
, , ,

38 Shamblin letter to Saklak,6/6/ES. 3883 3886
''

[ . g,' . ,-
,

'

.,

..
-.

39 Shamblin letter to Marino,6/6/85. 3883 3886., -* ' -
. .

. ....

'. .
. . . ,

. ., y + , ; ; 40 Ibrm addressed to Preston,8/20/85, re 3833 3886a- '-
-- ; ,

.,,

.
-. . . ' . . .! .} Saklak -laid off.*

.
.,

..
. ,, ,

,- ,. ,- ,

41 March 13,1985, NRC to Forney from 4322 4322' - ' , * , . . '..

.- .<- , ,i from McGregor.
"''

-

. ,

42 Group exhibit (3/29/85, 3/29/85, 4/5/85), 4601 4604
'

- >
,

'

expurgated version.
.

*

42A Sarne as Int. Exh. 42, except 4602 4604. .

*
, _ unexpurgated and in camera..

.43 Handwritten notes (DeWald) of 11/20/84 4780 4810.

^

meeting involving Saklak and Rolan..
.

.
_

44 DeWal'd memo to R. Saklak file, 11/20/84. 4800 4810
-

,

''~ '. .i 45 Written warning to Saklak, dated 11/20/84. 4809 4810.

.
" '

46 Evaluation of Puckett by Kaiser at Zimrner. 6357 6359
'' ' ' ~

'.
'.

.''

47 Summary of W.O. Puckett history. 6421 -
- ' '

... ,,c .. .. 5., ,

. . ' . 48 August 2,1983 Corcoren allegation to NRC. 6756/ a
. .

. .
.

.'.w. ' . . ,
' '

. 49 Seese memo, dated 12/3/83 (Wicks). 7124 71?.D
,

-
.,

,

50 DeWald memo, dated 12/5/83 (Wicks). 7124 7124. . , ' '--
,. .

; . . '
- '- . 51 August 20,1982 evaluation of Saklak by 8001 8006

*
. .'

'

- -
* ' , ' .: Brown.':- ,

,.
. . . , ..

! , . ' . '.J ' . ' . , 52 September 14,1983 evaluation of Saklak 8007 8010-

J. ,
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by DeWald.~. '
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53 December 22.1983 "6 month evaluation" of 8011 8016;

n.g;s.s: W. :..s ,.,.. v..5.. m ., a. . ...r.-.. ...s ; , . . , . -:w.. c ;
.

.

DeWald.._ eco ,
.

Saklaku .,-a ; m' q.- . .
.,.

, . . . .a -t .

.<n .:
. . ,

d'Cid A.,U*p)'d%;w' ''ic ; /
v.: n

+M( &# &f$ 4h& p/; ~. ./'Q
-

. 54 Wage rate change effective January 1, 8016 8018,

$
. /<:?c .m f , M - 1984, signed by Marino re Saklak.

.,

.- .y
-....~;;AL

i i F. . .'.s f, , W, ,.H)S.* 3 . R j ' . , ',, c . . ' 1
^

* . ry ; 2.

-

55 Annual review by DeWald of Saklak, 8019 8021i..

].
., . <

. . 7. . . , '3 , . p. , - January 30,1984.;. . >
,. :.; .

.. . ~ . . . . .. . . , . . .. . . . , . ,j: 56 January 5,1985 review of Saklak by DeWald. 8022 8025. , .,3 j. ., , ' ;" t , ' , . : ., ,-

. . .
'

.

L,h;'5C., * '..,V.| ''. 7. ,, .'. '? ' *| '. ' ' j 57 January 1985 payroll change notice for 8025 8027
, ,~,..,,.,.,s..,.,.r Saklak from Paserba and Marino..:.f .

- ..
- .- - , .

.. .s. . . , . . .

.f c 58 January 20,1984 payroll change notice 8264 8317
. . ,-

.; . ; il'b'r. . 1' . :4 .
a a , . < ; ,[,-]i,

; g ., , ., , -J. , a . c
, for Rick Martin..

. .,
. ., - .. . . . .

.,

c. , M. ; . |< ' . ! ja, 59 September 1982 memo to Kast/Corcoran r- 83N 8316.. ,, -, , . . , ,~
. .

Level II and Martin certs.
, . '

,
, , . ,

>

- ,'
'

' ; ,
60 Kast/Corcoran memo re Manin certs, 8321 8327

,. ,. . . . . ,

s. d
;, ,"

: dated December 7,1982.
*.,i>... ,

'

-. . .

61 October 6,1983, from DeWtid to Martin re 8327 8334* - .
4.

' .
'

certs removal based on CECO audit [ pre. copies.- , . . , .

: , . . ~ . ' . . checkmarks; inspections while uncerti6cd].
'

,-
,

''
,

- 62 Memo to DeWald from Hii r.ad S:ese re '83% 8415
''

*
,

' , ' Martin evaluation, dated November 17, 1983.,. ,;.
, ,

'
'

63 Memo dated 2/6/84 fom Seese to 8418 G422i

' *, " . ',: .; ' ', McGuigan file re Mrtin reinspection..
,

. .. . 'y*
64 Memo dated 2/13/54 from DeWald to Netzel 8424 8431.s .. . ." . .

- <--, ,

- .. .

. . , . ,. .
'.<a ,. ' . . . . .* re reinstatement of Martin certs.

- ".
.

...
,

,y. - .. . .,

~~ /
'. . . ' ' ' . .

65 Memo dated "/4/85 by Seese - read and 8437 8437.r . ., .
..',-j,j..,,;

{j, e.
'

'! reply re Mardn certs and upg ade to Rev. C.. .

4
t ,. < (.>.'3t , . ', ' , r . .,. .
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68 Two-page letter authored by R.D. Hunter 8606 8618di. ..! i f,''! ' 7
d '02 "'i . , .;'2.48?O r?f,;:..' ','s.',9)f .';. , /!' <

.

(handwritten), dated 3/25/86.U.
. . ,

~
'; ; . y ... s ; .: . :.

69 VWAC 2.page handout from CECO. 8621 8628~. ,,-. . . ..

.. ' ' a. 70 Two-page letter to Quality First. 8636 8679
.

- -
.

.. . s

'
' .' 71 Request for inspection on hanger 13 H 13 9064 9066' '

.

.
.,

and Bowman's analysis.' '
's - .

.

c,, y,>. ~. .

; 72 Employee warning to R. Martin,1/7/82. 9159 9162
. ,

, ,
... ,

,
. . .

,
. ', | 73 Employee warning to R. Martin in 742 9162 9165'

'
t

-

. , .

','
' * '. ' , ' 'i [ -

by Mike Kast.
'.

'. ,

'
. _. .

] 74 . Employee warning t'o R. Martin on 10/6/83 9166 9173.

by Saklak for documentation practices.* ' '
* - . g.;,,,

,,

. . 75 DeWald memo to file re R. Martin 9173 9177*

- ;, ' decertifi ation of 10/83.-

76 12/4/84 Work performance memo from Seese 9178 9186
,

,

to Martin.'

. . . , ,
,

,

,

77 Handwritten note from Martin, dated 9182 9188
~

. -

10/29/84 and 10/3CV84.
~

78 1/5/85 Memo between Seese cnd DeWald. 9197 9199
. . .

79 1/29/85 Warning to Martin for reading 9202 9202''

.,

college book.
*

. .

.. . ..

', .'. - 80 Cover sheet of Int. Exh. 21 plus Attach. A. 9205 9469*
.

. ,,

'
U'f '. 81 Memo dated 4/8/85 from Seese re Martin 9206 9208*

,
,

', , ' .
' ~ talking to Nemeth during Nemeth working~

,

,
. hours (7:52 a.m.).*

..

.>, . . .^ .

, , ,
Group beginning 4/10/85 memo from Rolan, 9208 921382- * '

-

~

Sr. (5 pp.) and at end is another warning.; . , . ,
. ,

'

.' '. , to Martin dated 4/85 (4:22 clocked out).
. .' .., '*

,
.

. ,
,

' '
- 83 7hreatening notes to Rick Martin aA/a 9252 9270 |' '

-
. . .

. .

. . .
'

|
'

' ' . ' "Opie" of 2/84'

. ,. ' . , ; ..

.. ' ' l-
.

;*;. - . .. .,
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. .. f . . .

- , . . . !
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;6~# No. Description Marked ' Received. c i r , ;li, ,

J. . .
-

.,
t

e; } d. .a S, * '. S j . . ..: .i5f.y .."',|.,.,p' '. r.v .-, . . . .

,r:d 2 84 01investigaLion of Rick Martin threats 9264'

Sft'.??:;'m's!c g,Mik. Y.?:,ic .8.9 ',<i

I d , ) x s
c. i.y . .p:a !.y z. N :. :y .;*

.' d from craft in 2/84.m <.,p c, . ;,-: , . . .

J4,. 9 M.@, d.YdMf'/i 85 Drawing of Martin weld stamp. 9586 9586

p,%,}.M$k.M y.'Q.
/' 't '

jNI$. a ,: ..~ s.s,.:-}),.I
.. n.

Q .C.Q(~l/6,h,$%pM.Th,
7 '/$ ' 86 Letter from Keppler to JJ. O' Conner, 10,001 10,028*

,

dated 2/2/83, re NRC I.R. 82 05.
.4.. . . . , . . . . . . 3 -

. ;U *. 87 Subject: Braidwood technical support group 10,015 10,028a,1 ,'
,p ;Q.. p [cg S .. j,;,

;w. ; ,.
'

evaluation, signed by Maily and Wallace.

; -
,

,

. .p ,i .yy '
[J' . j;. ,[. [<; -[. 3 . . e( . '. , 88 Letter from Keppler to O' Conner, dated 5/1/84. 10,051 10,095

. , .- ..

.
. , ' '

cf. . ,.i ?|.'yJ ' r D.;' / y.(';j '. .'- 89 BPI's FOIA request to NRC of 11/21/85, 10,610 10,613,
,;

s ,. ., s .+
,

- .c .

,
.. . .. m. .

',. . ' . . : . ' : '|. '. ,y : , s' 90 July 11,1985 memo from Schulz to 10,618 11,669
,

1 , . .., . r, ^ c .
. . , .

. . ' . ' l. * . , ' McGregor.* . . '.es. ..v .,

". ... , O*, . . i 91 9/25/84 Memo to Ibrney from Schulz re l'0,659 10,663..; . c . . ..,

,

i*. ' - '-

QC inspector concerns (0119-1).'
,

,

. . .
'.

~ ~ ~

92 USNRC Outgoing transmission service 10,706 10,706
.',

4 - .
, ,

~ ~ #. ;1 request, 12/28/84, to Forney from.
,

. , . .e Schulz (re meeting with CECO Project-

,
_, . ,

, Manager and Construction Superintendent,.
,

who then met with LKC Manager.-
,

a - ' .,.,

93 9/13/85 NRC memo from Weil to Norelius 10,707 10,713.. ,

' * *

(0119-3).,, ..

,
-,. , .

94 2/24/86 NRC memo from Pelke (tracker of 10,714 10,718-
. . ' '

. .

-

allegations) to Region 111 file (0119 5).': . . " . , .
,,= ., .. . ,

|' . . .' 95 NRC memo from Gardner to Warnick and Weil 10,722 10,723' , ' . . . (- ,

, t. ; .] .' ', , . . re LKC QC inspector who may discredit-

., . . . , ,. , , , .

, .f, . J. '' y . . e mang. (125).

i,|' ..
,- , . j.,<-- 3. , . ,

-s ..

*:,'' % 4/17/85 NRC memo by Pelke of allegation 10,723 10,912'
i -

. . , , ,.. . , . .,.

. - 9" ;. t, g * [. ''.' review board minutes and assignment,:

, 'n , , , -
:~ >*; ,' - .: . . . - v. ' ' i of investigation to Mendez (66),. .

. ~-: .r. .1.. . . ''.
. .. '. I'. - | ., . 97 Memo from DeWald to Mennecke and Quaka, 11,0,3 11,079''.,.,..'..a ., .

. ...c.. ,| . ,
dated 5/12/84, re L 2790.... ..,i..

.

.
. s .- . _ . ,,.

' . .,' 4 ' ' . ' '' , a. .J *, . i 98 Dave Thomas LKC checklist located by 11,339 11,340, ~ . . . .'- -

,A. . <.: . +,., ~ -
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-

4, , ,, c . . , . .,, .,

'.' ,,< 3..'.b
' No. Description Marked Received'

' .' '. .N. : -,..,,..c..
- . , .

, C ' I . '** h '.[... g . 2;,7 f . . ., h 2',t'/ ': cIi'j.c.i,.
100 NRC. memo to Knop from Hayes re comments 11,458 11,477

99 NRC memo to Little from Hayes, dated 11,458 11,463

@' .',!,' ,'. '_. ,' .,.:5. .f.d.i, . _ , . n, , . , .,. , , .
-

3/16/84, re Braidwood followup..

, _'' ~ *-. . -- * '
-.',

,

$ . . , ' . '.', . for second meeting with CECO on QA,' * '- * '
.

.
.

problems.,''
,

- - -

, . , . _ , , . . : . ,
,,,

i -
,

", .

101 .2/6/84 Memo from McGregor to Weil with 11,492 11,503.--
.

.

,, ,

'
, '

4.page attachment ("Opie" materials) (see- -
.

'

y
",' ** '

. . . Int. Exh. 83).
*

. ,

.
- -

.i
.'

, .,

,
. i.

'
,

' ' . 102 NRC memo to McGregor and Schulz from 11,507 11,509- .
. .

'
, ,

,, f- Ibrney re division of responsibilities'
. -.

.

~X ,e-
. . . .

and assignment as SRI.'*
. .

.
.

'
.

' ^

103 NRC memo to McGregor and Schulz re 11,522 11,528* ' '
. a
,

. '' ' ''
' '

' - modi 6 cation of responsibilities, dated 10/31/84.

IN NRC memo from Schulz and McGregor to 11,528 11,546- '

,

.
-'

, Greenman re ACRS Conference 2/1/85 (?).
'

- ' ' '

105 NRC memo from Little to Schulz re 11,614 l'1,627
'

, ,
-

' BCAPs, dated 7/19/85.' ' ' .
..

-
,

- 106 NRC memo from Schulz to Little in 11,635 11,642.,

response dated 7/23/85.,
,

,

107 NRC memo from Little to DRS inspectors 11,682 11,696, ,
,

''
re 6nal walkdowns, dated 3/1946 with

*
. ', attachments from Schulz and McGregor.-

. -

,- .

'

' '
,

108 Memo by Archambeault shortly before going 12,141 -, . -

- . ~ . - to NRC in 6/86, re Archambeault allegations.
-

. . -

. 109 Resume of Gregory Joseph ArchamMault. 12,143 12,173-
, ,,. ,

. , .,'. 110 Cable Card Attach. "Al" to insulati0n 12,150 12,1731 -
.

- , .

'- -
,

'; procedure, re Archambeault.,
, ,,

^ ' '

111 Division-Color. Segregation Code Table 12,154 12,173-
.

..
. -

.

' *~ ~
- .j . Attach. "C1," re Archambeault.'

-

.,.'
-

.- ' e
', . . , . I12 LKC - Cable Raceway Release Attach. "B," 12,160 12,173.

* '

re Archambeault..
- - .

* -
... . -

~ .'.. .

.0 . . . e
- ',' *

.

w

.

f
*
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.
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;

.

[ j
.

113 LKC - QC cable. pulling checklist, re '12,172 12,173

E M.' I ,Id,o' *2G. a['.''IO c,;%/.T.'*:'.,e.j Archambeault.
'j s . ,- o c. , .g

5N @,,ii11 V-f:h !.h'Qr g. .v.
m .,

ef% 7@ 114 LKC Kellum grid, Attach. J-1 of the 12,214 12,214

c. ,,G*,kN.N" M. 4, g,po,c F, .6 * P
*!$D$k'h.ghh] installation procedures (photograph).

t.g . . . . , p.v . . ,-

8 .g , u, -G ~r 4. , y ,.,, . .., . 33.'
. . . .

115 Memo from Archambeault to Revels,3/4/86, 12,233 12,261, ,

-7 -

, , ; :. $. .$ ,~#f '.:. '1,31 re cable violations..

, x . , . , s. -
,

NCR 4987,3/19/86, originator Archambeault, 12,252 12,261

, p, ,....n.

y'A,
*-( . . ,.

'~s .| "/ '''l' 116L ';
' E. ; _p . , .

.-

. ' .. ~' . |' . J ,' QC Mgr. Seese, re cable installation.'- -: ..

.u . . .
s..e

.. . ,
-

.. . . .,.

. . ' . , . ,. jl A* ;6 '; -; 117 List of damaged cable prepared by' .12,256 12,261
< .34 %! '.. ' , * ' *

. ,f:
" . ;, ...

* .
.... *:N..

,

~ . "r., -
.

,. w. Archambeault, re NCR 4987.> . . . , . .., . ,... 4,U,

'- . [ . . . .e' . ' l '. 3 118 6/2/86 Handwritten letter from 12,273 12,276
.. s.. - . , , ,..

' " . r. '. .

.' I .l . * C- 'i Archambeault to Nemeth, re shift change.
.

U. .
'

.
< ;c

. (> h ; -.
j ,. ,

*
. 119 6/10/86 Memo with attachments from 12,288 12,290| . ,, ' , .n,' ;

.
.,

,

- - -
"~

Mennecke to Deress, re one of forty two,' - ' ' "
-

- ' '! cable separation' conflict reports (B511).,
- ,. . . >

'

120 8046 S&L memo from Regan to Elias, 12,295 12,296< , ..

cable sepration report BRCSR No. 62.. ' .
, .,

>
. ,

' '

121 9B/86 Hand drawing by Archambeault of 12,308 12,310 .
,

,
'

remote shutdown panel unit #1.-
.

. .< ;.
< ' . ' '

. , ,

-

'

122 6/4/86 Handw)itten memo from Archambeault 12,326' 12,328 .

<
'

- to NRC, re Archambeault allegations.-

,

,
~~ '

.. 123 7/10/86 Second request for shift transfer 12,328 12,329
..i . , , , .

,,

.
/> , from Archambeault to Cartelli and Nemeth,. .. .

' -a . . . . . ,.

' '' ' *. .' 124 89/86 'Ihird request for shift transfer 12,336 12,336
'

'

r .. . , , ,

'' '

, ' ..i y/. 3.| .' by Archambeault. Middle of page is*

,

,' ;,,- ' : ', 'J . , . , , 'J Nemeth's response supporting the transfer,'

,' . . p ,' dated 8/11/86. Bottom of page is Simile's'

.

7 - --
i

- "f,: , , . ' . denial for transfer, dated 8/27/86, |'.'.',u, ...
.. .. ;., .. ,

. i. ."/' , J q [. .w'' 125 8/19/86 Handwritten document by 12,368 12,39~4. a. , , ' - '-
,,

C. , J3 Archambeault to LeSarge, re outlining
*

* *
.

, . ,

' . ..'J
',3 j . - '' ty problems in obtaining transfer.

**
.

, ,

; . i .,

*. , "
<.., .. ,

- - -
., . . .

' ';,;. t . . -. .

. . ~ x ,- . ' ' , ;> . > .

.'.c.; - . ..'

t .
,L ; , -

.
1 .

. . , . ,. .

.. .-
.. ,

... ,.
.. . .
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,
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.
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,
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,
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-
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,
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.
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-
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'
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' .": Ec. - Exhibit*... , . , , ,

. N . , . ;fl," .i No. Description Marked Received.: .'
..

'.s., . . , .
, e ... . .. .

.

', i.';. .d [ ; .' ' :T.- 9..?.>5;4,6 126 Handwrinen document from Bar'els to 12,387 12,394
' '

.

*. *
;,. :..y'j p @ . ;..,.J.' ff, /@yff '} Ji Simile re Revel's understanding of the. -

. . , . , f . .. -
,-

..

y *, circumstances and his displea3ure with. ..

,

, ' ' ' , , ..'..._s Archambeault's absence.'. i- <..,s .

. ... .

,

127 Typewritten document by Archambeault in 12,401 12,416
' . , * <

. . . ,

response to memo by Dougherty and
' ' '-

:- ... ',

,, ' Gieseker, 8/27/86..

,. *
. , ' ,' 128 8/27/86 Memo from Dougherty and Gieseker 12,412 12,412' '| '

'
'

. , .. . , .. .
.

re Archambeault, reference only,
' '~.:, - . .-

,

, - , a,

, , ' ' ' 129 Archambeault questionnaire. I',418 12,4252--
,

,
, , . < . -s , .

S 130 Last page of Int.' Exh 129, typed 12,422- - . -
. , . . ,

,

* ' ' "
paragraph attached to questionnaire*

, ,', '' '' - (.x explaining its purpose, offer of proof only.' '

,
,

131 Group exhibit of completed Archambeault 12,424" '

,

' '

questionnaires.
. .

.

132 Questionnaire 611ed out by Archambeault. 12,477 12,479
'

. '

'* * -

133 8/27/86 Union grievance filed by '12,493 12,496-
,

_,
-

'

Archambeault. .

134 8/28/86 Memo from Shamblin to Maiman, 12,499 12,503-

DelGeorge, Wallace, Preston, Marcus,'-

'
,

,

*
,

Gieseker, Dougherty, re Gieseker/
Dougherty niemo of 8/28/86.- i

,, ,
,

2
'

135 9/8/96 NCR 841 and attachment,4/15/82, 12,5N 12,507
'

Is-
'

recommended guidelines for tield'

.

, examination of suspected nonconformed
'

cable-bending radius.- -
.

,,

' '
'

- -
* -

'

136 ' Extract of response to 83-09. 12,935 12,938, ,
,

. . . .
'

.

137 CSR database corrections,9/10/86. 13,N0 -. ~ . . ' ,-

.'- . . .
'

- ;.> 138 CSR database corrections,9/27/86. 13,N0 -.. .
..

.

'
- 139 Notes: NRC enforcement conf.,3/7/84 13,097 13,108,' .,

,. . 'O
- -

.
. J

g ,
, ,
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b

c

#
.

f
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.
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'
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. ?; _ ': .c , | y; ;. " Exhibit

. d. .'.,'.p'.Y ,\ '|.W(,~. i9.,: ;f.g 5, .,
"

No. Description Marked Received
.

- .e .y.. .,j
. -. ..... c . . . . . .

.'. v. .A 2. . . p- i . .. L.c l' .,~; , ,, d i 140 7/27/84 Keppler to O' Conner re BCAP. 13,115 13,125
,

-

'w .T.3:' WM 4% M|M5p* [$
% '. y_ ,, ~; c; . .

.

.

N 141- BCAP CSR inspection points by S&L. ' 13,124 14,277
~ N k.b..','h., ,.:32 M. f ., q .f.f f. .1., '

13,201 13,230.ps % ,.a,'; f >,w;:q 9.j +'
. .s a, .

...i
- 142 8/13/84 Kaushal to Maiman et al.

:, W,, , >' '; q Q g:'sGp..f.Px.:'p.:c!n>
-

. si::;.. h -):A:
.

./..% d YW.R.i .1; ';pf 143 BCAP Proc. 06. 14,170 13,390
.,6 ,;1< ,.r;. .%,,.

.

- .. . . n. . n. .
< , .

4

.-
. . N4, 144 Quaka to Kaushal, 2/28/86, NCR 6145. 14,173 13,390- ' . . ' . ' ' . . . .; ; .,. 3. y . w . .' , , . .. , .'s

~c. ~
.

.

,,

145 Table of percentage discrepant conditions 13,390i " '. A, c ',. , ,;. - ' , '
' '

,

. , ' ' . , , , .i .. . . o i,,.
* *

.

;
-

by item.. . . , ' . , . c. . .
, ,

. . .
--

.

. t ! Q '.':' ' ., . 4s ;,j. 146 NRC report extract 8502.
.e .

.,'
.

13,422 13,940''M .
>.

. .. , ,

y* -
.. > .

3- .-c, , . ,
. , . , ' . . *.;..- - S.- 1, y , J ,. ? 147 3f//85 Kaushal to Maiman. 13,425 13,486*

,
,

!. .

f . . . ',-i- - 4 148 1/23/85 Kaushal to Byers. 13.428 13,488
',

- 7
.f . <.

,,
.

. . '..- .. . ..
*

, .: -f, . 149 NRC report extract 8506. 13,488 -

%> -

, + -1
a-p4 .,, ,

, . . . . .

150 9/12/85 Orlov to Kaushal. 13,5N 13,531
. M. ' '.

'

j|
.

,,, ,__' '
. .

.
..'* . " . ' 151 BCAP observation CSR 1 E-CPH 001-02. 13,534 13,552

,. .
.

' '

'C., ,
', 152 CECO N.CR 451,12/21/82. 13,539 -'

. :.

; . ' * . . ~

153 ERC (Hansel) to Kaushal,1/30/85. 13,568 13,585'
,. .,

. -,

. , .

. .
154 3/19/85, Smith-Kaushal Air 09. 13,603. . . .

:
'

, -

, ..
..t, 155 CPH IN observation package. 13,756'

d. .
,

... .

c .* 155-A 13,686 13,756
,

.

'. . ',
.* .- 155 B 13,696 13,756* -' ' ' -

..# *
* . e*. j

156 Palladino-Dingell, 2/1/82, w/ attachment. 13,731, . ' | , .' '' .- - . -
, ,, -

. ' . ' . '
s . .e ,,

'

. . /. 157 Weiss handwritten comments on BCAP. 13,736 13,736'
*

. . . .4.
- .

.
~

!'~'''',',.. 158 Pages 113 to li 5 of BCAP draft program doc. 13,738 13,755
'

'
.

*

.

'' ; . T| ,, ,, ' . 159 Memo re sample selection for other 6ve 14,56342. .
. . .

,
.

,

.. .

* ' . ' .
. - (; . electrical populations.' .

7, ;
. .

.'
. c ;, ' '-

'

,'| 160 Cable pan hangers packet. 14,141 14,141.

5',Nt''
, .._, ; , . .- ,

161 S&L procedure - design single calculations. 14,346 14,353;., '. . .. , ,., , , - .g3 . ..

. ' ' - i 162 CBL observation CSR 1 E-CBL 130-02. 14,417 14,471' ; *
.- ' af

., . . . 4;
: > . . . ... ..

.

, .... ..,. ,., .,.s..
.

.

... ,
. . * e, gI,# - .

'

,I ,
.*
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,
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,
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,
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'

" '

f;' -'

,
,

_

'
'

'. a.:- : q;.~ . . ,
, .

,

~,, ,
.. ,

.

r, . - . c; , ,

u . ..
*.

, . ..- ;,
. m.,

, , < ..
.

.. .

. . . ;...
, , ,

i , - v ... . . ., .

=, . , . ., ~

; V t. :9:. '
.

.\ . ;l'. O Exhibit
. ..

' . ' :.1
''

R M|. J W ' .. No. Description Marked Receised,.
,x '

. ,/|
. ~ - ., . .:. . G. . .:' t. . : .,,_

; q . ..,;...g . . J. : 163 7/13/85, Bojan to Bartulucci. 14,580 14,581-
.

.
,

|},;,,.;/.2. .Y,.".7. m,,5., .t. :,C'@,yq.'t;' "., . . ,d j164 NU 22 coordinate system sketch. 14,759 14,768
7 ;* y .:... .- ; a . . .!, >; t t ;..

3
-

. , . . . . -. ,

' ' , ' . , '. N . s
'

~ . y '.il,. f , "i 165 Sketch - local & global _ system. 14,759 14,768
''

,,
, ,

. , +, > . .
-..

,. .
'

166 ML7 coordinate system sketch. 14,760 14,768
. . . - . . ' ' . ' 'm^ : .

,,

''" , . , . '
,

167 Response spectra diagram. 14,768 14,778' . - -;. , .
-.,.. ,:

168 CSR population: list of R values and design 14,799 14,8N.7 '
.

, . .,,
*

' ...' ', margin (except for cables and conduits).
,

.
.. ,. .

, . . , .' . . . . .

-4 - ( x',
* '

'|2 169 CSR.I E-CPH highly stressed hangers (4 pp.). 14,807 14,844'

.. . ,,

. ' , . - / 170 Conduit hangers more highly stressed. 14,839 14,844"

,

.. '
.- .

'

,. ,T. + - C. 171 Highly stressed electrical equipment (2 pp.). 14,851 14,862
. .

,

4 '
' 172 May 8,1985 meeting notes, inspection 14,864 14,919- ,c > .

-

s'
point counting.

.

,

173 List of reconstituted COH 15,338 15,3384 . - .

174 Sketch of CND observation package 150'3 15,339 15,341,
"

-

.,

? plus observation package from NCR 6145, 17,725,
. ,

'

subparts 02,03, and N.- * . .

-
''

- 175 S&L trend process and summanes of trend 15,343

evaluation.
"

' 176 S&L trend guidelines. 15,394 15,399.

.
<

*

177 Excerpts from IR 86-03. 15,478 -, .
,.

'
'

'' ' '' 178 COH pages - summary of missing welds 15,524 16,700,
. ,.

' '
COH-69 002 diagram plus complete- -

'
.

observation package.-
- >

,

'

- -
' '

., .
179 72 Undersize weld CPH observation. 15,530 16,709.;

.
. ..

.
.

180 PTL "good news story." 15,584 15,632>..
. .

,- .
.,

2 181 Excerpts from QCIRP. 15,632 15,653'
-

,-
~ #

. v ..
182 10% visual weld inspection memo and 15,702 15,714f . .

,

'. other related memos.- .
. .. .

.[ 183 Memos relating to LKC getting inspectors 15,715 15,733
'

"

''' '
' ~ ' , , ' ' '

from P'n on loan.' , > - -

.

. .

.

.

.
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,
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*

. x,f <, , . ..'s .. , 7 - <

;
, .

. ; .' . ~. ;p , . , .
..

.

. ..c, .
,

. .y .r . .u
,

* - .'.i . y.>..- ,, - :. .,
._ ..

.,. .,.
..

,

. .. -
,#, ., '; - ,, ,

'*(,.
'

.N . . , . . ' , , ' -
'

,
, ,q , . - ..

, . . , . . . . ' , P .' . . . ' " . , ,q m,, . Exhibit*

.
.. .,

4 .L..W. ;E ,'.'. ' n. ' O * ~,;' No. Description Marked Received.,
.

. ,.
,n .4 .. ;, ;,

. . ,, . , - A,c . . , 5 ,,pf '. C
m ..

f. . ...,;i .' Mj. r @, 184 Inspecting through paint documents. 15,738 15,749

g J . . n.> ; ;r - ; . ' : , i. .: . , a.- C,",
*

.t n - c-
. ' '- 185 First page of PTL instrtiction sheet. 15,855 15,856'< ? ' h:)y ', ,y Tj|W$, W; \: .n N . . ; 'M:.' t ~i.

.

'5 186 AVO1419. 15,958 15,958
r. '<'.;;.c,?g..% .M. a' '; y,F .4'c;(o:. Ly'q.4,i. ,. . o, .. c.a s .. .:

'.

' ;" 'l':,* ,j,', -[-( 'i. g ' ];/ }J[.I;9,points (Revised Int. Exh.141).
187 S&L BCAP CSR inspection / discrepancy 16,702 16,706

, ,

" . . . f. ,f,?, ' ..! .
- 'e ,, .

-
, .. ... . - ,,.

'* ' i, ,; ,- A. i 188 BPI Tables #1,2, and sample calculation. 16,808 16,841''

- . , . , , .. . ....r
-

-

..
...

' ' .d ' '
'' 189 Intervenors' redo of bar chart on weld 15,738 15,799. .-

..Ib. ..
. * *

., -
discrepancies.it. . .',.:'. - .'-

, . , " ,- , ' --
'

,' <. . . ',' j ;, ; '^'
' ;, 190 Revisions of Int. Exh.189. 16,878 16,895>

.,
s >

_. ..

' i ". , . , . 1. :',' '- ~ 191 DelGeorge timeline of harassment events. 17,020 17,N1
., . ,, _,

. , . ,

. ;. . - . .

'

,

5 192 Frankel CSR database printout. 17,1N -
''

, ,.'i. , ', 3 -
' *5

. . r..'7... ,
,

193 Hulin interview outline. 17,994 17,995- . . . . . . , , - , . .. ., ..

.4.. F

. . .
194 Hulin interview notes. 17,998-

, .

.
'

.
195 Kimball interview. 18,191 18,120' ' '

.
,

. .-
' " '

1% Excerpts of Noble interview. 18,134 18,137', ,-e

. . , . . . ,
3 **~

197 3/3/82 Comstock memo, Corcoran to -.'V '

,

; instal'.2 tion reports indicating '- -

,

S -
' incomplete fabrication.

.

198 3/29/82 Comstock memo, Brown to all 18.440 -" - -
' , , ., ,

' '

,
personnel, re documentation requires" ^-

'- ' *

(i.e.) black ink.- * *
, ,

,

. . . ,
'

.

, .. , . .
J,. ' ' ' 199 7/12/82 Comstock memo re correction of 18,440 -

.'i.,
. ..

. .

. quality documents (no whiteout, etc.)... .
. .,.

- * . '
.

200 7/19/82 Comstock memo, Brown to Cosaro 18,442 18,442
- *

.. ., . . . .^

, ., . ; re QC inspection status as of 7/19/82.*'
.. . . -,

..

e', 201 8/17/82 Tapella memo re cable separation 18,445 18,445|.
**'- .',;'-.

.,

,
, (same as HR00031).

'
, . ., 4 - , ,

. - -. ; .c...'9 % h *

.
, .,,.,p #,

., .~,, , ,-* 5 .+ .,
* N -4-a .s s, , ,

,

*O g g .' a

I. ,

'. . . ' , . . * . '= ,,
'

, ,

.. .
. . . . ..

,,.... ,

' '
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, N; 7 :!y ' No. .Descr~lption Marked Received

" '

.,>..': , :. s?' -n
.Q

'
..

'' . ?.s &J @l . . [~. r -d 3
, , . ' '' 202 8/18/82 Comstock memo, Saklak/Kast to all 18,446 18,446-? , T. ' c,";

4',,,",d'y"..p..'c-(93.3,,Q.}..;fhM5'li
.,

QC inspectors re NCR/1CR closcout action
: . .d J : . ? N.sd to be complete in 2 days.,,

..: ;. - . , -
.

,. . ,.j..
,.

~. , {'' ,l ' ,.. ~ '9 j 203 7/16/82 Comstock memo, Stiles to all QC 18,448 -
. ,, ,.' - j personnel re documentation and

*,~ ,;. .

' ' ',,' 7 '- Ci correction of documenu.,

- ' ., ,

1: .
,

-

J ' : 204 9/17/82 Comstock memo, Corcoran to QC 18,449 -
,4 . .

, ,,. #

'.. I ?
supervisors re supervisor duties /-

; -

, ' , ' , ", '. - - 1 d. authorities.+,

,.
,

; < ..

'- O .. ' ,

~~ > 205 10/25/82 CECO surveillance report 2466 re 18,451 18,451,

.d
35% inspection to 100% inspection.V . . ,

' '
- .

,o . , -. .. ..
., *

. 206 9/29/82 Comstock memo, Corcoran to all 18,452 18,452
.

'

,
'.s. . - employees te Saturday,10/2/82 overtime.~ '' ''

-

'

.

-

207 10/28/82 Comstock memo, Rolan to Brown re 18,454 -

,

1005 inspection requirements effective-
.

. . - 11/1/82.
'

- '.,
,,

'

208 11/8/82 Comstock memo, Corcoran to Saklak/ 18,455 -

Kost re elimination of daily summary reports.- '
;

''
209 11/15/82 Comstock memo, Corcoran to 18,467 18,467

'

Sommer6 eld te meaning of LI/1.II
''

signatures on quality documents.'

' '

210 Comstock memo to all employees re jobsite 18,468 18,468
* '

,,s
'

' '. work rules.., ., ,
. .

.
-

"~'
211 12/27/82 Comstock memo, Tapella to Rolan 18,470 18,470. ,

,- re inspection of system control hangers.
. . .|

- >

' '
- " , , .; 212 4/11/83 Comstock memo, Rolan to 18,477 18,477'

. .
,

' ' . ", Corcoran re non.$R cable ends' stored M
'

' '

.

'

. .
- turbine bldg.

<.- - ,, . *

213 6/16/83 Comstock memo, Kast to all 18,480 13,480~ , '.
.

''
, ' ' ' welding inspectors re hanger installation- ' - -

,

'. nym.-.
, .

,

. . , . . ' . . ~ ,. ..
- *

4* .

.

,

*
,
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. ., . ~ W.7 . ,. . :.' . y, . , , . q q. ,-A No. Description hfarked Received-
. . ..+ ,

v'X .''., ' . ; ' , '. i.'. ?.y' j,..; f .:/ d;.. .. .l 214 '8/16/83 Comstock memo, DeWald to Lechner/ 18,481 18,'481'
. . ,

~

(, ' lj ' .;',*i.$, . dc 4| *, [{j.,') Saklak/ Brown /Rolan/Phillips re daily*
.

,

' Mf|Y Y,MW y .i .. ''';'. ;;:.'.; 1:,'$'i .' Q inspection status reports.

' ; . . 9', ", o . . . , . . . . . .% ,M,r;fv. ;; .|,9 215. 10/16/83 Comstock memo, DeWald to hfarino 18,481 18,481,
.; i '

. . , . . . e-..

.

' " ?e. '. g .. ',[ <' re formulated plan to complete backlog /
"

, ' , . , ', s' >... ,.
," ; ;~ . , , . . document review.

* *
7- .

,: .,, q,
,

- .

,
'/i - ,;. ., ., 216 2/27/85 Comstock memo, DeWald to all 18,481 18,481': *

. .

~.
f; . , - ,cF ( supervisors re field activity -'

-,, . .,,

* , . . ' . '. inspectors nct working.. ' . .* i.,.: ; ...

. .
. ,.,

s+ -
..

:
.

-

. . . . ~ 3.'.,'' .:..d 217 2/20/85 CECO memo, Shamblin to all site 18,484 -- - :
5

. . ' '*t , 1.. -

contractor management te policy statement, '' y- .q
', e ' . g. j . .

.
.

. .
..

,"% i;. c.
- i . .- - ;-

.r -

on servicing audit groups.3
.

-'4 . .- .

; . ; .i. * i . , . - ..218 3/9/85 Comstock memo, DeWald to 18,484 18,484~
' *

..., ,., . . ,

f , . .,

.
,
(, ' %, n.' Worthington re supervisor responsibilities.

~

. ,;
.c .

,
.

'"
.

- ^ - -

'
. . . - .'t 219 3/11/85 Comstock memo, DeWald to Saklak 18,484 18,484

,,,''] re supervisor responsibilities..--
. _ ,

,
. ,- . 220 3/11/85 hiemo, Tapella to DeWald/Quaka, 18,484 18,484

* -

, f'. re LKC to stop CPH con 6guration-

*
. '7, 4 inspections unless per 705/70.

'' -
.

't.

4 J 221 . 3/15/85 Comstock memo, DeWald to - 18,484 18,484; , ,

*
Supervisor Distribution re supervisions, .

required by 6/1/85.., - .,
.

.
. . . ~.

- 222 Saklak handwritten notes from staff 18,484 18,484, , ,

, '

"',. '', , ', meeting te Tyler inspcetion through paint.
'

. , , ,
. ... , .

.
.

,

''

. .
,

223 10/8/82 hiemo, Brown to Corcoran re 18,485 -. . , ,

,

definition of hi process inspection.
'

. -
..

.

... " '

. 224 10/11/82 hiemo, Sommerfield/Cosaro to 18,486 18,486
'~

.
. .,, .,

t.
- '' ( Rubino / Brown /Patton/Pruitt te upgrade''

-
. ,, ,

. - ' . - ,|., ',y : inspection personnel.,- -
,

' . . 2
.. . . . c if , ' 225 11/12/82 Comstock remo, Corcoran to 18,489 18,489

-

' '

, . . , ' biarcus te response to CECO 0.A. audit.
"'~

.. ' e
' !.'

- -

, ,., . ,
. 1, .

, ' . . ', , . .' 226 1/11/83 Comstock read and reply re 18,492
'

- - -. ,
., , ,.

.''',',,,.|- inspection of RRRs - no additional- -

' ' -
..

,,, ,

personnel,
' "'. , . ' ' ' i-- ; . , u, ,

. . .

- . . . . .
.

<
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No. Description . Marked Received
4 ' / ',i ; ' f' iW?,4_s:s 's:3 3...'/ $ ? -Ac. ':? 2

. y..<. . . ,., % .- ;>.*; p* - s_ ..s,-
.. 3,g... yd

'

JM Corcoran to QC personnel re QC

. , i
. . _ ....s....

227 2/2/83 Comstock memo, Kast/Saklak/ 18,492.M.D..SI|f')3[3'N[8'S4,fcV.
||.y$ 6 f. 0 ?,h.N:#o'e.'..la .|J'y'd *&

p cz?jc p f.;p,.N- 'y i

. g

zn.
, , , ;E ' production charts., y j.:

.a. , p ,, ,|g&, <. g.* n :. . ' -

7i' 228 3/10/83 Comstock memo, Corcoran to Kast/ 18,492 18,492

;;;, N. ,p, m ; .
-

, ,

J.

'g ., , ,_ g , , , a q( .
.-,.''N S*ld re writing NCRs instead of ICRs.' , . s.-

. , . . _. .. .. . . . . ~: . ...

. . -." ,g , 3 229 5/11/83 Memo, cosaro to site contractors 18,493 -18,493
' ' . . . .. ,. ,

'

re description of o,riginal QCIRP.y.j];7, ', ; '
230 3/17/83 Comstock memo, Corcoran to Kast/ 18,493 18,493

-

' 'J
[ ; ,,' U. O. r. . 'J ' a '..

'

Saklak re in supervision respoosibilities

'*: .

.. ' .,.

~ s P 'n- '..;
. ..

. ~~ '

missing inspection records of LKC inspectors.. $ , r. . {'. -
'

.

- .s w . .. s.,

j ,y - ..
, '

% >. 231 4/28/83 Comstock memo, Saklak/Corcoran to 18,493 18,493
.

. '. , ' . ' ', Marino re' improper review by construction'" ~~' '

,
,

* - ''- - - of installation procedures.*
-

.,

^

232 5/3/83 Comstock memo from Rolan to 18,496 18.496.
, . ...

Corcoran, yes, re safety related cable car.ds..,, ,,

'

233 4/6/83 Comstock memo from Saklak/ Brown to 18,497 -'

.

' '' '

F. Rolan re safety related cable. pull cards.
> r : .

.'- 234 5/16/83 Comstock memo, Corcoran to Rolan/ 18,498 18,498
,,

Mennecke re weld in inspection'*
,

,
- nonreported backlog chart condition.

'

.
,

. . .

235 7/7/83 Comstock memo, Corcoran to Rolan re 18,498 18,498
. , ., ,

,

., | ,

|.',,, f NCR for nonsafety related work.'
-

,
.

,

'u V(. }
'

. . . , , J,
'

236 7/19/83 Comstock memo, Corcoran to Saklak/ 18,499 18,499
'

- 4

* ' . ' * ' ' . Pysell re NCR 929, inspection of.; ., s,

* - .'. ' . , -' configuration and welding.'

. . ' .
,

., . . . ..
. . .~

, ' . 237 8/5/B3 Comstock memo, DeWald to Saklak/ 18,499 18,499.C '3- . . ,*^.. .. ,

. .- ,; * .,*;, , , - . 's ! Phillips re wld rod control.
r.

- -
, . .

-

' , j; . , . * . 238 10/23/83 Comstock memo, Hii to all 18,499 18,499< e.* * '
., , ,

3.. h.' ..'
- |'- r, . welding and configuration inspectors re

. , - . , . . . , ' , ' ' , welding and configuration meeting 9/22/83.* y -
, .

. . , . . .... .

239 Sample daily inspection status report. 18,499 18,499* - ' 4 - f, ,', - -

,

:, .*
.L .

.
. ,. .. . s.. .

..
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4,. s
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b.
. -.,7. v- No. Description Marked Received
J Exhibit. . ' . , c .1

-; g4,

( .* f.','. ; N.(" 3.. ~ a . , , ,'., '.;:$.'.'.I,7.''.\I.':240' 10/3/83 Comstock memo, Seltmann to 18,502 18,502

* -
,

,

.. . . i.,. , -

"* '

U,'/'.

p'9,<.[p''f,['.I[N'ff'','[''.'.~,2!.h?c.i|'.'
Sommerfield/Rolan re trend analysis.;. .-

b ,. N 'j,5 l'[j: report 9/1/82-8/31/83.

(, s .,$.i, /S,.,,'.. w. , . /, o.1.,*.,'p"|',.?'.P<w,u"k|,.h
*

t,. , -
.

'

.

'
.

. .xy r 241 10/5/83 Comstock memo, DeWald to training 18,503 18,503

. , ..., ,, ..*. ','' U. . 5.<[ [-[."I . .

"'
.. c- file re checklist / procedures in field during

.
.

. : i. ., ..a.,- mspections.
, a

,,

,,C .- y-
- V . ,

,s, .. .

,J.-' , -

e,. ..,

: 242 10/11/83 Comstock memo, DeWald to Rolan 18,503 18,503-
,

... ,.. | ' .; ,.j re DeWald signature authorization to Saklak.
'* ' . '

. . ,,. .,

; . . -
.* . a. . .

. | , ' , . f..; ,, , . h . ; . ' J1' 243 10/19/83 Comstock memo, Saklak/Baranowski 18,506 18,506
'*- a .7

. . . ' , . .,j ; ;a to Mennecke re vendor welding hangers.. . *.
. , , - . . .,

; -,

.",7,,..'",,- Z 244 10/24/83 Speed 1 citer, Hansen to Matz re 18,506 18,506-

,, , ,
,"< ' , s...'i ".

. ' , .. 7
j; continue installing hangers in Unit II. ,.,

(,,
,

.u ,~.,

.: wing walls.
..- -

,- '- -

,. , .
,. . . ,

,
. >

. . . ,[, ' ,' .
*,- .'' ~ . . . " . 245 11/1/83 Comstock memo, DeWald/Saklak to 18,506 18,506

,

'

: fS ' LKC construction /QC re stamping vendor%, . ,

* ' ' ', ,

f welds by LKC weld inspection.. ' . . ..< .

'2'' ~

246 11/8/83 Comstock memo, DeWald to all QC 18,506 18,506
, f f,

inspectors re completing documentation in
'

-

, , .

e-~, ; field and work hours..
,

~

247 1/12/84 Comstock memo, Seese to DeWald te 18,506 18,506.
.e ' -

'
"'

backlog / phase II completion schedule- -

'- ~ ,i
5/144).-

.

' ''''(' ' . ' .,a 248 1/23/84 Comstock memo, Rolan to area 18,506 18,506', ' . . ,''
- *- - - managers re limit ICRs open.,

, ,,
, , ,

' '

(' ''. - , ' , '.- ' ' 249 1/24/84 Memo, Hill to Shamblin/Mennecke 18,509 18,509- -

' ~

. , - re electrical bulk quantity curves..
,.

- -.
,, ,

g. . *
* '

250 1/25/84 Comstock memo, DeWald to Seese/ 18,509 18,509-

' , .

$ . .' *
* ' ' - Brown /Saklak te ICRs - transmitting-

. e
. .. . .

* ' , . , - . f, Rolan memo to QC supervisors.
'

.
., ,

<,. .'. ,', ' , ' J. -
'

,
'

251 Status from original QCIRP. 18,509 18,509-,

. ,,.

( : .f . . ', g '.
I '' ' '

252 2/944 Comstock memo, DeWald to Seese re 18,509 18,509
'

*-

.J'
.

;. - -

-
. * 9. - NCR/ICR closcout QA surveillance 3244- ..

..,..,s... , ;. ,.
, ,

,,,,.1- '1 ' + . , ' ^ '

253 2/2744 Comstock memo, DeWald to Seese te 18,509 18,509, .

, ~ ' . '. . [ , .' -
. ' , .

,

' ' -.- . . ' " identification requirements for QC supervisors.", <,, ..,
,

' * , .,8 ,. ,
'4 ,,.J' .:.+- . .

.

*
*. .,

'
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,.' j?),'(-. .3 , ' '; . . o . ' ; . -3 ;, P. . ,

1,* %. 254 4/18/84 Comstock memo, DeWald to all QC 18,509 18,509

. . h',@d. ,T.%', .' .'f,?.|diTE,'.!M.i f 4
*

. .

,
* 0, personnel re cross training (on one's'

,

,j '. 'c .,'3' i ~ N. ' $ ' , '. , '. ?, '.' r,'; ' own time).'W-

, . , 3 . . ...
,

*- : 255 4/26/84 Saklak meeting notes re problems 18,510 18,510,,

c.e . ' ' -

between QC and crafL' ''
. . .. .. ,-..

," 256 5/1/84 Comstock memo, DeWald to Seese/ 18,512 18,512'
2

'
'

' f, ,
~ e.'

, , ,,

Saklak/Seltmann re T. Paserba memo
,

, ' h.' / ..
' '-

(84 04 27-03).' '. , 4 * .-..

. . , . . , . . ' . '
.

257 5/2/84 Comstock memo, DeWald to Quaka re 18,512 18,512
..

* .,

I''
' ,_

~',,,,
weld coupons with known defects for'

- - ,:
,

practical.
.. . . .

.; .s
*

g..,,
. - -.

.
.

.m 258 5/2/84 Comstock memo, Seese to Saklak re 18,512 18,512 '* * '
.

'-

rework program started.' < -
-

' '

259 5/544 Comstock memo, DeWald to Seese/ 18,512 18,512' - - '
,

Saklak re Cosaro request for matrix of'
.

QC special projects.- -

,

* '

260 5/544 Comstock mem.o, DeWald to Rolan re 18,515 18,515
' ' AVD review - estimated completion date.

261 5/8/84 Comstock mem , DeWald to Seese/ 18,518 18,518o
'

Saklak/Klacko/Hii re QC-US reports and -

' -

4-inch x 6-inch x 1/2 inch laminated
~

plate surveillance.-
.

,
' :,

f.. , 262 5/lCV84 Comstock memo, DeWald to Rolan re 18,520 18,520*

* . .'. '

safety.related cable pulling stopped.'
, .. ,. .

,

", '| * ' .
~

. 263 5/12/84 Comstock memo, Seese to Saklak re 18,521 18,521
,

- -
.

,'- '* '

new daily inspection status report - )
*

. , . , ' .
* *

.

Saklak comments.
' *.' 'a '- '

* .. . . .
-.

. . . 264 5/12/84 Comstock memo, Seese to DeWald te
.

, ,

18,521 18,521
' '

'

.: . , . - QC matrix.
'

.,
- s ,

, .' - *
265 5/16/81 QA memo, Quaker to all site 18,523 18,523. ,

| ,'-:'; personnel re MRR processing.- ,
..

,

. . .

'.
266 4/19/83 CECO letter to Comstock, Getschow 18.526 18,526 jci . ,'

-

e 1. ', - ' ' ' '

'' ~
, 7, . .,.: A Pullman from Cosaro re installation,

' *
clearance,

i
.

, .

!
'

; .
.

532

.

'

.
*

- ' -
- - - y -._ i,



..'. ' ' * '

, - , , ., * ,

<.< j ' , . , , , , -6,.:-

,h ., . j.k ' '# 's '

. .: {. y '. . . ~ . . ., .
- ,, ,

. . .i ~. ;; .. '.
- t<- .

:, , .. s* , s . s . . - v. :

1

, , , .
-

A'' Exhibit:.

.,,.g's...
"

, ,

' , - 5, No. Description Marked Received.t,.
,

>. - . , , . . , , . . . , . c' ,. ,, ,.,, .

./, ? |';, y ,f: :. . . : < g , , , , f,' ,% '' ,' , 4. . ;
.: - *

. .
;- ; . 267 6S44 Comstock memo, DeWald to all leads 18,527 18,527
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* (' '|.;, ..K,1ypy;. ' .
,. . u

a, ,
..o; i. ; 3 ... . * e,

; ..f.$', ,. .V, j. { A. hiatters of Dissent'

.
.

. v . . s ,.: : . ,,

' . , - ; , ,s'
. ' , ' . , , . I cannot agree with a number of conclusions reached in the majority opin-;-

.
, s, ' * -

- ' . . lon. In this hiinority Opinion and underlying hiinority Findings of Fact and
,,

s *-
,,

Conclusions of Law I fmd, contrary to my colleagues, that 10 C.F.R. Part 50' '' ** *
.s

- ' -; ,.s

,f, was violated by certain practices and in certain instances: Commonwealth Edi-
'

,' 'e:'- *
. ..

T . 1,- - . ', ' . son Company's Project Construction Department improperly asserted produc-- '*
', ..

tion pressure on its electrical contractor, Comstock, which, in turn, improperly*|. G. W, -, ~

N.( asserted pressure on its Quality Control inspectors; Comstock improperly ap-- -' ' '

?--
,

,
, ,

2 ' , . . ? pointed Irving DeWald as Quality Control bianager to orient the Quality Control"'
,.

- ' e' '

.
Department away from good quality control practices to production; ComstockV'

'
' '. , ~ . . .

t .- ,- management improperly gave supervisory authority to Richard Saklak for the'*

,
-

purpose of promoting quantity over quality: Commonwealth Edison Company* #*
T -. , .,

. o ,. - A and Comstock improperly terminated Level III Quality Control welding super-'
-'*

,

-
' - ' ,.

visor Worley Puckett for raising legitimate quality concerns; and, Comstock- -

.

management harassed and attempted to intimidate Quality Control Inspectors,

'
Perryman, Archambeault, and h1artin, and retaliated agair.st them for raising*

'
~

quality concerns. ,-

I also find that the complaints of twenty four inspectors to the NRC on hiarchF -- , .
_ ,

29,1985, evidenced improper production pressures asserted on them by their
* '-

'
. . ,

management; that the grid system of weld inspection in effect prior to October-
,

of 1983 totally lacks credibility as an inspection program; that the sampling .
. .

. , reinspection programs (BCAP and PTL overinspection) were inadequate to
, ,

support the efficacy of the quality assurance program or the soundness of the
*

* **

.
'

electrical system installation; and tnat NRC Staff's approval of the Comstock- .
-

,
, ,

Quality Control effort should be afforded little weight. i' *,' .

, ,
.

,- Notwithstanding my findings of improper production pressure and instances
,

-
,-

S of harassment, intimidation, and retaliation, I find that the Quality Control-

,
. .,

. * inspectors properly performed their inspections for the period in issue (post-- ,. <
,

1983) and that there is reascnable assurance that the electrical system was*
-- - .,,

.' properly installed. However, contrary to my colleagues, I cannot find reasonable', '
' ';. .
.

assurance of the safety of the plant without further evidence of the efficacy of the';,' - -
. .

grid system welding irspections performed prior to October 1983, and I would7, . , .a -

, ,

. , y' recommend the imposition of civil penalties on Applicant and Comstock underA' '
.-

. .
, ,

'

'.
' f* 10 C.F.R, 6 50.7(c)(2) for the Puckett, Archambeault, htartin, and Perryman i* ' . +'', , ,

. . , -

''

matters.. ' - -,-.

o, |
* * -

j . . .

e .
- ,.

*
,

k ' s . '. |,
6

[a
**
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B. Background.,, , ' . . . .;7,j < .,<

[p$ M" p'''n'jU k' !, h":|~ .':.2 , Intervenors' harassment contention asserts that, contrary to 10 C.F.R.150.7f. pa (,p ? ,5 ,, g,,.s . ' f.'fj, and Criterion I of Appendix B to 10 C.F.R. Part 50, Applicant and L.K. Com-
,

.,
.

('f . f 2

i .Q;W.y(, r[/ '[J .,' ;s..,'.',; J C ',,,,. "_,,, '3,stock Engineering, Inc. ("Comstock" or "LKC"), the organization that perfgrmed

' :.i l.~.M,,''h.,f./ '. . .j the Quality Control inspections of the electrical work at Braidwood, failed to
M 'c.'D ,f,'. '.s

T.' -

kN.',h 'N,),$;,;'[-@j.,d .',' ,[s ,1,',U '
%* ; W. A' provide Quality Control inspectors with sufficient authority and orgacizational,

/ -Q.# freedom and independence from cost and schedule, as opposed to safety con-
; , .g. , c :;, ,. ; N 4' g. ., ' ' : ,' - siderations, to permit the effective identification and correction of quality and', - , ,,,

1 .: N . y ,. . - , . - .. safety.significant deficiencies. The contention also asserts the existence of sys-4

. ' Q s * | . '' . ,' ,'. / * [ '. . - tematic and widespread harassment, intimidation, retaliation, and discrimination
*

L ', ,

' * ; ,: 's i*',v, , . j' . .' by Comstock Quality Control management against inspectors who expressed

:-
. ,

i. . .
.

'

. 2",+ : ," ', N,'
'

safety and quality concerns., .

; (, M
'

V,. J.- .r
. . ,; '' , r. m, .ys. n. . . . ', . ,. . ,' Three bases for the contention are recited, namely that:g*

,
.

-

.*
. , ..

'.; [ * 1 . J f/, . *. , ,;. , ., . . '

''',' 1. Cornstock QC inspectors have been subjected to harassment and intimidation by
, ,,

c I'3,.i .'-: # h ,, ,'. ' Comstock QC managemera, Messrs. DeWald, Seese, Seltmann and Saklak from at

' ' ' , . * , least as early as Aagast 1984 through the present. Sudi harassment, it is asserted.
-

J'.,, ,y.,<-

3 7. ' . / .5
y

, ,

A,, , .
'

/ ,' Ncluded widespread pressure to approve deficimt works, to sacri 6ce quality for
. *

. . "'.y.- production and cost considerations and to violate knowingly established quality, s.
,, , ,; .'

.sf , ' ' . '' ,. :<. ^
t 2. QC inspector John Seeders was subjected to harassment about production pressure

procedures.

'.
*

'
e ' '

and was the subject of retaliation and discriminatim by virtue of an ir voluntary, .

<
transfer to Comstock's er.gineering department scene sia weeks after he wrote a" '

, ,
,

., letter of complairs to Comstock manageme:J (with a copy to the NRC resident
.

" inspectos)., . .

3. QC inspeaor Worley Pucken was subjected to harassment and discrimination and
<

,,
'

f' irnpoperly terminated by Camstock management, Messrs. DeWald and Marino,, ,
' * * ';

. . .
, because he raised safety and qualiry emcerns.

.
.

' ' ' .

The time frame for determining when alleged occurrences of harassment are.,1

' ' . . .] , , .
,

* '

within the scope of the centention was purposely left vague at the time the.,c .
-

* _

,
. '; stipulated contention was accepted by the Board. The early date of interest

i; . >-

,"(, ,- was characterized with the Board's approval as "at various tunes since at
: ,J,

- 7.

, , , , ,
,

j f. ' .' , , i 9 te .-
least August 1984." The end date was stipulated as being the "present" Our, ,,

,- .t , .5 : -t . '

J. . . j, ,L . ',' . , purpose was to allow Intervenors the opportunity during discovery to identify*

as many relevant instances of harassment as possible to buttress their allegation
., , ,,

,

f
- A* ' ' .j that Comstock's Quality Control inspectors were subject tc "systematic and. < .. .

.'!'

' , . , , .| widespread harassment, !ntimidation, retaltation, and other discrimination."2
'.- .- '

.

'i .i V*
Inte venors have had that opportunity, and the scope of the contention is now

* *.

'

, , , , ,"j defined by the evidence received in this record.o
...,

.. < - i
*

.

. . .

', -,
,, ,. ,

* .'.
. ., . . .- ,

''-s. . .. w..
,

' [.0 * ,;' 1

'
'

- *y Tr. 2s4.s9 and 2664s...

. ' ".,.,;', ' N- . . .' ; .
.

. , , , , ,,.

, .
',' g ,

',
'

't s
-
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V
* .."-,

,.,.
'

> De evidence as to whether or not a patttrn of harassment existed at Comstock-- '
.. .

,
'

centerr on /.s Quality Control hianager, hit. DeWald. Evidence involving' .;f'd , ,(
1.', Q ', .. : '.. 1. [.

-' ' - -
'

'' .
> .,

h hit. DeWald's predecessor or events occurring prior to the date of hit. dew'id's[; ., M - : , -
.. ;'.'- . - ,'p., arrival at the 3raidwood sitt. as Quality Control bianager was limited to itsc,, , , ,

''

- ; . ..'
'

,; historical value for purposes of perhaps providing insight as to the motives for..
,

> , . actions taken during DeWald's tenure as Quality Control hianager. I, therefore,
'

find that the alleged acts of harassment more relevant to the contention are those*

|
- '.

,

*
,

that occurred after hit. DeWald's appointment as Quality Control bianager at.
'

,M Braidwood in August 1983.
"

'.' De end date is less easy to define, ne evHence adduced indicates that': -

4 .

* f ' ', '

the alleged events of harassment carry on througa hiarch 1985. Dereafter, in'
* '

-
.

1985, only one alleged act of harassment and discrimination was considered ona
.,

the record. We made it clear that the "present" as we approved its use in the'-
'

. .

. '; .
contention was not intended as a continuum. Rather, it aUowed Intervenors to

.,

'. , ,.

'. + -
"'

pursue and use alleged n:w instani es of harassment as they were discovered.2 It
'

was on this basis that we admitted the issues invciving Quality Control Inspectors*- ,- .

Hunter, hfartin, and Archambeault which arose in hiarch and September 19S6,-

respectively.'No other issucs have been identified. Accordingly,11imit the reach
'

,

of the contention, in terms of the "present," to t.ue issues.
~

,

| C| Organizational Pressure '

. -

.
- Intervenors perceive two violations of Criterion I. One involves the sugge* tion

that Comstock's Quality Control organization lacks the requisite organizational
independence from cost and schedule considerations, an issue prompted by Ap-. .

'
'

plicant's Construction Superintendent's involvement with the Comstock Quality
Control Department in 1984. De second -sue is whether actions instigated..

by the management of the Comstock Quality Conarol Department constituted-

a pervasive nattern of harassment, intimidation, and production pressure that-

destroyed the independence of Comstock's Quality Control inswuor3.
L.K. Comstock was awarded the electrical contract for Braidwood Units 1.

'*
-

. and 2 by Applicant on February 5,1979. Prior to LK. Comstock's involvement,
, -' the electrical work had been performed by E.C. Ernst Company..

,'
Until November 1982, LKC performed its Quality Control inspections on |

.
,

a 35% sampling basis. Only thirty-five welds out of t' population of 100 ', -
,

,
, ' '

welds would be inspected by Quality Control inspectors. The remaini g sixty--

* ~ ,
. ,

i

five welds would not be inspected unless deficiencies identified in LN sample i
*

populauon indicated the need to expand the inspection sample. In November |'.
,

1982, CECO required Ll'C to perform inspections of 100% of all activities- -

,

>.;
.

ITr.264. |.

.
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. .

n .~
-

,.

'''s s$,1 e, - '7
, .

4 , ,.g r ; K ,.
R. :.;; ,' ,. '. . . . , yy; .

. . .
c;., .,

s
. . . .

. U2 . 7 .p j w 5': requiring Quality Cor. trol inspecton because of errors 'n LKC's sampling
. Q ; g . d '..:*.J.,*,;.: :*. @ ,t ( J i ?.. methodology. Th!s change in inspection policy required LKC to go back and

M(.N~.[M@h.,N.M./ .% W ': $ . .i g g %p[O[;.$.;M,N W #j'
M.j;,M , . inspect all electrical, safety.related work performed prior to November 1982. At |

M O ''M this time, Comstock's Quality Control organization was inadequately staffed |y .Q4 M.K in that there were only three or four Quality Control inspectors to cover |

Fr. ffsy s.,N, L; . %'(.-||"/M:yIh1
-

M.fMI. )' ,5$'.! r.5.[j! j 100 welders. As a consequence, an immediate and substantial backlog of |
'

,N i approximately 14,000 inspections was created.

, f,C N]t,"y,.. e.;N.D .D,$9 i 'S. 4 3,t 7,' i.In November 1983, the NRC con:heted an inspection of the Braidwood |

.i -

* - |.| W 'j',Q facility, including LKC's Quality Corstrol Department. As a result of that
P,h i p Y,'.M..''..'-

i :. 31 JN S,.
,, l-:

'

Y ' $ ^.# * Y ,M inspection, the NRC expresmi serious reservauons regarding LKC's ability+

. , ' ! to perform the inspections necessary to eliminate the backlog creced by the
,W:Z, " ', fr '. C . ,

3'? g ,m. % ;|||, 3 J * change in inspection policy while simultaneously keeping pace with current,.
.'.

3 y .{ID i . % *.7 -@,9j
'e *

inspections. Accordingly, the Staff contemplated ordering Applicant to cease

(41t . . all electrical installation work until the backlog was eliminated or * educed
[ ,% . . .2 . ; .y |., ',"%. J ?;. ) cct'.siderably.'

, y| ' J?.. , , ,JQ ' , 3 k ' Md In May 1984, CECO selected Daniel Shamblin to replace Richard Cosato as
r -

; .7.b. Q; 7, r. * ' , ' . D .:is,M, .a Project Construction Superintendent at Braidwood. Shortly thereafter, Mr Sham..;'N. '. j,?.' blin held a tumber of discussions with Comstock regarding inspection backlog
'

,
.

, , .%r , . g* ' !?. ',7 * . - Q ' '"ji probler.is, in response to Mr. Shamblin's concerns, LKC Quality Control Man.

'f-N
*

i ;*.

ager Irving DeWald submitted a plan on Junc 5,1984, pursuant to which the
. ,g , . ,, *

' J * '.. backlog of inspections in the welding, cable pan, and cable tray, conduit, and
.,. ,

,

| .c'f..c ' , ' . terminations disciplines would be targeted for completion by July 12,1984. Un.ge . g .f . ( *

;. der the plan, however, the backlog of inspections of junction boxes and small
'. . .

,
'

1 equipment would exist until September'1984. Mr. Shamblin was not entirely sat.. U t' t .^?-.

. s *,.g y ,q y
s

'.g g < p . " ; 7.". '' . is6ed with that completion date of September 1984 and, in a leuer dated June 9,. ,.
, , .

1984, informed Mr. DeWald and DeWald's superior Mr. Rolan that, raccSding
.

'; 3 , . - * ,

. a"r *

t<ECo's records, the amount of all backlog inspections exceeded 6000 in num.
<.

,

4. 'f, - M. !.
-

g ,| < ber. The letter stated that the reduction in this backlog "must be thefirst priority
.

'' '

.
- ,a',"..' i of LKC Production, Engineering and Quality Control Personnel" (emphasis in., . ...., ,

y| . . .y| , ,, j . ' ',.3 .
'

'; original). Mr. Shamblin also indicated in the letter that "positive results (i.e.,
~*.

, ,

, 9 7 , o .; r" , f . .;. , ,, significant current inspection backlog reductions) must b2 seen very shortly"
, . f. 't.' .. ' . , ' ,j / . " '.'. .i '. (emphasis in original). If such results were not soon forthcoming, Mr. Sham.f.,; p., o | 3 .- : - y .%: . .. .".' blin was prepared to suspend LKC's operations. Finally, Mr. Shamblin directed,

. ' 7 ; , , '. . '. ? . * | . . . . ./ Mr. Rolan and Mr. DeWald to report to him every Monday on the progus in
| . .,f .) 1:, e. . '.T ' / ,' 'M : r, eliminating the backlog that had been made the previous week,. t . ,

e ,94 f : , . 7,- : .'. ; ' 3 , LK. Comstock had replaced its prior Quality Control Manager, Thomas Cor.
[n. 0. {, . ; ,. ' N .' coran, with Mr. DeWald in August 1983, because Mr. Corcoran had been too. . , . , ' .

* ';, : . ,

| ;& . quality conscious and not sufficiently construction oriented. Prior to that, in July
' r

.

U . t , . .c . . .< , . . * _ ..'? 1982, Comstock had appointed 24. year.old Richard Saklak as Quality Con.
'

. ,

' ;~. .:m y . ...,,',.:
, i ,t, - trol Supervisor charged with the minion by Comstock construction of trying

d
.

'' ",\ . *. . ?? to bring the Quality Control Department under control and to organize a pro.' . . . ' . . t

b.!'fi ; P .;* (y f j ". ; < ' duction system for responding to the instaliajon reports from the Production

..

, .,Q'-| M. c.. . .. , n , , . , . . , 3 t-,. ;,e-
/, ' , ' ?,, . * .. ,,. .* , t, 3 ', . , .

*
'

,
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Depanment. hit. Saklak had previously been employed as a cost and schedul-1, > ? ,. ,

q..g i g " q v e.i ing engineer at Edison's LaSalle station and immediately prior to his Quality+; -

b <f,7 . 4 m,/ '' .@%, .$h[" Control reassignment had been a planning and scheduling engineer for Com-. .. - k,.c h,(?M,
j .-[@ , / ; stock production at Braidwood. He had no prior quality control work experi-

,

.. , ; % g ,T,i ; - ence. Very quickly after hit. DeWald's appearance as Quality Control hianager
* *

'., . , , ,

L, in August 1983, DeWald evaluated hit. Saklak as a "very aggressive individ-,
,

". M ,-
'

'
. 4

" ,

(, ual" who had taken on added responsibilities under him, duties that would have- ~*- '

i,

..;r..
.

'

been performed by an assistant quality manager "with great enthusiism and
'e;

' ;F - ,.

4 *
. ..

. ' , ' ' i ' zest" Mr DeWald concluded that "Rick is a real asset to the Braidwood QC-
, ., . .

j** [ j.' . .'.t' department." When hit. Saklak became a Quality Control Supervisor in July'.
'

c" ' , ' of 1982, he shared his supervisory position with another individual. At about^. . - , ;; '3 .T [; i , -
-

' the time Mr. DeWald became Quality Control Manager, Mr. Saklak became the :4 .;
; , i. sole supervisor of Quality Control inspectors.

"' '

. . . , .

,,..;.N. . . ..y | In May 1984, at the time Mr. Shamblin became CECO Project Construction'

'''
- - ,

. Superintendent at Braidwood and began overseeing the Comstock Quality'

Control Departrnent, Comstock's Quality Control marugement developed a,.m** '
- . . 4

- status tracking system. Under this system, each Quality Control inspector was
'

required to complete and submit to his lead inspector a report documenung the,
, , .,

'

numbers of inspections he had completed that day. The lead inspector would
'

n
'

' then use t!4is information to compile a daily inspection status report for his group. . ,
''" ' - ' and submit that report to his supervisor. Each supervisor,in turn, was to use this,

'*

.
-

'

information to compile a daily status report for each of the inspection diaiplines- " - i

under his jurisdiction to be subrnitted to Quality Control management. The.,
7

Quality Control inspectors were concerned that the daily status report they turned t.

in to their lead inspectors might be used by management to establish quotas or }. ,
, ~,

- to punish them if they failed to perform a certain average numbr of inspection,s,
'

#

3 although Comstock management assured them that that was not the case.-
, ,

,

q., Also during this time Mr. DeWald would meet with the LKC Quality' ' --
. ,

' *
- - Control inspectors each Friday to discuss LKC's inspection activities. During*

.. <
' * ' ' these meetings, inspectors frequently were exhorted to redouble their efforts to;.

,
,

- eliminate the inspection backlog and perform current inspections in a timely
.'NS ' , , fashion. It was also at these meetings that Mr. DeWald, on more than one., , ,

' '

. occasion, stated that Comstock was in danger of losing its contract if it. .
-

- " #' failed to satisfy certain promised completiori dater. The threatened loss of' '
. ,..

,

J, , O. , 1
, , _ '. Comstock's contract was shoptalk among the Quality Control inspectors at. , - ,

,

, ., - y that time. At om meeting in the summer of 1984, Comstock Quality Control
,,*

Manager Robert Seltmann indicated that if the backlog of inspections were not, ,

.- .
' '' eliminated, it could mean that the livelihood of Comstock at Braidwood would

,''' '

. . . ' " , ' . , ' . be lost. Assistant Q,.ality Control Manager Larry Seese indicated at another-. . ..

. , ' . >;
. g ,- ,' meeting that things were looking very critical for Comstock and that everyone's

,

-

,

''
help was needed to eliminate the backlog. Mr. DeWald acknowledged such a-

,

rumor that Comstock was in jeopardy of losing its electrical contract. However,. ,

.

. *

'
542, -
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, i/t :.

,. 7- 1a4J. - , he recalled the rumor circulating in January 1985. Ultimately, Comstock did lose
* ~ .

,

.i. ' d. 3- . ' .; .:. Its contract for a portion of the electrical work on Unit 2 to the Ous K. Neubergw .- i c. .. , _ 3. g ] (f,$. a .,
, 'g

-
.. . , 4 -.j' u, .
.

.'N. r,I/.% .*;
Mk.;Ud,,'(.NDM'h,f'MW

a s. r; Company., :

-
.

It is'against this background that we must consider the alleged instances of !

kEhb.di3h@,, , 5 I. harassment, intimidation, and production pressure. The main instances involved

.

A;,+f. e,o ....,v,y.a ./.. up ,. the termination of Wodev E. PucLtt as a Level Ill Welding Inspector in August4
,

rt 3 t.i d .t.w , V .A ".'f. y t s' V..~.W. , ,
. . . . . + . , , . .

,e t .
of 1984, the transfer of John Seeders from a Level 11 Quality Control inspector's.

'

.f.?',,.Q,*g'jq'd.W .']s:f,; w,0 g., u.

. . ,e . . . ,.

.
. '. j position to a clerk's position in the engineering department of Comstock in

Q.!!: . . ; r ., e ;i', . . October 1984, and the March 29, 1985 incident in which twenty four Quality*

| '.;; '. * *j'Q'f {, . ( * / ;' ~ Control inspectors complained to the NRC of harassment. intimidation, and
,

? ?- ; g production pressure. Other, lesser incidents involved Quality Control Inspectors
. . . .. ' / j . * . J . ? e .C'c '.. O $ , i, ',

. ', y. >"q 7,, u. Perryman, Bowman, Archambeault, Martin, Hunter. Peterson, Rolan, Mustered,-

' E '. .m w.:.
. . .- ,

, '|. .;. ; i . ' ;y 3 s f.'
' # w . ; ; and Staat. *

L .x . v'M ~.; 'g . , ' Q
.. .p.

'
.,y, . ; . . w?. ., ,

, ,

w , t,x . , . . , 7 . . . y 3. . ..,m, , . ', D. Incidents of Ilarassment, Intimidation, and Retallation *

, :. t, N . ; . t'
*

. ...,e.

4.%:;, L e . - i ., ' .s , .. ,o ,,3 , % ,, ).; ]
; 1. Morley O. Puckett.

- - .-7.. I
,,

..'; ' . " O, ' . ' . M.
.

' * Gj).
.

In the spring of 1984, faced with the enormous backlogs of inspections and,

. . . M . / ~ . , - % . 2- . ' . quality documents requirMg review, Comstock interviewed and h'. red Worley
. '. 0 j O. Puckcu as a Level III Welo inspector to address NRC-identified problems in

' '
* ' ' '

- g.
'., ,..

.- ,. .1 the welding inspection area. Mr. Puckett's background as reflected in the inter.
'' '

"t,e, ', 'l view and his resume demonstrated qualificatbn for this position. Mr. Puckett.-

.. c . , ' ;/| " i brought with him almost 20' years' experience as a welder in the U.S. Navy. He
' ' ' - _'i. ?[, y .j had graduated with honors from the. Navy's year.long welding school. After

'

,,
' '

' > v .c . ' !
.! retirement from the Navy, Mr. Puckett was hired at the Zimmer Nuclear Power., ,

.

%. . ', "

7 - |'' - ; Station by the Henry J. Kaiser Company where he worked in a variety of pcsi- !
-

'

- . .,. ,,,,;,, Lions for sorne 9 years until the project was cancelled in January 1984. He was
'

i

j initially hired and qualified as a Level 11 Mechanical Quality Assurance Inspec. ;, . , . ' . ' + '
. *

.., ,

.i. . .' tor, a position he held for approximately 18 months. Thereafter, he was promoted*
.. . . , , .

*

' ' , ' c. . . , * '
f , e, ?

: '( to the position of Lead Mechanical Inspector and then later transferred from the,7 " ,

. . ? ,' quality assurance to the construction department where he was pron.oted to the
. ,, ,i* ' .. .*.,-);*?j

. . , - | .., ..
,

,' position of Chief Weld Engineer. In that capacity he was responsible for all of
'

.; . f, y,{.. ,'' the weld related activities at the Zimmer project. Mr. Puckett received favorable.'..
,

. . . " ~ ', ' * ; e . , ., ..-J ' '

evaluations in these positions..

'
.

.
. .

..

E .U However, in April 1982, Nr. Puckett received the first critical evaluation that- - *
. .

G. | i. n'; 1, t , j y C'', he had received at any time in his Navy or civilian nuclear program experi-,

7 , .H . r} . 3 , ,, ' J: ence. As part of a .ite wide management restructuring, in which new manage-
'

1

,,;. .' ment was brought into virtually all departments including quality and construc.
' " ".

. , ,
. ,.

3'iC.:9 ,.,; ,.;...'.:', tion, Mr. Puckett had been' displaced in the senior weld engineering position
'

.

'

,. ,y , - .,. ;.*.:...,. by Mr. Mar td Goedecke, who gave him the critical evaluation. Although he
,

-

, , , , ' . , , , " ' v,5 ,.3 1 ' ' . was evalu'.4ed as mseting the requirements overall, Mr. Puckett sought and re- !. * * -

'c. w ,.? ,. . .. : :. . -
. 3. , : J : x! . .,'

,.
. .

< q . ' ; , [3, . . .,
, " .7 . '. . -

3 . .

. . . . :,
, , ,
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.
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, ,

, , .

%:G hb.$
'

, . ',
*

(' I'
~ '

*

.
,y _~

v -
,

,

- ^ '; ;. .S . . - ,s..
-

. . - .
. . .s . . . . , , .

. .o , . _ ,

'- s g . * - ' . , . . . .
,

.
,

;, , .; CC :;. - "
,c
s., yt,- w. 7, ;. y _ y -

,,
- 2, d- , , . . - :,q.,' s . .-

, k. < m , ( T y}. ly.Q I [l * M
,

- ec e . Yn1,d

jf)>.%;;f R.'J;'ff '' ''Q . ,%y d
.ccived clari6 cation of'the adverse aspects of this evaluation. Five days later, .

?..s >hNhi'kY<M g
Mr. Goedecke clarified the performance evaluation in a more extensive mem-

;n t + ess. '. V r- . 9J orandum to acknowledge many of Mr. Puckett's exceptional abilities and to

k(.$ - k/;'d indicate that his de6ciencies were utributable to the extensive work load that

4 y lQ.[ , ') . M ,;0 **Y "a|' J.. 7: prevented Mr. Puckett ^om keeping up with new construction requirements.>
,

, .j - ' 4;.g ,, . . , ' . . - Mr. Puckett subsequently took a course taught by Mr. Goedecke on the*y '

' .'L'
, , ; .) American Welding Soc;ety Code. Tests were administered after each day's.- dr .

; .Mf -: ?6 .- lecture, of which there were at least fourteen in number, and Mr. Puckett scored''
, . ,

", '* '
t the highest in the claes. Thereafter, Mr. Puckett received his last performance* '

j; . > f | ' ., , >,,-|
<- >. ,-

'
.

' *

evaluation at Zimmer from Mr. Goedecke, which indicated that Mr. Puckett'

.
, .,

' ^j-( , had "improved tremendously," had passed all examinatbns with excellent
'

. .,..i. .W[..'

;
.

* ' ' ''i marks in the in house course, and had attained knowledge from seminars and
O',- [','. 4' 'e #j
..e- e,

'

courses in the areas of code applications, procedure preparation, interpretation of*'

, 'l .
- ! codes, standanis and specifications requirements, and the practical application'

,.
-

of welding and nondstructive ' examination processes. The evaluation further
.

! :.r* J' *-
,

, .
, '

' f, . ., indicated that Mr. Puckeit "needs to reassume a supervisory position," and "will
,

.
.

,

" ' ' ' ' , be placed in a supervisory position as soon as one becomes available.".

i . - During the cocrse of Mr. Puckeu's brief tenure at Comstock (which lasted 89
'

.
,

-
- ", days), he undertook wide ranging activities to review the work of th welding

[.. , , . and welding inspection program at Comstock'and he identified numerous areasC -

P ". ,

Quality Control Manager DeWald involved the review of Comstock's welding

'
for improvement or revision. One of the duties assigned to Mr. Puckett by

. .. -. , ,
procedures.

~ '

.

. .

'

,' ' t the beginning of August 1984, Mr. Puckett made three w^ritten recom-Ad
,

* mendations to Quality Centrol Manager DeWald for the issuance of Stop Work -
'

directives that led to Mr. Puckett's termination. The first secommendation, on*
..

. , ,

? August 9,1984, was that all welding be stopped involving the welding of A-446.c.,

,' .' ' ~'
,

. sheet metal to A 36 structural steel; the second recommendation, on August 10,
'

,

'a - ' , , 1984, was that all stainless steel welding be stopped until the welders are quali-"
, , .

.
,

fled in the "2G" (horizontal) position; the third recommendation, on August 22,7 ^-
,,

,
, , ,

1984, was that all welding, including the welding of A 446 to A-36, be stopped-
.

, ,

,
'

because Comstock was "dangerously approaching a complete breakdown in its., - *
. ,

'. - * ' * * QC prcgram." In this third Stop Work memo to Mr. DeWald, Mr. Puckett stated.. .,
, ,,

-
,

.,- ^ e"; that procedures involving A 446 "were qualified using the criteria of AWS Dl.l.*.
,

ff '. 75 and it should never have been done" becsase that code was never intended, 1

N, .' ,N'4 for thin gauge materials like A 446, and all procedures involving A-446 "should' *
-

.

*J. M - ' have been qualified using the criteria of Dl.3 ".
*

,

' *

, , . . < . Comstock management issued Stop-Work dircuives for the first two Stop-
'.2'

-

.. - ..
'

,1 . f- , +c Wort requests by Mr. Puckett, but issued them only in ir formal memoranda that- '-

were not made a part of a permanent log, in violation of Comstock proceduresy . f, ; '; : .' g.. s . ,

~ - , ~
which required the issuance of formar documentation that is logged into the;.- 1 '-

,
. company's files. Mr. Puckett, however, followed these informal Stop-Work;..

- s

-

4
,

.

'
.
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.

' ,$ N . |- . e..' i; directives with NCRs to document his concerns, which he persuaded a certified )
''

.. .,

p ,Q 3; y , g;g f. -N. Quality Control inspector to issue since hit. Puckett was not, himself, certified
.p .Q'.).g,. . N L * % 's at the time. No Stop-Work directive was ever issued in response to hit. Puckett's

h;.fh. i;c< r > . ,c wG,Uh..,h| , .v T < ,N,T .; .Y.:d, -'thisd recommendation, and hir. Puckett was terminated before taking any further

Oc..)
'

. ction en it.
D 'i b . E N [4,I,Nird;N'S9'% With regard to the subject of the first Stop-Work recommendation, the'
J.,y6'*jJbf4j,f M A',.'I;(6')P. $ M /,['] welding of A-446 to A 36, hit. Puckett was correct that no company procedure

.hd 5 qualified the welding of those two materials to each other. Applicant and NRC
N d*f.1j:,.{,V f[. y .,|. & ,8.; P f @ #;'.f. ' . ?.@.1/ i .J . Staff appeared to take the position that this omission us only a technical- *

,

, f.s.,.,.,. . w . g . ,
, . ., / . . , "; .

violation of the procedures and that the joining of these two metals could...s
.c . , . .4 ,, .e*- .

, . have bean qualified by merely adding A 36 material to the welding procedure. {n , , c. 4
. 9 4 , y } *. N ; :.q..d specifications that already authorized the welding of A-446 to A 500, since A-

- o
. ,

.:
7

/[. .;. 1 O f [,".[' $ ' / A 36 and A 500 are similarly prequalified metals under AWS Code Dl.l. There
.

.

(''l . - ) ;,, i'%_f ,,1 j . .f .' . '. f F. is some doubt on reading DI.1 whether a prequalified metal such as A 36 can

I /j. h be added to a welding procedure specifiestion covering another prequalified
. ; 4 . '. .c,. . ..%. , .' ;i :' i . ".,. .:-

, ,

metal, A 500, if that .tpecification includes a nonprequalified material such as
.),, ,, g */j,J.t'9 ''n

,,.d-.
. 1 i

.,c, . .| :, ' A 446. That proposed resolution is even more questionable from the language
* *

. f , p 7. ~ -J, 1|',|;.',?'.yj of Comstock's welding procedures which appear to offer only th'e alternatives of
,

.'
.

. . *
,

a qualifying a welding procedure on the basis of its having either all prequalified}' e
-

'[f'
**;

- ' , .; ;, *

'

joints and prequalified materials, or of utilizing a qualification test for each
..,|n(y.

.? 7. c : ,y
-

,

. - :,' ' , joint in which an,y of the metals or procedures are not prequalified. Since A-
446 was not a prequalified material un. der Code DI.1, a qualification test might. M i

''-

./ , ,, ~ , , ,

~ a have to be run for each particular joint with every identifiable material to' be/ %'..

C ., ) welded in the field. Company procedures did not authorize the addition of anyL' -
-

.

*?.."'."',.. *y /4 material to a Welding Test Record that had notfactually been welded in the test,
,

m,

. and Welding Procedure Specifications covering nonprequalified metals or joints !a y,' 4 , , ' , , ' .. merely summarized the Welding Test Record.-

'"
,

,,
' q <.-

,
"'7' , . , , . Furthermore, as hir. Puckett pointed out in meetings held to resolve this con-'-

, s

_ , ,C ~ , . j ' . '. ' * .J. cern, there was no valid welding procedure in effect at that time to which A 36..

'i (, ^ a . . . , ' ' g . . '. , ' . could be added that would cover welds smaller than V inch, which constituted
.

"*

, , , f j i r... the bulk of Comstock's welding. The Welding Procedure Specification covering*. ~y '* , , y..,. 7,
. ' , -

. . . . .

...J,- the welding of A 36 to A-500 for welds ofless than Vs inch was invalid because' . j ...
, ...

.

,. J I ., N l . , >. | - ' ' ~ 1 J ~ .;' the test that was utilized to qustify the procedure c d not meet the requirements-

of the welding procedures.=~ P
'

S '; . ' ,0 -
-

- *

] ~. i .* . '. But whether or not hit. Puckett's concerns regarding the welding of A-446
' '

.

-

eEpy.. , ', to A 36 could be simply resolved, as alleged by Applicant and NRC Staff,,. . '

, , ,

. , ; '. c; , , y , , d,.
..

. . , , / .' f by the addition of A 36 to the Welding Procedure Specifications qualifying theh .. , ?-<
.

'J": ..s , <. ;' %.* ;. ',n,|'' joining of A-446 to A 500, hit. Puckett had raised a valid concern. Furthermore,
,

hit. Puckett did not object to the proposed resolution of adding A 36 to the'

'' . " ,.y,..J'.g' .y . m a
.

existing procedure specifu tion, if the disposition were in writing. It was. , ., .>. , i i j h y ' .[ ,,' . ;j''
a

/,Y;- . ' , .- ,, c N . f- Engineering, not the Quality Control Department, that was responsible for-

'

. '. . ". | -(,. * ": Aij 'Q ,;:'^ dispositioning the concern, and hit. Puckett's concurrerce was not even required.'
,., ,

.T ;-- ; : ; p . .< ,,

. y, w; , . y .
-

, , . . . . . . . o, *'--

, ,,(, ;
- . .

. . , m
,

,
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* ' 'e 4 , . ,

,[h | 1;.j y * ,' ~. ; Ncittier Staff nor Applicant dispute the correctness of itt. Puckett's concerr'.,. .

,

'M f ' 7 * : ( j'r3 r.. < ; reflected in his second Stop-Work recommenddtion, cot.cerning the weldine
'

s '',c ,*y)M . . '. 9 d g;f.'
- 33 7i cs W' ' of stainless steel in the 20 position. The welders had not been qualified in.

', \, the 20 position. The NCR that hit. Puckett had instigated was subsequentl)p,p| ; , , ..> g :,

'j'4'i j.f ' g?,j,f dispositioned on the basis of requalifying the weld proco m and v> ciders io-
i;

,

' ' * *j *: 1., . q include the 20 position for welding, removing the previou. N . . Alled horizontal
*'

-,:, , . , , ,

welds, and replacing the welds after requalification.'. - .-1
.

4 - *
' . . - ], 'o With regard to hir. Puckett's third Stop-Work recommendation, concerning' ' ' '

g.,

.' the conversion to AWS Code DI.3 from AWS DI.11975, the parties have' ' '

.

{'<' 'zN
* ' ' . ' , ' ' ' '" '. - differences in both opinion and fact. According to Applicant, hir. Puck'tt,

insisted that it was improper to weld to AWS Code DI.11975 because that.. ,

' ' ' ' ''
code was not intended to cover thin materials that the company was welding,

,

s

. ,' '' , - such as A-446. According to Intervenors and hit. Puckett, hir. Puckett had-

i not insisted that the utilization of Code DI.3 was mandatory but only that-, -, ,
'!~- ./ DI.3 should be adopted as an improved alternative to D1.11975 since the'

.

,

existing Comstock welding procedures were fundamentally riawed nd would,' +
.

have to be revamped in any event. AWS Code DI.1 1975 specifically addressed,

- only structural steel. Structural steel materials such as A-36 and A 500 were
specifically listed in Dl.1 as prequalified materials that could be welded without
performing qualification testing provided the joints to be welded were also.

,

prequalified it. that code. Code Dl.1 1975, however, was applied to all welding -
,

and, if the welding involved thinner materia 1+ !uch as A-446, tests would have to
. be run involving those materials in order to qualify the procedure. The Amcrican

'
,

* Welding Society adopted Code DI.3 and incorporated it into Code Dl.1 on.

September 1,1978. AWS Code DI.3 addressed thin materials such as A-446* -
,

and gave them prequalification status by listing them specifically, much as the
< - older version of Dl.1 had specific:dly listed structural metals such as A ~.6 and,

,

. . - A 500.
' . , - Applicant's position that it need not adopt a version of Dl.1 later than the,
.

.,

"

1975 edition was founded on the contract specifications fer Braidwood naving. .
,

' , ' been adopted bcfore September 1,1978, their specification of being bound by'.
.

*

the latest edition of the applicabl; codes in effect at the time of contr'ct, and the> * -
.

,

'*
American Welding Society's permission to companies to continue utilizing an- - . - * .

.,

C "'
older edition of the code than currently in effect if specified by the contract. The,

,

main thrust of Applicant's criticism of hit. Puckett at hearing was that he( '
. .

,
'

demonstrated his incompetence in failing to recogniz2 that Conistock had not**
, ,,

' '

committed itself to a later edition of AWS Dl.1 that included AWS Di.3 and,"
. . ,

, ,
* '' ' * .' consequently, that Comstock had the option of utilizing either the early edition.e. . ,

' -
.. of AWS Dl.1 or a later one if it so desired.,.,

a ' ''
As the testimony of Applicant's witnesses further indicated, however, the.

'

contract documents specifying the use of the latest edin of the applicable
. - codes then in effect were not executed by Comstock until February 5,1979,
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. . , . - i after AWS Code DI.3 had already then incorporated into Code DI.l. It was-

~ ' , f ,, . r, ' ?., Comstock's predecessor, Ernst, that had committed itself only to the earlier% ,, y ',
'

,

/ .: . p. . , ;$.f.e,,* edition of Code DI.l. If Applicant and Comstock had intended to carry that~
- _

[.%.$
, .,

q -|'.,,c
,', . ' ,'ildf/[. b.''; OIL'd.J o .. ', 'ce '

-

.W provision over to the new contract, they had failed to incorporate it in the.t
,4 t ; ,, t '*y documents. Had hir. Puckett familiarized himself with 'he contract documents

,

.

ON'O;'.H/. dk($[y[".,'O',,''P,a.,'s! y. ):1.;f4.* ,Q,y hh,'[,bh
' d , | . , I,"* .' 'f, ,' ' .c. when he assumed the position as a Level 111, as Applicant's witnfsses believed

he should have, he would not have concluded that Comstock was not bound to
A,. . g c4 Code DI.3 with regard to thin material.,

. , - {. ,# ,- ' .. : . '* ' I hforeover, even if the Ernst speci6 cation had been carried over, the situation. - -
,

(A- (.g. , .,, ,{' ,.; ' */ regarding Comstock's option to use either DI.1 1975 or a later edition of Dl.1
* -

,

, , ;. " . . : * which included DI.3 was not all that clear to the experts at the time. Although at<....,

;. 6 ;; 9.
,

. F * "
*

. . , . ' . . . , ,
? *, . . , |, hear.ag they denigrated hir. Puckett's competence for allegedly not recognizing-

,

Comstock's option to use either code, shortly after hit. Puckett's termination,
' ' . | . ' .1

. .- : . _ .
.

.4
.' . g y.. . f . CECO's Quality Control Engineer requested (on October 17, 1934) a formal,N '''
..,

,

f.". . | . . .. t "* Y * /.y s .' interpretation from the American Welding Society on whether the welding on.

, ' '. Y , . C
, /. * 'j E *?.7t f.] . . , 8.of Code D1.1.

- i ftS, material of less than 1/s inch could be accomplished under the earlier editions
- '

]',,..*i:-
. , ( ? ' ,2 . +1 % .' Even ignoring the contract specification that may have required Comstock to- -

.,
,:''. **;' * *

m.- ;,' adopt AWS Ccle DI.3, hit Puckett's recommendation to adopt that later code'

.
,

'

' ",. ( . ' . ' ' " .
t appears eminently reasonable. The situation of Comstock's welding of sheet-

' *-
:.

metal under '.he cid ed' tion of Code Dl.1 appeared to be an anomaly. hiost of
' '

J, the time under AWS Code DI.1, contractors use prequali6ed procedures r.ad- a
- .,

< stay with the materials listed in the code. AWS Code DI.11975 did not give a'
.

'
' - ': '' preqaalified status for any sheet metals. Consequently, any company utilizing the-

*]- ,' early e(itions of Code Dl.1 would have to end up doing quali6 cations for all the.

, , ,

',' sheet metals, and the qualification requirements are very stringent. The problemo.g .,, , ' '

Comstock encour.tered with qualifying A-446 to A 36 was an uncommon,';- ,.,.

,, , ;, . , ' ~. .i ; , ?
' i

- ' - problem that resulted from Comstock's not using D1.3, whid' would have
prequalified the sSect metal.'

" 1, ' . s ..
~ ' '

. . . - Nor does it appear that hir. Puckett's propotal to adopt DI.3 would have- .,

, ,, ''*J
s ;>.- . plant were requalified from the earlier editions of AWS Dl.1 ta DI.3, and

'' created a difficult burden. The welding procedures at the Zimmer nuclear;, . . . .

*

, '

| i . ,( , at Braidwood, the heating, ventilating, and air conditioning (HVAC) contracter.4 .,, . , ,,

ccmpletely requalified its procedures and welders to Dl.3. It wotad have taken; ", - L --
,,

* '

'r*- t . only a week of qualification of welders and the weld procedures to make that'-
.. ,

' | J , ,- , |.~ ' 7 ' ' . . ' ' ; conversion, and there is no indication that welding under the older edition of
. ,

E'
't' :" ~ ' Dl.1 could not have gone forward while the conversion was being made.. ..

, , .: .[ ' " .[, . t ", ,' in summary of the three matters raised in hir. Puckett's recommendations for
' ' ''**

.
,'

i,. s/ ,y, /','.'; f.,,, ;, Stop Work - the A-446/A 36 welds, the welding in the 20 position, and the
'

adoption of AWS Code DI.3 - hit. Puckett's analyses and recommendations'Lr. e. ~, 'a .:
**

.
.

f. f,', ' '. l .; ' . . . had much merit. He may not have been fully correct in the final analysis
*

.

[ ['?.|?!.].*'' E 3,,; . ]' (although he appears *.o have been), but his raising of these issues cannot
.r;,; ' i 's , 1, . , ' p . , i f /, |J i

. ,,

,e *
.x .' t - ),' .-

.

.,
** '

4,

,
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. y f. f c . . . . .. . '' " . .;
M . a., , [ . . be faulted and certainly cannot be considered as reflecting adversely on his
' '. , ;. .;L'', .. A. j . ~ y, competence. Nor was there any suggestion ~ that he was insubordinate with regard

. .

' y/.%'fn ',j Q ...T, l, f .*gi }']
"'s.- y,j/.p. p,} ,..e,; * y ; to the proposed dispositioning of these issues. 'Ib record is clear that, while.

.,

,7 M'" ; ,1 Mr. Puckett may not have agreed with the proposed dispositions, he was willing

,,
A ,. [ M i , k j.N. to accept them provided tat they were in writing. That these issues may not

'' ;, { " 4 9 ../ ;< ; y '. , have had safety significance in the sense that the welds created were not done., ,

, .i ' s . poorly sbmld not detract from his raising the issues. Mr. Puckett was assigned, , ,- a

the task of correcting the procedures and no restriction was placed on him with.
- * - ' '.

,., " , ''

.. 7 regard to raising only safety significant issues.' , -,. ..

'. At various times Applicant offered reasons other than Mr. Puckett's alleged
' '-

.

>7,,"'"* .;, ? incompetence to support his termination. These reasons were all pretextual. To.

'
' " E the Department of Labor, Comstock claimed that Mr. Puckett was dismissed,- . .

, ,,

., ; because of his low score on the Wcld Inspector Proficiency Exam. Mr. Puckett's'

, .

.' , ' . . 1
' '

score of 88 exceeded both ae established passing score of 80 and even the score
'

.

"

'. j of 85 achieved by Level !!! Weld Inspector and Quality Control Manager Irving'' ' '
-

.
, ,

'' '

-s,
,

y DeWald on the same exam. 1

In defense of Mr. Puckett's claim for unemployment compensation, Com-
,

'. stock asserted he was fired because of"falsification of his credentials during his
interview." Mr. DeWald disclaimed any knowledge of this assertion by Com--

; s:ock and agreed that Mr. Puckett had neither falsified his credentials not inac-
curately presented his work experience in his resume. Applicant has failed to
demonstrate that Mr. Puckett's resume contained any misstatements, conceal-

'

. ments, omissions, distortions, inaccuracies, falsifications, or exaggerations, or
- was,in any way, misleMing.

At her ing, Applicant offered h considerab'e amount of testimony to suggest*

'

. that Mr. Puckett was terminated be:ause of his failure to become certified
in welding by not having passed he practical examination by his 89th day
on the job, when he was terminated. But Comstock attached little or no'

.
- ; ,

,

' - '

. .-
'

importance to whether Level IU supervisors passed their qualification tests and. . . . . *

became certified. Mr. SaHak, Mr. Puckett's predecessor as Quality Controlu.

''

. Supervisor over welding (from August 1983 until May 1984), never became
' '

cartified. Mr. Puckett's successor, Mr. Tony Simile, who supervised wcld, , ,': - ''

inspection activities from September 1984 onward, did not become certified. , ,
'* '* ' .' ; until July 12, 1985, a period of over 10 months. Similarly, other superviors-

. . ,
'

!" ' '
supervised Quality Contol disciplines for many month:. withcut becoming,,

- ' N certified.. -
,,

f, During his tenure at Braidwood, Worley Puckcu appeared to have been Oghly,-, , ;.
,

,

." ,' -
- respected by % Quality Control inspectors who were familiar with his work. For, , ,

.
, , '* '

example, welding inspector Danny Holley volunteered:
-

. -
.

-
.

,. .

- a
,

e t

. g
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' *'' ', Well, I cald say Mr.1%Aeu was, p know - maybe l'rn at d tine. but the welds:
' .' . J . . ,

*

. ,
' spectors that were armnd when Mr. Pudett 33: hev reedy respected his - his prden.,G7 e

. v . . ..c..w,v. u , ~m. . . o, . .m$..",*"/''"**'''"""**'""&'""'**""'"''"**
.. . . . .

., . w s, saa,,ma w , eau, r u.t he ... a, . se..

P.9@|[|.%a-@.h=@;.;$. . %,y
. .%- 4,;, %',6%"/[f e U*:; ,/. *;W.7.i; . There w.s talk,lika I said, that ws: going on aramJ the d6ce.

:. p. ?s .-u. e.
' *

'.Y,$ I,, $' h&: ''

. . ;| ,. :.t. , Y. hit. Puckett testified over a number of days at hearing. Despite grueling ex-
g' Y, ;/O :V g ,,(f.* ,t .y(.'p; 4 7 ;.'

,q' .
.

? '. ' * * : . . .,* i . amination by Applicant's and Staff's counsel, who had been well prepared by.
.

s , ,q . ,3..'." h % '.1.,j.| ;.$r*.,..i N Q ? '* ', . their respecti.ve experts, hit. Puckett demonstrated an extensive knowledge of
. tN, the welding procedures and codes, and a clear grasp of the issues discussed. Al--

'
,.

q'! . 7'',(' |g; f.. jf.NQ ,,; though he did not speak as an educated man in the traditional sense and his syn-
:< tax suffered, his positions and opinions were expressed c!carly and logically. On..D |,.)';-( ..t

'

. + , .,..
.

|. ',' JC the basis of his testimony, hit. Puckett appeared to be a highly conscientious,
' g ',,. . i . . ..'fl. : . ' .4 ,.,

'- ' '
' *

>.q,*,,t>

..
. t /g <|3.' . , knowledgeable, and competent welding authority ~ certainly as competent in,

' e ;. , 7 g ; t' f 'f|,*. * y. ' /; ; <.G his area as any of the other experts who testified. On the other hand, we have
_.g v ;.v, . : . . y y . 'g ,;;.,.- no way of knowing how much of Mr. Puckett's knowledge and insight into the

-

.

1 D welding procedures and issues before us was acquired afier his termination.
,

.,..t'f//;8,N | W #f''. % v : ,g g. .a ; , ,(,: Applicant has failed to sustain its burden of proving that hit. Puckett was not.

'. 'sY? terminated for raising quality concerns. In fact, the preponderance of evidence

-C' ' . "~d
. .,

,

. , ' - i... E 1, is that hit. Puckett was terminated for raising legitimate concerns and requiring-

-.'" '+ .' ' . ;j that they be dispositioned in writing. Nor is this an instance in which Applicant,
,

. g
Commonwealth Edison Company, has only derivative liability for hit. Puckett's,.c' . -1 t

' ''
.

,

'' '. V '' r. improper termination by its contractor, LK..Comstock. In addition to Com--, n.
$, ;E y 7f N. monweahh Edison's pixing production pressure on Comstock because of Com-: . . .

,; ' j'. , f,q.
, , . , *1 stock's backlog in inspections and documentation at that time, which made Com.' c , ,,,

' i ,, [J.
: stock inhospitable to Mr. Puckett's proposed revamping of inadequate proce-- 7 :- . ,,s

'

,,. - ,.a. . ' . .< ;, T - . dures, CECO had direct responsibi!ity in Mr. Puchtt's termination, Mr. Gieseker,
, 3

'' ; c ., f ;. . . . . . '. . ". .',( i a CECO official, had played a large part in the Stop Work conferences that led
s

-

, ..^
,

;, ,''. . > ..c. to Mr. Puckett's termination and had disparaged Mr. Puckett at those confer-'7',S
-r: ..

a b,',,i .* C' N* ,J.!
ences. At one point, when the issue of the use of the AWS Dl.1 Code arose,'

: O f. c.' . .
* ,'

'
.

, Mr. Gieseker told Mr. Puckett to "Shut up. I don't want to hear [any) more about,. . .. . .',
.~.J, i. 7) ^' : ', | - ,Q/f, .

it." The decision to terminate was a joint one between Comstock and CECO and
f.,, ''7 'i j'

,- '| 'C' was fmalized in a conference on August 27, 1984, attended by D. Shamblin,'

,

, , f a 3 . , . ,, g . ,. CECO Project Superintendent for Braidwood; J. Gieseker; and Irving DeWald,'3 -
f.-

. ., y/|/ , .|. " + p 9 A 'p ' ,. , Comstock Quality Control Manager..
. ,

.

'v 5..3,

--. ^

. . _ ( ..V. ;' ;, . i [ ' e . <
.

..':' !.; '. '. . ';. ,
" *

,

L
. ?. .:.. . .. . n . :.~ . % ' ' . .r. . ' 2. John Seedtrs;

.., ;,. ,. ..

4' y ' ~ ~ - ' v . { .' n. . ., .> . '. j % For the most part I agree with Applicant, NRC Steff, and my colleagues that !
,

* : ; . ' |;+. '. ,| *. j
John Seeders was transferred from Quality Control to a clerk's positLn in the

:( y. . . .u. s. 3. [J, . .,h, :.. . ,W ' -
.

;# :-
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<..
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Ip. . , , ,' ,c ' Enginectbg Department because he failed to discharge his duties properly as. . ,

f. ;" > . V , ,, [ ', *. ! . . a calibrations inspector. Comstock had a legitimate reason for transferring him
,

*
.

" 4'',7.y 3 . . W ' fi . .i . ., . ' . even though the record suggests that he was treated unfairly with regard to a, -

J'.- M , [ h y*. h' ( [,[ ,J f.~. [ dispute with his supervisor, Richard Saklak.

W *> '( '*. f (,' ' *( - Although Mr, Seeders may not have been treated fairly by Ms supervisor,- "

,. ,

aj,

~. ' *7
..P,< 'O Mr. Saklak, and by other Comstock management in reviewing his dispute with,

e, . .

'

', ' ''
.,1 "~ Mr. Saklak, he was not transferred for raising quality concerns. That one of'

s . ..
' '

, . . the reasons for his transfer may have been unreasonable behavior on the partJ,,

D'; ,~j ' * '

.' of his supervisor Saklak is not the %ard's concern because we are not here to,
' '*

examine Comstock's management 1 ' rdces, except to the extent that they affect,,_.;

f1
, , .

* '
*

quality control requiiements. The may reason for Mr. Seeders' transfer was the. , . , :. ">
.

,

- '* y poor quality control pracdces w!!hin his dep''.rtment, and L.K. Comstock was- m,
,

justified in transferring him for that reason. However, Comstock management4 - r. 4
-

' '

i is not blameless for the poor quality pracuces that existed in the Calibration-
.

,
'

Department. Not only.did they assign poorly trained Seeders to be the sole,,' '

! calibrations inspector, but they also assigned Mr. Saklak to supervise the.- -
- * ~

.

department when he was uncertified and unqualified in that discipline. The lack
'-. . ,,

I of certificadon of Comstock Quality Control supervisors was in violation of LKC
Procedure 4.1.2 and later became the subject of NCR 4528. Despite the problems
encountered a the Calibration Deputment because of lack of knowledgeable
supervision, not only by Mr. Seeders but also by his successor, Richard Snyder,
Comstock was inexplicably permitted to disposition NCR 4528 by eliminating
the requirement from its procedures that t9 Ouality Control Supervisor obtain
certification prior to assuming his responsibility.

,

.

3. Other Instances of Alleged Harassment

,' On the morning of March 29,1985, six Comstock Quality Control inspectors' " '
walked into the NRC Braidwood office and raised a number of complaints*

.
,

' '' '

against LKC Quality Control management. One of these con' plaints concerned'

/ - a threat made against one of the inspectors, Richard Snyder, the previous,

*

, , , , ,
~

day by his supervisor Richard Saklak. Other inspectors also complained about. -

,
' '

Mr. Saklak's conduct. In addition, the Quality Control inspectors raised a-, .,, . . ;
'*

f number of other complaints against Quality Control management. Among these
- '

. ., ,
"

, .
- complaints were that Edison's "Quality First" program was not effective, that"

,
,

* ' '

unqualified persons were awarded lead inspector positions, that certain of LKC's, ,

'' e' *
Quality Control management team harassed and intimidated Quality Control,. .

. J'.,.,'., ,
*'

inspectors, and that management was more concerned with the quantity rather
* - .- .

' '

than the quality of the inspectors' inspections.
'..

, , ,

G - . After the meeting adjourned, the two NRC Senior Resident Inspectors
'

,
,

' '
present, Leonerd McGregor and Robert Schulz, contacted their superiors in,

,
'

the Regional Office to bring to their attention the events that transpired that
_

%.
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,M ' ,1 ; ,' ; morning hit, hicGregor and hir. Schulz recommended to the Region that< e
,

.' y /j , ,A p , ,,.j @ j ,, .. someone from the Regional office be sent to Braidwood immediately to take

'r,|,4.. ,. d ?M 'E*[* A,. ' sworn statements from the Quality Control inspectors.

MG, d'g t
.

.. ,

.h'hi2'[.hN ' hit. Weil; hit. hicGregor's supervisor in the Region, asked hit. hicGregor to
' J'!! M !;. % y.N'. 6 N.7/

''
.,

3'.'..'2.' arrange a telephone conference with the six Quality Control inspectors. hir. hic-
'

..

{tf.''.f[.QN}.,V'.M64l'd,9
Cyj Gregor in turn contacted some of the inspectors and asked them to attend a

.> 4 ' * MO ). L.I /.
'

D 4 meeting in his office during their lunch break. lie also indicated that any other

' f * ,$'.Y i|y.y* . 8;. ..'./' |;,/ k 2 '> '. ' Q ' . A. approximately 12:00 noon, twenty four inspectors, including the six that
y n u ,. inspectors who wanted to attend should feel free to do so.

, , i;. V . , , '. .

., 5.
,

g47| ". ;|,'.;r ". . 5 3.,. , had visited the NRC of6cc previously that day, were present in the NRC office,,,

] j j( ,|.'. , . ] ,, m . . .,'. < ' . for a conference with the NRC Region. He Quality Contrcl inspectors reiterated
,. .: ., ..'.. the complaints made earlier by the six inspectors with regard to production

'

. ' * .
... .

. ,6 * . - ( . i . . ', e ;. J pressure ~by LKC management. At sorae point during the meeting a request was
'

.,
*p' . . , , ., ,. g

'

, / . /. made for a show of hands to determine how many Quality Control inspectors. .
,

? . , . y . | f + ,* , , ' ' (' .'. . , J . .-
'

agreed that Comstock Quality Control management was emphasizing quantity,

.- ;. j y ,: ' c,* over quali:y. Senior Resident inspector hicGregor recalled that the twenty four' '

, . , *,'f4 , .f ' , ; , ' ]/ , . ; ~ i ;
inspectors' agreement with the statement was unanimous, without abstentions or.' *

.. ,
'

.

-

5. ; - denials, and that he or hit. Schulz relayed that agreement to the Region during
' *

| '. ' j : '[ . ' ' . . - the conference call.,

"? Desp te hir. Schulz and hit hicGregor's recommendation that the Regional.7,.;-.

,- , ..

*
- ' ' ' ' , . . ' ofSce send at: inspector immediately to take sworn statements from the Quality6

. ,.

"'

I'
. . . . Control inspectors, an NRC inspector us not sent until a month later, That*

''
inspector had not been trained in investigating allegations of wrongdoing., . .

.

' '' ' ' ' '
'. hiuch of the testimony given during ,he he . ring was presented by some.

'

.~i . - f| of the twenty.four inspectors who complained about Comstock's emphasizings , ,
,

quantity over quality. The examinatiori of these witnesses was directed toward._ . . ., p -. <.

,,' ,- establishing whether there were concrete instances of harassiaent, intimidation,
'

...

| 3. ; ,y., or retaliation by Comstock management because of quality concerns raised by
'

. ,

,

> - , . ' 1 ;. .
,,, Quality Cont.ol inspectors. Testimony was also presented with regard to alleged*

,. .,

".
',

acts of harassment, intimidation, or retaliation occurring after the biarch 29* '- *
- -

. , ,

. ' ' ' ,'' d',,[ . .- 1985 complaints to the NRC that. Intervenors assert, show a continuing improper
'

*
..

%* Quality Control management practice of harassment and intimidation. Staff and
'

. .. - -

" . '
' '

Applicant find only two instances of harassment and intimidation in a quality';' .
, . ' , , . ,

. | sense. Rose were perpetrated by Quality Coritrol Supervisor Richard Saklak:
,. . ,

,,
-

'

', ,
.

|.
, , . , ,, ,

, ,,

1. V ' ', one was against hiike hiustered and the other against Richard Snyder. In the*-

, . , _ :t,

.: J first instance, hiustered successfully resisted Saklak's attempt to intimidate him,t
.> 'i ? ', ' .' into improperly closing some ICRs he had written to document discrepancies. In

' .4 -
.

.., .' ,/'
,

'

.

' , , ' ". J .0 ; 's . '. the other instance, hit. Saklak was terminated for threatening hir. Snyder..
'' '

-

- . . . ' f, . /;, s / ''. Having found that hit. Puckett was properly terminated, hir. Seeders was
'

'L* . $3 . , . properly transferred, hir. Saklak was properly disciplined for his later act of ha.
'

; , , . . .,f :- |'.,y . : ' ,. X -[g ''' :N| ? ' .j , ,of harassment and intimidation, Applicant and Staff conclude that the Quality

-
,, ',

.- .' l

, " ; ','. Q | x ,7
4. %. t ::c , ,

rassrnent and intimidation, and there were no other instances of established acts
,,

g
-

' . . .,h....t, v

....;. .y . , . . . g . y. . .: '.. . c . . .. , ;. ;. ;,
.
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. f. Y 'd. / *' Control inspectors were not harassed, intimidated, threatened, or pressured into'

. . , . .

' M :c ., * . *. '

. * ' failing to perform their duties in accordance with the applicable regulatory and
.-@N,hJ., t| W[,', , ,M'c. g.i

'

a. .

,

j, procedural requirements.

M d,,MI @' ]hii ~.'.7,".V/, ;V
SK N U' - h '. . |/!- I do not agree that only concrete acu of harassment and intimidation can ev.

n'.. *F.x idence improper production pressure by management in violation of Criterion I,

ts t.( I 'f g, * . . . |.7,4'[.'j)'' of Appendix B to Part 50. Exhortations by management to increase production atw ,

i,

'W - 'j. m,i the expense of quality, even if not accompanied by harassment and intimidation,.
.

'.'s
% . *''. . . ;. y * constitute improper production pressure. Under that circumstance, Quality Con--
. . -

,.1,.. N. i trol inspectors might cooperate with Quality Control management in adopting1 ., ..,

',
i

,'1

'

.,'M improper inspection practices without any threatened retaliation. I did not find' . - . .. .
'' '' any evidence in this proceeding of such a general Quality Control management.

- M-- '

,_-,"'' -

,y, ,?.yj practice of encouraging inspectors to disregard quality fo quantity. However,..;
.

'. f '' ' % , * 1 there is evidence, as discussed above, that Edison's project construction man-*

.;I ager did improperly assert pressure on Comstock's Quality Control management
. ~ . .,

. .'

- ' O'
., ',.

'

2i' 3 at weekly meetings to speed production under threat of loss of contract and tha't,

-
.

., ., ,

" , ! ,, Comstock Quality Control management, in turn, improperly transmitted that-

' ' ' ' .*
-,- ,

" '

message of increased production under threat of loss of contract to its Quality- - .,

;,,'', .f Control inspectors at weekly meetings. "That twenty four Quality Control inspec.
,

.
, , g' tors also gathe.rd en masse to the NRC onsite office to complain of improper'

. . production pressure also establishes its existence notwithstanding that there may
'

not have been concrete instances of harassment and intimidation to compel the.

inspectors to succumb to the production pressure and sacrifice, the quality of,
,

" - ,~ their inspections, hforeover, I do find concrete instances of harassment'and in-.-,
-

- timidation that further support the presence of irnproper production pressure and
.,

,

a failure to maintain the Quality Control organization's independence from cost
and schedule required by Criterion I of Appendix B to Part 50..

'f. . ' , in addition to the improper termination of Worley Puckett. discussed above, '-
.

,,

significant acu of harassment and intimidation against Quality Control Inspectors- ' ' ' ' , '
''

*

Perryman, Archambeault, and hiartin are discussed in my hiinority Findings,in-.-
,. , . .

'';'* *

fra. Those acts of harassment and/or retaliation reflected the improper attitude<
, ,

' ' '

and practice of Quality Control management in discouraging Quality Control in.. . < ,.
.

* ~

: . . . . spectors from raising any large item mat might interfere with production. Other,, , , . |,, -

''q .j lesser acts of harassment and intimidation discussed in the Findings, such as,.. ,

. .; . incidents involving hit. Bowman and hit. Peterson, are ordinary occurrences on
*cS. ,

, , .
,

", ( any construction site and cannot be assumed to be reflective of Quality Control- 3.

,, , ',
management attitudes, t, . .,

'* # '

1| ,; ,, ,' ,
~ *

In addition to the enumerated instances of harassment and intimidation, Com-., - .

,
'

' . . '
. ' , . , . stock management also appointed Mr. Stklak as a Quality Control Supervisor

'''
- . ,

'
.

in July of 1982 and, later, under Quality Control bianager DeWald, expanded,;,?,,?-, ' '
-.-

; hit. Saklak's supervisory authority in violation of Comstock's procedures and-: .
,

' ' '
in contravention of good quality control practices hir Saktak had no qualityg ; ' , , . ,

- ..

control background, had primarily a scheduling and production background. was
'

<
,

,, .

-,.
'
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. .
,

.
* . s .. , , . *- 's. . ; ; , , .[.}. . ,

, y : '| ..s. ,,;. ,
* > : .; ,

e .. : v. '.

e.,
' Y. .;( . , . ' ' ,.

* * , - ;' -? . +s -
..~

1.
-

..y1~w , .

.s e .. .
-

.<. .. , - .
.

i; /.J,[ Y. [ 7/.; i A h. not knowledgeable about the disciplines he supervised, and was temperamen.

M f.i,H(.}i[,j,0*(H|.! V W Q .Q
c, $ . gM. M. tally suited only for driving his inferiors toward greater production. Even though

kt/jwy he was removed from his position after the second concrete instance of his ha-
.D M '7 ,'56.!:

%N.d
N. .,

rassment and intimidation explored at the hearing, involving Richard Snyder, his

? 2 N , 7 1.* g {.[/ ' I!. y hJ.W
NNhf lack of knowledge and experience in quality control and the disciplines he super-

d[?!.hM ' % L
,

h. vised was well known to his superiors before that time. He was retained in his

2Mf.$'y{ck*$,'. ip,' . .$yl;n 3O . ,C'T *fh position for the primary purpose of maintaining pressure on production. Com-
stock's violation of its regulations, which required Quality Control supervisors

d{ g c ' hr' W'',P WJ' y?M .' .,
i

W.L..Q . '- >'''( -- -...s.,. to be knowledgeable and certi6ed in the disciplines they supervised, by main-
j h |p | y J ,f.( ,$' , '. ''', Y $M; ; c . . .

Ar.

) k. ' .7,'
' taining Mr. Saklak in his supervisory position and expanding his authority when

g,,',,,.,...f',j'.3:'.,G,;(.',|[j.'....,,..,....Jdisciplined. It was not merely a technical violation of Comstock's procedures;

. . / U : *f. .| he was neither knowledgeable nor certified, contributed to poor quality control*

s -- . , ,. . : ; , . ; ,;,. ; w v .,J . - practices in at least the Calibration Department, for which John Seedcrs was
'

. . - , . ~ . .

, . - . ,.-
.

, . . . .,
.

it was substantive..;c .wf... 6:

i,,'. 6 . 7,]:.* P, '.;j(G ;' , ' .' '
23:. , , , .-

.
.

Notwithstanding Edison's and Comstock's violation of Criterion I through-

;. -

, ,1", 7 . '- :- i' , . the defacto change in organization by which Comstock Quality Control man.

Y'* l N . T.",' . ";. - ; U ' '[[[" ,d
N .| *;-|, . . ,

agement reported weekly to Edison's Project Construction Manager | who as-
,.'.f -] 4 'M . g j".? ( setted excessive produedon pressure on.Comstock's Quality' Control manage-

,

ment, which in turn asserted improper pressure on its Quality Control inspectors
*'

|. , ' , ' 4
' '

.. .. ,

4... ',| and, notwithstanding the few major instances of Edison and/or Comstock ha-. t. -

, [ / '( + c
, s

* *

,

rassment, intimidation, or retaliation against inspectors for raising quality con-* =*g... ^e,

'

. . , ' . ' ' .
cerns, the evidence indicates that the Quality Control inspectors continued to*

.

, [. . , . ,- peiform their inspection activities properly in the period from October 1983
'.

'
,

*a
Q; onward. They withstood the improper production pressure and performed their ."*

,,

, ,'' - 's ;; . % ' ' . ; O, inspections in a satisfactory manner.
*

,
.

.

i - U .7 I, . y'' _ 4 f.1 For that period. October 1983 to present, I would apply the test in Union
[ 1, d Electric Co. (Callaway Plant, Unit I), A1.AB 740,18 NRC 343,346 (1983), and',c j .' '. , . -,

' ' . .$,' .f determine that there has not been a breakdown in quality assurance procedures'* '

., . 4 ; * _ .
J ;- 7 ,, L . ,," : . ; of suf6cient dimension to raise legitimate doubt as to the overall integrity of

. . , , - ,
,

. . ' . , ," ;,. '( i j | *. the installation of the electrical system. There is reasonable assurance that i'' N *

S " . ' ' f. . 't. . g * / ' '. ..' 4..' .fi
the electrical system installed after October 1983 can be operated without.*/., .,, ,...

endangering the public health and safety.
f c ,.i;. A ,'. p Because of the gravity of the violation of 10 C.F.R.150.7 by Comstock :

, '

- / ,*. ,''

f. ,

. . , , , , ,
and Edison in the termination of Worley O. Puckett, I would recommend theI , f. .

'

'. |v -

' "' j: ' y'm. ' . ' ..., p imposition on Applicant of a substantial civil penalty under 650.7(c)(2). A' '
' '

, L .] j. j ' '.,.; ".;3 .... s. f m .;1
e

.f.;t lesser penalty should be imposed for the Archambeault, Martin, and Perryman4

' ;,; c .; . . .i,..... - incidents.. . ,

.. . . . . .: . .:<: - .. ;~..-
-

. , . . . /q , ,. , - : ,; *. t . .-.. - .e
o, . , .

. ..'. ' ,. ,, p,.f (; r.y,?.3
;. . < ..

E. Grid Area Weld Inspections |!.i'c *jf...p.yQ|. -
''

,

,
.

. .y ..

. . h[' .v' b ;[* /| A,.J. y#jQ
.

Although neither the practice of grid area weld inspections nor the period inl '. .. '
4N'I t.;. . , , . . f % . ,2 .y, ,r. 4 which they took place, prior to October 1983, wre in issue in this proceeding,c .

,c: 2 ., " ..a m..mm .rs..- 1.,. .,n .
, . 7. , ,. v ' N, .1, ,9 ._ mt
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cvidence was adduced with regard to that practice. The evidence was offered.i
.

, *

_ '

', to support allegations of a poor quality attitude of Quality Control Manager'

{., . 6, . .;s. ,
. ,,

.' . i g T, . ' , e, . Irving DeWald who was reputed to have irspected over a thousand welds in

{d$< ?:
'

M,E" ' '. Y , , ( . .
. 3.' | '.,

d " ' ' |f,.D g.$P/h.,.)
one day. Numerous Quality Control inspectors testified that they had seen a

f - *"
.

, . checklist by Mr. DcWald covering over a thousand welds. Other inspectors had,,;.

.p ; '- 3, .
'c, * %' heard rumors to that effect. No such checklist had hen found during discovery
i .' and Mr. DeWald doubted that he had ever documented a thousand or more welds

' ''
. .

1'_,;' ''
*I ~

:. , on a single inspection checklist. A DeWald checklist covering $51 welds was,

'W
'

_ m. _ ,. discover:d, as were checklists of over a thousand welds by other Qualhy Control** - -

' ' , , . inspectors. All of the welds on these checklists were found to be acceptable by-
,, , ,

'

the original Quality Control inspector. One Quality Control inspector observed, # s >
.,

'

'. a checklist covering up to 2500 to 3000 welds.
,

[ . ..,

|, , ' , ' ' ' 3 According to the testimony of Quality Control Manager DeWald and Mr.
'

,,..,

' 'N' -

:'t 'p Richard Martin, both of whern had inspected during the grid. basis weld inspec-'

tion era, there.were only a smz'; rumber of inspectors. They would inspect a.... -, * ) c'/ grid area covering a number of mstalled components over a period of from 1
, ,

1, ,'- . to 4 days and then document their inspections on the day following when they,
-

-
' ' * ' returned to the office. As a rule, no official documentation of rejected condi-.

'''
tions was ever made unless the craft couldn't fix the defect promptly. Only then

'
would an Inspection Correction Repon be issued documenting the defect. Only .
acceptable items were documented on the official weld inspection checklist. The

'
-

- reason that inspectors did not fill out inspection reports as they completed each

f' component was because there were only three or four inspectors covering a
'

hundred welders.
~ ' *

Evidence adduced with regard to one of the checklists, covering 1166 welds
deemed acceptable, indicated that one of the seventy seven hangers listed on
the grid inspection cover sheet was later the subject of a 1984 reinspection,

-'
',

which identified extensive welding defects not identified in the original grid. . ,

inspection. Other evidence indicated that the quality of the welds inspected.
,

, ,, , under the grid system was poor.
* '

In 1984 and 1985, under the Braidwood Construction Assessment Program, a- -

,

random sample of welds that had been previously inspected was reinspected. Of.- '.
-

-.
#, '

over 13,000 welds reinspected, approximately 16% were found to be deficient in-
., . '' '

,one or more respects that might have an effect on their rafety function. Asiuming
'

.
,

* ''. ,,* *

at least a 50% original Quality Control inspector effectiveness, at least 32%.
, ,

of the welds would have been discrepant originally (i.e., before inspection). If
-

.
-

,

J ''
: we proj'ect these percentages to the example of the !!66 weld checklist, one+ '

.
, ,

,.- - - , ' , might expect at least 340 welds to have been discrepant originally. Not only.
,

* ' ,

is it inconceivable that the weld inspection reports indicating acceptances of,-, ..

-; '[ multi hundred welds could have reflected the original condition of the welds, it, , ,

'

e .

3 is also inconceivable that such large numbers of discrepancies could have been, .

' ' . f reworked or repaired during the 1,2, 3, or 4 days between the beginning of
'

,,

'

.
,
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.

I. the inspection and the signing of the inspection report. Neither time nor space
9,@.6(pc ( h%'.; '.f. fi) if . s. ;G Q;y! ,; 8

*

2 . . ,,

L would be adequate for such operations even it craft were not otherwise occupied'

ie g . 1 7 ,.;.$ A . u. y, .;, 2a 3;nS in its further construction activities.ses .
s .

1

h' [N|m. 8.u fe 9.3Z'NM(M'i*dexisted in the multi hundred weld inspections under the grid system, if observed, !h,q,'.9[.s
- .O - e %?4 91 Moremer, the failure to record discrepant conditions, w hlch surely must haveP. :N

-yN-

14?M:""'*Q'y'f.% @': i[@jgW,.%NU!.d$rt .o would violate Criterion XVII of 10 C.F.R. Part 50, Appendix B, which requires,
8%, ,$ ;fU as a minimum, a record of any deficiencies noted. On the basis of the evidenceM'Qy*N.p . *g,'l 'c?y'g,; r..hN N,' ? adduced, which indicates that the inspection standards of a significant pardonf
. e....e,M. ; , f, of the weld inspectors were substandard, that the inspectors f.iiled to observe

f , ';. p. V.,y ., .
., .,.. . . , ,

. 'V p ,' g,5 {. 6.p.{ :"J
significant numbers of discrepancies, and that the weld inspectors failed tos;, .. .

id document discrepant conditions as required by Appendix B, the weld inspections

.4
, : . 7| . 3.i .

. ,

(.4 J.|. y y*'tg'j;'.v. N y f,*1 performed under the grid system, in effect until October of 1983, are totally

, ' ,.j, c|; -;p lacking in credibility. Under those circumstances, a 100% reinspecdon program,7.( : . ,.

'. " % * . * i . ' 1 . rather than a sampling program, is ordinarily required to determine whether
'

7'..',.'' d ' .,t.'f ".r,,.. C ,y: g,-, V,v ' , ,% there is reasonable assurance about the safety of the construction. However,
,

.. ,t *,.'' since the grid system inspecdons and the time period in which those inspecdons, ,9 - t i^' '

., / ~, g. .y ; ; '. : ':
. ,.,

fd conducted were not directly in issue in this proceeding, Applicant should have, 74 c,

, . y.L * y % y. : * * 1*Q '.: -y!] the further opportunity of proving the efficacy of those inspections.
,

' ,' _ . <s- .. ., ,~
,

' 4 * '
<. a.

E'".
.,

''M F. Applicant Sampling Reinspection Programs
,

_

*

, , ; % , * j '7 *f. .
.

.

,e , ',! * 'A*
, , - ,

"N In an attempt to prove the effectiveness of the Comstock Quality Control,c.. -.' i -
. ..

5..'f '*c ,. ',..o , 7' Program, Applicant presented the results of two large sample reinspection pro-
'y'y| grams: (1) the Construction Sample Reinspection (CSR) portion of the Brald-; ' .c. ,

'.- . , c, g,Q wood Construction Assessment Program (BCAP), and (2) the Pittsburgh Test.
.(!,;

'

.

. y,| * 3('N / .A !,"Q ing Laboratory (PTL) routine overinspection of Comstock's Quality Control. !o

p 1.,: ' - ;w accepted work. Neither of these programs was designed to measure Quality !
-

7 X ,) " , . f t y Control effectiveness and neither program, as presented by Applicant, was able

' ' ; .. .. 3 ''1;,f; n;J..
'3.. ti

' ,

; g , . ,' to offer any assurance that Comstock's Quality Control Program was effective !.

r . , '. ./ . f ., . , , n |. or that the electrical system was properly installed by Comstock.-
!.

y ',g| **,'? ? ,, "*' .* Most of the evidence concerned BCAP. Three types of data were produced as,

e T, |';p. f ( . * , T. # ''
a result of t*e BCAP CSR Program. First, the raw data from the CSR reinspec....

,,, y . <* f , .- /Mi.

.'h' ~
tions were tabulated in terms of the number of discrepancies and the number ofe

,| , 7 fr .' ,> : . f , !- acceptable conditions identified by the CSR reinspectors. Second, those num..
.

, ' . b .E ;.*[ . * f., i., .A ; y ;,/
, ,, U : d : bers were used to compute so-called "agreement rates." Third, the discrepancies- .

.3*._. ,, ; were analyzed to determine whether they were "design significant."1 ,.

W e,(!! ',' '.' " ; k . .), ,''; yjQ Sargent & Lundy categorized all discrepancies sent to it for evaluation of
y . A fj ,Y

.

h design significance as either. "insignificant " "notable " or "design significant "'

, . . , t ./

, ' ',i, depending on their severity. Discrepancies that reduced an item's capacity by
, , , ,

o y . .? &" f. , .: -| .f '.
.

. TO M;y|. [.[.f,i[J. . '-t'.', M . if less than 10% but did not impair its ability to perform its safety related design.

Jr.T p [[ .* . 3'i'c. N., 'by function were termed "insignificant." Discrepancies that reduced an item'sk5

, 'c,. {.? , * fc| W;| ', A
3,:. @Q ]

capacity by 10% or more but did not impair its ability to perform its safety. >

'. &; 3x;,/ r s . P 's . , ,,t, g,J ' .s 1.1
r,.. 3, ~; r . : . . :
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'. related design function were termed "notable." Any discrepancy that would.
, g

,

? *, impair the item's ability to perform its safety related design function within-;. . .. .
,

,

[ . , ,'
'' '' [. ,,,f,..) 9 ,.s.3 code a!!owabic stresses was called "design significant." Sargent & Lundy's

<-

~,*
' ' , ' . , " .

'' r x T ;, .( . ,. .f. 2.gg., evaluation of discrepancies for exh of the six electrical construction categories
'

(t
.

r .(- $.|,, ' r ',ld ,, J concluded that there were no design significant discrepancies.-

" , , ','/g - <. -s/ Each inspection criterion used to determine the acceptability or rejectability
c. , , . , ,,,,

~ '' ', ', t of an ite,n was identiGed and termed an "inspection point." Exh inspection point., ,

'* ,
, that resulted in a CSR discrepncy was termed a "discrepancy point." On that3, ' , .

''- -c , -| *:
,

a basis, a high percentage of the inspection points were found to be nondiscrepant. .,
' '' .." and more than two-thirds of the discrepancy points were termed "insignificant.".. t.

'
,

. ' ' , Applicant also presented the CSR results for the electrical construction, .
,,

'

<:
, . , , - categories on a per weld basis. About 84% of the welds had no discrepancies..

,

. ; A third way of looking at the CSR results was supported by Intervenors in-
, , . , ,,

. - '.1.,.
.

this proceeding. Any item with one or more disupancies would be termed a-
.' i ;. i "discrepnt item." On an item basis, a majority of the cables, cable pans, condeit,,,

- ~

conduit hangers, cable pan hangers, and electrical equipment installation would
-*y . .

.
,,

be deemed "discrepant items."-

i
/*,' '

None of these units was satisfactory for evaluating the ef0cacy of the Quality
* *

Control inspection., ,

'

An item basis determination equates very dissimilar reinspection outcomes.
For example, a huge cable pan hanger with hundreds of welds, one of which,

.might be discrepant due to an are strike, would count the same as a conduit wall.

strap support that was totally missing.
On the other hand, judging the quality of the original inspection on the per-. .

,

- . centage of attributes that were discrepant, as Applicant proposed, was similarly
, unrealistic. It seems unlikely that any weld that had more than two or thr e dis--

,

crepant inspection points (i.e., attributes) would have become the subject of an
*

, . , ,

original inspection by an LK. Comstock Quality Control inspector. If a crafts.., ,,,'
- -

man were to weld a weldment with more than two or three faulty attnbutes, such' '

as being undersized, cracked, lacking fusion, etc., it is likel that he would redo
| . '' ' ^

that weld himself without waiting for Quality Control to rejed it. On a practical,' '
-

level then, the original Quality Control inspector is inspecting welds that might,

a'
have, at most, one, two, or three defective attributes (although any of those,.

,* , ,,

* - '

'.J such as a crack, might render the weldment totally nonfunctional). But, even
.

,
'

', ' *

' f; . - if we were to assume that the Quality Control inspector inspected and passed
"

-
,

' '

only discrepant welds (those with one, two, or three defective attributes), his. ,. -
, .

,e percentage of acceptable calls (i.e., his "agreement rate" under BCAP) would
'

<
.

* '

range between 82% and 94%. On its fxe, an 82% to 94% rate does not seem
- -

, , ,

, .' '
egregious, even though it should because, in our example, the Quality Control

'
.. ,

'
-

., inspector missed every discrepant weld that the craftsmen would not have redone,
* ,

s- .c
.

'r ,' of their own volition. !
<

,
., ,

,
,

-*. , , . .
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Q'3 +i'hy~:yj' M Q i,;v .;;.' ., There are infirmities in the BCAP CSR reinspection program that go beyond.

O|q@:q|q a ti.y'6 G phQ %; .. A R
the quesdon of whether components, subcomponents (such as welds), or inspec..

tion points should be tallied to determine the percentage of discrepancy. Even if

Nh.'-N NNNI'.@^j n .. . .. f .. , M

O'. ?2ME*fM $ M'I'rf?.>h..
we were to choose one of these, we would still lack the perspective to judge the

d.! quality of the original Quality Control inspection. The main element lacking in
'

/ ; ''W'
kr].,h"%ic'b.7*hh%%

*

the evaluation would be the number of the discrepant units (components, sub-

h g componenu, or attributes) that the original Quality Control inspector reported,

h. W.'.44,.L M,M;;,a'*?.i?,. idr%Wd%.f|
as opposed to those that he missed, only the latter being disclosed under the

Qc; Af.i N ?'@d '.f.%| . /O '. ,U
. BCAP program..

Pp.i.l f.; f.Q . ? As an example, let us use welds as the unit of measurement and 15%
*

s'L R .y '[. 9 ;f .''.' ' y,''j. .
of the welds as being found discrepant under the BCAP reinspection pro-

[p' Q :. ;1.. '..*;.''c
, "

* u ; 't gram. (Appl. % 181 indicates that approximately 16% of the welds examined
., ,,j ..; f..;, P. , , . - 4 ?s , . Cs '- by the BCAP inspectors were found to be discrepant.) If we assume that the+

Ng '. , ''.? , y;?, 1 '., . , ,' ,; ^ h ' craftsmen had welded 45% of their welds discrepantly, the Comstock Quality
.. U;; , e s; .p i . ? m* ,

(.[ *, . @ Y' Q~ .' , [/ !.
.: c' , Control inspector would have had to miss one third of those discrepant welds

1 (W x 45%) to have been found 15% discrepant under BCAP. If, on the other;
,

* % ' r . ;*lf,,,(;m.: ,, T 'I.|.g 8 ? 'f . Quality Control inspector would have had to miss three quarters of the discrepant

'

f|/: .

hand, the craftsmen had welded 20% of the welds discrepantly, the Comstock..:'- ,

"
.

,'

,' } l, ,, ,'y - y ? '. | , -| ' ? welds (% x 20% = 15%) Consequeritly, unless we know either explicitly or
'''t , , ' . ' y % i,., deductively (or inductively, as the case may be) how many discrepancies were

, ,

/ * ./ . ' ,,L ' J reported by the original Quality Control inspectors, we do not know whether.-- .

,
? , * ', ,s''', f! the Comstock. Quality Control inspectors were 67% effective,25% effective, or-

'

'y e .| .#, any other percentage.-.- ,

.; There would seem u, he no reason why the discrepancies uncovered by;e , 'f, -

,
.

[..f,- ; .j the BCAP reinspec'. ors could at be compared to the discrepancies originally> .:, y ,'.' sh i.; '
.

( dQ reported by the Corhstock inspecton, as contained in the inspection packagesc
.

/C y'.'. C , f for'the sampled components. Under the requirements of Part 50, Appendis B,n . - | ,. '-
.

'

~.d Criterion XVII, the original inspection records shnuld be retrievable. Criterion' .f;go:'
,

* ' ' . ". Q . .,. -
.

1. . XVII states, inter ah'or.,...../.'' *
.

. ~, s
.

. . . ,.- . . <~;,. ', ,
'

XVIt. Quality Assurance Re4ords
*

. . - u {. .,'.6 s1 ' *a%'
,, , <

,

.o ... . * ..

. . . Inspection and test rev.ds shalt. as a minimum.ideraify De inspector or data recceJer,

" I.*N; p. , '' f,* / T . . . . , ., I.the type of obsent lien, the resuhs, the acceptability. sid the action taken in cmnectim with
.. y ,4.. .#

. r.
- , L , ., *. ' .' !

*,' . <

- * ?' i. . ' , , .. ,, any deReiencies noteJ. Records shall be idersinable and retnew ble.,

. . .

, , . y .,. . . . ..
, . .s.

f ,' ' . (d.-7
I E' 'h| r g ..j ;f{ ' ' E ' '

4 ; / It would appear that even at this point a comparison can be made between
. c..s.'L *: 3 the discrepancies found by the BCAP inspectors and those found by the

-

[ ; g' 'S $ . .[ N
. p* t.f; f [, ,. .% '.; /y' #f| . : . original Quality Control inspectors. We need only examine the original sampling.

$ ' ,. ?|.i ..."'.7
' h (. 3[.

. ; n. *-

.i packages, with no need for any further sampling, if we wish to measure the i

:'i - .. ;.;T,.1;".;'07s.;di'.G.4~ ./ . - :f effectiveness of the original Quality Control ins;ectors. Whether any such
''

i
'

comparison was ever made has not been disclosed and is not a part of the

:sjL;[.L..&[3:y<!.;|:y[GQ
. , ' . ' . f. ,U .? ?i |['{ record. In the absence of such comparison the BCAP program cannot be accepted'

- . . . -~; ~ v y. . .; ;., ;, , . A *. .
.
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,
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.

-
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4
, . ,

,

, ,, ,
-- , , , c7 , .. c , , , , . ..,
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. . . , , .* 2 4'+.. ,

n -.. ,

-
- .-,. .

* . : , . . .~,.,.g. ,.
,

, .y y . i; , .a .- -

,

f, t. . t',...We,,
...

"-
'- , - E .V as any measure of the effectiveness of the original Quality Control inspector, it-

/ ,1 .3.[.\
'

... /.Q'd
M. might also be noted at this juncture that if a comparison had been made, the

*

i. s ,

r' ' n '.' * .% ;-iM , entire controversy over which units (i.e., components, subcomponents, inspection
*

1 T~ ',Q. .' f,g. Y.k;,;' g,f 7p'N,d
.

,S' ihj points) should be measured would have been obviated. Had Applicant compared
't/ , M ff\ j. ', + , y only those attributes examined by the BCAP reinspector with the comparable

* | ' ' | ' '.C.' ", i . 4; .f. . .'' .Ny ,y attributes originally inspetted by the Comstock Quality Control inspector,.

" ,

:.[ '.' i ~ '3 . . ' ' y e .4 Intervenors would have no basis for challenging the results. Of course, even.

,h .'E * ',\ . *. ,'N if Applicant had measured apples against apples and oranges against oranges,,

w . C'; . 3,: . '. f . . j .. 4 it would only have arrived at a percentage of the effectiveness of the original
'

*

,

*|N Quality Control inspector. Unless those results were determinative on their face'I;.' - "*

1,,' ',' . ,' j( ,2
*

.,

4; (i.e., either an extremely high rate of Quality Control inspector effectiveness-
,

, ? y| , [ ']5-
'

. ;, i or an extremely low rate), the results would still have to be evaluated by the',
,

.,

' . , i ' T C ', ,f , , #
*

. /r . J : experts and the Board.c c

.

i g, . J,, * ' f ;.1 Without any measure of effcetiveness of the Quality Control inspector,'t

,P
, y., , y * j and with only a measure of the absolute numbers of discrepancies missed, ac 4->

, ', .i '1 .3 meaningful comparison cannot be made between different periods of inspection* *
.

.

J',
.

, , , ' , , - 1. activity. Moreover, any BCAP sampling comparison between the pre DeWald
'

,3' '

/ / .'' (as Quality Control Manager) era and the period in which the contention' -

' '

. . ; } alleges that management harassed and intimidated inspectors, is particularly, , .

< inappropriate Mr. DeWald became Quality Control Manager in August of
,

' ' - '<

,
.

- '
1983, shortly before the grid-area basis for weld inspectors was discontinued

" .! in October of'1983. The grid system was not a proper or effective method of-
<

,

inspection and, consequently, neither the grid system period nor the DeWald-
'

, |~ Saklak period represents a standard against which any other period can be. , ,

.. ,y, judged.,.

V ''

In the absence of any measure of Quality Control effectiveness based upon a. , . , , .,
,

comparison between discrepancies missed and discreparcies reported, the BCAP3, , , , , , ,
,

,,.

evaluations of "design significance" were presented as a measure of Quality-
,

. .
,' *',' Control effectiveness, But the question of whether a' discrepancy is "design.- .. , ,

"' * significant," is totally irrelevant to the function of a Quality Control inspector He i
-

. ,

'' '' - * - ' . . is not charged with seeking out design.significant discrepancies or even with
'

, .,

- , ' b' ,- determining whether any putative discrepancies are significant from a safety

' . * * * .
~ . , . ',

'', stan,.: point. His obligation is to report all discrepancies Any attempt by him to '
.

' * I, . , ignore those discrepancies that he might consider insignificant would interfere |
''' (..,.,.*"''.

. .
, .

. . .- : with this obligation. The question of whether a discrepancy is design significant |
*

.;'"
,

L. '

;y ; ., is uniquely in the province of an engineer to evaluate based, in part, on the
- -

,
. ,,

''
- inspector's findings, but also based on a variety of other data and expertisc

's. . .. , ,

?.' L * 'j . 3 . ,- * , , ,i.' that are not immediately known to a Quality Control inspector, The measure
'

.
,.,

' , '
of the qualification of a Quality Control inspector is whether he can inspect to

.~ ( -
r,; - ii-,

., s,. .
,

*

established acceptance criteria... .., ,, .

- f, j' '. ,J, : . J[,',2'';i, it was programmed, is with regard to the constructed hardware, rather than with

'

. The only value, therefore, that BCAP could have for us, considering the way
*

.

" }', -,
,

s, . .. . . ..
'

;i.
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s .q , 3. .q.

S. f .;,QN. ,;.c. ,

'
' 't'

- -

? . q 7 ,, \&, . .
.

J M,;p'*. g. . , , . p ; v .. Q. 'regard to the effectiveness of the Quality Controlinspection program, llowever, 1

. + . . .
. . ; j' ;

. , [Q, 'y -
;.t

N. [|U./{,'.5gdC.*/qM .y[:';.
E'd' ,M g j .b.[E.l.~n.,:0,$ gy;

,'l even thece, litt|c weight can be given to the results. The main problem is with*
.

T. the party telected to make the determination of design significance, Sargent & J
1; .:;g,; h. Lundy. . '

.hc[$ hf/' b*h< g'.J' ..g[tyr,w Gi! h'h.|p! d.g,gy;
Sargent A Lundy is the architect / engineer on the project and, as the accompa. .

, . y,.p.; nying Minority Findings suggest, is too committed to the licensing of the plant
Jt. 71N.WN;p? to be consikred an objective evaluator. And, as detailed in the accompanying

'0* Minority F,ndings, not only is S&L committed institutionally to supporting the% . .'.y:;.*$/j'g;G/ * f..jn.', ,6,

*

., .. ., , .9 ., ?. ,' , y y /. w licensing of the facility and to contributing to a finding that there are no design.' . . <
, . ' . . ,, 3' ',s. ! significant defects, but it failed to perform its design.significant evaluations in

|. f,.}.,;*y m ja-('| ".j e. v .g g. ,f ,.,,

* '4 . ..
,

* ' '

a manner that could inspire confidence. Moreover, the design.significant eval.
, ,

,

:
.'u :." . ,a , c .p* 'r, y f,. y i *, . ustions that it performed do not lend themselves to a statistical application by.

, ,

' , ' . - , w Q.9 3 g which they can be projected to the population of inspected items at large. The

' , h ,;pp'f; y*d ,; j'.,''
.

,

[ .. . J, ' - calculations and evaluations appear to be unique, and suitable only for the par.
J , , , ' . o. '6 Je "! ;,' ticular items selected.

, .' s . !
''

' g. . ,

, . / L { "(.:..
, y. 7R 1. ,, ["

While Sargent & Lundy is certainly entitled to evaluate the plant's construe., , '

' . + 7. ., *. . i ; . [,..t.
. tion under BCAP or any other program for,its own purposes to determinefor
'

, . , ' , ,...t ,

., inelf whether the plant is properly constructed, its commitment to the licensing.
9., , ,

.' t*'i' ,f ,.m of the plant is too strong for me to accept its opinions as impanial. Ibrthermore,
* '

: 7,.| , / its past actions and testimony at trial confirm its partisanship in that regard. Its' ' -" -

, ,

,>. -
-

'' ,,n attitude in general appeared to be that it had designed the plant with so much
'

i. - '
, , , . safety margin that no deficiencies in constructior. and inspection in the electrical

*

area could impair the ability of the electrical system to function safely, While.'* *. ., ' , . .

.' f. that might be the case, that opinion should be expressed by someone other than

'- ' - ' ; Q~' . j|
,,

' ; 6 '' the designer of the plant to be afforded much weight..
,

,
,':,s .. Ibr the same principal reasons that the CSR agreement rates are not indicative" , . - .

,' , ., , , | ; of the efficacy of the original Comstock Quality Control inspector, because
'

^|,, .

',,.y,, ' , .
* t i there is no comparison between the discrepancies he missed and those that he

*

. ,

found, the PTL overinspection results are similarly unilluminating. Ibrthermore,*',' '

, 4 ',7, '. . ,:.
..

c , .'S ;
- 7. . | 7, ( ''4

'

J..** the sampling for I'TL was not done on a statistically random basis and PTL,. ,

J.f
'

inspectors were permitted to overinspect welds through paint, which could have- *
, ,,

. , .
'

{,; .' y? ' y distorted the resu!Ls considerably. Although the I*IL witnesses claimed that only', ,4 i
,,

7% of the welds were inspected through paint. the testimony was not credible,' '
,,,'7 ' , . ' . ',...

. " , , " .
.

. as discussed in the Minority Findings, below.-
-

".: ..b
.

2,.,.- _3
-- ..-,

.
', J. ;s. > .N c; . . . . ,.,

.

c. 7,,...,.1.,, ...' 9 ic.{. G. NRC Staff's Review.,7 ,

.. , ,

. .'; ! [ ,"* f '
., [ I ~ i ; , ' * N't . -''

",. |,[.t
Ibr reasons detailed throughout my Findings, I do not find NRC Staff's..

. g . c. -|. S.
' approval of various aspecu of the Comstock Quality Control effort to be

>
-- '.,,.

,-
'

meaningful. See, e.g., Min. Fdgs. 83 91,107112,192194, 235 253, 339. In, .. . ,
.

.; ? $ general, NRC Staff prejudged the incidents of alleged harassment in favor of
, '

v. /,.; *,. ' , ' ;..o . .
.

- i *. /p* , , . .i , j . ' . . ef. 6T;.'.'. Comstock, and assigned inspectors to inspect only the hardware, rather than the

. ;,, . .. .., . . : :z .v ,. . 5;
.
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. 9.i. y,..

*
,

v , 't .,',. ' * *; .' J .9 CU,
- .,

N. , '.
.. . s .~ ,v..

' ( ,, i. ' , . , , ., (.E' ', '. ' ' '''$ existence of any improper actions by management. The NRC inspectors assigned&

g|*i*mf...rc',U,Q.7f[f;p,%,M
.

to the inspections were generally exceedingly accepting of App!icant end
.

,. . . t. . e 3, - V. 't ,4.t.s & .7,.9 Comstock's positions. Dose who became somewhat critical of Applicant and. .

!.$k N. .h Nh *.',,f,h Comstock, such as the two Senior Resident inspectors, soon found themselves |

(. .' M. </ ,.",Q(' i, |' bt, :UNM.7 y im,out of favor with NRC management. De quality of the NRC inspection reports
.

3..
, " .& ; f ,. , , * [ , '<,.H, f.. ;.y;.1 reflects the uncritical nature of the underlying analyses.

*

,
.

. . m ... ; ,' ' e,.
. .

.. . .. , , .

s,- .< , 9 . ;,. ,...
. ,

.1 .g-

.r 4 |.'; O :
,

.i t
. , ,

. j3 't./%1 H. Conclusion..
.

. . - - . . . . . . . ,

. ' . I' For the reasons stated in this hiinority Opinion, the accompanying hiinority
* I ." [ '*

*' .J.., f. . .

'

Y ' . ..i .! Findings, and the accompanying hiinority Uldmate Findings of Fact and Con-,

, q. ; .* U . 3 clusions of Law, I would find that there is reasonable assurance that the portion
-

.-,' - *

t'-
, ;.C,*- . . .:g { q " ' '', j of the electrical system installed after October 1983 can be operated without
'

y.
,

3,* J.* (; ' ' *, 'Cf| endangering the public health and safety.*

T ~ ' _ . ?.' , , ;" : j 1 would recommert? ' hat a substantial civil penalty be imposed on Applicant, . . ',4.' * ,
under 10 C.F.R.150.7(c)(2) for the improper termination of Worley O. Puckett,

,

. ., ~ ',
*'

.,
.

[f ' , ,'' Ui and that a lesser penalty be imposed for the Archambmult, hiartin, and Perryman" ' '
' .

., , , . . c' inc. idents.
*

,

.I would also require that Applicant prove the efficacy of the Quality Control-
~

* - -

inspections when the grid area welding inspection system was in effect before.
,

October 1983, or find some other satisfactory method of proving that'the welding. ' - ; -

- was done adequately.
,

, ,

,- >
,.4 - ;4 -.

..
-

* . . .
.

..'>s II, MINORITY FINDINGS OF FACTS^
.

< ..,,

.,'
- * '

' .
* * * ./ ^

e. A. Organization,
.. . .

.. . . . ,
'

i, , , . . ' , I accept Staff's Proposed Findings 1 15, in roto, as Findings 1 15.
|

' - ' - ..- -

,

,
.- 1. (1.] Commonwealth Edison Company ("Applicant" or "CECO") is the'

. , ,
,

, ,. . owner of the Braidwood Nuclear Station, located in Braceville, Illinois. As'' '
.

, ,

' 1 the owner, Applicant ultimately is responsible for the design, construction,J.'

.
. ... ,

''

: and operation of the facility. Applicant engaged Sargent & Lundy ("S&L") to,,t , . , . , ,. -i., ,,

design the Braidwood Station. Various contractors were retained by Applicant to*'
'. , ' , ,

'

. . , ,. ,: . ? ' ,. ;, . , , ,

< .q construct the facility, only one of which - Comstock, the electrical contractor* -
. .

.,
* ' ., ; '. . . ' , ' , j -is pertinent to these findings. In panicular, our focus is on certain activities*'-- ,

'

,t .| ^ -
-

'-
. .

.
and events involving that contractor during the period August 1984 through

, . ' .~ . i' , i. ., * *
hiarch 1985.

'

'r >.{ 2. [2.) ComstcG was awarded the electrical contrxt for Braidwood'"*' - -- -
.

,

Units 1 and 2 by Applicant on February 5,1979. Testimony of Bobby Treece,g,'. ' .( *. , , g , 3. , ,,J
,.. ff. Tr.12,881 A.13 at 6 (Treece Test.). Prior to LKC's involvement, the electrical. .t e -.. , ..,

" ,

work had been performed by E.C. Ernst Company. Id." ' '

- f.:- , , . .
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,
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''

'. .- ,y. *'; ;
,

y : . '
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. . , .

,, .. . . --

n,
, , .

"
. , . , . .-, ' ', . .

.;
* . g % g,r ,

,. 9 , , 3 :.: . g / .| q . % :. 4 a
. . q

"

# g. , ; d , /> . . . ;, .

|.'- . . rN. ! '.QN 3. [3.) Comstock performs two important functions at Braidwood: elec."F.,/.Q Mfd pfhg,'b"'T
<

.t.; trical equipment installation and quality control and assurance. Testimony of.

i h N [ . h;j e..
!O.< **m,. M a . ''. . . ._ y c: : ^ . Irving DeWald, (f. Tr.1700, A.3 at 2 (DeWald Test). L.K. Comstock and Com..h.hhhk pany, Inc., performs the production function at Braidwood. Testimony of Daniel

%.W.W|.$Q WQ,.C"yYP 2 I,3Mh).%(, /'*"'g N k 'i+'0U
. Shamblin, ff. Tr.12,274, A.8 at 6 (Shamblin Test). Responsibility for the pro.

N' NY.. N,h.*j y(j$.1D*5h;fl@)%)",
,

duction function is vested in LKC's Project Construction Manager. Int. Exh. 7 at
.i , 07 .9,' 9. Comstock Enginecting, Inc., performs the quality assurance (QA) and quality

,,.PM . control (QC) functions. Shamblin Test., A 8 at 6. Responsibility for QA and QC
. '

,

(.Q.J.,(f/ L M.yi|'. :/? | at Braidwood is reposed in the Manager for QC, /d. at 11. Both L.K. Comstock

( . . c . M .' '*c. M 'O, ;s' .''4
5 and Company, Inc., and Comstock Engineering. Inc., are subsidiaries of a parent

? ,Ws

. '.,t'.h..+/ company, the Comstock Group, Inc. Shamblin Test., A.8 at 6. In these 6ndings. . j.j' ' i ;, ' *b f F; Q~M..;i
..

. , .

'.'.f. j;.; of fact, parent company and its subsidiaries are referred to as "LKC."y ;r, , . ,

5 . . . ( ., | - , . ;,v . : : . + L. 4. (4.) LKC has had three Quality Control Managers and one Manager for
*'
.

; - ; : . ,$,..[% j " E' 4M6 ./; @ QA during the time it has been the electrical contractor at Braidwood: Robert. ~.k
1 - y

.

7...;,i}+. Q '' s g " ,.- D .1: Brown, Domas Corcoran, Irving DeWald, and Robert Seltmann. Mr. Brown was,,

P. Quality Control Manager until November 1982, at which time he was replaced
p. '. y ; N. . .'' . ' "J .. . 3

.f q , (* < ? ? ; ''|,)
2 ; "because he lxked administrative abilities." Int. Exh. 6 at 2. Mr. DeWald.

-

has held the position since August 1983.'In November 1985, as a result of
.

,. .
, ,

- '* 8 * ; '/- 'a reorganization, the position of QA Manager was created. Testimony of Robert,

,3'.,.,' *

, .

'*,fg- Seltmann, ff. Tr.1%0, A.2 and A.4 at 1-4 (Seltmann Test). Mr. Seltmann was<- -.

'* * '

selected to 6ll this position. Id. As Manager of Quality Assurance, Mr. Seltmann...
' .''

.- . was Mr. DeWald's superior. Id.| DeWald Test., A.3 at 2.
-

. .
r.

*A .''

5. (5.] De Quality, Control Manager reports to Romas Paserba, LKC's. , ;.,'
yi Regional Manager for QA/QC Services in Chicago, Illinois. DeWald Test., A.3

- . . ,
,

.
- . _ / .

/,t 'y at 3. Kir Paserba reports to LKC's Corporate Manager for QA/QC Services,
~

-.
. ,

,.,..c.u ,. i '. Jq Robert Marino, who in turn reports to the head of L.K. Comstock Engineering,
-

.

* * f . ' . ' *H
?N ./

*

Inc. Int Exh. 4. Below the Quality Control Manager on the chain of command aren,, .3 , . .

. . . ~ **

3 the following: Assistant Quality Control Managers, supervisors of inspectors,
-

.,,
. , ' , ' ,-,, 4. < j, , . 4 Ind inspectors, and Quality Control inspectors. Tr. 1281 89, Int. Exh. 7 at 17;

,

..

.' c. .T q , ' 3, . Int. Exh 4
' ' '

* ', ',y 6. [6.) Mr. DeWald previously was a weld inspector at Braidwood. De-
*..,.(,,,, ;

-

/, . e .'? h,* Wald Test., A.2 at 1. In 1981, Mr. DeWald was transferred by LKC to the
'

. ,

. ' , . J : ,^ , ' -

D.C. Cook Nuclear Power Plant where he served as the Quality Control Man.
. ,..

i ,' L.| ager and Level !!! Electrical Inspector until August 1983, when he assumed
'

'-
. . . .. ,

'~

. f. , J c , 3
-g ;i . '. .''/ Quality Control Manager at Braidwood. Id... , , , .

,. *.yg;,
,,

t-
7. (7.] De Assistant Quality Control Manager is Larry Seese. Testimony

.',.,
,

* ' ' , . f. c. . . , / - |Je ' ,

- p . '] . f .., f,
'|]';.,/* H.,''/ '-

of Larry Seese, A.1 at 1 (Seese Test.). Mr. Seese has held this position since
. ' , , ; *>

.
October 1983. Id., A.2 at 2. Like Mr. DeWald, Mr. Seese came to Braldwood

-

- ' 7 i : |. Q , from the D.C. Cook nuclear facility. Id. As the Assistant Quality Control
*

' . ., , * . -
. .,.

,. . .- r i - . , . ,
y. (c : .7. *. , . Ij|

Manager, Mr. Seese is responsible primarily for administrative matters such as4-
> f N . 7. .

..

. compiling status reports used by LKC to track its progress on its work load. Id.....n
- ;.

.

. . O . , ; .a ' A.3 at 3-4.., ,
'

. -;; . y . . . ,, .. . . < y' . . , . . v t
. , ... ,

'
;. .:..

. . ; .-* ' 7... .,.., .

:
..

-. . =c. w . c ,,:,%,
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, i 8. [8.] ne other senior LKC Quality Control Department official at the I

(f,/ J v',t.':pd;; N b di.c.~.[[ 7.$,.' ' n.f.t.

N . Q h h c N (j M d ' Z .J N
/ Draidwood site ('uring the relevant period was Robert Seltmann. hit. Seltmann :

!

q$.f.i .v,L;..,..gbp'@rQ,h.k^ h has been employed by Comstock Engineering, Inc., since February 1978. Selt.

fE. d.L. l mann Te't., A.2 at 1. hit. Seltmann was transferred to the Braidwood Station
i ??7. !ng:#*p
, . ,, [ . %f. rj .;' /':p. s.yWy,d;..,[*' in September 1983 to fill the position of QA Engineer. Id. Prior to this transfer,t .

. . < hit. Seltmann was employed by LKC for more than 5 yev3 at the Enrico Fermi
*

,...o.m.
.

s. 3 ;. , . ; g[. g . ';; a -
c,- w %.

' '
.

.. . ', !! Nuclear Project, serving in a variety of QC and QA positions. Id. at 2, As
. ,

. I in - ( : " ' .. [ , the QA Engineer at Braidwood, hit. Seltmann was responsible for conducting'--

73? 3 . ' , ' . o * 7 . ', 3 :.' audits of LKC's Quality Control Program; responding to audits and inspections
'

of LKC's activities conducted by CECO and the NRC; and revising LV 'ro-.f' '' , . . - j{a ' ; *, !?b cedures to incorporate recommended changes. Id. at 2-3. In Novem 4,
. ,T < **

~~-
,- ,t -

,, .

-

,y% :, , '<. G a f; *] hit. Seltmann's title was changed to QA hit. nager, a title that more L :ly.*

i ~4 reflected his managerial duties.14. at 3. And, as noted earlier, a year later,. 1. . ,. - a '' - --
a

i. - .- 'g',, ,.j,c'':.2- hit. Seltmann was elevated to a position superior to hit. DeWald and became
'

.,

t ' ''j
g.,'p ' y'{ . } . ** (,.,.";'

* ' " ,, the ranking LKC. Quality Control Department on site. Id. at 3 4.j

3| 9. [9.] De Quality Control inspections themselves are conducted by cer-'
- -

; , ,
S' tified inspectors. The Quality Control inspecurs fall into two general categories:

, ,

' 7 '0 ., ' ' - ,

'

,

,

c. welding and nonwelding. The nonwelding category can be further subdivided~'
,

'. into disciplines such as terminations, cable pulling, configurations, calibrations,**-
, . .

,

*' '
'

conduits, and receipt inspections. See Int. Exh. 7 at 7..

10. [10.] ne number of Quality Control inspectors has varied over the
*

' ',.*
~ -

, ,1
.

. - ;,j course of LKC's tenure at Braidwood, ran'ging from a handful in 1981 to a high
. ,

< .. of nearly 100 in 1986. See Int. Exh. 4; DeWald Test., A.6 at 10.* '-
,

.^ ' "
.' 5 . .-. 3 11. [11.] Until July 23, 1585, LKC Quality Control inspectors were. .,

,
, ,

" '

,7;~ hired and employed by LKC. However, in July 1985, Applicant contracted.''

.

,. J' .'-
' '

' , , with Brand Examination Systems and Testing Company (BESTCO) to provide'*

*

?', . ' ' 1. . . .

Quality Control inspectors for LKC's scope of work. DeWald Test., A.Il at'' -
.

? s 17. Testimony of Romas hialman, ff. Tr. 3806, A ll at 11 (hfaiman Test.). At'J '.-
''

'
- - ,

,

'.
*

, , - . ' ' that time all Quality Control inspectors then employed by LKC were discharged- -
' *'

,

g , '' 't.. . by LKC and immediately rehired by BESTCO. DeWald Test., A.ll at 17;'
-

,.
' - ' hiaiman Test., A.ll at 12. .

-
.

12. [12.] BESTCO's contract with Applicant was terminated on July 27, |/- * -

.,
- '

, .,.* ' , ' .( l' ,1. j 1986, and its functions assumed by GE htCIS.Tr. 6761. Both BESTCO and GE-, .', . . ( e d ,
.

*

, , , . ,; "ef htCIS are what is known in the industry as "job shoppers."'n,8262. Although
'

'' " . . -

,
, ,

,, '3 !, ,; ; ' g *', ,; BESTCO and later GE htCIS were responsible for hiring, firing, and paying the |
"
,

j. Quality Control inspectors they provided to LKC, LKC retained the authonty"

, f ..,
, , ,

7 3 - (m to direct the Quality Control inspectors in the performance of their work*' . , ,..:- - .
.

'
- "N ', ..

*** activities. DeWald Test., A.3 at 3-4; hiaiman Test., A.ll at 12.* '
y , . , ., ,'

'4 ,'. ,3 .: 13. [13.] LKC's construction or "production" function was the respon- |
* '' ' ' '-

..,, .

.

, n.. i .'4 ); , ,..t j (.) sibility of the Project Construction Department. Shamblin Test., A.8 at 6. At |
*

'

, ' T. 5 ./ .'j. s , Q ' - all times relevant for our purposca, the Project hianager was Frahk Rolan. See |'"' *

Int. Exh. 7. hit. Rotan reports to the L.K. Cometock Central Region Vice- |
,

n.
. c- ,t,.,- 7_,,,.
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, , , .

.. .

g. f President, who in turn reporu to superiors in LK. Comstock and Company,. . ' . ..J. ; y
..

1
Uh. '."t,1'Mc,.;

''.Qf $. .l Y., c.,P..U h#. .. k h b ,' Q.,. ,. ' ..cC / . '. v !?;[, Inc. Tr.1300; Int. Exh. 7 at 9; Shamblin Test., A.8 at 6. Beneath Mr. Rolan on
the chain of command are the project engineers, craft foremen, and Individual

3 J.e,7,. ,f.g,.(w..n 4
O %.w .g t. .Q.]hh ,d

. g, s, .., " :i craftsmen. Int. Exh. 7 at 9.,. q
..

.

'. - .. u ,
; . . f g ,.. '? . . . e, 14. (14.] As noted at the outret, CECO is the owner and thus ultimately

" . ' ' '

N
#. **3.M,k* .',.U.h[[#

- A[, is responsible for the design, construction, and operation of the Braidwoode

, W:'O.; .'N 'N . 'J* b|' nuclear station. CECO personnel charged with administering its quality assurance,"i ~ y. 4, . , . ' . '?,7, * '', ' Tf' |.; program do not report to those with construction responsibilities. Shamblin Test.,
-

,
, * *q .* : ' *y '. ,s . - -

, . , C. . eM. . 4 responsible for the construction, licensing, and operation of the Braidwood

(y g A.8 at 6. Thomas Maiman, CECO Vice President and Manager of Projects is
-

. .. w . ~ , . .

. ! i . , /T* . .. ;2 '' J, .N.-
;'.

.
4 ?,9 .'.y y,f.,

, i President and Chairman of the Board of CECO. Beneath Mr. Maiman in the

/

?/ ; .'- 4

.

fxility. Maiman Test., A.3 at 12. hit. Maiman reports to James O'Connor,,J*.
,,

' Q' . . 2.;*.
.-

.

,sj . . .
. . s,j .t.,' . . . .

, . '. ' ! .,' ,.' j ) h* * *+Lm;j: jMr. Shamblin, the Braidwood Project Construction Superintendent. Shamblin

i chain of command are Michael Wallace, the Braidwood Project Manager, and. . , ,1 ; *. .

'{, , y . c '{./
'

,

; ' ;; ~;[,'". . ' , . ;, t 'i .; .c % ~,. . : Test., A.9 at 7. As Project Construction Superintendent. Mr. Shamblin is, ,
*

. , ; .f. , C.. , ,M 2 Y. ,; , (f, '; .*;
". responsible for administering the Braidwood construction contrxts let to LKC

'
i - .s.

.',',. c - [. ,, . i
'

f c,4. and other major contractors. Shamblin Test., A.6'at 3. All told, Mr. Shamblin,
, .

,;'( , y .'
-

*; ( ultimately is responsible for the design, construction, and QA activities of more.
, , . ,,. ,

'.

. /[ -[ |' P 15. [15.] For the past 13 years, Walter Shewski has served as CECO's
, ,;,1 than 4000 employees. Tr.16,429.

*

,,

, ,, .

'' '

Corporate Manager of Quality Assurance. Tr.10.113. Since the spring of 1984,
- - - .- ,

'

3 . ', Mr. Shewski has reported directly~ to Mr. O'Connor. Tr. 9998,10,122. Prior to. s. ( , .

*-

that time, the chain of command was Mr. Shewski, Eugene Fitzpatrick, Assistant
- -

.

.* _
., :. .

,
' ' '

; to Corporate Manager of QA (Tr.10,148), and Thomas Quaka, CECO's QA, .

- | (', % [, >]. Manager at Braidwood. See Shamblin TesL, A.18 at 15; Tr. II,5fsl. CECO QA
.

. r , ,' ," [.* | ..] is responsible for conducting audits and surveillances of activities relating to
-

.

i' -*
.

,a
' . :. J quality to ensure compliance with CECO's quality assurance program. Shamblin- -, . . ..

'.,.,,*.',*g. Test., A.9 at 7.
.

*.,s ; . e, , . ...
,

, ' -
..,.'*._,1. ; *.

''. . . ..: .s : ;--

. , " - .. :
e . . . ( ". . . a. B. Nature of LKC's Qual:ty Control Work

i

~'
.,.

> . .

~
.

' #- ,. - ' . ' [. I accept, in toto. Staff's Proposed Findings 16 36 as Findings 16 36. !
.- - ,

* ' '

, , ( %, 16. [16.] At Braidwood, one of the principal duties of a Quality Con- i,
'.,- .,,

,|' ,- f. . . 3 7.y trol inspector is to ensure that safety related components, structures, and sys..f.-

. -'- *.. c . : , p , ,t/ tems installed by craftsmen are installed pursuant to applicable procedure. See, g, Int. Exh. 40. Work that is not safety related generally falls outside the jurisdic.
% -

..
*

* * Q. . g . . . ~ r ./
;

, . . 'p .. ' .% ' .j;'

tion of the Quality Control Department, in performing his inspections a Quality- . '-

.;, ,

v . .' ' ' < Control inspector is guided by the acceptance criteria set forth in the applicable;' ,,( ' . . . ~ ,3..._>
, ' , - ,' *','/. ; / * j . L . ' ;. '- 4 inspection procedure. Id. The actual inspection, however, is documented on an

,

-

..'.,.t'..

, . % . , w . j,. ; inspection checklist which lists the most important attributes that must be found's. a .

' ''
...6 . . - acceptable in order for the activity being inspected to pass muster. See, e.g.,,. . ...

', *f. s ', '. ,, Q. 0 .* , ,' .' '; , * s M., ' - Appl. Exh.124 (Form 37)...-

-
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N .N hM'"i ~b 17. (17.] Each in'spection perforrned by a' Quality Control inspector is
Ci',+.?OM.'|.hh[.Nl,''[[5

"Q'i C,[|'cs 'Y/?. i.. '- reviewed by another inspector. Testimony of Rogelio Mendez and John Neisler,

N.b.D[%GPN% .*c . ?,i,J.'<h;%d'2Yh['.|.,9,'.
A.25 at 12, ff. 'IY.10,490 (Mendez or Neisler Test.). Since all of the Quality'

''/
f

. , ,,

. $iD Control inspectors presently utilized by LKC are certified to Level II under the
tL ' G , . ; g , ". 4 ANSI N45.2.6 (1978) standard, this review is limited to determining w hether the

. . .f . v3; . "; r o. .* *-

7 inspection report is completed. See id. The reviewer does not and is not required. - *.
,'.

..
, ' ,v,

' to determine that the inspection was performed properly. Id. Also, pursuant to:' *. .q . ( , - %,, ,

.

9:. ' .h[ ''
,' LKC Procedure 4.1.2 (Rev. C), the reviewing inspector must be certified as a''

; ,

.. Y ], ', Level 11 in the particular discipline (e.g., welding, terminations, cable pulling),' [ ,',;
;*

-
,, ,

, ,

(. s . that is the subject of the inspection. Mendez Test., A.25 at 1213. Prior to'
. , ,_

September 1984, the procedure only required that the reviewer be certified to'

];, ~ j, ,';,,
,.o- .y , ,, , , , , '

,

(.j. V' Level 11 in any inspection discipline. Id.
* C:e ? ., 18. (18.] If the activity inspected by the Quality Controlinspector satisfies.

, .,,
' '

', -
; 7 ' .. . * . ^ the applicable acceptance criteria and the report documenting that inspection is1 ,

- Q ,. ;* ^ complete, the work is accepted and the inspection report is transmitted to LKC's*
. .r .. .,

,,

document vault and maintained by LKC as a permanent record until such time' '.' '
-

; that it is "turned over" to Applicant. On the other h nd, if the activity being
' '' inspected fails to meet one or more acceptance criteria, the Quality Control'

,
~ * * 0, inspector is required to document that condition on an Inspection Correction.

,

Report (ICR) or a Nonconformance Report (NCR). Appl. Exh. 40. One of the'

'#
differences between an NCR and an ICR is that an NCR must be reviewed-

#.y'- by the responsible individuals in CECO's production, engineering, and quality.
,

.

.' '. ! ' '* - assurance departments. ICRs need only be reviewed by LKC personnel. In either.
' *

J ' i ' ' - event, the documented deficiency must be "dispositioned." See id. What this.

,

,*3-.' means is that an evaluation must be' performed to determine whether the item,

'

involved is able to perform satisfactorily in service in its "as is" condition or-. -
- ;,

''

,;,, t, - .
. whether the deficiency must be corrected. Id. In the latter instance, after the

. ' , . ,J' ' ' * '

item is repaired or replaced, a new inspection must be performed. Id.4 -..

S' 19. [19.] Until November 1982, LKC performed its Quality Control in.
'

..., g
..i',- 9. spections on a 35% sampling basis. DeWald Test., A.5 at 7. What this means

' '

,

'

is that, for example, only thirty.five welds out of a population of 100 would be
*

<["
,

-

"

inspected by Quality Control inspectors. The remaining sixty five welds would'M .
i-.

. ,

' . , not be inspected unless deficiencies identified in the sample population indicatedf.m e'* *
.. ,

. f. . . , . , , .' . " ' ' ' a: the need to expand the inspection sample. !,'~ < .

'4 - '* 20. (20.] In November 1982, CECO required LKC to perform inspections,Y "*- -

' , ,,; V, ' | ' .M of 100% of all activities requiring Quality Control inspections because of errors
' ' '

-

' N O . ' ?[f' -
'N' *

j |' . - in LKC's sampling methodology. Int. Exh. 205. This change in inspection policy1. , ' ' . *

1 '

required LKC to go back and inspect all electrical safety related work performedi.4 , -
,

.' . . ' '- ,. . ; prior to November 1982.
,

'

)
' 2*.- '*(<; , ' ' , ', , .%. : 21. f 21.] There was another important consequence of the change in pol. |

'

, , , ,

,,; -j icy. An immediate and substantial backlog of approximately 14,000 inspections
*

. .x .s. *^
' ',_ . ,

,'*-(g was created. DeWald Test., A.5 at 7, Although LKC's inspection work effec.
*-

,
,

'
.'. ' . ., ;, ,

<<.
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.v; .

..c. ..
- ly' : :.,:

. ~ .
c

- . , ,
,

..d' ~4 1 s ., ,,.
,

j- a u. .,, . ,
, ..w. , .s ,,

- '

v. - . . .
.. ...

t
.

- . ;" - , ,,, m ...;s c; . .
'' r.,s , y;.. tively increased by almost 200% (from 35% to 100%), this increase was not,_;t.';hj , , .' , p ,.g.] immediately offset by a corresponding expansion of the Quality Control inspec-

,

;

,

;* g . T '. . ' ?.'- tor workforce. /d.

U,,,Q 9.,17 Mv.y, a g[ . M| h
,

-
;*; 'f% Q. 71 22 [22.] "This dramatic expansion of LKC's inspection responsibility hadid I.['OW5W2;'%

h 4 .d ';.V d '. Q.S' W ~i M F.' N' Nyet another repercussion. In November 1983, the NRC conducted an inspection-
,

of the Braidwood facility, including LKC's Quality Control Department. Int.
k. 7. 1?J],*.,*..3..,.'J..M..''''j.k,~e.%.

%
. .A, Exh. 3: Tr.11,47945. As a result of that inspection, the NRC expressed serious. ~, ..r. .v

' 5ft W [g
$/ , , . ' | p . ;, ' r ..' y , ; [ '. y'.+ reservations regarding LKC's ability to perform the inspections necessary to4;

. . . ; . ; ". ' eliminate the backlog created by the change in inspection policy while simulta..

,' t ;x , |y c ,ll 3'$?'%:J .W .' . * c, % > i, neously keeping pace with current inspections. Int. E.sh,3,pa.rsim. Accordingly,.

.; . ',i . . " ,'" M C the Staff contemplated ordering Applic.nt to cease all electrical installation work
i/i- '

; *> '. .,V until the backlog was climinated or reduced considerably. See (d. ;

*?
,?,', .|y ;'.'.'h -f

^

'''';,g. .

N. , , . .?p t, 23. [23.] To address the NRC's concerns regarding the ability of LKC
-

'

4'[ '; k
6.,|'.i.',. P .|. g ';,p/a

to perform its quality function effectively, Applicant and LKC had undertakenc i

[ *3.J ,.- b,T(i. y,M
J the following measures by biarch 1984: (i) LXC created two new supervisory

'

. .+3
* *q ,;[,' ' ,S ,. * ?. g. j

. .

g' <. '.J.
F! positions "Supervisor of Inspectors" and "Lead inspector" - in order to' r. "provide additional uniformity of inspection" and (ii) LKC expanded its Quality

-
'.,., ,

' ; ' . ', Jf ., *i Control inspector workforce from twenty two to fifty one. Int. Exh. 7 at 11. Thisr

;
. ." j . ' , " . ,- ' F .) ',' ' ';j increase in Quality Control inspectors was intended to ensure "that timely ;,

, .' ' i f.1 ; irtspections are performed and that the number of backlogged inspections is !. #;;, .-.. .,

'~(.:( .iy reduced." /d. In addition, CECO pledged to "monitor the progress and closcout'.s . , ,

'

. of L.K. Comstock open items" and "corrective actions" as well as the LKC
,- ;

' : J ^ ',3 Quality Control inspector workforce to "assure' that it is adequately staffed to
'. .

,
*

address any additional ' work . . . ." /d.,
- <

'] 24. [24.] In'hiay 1984, shortly after CECO had been advised by the NRC
* '

' - ,,S . : a. ,
* ;* '

of the need "for more aggressive, CECO management" to ensure that its contrac.3-, ,

,','*;" . , tors remained in compliance with applicable regulations and other commitments
}

* '
. -

,
* '*

e ' '. . .' .: (Int. Exh. 88 at 1), CECO selected Daniel Shamblin to replace Richard Cosaro.
'

*i- 1. ' - l' * % '>

'3 as Project Construction Superintendent at Braidwood. Shamblin Test., A.2 at it..," , '.,'.,.,''.a '; ( Tr. 3815, hit. Shamblin, who is a Registered Professional Engineer and holds
,

,'
'

' '
-

'
.

,
,

, f ; ; , ** .
an hi.B.A. frorn the University of Chicago, previously held the position of !

'
-

S. ,, , *

Project Construction Superintendent at CECO's LaSalle County Nuclear Power.. . ., . ,
.','

. ' ,
- n' *

.' Station. Shamblin Test., A.3 and A.4 at 12. Shortly after assuming the Project
- - *, , . .

,

N''- ''|'*
'

c- ? Construction Superintendent position at Braidwood, hit. Shamblin observed that
,

,, ,

; ."~.'i . ', # . . . , ' . * U.I LKC was "having difficulty coping with the inspection backlog problems." /d., !

,
.. . , . .

, . ,"
. ,' '.;.3,;' ( A.10 at 8. Irrresponse, a number of discussions between LKC and hit. Shamblin

*

at . - . . , -
i'

[', d'i' ,4 " . , were held and, to allay hit. Shamblin's concern, on June 5,1984, hir. DeWald
i

-
.

,

: . 3 , < ' '. ** i,;.,i- submitted a plan pursuant to which the backlog of inspections in the welding, i*

,(, ,3 . , f . . % 4 cable pan and cable tray, conduit, and terminations disciplines would be targeted}.;. . ,- e pp*(.. for completion by July 12,1984. Int. Exh.12; Tr,1338 45. Under hit. DeWald's'.,e,,,[' f .
,

:-
', . , -., ,

* ' *

plan, however, the backlog of inspections of junction boxes and small equip...
.c,,

;,

*a2
. ,v c.4, ' ', ,'E. 5 f;. ': . , ment would exist until September 1984. Int. Exh.12; Shamblin Test., A.13 at

J

*
.y4

. c. ,.* . .

v, . c,
... ,

,, c.. i , ,,
.. *g*'

.

;,. ,g e'.

.~ : e i.a ,- . < ''
565 ..

{

, . I

\s

.

[, % %.
* *,

,
L $

% g *

*., * A, .
4

4 4 -

,.},
'e . ,

#g % .

%
g ; < ~

.=
,

,



.

~~-
.- . . . 7 + . < ,

i ** J S -*.
, .

t ;
,{,, ,% . . i'..'.''-|.

,
,

, ,
'

''.. ~ .
. '

,s .|*. ' . ,

, ' - ' *

1'
_,, , .

.

, ,

],, .
,' '

'
'

' '

t.'.. j; ''>
t

a .
,

"' '

4. ; ,.
- --

. . ,
,

' ' ' '' ' ';. ,' '
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'

. . , v. , , e s..-
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. . , . ,

2 ;3: 7 4 v.y ;> ; 3, -,

. ', d.a. O, / l M. ;r %-
,

,. . 3;.

L M . W ' M ' d ;.g ..Y : ic . ' . ,.C.' 1011. Under hit. DeWald's plan, twenty LKC Quality Control inspectors were
- s.. 4

. ...

kN3*/?i f,*i a/ j,[,}{[ ' .S.I.(??b.N.'5M{N lM,'
.

dedicated to performing backlog inspections and thirty.four Quality Control in-

.Q J s(,,,
] spectors wcre assigned to "current inspections." Int. Exh.12 at 4 5.

1, $'M. hQ[V. ",Y.I ';Q'iph, .Mh[ p,f.<i N 25 [25.] hit, Shamblin was not entirely satisfied with hir, DeWald's tar-~*

.4
F . [. ., d.*h get completion date of September 19S4 for the junction box and small equip-W t. ., , ,

*'|* ' 13 . .f - J. ', p a *: < . , . ' ment backlog. See Shamblin Test., A.13 at 11. In a letter dated June 9,1984,*
.-

,c . h , g ? q. . . '. >s.' hit. Shamblin informed hir. Rolan and hir. DeWald that according to CECO's
f.,_, ' q ,,1 J ;.,, ' , ' records, the amount of all backlogged inspxtions exceeded 6000 in num-

..,':
,

J. j i ' ~ ,. | '' 7.' ' ' ' * - bet. Int. Exh. 8 at 1. hit. Shamblin observed to hit. DeWald and hit. Rolan that..

i' '' ' k i.. (. ' ? i CECO was "very concerned about the large existing backlog" and stated that
' '

[ !.s . ,,'..Q~,'\'''*f j..

"[r] education of this backlog must be thejirst priority of LKC Production, Engi-

t neering and Quality Control pensonnel."Id. (emphasis in original). hit. Shamblin

'. 4' , . . ' ~
;" Y.- '

- .-- ., , ,
* ,. , , .! also took note of the fact that LKC's request for additional time to reduce the= -

,

. , ' . ~. ' ,..*,'''s,,-
'. : !

inspection backlog had been granted, indicating that "positive results (i.e., signif-" . ' . .

A,- ' (.' ' t ~' icant current inspection backlog reductions) must be seen very shortly."Id. (em.*.-

.V .;; ;
~,

, , phasis in original). If such results were not soon forthcoming, hit. Shamblin*

was prepared to suspend LKC's operations. Shamblin Test., A.18 at 15. Finally,r

', * , . ' ' hit. Shamblin directed hit Rolan and hir. DeWald to report to him every hion-'

,~
'

d:y on the progress in eliminating the backlog that had been made the previous-
. .

' ' ; +

' *'

week. InL Exh. 8 at 2..
,

" 26. [26.] In hiay 19M, LKC developed and instituted a system to enable- -

"
it to monitor the progress of the $ctivities within its scope of work, particularly* .

. , . . ,,,

- ' '

t those intended to eliminate the inspection backlog. DeWald Test., A.17 at 20;= j .
'

Testimony of Larry Seese, ff. TY. 2330, A.5 at 8 9 (Seese Test.); TY. 2498. Under** i.

,
'

, .
- ' this system, each Quality Control inspector was required to complete and submit' '

.

_
- - '' .6' ; to his lead inspector a report documenting the numbers of inspections he had

*
-"

c ,;-
,

*
- completed that day Seese Test., A.10 at 11: Tr. 2518. Tne lead inspector,. ,,

' ' ' ,*- > . ' . .
. would then use this information to compile a daily inspection status report

"
? '' . ;. for his group and submit this report to his supervisor. Tr. 2518, 6350. Each,,

.,
'

. , - supervisor in turn was to use this information to compile a daily status report. ,-- * , . . s,,-

' ' for each of the inspection disciplines under his jurisdiction to be submitted,- . , ' .
,

'

[. , - r '. to hit. Seese. Tr. 2388, 2518. hit. Seese would use the information obtained| ,. ' '
,

f ,t*. ['' ,..;, from the Qtulity Control supervisors to compile his weekly status reports which''
. ,

' .3 .'
were distributed to senior LKC Quality Control management. Seese Test., A.5* '

. .
. . . ,, ,, ' ' ,

.

, ,, . . e: , ' , at 8. hit. Seese's report was used by LKC to determine, among other things,. -.

. . .. ?,'u .,.. &,. whether in light of progress made, target completion dates set by LKC were
- -?,q'.' ;

**

,e., ' . . . . ...e ,|,. N feasible. Id. at 8 9.
-.: . ,

' '

J '['.,. " , ' M 27. [27.] While the status reports served an important purpose in enabling
*

, ,-
,; . ,, ,,

. > .
* ; ; 1. '" LKC management to monitor effectively the performance of the Quality Control,,

,

-

., ,,

", # !. , . ',, ' . 4 .' . * d [,' , Department in eliminating the inspection backlog, that also caused consternation
~*

n. x S. %-9,;* i , , j . ,' , j
.

. ,

on the part of LKC's Quality Control inspector workforce. Tr. 2370, 2376-. s

77. This was because it was possib!c to use such reports to monitor an individual." ",**

'.. - , _
.- ,, a;

n . ...
l.- , .

,

,
e .

,

.t.,. ,

* (

. ,- . 3 ;

'

. .

O.

4

. , ^,

" *
.

,

4

D 8

g; *- m

e 9

%



7,. .g ,,. -
. 7 .. ,

- * -n r ..
.

,
.*

, , ,

.c c -

, -
-

. v. ., .. *,
.

. .' -

.
-

', :/
. . . -a. . . . .'- -

. . . ,-. , , . ,
, ,s - -

,. 4. ,
' . ' ;- ,

- . s . '
, ,

,, .

,
,

'-
,,

,

'

.

c -

a 5' '. ' ': inspector's output. TY, 2522. Inspectors were concerned especially that the
-

,

"'' ''
*

, , daily status reports they turned in to their lead inspectors might be u;cd by..
*,| : ,

*
.c. ~ . g . . : < | management to establish quotas or to punis!} them if they failed to perform.

y. ,,* A f, .,i', . , ';* i , . .: ./ . a certain averape nt:faber of inspections. See Tr. 2370, Dep. Test. of Mark
.

.
,

. , 5 . [N:' ."' g . </. y '.' Klachko, ff. Tr.18,539, at 98100. To dispel any apprehension among the'. C,:p, ; t, ~
', -

,.

W; *-). h Q ' k..i,3
-

,; . ;M 4 .T.,,Ni. f Quality Control inspectors that the status reports they wre required to complete.
'.

.'.MI[,D.d '.'[_ ,. ;').h' would be used against them, LKC met with the inspectors in October 1984
''

,

c . . %. / :* * ';. ,' % t ; , . . ,, to explain that the purpose of the status reports was not to monitor the daily,

'O - | ', - - J
~ c.., .. output of any individual inspector. Tr. 1576 77, 2371, 2498. The inspectors. , .' '- .,;;,.g''|* '.*4' were assured by LKC managen.ent that their status reports would not be used.'

g, , C
,

." . , , ||. . . ',.:, ''
to establish inspection quotas or to rewarJ or punish them for their inspection

.;
,

' ' . . - . , - ; ,s . ', , output. Tr. 2498. LKC even decided to post the weckly status for the department
"-,

, _ " .
, , ,( ,?'...- on an office bulletin board to develop a "spirit of togetherness and teamwork"

' .

''
>

.

?. , . s,- 1 ,. , %.'.m' between the inspectors and their managemenL Seese Test., A.5 at 9; Tr. 2499.

" ''
. . q

", ' ' C ,;. }.. .. 28. [28.] Also during this time, Mr. DeWald would meet with the LKC.'
- *-

..

* };. * Quality Control inspectors exh Friday to discuss LKC's inspection activi-
-

.

,, . , ' ' ' " .'

,3 ties. TY.1786. During these meetings, inspectors frequently were exhorted to-, , .
*

'

p '4 ' ' ~''

i redouble their efforts to eliminate the inspection backlog and perform current
- -

ss,
' *

'

:. , ,- inspecdons in a tirnely fashion. E.g.,'n. 4241 55, 7567.

,

- .- :' '

29 [29.] In April 1984, after LKC had requested and received from CECO-

' '

, (-*
- - j authorization to hire fourteen additional Quality Control inspectors (int. Exh. 9

at 1: DeWald Test., A.5 at 7), LKC launched a recruiting drive. Id. During this_
.

time period, however, there was a shortage of available experienced electrical.

,

inspectors. Id. at 6. Consequently, to attract new Quality Cor'.rol inspectors,
- -

' '

LKC usually had to offer a salary that was higher than that being paid to its' ' ' '' most senior current inspectors. Id.
- - - -'

30. [30.) The disparity in levels of compensation of newly hired inspectors.
* *'

fostered resentment on the part of LKC's veteran inspectors. Int. Exh. 23;.

, ' - * - TY. 4034, 7740. "Ihat dissatisfaction was exacerbated by the fxt that thesc,

- -
,

,

inspectors were required to provide the training becessary for the newly hired
. . ...

,',
,

,. .,- inspectors to obtain their certificadons. Tr. 4034,7739-42. In this connection, it
-

.

* '

should be noted that even though a newly hired inspector may have been certified. ., , .,
,', '

as a Quality Control inspector at some other nuclear facility, he was still required
-

.. , .,.
' ' '

to be certified to LKC's Quality Control procedures. To obtain certification in.
"',

| ,,t any particular discipline, a candidate was required to auend 31. hour orientation, , . . ..
,' . , ' , *

. " '

, . , . lecture, complete 8 hours of classroom study and 40 hours of on the. job training,.' '', 2.31* and pass both a written and a practical examination. Tr. 3951,7737..
,

* '

31. [31.] To make its pay scales more competitive and thus reduce the
'- ,

|
, ,

",- .. ; number of LKC inspectors resigning their positions for rnore lucrative opportu.
-

. .

4 ;- ('.'.' .~''
nities elsewhere, LKC initiated in April 1984 a new compensation policy. De-. .

,

. -
' '

' .C Wald Test., A.7 at 1012. Mr. Manno, LKC's Corporate Manager for QA,QC
5 .: -

.

.' ,' Services, decreed that retroxtive to April 1,1984, all Quality Control inspec.
. ,

f, ,
'

. ,i
-

. ' .
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.JQ ";3 ..; g. ''J /. ' 4.',, . tors henceforth would be paid a minimum of $12.00/hr. DeWald Test., A.7 at-

.

[J$M.T:C.d1,' .i;J>-[,h. 'J, [",, ' ,i l'l. Funhermore, inspectors would be compensated at the rate of $.50/hr for
i.,?..$jf'h;' [irc T G p $ $ k - j ,j

''

si ,' .. - Y S each certification they held in excess of one. Id. Inspectors who were then mak-
'

N'M.g.p.p , .!hkkf*y;; (.W,f.d,]
ing more than $12.00 per hour would suffer no reduction in pay but would

h,O - p ,: ,r be required to be certified in five disciplines. As a result of this compensation*-

h , . , p.y , 1.' [Q.'. ?W Q.fcil' Z $ | policy many of the veteran inspectors received substantial raises, some as much
.,

,

q . j ' " , '- "[< i . . '- . ..'1 as $5,000.00 per year. Id., A.9 at 1415. Acc(. ding to Mr. DeWald, the new,

*' ". M '* policy "put the emnhasis on the individual inspector to excel and," as of May=
, - 7 <- g . .- .

,

!.' 1984, appeared "to 'oe accepted quite well by the existing group of Inspec-~ , , 5'.
"

( , ,' c , r y
-

, ,
.. ,,

'

g u ,

'- ~
.f ',

' tors." Int. Exh. 9 at 3.
-

-,.

,O . s. . ;' ' ' 32. [32.) The new compensation policy, hovcever, had an unintended-..

i' : consequence. Since an inspector's compensation was now tied to the number|''
+

.

'

O' . . . ' ' . of cenifientions he held, it was in his economic interest to obtain as many+
, .,

'

Y ', ! certifications as possible. Int. Exh. 9 at 3; DeWald Test., A.9 at 15. In one
' *' "'

, ,

' , ' sense this was also to the advantage of LKC because the more cenifications' ' . 4' ,' ' *
,.. ,., ..

' '

$f * an inspector held, the more fic.!bility LKC would have in puling his abilities' ...
,

to use. Secse Test., A.25 at 15. see Int. Exh. 8 at 5. What LKC failed to'

,

',- foresee, however, is that the poMy they promulgated would set off a flood. ,
,

' ''
of rec.,ests from the inspectors to mceive the training necessary to certify in

h . i- new disciplines. The reason LKC v,r inundated with requests for training was
, , , ,

-

1

because it turned out that the only 3, oups of Quality Control inspectors who-.

, . , ,
- were eager for cross training were those who held multiple certifications; all

viher Quality Control inspectors were eagcr to obtain cross-training either to'y
*

;; .

,
, ,.

<*

-J maintain their salary or tc earn more money. DeWald Test., A.9 at 14 15. Indeed,-
s,
'

it appeared to some . u m.my inspectors were more interested in receiving--
,

, ' , training than they wt n performing inspections in the disciplines in which. ,
,.,

they were certified. DeWald Test., A.8 at 13." "d-

', \ ' ' > ', 33. [33.] Additionally, because cross training was to be provided by Q'ial-'-
.,

, , , ' i. ity Control inspectors, it was necessary to arrange matters sucli that an inspector- '..
,

- . ', .,( .,', >< 7 ,~ vould be able to perform inspections and receive trainin; in another discipline
'

, ,

,,i, limself. Id. at 1244. Funhermore, LKC was confronted with complaints that,
_

,
, ,

- '' '' many newly hired inspectors were receiving precedence in obtaining training |, ,
'

,

5 '. ,
' , ' , ' ' - ,.. j respond to "these unprecedented demands for cross training" and to minimize

3.[ "to justify their high salaries," as one inspector later put it. Int. Exh. 23 at 1. To,. ;
,

.i; i , ;
, ',

, ' , :;i ', -4 disruptions to its inspection work requiraments, LKC established training sched-,., , ,

,i ules and hired a training coordinator, who began work on June 1,19M. DeWald"f;, ', 4 , , ,
'

..'7,}.; , " .

;, i
'

Test., A.8 at 1314 |f.7,' +- .-, ,,

d.'y',Cy# ''

an automobile accident on June 25,1984. /d. at 13. More than 3 wecks passed

- ' ' q , ' . ; ', . 3,. [34.] Unfortunately, the training coordinator was injured seriously in
'

'

' ~ , , * g'.'-
..;

,'

; before Jeffrey Dominique was selected as his replacement. /d...:. A,q., g r. 'n. ; -
.

S'f - ?. ,s s 7: , ,; 35. [35.] Also, requests for training frorn some inwctors who were
'

.,
~

, . ' , / . assigned to high priority inspections (such as the inspection backlog) or special- -
.., .

,- ,.x. <,

g ..* ,
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u

%,,,
1 9'
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,', , ' ,. , .Why :. , . ,
'* * w , ,..-. . . . . ... , .g: ,.A,

., . , - . -
t e r t.,, ,

, .
'

';4 s ,,.,
,

'

. , .., .,

.. ,
.

[ f ? y, .. , *~. 4.. .- .;

W. ,W

e.' f. . ' ,, '.p .
, m. projects were denied or postponed by LKC management citing the press of ;s

y E,g businos. See, e.g., Int. Exh. 66; DeWald T':st., A.8 at 14. In fact, on August 24,

, 2 %',i,.' ' !. . .'9 ~;] .| ,TJ. . ?. t . e. ", '; A f 1984, all inspectors assigned to perform welding and configurations backlog
!i k ,'* % '' @ * $ .|- [''; 'X'p,. inspecticns were asked to forego cross training until the backlog had been I

...,

,

h.b.b.',* i
,

' kO'h..I (O $M '. M M J
.

eliminated. Appl. Exh. 42. 1

b/' $j,Mbb. 36. [36.] Finally, it should be noted that du-ing much of 1984, Local 306
,b.(JS i p 7 .C..M19 |Vi|| ..'. of the Pipetitters union sought to obtain the right to bargain collectively on

y v y . ', 3, ']Q3j , y ;. behalf of the LKC Quality Control inspectors. DeWald Test., A.ll at 1516;
";' a .;g-

: .. ,], , . . ,, ,' ; Maiman Test., A.10 at 910. His organization effort culminated in November
'1. - -.

, ,

' ' p Q. ' ".' l 9 c, ' 1984 when a majority of LKC '2uality Control inspectors voted in favor of
* ,' . - - -

,. ' | "' h , ', ! c.[ ,jf./ ' ' ',; 7
~

the union. Maiman Test.. A.10 at 10. However, the validity of the election
'

.

i . . . . a . ..g . 9 | ., , ; . G , was contested by LKC and the issue was not resolved in the union's favorc', .
.

,

. O. ,* . , %7 , , J . ~. '.x until April 1985. DeWald Test., A.12 at 16-17. Contra.: negotiations betweenJ -.

C . -< ' , ".. , ,.;J'y_ . 7. .!; M Z).;, g:]
< LKC and Local 306 began the following month (id.), but soon reached an

/, Q ,' t ;,'
.

* ;j. N, . .,, *
. . ., y. impasse. Mairnan Test., A.10 at 10. To break this deadlock, on July 23,1984,.

; , c,'- ' -U Mr. Maiman contracted with BESTCO (which already had a contract with Local
.''; .

*

,,6. cQ ' .I ( ' A 306) to supply electrical Quality Control inspec: ors for LKC. Id., A.11 at 12. Oni-

'", ; ', I
* * ' ' .. f c '' , ' 1 that date, LKC laid off all Quality Control inspectors, document reviewers and

,,/ 5 clerks, and Quality Control engineers, all of whom'were rehired the next day1,9i-
. ,

'

i .;., by BESTCO. DeWald Test., A.11 at 17; Maiman Test., A.ll at 12.'
-

p- In addition 1 add the following five findings (37-41):-
,

. , - - '
: 37. In July 1982, newly promoted Quality Control Supervisor Richard

'
,

'-
*

Sr.klak wa charged with 'he mission by Comstock. construction of trying to. .
-

, , ,

'
' ,

bring the Quality Control department tander control and to organize a produc-
-

,, , ,

tion system for responding to the.iAstallation reports from the production de--, , s,

partment Tr. 801415. At 24 years of age, the young Mr. Saklak had previously
- <

, , ,
'

been employed as'a cost and scheduling engineer at Edison's LaSalle station. -
. .

. and immediately prior to his Quality Control L. assignment had been a planning.

'*
.i- and scheduling engineer for Comstock production. Tr. 7992. He had no prior;; '

- .

' 'f Quality Control work experience. Very quicxly aft r Mr. DeWald's appearance. j, ,' -. , , *J . ;
'

'

; n*

as Quality Control manager in August of 1983, he evaluated Mr. Saklak as a, ,. c,.
,

f. '
'' '

. .,. , ., "very aggressive individual" who had taken on added responsibilities under him,- - -

'' ', dutics that would have been performed by an Assistant Quality Manager,"with
'U- -

,

^ ' "*
.'j,, ' . . . . . . } great enthusiasm and zest." Mr. DeWald concluded that "Rick is a real asset

'

7''d'- 7 c, to the Braidwood QC department." Int. Exh. 52. When Mr. Saklak became a* * '

' , ' . ~ ' . - ', '| , ' . '

,
'

Quality Control supervisor in July of 1982, he shared his supervisory position..,
.

''i ! - ^
with another individual. At about the time Mr. DeWald becama Quality Control'. '

| * ; .{ ,J ', ( 9 , , ' ' '
-

':. Manager, Mr. Saklak became the sole supervisor of Quality Control inspec-
-

, .

.

.L i .,: . :' :. '
38. LKC replaced its prior Quality Control Manager Romas Corcoran

*

Lors. Tr. 8000.
- *

(v,W . . .. y n '.',.j ' .
. .. ...

,' "-
| ' . ; c.c , ;.,

' - ' '

. ,...,- with Mr. DeWald in August 1983, because Mr. Corcoran had been too quality
'

.

v - -y. | .- ( conscious and not sufficiently construction oriented. Tr, 1220 27. Mr. DeWald
- .
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s,. . ,
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, ,g-
~ <
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-
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~:}p.[) *. ' .;:~
.. ..

?;, 2 -:.i; ? 9 4,._.-

w.|..s:N . .'sP ,. , i x: ,w
, . ' R * ' '.; ~' ' ; Q )Q , },Q.f*.|' 'Q; n

.] y.ff C,$.MM;- relied upon the Friday meetings, referred to above, as a primary means for

@;[g.]d:bu.{Tf%,%%g)J.|ILOsM y, Q Ji/ .6 fys G communication with Quality Control inspectors. Tr.1786. hianagement usually
described those areas of inspection that were behi'nd and those areas that needed

?yyW.g Q.e;SM'O:44 r. IM more manpower allocated to them. Tr. 4241, Assistant Quality Control bianager

'

b . M .)"$ p. 7 N D },;g[k f [b
/

$ Larry Seese would read % statu: reports that detailed the progress being'

. . ,"A:.g c ,c J't. ./ made on projects to elimina:a inspection backlogs and the projected dates ofd.]. ejt
c1 v. 7 i ', 'f "$f f."'l ;' i',.

*

completion of those projects. Tr. 4243, 6871 73, 9663. John Seeders testified' "

' q . ? ' c 3 $ y' g. -:o y,, that at these meetings Mr. DeWald commented about being under schedule''

.

'. ; Tj . U .'., J. / '' * ',, . [ pressure from Edison. 'Ir. 7567. From these meetings, Seeders understood thatL...,- - *

.f. ' > < ~ C .,;|f,9 'S , , the quantity of inspections was emphasizcd over inspection quality because the"

, " '( ' , : , ,,
weld inspectors would comment that "DeWald wants numbers again" when' "'

9;.*** *
,,,,

hir. DeWald pushed inspectors for greater productivity. Tr. 7566. Quclity Control, -
*''

|c e **
,

, ,,

.1,1 M 'j- Inspector Terry Gorman also inte,rpreted these weekly meetings as reflecting
'

; .. . . i , ,,.

1.g '". 1, ;3. J'd
'. management's emphasis of quantity over quality in urging inspectors to performd ' { .'/ ' '

.,

%' . h.3 diH more mspections. W. 5798. Mr. Gorman recalled Mr. DeWald's complaints"

.' ! . ' .; . '' ' . a -f - that not enough work was being accomplished because too many people were
.

'

|.' li sitting around tha office when they should have been out in the field performingd

,

-. .
, ' ' '

< , < ? v. more inspections. Tr. 5776-77. Quality Control Inspector Robert Wicks testified
'

. /.
'

; _ f ( *'. . , ( b ' ] that he believed quantity was emphasized over quality because Comstock'''
- ,

"
,

management was trying to meet Edison imposed deadlines. Tr. 7077 78. It was-J 2..s,

. .f qy- shoptalk among Quality Control inspecto.3 that Comstock stressed quantity over
, ' ,

.

.
T. quality. Tr. 7087. Several inspectors' remembered Mr. DeWald's talking about

y ; ,' ,h ;~. J [ l
.

,

g| bg *

a minimum required number of inspections to be performed as an attempt to:4 q.
-

, .,

.{ - eliminate inspection backlog. Tr 68.66-67,9240-41.
.

.

l 39. Six inspectors testified that Comstock Quality Control managementV . .
- ,e

. ., . "; , '- >

' ' ~ f was pressuring inspectors foi production under an Edison threat to cancel the..
,

,

.; u < Comstock contract if the inspection ba klog was not eliminated by certain
'

...

y'N 2 ,, 1 ., . a - dates. Gorman, Tr. 5840-41; Holly, Tr. 5151 52; Bossong, 'lY. 9857; Hunter,.*
. ,

, . : %, " ,;,} .
.''r .' , R. 8499 8500. 8744 47; Peterson, Tr. 5950 51; Seeders, Tr. 7567-69. Threc* ''L ...

i> d ' [ . . , -
'

inspectors acknowledged that the threatened loss of Comstock's contract was'

" "

.;, - ' b . . ' .' : r,hoptalk among the Quality Control inspectors. Bossong, R. 9857; Gorman,-

'

f''[*,j: ' '

- ^ ,J Tr. 5840-41, 5871, 5tS4-85; Seeders, 'Ir. 7568. Mr. Seeders testified thatw '

i

" X " ,;. #, M.' [.; ; 'y 'i such shoptalk was fairly common when Comstock was not meeting its dead-"
.

,i, - - lines. 'lY. 7568. Inspector Danny Holicy recalled a meeting in the summer of'

. D. g. . . t 9'E ', 2 ' , %''[,.J. 1984 at which QA Manager Robert Seltmann indicated that if the backlog of.

I. , i. . , ^ . . . . ?. o~ 't , ,i ;.M inspections were not eliminated, it could mean that the livelihood of Comstock'.-. .c. ..

?a .. . ;a , ,',y't:.
,

. . . - . ,.s- at Braidwooo would be lost. Tr. 5151-52. Inspector R.D. Hunter testified that<

m.. . , x. s ,,s.. ..

j; more than once at the weekly meetings during 1934, Mr. DeWald had stated
.

?//; j . , ','# 1
* ;

' |.
J,y ,i@ ' '. r' . /, g

,

J
..g,7e . , that Comstock was in danger of losing its contract if it failed to satisfy certain..

.,. .

. f. .m. W V ,p ' r; promised completion Utes. Tr. 8499 8500, 8655, 8744, 8747. Inspector Dean[. r 3 Q fe..f f.

,e .|j:','' p .'/ ' ' r ,. f '| ,.
."!

"

3 < 'n g, r c,3% '
'.''a*

Peterson recalled a specia.1 niecting where assistant Quality Control Manager,

[a.
'

| Larry Seese indicated that things were looking very critical for Comstock and-
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.
;

s. , , q'. f 3- /* : .y. * ;' ,:
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. ,' ''x- ,,,
-

(;"; , | n. .m m ; L ~ :, . - v.''

~ - -
i.. . ..

,

U
_'.4

*
..

*

~ ,

'",, .~.

v . ., e- ,
, .A.',.

.

g. .+ . , . y .;,. . .
.

e .. . . . . ~ .,,; .: x,% .;.
..

. .6 9 ,u- . .m ~

q.p, j, 3 , ' ye q.; 'lQ that everyone's help was needed to eliminate the backlog. Tr. 5950-51. Mr. De-
.

, ,

J./M jv.'2 '. ~.. J Wald acknowledged such a rumor that Comstock was in jeopardy of losing

(N.''N.5'M'd,Yz.U[a'di4'.,'? |... s .A.y <.y W .. J' ' ;; |.;' d. h !-[,k M, its electrical contract However, h6 recalled the rumor circulating in January
spyt' ~ ;h ' 1985. Tr.1345-47. Ultimately, Comstock did lose its contract for a portion of the
gfqp.r'e/ 'c; . A-..

e i4
., Jr

2.[M6Mhh
.

e'f,u.*,{,n'-f?.h..
*. electrical work on Unit 2. The Gus K. Neuberg Company has replaced Comstock

-
.

h%d.l;;.W;M-}h.k.I.$/,
M @, for a portion of the Unit 2 electrical installation and inspection work. Tr.1349.

4"." [.. ;4 40. In order to monitor inspector productivity and manage the inspection

d_ . q f . ' ,uf?. @d'! , , sg Q, ,
. 6'q ?J.; . ; r. ,W y L'. backlog elimination program as well as the performance of inspections on
'.[, ' 3 , U I*.' ,' E . . current installations, Comstock's Quality Control management developed a.

j T status tracking system. Under this system, the scheduled completion of various...

4 ,' '..d II/Li..EJ//,g*] inspection tasks, including the inspection backlogs that existed in the, spring
'

P. : c 1, '- G . . , y ,. 7 .. , of 1984, was projected on the basis of the nuinber of average inspections, .

''f. cm ; .(< . ','.:),N.7.;; : an individual inspector was expected to perform in a day, e.g., an averagei' .

,

. 'h ' L ,
- . (' ' i - . '] L .I. ;,, j j expected level of performance, goal, or quota. Int. Exh. 23; Seese Pref.,., f " ' ' 'g' .,*

: ' i< 4 - ff. Tr. 2320, at 8-10; Seese, Tr. 2350-51; Saklak, 'IT. 8116 18. Ibr example,
-

. ,, 3 . ,. .e
.. .. ; c'd. . l. .

., ,, .

* 3 ', / ."f: ~ 4 Mr. DeWald's early June 1984 backlog completion schedule was based on
' *

.:,
,

,t', . ' ' ' . , -
'

( c the average of five welding, equipment, and configuration inspections per day;,

,,'s .-:* ' 7-

: e
' 1,. M six termination inspections per day; and seven conduit inspections per day. . ", .<

,

'

.

''

on average. Int. ExL 12. The satus report figures showing the number of.

'7.

(- ,. ; - j
~ reports, then passed through the in:;pectors' leads, who summarized and routed

'

inspections actually performed were compiled from individual inspectors' daily
' '

' "-
, , .,

.them to the status department. Comstock management posted the periodic status. , . ..

. . , , .

, reports for Quality Control inspectors' information. Seese, Tr. 2498 99; DeWald,..
,, ,

> ' - * Tr.1576 78. Comstock management acknowledged utilizing the status reports, . , .
+

~

; and traclring system to regulate inspector overtime assignments, and to transfer
' * '* - *

, inspectors from one inspection area to another. Seese Pr:f., ff. Tr. 2320, at 9;
-

,

Seese, Te. 2350.-,.
., ,

l' ' i. ' |', | 41. It is against this backg ound that I consider alleged harassment, in.
'

'~
.

,'.
,

' ,
'

timidation, and discrimination cited by latervenors in their inspector harassment
- ,- ..,..

,
,

,'Ro.*'. . contention. First, I take up the matter of Worley O. Puckett, a Level III Weld. . -,

~
,,

7 ' , '- |i .~,I u..|.' Inspector, who, according to Intervenors, was fired by LKC because he "[made]
'

*

' . . ; .. . '| , : , . . . , ' . . , numerous complaints about safety and quality deficiencies which he identified
* ^

(. (3 ,f '' 9''*- j in the course of his duties at Braidwood." Second, I consider the case of John
,

'

,.
,

. J ,,1 0 ' . ' '- '

|, Seeders, an LKC inspector who allegedly was transferred out of LKC Quality. . .

,' . c ;i ' " ; ,". . , ? ',[
' i - -

y . ' '.cf. '|'

Control Department to a clerk position in LKC's Engineering Department "in re-*
,. ,' , ' , *

taliation for his expression of quality concerns." Contention 2.C. Third, I discuss.

'D, , ,1.f|? .' Q ' ''; . ! ,f' . g . ,
,

.,:'
.

the complairits of harassment and intimidation made to the NRC by twenty four,.,

'

. . ,;. t ;- "- ' ' ' . ' - LKC inspectors in March of 1985. Finally, I discuss additional instances of. .

* ' ' , } . . .- (E ! '. b,. h, ,[ ,, ' [ ,
'

alleged harassment and intimidation not cited speclGcally in Intervenors' con-"
,

.. . tention.Jf 7.i G
''

s ;..; *c . '*
. ..

''f *
* _ ,

,
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Mkhhs'h. b.'w..+y ;W;*|f.|c4 'N'(kh :'i' '-
' : ;.; e, 4 #..M.. S.a,,y .. i C. Alleged Instances of flarassment, Intimidation, and Production
- .. .. .... >

Pressure''

,

qs.s:.< ,V m u|.[ha g|'y.$, kl.5,,N.%'Y*00& hb3 1, Worley O. Puckett

q'..Wh N. i ig . .yy~y,E,r. '',% : '4
;.

.

42. In the spring of 1984, Edison and Comstock were responding to'. .p ,

j 'tj,i[ j;f .( ';( NT. ;: #." concerns expressed by the NRC regarding the continued effectiveness of the
.

f . .. o z7f. ",. . cy J. . , % Comstock Quality Assurance / Quality Control problem to address the enormous
.

' C T ;2 v's f;g:. / :. ;.5' '". backlogs of inspections and quality documents requirir.g review. Int. Exhs. 6,. .

v. t j : '' ,, .f'J,, 7. To respond to these problems, Comstock had proposed additions to the. .*'
'"..N, . Quality Control inspector workforce including the addition of one Leve' III'. . ;'; . J. . ( f

'

f. ~ . % . ' ",' ' Weld Inspector to address NRC identified problems in the. welding insper'hn. . > ~ ,,

- ,. - ' "7c:q ,.". area. Int. Exh. 9; DeWald Pref., ff. 'lY.1700, at 40-41; DeWald, Tr.1763-,e
.

,

'

. .y/. N'ae. 9 3,
64. On May 15,1984, Comstock interviewed and hired Worley O. Puckett for

'-

7,;.''- y-
.

: . this Level III. position. Mr. Puckett's background as reflected in the interview.; 7 |. ' *+

3.' . . , g .,~, ); ( . -|f$ " and his resume demonstrated quali6 cation for the Level III position. DeWald
,

,,

2, ,.jf - . - | i- Pref., ff. Tr.1700, at 42.*, * c e '
.

;9 ', h c3?

'"'' h
'7. N , s j 43. Mr. Puckett brought with him almost 20 years' expedence as a. ,. ..

' .i - S pipe 6tter, ship 6tter, and nuclear component welder in the U.S. Navy. Mr. Pucketts -, . , . . .

.

' |, ; e -O greduated with honors from the Navy's year.long welding school and spent'', ~ .-,

['
" 4 years at the Specialized Nuclear Test Facility at Idaho Falls as a nuclear'"

, ,

component welder and shop supervisor making repairs and installing components*
? .r .. _ 4 v

. ; c.c. _ ? ' " N,.
'

'on nuclear prototype reactors and training nuclear welders and Navy officersE , . - m.. u . , . ., .

M, - y'.. . 4 .a . , on welding and repair techniques. Mr. Puckett also served as supervisor of- ,#
.

'F..- Nuclear Submarine Tender Pipe Shop and R(pair Facility, where be performed. yj ,-
f

- ,4 - J?# ,,3 planning and estimating functions supporting the maintenance of thirteen nuclear,

,

A/ ,4 aubmarir.:s and surface craft. Int. Exh. 26..
.

.

~'lk s'' '- 44. During the course of Mr. Puckett's Navy nuclear welding work,.. -> :t* - ^ * a

. . , , tM ;.f. g ' , , Mr. Puckett had occasion to supervise and inspect the work of other nuclear
,

' . . } j ' .'s . f a $ ,' ' i $ welders both at the nuclear power training unit, Idahn Falls, and on the'

',- r,

s . 1.t - J, W. * ,f, nuclear sub tender where from eighteen to twenty welders wrked under his
.

1 .n h . . , j' ;, supervision. Tr. 6330-31. At Idaho Falls, Mr. Puckett supervised other senior
'

.:.
. .

v: . '3 , JJ:;pi ' e enlisted men who were also certined nuclear compor.ent welders (Tr. 3332)., 7 s .

, :,i'. z ,. 3 : f " ' ,7'f L. J ' who he understood were handpicked by Admira' Rickover for these specialit 'd
*7 4 4 s| '

positions. Tr. 3332.
,> 9 y' 4.y.c ,

' 'M ', 45. After retirement from the U.S. Navy, Mr. Pakett was hired at the Zim-~ " .
, . .

'

;

,-[$-
* .U I, ',; f.Y .

'
i .-;. p.: mer Nuclear Power Station in Moscow, Ohio, oy the Henry J. Kaiser Company,

*
' '

-

0/ .1 : ,,Q p;4 U.. ,p where he worked in a variety of positions for somc 9 years until the project was

(, Q}J , D f,@h.D.: | .Y M.j_ f.'
2D cancelled in Jaruary 1984. Int. Exh. 26; Tr. 6336-418. At the Zimmer facility,? - ,, 4

( . ,' , fp N| Mr. Puckett was initially hired and qualifed as a Level !! Mechanical Quality

; , . ; 6 ; - (''J, 3. * , j ;L*:T;i . j ,. tfp} ;
' . ' ' . :- 4 Assurance inspector, a position he held for approximately 18 months. Theco'

, ,

c ! .i ', after, he was promoted to the position of Lead Mechanical Inspector charged
' ',

,, _ , p '' ' % . ,' '
.

with performin'g visual weld inspections, mostly to the ASME Bc!!er and Pres-.

,- 1, ' ;.?.
, , . .s *y ~
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. 'c; sure Vessel Code. Mr. Puckett personally inspected 4000 to 5000 welds and, e

b Di'M'C'U,Yj,.. N; d M.h.J '?
/ ; supervised from ten to twenty other Level II inspectors. Tr. 6334 35. No NRC

MN;$$ 7 items of noncompfiance were identified with respect to Mr. Puckett's weld in-
$ i%dy b.5 f. d!.D ,

assurance to the construction department at Zimmer where he was promoted toQ ."&.I'.yk'[hlt M.U[MlMrd';
spection activities. Tr. 6340. 'Ihereafter, Mr. Puckett transfeired from the quality

.%'
3 N [ M i> ~.; M .t @ $ [# V W .9

J ihe position of Chief Weld Engineer in which capacity he was responsible for
j;$d.DM T all of the weld related activities at the Zimmer project including operation of

W .i.h V; U W [M Q 7. W^* Fjthe w:Id test facility, tool room. and weld rod issuance facilities. Tr. 6347-
'17 Y J b '+ U T :J ; s.' /{ '; " 48. Mr. Puckett was evaluated as meeting or exceeding all requirements in this

(.97'[.> Th; ;}9/. 7'? ,?
'

*0,f ,- '. position by project construction superintendent Sandlin. Appl. Exh. 43; Tr. 6352
= , ;+$ ', ,' ' . .| |

.,, . ? . ' 7 . t. 57. Mr. Puckett had received similar good evaluations during his prior tenure at
',

-

. .m.r , e ., .

c,.,. v. . r: J i.). , . . .Q,'~@ ',;
+. a yv.-

e~ .7.

e : .. . Zimmer. 'Ir. 6358; Int. Exh. 46....c . .

46. In April 1982, Mr. Puckett received the first critical evaluation thatT W f'cfU./

{'.i[.^ ,.d ,3 M ; '; 1 :j ,.,'..p @,,,
1 j he had received at any time in his Navy or civilian nuclear program experi-p , " f- ence. Tr. 6351. Mr. Puckett had been effectively displaced in the senior weld

') * 4'f -r '' "'I.,h'fp ,,M '
,

,

,. 7, , > - ''" '

engineering position by Mr.-Manfred Goedecke as part of a site wide man-, .o . .,

. j t' Ar ; j agement restructuring in which new management was brought into virtually all./ * ''

....
*

, .; , 6 departments including quality and construction. The new Zimmer project man-',- .,;,. .
.

'

,
-

| @ , ager, Mr. Alberson, brot.ght Mr. Goedecke with him from the Midland facility in
'-

,
'

iAed Michigan. TY. 6348-49. While he was evaluated as meeting requirements overall
*

. . , _ ,

i''

(Appl. Exh. 45), Mr. Puckett sought and received clarification of the adverse, ,

'. aspects of this evaluatior.. Appl. Exh. 46. Mr. Goedecke noted that Mr. Puckett
' ' .* ''

. ,
,

had been responsible for a welding organization. consisting of only one welding:. -
,

., ,

q .'
- , w engineer, two aides, and a clerk which was in dire need of additional quali-s

,, ,
- * *

fled personnel. Goedecke noted that Puckett was exceptionally industrious and,
,

'' * '>~

possessed exceptional ability, knowledge, and understanding of general weld.**~ * '

,, . ing methodologies and techniques. He noted that Mr. Puckett had demonstrated
'

an exceptional administrative ability a ;d showed promising higher management.,> :c .
. ., ,.

.,'e e. . y ,(, , * ,' potential. He recommended that organizational changes under way be made
"

.
,,

' '. , p ., . ; s s r.6 ' 3 , ' . , so that Mr. Puckett may have the oppcrtunity for improvement and advance-' ,4.< y.
. ; g, 'W y .. # ,. ., ment. Appl. Exh. 46. Thereafter, Mr. Puckett was reassigned positions in the,

., , ,

'J. '| . *y '~.4,, .u. weld engineering department as the Zimmer project management was restruc-.

;], , ' ' 'c C:.'
. . . ' ' . , . i' '. g ".. .,,

' , rg '. " j . ' . ' , , tured and widespread corrective action programs were implemented, ultimately. .

.

. leading to the cancellation of the project. Mr. Puckett successively held positionsf, .,

| ,' .-Q y'. f .' ',- u % ;.- 1 - f of Project Weld Engineer and Lead Historical Weld Engineer through January

4. . ,.. p, t ';; ?yY . ( ,, . , 7, ,, ; 1984, when the project was shut down. Int. Exh. 26.
*

.N,, e. 7 ; ,, 47. After Mr. Puckett left the senior weld engineering position in 1981,

S. j. .* " ' , y .. -;., .;6 ' .. and had been replaced by Manfred Goedecke and his associate, Mr. Flaherty,
'*

4 [ . .' ' ' ', ' % a. ., 9, ,, ' 'i. ; the NRC Staff identified numerous items of noncompliance at Zimmer, in-
, N * f. . . g . cluding items of noncompliance in the Zimmer welding program. Tr. 6371'f ',l ',.. ,f' (' ',

7. ,d ' , . ;,| %y4...',.f.,.'.,
4J 81; Appl. Exh. 49. For example, in an inspection conducted by NRC Inspec-'

e .; u tor J.F. Schapker, among others (Mr. Schapker later investigated Mr. Puckett's. .. '
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($,j@[d'M.[.K.h..,f,..;c.fi.9,--
technical concerns at Braidwood and testified in this proceeding), the liRC im-f ,

C#N'yh posed a civil penalty for a Severity Level'III violation stemming frcin welderf
.,D'G,)C,1'i.N';j.d quali6 cation document deficiencies and failure to adequately control weld filler.k

%j$7/h, Se..;'/';'.d .ff 7:y
i.

6+ h , . metal in the test facility. Appl. Exh. 49, Transmittal Letter at 1-2. In Mr. Puck-S!?
6),; (-| , .,. ,y ett's opinion, the deficiencies identified at Zimmer were ttk, tes'onsibility of

. /;

( ~ 9 ,. a,. . 3 . . p,- c ; '. ;.. Mr. Goedecke, who had directed the programs that were fot,nd at fault. Tr. 6381-. , , ,

' ' , ' . , , ~ ;, :. . . ( 'c ''E . .
-

.

pf f:e - . r s. i .
'e! 90, 6393-413. Mr. Puckett was never disciplined or reprimanded for any involva-

*

.<
n ' ,1 ment in the NRC*a adings at Zimmer. Tr. 6413.13 . - - ,. ,-

'

.

4 C~; 48. Mr. Puckest's experience with the NRC's enforcement activities at- ' ' - -

- ' ,
u, , ,. .-,.

Zimmer served as a powerful standard and precedent for his evaluation of the' .L*
'i= ' v.

. ,. ,..
'

^[. , .} Comstock welding inspection program at Braidwood. Based on his experiences' , , . ,
'

,,, .

v ?,m-
. < ;4 ;

.(, . ,, j 3 with NRC enforcement at Zimmer, Mr. Puckett determined to prevent a recur-

$ ~ *a~ ;; " " " , . ?, ,| rence of similar problems at Braidwood. In Mr. Puckett's opinion, problems, $', , , . .

~ j # '/. ' m
.

r., ;- e c; .he encountered during the course of his duties as the newly hired Lesel III* *
,.

-' " |.t 7 , 2 ., , .O .g weld inspector at Cotasteck were every bit as serious as those that had ld to
,

. ' ', ' -[' ' ,-
- -

,

#~ p the cancellation of the Zimmer project. Tr. 5592-93. Aaciding to Mr. Puckett.>
.

-
.

,

; '.

. , y}- ' 4,
_

however, after acting to prevent a recurrence of a QA breakdown at Braidwood: ,
'"

-
.

- and suffering retaliatory termination as a consequence, Mr. Puckett found that
, , ' ' the NRC, and Inspector Schapker in particular, apparently had two different sets-

f ; ,' . p - '"

. .-'j of rules - one for Zimmer and one for Braidwood. Under similar facts, the '( >
,

, , ,

o 1'; NRC treated Zimmer problems "as serious as a heart attack," but at Braidwood.,
, ,

#, such concerns were dismissed as not serious. Tr. 559192,6380-81,6413,6491,' ' ' -
. , . ,

*
. . .[[ [, j and 6589 90.

'l' 3 c ~ L. .. - .; 49. D2ing the course of Mr. Puckett's lvief tenure at Comstock, he un-
' 'V ''

- - pf- ~, < dertook wide-ranging activities to review the work of the welding anc telding

'1[ ] [ inspection program at Comstock and to obtain the site certifications necessary
'

..
^- -:.
' *

. ,-f" , '' . , ,.- ; - ' for him to perform the duties of a Level III inspector. Mr. Puckett familiarized
C '', ; . '. 3 , ' . ,, : 5, ", himself with the work of the Level 11 welding inspectors and solicited LLeir opin-

. ,
' ; o '' ' '4 ions on needed changes in the inspection program. For exampl.a. with Lewl 11.,,

4- J ; c ., 3 Quality Control Inspector Therman Bowman, an expedenced welding inspest,- ' '

, ,,

. . . . ' [ . 7, Mr.Puckett discussed the applicability of the AWS Dl.1 Code to thin gaage mvJ.
*

, ';, u, .
.

terials within the scope of the Sargent & Lundy speci6 cation L 2790 at the site as,
. , ., ,

73. . , f
..- .. 3 .

,

# ,Uy ;.. f' ,;' , '' % ' :, ' ' well as the applicability of the AWS DI.3 Code. Tr. 6970 7f, Mr. Bowman sug-,

' *

}' .' ' ' g' J
^ |a p ,- ,:

_

pc..d to Mr. Puckett that the 6 eld limit its use of the otherrito qt:alified E6013, . . . .

' ' ( J,y .,-( ; '| ' .: f. electrode and instead utilize the more appropriate E7018 electrode for makMg.

b ' , f ' , . ,'; . . ', . . cable pan to tube steel aad unit strut welds. Mr. Bowman made the suggestion
, o. 7", f [, y ? O . y j. j - . //',' J i on the basis that special welding skill was required for use of the 6013 high..

} $|'' @ [. " N ), ; ' * penetration rod on such light material. Mr. Puckett agreed, with the suggestion
'

.,

y y,6h fg [g ' N|'' G
* ,

%,. and, subsequently, a procedural change was ader'ed accordigly. 'n. 6972 73..

1. ' ]3 .;;; y ,r g . p ;
c

.
y ,; 50. Mr. Puckett toured the Bra!?;/ooo f:,i.itity generally and observed thet

. .G . ,.,' y"! ./ ' 7, C qualify of 6 eld work performed by Comstock. Eely in his tenure at Braidwood,

V ' ( y. Mr. DeWald took Mr. Puckett on a tour of the facility. Mr. DeWald pointed-
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. .. .

.

f, j n :p :: - } ' .: ;,

'.,..,.c a., ' p .. i ,1 out welds to Mr. Puckett that Mr. DeWald had inspected when he previously ''

. .

:, f ',. ". C , -r,.S.i..-y*.M but even through glancing at the welds, Puckett observed a number that Scyy. . s..
.

t e,, '. worked as a 1.evel II Weld Inspector. The welds were on a very large hanger.,

s

?.V.%: ..,M,'@Qjj;.-;-? ',j... s
w .

8.8[A*Uqp.t.?!%n9 'f.|j,y' 7 p; fii. f QQ.S'[Q deemed unacceptable. The welds he observed had undercut, excessive spatte *,''

slag, overlap, and craters below the nominal wall thickness. While Mr. Puckt .i

M.hp.:':h/5k$.q'.M"hh .t *. j acknowledged that the acceptability of welds is a matter of individual inspect r

c ' 'myg.Q4 .r.;y,,, .t.. u, 3, * ;+ U.,='!,
, , , .| n . .c,W. M. .n.i. judgment within li* nits, Mr. Puckett stated that he would not have had a- .

.

, .s
4

.
tr weld inspector working for him who had accepted some of the weldt se

.rc e : ,g[. . ~ . , , - . g',y n ', ' : u>

' , *N, / ' ' ' , . . i' 'J,
observed. Tr. 6214 20. Mr. Puckett expected that after he had become quali' ed,

- *-
,

,.

> j, . 9 , 7. "['| V , K,;'j j| N' .
he would have returned to these areas and further dispositioned the we'as he"

. .

',N- observed,*
,

. .
,

c4f? 'af .. , c f|. ' 1 51. During his tenure, Mr. Puckett undertook the assignment of overseeina
. s

[.'C?,.,',a.';.''.(d.*c; the Comstock welder test f cility. Mr. Puckett qualified two other 1.evel II;. 4. ..

,? . 3 . ?! . ., Q 'O! Quality Control inspectors to run the facility and wrote a set of test facilityo --

,

[ ; .. , . N (', 7
. ,

'' .) ; operating rules to be provided to each welder candidate to ensure that the

J;; ,. j f. ' . b ) ? ,,'sy j [|.
welder was aware of the ru'es during the test. Appl. Exh. 71. Mr. Puckett was' *

,

.%.. , ~ . concerned that there be adequate Quality Control inspector verification of the,t.
.

-> . . . , . , , , ; c . ;; welder qualification process. Tr. 6186 97,6202.. ,

' " 52. During his tenure, Mr. Puckett identified concerns regarding errors,
,

-
, .

~
. inconsistencies, and alterations of Comstock's welder qualification records. Tr.

"
.

'

~' >~ ' 6136 41, 6150-51, 6162-64, 6176 79.
'

. . ., - 53. In the course of his tenure at Comstock, Mr. Puckett also developed a'
.

'

.4 concern that Comstock did not have an adequate procedure or practice for the*.

. control of weld filler material in the field. At the time he was at Braidwood.
*'

- ., Mr. Puckett observed that the craft was not required to turn unused weld'* " >
,

rod or elecrode into the weld rod withdrawal facility. TY. 5210-11. Instead,--
. ..,, .,,

the practice followed permitted a welder to draw a certain amount of rod- -

. ,

'

a and then to store unused electrodes in an uncontrolled manner overnight or-s . ,

' '
,

,

. , . , . ' , over the weekend to be used at a later time. Rod at the time was being-
. . -
* ,

/.
' . , '

',s
- issued. by craftsmen to craftsmen without supervision by Quality Control or

*
s -

, ,,* '

y . ?'~,,''
engineering. Tr. 5612. Mr. Puckett lurther believed that the procedure itself

'
-.

.' "
3.; ', , [ , should require Quality Control involvement in the issuance and control of filler<

, , ,
'' ' '-

'[' ~,- .- 5 material to ensure that it was properly controlled. TY. 5613-14. Mr. Puckett. ,.
'

'.; ,.f, brought these concerns to the attention of Messrs. DeWald, Seese, and Saklaky | ,'
', , 4 .j (':

, ,

, ,
who told him that the procedure was to be changed to take these concerns into*'

,| ,. : ,
,,

' * a. . account.
< . W .* i ' . ' ,, / . ; - '
,. ,..

' '' 54.
~

During the course of his tenure, Mr. Puckett identified a number of con-
,' '- | . ,. cerns about deficiencies in Comstock's welder qualifica:. ion records. Tr. 6137 38,

' '

,,;. ' . . * ' - '

'

; , , ", . ,, Q,' d '
,. . , f. . 6149 52,6155,6159-63. These concerns were identified by Mr. Puckett during|-,.c -

'

,| the course of only a partial review which was under way at the very time of
*' ' *

,. . . ,

'. - ' ' |, ,,,9 his termination. Tr. 3679; Appl. Exh. 68. In Mr. Puckett's opinion, the errors,'
.

'* ,
s, . ,

"

, ./ 7 . ',
t m . . .f ' - alterations, and incensistencies in the quality records made.the actual qualifica--, ,

'
o .

*
|

*,

'

. . . '
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s:, ' ~ , . .y,,

,x :< ,9,,,
7 .. , c. . , . , co-

< \ g. . .. g * o .sf i. ., . ; . ./;G.

.. id.J,4, . [.vf. .f . Q ,$, 3 py 4 tion of the welders indeterminate and would necessitate either the identification
,i /q ''' j. f ,' h ' M i d, f. of sufficient objective evidence to properly correct the documents or the requal- If.[,7.c), A, .

Y .'
".,;...F [ % M ification of the welders. Even without seeking such objective evidence, Puckett i

h-|,5, i,' .9
- '

.
.

G ; was aware that the NRC hA cited the Zimmer facility for serious vioiations
.y " @ j j ?.I: M .f y fj ig';;[;t''

'

.'W
,,f.,...,.,.,,. ,.,,./.'.*., of NRC regulations because of such inconsistencies of welder qualifications

u n, J,/ ' * n''J
7

-
.

_
, .. .

. . ...,~- ; . W ' $ . ,y . S j records. Tr. .i686, 5694, 6159-64.
fJ .,.,,.', *. . . , '" .O' 55. In addition, hit. Pu'ckett had identif.ed a number of problems and'.

,; .

. . . - W o;.', 'gj fl 1.; 7 ! inconsistencits with Comstock's existing weiding procedures wt ich he believed..'''.,,\' ,' '#

- ]., ij- ? 4'
''

required general rewritin;; and requalification using the mere contemporary"
.,

[ ,-(., Amerkan Welding Society DI.3 Sheet hietal Code. Tr. 5456-63. According,

' . .- . . x 1 to hir. Puckett, Comstock welding procedures as written were a mess. Instead

n, p *, - ' i 6. $|, y e, ..
. , , - - ;c; ,, .

of roviding clear, written instmetions for both the craftsman and the inspectork'3 f.j-| # .'....s P,

. fj r., .f .., . i f, | as to the essential variables including base rnetals, filler materials, and specified -
n . . t,'.1 c ,.,' C ,a 1:chniques in the body of the procedure, the reader was forced to sheaf

t , p' , ;; .
~ a -;j :, ' Q[. :

*

[ 9. ' 4, ., ., .| through innumerable confusing, contradictory, and redundant attachments to the..

, .>aIq procedure which, themselves, were the only source of specification of essential
.

> ,-
, ,

y ., :f j welding variables. In effect, the use of more than a dozen technique' sheets;'- - . -

. g ~.
for a particular procedure gave the Q: Gity Control inspector the option of the-

. . , , , ,' '
,

.
.

' -p - J.o reasoning, "if this one doesn't work, let's use this other one. If it doesn't work,',. ''

/ : use another one." Tr. 5455 56, 9 72 83.
'

56. One of the duties assigned to hit. Puckett by Quality Control bianag,er,."j7 .-<. s

' y .. DeWald involved the review of LK. Comstock's welding procedures. The vast' n~ .
,

_

.f , |, ' '% p3 majcrity of LK. Comstock's welding activities ira e' <ed "structund" carbon steel '

' b.a ' ' ; (* ' welding: only a small portion of LK. Comstock's welding activities involved' "'
,.,

"

"stainless steel" welding. Tr. 2972 5509. Structural welding during the period of.
-

,

** | M. , , . ,s . g. Procedure 4.4.3 (Rev. C). Appl. Exh.10. LK. Comstock Procedure 4.3.3 also
['' - hir. Puckett's employment with LK. Comstock was governed by LK. Comstock

"

. . ,
,' ' '

.

..

.( . : ', ' . . . sets fcrth the instructions that welders must follow when ma'ing welds. Rese**
,,

'' ',s'' '' '

instructions are contained on a "Welding Procedure Specification *' form. Two of, . . . .,

, ' ' - ?,
. the welding procedure r; :cifications, Attachments H and O to Procedure 4.3.3,4' -. . ..

';- , f, . . '.(- ' , - permitted the welding of A 446 galvanized sheet metal to A 500 structural tube,

.'; f. , , . f. , ' ] ' ,
.

*

,
,

steel. Dese welding procedural specifications, Attachmenu H and O, combine.- -

;.,: j T S''. ',j the qualifications of underlying attachments called "Procedure Qualification'
.,

- '; yy . .-" ' >p Records" (PQRs). PQRs document the quilification testing of the procedure

'i.,
';..' ' S h h " f.. ' ]j

.. .

4' ':, .:
.

, . .being qualified. Welding Procedug Specification H combined qualifications in
'

'

.,O'f? Attachments H.1, H.2, H.3, and H.4, the welding procedure qualificaion test' , " Jf ' .g g .'' 's ,,, e .
'

-
.

:. R" records qualifying the fillet welding of A 446 to A 500. Similarly, At'.achment*:y. 4 -
.

..> 4|, .A O combincd the qualifications of Attachment 01, 02, 03, and 04, the PQP.s
,

' *

', <
., ., m,

'k ': t . : '.y '9q j i ;,., i.'( documenting the qualification testing of flair bevel groove welds joining A-446'. **
,

p.f t.,% '; . Q, W. 1 r [ e. M to A 500. Appl. Exh.10; Tr. M7172,3638.
,

! . . q.. . p ;,. 3. 5. ;,y ,. 3 ,, . 57. On August 9,1984, hit. Puckett recommended to. hit. DeWald that
+

N,. .e ' - all welding be stopped involving the welding of A 36 to A 446 using E7018.

fN. M ..n. .

:s. - #
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'

.j electrodc. Appl. Dh. 52 at 1. In Mr. Puckett's view, L.K. Comstock did not
' ' 1 d. s ; c' j ' , ''' ,. .c,)h.

.c .

. '
j, . , ,

have a procedure to weld A 36 to A-446, and all such welding previously/; .t,.y

Ur} M i A . 5 K k U M.M, |;i,
.

done was indeterminate. Appl. Exh. 55. I! should be noted that Attachmentssh;b,$.M'[k
[f.h.D

H and O qualify the weldhg of A-446 to A 500, not to A 36. LK. Comstock !

d ggd Procedure 4.11.3 governs the issuance of Stop-Work orders. Tr. 2217 19; I

P; M.).McM.\ . M M d 'I F[4.h$)( R.,d
Q ,

.NE. .' Q |e,, @ j Appl. Exh. 3. Under 52.1 of that procedure, only the Quality Control manager
.o %9. W.r.;.:y'-(Q'gN m'i's!.37 can order that work be stopped. Appl. Exh 3 at 1 of 3. Thus, only Mr. DeWaldi.

[f.i . ,; . T '.",', ,",^M P3f.h.., ,}f:,|.
" d, had the Luthority to order the stoppage of the welding of A-446 to A 36

M * + y?; ~ bas 0 metal. Co'nsistent with this practice, on August 15, 1984, Mr. DeWald'

, ';-w.
.,

|,;f .|'3 adapted Mr. .Nckett's recor/mendation and isst.et a memorandum to Mr. Rolan,
.

7., ' ' '
,

'i ' ~ I.',. M .S I ' h',,J,.'''
,

* K. Cc:nstock's Produc'bn Manager, directing that all structural welding's , , *''
..

.

3 1. ] ' ". ,, ;| j
using A-36 and A-446 be stopped pending completion of a valid procedure,' 'l i .

, , $ / ', . '',_* y .g.-;s '
. qualification test. Int. Exh. 31 at 8 9; Tr. 5540.3

,

s ' . . . . * '' '. k d2) d 3'i '; 58. iur. DeWe'd's Stop-Work order did not comply with LKC Procedure
'

,,

T','f ; ' " J". . ( 4.113. Tr. 429; Appl. Exh. 3. Acccrding to 13.3 of the prceedure, the QualityN'. ' . ' . .

| ~, . p,1 Control manager is required to complete a "Stop-Work Report"(Form 62). /J. A,.,:",''4'";J ,.,

- - . J' s properly completed Form 62 describes precisely the activity to be stopped. the- '

,. ,

Ib' C.,~ ', ) i ' d reasons Jor Ae stoppage, and the condition.4 tVt must be satisfied to lift the.

Stop-Work or':r. /d. at 4. The reason it is important to use the proper form is* ''
. . , . . ,

, ' , '
,,

,
- 'i because Torm 62 becon.cs pa t of a per.c.anent document file aad is <nte.ed int 3

," L, a report log, while mcmomnda, such as the one issued by Mr. DeWald, a e not*

,, , ,

logged. Id. at 3 4; Tr. 2226 31....

59. After receivi g Mr. DcWald's Stop Work ord?r. Mr. Rob issued a, ' , - 'r . ,

'

,

memorandum oo Aug it 17,1984, effective bimeuiately, in which he direc;ed
. ,

^

all LKC craftsmen "to STOP immedialdy all welding of ASTM A 36 to ASTM. .
, . ,

'
,

' '

,

A-446 material using E7018 electrod: ur til weld procedure 4.3.3.is qualified in, , - , , -
'

-

accordance with AWS Dl.1 1975 Sect. 5, Part B."int. Exh. 31 at 10. Mr. Rolan'', ' , ' +--
, ,.,

' ' ^ also directed craftsmen "to stop all welding operations on stainless steel until-
, ,

''

welders are qualified in all positions as indicated on memorandum of August..'...'e. , . . .,. ,

, -
a , 15.1984 from Irv DeWald . . . ." /d.*< i.

'

'|
'

. 5 ' . . ' r.~ . 60. On August 17,1984,4 days after recommending that work be stopped~' '

-
, l .,,. '.

'
.

-
. .

''
'. : , ' . ' with respect to the welding of A 36 ta A-446 base metals, Mr. Puckett caused'' *' ''

. .

" ''
., . 'S if i to be generated NCR 3099. Tr. 5395; Schapker Test., A.107 at 45. Because

'

-' ' . *J ";
Mr. Puckett was not yet certifted, the NCR was written by a Level II Quality' ''. ,.,. '.

'" ..
,,

Control inspector at Mr. Puckett's request and under his direction. Tr. 5395.? ', . : ,r
Y,-- .,s, 5422 23. Although Mr. QcWald disputed the suggestion that only certified

,
'.' ''

. . . . . ,
'' - ( '.i ' ! inspectors could write NCRs (DeWald Test., A.30 at 45), this fact was confirmed

V ' , , ,; , i .' 'l.. ] [ by NRC Inspector Jerome Schapker in the course of his inspection of LEC't
,. J '' ,.

[, '
.

,

*? ; |'j g welding program. Schapker Test., A.106 at 45.''' y 9
'

' , ' , ' 61. On August 22,1994, a meeting was convened to discuss NCR 3099.
.,

' , " ,*'
' ' , . * . .

-
.

.
. . ,

. .
,- : ; .' . ? ,. ,' DeWald Test, A.30 at 48 50; Gieseker Test., A.26 at 22; Seltmann Test., A.15

*
-

V' '..'. "; . , . . .t . ' at 1819; Louden Test., A.4 5 at 2; see Int. Exh. 29. Present on behalf of LKC
.
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.:n. 7 '3 7,q
. ,.

1, : 7. , . . ,; ,'., ,. .e ; .,
.,

. , ;[' ns } < .,'4 were Mr. 'DeWald, Mr. Puckett, Mr. Seltmann, and Mr. Rolan; representing

?.E,''/.5.H)'O{.NJNeAU. i". [.S.W. DMh1 %.d8'>%
. p (:rs,

, ,

W CECO were Edward Netzel, Anthony D' Antonio, Mr. Gieseker, and Mr. Tapella;

g;q'@. ,M.f|f dim,F l'e... .T @d. A
.

e rePresentin8 S&L were James Louden and Stuart Klevens. Int Exh. 29 at 1;.
tv.-: qv

. /. , .<.4 5.m /.ig
e

" 2 .. , Gieseker Test, A.26 at 22. De purpose of this meeting was to resolve the
*

$ ... E' ;
.

3
. . I.rM.i . 'S* .T!!.*' situation documented in NCR 3099 so that the Stop-Work order on A 36 to;

. .
..v .

/G. ' e , . . ., v, '. , A-446 welding could be lifted. Gieseker Test, A.26 at 22.
. .. .

J.t,. c,2 c.t . . .? :. -..

', . . . n[ . d.p ilv], "
tm

. , ~ $
s.. .. . . ..

",. i 62. Mr. Gieseker cpened the meeting by stating his underst:nding of
.0;a .1 the problem and suggested a means to resolve the problem. Id. Mr. Gieseker

. ,, ".{. e, y _ , ( f Tf[ . proposed that LKC Procedure 4.3.3 (Rev. C) be revised to include a reference

o s
'

, 77 ?. s -(
r N . . Q ., ; d , * ' ,' to A-36 oa the appropriate Procedural Qualification Records (PQRs). Id. A

'

' :. ' l ', . .. e * .;# .,t PQR documents the results of a test conducted to establish that particular base.,

.''- j .?
"

' 9 ,5 [ | g .N' Q.,'.'c,f.1,''''-. [ ,.l ..,. yCode. Leaden Test., A.9 at 3. De reason Mr. Gieseker made this proposal
metals when welded together conform to the requirements of the AWS Dl.1,.

*

N-
N ', . m g7'7|;,'' . s 2 r.7 ,; was Iv.cause, in his view, since LKC already had a valid PQR for A-446 to. .

p.y 'y 2.'c-. .
. e. g A 500 weld combinations, and A 36 and A 500 were compatible materials,,

*C f . .. .
*' E ; ki under 65.5.1.1 of the AWS Dl.1 Code, the PQR for the A-446/A 500 weld

r- *'

combination could be relied upon to establish the acceptability of A 36/A-446g;. e ;; , , . /p..,.
- - :. ,w; '/ weld combinations. Gieseker Test., A.26 at 21-22; Tr. 2939 3',

'

' - '

63. Althcugh Applicant's witnesses testified that Mr. Puckett indicated- ., -A . c
. . '?. .that he would go along with Gieseker's proposed resolution if CECO were

''
_

,
. to put that resolutien in writing (Seltmann Test., ff. Tr.1960, A.15 at 19;. ,

. c sg'
DeWald Test, ff. Tr.1700, A.30 at 49), it was clear that Mr. Puckett had14 f- - . i. ,,

[[, - -
' " '

reservations. According to Mr. Gieseker, Mr. Puckett very strongly took the
'

.
,

, y' ?, 6 position that it was inapp upriate to attempt to qualify the welding of A-446 to,,
" ' ''" - . ' - A 5 by relying upor. abs Code DL1,1975 edition, but ' tat the weldirqr of-

s ,

,'' ' ' ' ' . thore materials should be qualified under the later edition of Code DI.1, which. ,:. ,

.

included Code DIS, covering thinner materials. Tr. 2862-67., . ,. , . , -
*
. , ,

t
~

g>..j 64 De next day, August 23,19>'4, a mceting of the Procedure Review' 5 - . ...,
"*

,.7 , // , Board was held. The purrse of the meeting was to revise LKC Procedure 4.3.3
*- '

>.,
,

# -

/g A ,', a , '~$ f,; (Rev. C) to include a reference to A 36 on the appropriate PQRs. Mr. Gieseker,
F: . - - - - *: Mr. DeWald, Mr. Seltmyn, Mr. Puckett, and several other of the individuals

'

[,1, ,, .
. d .. ; who had attended the meeting held the previous day were pr..sent. /.ccording-

'

,rw w . j, +r-, '

to Mr. Gieseker, Mr. Puckett reasserted his opinion that the A 36/A-446 weld,, *.
y ,. .f ~ 7. ? . - ,.*( v ? ; . combination had not been properly qualified. As a result of this incident,,

9 ,g . , ,'...'i;'* - | ' ' }, Mr. Gieseker testified that his impression of Mr. Puckett's usefulness as a Level
"

-

./ ,' ', ' f, , , , e. , . . < -,'.
.. ,

], III Quality Control inspector was "extremely low both because he seems to. , y, '
: (. j ' .; ,' ic *| exhibit a poor understanding of the AWS Code, and because of his erratic j..

J ..v . ' , .c ,.- 1;ebavice once he identified what he perceived to be a majer problem." Gieseker
-'

,

j' 'N; ; . ' , , c . . . . ' , , , ' , . .A , Test., ff. Tr. 2H1, A.26 at 22 23. j,
'

,

, M i' .'.f' . y' ,'l- / . j '',.,, J.Jt= 65. De AWS Dl.1 Code section on which he relied, $ 5.5.1.1, states. in
" - , ,' .ej r. . pertinent part, as follows (Appl. Exh.12):i-,-

,

a. .

% 'l' o.
*

.
'
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" ' .| ?.
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'

. ... ,,
~ ,, u. . ,.. c.< .c ,

." - ,'r,'',_;..,
, , '

- ,.

. .. % P; .p,. .,f'*

.. ( , .
-

s, , -,

.
.

.c.. :::. .

-'
,

M,c' ;'' ,, .

-7' >
* |

,

~ . ,

;'' '.< ,..:. -
t

.:
. -- .. .

'
'

'

. _ p, ' 1 Quali6cadon of a welding procedure established with a base metal included in 10.2 * * * ;
[. f'.E

.

../if ,! i,, ,"," ,*_
' 7,;, i- ./r shall qualify the procedure for welding any other base metal or combinadcm of those base'"

f | 3 ..
' 2

,f| +*i

s. v y'. L a ,,l' ' ,2 . 4 1 metals included in 10.2 that have a minimum specined yield point equal to or Icas than that
.,

"J ., 4 .,;,[ G ?:p y,,.,''.(,'is ,.:y..') of the base metal used in the test.
; , .'s

f.' .r ~' %. : . '., .h
~;.,,%, m , e': ,g;P.s

C$;'''.p'W'(28g,'.c.?:
. ' * ..- .t :

.a. . ~ .

; i.9 T1c ? ^ g 66. Structural base metals A 36 and A 500 are listed in i 10.2. Steel sheet
,'65,i ;$ 9 (",ih fg. metal A-446 is not. It is possible to interpret i 5.5.1.1 as Mr. Gieseker and other

e
l

. jh'Wc. /M& q.QN Applicant witnesses have, as authorizing the welding of A-446 (the sheet metal).. p - w,.id '

i g ,:e,; ; . . , ., . ',?f | to A 36 because there has already been a qualification by testing of the welding'

. .'. , ; ' . . <.

''
.. . - ' v , y . ..., ,,? ,. 3. 1 of A-446 to A 500. S.nce the quahfication involved the base metal A 500 which

,' . $ A. i . , . b " .'y is listed in 10.1 base metal A-36, which is also listed in 10.2 and has a lower'
*

.

, ,

. 3 . ., ,1~.a t ' | yield point, may ve substituted for A 500 under this theory.,;.t'. - '.,

,- ' -' f' t , ~ . ti. ; ' ,* 67. It is also possible E interpret this provision as applying to procedures
p, y . . J ", L 1, . Y !' involving only the structural base meuls listed in 10.2. Where the procedureJ

.' .s. f . -O involves a nonprequalified sheet metal such as A-446, every change la the
. " , . '[2 ,' '

'[
.;'..-.

.
' ' welding procedure (e.g., the welding of that nonprequalified material to a:*.g

,

:q - X different metal) must be qualified again by testing even if the new procedure'

, . , . , ,

involves merely th' substitution of one base metalinclud;4 in 10.2 for anotherJ 'c
| , :$|.f, 3 . c. < ~

'

e-

* that had been included in the laitial procedure.' * -
,

'. 68. Whatever may have been the interpretation of Applicant's witnesses4
' ' ~ " '

., . .w .' .

at hearing, it appears that the welding precedure at Braidwood to which LKC,'
~ , . ..

,

S&L, and CECO were bound may have embraced the latter interpretation. The< -<. ,
,

purpose and scope of Welding Procedure 4.4.3 was stated to be as follows'
* ,.

,.
,

' (Appl. Exh.10):. , ''
.., ,

.,

. . r. y , _

> =t . 2.0 PURPOSEISCOPE

' . , 2.1 This procedure is prcposed to meet and assure the requirements of AWS DI.l.75- .
,

Suuctural Weldmg Code, and is applicable to the base metals speci6ed in AWS
,

DI.l.75. Section 8.2 and 10.2 or as speciAed by a Welding Procedure Test Record.*
.,

,
' ' ,

, . 4.
,

,

, , . . .

- - 69. A 446 (sheet metal) was not specified in AWS Code DI.175, il8.2-
~ < ' ' ' .. . ..

^..~ M .' ' and 10.2, and the joining of it with another metal would have to be specified by'
4.

. ,
' '-

, , . ' , ' ' '

a Welding Procedure Test Record (i.e., PQR). Section 3.0 of Welding Procedure;. ,

.' .j o.4.3 similarly states further, as follows (Id.):. . yy,-

.

,. . ,- ..
.

. .

.* ,. ' , * .' 3.0 PROCEDURE-(.. .,..s
. .g

,

..
3.1 B.us afout''

' ' . . . - .... ,
'

. ,, ,
. , .

-
.

- ' . . , , '. 3.1.1 Steel wdl cunply with the specificadons of AWS DI.l.73,Paragrarts 8.2 and 10.2'

,.

,.,
or as speciAed by a Welding Procedure Test Record.- | i.f , ' | ,e

.
- ~ ' , , z. . ,

.

4
.

. ., 2. .
. 70. Apparently, unless the material being welded, in this case, A-446, was

'

,

listed in AWS DI.175, {{8.2 and 10.2, each procedure involving that metal4. . ', *

- ( ~~
' '' *

. .
.

'

. , ,

must be specified by a welding procedure test record. There was no welding
.

. .
,

,- .

, , - - . :'; ,.:
'

., . . . ...

.- .
(

. ..

.e,, ,
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<
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'

;h . ,
..

' - n.
,

M. '.' . < . _ ,. s .. >

/ ;
S.c

'$ E , , 1;\ .3 , ' ,
- . . .A,,

i . , .ig.c ;. % '' . - 2, , M. Procedure test record covering the welding of A-446 to A 36, which was a listed
$;_W efg :., , ~' 2. % fi metal, but only Attachments H 1 to h 4 and 01 to CM, involving the joining of

.

A. W . M,. U @p@ic:| M M .y . 9
2 n -

ur. Ni:Fi A-446 to A-500, a different listed metal. Welding Procedure 4.4.3 does not cem
.g 7.,. &2 . ;p '. . . , m,v y. , ' . , to allow for the h'ybrid of a Welding Procedure Test Record involving an unlisted..J r y y .. r

Jr,f..t 'j [;,';.'l;fdMMEl.2',,'e[08?',@g- metal (A-446) and a listed metal (A 500), and the subsequent substitution on
..-.

i y.- , $ f '!;q, y ',M ; . ,| * the Welding Procedure Specif: cations of a different listed metal (A-36) for the" *,

7.,- > }. ,j ".>;.?"
f .) i 1 ?.' original listed metal (A 500), without further testing..

, -

J . j i - % Eig. ,., | ,, ) 71. Although Mr. Gieseker proposed adding A-36 to the PQRs underlying
' *.

' ,. '. | L ', f l 'P , n . ; . ~.L b Attachments H and O, without pretesting the welding of A-446 to A 36, this.
.

*
. ,

*
~

" f ,, , .i , m*1 Jp a ,
q' proposal may have been improper for another reason. Applicant's expert, Sargent, , ,

,

-

-2 ,, & Lundy's Mr. Louden, testified clearly and unequivocally that it would have? .

- .: y, f'
, ,

1
.

' . ;, ' { been improper to add A 36 to the Procedure Qualification Records (PQRs),3
J r 7 . .f*7 , f , t ;p

-

Attachments h 1, H 2, H 3, H 4, and 01, 02, 03, 04 that were combined in(,*.., g \ .}';, a; . Attachments H and O, respectively, because the PQRs should really only tell
|*c.F . y, . , . ] #*

| exactly what was done to qualify the procedure, and the qualification tests used
,^

-;f . i.w- -? /; *,; only A 500, not A 36. Tr. 3036-37..

'

. *c . ~v ~ - , 72. Mr. Puckett was correct that these problems would have been obviated
- . ? f' " ;,'
.; ..

,
"

~ '.f i' , m by adopting a later edition of AWS Code DI.1 which includes AWS Code
.f''''' D1.3. Code DI.3 specifically relates to sheet steel and lists A-446 as approved.

''
2 .- ,- sheet steel within its ambit, similar to the listing of the structural steel base

' "' - ' ef. p. metals A 36 and A 500 in i10.2 of Code 1.175. Appl. Exh.14, AWS DI.3 78,
', - . i 1.2.1'.1. Purther, AWS Code 1.3,16.4 state,s, in pertinent part, as follows:

'c . ,
,

, ;
. . . .

\,+a * *~
x. , ; . '' . '_ M PROCEDURAL QUAUFICATION REQUIREkfL%75: ,

," . eee,

, , * * * where a sheet steel ie.g., A4461 is to be we'lded to a supporting steel
* - - *

7 . - <* member ie g., A.500] listed in AWS DI.1, Structural Welding Code, that sheet'

-i 's steel may be welded to all other AWS Dl.1 approved steels ie.g., A.361 of an
' '' ~

<

. ; equal strength or less, p.tvided that the steel used in the qualineatim procedure,
,, , , ',

, . , " ' _. ; has a yield strength of 50 KS! or less (see AWS D.I.1,15).>,

*- ', . , , - .., ,

> * ,

. . ' . .a. '';.
.

73. Moreover, adding A 36 to Attachments H and O, even if it were
'- ..,.H; ..

. s ^| ' . ' '
'

4 5 ,- . .
'. ,
* '

, proper, would affect only a small portjon of the welding involving A-446. At the

*M '

meetings involving this issue, when it v, .s proposed to add A 36 to Attachments.- t ;,. - -
. .,

' ' * '

H and O, Mr. Puckett indicated that Attachment O had not been qualified;# f.. .

i ',, i ;J ,7, g W ', that it had been rejected; that it had been resubmitted to Pittsburgh Testing
'

,' Laboratory as a different type of weld; and that Comstock had not yet received. ;' .~-? , . '' u ' ,:-

. ,

~ t ';j,,0."?u . ', i ,
j' the results of the testing. Tr. 5375. Accordingly, where Mr. Gieseker had- .- . .. , ,

, . , . . . ' , I proposed dispositioning NCR 3099 (Int. Exh. 28; Appl. Exh. 55) by indicating,,
' *,

< . , ',- . " . - - -

that revised Attachments H and O would be utilized to permit the welding of
f.

'

- s si.. A-446 to A 36, he now lined through the reference to Attachment O ce the, -
,

(',,7 j , ..,
*

|Ah['. 1 disposition of NCR 3099. Id.; Tr. 5377. Although Applicant now wanted to rely
'l A .y q . , - | '. ( ~ . -

uport only Attachment H Mr. Puckett objected because Attachment H limited
'

,

-. .j. .. ,

. )- 4 -

j
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: c .;. ~, , . ',' " * '

- . .,.3,
'

,.

% ,n-,
., .

. . . .

' ' - _| ' . y r . .;' ,;
-

c. _,

'

.

,

; , :. s r~;.,
,

,
,

~. ,..

' . y. , ,- %
*w ,

'

,,
'

,' '' . ,.. _
. . . ~

- n , ,, ' l ,t,. * 1N;;. !( . the welds to a Vs minimum size fillet weld. The welds that were intended to be

* ' ' |. . . ' ,, ' e ic , ;. done, A-446 to A 36, in almost all cases were in the %. inch and Vi6 inch size3 s-,.

3. - A,c. '|W. t ,,,,;[i where Attachment H could not be utilized because the welds were smaller than. . ..

- ) .~., d '.2 N ( 3 M, N N .y i
'

J 3Y.- the'is' inch minimum size requirement. 'IY. 5377, 5381, 5398 99, 5409. NRC
.

''

'4.',.. ,Qtyg."' Staff Inspector Schapkcr later confirmed that the bulk of the welding was on

y,} y,WN. k.'d,; $.p:|M.Q! '';i@;
.-

, ,
,

' f. '.Y' f. welds less than the 3/s inch minimum. TY. I1,331.
,

%.; .Q, .j,N#Ny'

74. Whether or not DI.1-75 and Comstock Procedure 4.3.3 would have
.,

6.sJ..- .'| , .<
. b.' y[;. 'y. ,,'

permitted adding A-36 to Attachments H and O, hit. Puckett indicated that he,

- - . . . .]' 4 ' ' ,' J ; had no objection to such addition, but that the main discussion at the meetings- '- -
. ..

f ".'. was with regard to the invalidity of Attachment O and the attempted use of'2'tj J,
' '''

:

- J, . ' *. h '?C Attachment H for the welding of the smaller welds. Tr. 5425, 6654 55. At'4*
. . ', .

." . :?.
'

'[? . - ~/, hearing, hit. Puckett indicated that he had not been aware that the disposition of.

;' . , , . . . - [ N.' ' i NCR 3099 had been changed by striking through the reference to adding A 36
'

..
" '

.

,. 7 *.C ' . , f ,i . .' , to Attachment O, and believed that that might have been done at or after the*
,' ,

. g ., * 4 ''' - c , y ,, : meetings to satisfy the concerns that he had raised with regard to improperly
*e

. . - using the invalid Attachment O. TY. 5428. Mr. Puckett had also been concerned';' '
' ' '"

. .,

,*. .. .p w ,, . ,j'' that Attachment H would be used without the size limitation even though there< -

* . .f ' l , ,;'' - . had always been that limitation on Attachment H, because few people were'* '
-

,

aware of it. Tr. 5429.-
, , . -- .n., - .s - ,'

..
- 75. Applicant asserts (Prop. Fdg. 287) that the record indicates that At-

,

tachment O was not in fact a rejectionable procedure on the date of the , meetings. <

regarding the A-446/A 36 issue. According to Applicant, revised Attachment O
'' * -

., ,

was approved by I'TL on July 6,1984, and S&L had authorized the use of. 4 .
,

-
, . ,

,' h . ~- the procedure while it was being revised. Applicant states further that, although'"

)*- ~ .'.e Mr. Puckett disclaimed knowledge of the S&L authorization, it appears plainly.
,

on page 3 of the procedure (Appl. Exh.10 at 3).-
.;, ,

' ' 76. Applicant's assertion is inconsistent with the events that transpired and. ,

with a plain reading of the procedure. If Attachment O had been in effect, those
'

' ' *. . ,
'

dispositioning NCR 3099 would not have lined through "and O*' on August,*-:, ,
''

3< . 23, 1984, and would not have included the note "8/23/84: PER MTG ON, , .
, "_

' '

'. 8/23/84, FIELD IS TO CONTINUE TO WELD TO ATTACHMENT H FOR
, , ' , ,. .

"
, , .. ;' THE WELD SIZES INDICATI!D IN ATTH. H. ATTH. O IS NOT TO BEW,

.

' ' '. 1 WELDED UNTIL APPROVED BY CECO IN REV. D 4.3.3/' Appl. Exh. 55-

. .

,~ at 11 Int Exh. 28 at 1. Nor would Mr. Gieseker have testified (Tr. 2%8 70) that-
. .

'

;. there had been that problem and that work was to remain stopped for the specifica
g'.,, ,

''

weld sizes not covered by Attachment H until Attachment O had been approved' -
- .,

, , . . ,,

,' . .o J.Y.
.

. . , ' - by CECO. And, while Procedure 4.3.3 (Rev. C) may have been approved on an
' , ' . D''. L interim basis with regard to all the other changes from Revision B, that status'

. . ' , ' ' - .,'i., clearly did not apply to any welding under Attachment O. On page 2 of the*
s ,. .

'

(i Quality Control Division Welding Procedure Review (Appl. Exh.10 at third''' ' '-- -

s.
'

,, ,
.

page), comment E states as follows:C .i.
'

. . ..

. .'
-- . . ..

. . ,* '
, , * ,

J, ,,

' '.- | '

s ,- , 4. ,
-

i

'

-
*
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'A.
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,s ,, . ' e ,
, . ip. ..

,

.
. .., ,

.
,. . . . > . ,

t4 - ,,' .O.,, Q '.' . ' w'...,.J., * . . ' . . E) Procedure qualification Attachmenu 01, O2. 03 and 04 are unacceptable since the
*.

3 . ..

y < g .? .'. <'f'. > , $[[d') I f/ R 'I f.h . - required effective throat is 1/3 inch yet none of the test data meet this re,quirement.., yy 5p
- v:;u '. + 1% Q.>;m ,) i ,.'.;.;; ;e;... .

.

? ; '?# ,.4;.4.@.D.mM.m .- 77. If the test data did not properly qualify the Procedural Qualifications
. .

| .hh k''' ' ;3,| . c:. .. :,c:> J ,', . . .h - - Records, the PQRs were unacceptable. And, if the underlying PQRs were unac-

c[3,y, d
;im. ceptable, the welding procedure specification, Attachment O, which combincd

i ' , c;,Q | , 'y , - Q* 't . "c .
.,, ,

g g c ,g ": p g ]. y , , ; ,, the attributes of the underlying PQRs, could not be considered valid. To use it.

would have violt.ted th'c AWS Code. It was obviously based on this recognition,I,,*y0',,, , . q' ,; . . as insisted upon by Mr. Puckett, that Mr. Gieseker eliminated any reliance upon7 ;,. . ,
...

'

f 4 . ,p ' , , ' , ,' , , ( Attachment O from the disposition of NCR 3099.'- - ; ,

,

. n ,1 . > v % . , ,' 78. In light of these disclosures, an unanswered question still remains:w. - .
.

: . . . . a ' . '. 7 ,- S, On what basis did Comstock resume its welding ofless than Vs. inch weldments. } ; .'; ..,7 ,/''. f ,; U E 3 if no valid procedure was in effect that would permit it? If we refer to

-

, ,
'

', . , . ; - 4 ', - i, ', " | the subsequent revision of Procedure 4.3.3, Rev. D, which was, initiated on- '

" | j . W (; 6 .}N September 4,1984, Attachment H does, indeed, contain .the added words-

,.h ( } . 7 @*7. ^''; f - "and A 36," so as to authorize the welding of A 446 to A 36 for Vs inch or
| ;.. 1 . , . :) greater weldments. Attachment O, however, contains no reference to A 36 andq .,

,

.[ -r < . */ * ."' l' . , . , . continues to authorize only the weldi1g of A-446 to A-500 (/d., Tr. 3701-02),..

',, f.
" ' ' notwithstanding that S&L expert Mr. LouJen testified that it would be improper,

to weld A 446 to A 36 without procedural authorization ('IT. 3008 10, 3034-<- -
;,

"4.; 35) and that only Engineering could add a material to the welding procedure
'

g
- t .J's ,e' (Tr.3041).

- ' % , C '' ,
1

79. To justify the welding of A 446 to A 36 materials in weldments of less-

~- Q than Vs inch, notwithstanding that no wcld procedure ,,pecification authorized
'' r

../'N, .n -

such welding, Mr. Puckett's successor, Anthony Simile, testified (Tr. 3455-
* '

- *- -

' ''' 64) that no such procedure was necessary. According to him, the mere fact-
. .

'*

4' - that a procedure specification existed for welding A-446 to A 500 permitted, .
,

, . the welding of A 446 to A 36 without any particular specification. Aside from
'

.~
' " ., , ,

. - this testimony's directly contradicting the previous testimony of the Sargent* ;, , , -

;
',

',, 3 f. ' ' q
. , ;, ,

.C, "' . & Lundy AWS Welding Code expert, Mr. Louden, it is inconsistent with-- .

4.T 1 ' . * ' ,j . the AWS Code Dt.1 provisions. Even where a prequalified joint welding
*

, , -
., s'+.; ai.' . .i , procedure (i.e., where metals, such as A 36 and A 500, are prequalified by

.
, , ,

*. ' , - ;,.,. . ' , . ' listing in Code i10.2 and the joints have been prequalified as described in. , . ,, ,

'.y g.. & J. , ' , '' ',- 12.6) is utilized, AWS Code 5 5.1.2 requires the use of a written procedure
'e. specification showing the information required, as specified in the form shown inu,?w.i i ., ; Appendix E to AWS Code DI.l.The suggested form contains the requirement of

- ,- -,.; , ,
,

!'
', ' ,

, ,
'

"Materials specification." Appl. Exh.12. Similarly, where the welding procedure !. s. -
., ,,

':9. ., T | . . .; . . . , '. is not prequalified and itis necessary to established the welding procedure by
~

* '
-

,.

f. -
* ', qualification (i.e., by using a welding procedure qualification test reflected on the

' ' ~' -
. ., .,

'

.v.' ,.i,,. 5, , . PQR), the procedure must be recorded as a procedure specification. /d. I 5.5.1. It
*. .

,

5
. ,,I. would make no sense that, in the third case, where the joint welding procedure is(,"; [...,,' 3. y .o 9.;; ,. | , { ,. ; ix- *

- . -

f
not prel ualified and is not even evidenced by a welding procedure test record, the,

,

. ' .i l
, ,, , . , ,

,

. .

T /

'
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; [.1. .

> , - . n., ..
>~

- .o f- . = , ,q
f , ;. . f . ~ ' 9.' ., materials to be joined need not be listed in the welding procedure.8 Moreover,- ,, , ,,

i/,, ' + , . ;, +j g',1.5 / ' even if we could accept such illogical testimony by hit. Simile, it could not
? M f. ,'j 'p . O, y,. '. L.:

,

J.: .%; r@.j validate the joining of A-446 to A 36 with welds of less than 3/s of an inch
, ,,:. N.,g^/7.?.?.J prior to the validation of Attachment O that occurred after Mr. Puckett had been

r/4. n., i ", Q f. . J ,
jc , t '

,

>. ,.. s.;c e ..: ;, . L. terminated.
.,

;.U rt . q . p;.a.' @'..f D 'f '? MN.l!'piM < ,'J[.' f, //M'.58'%* f.M*[, ]!
Ole ',f. *,c,.

i ~~/.' O* 80. It might be noted that for all the criticism Mr. Puckett received for.

r s. suggesting that AWS Code DI.3 (as contained in AWS Code Dl.1 editions
,, A '. r,.;f e . Ql' , , " . .{. beginning in 1978) be adopted, the technical specification governing the welding. . :-

.

g ',: ., , + ', e 2 . .* ''4,. at Comstock, L 2790, was amended on November 9,1984, approximately 2v.
,

'''
I ~ .? ' ' i. ' - .' months after Mr. Puckett was terminated, to include the following provision

I c , ,',.'. ~ ,, ; y, (Appl. Exh.19, Amend. 42 to Specification L 2790, at 4 3):/ , .-..;w=,,.,

- .. .
.. . .. .

N.'' ' , '.? ,q, " .i 401J#1 Welding shall be in accordance with the requirements of AWS DI.l. At the option' O,' '
' .

,.
'

,,e.- . ' , ~ ', . [ , '.4* c ',, , ; of the Contractor, where base metals thinner than 1/8 inch are to be melded, the
'

*
.

* ' ~
;'g'. ' , * . , . - .$ requirements of AWS DI.3 may be applied in lieu of AWS DI.I. Welders may be- ., .

.- , .' 9 . . f, . < u, ' . . , . qualifted to either * * * AWS Dl.1 or AWS Dl.3 (for materials lese than I "thick
, .

/8, . . .

. . .
. , - * . ; .' , A 4, ,, , ," 1. . .

requirement 0c.. , , ... .

,.v. ; ;, . .,- p. , .;,. , .- ,

. . . . - 9 * 7. .
.

Whether Comstock ever utilized that November 9,1984 amendment to apply
+ .su . . w .!,

,.;1 4 . ',| the AWS DI.3 Code to the welding of A-446 to A 36 is unclear. It is clear,Ns. ,v c ' . -

; ?- q , j .' ' however, that since A-446 sheet steel is listed in AWS Code DI.3, Q l.2.1.1,.
,

, M. .[ and since qualification testing had been performed with the welding of A-'-
, . ,

* - ' ' ', (q 446 material to A 500, AWS Code D1.3, 56.4, would have permitted the.- ,

, ~,*

C; i issuance of a welding procedure for the joining of A 446 to A-36 without further*'
-

.
,,,

testing. Appl. Exh.' 14, AWS Code DI.3. It appears to be the case that AWS* *

_ .
~

>
. ,

( ' , ~ .'1 .:' Code DI.3 was utilized beginning with Revision F to Welding Procedure 4.3.3,'

,,

, j 2, . , . A initiated on December 5,1984. Appl. Exh.11. Mr. Puckett's successor, Anthony
b Simile, testified (Tr. 3466 67) that Sargent & Lundy found at that time that A-446..m , ,

*
,,

material was a prequalified material and waived any procedure qualification for
, ,, , ,

(* weldability of this material. That material was listed with all other prequalified, ., - -

#

.? material on page 14 of 14 of that revision. Appl. Exh. I1. Page 14 of 14 reveals |' . , . . -
. . ,

~, ,

that A-446 material was included as a typed edition to the preprinted table of*
,. , ,;*.' ,- . ..

. . ,, '. base materials derive 4t from AWS Code DI.1 1975, and was described as "A-- . . ' .
,

I~ '

446 Gr. A, B, E."
- ..

'
' --

, ,

' , '
* 81. However, as noted above, AWS Code DI.1 1975 does not include A-'

~.
.. ,,

,' i ~~ ?,.', * 446 in its listings of prequalified materials in il8.2 and 10.2, containing thei *
. ,,
,, ,

only materials considered to be prequalified. All other materials were required to*
+

.
... . , , ., .,

:
' .'

''

, f '.S. . -] _ ., 1, be qualified by testing under the requirements of 6 5.2. Only AWS Code DI.3*-

,, ,

* 9 s.N' : ' ;5 .* . . = *
,t.

'*'
. ' ' 3'.. ,, -

,
,

,

* * ;. .. 'Y dsi=A ' . . ,f ..
*- ..

3saa alte the pubbahed Amencan Weldeg soewy interpetstim. DW 54-014(t), whids suggests that the*. ' '

.,,,c.
i-' - , *'' ,' informs'.im ca:escases shown on the torms in Appeds E to AWs DI.l. whids included the ca eswy of"Matenal'*

, , . -, ,

i .e. , .,-[, ,' '',,.f* spcsfication." must be cornpleted as a muurnum reqarener.t. Board Ed. s, n'euia /omrad d october 1984 at.
,

.
-m: .. .. r. a

. . (, . ., ;r., : ' -: . ,.
, ,

- . . . . ..,. . .. .

',k,
'
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'[ Dh,.' :$$[. J N. h(: ,/-:' *
lists A446 as an approved metal. It listed it, not surprisingly, in almost the

'

. same descripuve language as in revision F, page 14 of 14, as "A-446 Grades

36%,,S , +.4.+$'.:| |. ,.7, n[''! ' '
r 3 e,.) f / F b U |, l.. . |, A B, C and E." Appl. Exh.13. I1.2.1.2. Although Sargent & Lundy did not

Mf%.i ,

9 @? ."fi s, amendment of specification L 2790, it appears to have adopted enough of that

4 ,

adopt Code 1.3, in foro, for sheet metal, as authorized by the November 9,1984j,ffl.hdh.'1[';; ,

R'W:f.|: '7 .I' ,,'[Y : M. ', ' ; '.,' code to consider A 446 as a prequalified material (perhaps improperly).i

y':q p' .. s% ' 6 : ' , y[ in '
. 82. Applicant (Prop. Fdgs. 297 299) and Staff (Prop. Fdgs. 148-151, 180-,

', jJ ''

;- y ', , '. Ei+x1i ~
,' 184) appear to rely heavily on the A-446 to A 36 matter as reflecting adversely

'
,, ,

on hit. Puckett's competence and justifying his termination. In particular, ti cy*

m.1.( ,

7 ' /
, V ;- ' ', (. ' harp on his alleged inability to "resolve" the problem. If, however, we wereg, , , ,

[h , .l.
/' . -

i to view hit. Puckett's performance as incompetence, what are we to make of
... I ' F',. performance of the other principals in this incident - the responsible officials. ,

* *); . . ~ .c ..Qy
; from Commonwealth Edison and Sargent & Lundy, and hir. Puckett's successor,

.- .' ,

'
,

((y,,, ".( *, ! . ', , M" ' c (
'

l ''
.

: Anthony Simile? Although Sargent & Lundy's expert, hit. Louden, and the
,.' NRC expert, Mr. Schapker, take the position that the welding of A-446 to

1 .''

f , ( (! * ,. A 36 would be improper unless the welding procedure in question includes* ' '

1.3 ; " ,
r,.. ,' N '

A 36 as a specified material, Anthony Simile testified that it is unnecessary
' ' . .,' i to list A 36. Mr. Louden testified at the hearing that it is improper to add a-t .

'' '* - -
. j , material such as A 36 to a procedure qualification record (PQR)if that material

p' had not actually been tested. But the resolution of the problem proposed by
-

,,

,N, Mr. Gieseker of Commonwealth Edison, and apparently approved by the other4

?"
*

; participants (from CECO, S&L, and LKC) at the meetings of August 22 and.
,

- 23,1984, was to include A-36 in the PQRs (not merely the welding procedure- - ,. ,

93,. [ specifications). And, if Attachment O had actually been approved by Pn, on, .,,
~~''

July 6,1984, and S&L had authorized use of the procedure while it was being.

'
,

~* '
revised, as Applicant alleges (Prop. Fdg. 287), then those who dispositioned

' -
,

. _ . ,

NCR 3099 and resolved the entire incident after Mr. Puckett had been terminated,
-

'

3 ' , * erroneously deleted any change to Attachment O from the disposition of NCR;
,

.f - ; ,'..
, . , 3099 and erroneously failed to add A 36 material to Attachment O. Moreover,...

y 7; *w

' ~ ,| . ,',
,- ,,,g after Mr. Puckett had made his Stop Work recommendation and instigated NCR,,*

.,- 7, ,;.,. ; 3099, his responsibility in the matter basically ceased. With regard to his quality, '
,

control function, Mr. Puckett's proposed resolution was implicit in his raising.

* ' '' y g
*

the matter: adopt a welding procedure, by whatever means necessary, to cover i
. . , . - - .

..'
' j the welding of A-446 to A 36 !! is not a Quality Control function, but an

|

'"," , ..,,

, " , ' Engineering function, to determine how such a welding procedure specification
'

7. e
' a

~'. ',

'

J., can be implemented - by testing a weld of A 446 to A 36, by relying upon. . -
,

" ' , ' ~-,- prequalification provisions in the existing welding procedure and code, by.'
-

','

adopting a revised edition of the code, or by any other means. Tr. 2922 23,
- -

.,3 , . ,
' - > , ' 2928 29, 3041.,- .

, , , , .e ,

4.y |, ' -|
,

- '

~

*, . 83. 'Itat Comstock Commonwealth Edison, and Sargent & Lundy reacted.

j 9.; ' ' i :1; so vigorously to Mr. Puckett's alleged continue,d disagreement with the proposed' j', . . f ' f, ' , resolution.of this problem when Mr. Puckett had no further official responsi-
-

.;,

.pu
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- ~~

;- q ,| '
'

' '
. x, ..

:s .

. ~
.

'.c .,

.'.4 .
.-

;' bility in the dispositioning of the matters he raised, may reveal a heretofore'
'

t .~.
.' ...,. W..,.. A.7 unmentioned misgiving with Mr. Puckett: his refusal to acquiesce to the pro-

,.
'

- .- . .

' :/. T %'d..' - 3, '. % . posed disposition of the. matters he raised did not preclude their being disposi-
j%,@ ':[,5 ".M;({..,.f.' p' \

.

.

;lf'||;''p.I..?,f.;pJ,j*!
. . ; . ' .'i *3 ' .' ' tioned along the lines suggested by Mr. Gieseker, but his continued presence'and

nonacquiescence prevented them from withdrawing the entire matter, rather than

,,/ f; y,k-(|Jel+ g.d' . '. 6 3
r s' .

dispositioning it properly. While Staff glosses over DeWald's failure to complete
- 0.ig,(f.[".;, .;W'}&.d[d;T.(f% the proper "Stop Work Report" (Form 62) and his having issued an informal.

. ,

memorandum instead, as having "complied with the spirit but not the letter, of* '. .'

3 ,'. f f '." - ? l'e
. , ,,

. g ', ., , vA. '? LKC Procedure 4.1.1.3"(Staff Prop. Fdg.137), the violation was considerably, ' . , . , .

'.
i . <. .if ~ _ ' ?!? /, more egregious. Had Mr. Puckett agreed to Gieseker's resolution of the maiter,

, '

.

' , ' : ) ' ,. . , I ' . ' , , ' , . - ;,1. the informal Stop-Work memorandum, not having been logged as would be the
'

formal "Stop-Work Report," could simply be withdrawn. with no documenta-$ '. ';* .. .
, ,

. .a

, ' . - ., ,, , h : , C;I*.' tion being brought to the NRC's attention. Mr. Puckett complicated matters by
'

,

;. f , ' . ., . 2 . l' .,
.

causing the issuance of NCR 3099 five days after he initiated the Stop Work' *.. ; ,,y ...

'r request. But even after that, the NCR could have beca dispositioned on the ba-*
.

) sis of Gieseker's recommendation and no one would have been the wiser about
, ,

..J,' | . , , ,. . - .
. ,.

the invalidity of Attachment O or the inapplicability of Attachment H to the.' . , A '. ?, ~ . ' - ; ;,

,,..('. bulk of the welding being done had Mr. Puckett acquiesced to Gieseker's sug-
*

'

',1
' r '

.

. ,, } gestions. NRC Staff's treatment of LKC's failure to use the proper Stop Work, S "' *
g. :.

t ,7 ' ,-
. .

a directive as benign is much more charitable than the circumstances warrant.
. ' ' ,'

'
'

, ,
.

} 84. Mr. Puckett's job was terminated on August 27, 1984 At approx-",* ', .
,,

imately 8:30 a.m. on August 28, 1984, Mr. Leonard McGregor, the NRC's' '

a .

*

- .| Senior Resident Inspector (Operations) at Braidwood, received'an anonymous*
.

,
,,

note informing him that he should contact Mr. Puckett at the telephone num-" '
. . . , , , '

ber listed on the note. Appl. Exh. 72; Tr.11,512. Mr. McGregor. call.ed' '
:

-

,

Mr. Puckett and reached him at his home in Ohio. Appl. Exh. 72; Tr. 6461-# | .*
' *

-
,

63, 11.512. Mr. Puckett had driven all night and arrived home shortly before
.'

Mr. McGregor called. Tr. 6461 63.-
.

85. In this conversation, Mr. McGregor was informed by Mr. Puck-' ' '

'. .' .;. ,
'

]
. , . .

,

ett that he had been terminated by LKC because he was "too quality con-," - -
'>- g.

,

* '
,

scious" and "started to make too many waves too soon." Appl. Exh. 72 at', , . . , ', . .
, ,

.- 1; Tr. 646166. Mr. Puckett also informed Mr. McGregor about his August
( , ... . ' . ' . ' .

'

,

22, 1984 letter to Mr. DeWald in which he recommended to him that all'

. ' ' , , . . ' welding be stopped. Appl. Exh. 72 at 1. Mr. Puckett also described to Mr.
*

'
- '

, *
J'

~

McGregor several alleged procedural irregularities in LKC's weld inspection
, , ,, ,, ' ;,.

program. App' Exh. 72 at 12.' '

f. -
. , . ,,.
* '

-5 86. After he finished speaking with Mr. Puckett, Mr. McGregor composed!', .,4 ,. ,' , .*

'
' ,

' , ' * a memorandum referring Mr. Puckett's situation through his branch chief, Robert
. .

- '
, . , .

Warnick, to Mr. Weil, the NRC's Region 11! Investigation and Compliance-* O '

,g 7
,.

,, ,, ,

; c.' '' i Specialist. Tr.11,514; Weil Test., ff. Tr.11,948, A.16 at 5; Appl. Exh. 72. In,;, 7,. ) ,.. ,, . a. a '

his memorandum, Mr. McGregor stated that Mr. Puckett "seemed very calm.c,,, ..f' . . , ,
*

. +
.

,

and sure about the findings he was reporting to me," and recommended |5. a., ,,t,,. .
,, ,

^
-

u .'.' |:'

.' . . . . -. .

.
. ,.

.

i..o ..

{'
.

.
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T', * - '- ,- ,..i.. I E !. _.' ' ' ' ~',
_ .,

r.,
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,

. Q ', fe

.. -- . . ,
.< <

'. 'g,b'[ ['!; #
1d'c that the NRC "do a full examination of the electrical contractor . . . now,

. ,

1;; . '| |- ' . h. immediately . . . ." Appl. Exh. 73 at 3; see Tr.11,514
. .Ah D Y, j. |* .. [ [[,'O ' 87. Subsequently, Mr. Puckett had a few more interviews with NRC

,

'

. '.M' b Q .. . .JY. , ._. . , ' ' 7. ,.V i personnel concerning his allegations. On February 25,1985, Jerome Schapker. ." 3 ,' ~

m!,'-)j. ||. ., gyp, ;,-|:?,: .6 ;OAM
J,b. ; *;' '

. '.,' %# y' Jerome Schapker, ff. Tr.11,012, A.8 at 4. Mr. Schapker has been employed

+*
'

was assigned to investigate Mr. Puckett's technical concerns. Testimony of

. g E'iV%|,,'', ' :. . .g; , ' . ' , ' , , - by the NRC Region 111 since January 1980. Schapker Test., Exh.1. Currently,' a, . : '. 4
' . ,

t"- { l ' , , . . . , , , Mr. Schapker is employed as a reactor inspector in the Division of Reactor
,

Naj ~ 1, ' . . . -
'

. . '
Safety. Id. Mr. Schapker is an expert in the areas of welding technology,. .,

'a '

, ,3 ,1 *i' nondestructive examination, and quality assurance, and has more than 19 years'c
i ,.'. f 5~ "

~ . . experience in these fields. Id. Prior to reassignment to the regional office in
, ,

,- . ~ ~(.' ' '
',

'' '
Glen Ellyn, Illinois, in June 1985, Mr. Schapker served as the Senior Residente 4 .y' '" ' * '.

~*
,

Inspector at two nuclear construction sites: Marble Hill Nuclear Generating
', ' c ,' .t Station in Nabb, Indiana, and Hartsville Nuclear Generating Station in Hansville, .*

.,, ,'y ,_' ,'
' (

~; Tennessee. ld. at 1.. . .

i') 2 ~, t ! ' 88. Hereafter Mr. Schapker reviewed a transcript of an iriterview Mr.
'>

. , ,.,
* ' *

. Puckett had had with NRC personnel and a memora;.dum listing Mr Puckett's-

~. , . ,
' . .', s*'.

+. ,(' '

allegations prepared by NRC personnel. Schapker Test., ff. Tr.11,012, A.11 at,

5. Mr. Schapker then visited the Braidwood site and met with representatives.' - -

' "
'

. of CECO and with Mr. Simile, from'whom Mr. Schapkcr obtained copies of
, procedures and other documents needed by him to perform his inspecticn. Id. at. .

5 7 Dereafter, Mr. Schapker met with Mr. Puckett on March 12,1985, for,

, ,

approximately 4 hours. Du'ing this meeting, Mr. Schapkcr reviewed each ofr. , .
,.

.

f, , the allegations that had been compiled by NRC personnel on the basis of.,,

prior interviews with Mr. Puckett Id. Soon thereafter Mr. Schapker returned to-

.

' * '
Braidwood to commence the inspection of each of Mr. Puckett's concerns. All

*

' ~
told, Mr. Schapkt devoted 192 hours reviewing Mr. Puckett's concerns between,

March 5 and November 7,1985.>-
. .

. , '
~ '"'

fi 89. On November 21, 1985, the NRC issued a report documenting the,..
,

' ', ,,-f* ' , 7 results of Mr. Schapker's inspection efforts. Appl. Exh. 51; Schapker Test.,
- a'.

,,, ,*

, ff. Tr.11,012, A.6 at 3. De report dismissed the A 446/A 36 allegation as being
-, - ,.
,' ' ' ' ' ' ' '

"substantiated with no adverse effect on the quality of the welds." R2rthermore,-

.''' *.,/

c'('.
*

it accepted the disposition of NCR 3099 on the basis of the qualifications,
' :' '*

performed with regard to Attachment H, which qualified the procedure welding, .. .
, ,- ,

| A-446 to A 500, and the AWS DI.l.1975 Code provision allowing for the; ' ' ,
, ; substitution of a prequalified metal (A 36) for another prequalified metal (A.

,

,!
'

.
. , ' ,

500). Although the inspection report appeared to recognize that the alleged
* '' **-

,j .' ,- ,3 . . ,
i invalidity of Attachment O was part of the A-446/A 36 allegation, it dismissed- "-

* '

,.; j
- * .- this matter as follows:- ,

, ,
-. . ..

-
. .

n ., ' ' .'ty.,
*

. , , * , '; he weld procedure was in error in that the A 446 isic) base material was not listed as- - *
,' 's -

required and that technique sheet "O'' was referenced with rejected test results within the,
. .- ;, ..

- ;. .
.

.
-

$86
,

f-

s *

.
,

.

.

.

.
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'
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.

, , , , . j procedure. The inspector reviewed the revised procedure and the NCR and found thern to
,

. te acceptable. This item was satisfactorily resolved.* . - z,
s , 7 .. <,. s . . ~ ,:

.

','' {' ]. ..f'1."'i' {,f j ..f ,' .-] . Nowhere in the inspection report was there recognition of Mr. Puckett's com-. .
.

), f.; y,' ,,g|.| '' g , f , . 1.1
f .W. plaint that Attachment H only qualified a small portion of the welding being..

*

* , . .

/ r,',q. , ',. . '' , - y q, ; , h, . *9 'f ' .
,I . g ., - performed by Comstock at Braidwood, involving weldments of Vs of an inch;t j

f j'j .[.|,.'4
dhO *pW 's>/f {-}. [.y; or greater, and that no procedure qualified the welding of A 446 to A 36 for the

', smaller welds, Mr. Puckett's major complaint. Although Mr. Schapker was aware.

' '.'.,','s.~- ~ 4 '. f at the time he investigated the allegation that the welds being done were predomi-,

* '
;''',.'..'- nantly less than Vs of an inch ('IY.10,972), he asserted that Mr. Puckett had never'' ''

;. , , ,

expressed his concern to Mr. Schapker about the welds of less than Vs inch inc . - ?,, i ,, ',. .

-
' ** e' size not being covered by Attachment H (Tr.10,970). M1. Schapker's ignorance_. , . , f

,

* 1...' ' ' ].,' , ; , ' , ',, . '- Attachment O from the disposition ponion of NCR 3099 is apparent on the face
J of this issue is somewhat remarkable since the deletion of any reliance upon- * '

, .
,

* ,,' '

,,
, .

of that NCR, as is the limitation in the disposition of NCR 3099 to *THE WELD' ' *
. . ,,.

.

'.' '. $. SIZES INDICATED IN A'ITH. H." Appl. Exh. 55; Int. Exh. 28. Mr. Schapker* *
. ,'*

[ s. , 2 1 . *') had also concentrated on both Attachment H and Attachment 0 in his investiga-*

., ,

- -
' ' 'n . *j ~ ion (Tr. 3,970), and Attachment H had added to it "A 36," while Attachmentt

,

'i*' O had'not. It is not surprising, however, that Mr. Puckett might not have fully. i, -

';t~ 2, *

expressed his concerns with regard to the absence of a procedure for welding
.

' '
''

"., ,|'~ .
j

small welds of A 446 to A 36, since Mr. Schapker never reviewed the welding*

,
. procedure with Mr. Puckett, including Attachments H and O to the body of the

g procedure, when he interviewed Mr. Puckett. Tr.11,139. Furthermore, after the. .

'"
- initial 4 hour interview with Mr. Puckett, Mr. Schapker spent the remainder of.

' , '
his field inspection,192 inspector. hours, at the Braidwood site, discussing the'

- -
.

,- matters with Comstock management. Appl. Exh. 51 at 4. Mr. Schapker never*2
.

,

'~ ~

reviewed any of his proposed resolutions or conclusions with Mr. Puckett, and
'' *

never gave Mr. Puckctt the opportunity to correct any of Schapkcr's miscon-
.' ceptions about Mr. Puckett's allegations. Mr. Schapker became, in effect, a'

,'

' . -, ,

\- spokesman for Comstock management's position. In fact, although the NRC*
-.-

. issued Mr. Schapker's inspection report on November 21,1985, it did not mail'

.. , . , ,,,

that report to Mr. Puckett until December 4,1985. Staff Exh. 6. That ensured'-- .. .
' ,' that the report would not reach Mr. Puckett's home in Ohio until be was in* ' '

, ' *., , . . . , ,
.

'
. transit to a deposition in Illinois on December 6,1985, and that he would not

~, ,.
see the inspection report until Applicant's counsel was ready to question him'3

-
.

. .

, . ' ,' '; ' '

on il Tr. 6485 86.-

,

'

90. At hearing, Mr. Schapker's testimony was little more than an apologia.. ,.' '

".
'

.

for Applicant. Although Mr. Schapker's inspection report and his testimony' * '-
-,, ., . ,

^ - appeared to substantiate almost all of Mr. Puckett's concerns, they denigrated
,

*, ,- ,
.;

,* ,

',- . ,' .. , . ' . ,- g the allegations as having no technical or safety significance. Included in this'--

'' ;- ','...,r denigration of Mr. Puckett's allegations was Mr. Schapker's dismissal of the, . , ' ,.,7 ' < .

,'

.. A-446/A 36 issue as involving only a "procedural violation," not an AWS Code.4,'?
, - ''..

-
.,

> .'* .n 1'.
-

v. ..,

>
.

,i''.
-

.

'
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'' .. violation. Tr. 10,991, 11,330. However, when asked repeatedly by the Board

* ' ' " '
,

"

whether it would have been an AWS Code violation for Comstock to have
' '

, 3,[ ' .
'

. - ',. welded less than V8 inch welds on the basis only of Attachment H. Attachment
* '

..~ '';-
'

, ,

' "

?- H having been limited to Vs inch or greater welds and Attachment O being- -

,[j,Nf.9 , , , .).:r, y ,f;r,f.; 5 assumed to be invalid at the time, hir. Schapker would not answer that question

'

~ ' ''-

> .,'i , ' , ; . ''O.' directly. Tr. 11,331 34
,' ' ' ,' 91. With AWS Code 1.1 1975 (Appl. Exh.12) now before us, the answer is,

, ,
,

~

clear: unless the welding procedures are exempted by virtue of the metals' and. -

-

'

the welding procedures' h ving been prequalified under the AWS Code, $ 5.2,

' '

requires that the welding procedures be qualified "by test." Since Attachment H'
'

^

did not reflect any testing of weldments of less than Vs inch and Attachment O, - -

* ''
,

#
was invalid at the time because it had relied upon testing that was inappropriate

-
,

''

#.
' ' , for the specifications authorized, the making of welds ofless than Vs of an inch

'

.

'

'J ;, . ' , in size would have violated the code because it was neither prequalified nor., )

c '

qualified by testing.
' ''

, .
.,

,
'

,- 92. On August 10, 1984, one day after hir. Puckett recommended to-
,

* -
-

'

hit. DeWald that all welding be stopped with regard to the welding of A-.

' ''
,' 36 to A-446, hit. Puckett wrote another memorandum to hit. DeWald. In this

men"randum, hit Puckett recommended "that all work be discontinued utilizing
Procedure 4.3.14 Rev. 09-17-80. This procedure is only qualified in the SG
pos: tion. AWS DI.175 Part B Para. 5.8.1.2 requires that it be qualified in all
positions." Int. Exh. 31 at 12. LKC Procedure 4.3.14 governs stainless stect.

welding. Appl. Exh. 57. Under the AWS DI.1, Code, qualification in the "SG,"
or fixed horizontal position also qualifies a welder to weld ia the "lG" (flat),
"3G" (vertical), and "4G" (ove he d) positions. Schapker Test, ff. Tr.11,012,
A.20 at 10. It does not, however, qualify a welder to weld in the "20" or'

horizontal position. Id., A.21 at 10. hit. Puckett's concern was that despite their
lack of qualification, welders were welding in the 2G position in the field. Id..

-

A.20 at 9-10; Tr. 5509-10,-

,

93. hit. DeWald authorized the Stop Work after pointing out to hit. Puckett'*

that it was his responsibility to find solutions to such concerns and, on August,

17, 1984, the Stop Work was issued. Simile Prep. Test., ff. Tr. 3305, Group, ,
*

,
-

Exh. I at 6,14; Appl. Exh. 54. On August 24, 1984, Puckett wparently' '

had Quality Control Inspector John hiinor issue NCR 3145 to docu.nent this
'

' * ' ' '
/ concern. DeWald Prep. Test., ff. Tr.1700, at 48; Gieseker, Tr. 2972.

- '

94 The N~R was subsequently dispositioned on the basis of requalifying,,,

| the weld procedure and welders to include the 2G (horizontal) position for, .''

welding, removing the previously installed horizontal welds, and replacing the
,

', *
/ welds after requalification. Appl. Exh. 51, Body of Report at 4..

,
,

95. On August 22,1984, after his first meeting win Gieseker and other
'

. . ,

*'
;,; ;' CECO, S&L, and LKC persennel regarding the A-446i.\-36 issue, hit. Puck-. ,;.

- '

ett sent hit. DeWald a third memorandum concerning stuaping work on weld.
..
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' , ,

[, ing.This memorandum recommended that all welding, including A 36 to A-446,. 3 .
.

.2 ., U 1 ' . .b '. . .
,' be stopped because Comstock was "dangerously approaching a complete break-* '- **

,. . . . , . .

a; i,.
s,.7,fy ', [ [ ',[ ~d .,C .1 , , , 9 > ;

down" in its Quality Control Program, in the memorandum, Mr. Puckett stated
, ' . O ','I*. ,, . y that procedures involving A-446 ''were qualified using the criteria of AWS Dl.1-

d, '.3[c , .;, y ,N -g'J R% ?) % :.V'h.., ,4 '1[ .'..
1975 and it should never have been done." That code, he explained, was never. p. . - -

. f ,' -|, G :. , , intended for thin gauged materials like A-446, and all procedures involving A-

N .j M h I N ' j h.,; k * 2 %''i i
446 "should have been qualified using the criteria of DI.3." Appl. Exh. 56:

' ,,

i . || * y" J/, 'y, ',/ .J J. , ;, DeWald Prep. TesL, ff. Tr.1700, at 49; DeWald, Tr. 1751 52.
,

y ? c. ' ,, 96. Mr. Puckett admitted that he did not expect Mr. DeWald to stop work;, .. . ,,

', f .W '.1' ' ' ' , based on his August 22,1984 memorandum. Tr. 6250-51. Indeed, he conceded
'

'

... ,.,
*

,

' q.. that the drastic recommendation to stop all welding was "a little strong" and. ' . . '
''**. .

-,./

Y ',, . i.,
_ ' '

3' , | t i, , was designed to attract strong attention within the organization. Tr. 6273, -

'- * ? . / ,.. . 6276. Mr. Puckett wrote it to get Mr. DeWald's attention so that the two*
.* '' .'

.
* ,'' men could discuss a broad range of issues troubling Mr. Puckett becausee. .. - -

,

.' . ' , v '- | Mr. Puckett believed Mr. DeWald was not paying sufficient attention to concerns
,

''

- -. , .

[';, *,/J|i he expressed orally. This discussion never took place. Tr. 6254,6258 59,6273." , ' ', '
-

, .
. , .

,' '; 97. To place these Stop. Work requests by Mr. Puckett in perspective, we;;, ; ' '. ,

'
,

, ,,

, | ,| f' .
- rr.ust consider the testimony of Therman Bowman. Mr. Bowman was a 1.evel-

,
*

- .
' 11 Jeality Control inspector with a background of approximately 20 years ofn.. -

- ''
.,,'

- - 'N. N1 ding and a year in junior college studying welding metallurgy. Tr. 6767
'

',' 68. Because of his experience in welding, Mr. Puckett had used him as a
' '

,,

sounding board for some of his ideas. Tr. 6975. Mr. Puckett had discussed with< -
,

- - him the problems concerning the application of AWS DI.11975 to the thin '
,~

.| , material being welded at Braidwood. 71r. 6969-72. Mr. Puchett had expressed
, '

. to. Mr. Bowman his opinion that certain of the procedures for the welding of
*

'

.
-

-
# different materials had not been properly qualified at the time and had discussed

'

with him the application of AWS DI.3. Tr. 6970-71. Mr. Puckett had also* '

' '"'
discussed with Mr. Bowman the advisability of Mr. Puckett's requesting a St'op--

'. f, ' ,' Wod directive as a possible solution. Tr. 6967. Mr. Bowman had had some
' ' ' -

' ' , ' . experience with requesting a Stop Work directive. Mr. Bowman had identified,' :.,
,

' '

a recurring, nonconforming condition that was being repeated by craft despite-.
., . ., ~ , ,

-
'

Mr. Bowman's identification of it as improper. Although he had written three*
;, , , **

. . . , ' c* NCRs on that problem, the practice was not stopped until Mr. Bowman had
' "
,

' ,,
'

approached the engineering group, threatening them with his recommending a. , ,, ,*'' ''e , ' , Stop Work procedure. Tr. 6956 57, 6968 69. Mr. Bowman's discussions v i h-

t
', Mr. Puckett may have persuaded Mr. Puckett that a similar recommendation to, , , , , '

'. 4~ stop work with regard to the problems Mr. Puckett encountered might also get,

--
.

* '
'

.'. the desired action. At hearing, Mr. Bowman believed that if Mr. Puckett had,| . , . , ..

* '

. . - taken other measures that had proven unsuccessfulin controlling the deficiencies-
.,

. " .
'

. ! ' 't :
'

*:'... s . ..; ; . . , that he had idenufied and that the measures that he had tried to correct the:
,

' '

'c problem had not corrected it, then the only recourse he had would have been a*
*,j .: , , , '

' ' . . ' ' > d . . ' ,' Stop Work request. Tr. 6958 59..

, - . ..,;. .-
( |;. a .

. ,- . .
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,
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)
,y-- , , 98. Considering the discussions that hit. Puckett had had with hir. Bow- i

)'',;.
,

, /..,,- ,.' ' man and hir. Bowman's past experience with recalcitrant management in which |
' '

,

,

. ' . ' ' . , . . . . . , , '3 g ' hir. Bowman had had to resort to a threat of a Stop-Work recommendation !~ *

..t)q. . .J
-

. * .v.- . . . , before the discrepant condition would be corrected, it was not unreasonable or. , . . .

..$,k/i.hi':[h. kb, .s.' ' ' , * ' ' unjustified for hir. Puckett to recommend any of the Stop-Work requests even

,

. ,,

'

- ( 5; < , . -
' ',, when, as in the third request, the circumstances may not have required that work--

[,' be stopped immediately. Comstock's past history inust be taken into account in. .
,

'

* *
' ~

determining whether hir. Puckett's Stop-Work requests were reasonable.'+ .-
99. The Board heard extensive testimony with regard to hir. Puckett's.;

recommendation that AWS Code DI.3 be utilized for the welding of sheet-

[~- ,j . ,' . ,.

*

materials at Braidwood other than with regard to the welding of A-446 to A-36,
,,

,

. ' '
which we have already explored in depth. Applicant's witness Gieseker testified*

(Tr. 2866 67) that, while hir. Puckett had agreed to the minor revision of the
,

-
,

,
''

, ,- .,j welding procedure propord by hit. Gieseker with regard to adding A 36 to the*
.-

g f, ,A-446 procedures, hir. Puckett continued to believe that the real solution to theC
,. .

.| | problem was the use of a later AWS Code Dl.1 which included DI.3.*

100. hiuch of Applicant and Staff's position that hir. Puckett's job per-'

.
,

*

formance at Braidwood demonstrated his incompetence is based upon hir Puck-
'

ett's persistence in recommending that Comstock adopt a later code. AWS Code.

DI.3 was promulgated for the purpose of addressing welding on thin. gauge ma-.,

,
terials, such as the galvanized metal used in cable pans which Comstock em-
ployed at Braidwood. Tr.1752. Even hit. DeWald, the Quality Control hianager, . . , ,

who terminated hit. Puckett, agreed that AWS Code Dl.3 was a more appro.
'

- priate code to use for that kind of work than the earlier version of AWS Code
~

,
'DI.l. Tr.1753. However, Applicant's witnesses took the position that use of
either the earlier version of AWS Code Dl.1 or a later version which included
AWS Code DI.3 was optional and that hir. Puckett's behavior was "erratic",.

in continuing to advocate the conversion to the later AWS Code. Tr. 2867, in-
.

fxt, they recognized that hit Puckett had agreed to the resolution of the narrow
*

,
,

* . A 446/A 36 question on the procedural change suggested by hir. Gieseker, but'

[ g that hit. Puckett thought "the real solution to the problem was use of this later'-
,

', code." Id. According to CECO's hir. Gieseker, who apparently was a moving
' '

,
'

force behind hit. Puckett's termination. it was "very straightforward' (Tr. 2931).

', and "quite evident"(TY. 2867) in the electrical specification that Comstock had,

-

~,,

,', the option of using either Dl.1 or DI.3. Gieseker's poor opinion of hir. Puckett.-
*

, s.,-
'

arose over the fact that he would "expect him to know that as a Level lil" that
*

. ' ' Comstock had the option of using either code (Tr. 2866) and when hir. Puckett, .' '
',

'

came on board as the welding expert, one of the first things that he would un-- -

,
'* * *

.; ', dertake to do is ask himself "Exactly what codes am I supposed to be working
'-

, ,
' , "

' to here?" and have resolved that concern (Tr. 2932). As Applicant's witnesses'. ., ,

, . . , , - * ' ' , . 7,. further testified (see, e.g., Tr. 12,924 25) and as Staff agrecs (Prop. Fdg.145) if-
.

'
' the company had the option of using either code edition, to switch from AWS'

- .. .

* -; ,.
-
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.

$

Code Dl.1 to AWS Code DI.3 would entail a substantial but needless expendi-*. .? , ., . .
,.' * '

, 9 ..I . ., ' ; ture of time and resources.
' e,'|, '3 . ( W1.|v,c '.' 101. While Applicant and Staff may have taken a position at hearing and

.
, ,.

9. ;i ', b
|c. . ' ,6, . ,.r .',.4 3 7 , " .T:.''' . ' + on brief that Comstock's option to use either D1.1-1975 or DI.3 was clear,.

?|cE . f.r.) .! '.N/ C ' ' . ~ . . ' |. . Applicant's actions at the time belie that claim. On October 17,1984, CECO's*-

. .y| ' (* f M.N'|r\^h{hi< .'.d,[.N ,)
.

ly'[[. ',. J' ~ b Quality Assurance Welding Engineer requested a formal interpretation from the

''. ., |. 7,y/f _ . ',% , c.' '*$.,vi,1,'-Q American Welding Society on precisely that question raised by Mr. Puckett of'
.

.

,. , ? . L *, whether welding on material of less than % of an inch could be xcomplished," ; '* '
. -

. - under the Dl.1 Code "even though later Editions state that it is not intended for'e . ~;
'.' - , materials less than one-eighth inch?" Board Exh. 3, Inquiry 3. The American

-

''

, t.' ''

. . . . ..
~

Welding Society replied that "[t]he Code specified in the contract document' ' ~ ''
, - r. -;

, .'

-
-

.

.; applies unless modified by the Engineer." Board Exh. 4, Reply 3.i.. - ';*.-
"

,

*

102. Applicant offered a number of witnesses to testify that "the contract' ', ' . .

- ..,. . .
,

'

between Commonwealth Edison and L.K. Comstock * * * required that welding- ,4 ..- , ,,

h,.- , . , , * '

. ,

'

be performed with AWS DI.1 1975." See, for example, Prepared Testimony of- *
.

", . '
'['

*' '

* > ,.
.

; - ' ,' Kurtz, ff. TY 12,881, at A.4. On further examination, those witnesses clarified
'

W .J' '.
,.../ 2: that testimony to indicate that, although the 1975 edition of AWS Dl.1 was not' * '

-. .,, ,

. . . ' .t, specified as such in the Comstock contract documents, it was the 1975 edition
'

-
,, .

~

,. ; that was applicable per the contract documents. See, e.g., 'IT.12,885. The basis*- -
. .. .

,

for this theory was that the contract documents specified that all references to*

, ,
' ' '

the standards to be utilized are to be to the latest issues of the standards as.

- of the date of the contract. As this testimony offered, the contract documents
*

in question consisted of the purchase order by the contractor and incorporated,

Specification L 2790 and Form 1701, and were adopted prior to the issuance-

of DI.3. Consequently, the latest edition of the AWS Code in effect 1it that
time was DI.1 1975. Prepared Testimony of Kostal, ff. Tr.12.881, at A.5 A.11;

*
.

,

Tr.12,875 80,12,887.-
,

. 103. This testimony turned out to be inaccurate it 'r/as at the time that the-
, , ,, ,

contract to Comstock's predecessor at the site, Ernst, was adopted that DI.1-', ,.,

1975 was the latest edition of the code. AWS Code DI.3 was incorporated'-
. ,. , ,

'

. ?. into Code Dl.1 on September 1,1978. Tr.12,891. Comstock did not have.

, ' ' , , , 7 a completed contract with Commonwealth Edison until February 5,1979,
-

-
.

,

m ,.
-

. c' the date of execution of the purchase order. Tr. 12,903, 12,908. Had that,

'

' ' '
contract incorporated the latest edition of the AWS standard on that date, as- .- ..

*' '

its express language indicated, it would have adopted DI.3 as the applicable?
,

' ' * ',
'

, - , ' ,
code. TY. 12,908-10. Similarly, the incorporated specifications, L 2790 and.

, . , , , . ,. ,

' ' . ' ' ' '

Form 1701, each of which contains similar language specifying the use of
the latest edition or the code then in existence, had ocen amended with,|

'

t, .,. 3 .

, ' ** '

' ' . '
an effective date later than the adoption of AWS Code DI.3. Amendment. .

, " , , , . . ~
'

: - . , ' , I to L 2790, specified in the purchase order, was issued on February 15
,'*

1979. Appl. Exh.16 at A 1. Form 1701 had been withdrawn and was readopted
*-

. , - - . . , , . , . ,;
,

on October 11,1978. Tr.12,946. Applicant's witnesses did not rely upon' . .; y,
, , ,

,

, , .
.,: , , ,.

,

. .
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#' the contract documents themselves to support their position. that DI.11975, ,
-

,
, ,,

.., I; ;.'f,'., y.., >
. was the governing code for Comstock welding; they relied upon what they.. ,, ,

Perceived to be the "understanding of Commonwealth Edison" (Tr.12,917)'

?''.,
"

MYh,?.h, .'''dk. .a 3 ..;;; 3 ,1
-

.,

;;, . e. .
s

y . i- at the time Commonwealth Edison and Comstock entered into the agreement,
,

. -
. ..

.

'i." ',''., , .;2 ' 81" to adopt the same specifications to which Comstock's predecessor, Ernst, had
' 'J. ' / J a, . , ?' ~ 'i been operating under, even though they did not specify such in the contract.. .. , ,,

.

documents. Tr. 12,891 92, 12,905, 12,916 17.', ; .,
*

.

, ,
,

IN. It is clear that had Mr. Puckett familiarized himself with the contract.- . , -
, ' '' '.

..

j documents when he assumed the position as a Level III, as Mr. Gieseker believed* '
.

.
'

'., - ' he should have, he would not have concluded that Comstxk was not bound' '
+

'

' '

(,; , I to Code DI.3 with regard to thin n'aterial. Applicant's witnesses, Treece and*'
- .

,a Kostal, admitted that viewing the completed contract as a whole would have, .,
'' 'a put into effect the latest issued version of the AWS standards which would have--

,.

* '* - '' '

,- ,- - i included AWS DI.3. Tr.12,90810.
. . ,'. ,! 105. . But, to be fair to Applicant, it does not appear that Mr. Puckett'

-

C '; made his recommendations in the context of a review of the contract docu..

^^M ments. Rather, it appeared that his recommendation was based upon his expe-
'

*- '

-

'

,' rience and expertise with regard to welding and the welding codes. And, con-
" ''

sidering that context, one must conclude that Mr. Puckett's recommendation to -
,

adopt the later code appears eminently reasonable. The situation of Comstock's
welding sheet material under the older edition of Code Dl.1 appeared to be an

,
,

anomaly. Most of the time under AWS Code DI.1, contractors use prequalified,, ,
,

procedures and stay with the materials listed in the code. AWS Code DI.1 1975
'

- gave a prequalified status for only those materials listed, but none of the sheet
metals were listed. Consequently, any company utilizing the earlier editions of

,

Code Dl.1 would have in end up doing qualifications for all the sheet metals,
and the qualification requiremec's are very stringent. The problem Comstock' '

,. .

encountered with qualifying A-446 to A 36 was an uncommon problem that*
.

', resulted from Comstock's not using D1.3, which would have prequalified the*
,.

,
'

' - sheet metal. 'lY. 3014 15.
'

' '

,' c- 106. Nor does the factual evidence support Applicant's suggestion that''

'

. . , . . Mr. Puckett's proposal to adopt Code D13 would have created a difficult. .
, *

burden. The welding procedures at the Zimmer Nuclear Plant were requalified.'
,

'

from the earlier editions of AWS Dl.1 to DI.3 in 1982 or 1983. Tr. 5444-45. At. , .

5
"# *

Braidwood the heating, ventilating, and air-conditioning (HVAC) contractor' 4-

* * '

completely requalified its procedures and welders to DI.3. 'IY.12,927. It would,; '.
*

'

, . , - ,.

. , . ' ' ',, ' , have taken only a week of qualification of welders and the weld procedures to, ,,,

make that conversion ('lT. 2915), and there is no indication that welding under* ' >
- .

.,

,' .i ', ' ,[ . the older edition of DI.1 could not have gone forward while the conversion was
* '

, , ,

-
. being made. It is surprising that, in the 6 years between the adoption of DI.3'* '

| '',;. :,.'. by the American Welding Society on September 1,1978, and Mr. Puckett'sL
*

. .
' -# recommendations in August of 1984, CECO, Comstock, 'and Sargent & Lundy'

-
,; .- . ~ ,

,

.
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| 1/,5 ' . ' . '.;2 ;; , '. '
.: .

had continued to qualify the welding of sheet materials by tests rather than
. ,

j. - 3 . f . ', . -

J;f '. ,t. . . c//!c. .
,2 9 ! convert to AWS DI.3 and utilize prequalification listings.

.'

; .1 Mgr$ Yh b,,' n J
'4...

? 'C'.5 , e ' ''.b. .' H '. f. ' 107. NRC Staff's review of this issue was less than adequate. The NRC

' * [. ,D inspector believed that at "the time the contruct was le[t] to Comstock" that

[f[NU'P|hhN!'N'.hbhf h:
Y . ..

'

A " QY.G3.3..W.. 1.' / hi the prevailing AWS Code was DI.l.1975. Furthermore, in his supplemental
,';

. . .
testimony (Schapker Test., ff. Tr.11,012, at A.6 A.8), he treated AWS Dl.1 as

!I'. c.S t@.;'O,'. ';''. . Q %; [' ' Q'c .;.
the welding standard at Braidwood and AWS DI.3 as a separate, more recent,

];,, ". g' .;,i,/ .W code of record. According to his testimony, Applicant committed itself in the''
, ,

PSAR and FSAR to the AWS Dl.1 Code. Further, the testimony states that,y . *, <- * ' -.. *

- p' h (I . ' .' '.'...'' ..I ~ ' although an applicant may conform to the requirements of subsequent revisions.

@ gN.* , i T. ~. | ' . '| ' , . .5 of the applicable code,"before an applicant can deviate from a standard to which
..:

b.f-|| , 3s- . , ' -' . t. . . . *. it has committed in its PSAR or FSAR, it must first obtain authorization from. . .

. * / ,3-
the NRC to do so." On its face, this testimony suggests that CECO and Comstock,

V ,'.' f /y,y ; . e.; . 'c , , '! were bound to the earlier edition of DI.1 and could only adopt DI.3 by first
-
-

.. '; |'t:'f'. ..;i? i ,', . ('. obtaining authorization from the NRC. Ibrthermore, such deviations from the-

|,[ .. ? i- ' / ,, ,. . . -| y :..; provisions of A.WS Dl.1 would be permitted only "if supported by acceptable.

'

,9, G (,.i.'
y e u ',' engineering evaluations." /d., , , ' -

, ,,' '.
**

- y. ' , " ' 108. Upon Board enmination, the NRC inspector gave an entirely different. . ,( , y- '
,

if a * ~. m >' 'i. picture. Comstock and CECO could freely change from AWS Code D1.1 1975
'',. ,'. - '

* Y to a later edition of Dl.1 which includes DI.3 for a number of reasons: (1)The, ,

J - FSAR referred to AWS Dl.1 and did not specify the year of edition (~D. I1,315);'
.

(2) Comstock had blanket authorization to deviate from the FSAR standardse 3.

, *~ ,

(Tr.11,288); (3) a subsequent revision to the applicable code, such as the.

(l,, inclusion of DI.3 in later editions of bl.1,'was not a deviation from a standard'

* . " , . . '. that would require prior authorization from the NRC to adopt ('n. I1,288 90); (4).' ' ^ ' ,

any change in the specifications to the contract, in this case L 2790, presupposes, , . .
-

' *
an acceptable engineering evaluation that permits a deviation from the codes.- j ,

,J/", ' . '
-

'.,[.
.,

'

specified in the FSAR (Tr.11,090). Subsequently, the NRC inspector indicated
*

.
,

,

' ' - * "C that the FSAR did not explicitly reference Specification L 2790 and that the-

. . . ,' | ..i I ., .I
''

i. NRC would not even require a change to that specification in order to permit a
. . . . ,

N '

' ~ <% revision to the AWS Code. Tr. 11.314 16..
'

:
-

., . ? . -, . ' . ... .- <. ..' *

r 109. At one point in his testimony, Mr. Schapker indicated that Mr. Puckett-.,
.

'J.,' was justified in raising his concerns and should have insisted on their being cor-' t t j.' |
' *

,,

J*f y. .,. g [* . ' *
. , ' rected. What Mr. Schapker found fault with was Mr. Puckett's recommendations.,

,

D **1, . ~ , , . ' > . ; - 8 to stop work on the A-446/A 36 and AWS Code DI.3 issues, which Mr. Schap-
'~.i~>' 9, y } , ,' 7 ker believed did not require a Stop Work directive because those issues were not.

'

', ,; "safety significant." 'n. 11,293 99. Mr. Schapker had earlier elaborated on his.
,.

'' .' '-
standard for issuing a Stop-Work order in his supplemental prepared testimony- -

, . ' , . ,'J ' ' ; y . #
. ' ' (ff. Tr.11,012 at 3): "A stop wrk order * * * would not be necessary if the

'

/; .,,

; ; U. I , '. , ' i . . . . ! Z, - *h nonconformance involved only a procedural or technical error having no adverse
.

-|.gye;f - .
',

/ impact on the affected structures, systems, or components.".
, ,

'' .:)h f: , ;; . . [-L*
.

...f,'. ..
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. 110. Mr. Schapker's standard, requiring an evaluation of "safety signifi-''

.- ,

. . ' cance" before a Stop-Work order might be issued is at variance with Comstock's[ p. . | , ' , , ' '- ~ : '

-

7. : : ;E. ?:.'; ' 1 . . ' '. Stop-Work Procedure, LKC Procedure 4.11.3 (Appl. Exh. 3). Section 2.5 of that

N,.' [. .'b''$ ? .,. h h ,' f ; **
.

.j Procedure states, in pcrtinent part, as follows:
. - , . ,

.

o
,

', .|*., ' , ,
,

.v 2.5 The fotlowing are typical operatims in which stoppage may be considerc4:
"

', '

'['
' ''

2.5.1 A work operation proceedirig in violation of hold instructions placed on drawings.''
. . ,

specycations, procedural requirements. equipment, or material installation..
- 2

,, ; .

. . ...,
'' '

(Emphasis added.) In the five subsections (2.5.1-2.5.5) to 12.5, only subsection* ' ' * -
,, " ",. 2.5.3, involving malfunctioning or inoperative equipment, contains any express

'* '

. . e,
' '

or implied safety-significant items. It is difficult to believe that either Comstock
' ' '

'
.

- -
. 'j or the NRC Staff could ever adopt a standard such as Mr. Schapkcr's which' '' ''

.

' .j ' .
'

' '
'

would per.mit. discrepant work to continue at the option of a quality control* '
- .

3'

inspector, who would make an engineering judgment as to the safety significance. - ,' 'n ,,
' '" " ~ of the discrepant condition..

.
~

'.2 - l11. In summary of the three matters raised in Mr. Puckett's recommenda-
''

-
,

tion for Stop Work - the A-446/A-36 welds, the welding in the 20 position,- * '

,
and the adoption of AWS Code DI.3 - Mr. Puckett's analyses and recommen-'

dations h' d much merit He ma'y not have been fully corrat in the final analysisa
'

(although he appears to be), but his raising of these issues cannot be faulted and- '

.

''. certainly cannot be considered as reflecting adversely cn his competence.' Nor' '
.

,
'

was there any suggestion that he was insubordinate with regard to the proposed'

dispositioning of these issues. The record is clear that, while Mr. Puckett may
- S not have agreed with the proposed disposillons, he was willing to accept them

provided that they were in writing. That these issues may not have had safetya- .
.

'' "

significance in the sense that the welds created were not donc poorly should not'

.

- - have detracted from his raising the issues. Mr. Puckett was assigned the task of
*

.

'' ''* '

correcting the procedures (see, e.g., Tr.1827), and no restriction was placed on'
-. .

him with regard to raising only safety significant issues.* '

., ,

'' '

112. In this regard, one must view 'he Staff insr : tion report on Mr. Puck. '-

,
ett in perspective. The NRC inspector was not as%nra '.he task of investigating'

'

Mr. Puckett's dismissal from Comstock to determitie whether it was improper,' '
< .;

, ,

." ,, but was asked to address the technical concerns that were expressed by Mr. Puck.
' '

- -
s

ett. Schapker Prep. Test., ff. Tr.11,012 at A.7. Therefore, the question of w hether' - ',' -

the technical concerns had immediate safety significance has more importance i
'

+- . , ,.

''' 'C .* ;.* in the context of the inspection report than with regard to any impropriety in
'

' / '' ' [, * Mr Puckett's dismissal. Moreover, when the inspector wrote his inspection re-' r.

,

'' i . * - i e port he was not aware of the fact t!ut Mr. Puckett had not approached the NRC
'

-
.

' '* with regard to these matters and was not raising them as "allegations." See.. - .

'*/ '.C,
'

TY.11,118 27. Some of these so called "allegations" were, in fact, matters that
*

>

Mr. Puckett was assigned by Comstock and had not yet fully resolved. As an.. .

'

'

;.

,
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.. . . . . " .) example,"Allegation 2"(Appl. Exh. 51 at 7 8) concerns heat traceability num-'

f.% Q :.6 3. *
* ' '

.,g, bers on weld fil:er material withdrawal forms. De inspection report and the.,

.h%'"kM,i;%.h.h|.N.. .E.t.Y
5

f6N :n
. NRC inspector's testimony at heanng (id., Schapker Prep. Test., ff. 'n.'l1,012,

W. .'g@d'4N{M.g
y:[.f.*, 'i at A.36-A.38) made it appear as though Mr. Puckut had initated an allegationi

1 f| ' c[.T.N,e||d.i;,'.M,s .y*NIs''.Y.i/W.6 concerning the lack of consistent heat numbers between the material withdrawal
k.'[h';' forms and weld material certi6 cations, and that the NRC inspector managed to

,

; w|r ."# j t s ,{;-( , g,j ! '; . g g., ' I _ trace the forms disclosing that there were no deficiencies in this area. In reality,
'

; y , , , , ; , ' . . ." 4 ;., Mr. Puckett had been assigned the heat traceability project, an issue raised ins -

p. ',r, ;' .. o . , ;f' ; '(, ' , ',.

1 y; p, 'lq' ' J A ?* X .,, documentetion. De three heat numbers that Mr. Schapker traced and accounted
a prior inspection report. and had managed to trace most of the questionable.

,

i: .,

' :." $ '. 2.' .' . I '.,,, * h i.O,' a - for in his inspection report werc the only three remaining after Mr. Puckett's
~

''; ...
.

'f{9,j'(.[.- 'A, : ,v' efforts. See Appl. Exhs. 64, 65 (misdated April 15, 1984, rather thr.n August
-

.- -
i,

2.f c. < c'

' p: 1, ';'r ', ;). | ? ,
7]; , .[e 15, 1984), 66.

* -
.

|.'f 'y i 113. To buttress its position that Mr. Puckett was fired for incompetence,#

'p |,| .,]-*

'
J: V Applicant also relied upon deposition testimony of an unavailable witness,* - 1.f

k''- . [ .W /..j,( ,|
,. ",b.7,!.' ,i Manfred Goedecke, who had displaced Mr. Puckett as the Senior Weld Engineer

-

-
.

a c ?' '
f ' f ;,

n.' ,',' . ' ij' . . at Zimmer and. had become Mr. Puckett's supervisor. Appl. Exh.187. Mr..

f

'7
''

ic , ! ." % Goedecke's initial performance evaluation of Mr. Puckett (Appl. Exh. 45) was
-

';
,.

'

.s . ,' - ' the first critical evaluation that Mr. Puckett had received during his professional.
,"

career. Five days later, Mr. Goedecke clarified the performance evaluation
* *

,- , , . , - , >
, ,

'7 in a more extensive memorandum (Appl. Exh. 46). to acknowledge many of' -_.. .

' l ',
,

.
' '

Mr. Puckett's exceptional abilities and to indicate thM his deficiencies werea
. , , ,

.N .
'

('.'.* . ' "
-

, e,., attributable to the extensive work load that prevented Mr. Puckett from keeping-
.

, [ ,Q . - ' up with new construction requirements. Mr. Puckett subsequently took a course

* ' ' , . . . taught by Mr. Goedecke on the AWS Code. De course was also taken by. ,.

.|* other persons in the engineering department, including graduate engineers' '

' * ' ' ' '
.... ,

' '

' (l and people that had previously qualified as certified weld inspectors to the
.

*

.- '.-

4 i* ' " , *

/' AWS Code. Tests were adm!nistered after each day's lecture, of which there l,3 ..
, .,

'

.<'.Q- | .3 - .,..i , |, ' ' ' ' were at least fourteen in number, and Mr. Puckett scored the highest in I
*

,

, /,| fj ' ;' ' ~ ',.-|, the class. 'n. M1518. Thereafter, Mr. Puckett received his last performance
*

-

, ,

,f',.~.,'C./ ,,.', ,',5.g / evaluation at Zimmer from Mr. Goedecke, covering the period from April
*

,

!- '
v . 15, 1982, until April 1,1983. Appl. Exh. 47. The evaluation indicated that<-

. .- .
*

. > ' ;< ,. . . 7 j.,/.,. g ,. Mr. Puckett had "improved tremendously," had passed all examinations with.,,
*

excellent marks in the in house course, and had attained knowledge frome R. * . , ,. 4 e
,

..m . . i

> / .' ? , . . . . ,,

'
~Y seminars and courses in the areas of code applications, procedure' preparation,

3 % !. . ?
. ,, ,

'

interpretation of codes, standards and specifications requirements, and the.

, , ''' ~- "e

4, . q, ". - . < , , .| r , '
'

., .! prrtical application of welding and nondestructive examination processes. Dei. . .
-

,

evaluation further indicated that Mr. Puckett "needs to reassume a supervisory..,
,,

* ' ,' ' ,. i ' position," and "will be placed in a supervisory position as soon as one becomes*j"' c;. * . .
-

..,

' . c J. ?. *. . . .'
' *'

f 'N !. /. . availabic." l., , ,

* h] M ' . , .. . ' ..,. . j i i 114. Mr. Goedecke's testimony on deposition was generally disparaging i, .

of Mr. Puckett..Not only did Mr. Goedecke make negative remarks about'.h y..- |," * ' . , , -.- -,
,

' * -

, ,

~. ..
, ,,

'

595.
,

.,

.

$

.

4

4

.

.

% *

.



_ _ _ _ _ _ _ _ ---

~ '
' '. -

, g
,

i

'
, . .

,
'

, . ,
,

.
.. . - ,

,
.

,

'
,

!

4

. . .

-

. .

~h, -y
,

about Mr. Puckett's relatives who worked for Mr. Puckett at Zimmer. See
, hir. Puckett's professional ability, but he also volunteered negative information-,- .

,

''(3
' *''

-
. ,

,

, , , . . ' , 9 Appl. Exh.1&.7 at 72 73,155. The deposition testimony was surprising notL. '

,, s...
^;*7p y J 'r, only because it appeared to contradict Mr. Goedecke's most recent evaluation,

''
- ..' ' ' ' ' *

of Mr. Puckctt but also because Mr. Puckett had had a cordial professional
* ~

'

relationship with Mr. Goedecke throughout Goedecke's tenure at the Zimmer-

., ,

plant (Tr. 5316) and had. uintained contact with Mr. Goedecke while at Braid--
.

,

wood (Tr. 623137). He ard Mr. Goedecke had discussed by telephone some of, .

~
' '

. the issues that Mr. Puckett had encountered at Braidwood. Id. Mr. Goedecke's
'

'

deposition testimony appears to reficci more upon Goedecke's character than- - -j .,
,,

,P^ upon Mr. Puckett's competence. In any event, it is Mr. Puckett's competence at* '
,

,

, , . |'e Braidwood, not at Zimmer, that we rnast evaluate,
* 115. At various times, Applicant offered other reasons for Mr. Puckett's,

.i termination. All of them wen' clearly pretextual. M response to Mr. Puckett's.
,

*

complaint of retaliatory discharge in violation of the Employee Protection- ~
, , .,

Provisions of th: Energy Reorganization Act, Comstock claimed Puckett was..
,

dismissed because of his low score on the wc!d inspector oroficiency exam. The>
.

U.S. Departt. ent of Labor Ater. Directory rejected this assertion in favor
of its conclusien that Mr. Puckett's protected activity was the basis for his'

firing. Int. Exh.11. Mr. Puckett's score of 88 execeded both the established
passing score of 80 and even the score of 85 achieved by Level III Weld Inspector |,

,

and Quality Control Manager Irving DeWald on the same exam. Tr. 1661-63; '

,

'
.' Int. Exh.17.

116. In defense of Mr. Puckett's claim for unemployment cc,mpehsation,
Comstock asserted that y;t another ground was relied upon for his firing: "fal-

'

sification of his credentials during his interview." Ir1 Exh. 27. The Acministra--
'

tot of Ohio Eureau of Employment Services rejected this claim by Comstock,
*

as ansupported. /d. Mr. DeWald disclaimed any knowledge of this assertion by
? Comstock and agteed that Mr. Puckett bd .1 cider falsified his crcJentials nor

'

inavetr.J.ely pres:nted his work experience in his resume. Tr .oSU-57.
117. Applicard has failed to demonstrate that i fr. Puckett's resume (Ir,t.,

Exh. 26) cont.ained any rnisstatements, concealments, omissiors, distortions, 'n-. i
.,

.,
, accuracies, falsifications, or e.x;gge.ations, or *.vas, in any way, mis!cading. And,

compar.d to the backgrounds of Mr. Puckett's predecessor and successor as the
'

,
,

. ), . Level 111 supervisor of Q9fity Control weld inspector 4, Mr. Packett's c* eden-
'

tials are more impres?ive. Mr. Saklak, who '.as the superWsor over the welding'.;
- inspecto's from August 1933 until Mr. Puckett became supervisor in May 1984

'

.,

,

(Tr. 7995,8018, SCM3-45; Int. Exhs. 24 (at 3) and .;4), had neve, been a welder,
*

- - or quality control inspector Ci' 7990 97, 8190-91). Mr. Sim"e, Mr. Puckett's
. . successor, had never done an ling (Tr. ' iW, as contrasted to Puckett's 20

years of welding its the A$*; 'avy (Int. ' O

. .

,

s *

,'
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G.,.:::| Y. Mf.;[ | '%.4';.M @, i,.y . ;,,,*, 5 ' . ... .',*.. < ..:.,.,..

fg.M,' '. 3 3g, , A certsiderable amount of testimony, involving a number of witnesses,M. , J.'.y,,:,'
'

A. ,

#;$g6/ * M, s .. . e . 2
- , % <>

hh. .k M .;.6.p..'.'q M ft 'dpj'q:,7W documentary evidence, and physical evidence, was proffered by Applicant to
.'.P suggest that'Mr. Puckett was terminated because of his failure to become certi-eu? %

LS!.''h . . , ., h(3 N .SNM.h}|@.$rD' fled in wc! ding by not having passed his practical examination by his 89th day on

'''.? l..,,M ,),E W ..,h) / / ;i.D; ''s'fAM.'
cant portion of proposed fmdings to Mr. F.ckett's failure to achieve certification

, ti: p' i 5.', k a ., < ', the job, when he was terminated. Similarly, Applicsnt and Staff dcyote a signift-.

. J(J .

d .'.f y 3.: - (,' ' .'* y, , . . ; U by virtue of not having passed that practical examination. Appl. Prop. Fdgs. 262-,

'f7 ( '. . Ja,, 4

f. 266; Staff Prop. Fdgs. 116128. Mr. Puckett had passed one practical examina-/ , 6, ,. .

,

. n'; ,; . y :. ' b l.g'. ' , , , . tion, on July 19,1984. Although he correctly determined ' hat the item in ques-.
' '

*'e,: ' . . ' , ' . .' , : *{ tion contained no deficiency welds and thus met acceptance criteria, through no
' '

,. ..

,. / .' - f.a ; . a ,,. y*C ~4 fault of his own that passing performance was in'.. lidated when it was discov-
,

? p;*N f. . . . ' 7 , : g. .y f ' 'gh.6 ."g * |( <I Q e ed that the inspected item did not contain any nonconforming conditions as,

*' $
. a. : c . i/ requiref by LKC Procedure 4.1.3. DeWald Prep. Test., ff. Tr.1700, at A.29,.

,

4,.[-f.{ r .,i|. pa''

...)' X ^Js. Tr.1673 74. There is also some question as to whether Mr. Puckett passed am:
'

.

.} [' , . 4 '|$. 7 , S, other prac'tical examination taken under the supervision of Joseph Hii. According -,

.; .. b ; ,7; *,;. W '.:. . :r 9 -l * ~,'* j . j
c. ; ". - ( i - *

'to Mr. Puckett, the practical examination was graded by Mr. Hil who informed.

"
him that he had passed. When, after a few weeks had passed and Mc. Puckett had',

- i

, ,
_- n. 7 ,i - ., not yet received official confirmation of this fact, Mr. Puckett went to discuss- "

,

_ ,' . * the matter with Mr. DeWald. According to Mr. Puckett, Mr. DcWald informed*
-

c. c, ,.

. , ' " .j " j y c" him that he could not (md his test papers and thus LKC had no record by which

.i' f2 s to demonstrate that Mr. Puckett had, in fact, passed the examination. Thus, he
- ' ?. . ..* ' *| - would have to take and pass yet another practical exunination. Tr. M42-49.

4[ ,, ( '.| i
.

.- i19. Mr. Puckett's testimony on this point'was disputed by Mr. Hil. Accord-
-

'.' F l' '- '.
'.s

. '.^
or written, and had no recollection of the incident described by Mr. Puckett
ing to Mr. Hil, he did not grade any of Mr. Puckett's examinations, practical- ';- ,

* '' '
. .

.,.'m 'i ' ' ' I ' "crer taking place." Hil Prep. Test., ff. Tr.16,608 at A 15. Mr. Hii's testimony: .-, -
,.

. ' . ' ' . , . * J"
., . 'j

'

is somewhat undermined b.v the minutes of the Comstock's st,pervision staff-
.
. ' . - ... ' , , ./-

'| [.'. '. [ :
meeting of August 22, 1984, which states: "Puckett failed his practical'per

'
, ,*

J. * J. Hil. Ist test paperwork lost. 2d. test failed. Took coupon test." Int. Exh. 282. ; .,
4.,... , , . .0. ,..' .

e ,- at1.'- -
.

.,

; , f. ; , e, 3 .;*' ; - .._ ,- 120. There is no dispute, however, that Mr. Pockett tock another practical.i,

' . , - , ,; . . ; , ; q , ,', . S '- | welding inspection examination. This examination was administered by Jeffrey
'

'

,,
' '
# r. ~ y . ] Dominique, th:n LKC's Training Coordinator on August 22,1984. Testimon)

,
.

.

,i i- t , f.;, f ',, ,' of Jeffrey Dominique, ff. Tr.16,512, A.8 at 4 and A.16 at 6. According t),,

-|' f
; .' ' K ' , .; . 2 J : ; ,. ' - .|: Mr. Dominique, soon after Mr. Puckett completed the examination he (Mr. D>-,. . .
' ''

~ . ' ' -
~

'

, ;, minique) delivered Mr. Puckett's test papers to Mr. DeWald fo; grading. Do--
.

M' ' 4|r 3 . " , ' '.' , .; . 3. ' , , , r ' - minique Test., A.16 at 6. Mr. DeWald graded what purports to be Mr. Puckett's,

: ; . . / ' l'. *

R.i,. ' [. test on August 22,1984. Appl. Exh. 5; Rebuttal Testimony of Irv[ing) DeWald,'--

' c'Y . y , . ,. , * ' ' . '. ff. Tr.16,512, A.5 at 2. Using Mr. Vogt's grading kt.y (DeWald Test., A.29.

[,7 0; er '*), Mr. DeWald determined that Mr. Puce.ett had answered incorrectly four
'

. H pi. g; .|
( Y '4f, 9..' .

'i
.

. ., J , ; ; ; , .,.i of uie sixteen questions. See Appl. Exh. 5. Since a score of 100% was required to
.

...-
".- . . ,

_

.U*

, ,

. .g

597

-
,

. ,

' -

,
* 6

.

'
.

. - , .. -w. *g. F-.r -- ' 0''..1.*'--'**""" * *" * '



~- - - - - -

, , , , ,

, . ># . ,

,
- , ,

,
, ,

| - ' . > .
'

-,
9 ,, ,

,

.. e , . .

3 ; ,7 |
, . .

- -
.

'
'

* " '

Y', ,

, ., . , ,

,

',' r *.- ,

,, _ < ,.. , ,
*,

-

7.
,

' '
. ,.

' *
. , ,

, ,

. . - a. - .

. -
,

-
,

~
. . . -

; y , , . . , g ,h pass, Mr. DeWald determined that Mr. Puckett had failed. DeWald Test. 'A.29
, ,

,. . . - j ,., t.j at 44.' * -

,

- 9 9 in. i t; 121. There are several questions surrounding the reliability of Applicant's
'

, , . , , { ,q* 9' : testimony, panicularly that of Mr. DeWald, en this matter, however. For
'-

3i - .

1). . .
,.

. ; . ; * i' f *"J'

,.

: . ,'''-
~ ' ~ # '

' , ' ' '

example, Mr. Dominique testified that he delivered Mr. Puckett's test papers- %
, ,

to Mr. DeWald for grading on August 22, 1984 Dominique Test, A.16 at
., ,

6. Mr. DeWald, however, did not grade Mr. Puckett's examination until 4-
. .

'

days later. DeWald Rebuttal Test., A.5 at 2. An additional question involves
'

. . - . .,
. ,,,

' ' , ' the weld coupons offered by Applicant which are purported to be the weld.

.- : coupots utilized in Mr. Puckett's exam: nation. On their face the weld coupons'+
< .

,
' ' ' * ' 2 do not precisely correspond to the examination graded by Mr. DeWald inasmuch-

. s , ,
'

, . 't. , ..
as the examination reflects that fou teen weld coupons were evaluated by

'
'

{ Mr. Puckett even though Mr. Vogt's key indicates that there were siMeen weld-

' 4 coupons. Although Applicant produced fourteen weld coupons (Appl. Exhs.168-,
*

.''; 3 .. ' ' ' ' . . . .' 171), Mr. Dominique. who was the custodian of the vs.ld coupons, could not
'

account for the whereabouts of the two missing coupons. Tr.16,527. According. ,
'

.,

to him, they "just disappeared." Id..

122. Moreover, although Mr. DeWald graded Mr. Puckett's practical ex-'

amint. tion, it was unusual for a Leve! III supervisor 'o grade those exams. 'Ihat'

was ur: ally done by a Level II, although Mr. OcWald would review the re-
,

''
sults and assign the grade. Tr. 16,644-45, 16,653 54. When Mr. DeWald graded*

- Mr. Puckett's exam, Mr. DeWald E d already decided to fire Mr. Puckett and
. Mr. Simile had already been contacted to replace Mr. Puckett. Tr.16,548. At the

,

time Mr. Puckett took the exam, he was assigned the task of going to the Quality
Control vault to review all the welders' qualifications withdrawal forms that had

*

been issued on the project since it staned, to review all the welding procedures-
*

and make the requircd changes in them within a .:<.ek. Although he complained
,

'

that this was a "physically impossible" tack, he was g3ven no help. Tr. 6260. Un-.
.

'
der these circumstances, Mr. Puckett had no time to prepare for the practical.
althougn well experienced inspectors are usually given at least 10 working days-

and up to 6 or 8 weeks to. train for the practical. Tr. 13,782 83. Furthermore, the
,

calls that Mr. Puckett allegedly missed on his practical were discrepancies that-
,

' '

,
were on the coupon near the welds, not on the welds themselves: slag near

,

. ,' weld number 5 and an are strike near weld number 9. See Appl. Exhs. 5,6. But
it is a matter of judgment, that varies from project to project, as to whether

'

s ._
,

,
'

uefects rrr the welds are close enough to be considered part of the judgment.

,
, ,

call on the wek' itself. Tr. 16,549 53. From the testimony adduced at hearing,.* 4
,

even Level III Weld Engineer Vogt who had written the tesi answers employed
,

'
-

' by Mr. DeWald in greding Mr. Puckett would have failed the practical on the.

answers he supplied. Tr. 3255 59 3281 85.
"

,.

123. More importantly. Cor; stock attached litt!c or no importance to

,

whether Level III supervisors passed their qualification tests and became cer-'

|,

. -

!
598 |

.

i
.

|
I

|
4

. .



4 . . -
.

_A; - ., . ..

- -:
, , c , ,.

** '

s -
, , , , ,

, . -
,

- 3 . . ,, , '
, ,

.
-

. , . . , s
.

s , , -
i

, ,,

', - .; . -

jy *

. ,

..
-

. w..,

q... .- a,,

...so, , , . .
_

, #,.. . . . . , .

. ' ,i.;;",M|[pu'. ,'hc'. ' ." I ..i m .f .1.. a , '. >over welding (from August 1983 until hky of 1984) never became certi.
r . d:, Lifted. Mr. Saki.tk, Mr. Puckett's predecessor as Quality Control Supervisor

.

. . . ' ,. ;." '

r.1 s . n , :. . ..e

A g,c $ $s"e.?ge'4ff.;.;,f: fled. Mr. Puckett's successor, Mr. Tony Sim!!c, v ho supervised weld inspection

-

J.W f,$''pf.M|W.'.f f;Q,. ') .,.f ,i'
'

.-

5pj ' q.y activities from September 1984 onward, did not become certified until July.

.F'g',7: ... M. y.4.-9/c '' 12, 1985, a period of over 10 months. Similarly, Mr. Saitak supervised other-

/,'! %|3 r ,Q.
3 ci $ ', * 0, i.M , .Q.' Y .'' " . j; 2' . ;' disciplines such as Cable Pull, Conduit, Cable Tray, Eq upment. Terminations,, ;.

.- and Calibrations for periods ranging from 4h months to 2% years, during,.
,

' , . ' * G . ". '. " . . ,J. % .;f .7 | . the period of July 1,1982, to March 29, 1985, before becoming certified, if.

,
.,,

' '.;3. . ;, ;| , t ,, _ ? - ,;, at all. Int. Exb. 24 at 3. Similarly, other supervisors such as M. Kast, J. Hall,,
, ,

. . " . - |p , . , j, . 'b, L Phillip$, P., 'Ibite, J, Hii, J. Walters, A. Simile, and K. Worthington supervised;.', , , ' . 3 ; '} . .,. , *,' . . q # ,.~ Quality Corttrol disciplines for many months without becoming certified. /d.

*

'* '
.

{' ;,.% '
,

'.''
s.. , _ 2 . Jg 124 During his tenure at Braidwood, Worley Puckett appeared to have been

"
g.

', 7 : y 7 ,T,f D, ', d. r highly respected by the Quality Control inspectors who were familiar with his
'

.
;

, ^ ,
. ' '

, | 4, .| . 5f t . . ; V , .,.
4 /. work. For examp:c, welding inspector Danny Holley volunteered (Tr. 5273):>

i

| ;b { . j,,' b * ''-|, ,' < ' ',' , ' . |
,- .. ?w p*..

d2
WeII, I could say Mr. Ncken was, you know - maybe I'm cut c( tine. tut the welding', , ,

,' ., -('
- 's' *- . , , ;; ' inspeaors the were around when Mr. Puckett 3as here redy respected his - his profes., ,

*** * ' *.';, sicealism and his backgromd and really feh that he was doin., a good job.
.

,,
,

. ,s . . . . . , ,,

. ..
'

.

When he was let go, a Ict c( pecple, yu know, brmght to their own mind, "Why was he;.,. ,w - . - *

"
- ,

g g.,
g,

s n.. .

} , ,
'

'] Thre was talk, take ! said, that was going cm around the ct$ce,
' q ,

s. . .
* ''l c. . . ,' 125. Mr. Puckett testified over. a number' of days at hearing. Despite.
..m. ..

f ,|* <- - ; . ;.; grueling examP eion by Applicant's and Staff's counsel, who had been well,

- " '
-

, prepared by their respective experts, Mr. Puckett demonstrated an extensive,- . .., .
.,

,
'

. . knowledge of the welding procedures and codes, and a clear grasp of the issues.. , , ,; ., ,

|. . . '
' ''

. ;
'

discussed. Although he did not speak as an educated man in the traditional sense.,. ., . . , ,

' ,
*

-

. and his syntax suffered, his positions and opinions were expressed clearly and.. ,,
* '

.. - - ' +' ' . . - c ,' '
*,C logically. On the basis of his testimony, Mr. Pucken appeared to be a highly, .

'

' .,." : ,, . (f'.
conscientious, knowledgeable, and competent welding authority - ceitainly as;. ,3 ..

,

.' : ", competent in his area as any of the other experts who testified. On the other
'

,. , , ,,.,J't, '' w i .f ,
*
;.. g ,;. hand, we have no way of knowing how much of Mr. Puckett's k1,owledge and.< *
* -

,

.. . 'i. . . . insight into the welding procedures and isstics before us was acquired after his
-d q . , " . * termination.

'-
,

.,, ,.

, ' ,. ; . ~., , , , ' ',1 ' y[' ! h was. not terminated for raising quality concerns. In fact, the preponderance cf

.; . R.,' .,i.J. 126. Applicant has faiiW *.o sustain its burden of proving that Mr. Pucketti ,.

C
.,. * ^, -

. ,i ; evidence is that Mr. Puckett was terminated for raising legitimate concerr.s
,

- - *

. [ f, ',.\.i.;. . ',. 9
',~ and requiring that they be dispositioned in wriag. Nor is this an instance in ;

'

[.. '

-

,,,,

A .,'-

. . f which Applicant, Commonwealth Edison Comany, has only derivative lidiity
|

.,,
,

. ' , . , ?* '1, b
'

*

for Mr. Puckett's improper termination by in contracto , LK. Com:'ock. Inm.' 3 1

-L ', c'? , . . e | 7 '. , . , j h addition to the production pressure placed un Comstock by Commonwealth, ' t .;* if , - s.,4 .,:'

- - .,
,

Edison cecause of Comstock's backlog in inspections and documentation at that,.. , , . , ,v. - -

.r - ., . .
. ~*

'- >

, '. |
.. -r -

-

!
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m. . . . w.u <; ,n,.
., .

.s \ ~; , ',ss *, s .

H .h , A f ,, K, - time, which made Comstock inhospitable to Mr. Puckett's proposed revamping
:A, .ey

. ,

). ." ', R]'i ly;f.{h@A. j
- *

,.

J.h of inadequate procedures, CECO had direct responsibility in Mr, Puckett's

f. .k ;..I., UfRl @ termination. Mr. Gieseker, a CECO official, had played a large part in the Stop-.*

, >,; k .y. | w' ' W.;[' W(r.n.'d Work conferences that led to Mr. Puckett's termination, and had disparaged. .

M ;, j .c < : .Ny- g. , i Mr. Puckett at those conferences. At one point, when the issue of the use of'-
,

. - W, . ' ' '4 ( l the AWS Dl.1 Code a,ose, Gieseker told Mr. Puckett to "Shut up. I don't :
*;

.

"'4 want to hear (any) more about it." Tr. 6262. The decision to terminate was |
~ ' * *' - *

.

''
.

i t-.' i 'I l a joint one between Comstock and CECO and was finalized in a conference'. >

". ' ' .''' ' . { .,. on August 27, 1984, attended by D. Shamblin, CECO Project Superintendent
* '-. ,

j. j for Braidwood; J. Giesekert ard Irving DeWald, Comstock Quality Control~*
;.,4 _

,
,

'fx .j Manager. Int. Exh. 31 at 7, Memorandum of Meeting of August 27,1984 :~ , p .4 . .

*J.y y,,'.--

a - ; ,

.*.' ~ ~- L John Steders'*

, . .;.-
. ,

.

'.

:.

.
'' ^

I accept, in toto, NRC Staff's Proposed Findings 38100, as 127189.d' .- ' '
. z.

127 [38.] Intervenors allege that John Seeders, a former LKC Leve! II,.
,, ,N Quality Control inspector was threate.:ed with termination, and ultPnately

.. .,

, ,

transferred out of LKC Quality Control Department, because he complained to i
'

."
,,

*' * * ~ senior LKC management. CECO, the NRC, and others about alleged har:ssment
and intimidation, and unreasonable production pressure visited upon him and. ., n',

. . ,, other Quality Control inspectors by certain LKC Quality Control managers, ;^
.

4# namely Mr. Saklak, Mr. Seltmann, and Mr. Seese.'
.

,

I
- 128. [39.] John Seeders has been employed in LKC's Engineering Depart-; _, .

. ~,

L ment as an Assistant Field Engineer at the Braidwood facility since about July~-

} 1985. Tr. 7291. Before he was promoted to this position, Mr. Seeders worked
,.

in the Engineering Department as a Clerk from October 1,1984, until October|
- ,

1985. Tr. 7292. Prior to joining the Engmeeting Department in October 1984, ;
! .' '

-.,
Mr. Sceders was employed by LEC as a Level I Quality Control inspector for 6*

p - -
.

.,

months beginning in August 1982 and a Level d Quality Control inspector for- -

<

approx!r.ately the next 2 % years ending in October 1984 (Tr. 7293,7537 38) at.
' ' ' '

-

'

,
- which time he was transferred to the Engineering Department. Tr. 7292,7488,

"
* .- 129. [40.] At the time of his transfer to the Engineering Department,*

,

- Mr. Seeders was certified in both calibration and receipt inspections, although he

-
. ,

-
*

-

, ,

was asQned primarily to perform calibration inspections. Tr. 1605-06, 7578, !
* ''

: - ,~

7666, 7692. Larry Phillips was the ing ctor who was assigned by LKC to !I
,' -

.

. 7 'r
,. . ,

'

perform receipt inspections. Tr. 7341. He received his on the job training from*
,

. , ,,

a Quality Control inspector named Liss Oakley. Tr. 7538. Ms. Oakley and Janet
,

Peters I.abou, respectively, preceded Mr. Seeders as the inspectors assigned- <
. , _,' '

> . . . - , to perform calibration inspections. Tr. 7540. During Mr. Seeders' tenure asj

f ' " .' '

r - calibration inspector, other inspectors were certified in calibrations: Mike Kast. t*
-

.

/ - . Janet Peters, and Myra Sproull (Tr. 7341, 7541, 75'9), but only Mr. Seeders, ;,

s s
J -

,
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J
'

~n ;. yon y ;.. n .qw;q(/m ;Md A J' % .. M < e,@9 ,$ '';M h M ;G
.

.

i ; *f(, g.'' however, was employed full time as s calibrations inspector. Th 1605 06, 7431, ,

thQN@ ' I'$, f y, 7578,7666. The others were assigned to other disciphnes. See Int. Exh. 7 at 12.

,6 6 '|%..Q *v. 'g ,'. . 'j.Q M'.d;*.Q, ,*/j 130. [41.] In August 1984, Mr. Ph'llips was Mr. Seeders' lead inspm:.

MMD.'% :.3$ tor. Tr. 7543. Above Mr. Seeders and Mr. Thillips on the chain of command

.{.IM:h(l.''WN:.h.M
6*g

9.*h$:NN.I were Mr. Saklak and Mr. DeWald. Tr. 7547, 7665-66. Neither Mr. Phillips

.. .ft ;g/g.. 'fy g.g ) ' t. , ,;:. ,..A. ',;. 's. y(J g|.;r y A T P . .' a'
nor Mr. Saklak were certified in calibrations during the time they supervised

-.4 .';$' 'f.; ,'j.hi Mr. Seeders. 'Iir. 4318 19, 7665-66. Mr. DeWald, as the Quality Control Man-
" '

'

, 'g , ";, '., ' ',] ; ager, was certified to Level III in calibrations. Tr.1994. Nor did Mr. DeWald, .

,

. '. .d N , .s; , 'j * y.d play in overseeing the daily activities of Mr. Seeders. Tr. 1608, 7556-67.3 ;y. .

,. '' f. I .779,j,U*$.) 131. (42.] In general, the duties of a calibration inspector entail evaluating
'J' 2 ! ,f. .

'.,:'. G ? | . . . . C *'u q , .(w.. .f |0 periodically precision tools used by LKC craftsmen and Qua'ity Control inspec.;- n"
. v,

'
.y ,4 . ; _ .tfg tors., *v' ,, , . ' . . , . s, ,. Y ,

7 .y ".,':'.,f '[. E , f ,1, @, g O| ,
. g. .' .1. /1 . 132.(43.) The purpose of LKC Procedure 4.9.1 (Rev. C), entitled "Contrul

- c . . ,..

*O

. ]], , g - v, . .p. ,- Q. ;T/d
of Measuring and Test Equipment," is, as stated in i 2.1, "to assure ib' tools,.

~/ * : n * 4 r y,[r .l-Jjzj gauges, instruments and other metu uring and testing devices used in safety re.
'l lated areas are properly controlled, calibrated and adjuned at sprified periods; .

.
,

(;, - .; - , . , . ,,:3..**'
. to maintain accuracy within required limits." Appl. Exh 24 at 1 of 7. rection

- >
,

,M*|'f 9'i' 3.3.1 of the procedure states that "(i]t will be LX. Comstock's Q.C Mpart-:
, i- ?'t. . .,; ' ' / _ j"s ,

',;. ( ment's responsibility to verify that all items speclSed to be recalibral. nth a. ,

/ F certain time frame has (sic) been accomplished and documented." Appt.: .a. 24g-
,

,
.

' '

~. at 3 of 7.-. s -.

. '' J "t i-

9,.. 133. [44.] Pursuant to 5 3.3.2 of LKC Procedure .t.9.1 (Rev. C), LKC is
!c([.,.'., '? Q to' maintain adequate records which sufficiently identif6 all measuring tools,

+.v- ,, * . , ( l' .q , , .! and equipment used in safety related areas. 'inese tools are to be listed on an, .,

' ' | ,.
' *-.. y ..s .,. 'c,. "Inventory Control Log" (Ibrm 76) which is to contain an inventory control

3,- , f, . , ' ' ' ' y . , t. c p number; a description of the item; the name of the manufacturer, the serial, .

J ' 4 ;,. . , .'. e R., > | .f - Q ': number of the item, if any; and the "frequency of calibration.":. r , .,
, * - ,.;.,

,

.. ' s : "..; ,
. 134. (45.] Section 3.3.3 of the procedure requires that a calibration "Control

-

, .' 3 , ' , . {' .,l' S ' , ,. ), ,;.7,, ' Card" be maintained for each item of measuring and test equipment identified
; '

'

'3
' n>;"

. . . ' . ' : (|' ,/ T, ,j',,'e ,1,p . A
in the Inventory Control Log. The calibration inspector uses the control card< ,

'

' -

to record the results of his calibration inspection and the date the item is next,

''

~?. I. ~'c'. scheduled for recalibration. 71r. 3980. The actual calibration inspection is per-.,||. ,.

*

; ?' '; + f ' , '. *' * ''. .. . \ r. . , {, .
..,

;| , ; formed by craftsmen in the presence of the calibration inspector. Appl. Exh. 24f.
'

' l'; ,, J., v

,'2,''
s' %*-: . _ , ' at 3 of 5.

1,'i ! 'y' 7 . , , , j. .y t . f

.q.., g ,. 135. (46.] In the event an item is "found to have an expired calibration date"

, , . , '- . ~ ' and/or found to be outside the acceptr.ble tolerance," $3.3.7 of the procedure4 ', .
,

1, v :. ;. . p. , , g, p . .y i it.i requires the calibration inspector to initiate an ICR (Form 30) which, inter
',

.
,

y ' y . jfN ., ,* . '. ., P a . *. ' ' alia,"directs the Project Manager to remove the equipment immediately to the.

' " T . . '|4': .;i..' **

@M(', i'' [','J ').s * * '';''. d., J i |'.[
'

warehouse for storage and recalibration." Where an ICR is issued because an.. - .

(;
'

item exceeds the applicable acceptance tolerance, 5 3.3.7.1 of the procedure
;p a y M *. ; .'cih'.' If K ,.> ; requires that "an evaluation be made and validity of previous inspections .or test' i :, X. ! ./ '. 9, * , ,, ., 4

results determined." Although LKC Procedure 4.9.1 is silent 'is to the person or. .
e,g ; ,. - 4 .

' 4 ' , *, _ ,|, '~ *|,, .,
.

- '
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. ( ; n "y, , A - 'N . : , ;. p. department that is to perform this, evaluation (see Appl. Exh. 24 at 3 of 5), QC-

,

'

. , .y L 4 Procedure 4.11.3, which governs ICRs, provides that correc'Jve actions are to' '

E 3 ' ; ;; - be taken by the Engineering and Production Departrner,ts. Appi. Exh. 40. After%,; 4C !N'g ;. , ,

Q W -g.f,/ Q '.If.;, y'~.Vp,yj the tool is recalibrated with satisfactory results, it may be reissued to the
,.~. $ ," : " +, field. Appl. Es. 24.

g'Q.',. .y i'" ' J%;f.
. .n . . . . K..

'

. > .i 136. (47.) The Quality Control Department is not responsible for dispens..
,

.J.,' ', ing tools to the field. Section 3.2.1 of the procedure states that "L.K. CNnstock's,Y ' '. . . ,

warehouse foreman shall provide storage and document the issuance of Ctems
'

- - .
, ; p,'',s' - by recording the recipient's namt, tool control number and date issued" On a.., , . . . . . ,,' ' ~ ' Tool & Instrument Sign Out Log"(Form 3) Appl Exh 24 at 2 of 7. . . . .,
' y' 137. (48.] On May 31,1984, Eugene Mazur of Commonwmith Ediscnt -

.,
-,.

y Company's Quality Assurance Department completed an audit of LMC's Call-| A
'* s,. ., s

. .
X '

,,

bration Department. Appl. Exh. 27. In the course of that audit Mr Mazur found,
. , ,,

-
, . . ~ , . ,' inter alla, that ICRs "were not generated to evaluate the validhy of previous (na

""'

spection or test results for all instruments / ganges found out of calibration."Id. at-- .

.' 'D 5. What this rneans is that while ICRs had been generated in four instances for i
' '

.

, .
certain tools found out of calibration, the disposidon of the ICRs did not indi-

'
. - -, .,

' ~

cate that an evaluation had been performed to determine whether the inspections
or work performed using the out of calibration tool were acceptable. Seltmann*

,

Test., A.14 at 1617.
.

, 138. [49.] A copy of Mr. Mazur's report was received by Mr. DeWald and

-

Mr. Seltmann on May 29,1984. Id. Mr. Mazur directed LKC to respond to the
-

audit findings not later t!ian June 12,1984. Id. at 1. Specifically, Mr Mazur
-

directed LKC to determine whether there were similar instances in addition to'
those identified in the audit where LKC failed to generate appropriate ICRsx

'

for tools found to be out of calibration. Id. at 5. Ultimate responsibility for,
* '

responding to the audit findings belonged to Mr. DeWald, since he was LKC'r,
Quality Control Manager. However, the responsibility of preparing LKC's'

.

wTitten response to the audit findings was given to Mr. Sc!tmAnn, LKC's Quality-
.

'. '

z Assurance Manager. Tr. 1609, 2101, 7667.-.

139. [50.] On June 12,1984, Mr. Seltmann transmined a wTitten response. - -
.

to Mr. Mazur's audit report. Appl. Exh. 27 at 8. In that response, Mr. SeltrnAnn
- '

,
"

. - stated that LKC had tr. ken the following action to preclude recurrence of te de.--

, , ,

ficiency discussed above: "A training class was held on 6 9 84 with J Sodrs.
,. --

. .

||
^^

concernin- the issuance of ICR/NCR for all tool discrepar.cies." Id. On July 3-

', . . 1984, CECO Quality Assurance notified LKC that this corrective action was not, ,
'

endrely satisfactory because it was prospective in nature and did not address- , ~
,** "

, the question of whether there remained any unidentihed instances of (i) inap.
* - -

*J propriately dispositioned ICRs, or (ii) fLilures to issue ICRt, for teols found to* *

'
* ' '

be out of calibration. DeWald Test., Attach. DeNald 5 st 9. LKC was directeds -
.

M ,,'i '. Y to address this issue in a further response to be submitted to CECO Quallry- -

7 _ Assurance not later than July 20,1984 Seltmann Test., A.9 at 11 12.
. .

,

.
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|

', D,.f , g[. . . n . 1 k;'j condxting a complete review of LKC's calibration records to srisfy CEC'o's
| . , , . .f ; ce IB). [51.] According to Mr. DeWald, he assigned Mr. Seeders the task ofs

|

R. p! ?),. ' ;. [ N* A . ' 3'[
.

4 . q ;,. , ,f.,'.? :/ . ' y g ,' g ,'L i. ,
.

7r concern. DeWaid Test., A.25 at 35. Mr. DeWald, however, acknowledged that.

~
-

fMD 3,[M, . . :. e ,c; 3...D,$.7,.; idF j or through an intermediary. Id. Similarly, Mr. DeWald could not recall the
. . he could not recall whether he gave this assignment to Mr. SecA4s himself

I

' ; * ''M O g, '., * , . f.. ' 7. I exact date Mr. Sceders '.sa.s given the assignment but was sure Mr. Seeders had:. a'*

, . . , ' i,. .~d
.

'. . . . . .;,'', , , . . received it by July 12,1984. Id. at 36: see id., Attach. DeWald 6. Mr. Seeders -.
' '.

v.vg.,.. ,- '>'-,
,44 this assertion. Tr. 7668. According to M'. Seeders, he rnd Mr. DeWald,

V. . |. , ,. c | * , - had no communicadons regarding this subject prior to September 28,1984, the
- ' '

.,
, ,

> , .- . , - +- , , , . . | date Mr. Seeders v.us transferred to LKC's Engineeriag Dep.atment. Id..
,

' ''
1 ' -N

, 141. [52,] Mr. Seeders testifico that he had never teen asked to assist in4 '.

, ' . ' N ? ;,, 'h ; . . responding to an audit finding. Tr. 7732. According to Mr. Seeders, Mr. Selt-
*<., ,

,

. ,( ,. j -; i * - | /,; % * *~ .! mann asked to condud a "partial review" of the calibration records. Tr. 7332 34,
n,,-',>* 76694 0. Mr. Seeders stated that he was neither given a copy of Mr. Mazur's. .,

, ..

' , ' , *. ' * 4 i ' (. ; . n;' .' report nor informed by Mr. Settmann of, the scope of the review he was to,f'

;_
,

'' * '- ' - condet. Tr. 7343 52, 7357-65, 7667-75,7672 75.. *,

'. [',~ 142. [53.] h".. Mcitmant' testified that he spoke with Mr. Seeders on July
' ' ''

.-,,.
~ ~ 20, 1084, the date that LKC's response was due, ac.d asked him about the

'

;.,,
,

' . . J '

stann # iis work. Seltmann Test., A.10 at 12. According to Mr. Seltmann,
*

* ''
, hb dredess had been directed by Mr. DeWald to perfMn a 100% review of all

'

cuibution records. Id. But, like Mr. DeWald, Mr. Seltm:nn could not recall the
''' '

dat6 Mr. DeWald giive LMs assignment to Mr. Seeders. Tr. 2100-02, it should,,

also be noted that v hile Mr. Seltrnann w:is awure that LKC's response to CECO's
- '

, , ,, ,,
*

..' July 3,1984 request was due by July 20,1984, and that he was responsible for
-,.

,,

|,.,- preparir.6 KC's response, he made no effort to determine whether LKC wouldL-
,

,

. :. , ,

be in a posit %n to respond to the request until July 20,1984, the response due, , , ,,
"' '' ~* date. Tr. ~ 103.-

-,
...

'. - o* J. 143. [54.] According to Mr. T.citmar,n, he was infarmed by Mr. Seeders-
,

, .,

.' . .' , ,J L. ; '[ on July 20,19S4, that the calibration records review had not begun but that'. '

, , ,
,

'

f.,, Q.'" . . " :' Mr. Seeders was going to spend the next day (Saturday, July 21,1984) working. ,.

. . ' , \ l, on iL Seltmar'n Test., A.10 at 12. Mr. Schmann agreed and informed Mr. Seeders
*

,

* ' '
,

; hat he would speak with him the following Monday, July 23,1984, "to obtain. . . , .-, .

.d,.,, the results of Sat;.rday's work."Id. Mr. Seltmann testified that he did not instnact
, . .,

- ] ' ', . '

.

~

,' , 7 . Mr. Seeders to perform a "partial" review of the calibration records, ahhough he*: .! , ', f.- :<- . ., .,

' ';[ '

. j s ,5 . ,' , admitted that he stated to Mr. Seeders that a partial review "might produce the,
,

,

. ,.3.',
" *

,.. -
.s . . t .> , ,,.,- information" needed to respond to CECO. Id. Mr. Seitmann aho testified that he

-
,

J, . ,..; explained to Mr. Sceders that a partial review "might produce the information"
':-. -

,

' ' ' , .Y. .," needed to respond to CECO. Id, Mr. Seltmann also testif sd ! hat he explained to
' ''' -

' , * , , * - - * , ' , ~ .
,

, . "
* '

Mr. Seeders the reason why the requested infctmation was needed. Tr. 2102.
'* * ' -- ' *

.
.

: '- .
,

,g ,

y,
,

, ,; 144. [55.] On Monday, July 23,1984, Mr. Seltmann contacted Mr. Seeders
,

,

17 6 ' f '] . 4' , Q .. O .| to obtain the information the two had discussed the p5 cvious Friday. Id. Not only
'

did Mr. Seeders not have the infcrmation Mr. Seltmm sought, but according to.r. .. .
. . -

.

# ''
v q, .

'

603
*
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,

l h.> Mr. Seltmann, Mr. Seeders acted as though their previous conversation "had not
'

,'
, '

occurred or that he didn't remember it." /d. at 13. Because the calibration record. . - Je:.'e . . . >

. , ?.,
, .V / h . '<6 , |2 *. ,I' ' review was not complete, Mr. Seltmann was forced to write CECO that date to-''e4.. ,

. i ..' 'd inform it that LKC "has initiated a review of our calibration records to determine(# 2 ,

~ [ ,.
_ ,

if other situations arise similar to the items found in referenced finding. The' ' " + - *', , ;,q .,

,.

<l review is being performed by J. Seeders, Quality Control Inspector, as directed' i- -
4

.

a by I.F. DeWald." Id., Attach. Seltmann l. Mr. Seltmann also informed CECO;' ' .

that at,though the review had started on July 21, 1984, the completion vas''
. , , .-

.

.: ; "indeterminate." /d. Mr. Seltmann promised CECO that he would update his
''

Y v ' response by August 13,19M. /d. Mr. Seltmann sent a copy of this memorandum, ,

''
. - to Mr. DeWald and Mr. Seeders, among others. Id. Mr. Seeders denied receiving'

. a copy of Mr. Seltmann's July 23, 1984 memorandum (Tr. 7343, 7674), but,
" ' , ' ' , , other than the possibility that Mr. Seltmann did not in fact send it to him, could

not offer any explanation as to why he would not receive a document addressed'' -*
,;

to him Tr. 7734.,,

. 145. (56.] On Saturday, July 21,1984, Mr. Seeders worked on the assign-
ment. Tr. 3978,7336. Mr. Seeders admitted, however, that he felt his primary N-
sponsibility was to complete his calibrations inspection duties, although he tried
to work on the review as much as possible. Tr. 7683 84. He was assisted in this

,

endeavor by Richard Snyder, who hbd been hired recently as a Quality Control
inspector and was being trained 16 calibrations by Mr. Seeders. 'n. 3978. The
two men spent the day reviewing calibration records. Id. Mr. Seeders prepared
a five page handwritten list of the tools he and Mr. Snyder had checked and the

,

results of their review. Appl. Exh. 26. Althout,h Mr. Seeders insisted that this
'

handwritten list represer"ed only a part of his efforts (Tr. 7338 39), he could.

not describe what additional efforts were undertaken by him in this regard or
whether those efforts were memorialized in writing. Tr. 7338-41.'

-

146. [57 1 Over the next few weeks Mr. Seltmann periodically inquired of
,

Mr. Seeders of the status of his review. Tr. 7425, 7673, 7685. According to5 -

Mr. Seeders, on several of these occasio,is he informed Mr. Seltmann that a*
.

100% review of the calibration records was a monumental and time consuming.
' ', uridertaking because there existed literally thousands of such records which.,

,

would have to be examined to complete a 100% revkw. 7Y 7679 84. Mr. Seeders.
-

.
,

testified that he told Mr. Seltmann that it was not possible for him to remain"
.

.

current in his daily calibration inspection activities and complete the requested
'

.

9, review in a short period of time unless he received assistance. Tr. 7680--

,

81. According to Mr. Seeders, Mr. Seltmann was not sympathetic to his plight. .

* '

,
and insisted that the calibration record review be cornpleted by himself, as'

'

~

there was no help available. Tr. 7682 85. Mr. Seeders admitted, howeser, that
Mr. Seltmann did not direct or suggest that he falsify documents. Tr. 7427.

147, [58.1 In addition to his normal calibration inspection duties, two other
circumstances operated to complicate Mr. Seeders' task. One was the fact that
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If.7,V:v.my,,"r..., T. , * . ' % . e d, C beginning abot?. August 8,1984, his lead, Mr. Phillips, was away on funeral,

* ' ' '

['(a,' Q;' 'd,R y,e. N,@i% ;"V:IIMN,l'E'S'
vacation. Tr. 7686 37. Mr. Seeden was responsible for handlin'g Mr. Phillips'

> :. :' WQ' -

leave which later was citended by several weeks to encompass Mr. Phillips',

dN 5, p/*;. ..f i,. q,| ' ;s.%y':d ..
second c'rcumstancs was thu' fact that during this time Mr. Eeeders also

'
,

. . d.,D. .;./[i.4 ".3. r* ).F . materia! receiving inspection ass 4nments during his absence. 'I'. 7686. The
"

>

.

.%:.m . n .mo
" s , 3; , '' u ;,- ;, . -.

_. : . J D i, ; ' ., ,. QT 4 , " Y was responsible for rroviding traini.'g in the areas of receipt inspection and,

., ,, ( . ; * ; e '|,"....

.y 3 .3 ' , ' . T,. ,. calibmtion to a nu' ner of individuals. "IY,7434,7695 95.,

' . j ", , ' , ~. 148. (59.] On August 14, 1984, the day after the date on whhh he had
;

.

'

* 1, ' c ,; ' ' * 4 . c. .' promised CECO that LKC would respond to the audit findings, Mr. Settinann, ,

',. ' - ~

c summoned Mr. Seeders to his office to discuss the status cf Mr. Seeders' review
-

,. . .
. '' ..-v: -

.

of the calibration records. Seltmann Test., A.10 at 13: Tr. 7675, 7677. Also
. ..
, . '

";- , " . - ', ;f ', : present in Mr. Seltmann's office was Mr. Saklak. Tr. 7575 76. Mr. Seeders had, .. .
. ,

: .)- . ; f''E|9'' given the handwntten "partial review" to Mr. Saklak who in turn had handed
*

,
'

[. * ' ; ' ., '. , ' g , '} .'., ' f. it to Mr. Seltrnann. Seltmann Test., A.10 at 13; Tr. 7677. After reviewing the
,

i
,

. . . ' ..C ^ - '

document Mr. Seltniann indicated to Mr. Seeders that he was dissatisfied with
.

...
.."" '.

N,', ,,,,M .
;*' his repen. Seltmann Test., A.10 at 14; Tr. 7676-77. He then hurled the document. ., , - -...

*' ,

back toward Mr, Seeders and told him to leave and get back to work. Seltmann
,*",'

~ ' ''

;, ,, 9:st., A.10 at 14 Tr. 7677,7735. Mr. Seeders again responded that conducting a
',

,,

100% tcview of the calibration records would be an enormous undertaking.that., ;-
,* '

.

; he could not complete in a short period of time especially if be was still required
'

;*
.,,

*

..,t to perform his normal calibration inspection duties. Tr. 7680 85. According to,
. , ,*

Mr. Seltmann, Mr. Seeders also stated that Mr. DeWald and Mr. Sc!tmann were '
.

'
* #

,
' , ' recponrible for any deficiencies in the Calibrat!on Deptrtment. Seltmann Test.,

;-

;
*

, .. - A.10 at 1314* '
,

149. [60.] Subsequent to this meeting, Mr. Settmann drafted another mem., , , , , ,

4 ', orr.ndum to CECO Quality Assurance forming it '. hat "(a]t this point in time, j
'-, ...,

' "'
. '. the review of out toc 0 calibration rcr' a is partially completed. Mr. So ders has

,

,'
-

f . ',

'e ' '
; .,-|'. ismed a preliminary report and wl!! ubmit a final repon when completed. This

'- -..
,,

*

. ,. report is expected by 8/24/84."Id., Attach. Seltmann 2. Mr. Seltmann also sent
. --

. . , . -
,, ,,

;'
. . 6 " '. a copy of this memorandum to both Mr. DeWald and Mr. Seeders. Id. It should,i ', *

be noted t!.at while Mr. Seltmann's memorandum indicates that Mr. Seeders was
~- .-., .

,

''
- -

[. still working on the calibration records review, neither Mr. Seltmann, Mr. Seed-.,

".y* ' ,-
*

ers, nur Mr. aaklak could ccnfirm that Mr. Seeders was still assigned to this !
, - 3

,. *.
, ,

task as of August 14,1984. Tr. 7423 27,780912,7983.- -. .
,

'" ', T "-
.; 150. (61.] Three days later, in the morning of Friday August 17, 1984,

- .., ,

. * Sf . . , f
.t . '

. : Mr. Seeders was observed by Mr. St.klak engaging in conversation with a
* .' --.

., .

; .; ' , 7 ... , '' / newly hired Level III Weld Inspe; tor named Worley O. Puckett. Tr. 6237 38;
,

'

, ,

' . : L ,t 'f . . .; ; ,'n, ,- ..,, Seese Test., A.13 at 12; Tr. 7700. Mr. Saklak then approached Mr. Seeders
|

.,.

' 1; y . , . '

' ' , " ;. and asked him, angrily, how he had time to waste talking to others but not
;.- -

... '

,.!,* '-[ '..'Ii . .

*

have the time to do his work assignments. Tr. 6233 39, 6241, 7701. The
i

,

', exchange between Mr. Saklak and Mr. Seeders was witnessed by the following |

-..,,

|
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~, C
S; j ,;,:,w ;,; y 'y-|.. g .,, * j ,':,c;. :

. ..
v* * :. .

.

.#, j bystanders: Donald Coss; Danny Holley, Richard Snyder, Mr. Puckett, and
.

.

.h.Y ; . ;' OS Robert Wicks. 'IT 6238,6243; see DeWald Test., Attach. DeWald 5.

P g^ g.@,''!M .W,M 5.M, Q',M. , d N.* * j 151. (62.] Mr. Saklak indicated to Mr. Seeders that he (Saklak) was going
/@f,|/.! f. "J'd,i.: p?Q.[: to have him reprimanded for loafing. See Tr. 770107. Mr. DeWald was not at

,,

,.g. s C ' ' .W - | .. ./ d 1..g;' ,o J. work that day and 'therefore Mr. Seese, the Assistant Quality Control Managdr
y'} % > ' , 'y, . .f f cp . was in charge. Tr. 2476. Mr. Saklak instructed Mr. Seeders to follow him into

'-

'

?, .' ' o
J ' ',.

' ,.

i- Mr. Seese's ofdce where Mr. Saklak asked Mr. Seese to suspend Mr. Seeders- o
- '

~' ' ' ' ;. .'. ;
_

for 3 days for idling on the job. Tr. 2476 79,7376. Mr. Seeders told Mr. Seese3 ,, , 3
; that he was not loafing and that he had "work in his hand." Tr. 2484, 7701,.

'
. . .

o . + [, ~ ,r .;,j,, 7705. M2. S*eders also gave Mr. Seese the names of several witnesses who
'

-
,

, , 's, ;,
. , . O j. , would ve.ify his story. ~1T. 484, 7705-05; Appl. Exh. 4. Mr. Seese advised' '''

. ' . - | ,' Mr. Saklal: and Mr. Seeders that he would review the matter and meet with o, ,.

,' '' .., . [. , . ( , i them ag-h at 11:00 a'm ' that same morning. See Aug. 20,1984 Memorandum'*

from Seese to DeWald at 1, DeWald Test., Attach. DeWald 5.- - '-

' , m
1 '':. A d 152. (63.] Because Mr. Saklak was not available, the 11:00 a.m. meeting. ...

., was postponed until 1:00 p.m., and then postponed again until 4:45 p.m. Id. Dur- ..
.

.,

a ing this time Mr. Seese interviewed Mpa Sproull, Mr. Coss, and Mr. Wicks
< (Seese Test., A.12 at 11), each of whom confirmed that Mr. Seeders "had work'

3 .

in hand" at the time he was approached by Mr. Saklak, Seese Memorandum to
DeWald, supra. Mr. Seese also consulted.with Thomas Paserba, LKC's Vice. <

President for QA/QC Services who happened to be visiting Braidwood that day;
Kenneth Worthington, an LKC Quality Control Supervisor; and Mr. Seltmann-

'

(Id.), each of whom indicated that the 3-day suspension requested by Mr. Saklak
~'

was not warranted. Id.
,*

153. [64.1 The meedng finally took piaco late that afternoon. Seese Test.,
'

.

A.12 at 10. Present during the meeting were Messrs. Seese, Seeders, Seltmann,.

'

and Saklak. Tr. 2072. Since Mr. Ses4ers had requested that a witness be allowed
'

|
- ,

.

' ** to attend the meeting ('IT 7707), Mr. Seese asked Mr. Seitmann to attend as ane
,

'

"objective observer." "!Y. 2072,2761,7707.'' '*1n .
.,

''
154. (65.] During this meeting Mr. Seeders "was read (his] charges.". .

'
'. '

Int. Exh. 23; 'Seese Memorandum to DeWald, supra. Mr. Seese presented-
, ,

,,;, '|
'

Mr. Seeders with a writteri reprimand w hich he invited him to read. Tr 7707. Un-
,

, .,
* - .*..

'

beknownst to Mr. Seeders, the reprimand'had been prepared by Mr. Sak--6 - '<,.,

lak. Tr. 7709. The reprimand issued to Mr. Seeders charged that "(flor the'
. ..,

'i '

| past two months John Seeders' work sad conduct has been degenerating to a
*1 .;

- '
,'

1, +. ; point w here supervision cannot get through to him. He is constantly displaying a
'

. .,
. . , , . ' + . , downgrading attitude towards management moves and directives. . . ." DeWald- .. .,

' ' ,, ' : Test., Attach. DeWald 5.'' -
.

. +[ -

|*'' 155. (66.] The reprimand presented to Mr. Seeders for his signature charged
that Mr. Seeders: (i) failed to appear at July 26.1984 training session which-

.
'

he was scheduled to conduct; (ii) used "foul language" and ridiculed the Quality,

Control prograrn when conducting the rescheduled sr.ssion; (iii) failed to follow
,

1,
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certain unidentified directives given him prior to August 7,1984, by Mr. Phillips,

C' .') ? |j|J f, Y', M f, ,g *,''""' , :' U -|,',''his lead; (iv) failed to submit stattis reports for August 10 and 13,1984; (v)., t .* j ; ( ,. * '
. . . . . . . <

Q}:
#

; ,f'i . "commented in a negative direction" to Mr. Saklak when Mr. Saklak requested
' *g.

'P|%.,,'s.i.,T*.,..?)2b*.U';*]i#./*d. ,. j hirn to explain in writing why he wanted to work overtirne on August 18,1984;
.
...

;. hekyp D :, ,A
O. . ,. . . 7,

: :. p s , M . n , b:',i.' Q C.?: and (vi)"failed to complete a total research of the calibration files . . . due on., ..;y
c ;, ,, . Ty,; , ;i ',- g , ': 813 84" and then denied "knowing anything about the full scope of work that

s *

r,' ; |; ,",. .: ' ' , . . needed to be done." DeWald Test., Attach. DeWald 5. The reprimand closed by.,,

,,'
'

' ;, T ~ ? .; ] .' . ' . I l 3 .' stating that "Mr. Seeders needs to immediately correct his attitude and to perform-e s, , ,

'

in a professional manner. His work habits and attitude will be closely monitored,
,

. ''' N' '

for the next 90 days and any repeat action will be dealt with immediately and, .,. .y ,
_ '. .',j could lead to termination." /d.

' <. .+ ' *

.. . . . - -
,

* ' *''-
156, 167.] Mr. Seese testified that the reason the reprimand v." kmd in,"

, [. . .l',' . ,' ,. .. that form was because he wanted to emphasize that the reprimand "wasn't a
' ' *

.

' ,.' i ',,y result of that morning's incident; however, it was a result of that attitude thatc. , ., .

.. ; ~!' ' '' T * - his situation was worsening." W. 2479. According to Mr. Seese, Mr. Seeders',; ,
.., .;

,..'!~* ,,| . ;C was reprimanded because "we wanted him to stay with the company and just
"

. -

* '
- **

correct the attitude problem that we found unacceptable." Tr. 2479 80.''' '' ' ' .
.,.

' ' ' ' '

157. [68.] Mr. Seeders asked Mr. Mese whether he had talked to any.
.

"

.'
-

of the witnesses that he had asked him to interview. Tr. 7706. According to
'

. '
.

' .
~

Mr. Seeders, Mr. Seese replied to the effect that it did not matter what any of,.

' '

the witnesses said because if LKC did not like h!m they could get rid of him
~ ' . . and his family would suffer. Tr. 7706; Int. Exh. 23. Mr. Seese, however, denied'"* - ''

making this or a similar assertion. Seese Test., A.17 at 14..

, -
I 158. (69.) Mr. Seeders refused to sign the reprimand. Tr. 7714; DeWald

'

'

Test., Attach. DeWald 5. He testi6ed that at the time he felt that LKC was "out
-

. . .

*
' '

to get rid of me." Tr. 7739. Instead, according to Mr. Seeders, he requested (but..
.

'
.

* ' *
was denied) the opportunity to respond to tsch of the charges (7Y. 771418;,^ ,. .-

, .' 1' *
an assertion disputed by Mr. Seese). See,Seese Test., A.17 at 14. Mr. Seeders, ,

* ', also stated to Mr. Seese that LKC did not treat its employee = like professionals. .,
,

,p '

(Tr. 7418), and ind'ested that he wnnted to put his response to the reprimand
'.-,

, ,'

* ' c. *: In writing. Seese Test., A.18 at 14. Mr. Selunann said he should address his-. ,
, ,, ., , ,' *

concerns to Mr. Marino. Id., A.20 at 15. Mr. Seese suggested he address his
-

,- ,.
' ' ,'

concerns to Mr. DeWald instead. Id. Prior to this incident, Mr. Seeders had
- -

.

' *

not been involved in any confrontation with Mr. Seltmann, Mr. DeWald, or j
-

. .

'.'"# . ' - '. Mr. Saklak. Tr. 7739.
'

.
~.

' '

, ,
' . , . , - 159. [70.] Although he testified that he had intended to put his concerns in |

**

- ' *,' writing to Mr. DeWald "for some time" (Tr. 7739), Mr. Seeders took Mr. Seese's- -
.,

,'

[. : ' . .; advice and that evening composed a letter to Mr. DeWald. Tr. 7423. Cor-
'

"- -

. . . , ' ;,7 .'
.,

' ,' responding copies of that letter were directed to Robert Schulz, the NRC's, l '. . . . - ,'
*

,'*,'
. '

'

Senlar Resident inspectcr (Construction) at Braidwood: Mr. Marino; Richard
"

+ *

'' ,. ,' I ' ' . . ; . ;,1 , . .Cosaro Mr. Shamblin's predecessor; and Mr. F. Black, an attorney in pri.
'

*. .:.
~' '' *j vate practice. Tr. 7445 47; Int Exh. 23. In his letter, Mr. Seeders complained, . . - ..

.: . -
,

,
e
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@g[( 7'% qf K.M ,;t
. .[ I cf a number of aedons taken by LKC management which he considercJ 1m. ;j . yf . j ,' ', ' '.. 2

*
-

i i proper. Among Mr. Seeder 4' compivnts were the following: (i) that Mr. Selt-'
. . .

$ .' 59,$@ J ;;. f ., ,f.! mann and Mr. Saklak had ordered him to falsify documentadon; (ii) that i

F f h ,d Q .'|,d.*f ',h @[ f ' j
'

, d '" 'l Mr. Sakisk had improperly and arb!.rarily denied his requests to work over-
N MM *,dS.'.j$ 'M | timel and (iii) that Mr. Saklak had threatened, without justi6cadon, to deprive !

@,; U 4 i N ip'Y ~

y, him of receiving training in cGer inspection disciplines.14. Mr. Seeders also -. e ;. p.

'

;.T-
.

_

stated in his letter that the morale of other Quality Control inspectors was dete -., ' ; :"'

::('y < ' ' . . , '

.I . .! 4 riorating due to unkept promises of LKC management regarding compensadon ,

. ].7 ,, y 4 ' . ' . .': : and cross < raining.14. Mr. Seeders stated that these acts of alleged harassment. ''
.

,3'....,'.
,

I indmidation, and production pressure did not cause him to compromise the*

. ; -|- ;
' - '

, * ; , '| quality of his work, stating: "I have never have nor will I ever falsify docu- ;::. ;;,,'* 9' '< . ;
'

,~} mentation " Int. Exh. 23 at 1. Mr. Seeders closed his letter by asking Mr. De. ..' i
'* '

~

>-
*

Wald to look into his concerns and notify him of the actions taken to resolve |
*

' '
-

W' ;n. *i them. Id. Mr. Seeders hand-delivered a copy of his letter to Mr. DeWald that
m <-

p,.#. .

,; .,,.
,

'J,,
' ' '

..,c- p. . .! following Menday, August _20,1984. TY. 7744..

l 160. [71.] Afier reading Mr. Seeders' letter, Mr. DeWald met with Mr. ;' - 'MA v . *

- j't
1, Rolan, Mr. Seese, Mr. Seitmann, and Mr. Saklak. Tr.1610. Each of them was* a m-

.

given a capy of Mr. Seeder's letter and asked to prepare a response. DeWald
.

,'
Test., Attach. DeWald.5. Later that afternoon Mr. Seese, Mr. Seltmann, and> -

; ,

i* Mr. Saklak each provided Mr. DeWald a written statunent. Id. In his "private
'

. ..
. ,'

and con 6dential" memorandum to Mr. CeWald, Mr. Seese summarized the
,

; events leading up to and through the meeting at which the reprimand was issued
j and concluded "that the warning meeting was conducted in a positive tone

.

- * *

,

and that the management team acted properly during this affair." 14. Por his ;
1:

.

i
^ '

part, Mr. Seltmann informeo' Mr. DeWald of his involvement with Mr. Seeders !, ,

in connection with the calibration records review needed to respond to the !

;- CECO Quality Assurance audit. Id. Mr. Seltmann denied that he had atternpted !

L ' ,' ,' '

'

to pressure or had harassed and intimidated Mr. Seeders into completing the'
.

~ ' ' ' ' ' " ' ' , . ' calibration records review by the duc date. Id. Mr. Sc!tmann captained his.
-

,

'

differences with Mr. Seeders thusly: "From the initiation of Mr. Seeders'' * '
.

,,

review to the present anticipated completion date of 8/24/84, is approximatelyt,. / - ''

;,

four (4) weeks time." 14. Similarly, Mr. Saklak informed Mr. DeWald that he ;
' *4 * . .-. , , , , ,,;' (, ,f".|- was not guilty of any of the charps of misconduct leveled against him by ;.

. ,

,4 . ":- '3
- e Mr. Seeders. Id. In Mr. Sakle.k's view, Mr. Seeders' allegadons were either. , ',

s ., |
* " ' '

; false or the result of a misinterpretation of his remarks. Id. |
* " - *

.

, ,' ,

161. (72.] According to Mr. Seeders, on August 13,1984, Mr. Saklak told
i?,

2 >- .,.

,'4 e ''
*

*
. Mr. Seeders that he would be 1:. charge of both calibration and material receipt

-. , , , . .

[ '. . '. , ' ' , Instectioru, in additio, to training other inspectors in these areas. TY. 7431, i
* '-.

. .

. ,[,' *

, . - 7437. Mr. Saklak infor'ned Mr. Se:ders that other inspectors would do the'- -.. ,

*'V ['' C ,. - "legwork" v.ht!c Mr. Sceders would only have to sign off the documentation as I* *
,

he was the only inspectc-r certl6ed in thbse areas at that time. Tr. 743132.. -o-
1 . . .

'

I.'
y..~ |>
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h.'' 162. (73.) Mr.. Seeders understood Mr. Saktak's instruction to mean that !

Jw.; . yj .y '? he should send other inspectors who were not certlaed in the area out to do

khM',l@,3 h.' f jf '';''..{k*M@.'.'c D,y$%'t)dN6 ON
G- W the inspection, while he (Seeders) would 611 out the paper work and sign it i

, . ' off. Tr. 7692. When Mr. Seeden objected to this instruction as a violation of |
*

.

O.; NRC regulations, Mr. Saklak told him that "(s]ometimes you have to play a >

.

., 4 ; j Yi z.7 :: . litde chess in the business to keep your job."'llr,7692 94 Myra Sproull had,4;g.g.;, ni r,
c .. - .,3 9 * * ,,. only been "book certlaed" in calibrations and was not experienced or con 6 dent i+; .

. , P , . ' | ' * ,* j - }',.','* * O.. N .: " , ' enough to handle calibration duties on her own. Tr. 7432. When Mr. Seeders
'

!,J
*

,

/l ' 7,I ; ' | '. | :, '. ,'..,i j refused to accept this assignment, Mr. Sakick told him that he would never be.
'

.G' . J trained in any other inspection disciplines. Id.; n. 7695,7700. Unbeknownst toc . , . . . .[, - (J .. '' f
;

,

?''' ,. .. . * . ' Mr. Seeders at the time, he was scheduled for training in concrete expansion-

;* 7 . . -. y .'. '' ' , , J . Y. anchor (CEA) inspections on August 1415. Tr. 7432 33. Mr. Seeders testified,
*

.

, . , . 4
,

**/:7 ' * 7 i aQ . [ '!,. : . d however, that Mr. Saklak did not tell him to falsify documentadon or to violate |
.

procedures for material recelot and calibration inspections. Tr. 7437.
' L L ... i . .|; (.; . . .; )

:
|,t * ,. |q 0*; ,'; ,: - '| ,. ,fc; 163.[74.] It would not have been possible for Mr. Seeders to be trained |

|% "t.- 'f.- in CEA as he was conducting calibration and material receipt inspections and !r ., , ., ; ._, . .

.
*' ' ' ~ i training obers in those areas as well. Tr. 7433 34. Mr. Seeders alleged that (

- *, ,' f..
*

run him off the job. Tr. 7435 37. Mr. Seeder; lestined, however, that Mr. Saklak ;

1 . , , .m. - 4

: Mr. Saklak harassed him and assigned such a large wo.k load M an attempt to |-

, , ,
'

J -
'

.
.

did not'tell him to falsify documentation or to violaie procedu.es for raaterial i
~

& -
,.

'
*

. receipt ar.d calibration inspections. Tr. 7437. ..
.,

'

164.[75.) As noted above, in May 1984, Mr. Shamblin replaced Mr. Cosaro.. .

'. '. as Applicant's Project Construction Superintendent. Tr. MI5; 0:eseker Test., t
, . ;, .

.

A.5 at 5; Shamblin Test., A.2 at 1. Consequendy, Mr. Seeden' letter was re-
'

!-
, - .,

ceived by him rather than Mr. Cosaro, in response to the letter, Mr. Shamblin i
''

.,
. ,

.

,. | *'
,

'f'' appointed one of his deputies, James Oleseker, a CECO Project Construction 1..
.. ,7 ,

. ;' | , '. - ' . . . . , , ' , i* Engincer, to meet with Mr. Sceders "to try to understand his concerns bet--
>

. , ' , . . . , , - ,* . . ' ter,." Shamblin Test., A.21 at 18; see Oleseker Test., A.6 at 6. Mr. Oleseker met .

N". ' % ,, , ; s,,, ., with Mr. Seeders on two occasions. ld. The first meeting took place on August j
.

|' 21, 1984. Appl. Exh. 92; Tr. 7765-66. At this meeting, Mr. Seeders explained j,:.i.',' ; ' t , '** "
.- ,. .

. ,' ,..,; to Mr. Oleseker "that he wanted to inform CECO of harassment that he felt was |
-v .

.* '' ',

yp*. . , . " . being directed at him and other Quality Control irtspectors by 1.KC Quality Con. i.

.e 'f. :',**/ , . . trol supervision, and of the fact that he had written a letter about the problem to
''

-
.

' . , , |.' '' ,' ' ' , , Mr. DeWald." Oleseker Test., A.7 at 6. Mr. Seeders complained to Mr. Oleseker i
*''

.

,

. , . ;, , , . ,; ( .; . that there was a morale problem in 1.KC's Quality Control Department which !
'

! , , , - Mr. Seeders attributed "to pressure being placed on QC management, who in*'* '- -
.

,

. , . , ": .. : a. . ' tun, pc' sed it on through QC supervision to the it'spectors." lit. Mr. Seeders-

: , i * , , *. N '. ".'., D . . s' also confided to Mr. Dieseker that he was fearful of L, sing his job because of.,

' . -( ' his etn'ent difficulties with Mr. Sa*.lak. Id. Mr. Oleseker advised Mr. Seed. '''g!/ i
*

.
.,. ,

. .. ,

, p ~ | ? s t ,' / -' ' 3 ' ; .; .' s, : ;|' ers that he we tid meet with him again after he had discussed his concerns with,

Mr. Shamblin. ld. Before the meeting concluded, however, Mr. Oleseker assured* *

{ ,. ,,, , . . . .
,,

in|
'

- ... . .
,

. s^ 6

,

'
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. .

~' , e Mr, Seeders that he had acted properly in bringing his concerns to Mr. DeWald's',',
,

g ' , , ., * , ,' , , . .i
. ,,

attention. Id.
"

-

, , q ;*5 ,- ,
..

,)_ O 165. (76.) ne next day, Wednesday, August 22,1984, Mr. Gieseker met-- '
.

,

' g - {.4 N.. y 1g. '+ / with Mr. Shamblin to brief him on his meeting with Mr. Seeders. Gieseker Test.,
,

*

'. J , ' ' A.8 at 8; Shamblin Test., A.25 at 22. Mr. Shamblin indicated to Mr. Gieseker that
*'' '

_ {,
- '

,. d ' CECO was aware of the morale problem in LKC's Quality Cont'ol Department3i, .
,

.! and the actions being taken by CECO to address it. Id. De following day,'
-

.

' * * - .' Mr. Gieseker met with Mr. Seeders for a second time. Gieseker Test., A.9 at
, ,

9. Accompanied by Lawrence Tapella, a CECO Project Construction Engineer,
'

- - '"
.

'

Mr. Gieseker explained to Mr. Seeders that CECO understood that "LKC' ' ' - '
'

'[.
' ' ' was undergoing a particularly stressful time on the project" due to a number

,
.-

' '-'

of problems, including the temporary loss of the Training Coordinator, the
' '' *

- , backlog in the approval by CECO of inspector certifications, and ongoing.,

corrective action programs. Id. Mr. Gieseker stated to Mr. Seeders that CECO,

i had taken a number of actions to address these problems such as assigning CECO |
"

i.

'' '' personnel to LKC's Quality Control Department and expediting the certification
' , .

-
' , '

process. Id. With respect to the latter item, CECO had agreed that LKC could
implement the 50.50 raise awarded a Quality Control inspector for additionals .

- .- certifications as of the date that his certification pxkage was approved by LKC
revicwers rather than the date of CECO'? approval of that certification package as

~

was the former practice. Shamblin Test, A.28 at 25. Mr. Gieseker also assured
Mr. Seeders again that he had acted properly in bringing his concerns to his,.

management's attention and that he was to feel free to come to CECO to discuss-

'~
the matter further if he felt the need to do so. Gieseker Test., A,9 at 10.

166. [77.]* After becoming aware of Mr. Seeders' Ictter, Mr. Shamblin
directed Mr. DeWald "to investigate the matters involving Mr. Seeders' work
situation and the alleged harassment he had experienced"(Shamblin Test., A.25*

,

, , . at 22), and inform him of the results of LKC's investigation. Id. Mr. DeWald
'

commenced an investigation in late August 1984 and issued his report on..

September 25, 1984. DeWa'd Tes* , Attach. DeWald-5; Tr.1600-30. This
,

iU:stigation consisted of interQws b/ Mr. DeWald of Mr. Puckett, Mr. Snyder,
'

Donald Coss, Ms. Sproull, Mr. Phillips, Donald Schirmer, Norman Kimble, and: e-'

,
* '- * Janet Peters Labou, all of whom were LKC Quality Control inspectors and.

''
some of whcm were witnesses to the confrontation between Mr. Saklak and- -.

' '

Mr. Seeders. Id. Mr. DeWald also spoke with and received written statements.
'

,' from Mr. Seese, Mr. Seltmann, and Mr. Sak!ak. DeWald Test., Attach. DeWald--
.

'

5. According to Mr. DeWald's September 25, 1984 report (see DeWald Test.,, ,

Attach. DeWald 5) Mr. DeWald met with . ./. Seeders on August 21,1984, to
- * *

' '

discuss his concerns and allegations and to "obte.in a possible root cause for the.
,

_

issuance of the subject letter."Id. Mr. Seeders stated that after he had written*

his letter, Mr. DeWald called him in to his office and suggested to him ths:t he' * '

3
_

retract or "reword" his letter, which Mr. Seeders refused to do. Tr. 7743. In any
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;. :. ..|, event, it is clear that Mr. Seeders was not afforded an opportunity to respond to*
.

F '

,,,

,.. ' . /7 1 / ;j ,' ,i ,. q ,s ,N , 3 , any informatJon provided to Mr. DeWald by others that may have been adverse
'

,.

) $ ''; L N ,". d 5 . M .. . : . ;.. d .! ' y'* '
to him. Compare 'IT. 7743 whh DeWald Test., Attach. DeWald.5.

'

'

"..i. .' : .u 167. [78.] After completing his investigation. Mr. DeWald concluded that
,,p(;)/s % ..h.. W:* ,$.O|7

1.' U[l''

*

]"i' .G'. '
Mr. Seeders' allegations lacked merit and that no disciplinary action against any-

, ,,

, , . '. ; |. . > ,. . | * . member of LKC's Quality Control management team was warranted because
* '*

,

' . * c,. . ; ' ;0:- . . . - none had acted improperly. Tr.1630; DeWald Test., Attach. DeWald.5. Specif-. '

,

** *
f,,.' ically, Mr. DeWald concluded that the reason Mr. Seeders wrote his August 17,. .

.
..., . .

* y.'|. ' . . . ,, y' ' cooperative attitude prior to the warning."Id. In Mr. DeWald's view:
'. '

-; 1984 letter was "to combat the written warning that he was given for his poor
'

, .
,

''. - . . '

,; ,.

j. .K *- -
. . . . ..., ,*'

3 [Tlhe entire issue has stemmed frcrn previous auignment given to Mr. Seeders for ccenpleuce.?,. .. .. , .,

, ' , ..'
.

' . * d which he btstara}y [ sic) failed to do and when contacted as to his prcigress of the auignment* '.,
,

} *, f , ',. ' ' * j ' ' '_ ' .
t*.., did act have a rerpcmse, and when managemers redirection mas given he instantly became... .

* '

, ' ., defensivs for his tack of attendon to the auignrnent, therefore, beccrning disrespective [ sic].

., i. , ' , * , ! ', * and blaming other individuals being the cause d the problem in the area of which he'>~**.

'-
is respcmsible. The haraestr.ers inthnidadcn and blackmail accusadons are Mr. Seeders'* F, -. . .

version of relatistica lecause he has been given a warning due to his atutude problem' -
*

.y ..- ..
#
; , tomard management when given direv.ica.,.

'

*
DeWald Test., Attach. DeWald 5. Mr. DeWald advised Mr. Shamblin orally ofe

,

the results of his investigation (Shamblin Test., A.26 at 23), and provided him,

a copy of the report shortly after September 28,1984. Id.: Oleseker Test, A.19-
, .

at 15.. , - .

,

168. [79.] It should be noted that in every instance in which a concern or al.. . ,

legation expressed by Mr. Seeders in his letter was disputed by either Mr. Seese,'
,

'
' '

Mr. Seltmann, or Mr. Saklak, Mr. DeWald credited the respondent and discred.-
, ,

*

ited Mr. Seeders. Compare Int. Exh. 23 whh DeWald Test., Attach. DeWald--

'"
.

,

. .' 5. This was so even when Mr. DeWald had neither personal knowledge of
'';

,

:, -
,

* ''
. . .

. the matter nur evidence to corr 2 orate the respondent's statement. For exam-..
.

, ? , . . ' .' , ,' .' ple, Mr. Seeders alleged that Mr. Saklak threatened him with dental of training''
,, ,

:, , p., in concrete expansion anchors (CEAs) if he did not complete the calibration* .

, , ., ,

*
'

, records review, perform his normal calibration inspections, handle Mr. Phillips'
* -

. .

Ei,', '
'

material receipt inspections, and provide training to four other Quality Control
'

,
'/ inspectors. Int. Exh. 23 at 1. According to Mr. Seeders, Mr. Saklak is alleged to. . ,., . , ,,' ,. have said that "sometimes you have to play chess in this business to keep your

' - --
.

Job."Id. To which Mr. Seeders is said to have responded: "I didn't know that-
.,

'

' ' , ' . chess and blackmail are the same thing."Id. In his memorandum to Mr. De-
'

* "-
.

-

3 ,
Wald, Mr. Saklak denied that he threatened Mr. Seeders with denial of CEA

' *

,| ,- !
' *

training (and the concomitant loss of a 50.50 per hour increase in salary) but
*

.
,

! ,' admitted that he "related scheduling cross training to a game of chess in that
*

,
, ., ,.

' .'
,

j ; *, ,. .
,

both require planning ahead in order to be successful." See DeWald Test., At-
,.' '"

tach. DeWald.5. Even though Mr. DeWald was aware that Mr. Saklak's temper ..
.. ,

'

.

e
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, sornetimes "would get the better of him and he would say things he normallye.

c \.
. S. would not say otherwise"(DeWald Test., A.21 at 26), he accepted Mr. Saklak's"

c 'y. .' , J. f;, .' ,, .
.

f T' .Q.. ? explanation at face value and simply discredited Mr. Seeders. See DeWald Test.,. . . . . .s
d ' ' !,' .' . ; Q :. . '. [[ Attach. DeWald 5.

'. 9 0 *q a f j' ?,7;p;,,.) 169. (80.) In the same vein, Mr. DeWald accepted the statements of Mr.
'

-

, . , ' . t,.,,' ' .j f 3 %; t Seese and Mr. Seltmann suggesting that Mr. Seeders was being disingenuous ;. <.

.

' '

'
. . .. . in disclaiming knowledge of the scope of the calibration records review assign- ''

'

3 . , . ' ' ment. Id. Mr. DeWald acknowledged that he personally did not direct Mr. Seed-,,I~
'

.
. ,

,'
,

' ' 't ,/;. ,i ers to perform a 100% review of the calibration nords and could not recall. , ,
, ,, ,

who did. Id. Nor did Mr. DeWald know what deadline, if any, had been given" . . . . ' . , ; ,' J .,7,
. - |- Mr. Seeders. Id. Yet, Mr. DeWald agreed with Mr. Seese and Mr. Seltmann that

**
4,

'

<

", * 4 [ '. X i Mr. Seeders "blatently (sic) failed" to complete a 100% review of the calibration
.

~

. . , ,. -

,,,.''j '''.tJ' records which he had been assigned to perform. Id.*

m f t, M 170 (81.] Mr. Seeders was relieved subsequently of further responsibility'~
- p. g

;'
. .- for completing the review of the calibration records. Tr. 8196. The recoid is' ;

,

2 b '. 'D' l 'f '
~' ' ~ '

' ' unclear as to the date Mr. Seeders was relieved of the assignment. Tr. 7427, ,.
'

7813. Nor is the record clear as to who issued the order although it appears ;., , ' . ,
.; that it was either Mr. Seltmaan or Mr. Saklak. Tr. 8196. it also appears that |t

,

' '

7. Mr. Seeders was relieved of the assignment sometime between August 14,1984,-

, ,

i and August 24, 1984 The earlier date was when Mr. Seeders turned in to' '

' ' Mr. Seltmt.nn his "partial" report; the latter date was when Mr. Seltmann wrote.

,

-- to CECO Quality Assurance to advise it of LKC's progress in connection with

, '/ .
the calibt'ation records review since his August 14,1984 memo'randum. Gi~eseker-

; Test., A.14 at 13.
,

'

171, (82.] In his August 14, 1984 memorandum, Mr. Seltmann informed..
CECO Quality Assurance that as of that date all LKC Calibration Control Cards*

, ,
(Forms 77) had been reviewed and all identified discrepancies were being re-- .

searched in the individual tool packages in the QC Records Vault and in the ICR
'

'
. ,

, ' . , * (- and NCR files Gieseker Test., A.14 at 13. Mr. Seltmann also informed CECO.

, ,

,
. , , ' Quality Assurance that the calibration records review wm at t'ct time being I'

.
,

performed by Mr. Snyder who at that time had not yet received his calibrations |
* ' '

-

. ',, ,

certification although he had completed all of the requirements (ice Tr. 3962- ;- .

. ' , , , .
,

65), and two other calibration inspectors - Ms. Sproull and Mr. Coss. Id., A.15'4 ' , . , ,
,

at 131 see Settmann Test., A.13 at 16. This is'not inconsistent with Mr, Sny.
,

-
~

- -

, , . . . . , , ,

~ ' der's recollection. Tr. 4N6 47. Mr, Snyder testified that around August 17,- ' *
,

...

1984, he, Ms. Sproull, and Mr. Coss were requested by Mr. Saklak to go to* ~. - *
-

, . ,-. ,

the vault and review all the tool packages. Tr. 4N6. Mr. Saklak did not in--
,

, , . ,,.

*

form them that the purpose of the review was to enable LKC to respond to*

.. - *
'

CECO Quality Assurance audit finding. Tr. 4N7 Nor, according to Mr. Snyder,.- . ..
, ,

' ' ' , - did Mr. Saklak give them any written instructions relating to the scope of their I
'

. . .
- -
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~,# * %; .;;g,h D.?f.i.'''.1,'?),$ [a,,' work assignment, only the oral instruction to go to the va' ult and research the
.. . < . . ,e.

s ,'w.,p., ;f, ,
' , '

J'
I T..'i'.W, T i.|[7 t1g,f,."N,gg.,4

tool records for problems. Id.

y'll.N%.7k;D,i3}'3 4 'pe..P.|.1
172, [83.) In the course of their review, Mr. Snyder, Ms. Sproult, and

* '.~fr '' M Y-
5, l' Mr. Coss identified a number of troubling types of discrepancies that called

,R. 5.;' ;h.e@rf Q@k{.f
t'j

k';*h,f'T@f |:
.

; into question the integrity of LKC's calibration records. Seltmann Test., At-.

lf'.; tach. Seltmann 3; Gieseker Test., A.17 at 14; see Tr. 4046, 4053-4130; seep, t.c

(' *| .w r ;, q q..f>,' g .' .,,[[di , , ' ,
,

.p J.' . ,, "! Appl. Exh. 28. For example, they found numerous instances where no ICR or.,

. p - '. ..t,
7-Q' NCR was generated for a tool that had been determined to be out of calibrationg *, ,

.

;

in violation of $ 3.3.7 of LKC Procedure 4.9.1 (Rev. C). W. 4064; Seltmann.. v. t , . g x , , ,.

y :n.j,M*1 y ' ,:3, ],|y.*. ,f ',y '. Test., A.14 at 17; see, e.g., Appl. Exh 28 at 2. Mr. Snyder and Ms. Sproull also
x. 7 .. . ;,.y , . g, , . : found several instances where an out-of-calibration' tool %d been released for.

.[,N ~.;D ,- % [[., i *[, ,' use in the 6 eld even though an ICR or NCR had been generated. Seitm mn Test.,
. , 7.b , , , " .

.

c. . ;,7 . m. j q,.2, .;u d.g., Appl. Exh. 28 a't 12. Another type of discrepancy thntified by- :

'.f 9.9 ' ',E 'yle'[ ; , ' ' T/ ','f Mr. Snyder and Ms. Sproull was the failure to evaluate the acceptatility of work
c , ;* ,,

. ' W(-"f' . .'y ( f , ,
1, * p.trformed using out of calibration tools, which was a violation of 9 3.3.7.1 of..',j.,,-

..,
,

* *
.se procedure; R. 4044; Appl. Exh. 28 at 18.i ,. ee. . .,

, ,
' '

. ' .: tv 3
' . , 173. [84.] These and other findings were documented by Mr. Snyder and..

. * ,

', ; [.. ' ' ; j } Ms. Sproull in a September 7,1984 '' interim re' port" to Mr. Seltmann. Appl.
' '~+ .,,

. :* ' - " Exh. 28; Tr. 4100,4332. Ten days later, on September 17,1984, Mr. Seltmann
,

,: ,

'I , , .'_ provided an update to CECO Quality Assurance on the status of the calibration'' *

,,

,
* ',. - *'

records review and indicated that a further update would be forthcoming on
|

-

,

Io , . . September 21,1984. Gieseker Test., A.14 at 130. Mr. Snyder and Ms. Sproull- -
.

, . '", . .} ? , ', j,'- $ . completed their research prior to October 9,1984, for on that date Mr. Seltmann,

;'r / notified CECO Quality Assurance that the review had been completed and that
' '

, ,, , .

. - ' ' . "
LKC was in the process of evaluating the results. Gieseker Test., A.14 at 13.. . . .

.

?,' 3 ; ; J,( ot j 174. [85.] Two weeks before Mr. Seltmann's October 9,1984 communi-

z. ,j'] ..
cation to CECO Quality Assurance, he submitted a September 25,1984 memo.' -

, ,

"|- randum to Mr. DeWald regarding the adequacy of LKC's tool calibration pro-.'#,',.,'
- --,s , ,.

, ,, , '

.',7,.,. - |, gram. Seltmann Test., A.14 at 16 and Attach. Seltmann 2. In his memorandum,
t'.;^.- O, ;3

,

* / ;.
'

! Mr. Seltmann related to Mr. DeWald a discussion he had with a CECO Qual-c. ,- ..

N d j .5 . .' . .. * . , N ', ; ' | ' ity Assurance auditor on September 13,1984. Id. According to Mr. Seltmann,*

. . ,7 , ' . 'a?
.

Mr. Felz, the CECO auditor, indicated to him that he had found five (5) instances
'** '

f, , , , ' , -i- .

e . J' - in which an ICR had not been issued for a tool found to be out of calibra.. . . J. - ., , >- ;9 .? E r. r
tion or where an evaluation had not been performed to assess the acceptabil-, .

[, ity of previous inspections or test results conducted with an out-of-calibration
,

. / '' W '
-,-

.,

,|' ;- -
. tool. Id. at 12. According to Mr. Felz, these five instances represented 40%* - '

,
,

.? of the items he had sampled. Id. at 2. Mr. Seltmann also described in detail.'- -a-
'. * ' ' . ' ,' f< ' |..

, f '' | ' '.' ,- c' and Ms. Sproull. Id. at 4. Mr. Seltmann closed his memorandum by statir. to
several other deficiencies in the calibration records identified 17 Mr. Snyder--

. ,3, , , ,

J' * - ,; |

d,'. . J( f 9., ; > ' ! . f ,, s Mr. DeWald that because of the prob! cms documented in his memorandum, he
' ''

,
'

7. ' . . , ' '
, .' , f i M, had "strong concerns surrounding our calibration progrum as I would suspect.. |, ' : , : : .. ..,,

c, , you would aho." Id. at 6. Mr, Seltmann recommended to Mr. DeWald "that"
'

.

4 .
,,

,

<
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.
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'

' . . corrective action be taken,immediately to resolve the discrepancies noted from
' ', ,

reoccurring in the future" and advised him that "this requires your utmost at-, ,' ....U ,
-

,

. ''. '? P. . . , . . tention in order to get this program bxk on trxk." /d Mr. Seltmann and his-
' t .. - [,,.E . .(; y'j i. |

. . .. .

# ' '
concerns "stem [med) from actions taken by QC Inspectors, J. Seeders, and his"'

. : . .'(. . . v;Q, j ',.~; . , . ,,-
implementation of our calibration Procedures 4.9.1 and 4.9.4." /d. Copics of( ,- ,

'* ,' ' - '- -* Mr. Seltmann's memorandum were sent to Mr. Marino, Mr. Rolan, Mr. Sham-.<,
' ' ~

', ', blin, and Thomas Trumble. Id, Mr. 'ITumble is LKC's Corporate Administra-
' ' *

,.,

.' tor. See Int. Exh.111 Tr.1564. According to Mr. DeWald, Mr. Trumble is
'

*
,s ,

-' ' ,

contacted when "legal aspects" (such as termination) are involved. Tr.1564-s . ', A .,, "

' '' , ,y 175. (86.] Mr. Seltmann was disturbed particularly by the findings of.. ,.

.- Mr. Snyder and Ms. Sproull because Mr. Seeders had received remedial in--

-: struction as to the requirements of LKC Procedure 4.9.1 (Rev. C) on June 9,. .
,,

.

,

1984. Attxh. Seltmann 3 at 3. The record reflects that Mr. Seeders had in fxt, - ,

$,', ~

received 10 minutes of instruction from Mr. Seese on that date. Tr.1997; see
' , ' *

..
*' }'4

' ' '

Personnel Instruction Log attached to Seltmann 3. Mr. Seltmann pointed out,,

to Mr. DeWald that notwithstanding this additional training, Mr. Seeders had
'y .- .

"

/.
* , . "failed to adequately comply with the procedural requirements of 4.9.1, Para-

'

.

graphs 3.3.7 and 3.3.7.1." Attach. Seltmann 3 at 3. As Mr. Snyder testified,,

'

when a deficiency is identified, corrective action must be taken to prevent re.. .

'

currence. Tr. 1682 84, 4452. Mr. Snyder agreed that one way to minimize the
recurrence of a particular deficiency is to remove or replace the person who

,

made the error, !n this case Mr. Seeders. /d..

176. [87.] In October 1984, NCR 3419 was issued to document the de ."
ficiencies identified by Mr. Snyder and Ms. Sproull. Gieseker Test., A.20 at
1617. NCR 3419 required LKC to conduct a comprehensive review and eval-.

, uation of the calibration records and, where necessary, reinspections to ensure-

that work performed in the field with out-of-calibration tools is acceptable. Id.,'
.. . ,,

A.21 at 1718; Tr.1605-06. These corrective actions were sufficient to remedy.,,. ,

* *

'
,

the documented deficiencies. Gieseker Test., A.21 at 18,19 20..
'

177. [88.] On Friday, September 28,1984, three days after he had received
. '' ' "

Mr. Seltmann's memcrandum, Mr. DeWald attended a meeting in Mr. Sham..
,**

blin's office. Present were Mr. Shamblin, Mr. Giest ker, Mr. DeWald, Mr. Selt-
*

,f mann, and Mr. Senutz. Gieseker Test., A.19 at 15; DeWald Test., A.2' at 38;
''

. -
.

''
',

'
, Seltmann Test., A.13 at 1516; Shamblin Test., A.40 at 3 s. Two of the p trposes

- -

' *

, ,;, , of this meeting were to discuss Mr. Seeders' August 17, 1984 letter and the
*

-

problems with LKC's calibration records. Seltmann Test., A.13 at 15..During
' - -

., .,

this meeting Mr. DeWald apprised the others in attendance of the problems,
* ,

' ',' that had been discovered in the Calibration Department. DeWald Test., A.25 at.
,

,. - 38; Gieseker Test., A.19 at 1415. Mr. DeWald indicated to the others that he,

plannd to terminte the Quality Control inspector responsible for those prob-
-

.

'- '

lems, Mr. Seeders. Id. He was dissuaded from doing so, however, by Mr. Sham-
-

.
,*

blin. Tr.1591; Shamblin Test., A.42 at 34 35.. . , ,,,

'
s
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178. '[89.) Mr. Shamblin suggested that Mr. Seeders instead be transferred
.~

. - /3'

Q;/.. h'../R ..$.['*.|g,3 eQ'i' W$'
Fig, out of the Calibrations Department to some other position that was less criti.

'.9; -Y[. f|[,J; %.'F. M. , f cal. Id. Mr. Shamblin was aware that Mr. Seeders previously had compla!ned of |
N !.p .- .f,* . . i, harassment but did not oppose Mr. D:Wald's plan to remove Mr. Seeders from

.,0 I'A'fjf.>,. . '.F;1b'%yM' $ ,q . . ;
.

his position because he was sure that the two events were not related. Tr.16,448-.
.

*, * . . p ?.! , . . a
|", ', , - ' ,j' 50. Mr. Shamblin testified that although he believed termination was not unwar-

-4
,

i. n ,'.;,'. y . : '

'}5- ? ,, . ranted in the circumstances, he recommended that Mr. Seeders be transferred7.,

,- 'f* ,.U. ' g to LKC's Engineuing Department because he believed Mr. Seeders "might// . 2, ,
*

,

'e: ',
. be able to perform satisfactorily in a less challenging position." Id. Accord-*.. ,- .*. *~' ' ~*;. , . , w .

f t. ing .to Mr. Shamblin, LKC was hiring additional personnel for its Engineering
ccf **,~.i . . .: '.*,'*i' Depanment to perform essentially clerical functions. Since these positions re-3, , , ,'

; .|; < 3 :f ,. .( I- quired some familiarity with the Braidwood site and LKC's organization and
.-

, ,

* ,. , 7,J c. | , . ,

- . .'

*

operating procedures. Mr. Seeders appeared to be ideally suited for the posi-
-- -

,

, , f. , , . . , .
' .- tion. Id. Mr. DeWald decided to adopt Mr. Shamblin's recommendation. DeWald

..

' *'
..;'7,. . $., ," Test., A.26 at 368t .Tr.1591. Mr. Schulz, the NRC Senior Resident Inspector

'.
.

.'; '. U ,''' , % , .,

'

[~ , ' . (Construction) at Braidwood, was asked to give his views on the actions being
-.

, 9 w' - contemplated with respect to Mr. Seeders but declined to do so, stating that it..., ,
_ , ' * ' - was improper for the NRC to get invoh:d in personnel matters. Gieseker Test.,;

,

A.19 at 16.. .. ,

' ' . +' < '
179. [90.] Later that 'same day, Mr. DeWald met with Mr. Rolan and

.. .- "arranged for the transfer to take place if Mr. Seeders nuld agree." DeWald-

- 2 . ', . 1 Test., A.25 at 38. After meeting with Mr. Rolan, Mr. DeWald summoned.,

'. , ' * '

& - *| Mr. Seeders to his oface. Tr. 7488t DeWald Test., A.25 at 38. Also in-

, , , ' a'tendance was Mr. Seltmann. Tr. 7488. Mr. DeWald presented Mr. Seeders
-

- ,
,

, ,

with a typewritten notice of termination which he hal prepared the day before,
'

. , ..

,i' , September 27,1984. Tr.1594-95. The document se' forth in detail the reasons/
.

. . . . .

*

,- _ :- Mr. DeWald believed warranted Mr. Seeders' termhation. Appl. Exh. 94. The.

., ,' ,

(' ,- j , . , , ; ':~

notice stated that Mr. Seeders was being fired tucause of his "unattention.. ,

' . ,'

(sic] red substandard work practices." Appl. Exh. 94 at 2. Mr. DeWald relied
'

.- e.
- -

, '..

"i '. '.-' '' * *
heavily on the violations of procedure for which Mr. Seeders was blamed by

'.--
. ,

"

'| ,

,

. ' . , . . . ' . ' -
. - .' .' Mr. Seltmann in his September 25,1984 memorandum to Mr. DeWald and the

' '- -
* ' '

40% denciency rate found by Mr. Felz, the CECO Quality Assurance auditor. Id.'
.

C' 180. (91.] Mr. DeWald explained to Mr. Seeders that he had the option of
'

.- .o

,.; accepting a transfer to a clerk position in LKC'c Engineering Department 6r, . . . - *, '-
.

,

'' ' '
,. .- ,

- ,' be terminated for substandard work performance. Tr.1595. Under $ 20-60-30-
s' '

,;.
- ' J'

, ,$ . . 9 ' , ' . ,
. of LKC's personnel rules, a copy of which is provided to all LKC employ.

-

.
.

', ces (DeWald Test., A.16 at 20), "unsr.isfactory job performance" is grounds
'

.. . . , .
,*

for termination. DeWald Test., Attach. DeWald 1. According to Mr. Seeders,,- .' ..- '

.

. , ' ' ' ' ~ . Mr. DeWald did not give him a chance to explain why he failed to issac certain
- .a .. -.

.

p y *f 'i - , . ( ". ICRs. Tr. 7637,772123. Mr. Seeders then asked Mr. DeWald whether he could
'' *- < ' '

: .- have until the following Monday to make his decision. Tr. 7638. Mr. DeWald re-
'' ' '

g , . ,

, ' . fused and insisted he make a decision immediately. Tr. 7638. Because he needed
'

' -- . . -

.y s

s
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1 , ',' ,, , u \ s t ; , , f d to provide for his family, Mr. Seeders accepted the transfer. "IY. 7724. Mr. De-
'

,

".:.' ',, '.* . P. . .< .; \g] ..c.
' ', ; Wald then arranged for Mr. Seeders to meet with the men who would be his new

'
< .. .. .

, t, , ,
.

c .' ' ' &.( ',/
'

s e.f/ ,,.B ||? ,,, 9,,Ng, q',j-
supervisors, Mr. Rolan and Mr. Klena (DeWald Test., A.25 at 38; Tr. 7724),s. t,

)f,i- j
.. . : q. f .

and later wrote Mr. Seeders a memorandum confirming his transfer to the Engl.*
..

necting Department. Appl. Exh. 95. Mr. DeWald informed Mr. Seeders that his,
i. e - ..,.,,.m_,,,, , . 1 transfer would be effective Monday, October 1,1984, and offered Mr. Seeders' ' , , ' ', ' " ' . ] his best wishes in his new assignment, an assignment in which Mr. DeWald felt

"
-

, .
' ' ' ''.' Mr. Seeders would excel. Id.

''
..

^ '

'U
~*

,, . j ,; . 181. [92.) The following Monday, October 1,1984, Mr. Seeders reported
.

.
*

.) - ,| ? for duty to LKC's Engineering Department. Tr. 7639. This job action, w hile nei.
*

,,

J ' ' , ther a promotion nor a lateral transfer, did not result in any decrease in Mr. Seed-
'

'
. , , ,,

- *
. ',. ets compensation nor did it affect his employee benefits. DeWald Test., A.25 at, ;

'- .,H; 38. The transfer, however, subjected Mr. Seeders to (20-06-30 of LKC's new
',

N .C" 'It "
employee policy pursuant to which any employee may be terminated without'' ~

cause or notice within the first 90 days of his employment. Id. Ordinarily, trans-'
, r. .

.

,'
' ' 9

ferred employees whose tenure exceeds 90 days transferred are not subjected,. .

_ ''
to this provision. See DeWald Test., Attach. DeWald 1; Tr.1875. According;

'
,

to Mr. DeWald, the reason that provision was applied in Mr. Seeders' case is,

, ,

''

because Mr. Rolan insisted on il Tr.1875.
182. [93.] As stated earlier, Mr. Seeders made a copy of his letter available

to NRC Senipt Resident inspector Schulz. TY. 7746. According to Mr. Seeders*

he delivered a copy of his letter to Mr. Schutz in person. Tr. 7746. Mr. Schulz
' forwarded a copy of Mr. Seeders' letter to his superior, William Forney,

"

'. . ^. and Charles Weil, the Investigation and Compliance Specialist for Region
111. Testimony of, Charles Weil, A.5 at 2; StafT Exh.18.,

,

' '

183. [94.] On August 29,1984, Mr. Weil sent Mr. Seeders a letter in w hich, ,
,* ' ' ' '

''
he acknowledged receipt of his August 17,1984 letter and informed him that the**'
NRC would investigate his concerns. Weil Test. at A.6; Staff Exh.12. Mr. Weil

- . .

'

- *
also asked Mr. Seeders to telephone him collect if he had any questions or

.

'- -

.
-

additional concerns. Staff Exh.12 at 1.
- -

., 184. [95.] On August 27,19S4, Mr. Weil sent a memorandum to Eugene- ' * '

Pawlik, the Director of the Region !!! Field Office of the NRC's Office of.^
' ^

* -

Investigations (OI) Weil Test.. A.7 at 2. In that memorandum Mr. Weilinformed
. . -

.

'

,
' , . , " Mr. Pawlik of Mr. Seeders' allegations and transmitted a copy of Mr. Seeders'

-

, * , ,S '

., ; letter. Id. O! is customarily informed by Mr. Weil of al. astions received, ,' , ''' ,

by Region 111 so that O! can determine whether an investi, hion should be
f.

, ,

.t
*'

' '

. conducted. Tr. 12,059-60. Mr. Pawltk responded to Mr. V.'ein i memorandum, ,*, ',' *| .
* * ,,

?
' orally on August 27,1984, and notified him that OI did not plan to investigate,

Mr. Seeders' allegations because Mr. Seeders did not state that the alleged
[

,

'% i
harassment and intimidation "affected his work and for:ed him to do something

.
, ,, _ '' ,

( |, contrary, to procedure or regulation." Staff Exh: 19 at 1; Weil Test., A.8 at
-

?. - ,7
~ * ' ' ' '

2. O! generally does not investigate allegations received by NRC of6ces unless
, . , - ,

, s .
,

,k

%

616

*
.

-
*

*
.

4

.

9

=

%



- . .
- ..

; - ..,

,,
-

s. .,
, ,

. 4

.s .

*
.

*, . . - .; .
,

4 ' ' "
, .

,

, .

'
-. .., .

. . - 7 s.
y . , ) ', J . ;;,( ;- ,%

. ' **

. . i 'l ,,: -

... ,[..*.j , f).'.h. W ; c .;,; d. ~, % %
'
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'

. . g ' N .v there is some indication that criminal misconduct has occurred. TY, 11,982 83,.

# '.' . 9'.N 12,061.'hir. Pawlik, however, asked hir. Well to keep him informed as to the'

3', .;. [INc'Q: .I.'.,[j' *[;v'?$/$".U/.,.';
,

: h,. M|QY Staff's inspection efforts end to notify him of any additional information that
,ir i 0. might warrant Ol's involvement. TY. 11,977 78.QW' ,;.g':.; j',n ' .t|,, . . . ,iq f 9,'? 185. [96.] On August 27,1984, hit. Weil issued a memorandum referring

, . ' S j;."?;. ?
q. ., ,

,
. hit. Seeder's allegation to Charles E. Norelius, Region !!! Director, Division. - " , ' ' . . . ,
*

' ; 3. 'g, et' * ; * '. ,. 3 . g* * . , ' ; -*:5 .- .i
. - of Reactor Projects (DRP). Weil Test., A.7 and A.9 at 2 3; Staff Exh.19. The. '. ,

'
( ,..; <,.|.' DRP in turn assigned the matter to hit. Schulz. Weil Test., A.9 at 3., .

,

. . , ". '| t - ,' 3 186. (97.] hit. Schulz met with hfr. Seeders and four other Quality Control .'

h. . . y;
- *<-

.

'?/ , [ L ,,- ", Int Exh. 91. The meeting was held in hir. Schulz's office. Tr. 7747-48;
inspectors suggested by hir. Seeders on September 21,1984. Tr. 7747, 7752;

' '

, . , ,

,
[,7.''. , ' f/ c /;, ' P t
,.-. . . , *f,. 3 . ,

.T Int Exh. 91 at 1. The Quality Control inspectors explained to hit. Schulz that the,. , ; 3

. ; 4 3 . |' .. . U ''. J , J -
,a."! morale among the LKC Quality Control inspectors was not good "due to poor,.

-, , f , *'[*. : ' ,/*, management" (Int. Exh. 91 at 1), and LKC's compensation of Quality Control
'- -

1 ,

.f- , | . , f, , 'j' ') inspectors. Tr. 7750-53. hit. Schulz attempted to elicit from the inspectors
.,

.,
N', specific information concerning the possible falsification of documents and*.- -

';'''
f' instances of harassment or intimidation but none of the inspectors, includingf.'.. *

. ' " hit. Seeders, could provide any. Tr. 7755 57; Int. Exh. 91. Consequently,
'

| * , . . ..

hit. Schulz concluded from his discussion with hit. Seeders and the four other-
.

3 ,' 'I ' M Quality Control inspectors that "there does 'seem to be a serious morale problem,
-

'

, but it cannot be substantiated that this morale problem affects safety related,- ,

* C $ installations." Int. Exh. 91 at 2. hit. Schulz, on his own initiative, however, met, .
' '

J' ,- with CECO site management to inform them that there were morale problems'+'

.,

" '

' ' , , ',~ .' in the LKC Quality Control Department. Int Exh. 91 at 2.' '

- - ' ''

f 187. [98.] On January 21, 1985, hit. Weil sent hir. Seeders a copy of'-

'

.'. ,t ' .;
' the NRC's report regarding his allegations and asked him to telephone him*-

.
,

collect if he had any questicns, concerns, or comments. Staff Exh.13. Although* *
,, j. p . .

,, , .

*'

' . . . . ' * he received these materials (Tr. 7746), hit. Seeders did not respond to this*' ,- .. . .,
"

**n|.' ; request. Weil Test., A.15 at 4. hit. Weil also sent a copy of the NRC's report to*

.;.

. . ,# i
'

., O! Director Pawlik (Weil Test., A.9 at 3), who responded on January 25,1985,-- *
.

,' %.i that he did not "anticipate any O! investigation on the issues addressed." Staff. -

} ,', ,'' Exh.20.
'* *

,
'* " ' ' 'r- 188. [99.] On September 13,1985, hit. Weil again wrote hit. Seeders. Weil.,

' ~' '

, ;,. - i* ;,* 'e | v y Test, A.14 at 4. This lettcr was prompted by information hit. Weil had received
'

n.;,'t ', ,

* * from the U.S. Department of Labor in connection with another matter then-.
,-- ", ''

. . . . . , pending before that agency. Weil Test., A.14 at 4; see Int. Exh. 93. The' '
, ,,

( , c ';' ,7 | ' .' - '') .- Department of Labor (DOL) had provided hit. Weil a copy of a statement,, ,* ' , ' "

that hit. Seeders had given to a DOL investigator investigating claims made by.:.. .. -
., ,,

.. u; j 'C *''

another LKC Quality Control inspector. Id. In that statement, hir Seeders again'

,.

'w,''
. ,

x. ' - ' ; r ' .'
.', ') stated that he had been asked to falsify documentation by his st;periors. /d. In- ;

' " *
his September 13,1985 letter, hit. Weil informed hir. Seeders that the NRC's.

t
-

,

'' i
' ~

' ' investigation of his concerns was being reopened and asked hir. Seeders to-

.. , ~
. ,

.
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., -. . h . 4 .)j a. ; -g,.
.,

. :s.. .
.

.

> ,\ | ;,s. _ , 4..-

,' 'l S ,, q - % ,'rs

.
i

k.i@,Uh \ i.,';:y%,p pykl[,',j.
.:7 . 7 U M,q ,

. provide him with any information he had bearing on the question of document
,. 3.s .J , - . p., 2,p' .','. c,1 falsification. Id. Again, Mr. Seeders did not respond to Mr. Weil's request Well

..jj';ff(Q? i; Test., A.14 at 4'

c

r',7; , Q ',hW a ,V''62, x ,9' @ 189. [100.) Mr. Weil wrote Mr. Seeders for a third and final time on
"- #7/ ,dw.; W.7.tik + March 6,1986. Id. Again, Mr. Weil asked Mr. Seeders to provide him with

L '. " .,,.,.i / ; .,- - * W :/ ' any information he had concerning attempted document falsification at Braid-

' ', ,',' ,'. h * ... i wood. Id. Ibr the third time Mr. Seeders failed to respond to Mr. Weil's re... ' ,
''

- >: "> quest. Id.. . , . ,
' ' ' '' * - .f.J~ 190. Although Mr. Seeders may not have been treated fairly by his supervi-
( .' ~ 7

.., .

,
,

,'
. 'h sor, Mr. Saklak, and'by other Comstock management in reviewing his dispute

#'.

.- ;.,.-',- ..''E, . a y! with Mr. Saklak, he was not transferred for raising quality concerns. That one
' jf r- of the reasons for his transfer may have been unreasonable behavior on the partr -

''

'. . . .
'

' ''
, of his supervisor, Saklak, is not the Board's concern because we are not here to-*

. , ,

',
' _ '7- examine Comstock's management practices, except to the extent that they affect;. . . ,

,,

v. . . ,c V* '.
'

' Y
. quality control requirements. The major reason for Mr. Seeders' transfer was the

poor quality control practices within his department, and L.K. Comstock was*. ,

' '
'

justified in transferring him for that reason. Honver, Comstock is not blameless- - - ' '

/ for the poor quality practices that existed in the Calibration Department Not
~

only did they assign poorly trained Sceders to be the sole calibrations inspec.. ,

tor, but they also assigned Mr. Saklak to supervise the department when he
~

.
' #

was uncertified and unqualified in that discipline. The lack of certiScadon of
*

,, ,

Comstock Quality Control supervisors was in violation of LKC Procedure 4.1.2. .

>
and later became the subject of NCR 4528. Int Exh. 24. Despite the problems. <. . .

,

: encountered in the Calibration Department because of lack of knowledgeable
a .c -.

,

supervision, not only by Mr. Seeders but also by his successor, Richard Sny-
- -

,.
.

. ' -

der (see Tr. 4218 19), Comstock was inexplicably permitted to disposition NCRi . ,,. ....

. ,

,, . +, 4528 by eliminating the requirement from its procedures that the Quality Control,
,

'
,

supervisor obtain certification prior to assuming his responsibility. Id.. .,
. ,

,
*

. ,. ...
, ,

c -
,. 3. Richard Snyder

' , , ' .' ' S -
3

'n , . '-
191. As noted, supra, Quality Control Inspector Richard Snyder had gone

-
.

'

, 7 f?' to see Senior Resident Inspector McGregor on March 13, 1985, to discuss a
*- -

g . ,
,

'

|,, concern he had regarding possible noncompliance by ' KC with two provisions
' - ' ' ,... ';(

,- ., . .. t.. .

; *.-

of LKC Procedure 4.1.2 (Rev. B). Int Exh. 41; fr.11,557. One of these*. -
' ' ' '

2 provisions, i 1.21, required that Quality Control sup<,rvisors "shall be trained and
'i

i,

,- :. N '
' '

knowledgeable in the assigned areas of responsibdity and certified to Level II, , ,

''' *

' . ' ' - capability in those areas." Int. Exh. 41 at 2. Accord.ng to Mr. Snyder, Mr. Saklak, !

. , p.,,

.' the Quality Control Supervisor responsible for '.alibration inrpections, was not I
. ..

,.4'
*

, * ' ! ., certified to Level 11 in calibrations. Mr. Snyda also indicated to Mr. McGregor
* '<.

.
'' 7' t'.b. that LKC was in violation of i1.22 of LMC Procedure 4.1.2 (Rev. B), which

-
.

'

] ' '' * - ( '.- required lead inspectors'to be certified 'o Level !! in each area for which they
'

;,

i
-
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't

.
*, .
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M;,c 1 r, :b * , .. ; ,, <, . <x . , - -: . .. ; c.. . . . fy ..e; ; . ' held lead responsibility. 'IY. 4318, 11,559 67; Int. Exh. 41 at 2. According to

q. .. J ,, . . . e ' . %2.'.N M. N '.[ Mr. Snyder, Mr. Nemeth, the lead inspector for calibrations, was not certified

3 h. i.> ....2. c.' ,-'..'fifrp,.,7s:y.t;/q.y,,. to Level 11 in that discipline. Upon receipt of this information Mr. McGregor
s w .

. s

f,4,.h T.'' .'T.;.l.Ud%/'.'i,Ofb.]
I h referred the matter to his supervisor in the Region !!! offices. /,l. Mr. Snyder's

@,Ih N%.7.g. ', ; 1," Y,./.NNE$)*%i' allegation was listed as Allegation No. RIII.84 A.0062. Region 11101 Directorf/.
- y .L

.
Y ' 8, Pawlik declined to launch an investigation into the matter because wrongdoing |

;,'#g|,'y.*
;t.

' ; '(' /
'*.1. :.('s, y;f. ". S j{|;

d, was not alleged. Appl. Exh. I17.-

. 3' c N .. g. ) i t. , ' {. 'y ., ;' 4 .9
192. Mr. Mendez was assigned to inspect Mr. Snyder's allegation. Mendezc

qc . ' ' Test., ff. 'IY 10,490 at A.8. In conducting his inspection, Mr. Mendez re.. J. .
#. ,e.;.. ;,;a,0 , g ;.. . -A G *. * v ewed LKC Procedure 4.1.2, LKC certification records, and LKC organiza-|,

1

' |' .; . f ., ,, *' . N Q ," Z i . tion charts and confirmed that Mr. Saklak was not certified to Level 11 in all
'

,

.";*N Ni
. .

f ' ,,[. . ,. ,t . /, ) ;,' $y. '. ; .,f g i ., j
of the areas for which he had supervisory responsibility. /d. at A.21; see Staff.

t -| . ; -; ' , Exh.17. Mr. Mendez found that Mr. Saklak's lxk of certification violated'

.

' : , r.',- :,*. " - . ; /, 4 j . g . .; ,,_ %. , LKC Procedure 4.1.2. Mendez Test. at A.22. Mr. Mendez also confirmed that
. , - . .. .

Mr. Nemeth and one other lead inspector were given lead responsibility before
,. ' ' f , - Q ; .- e, , c f,.t;;| E '4' :

".

'.([, , j
n. ; , .

they had obtained Level !! certification in their respective lead disciplines inp . ( f %'.,
.

*

,

. / > ". ' e -[
violation of LKC Procedure 4.1.2. /d. at A.24.'] ;,; ' .- s , .. ' ; . ' ,, ,

193. Mr. Mendez and Mr. Neisler explained that these violations of LKC- . ' ' ? .;,
; . . '. ,' * '" ' Procedure 4.1.2 had no safety significance because neither :he Quality Con.* - - - - -

,. o M Li trol supervisors not lead inspectors performed inspections or approved an in.
' " -

'

.. ,

.' ..'. ^

spection performed by another Quality Control inspector. Mendez/Neisler Test.,._
,

'
, .- ff. Tr.10,490, at A.22, A.42.. . '' '

-

t ,

1 7, " . . * '. \ 194. De NRC inspectors apparently ignored the req'uirement that Quality,
,, ,

*

n.'.'. Control supervisors be "trained and knowledgeable" in their disciplines and" -
.

,
, .. .. .

the adverse impact Mr. Saklak's lack of training and knowledge may have had'n o'

/. -
-

.

,} 7w- ~,- on the Calibration Department. %cy did not examine the question of whether
. , .1 .i Comstock's violation of its procedures in appointing an unqualified supervisor,

'
"*fy., - < -

, . . " , , , C ', , ,~ . s . : . ,' . p ., Richard Saklak, whose main function was to speed production, caused or
,.

+~'i". s; contributed to the Calibration Department problems for which John Seeders had-
..7 . *, i . , i. a ,. , .; f. , , j,. , previously been transferred., ,

. ' . ;i.,p.... . .; t
, ,.c.

.- . . , . ,., . a,. , .., ~ n . ..

.y , ,, = . ; '. ,. . . . . - ,y 4. March 29,1985 incidentn -

,'
.

.' .

: y . ,

..\ .,

V. .; .' /'c I accept NRC Staff's Proposed Findings 190 228,in roto, with the exception

[ , ';' ','O I'. D ,.,.
,

,J. J4['|~',.',,|
'

,
'

of the second sentence in Proposed Finding 201, the last two sentences in
'

*
' ,.. ~, _.s , t . ~ * , , . ; . - ; '.- Proposed Finding 220, and the second sentence in Proposed Finding 224, as *

.-c-
,

i representing a fair and comprehensive presentation of the March 29, 1985 ;

F.4- c f. . . . ; ; : s,''q'j,.,j(i-
'

'. / ,
,.. . ,,, ,

incident as follows:'*.;... { .'
,,

J.* il , *
195. (190.] On the afternoon of nursday, March 28, 1985, Mr. Lyder,

c)i .. , / -* " 4 ,.i ,, j. J'.,; ;.I who by now had assumed Mr. Seeders' former position as calibratlN inspector,

.

| 'g*' '*|f : ,.
.

/. . | , : j engaged Mr. Saklak in a discussion. Tr. 4182. De discussion centered on a4 iy a .. , . W. ;, y ;4.

. - . . -

s ;, *[ ' , ,.f. .
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l. c!;7 M "|Id;[. N '$fsf quesdon posed by hir. Snyder to hit. Saklak regard ng the appropriate action tn/.

.w. . g,(.N: . 'j.w;";'' E'MM[f,'
):

. yY$ 196. [191.] Under 64.0 of LKC Procedure 4.9.1 (Rev. C), the then.
f d.l'N be taken with respect to an out of-calibt tion weld m'achine. Tr. 4181 87.

'p'W M. D.
.

*c.; 5 ? . Sci D applicable calibration procedure, a weld machine was scheduled to be calibrated

M,*, .hMDNM,g.$%y%gUdf);3G.91M.Nb$.'.Wy%
.

N.$ every 6 months to ensure that it did not deviate more than 5 amps from the
'

i
,.

established tolerance. Appl. Exh. 24 at 4 of 7. If the weld machine exceeded.

2i,; , . ; ,;.,.; 3 '.M W C <M..Q this tolerance range, an ICR was required to be issued; pending disposition of,

, t . '. 7, .o'j b' ," w , y the ICR, the weld machine was not to be used in the field. Appl. Exh. 24 at-
. , ..

'i... g 7.9, i AJ J. ! N' 3 of 7. Under 6 3.0 of LXC Procedure 4.11.2 (Rev. B), it is the responsibility
'

. U. M. i'. A< .;
k 'd,6'' E of the Engineering Department to establish the conditions that must be fulfilled,,

, ?s;,, .,.3,' , by , . ., '.j f ,,'/ ;, $[*
.

C *5 before the weld machine can be used again in the fic!d. Appl. Exh.*38 at 12 ofs

4; see Tr. 4192. After the appropriate corrective action has been taken and veri-,;~.,,., .g ;- . fled by the Quality Control Department, a representative of the Quality Control
,

,.,f' . g . R n,. - a3 Department (typically a calibration inspector) signs the ICR indicating that the
-

''

.

?. b.
t jh ICR has been closed. Appl. Exh. 38 at 3 of 4.- '?.., -

7 .. , . c. . - ,$.y>c,' q '197. (192.] Sometime prior to biarch 28, 1985, LKC Procedure 4.9.1j
*( .;. (Rev. C), was revised to delete weld machines from the class of tools requit.

"

.!- ,- ,

5. '

.:7 <. ing calibration. Seltmann Test., A.16 at 20. LKC determined that it was not>

-" N x. necessary to calibrate weld machines because all safety related welds made
'

<
,

- '

.: ; by. LKC welders were now required .to undergo a Quality Control inspec-.
,,

'
-

., ~ ion. Tr. 4189. Since each weld was to be inspected, it was felt that any deficienttt .;. ,

. - '# ,- weld caused by an out-of calibration weld machine would be identified ar.d cor.4

* '

. t. < ',( , . ' , , rected. 'n.2189. In addition, weld inspectors periodically monitored welders to -
".'

,

.'E,;/ ensure that weld machines were operating correctly. Tr. 4191. However, as of4 - ^ aj
~ '

r
_ , ,

'

i hfarch 28,1985, neither CECO nor S&L had approved LKC's request to revise,e , ' , ' - '
,

, '
. .L '. q ' A the calibration procedure to delete weld machines. Seltmann Test., A.16 at 20-,

' .(' 21. Accordingly, as of that date, an ICR was required to tw generated for an.; r .. 3
, ' . . . , -

- out-of calibration wc!d machine, and the ICR was to be processed in accordance
-

.
,

-

,,; ~ ,*'
''

with LKC Procedure 4.11.2. fd., .,,

^ '

'} 198. (193.] In their discussion on hiarch 28,1985, hit. Saklak suggested<
. .,,

; , .E*J v,.. y to hit. Snyder that he close out an ICR that he (Snyder) had written on a wtld*'.-
,

'

machine earlier that day. Tr. 4182. According to %. Snyder, hit. Saklak took the, 'q , - , ..

'

i . position that because the calibration procedure ww being revised to delete weld.','^. a. 37,, :. . ,,, ,
,

; s .. machines from the class of tools requiring calibration, it was not n' .essary to. , ~ , 't

N; '. ". '' i ,? ~ q
2 ...

. t .J . . , ' .,
*

generate an ICR since the Engineering Department would indicate that all welds
,

J.',. ,y . .; c,, : - made with the machine were visually inspected. Tr. 4185, 4994, hit. Snyder
i f ;; , ' . '* *

.c .

'J. ?%*
. F} ?., . '-;

disagreed, and informed hir. Saklak that because the revised procedure was, . ,

;, .: .' not yet effective, an ICR was required to be issued and acted upon by the.
.,

; ' . . pj, '.',*- 3.9;.a q Engineering Department. and that he (Snyder) could neither make the required
'

. _ , - . 'O .. ? % ,,. ,J' engineering evaluation not close out the ICR without it. 'n. 4190. According
g:' % . ,' f, i . ,, '. g * 1' *-j to hir. Snyder, hit. Saklak remarked to him: "No wonder we have such a.

v '' N. ,: c w: y- , ,. ' .: backlog of documents around here; you won't evaluar hem or close themi
-
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Q 7 / ou'." Appl. Exh.109 at 1. Mr. Snyder, accompanleo by his lead, Mr. Nemeth,
%i.*c.f7 $ ; 4 c.. Q ..'...,..>e.;.; & *: f .'{ thea went to discuss the matter with Mr. Seltinann wb? sgreed with Mr. Snyder's

M.h'(*,N'kN(h;.IOh (Y:N'
.

b.h integretation. 'IT. 2096 98.

(g,N$,5,:; '[ai4, [qh.'''T '. U. Sj.p. .yb Ji:.. ' ,4t '.%'Yk( h's/,
.L' 199. (194.] Mr. Snyder and Mr. Nemeth left Mr. Seltmann's office and

U ,ID returr.ed to their work station. W. 4196. When Mr. Saklak saw them return, he
,. . ;cf. j ' approached Mr. Snyder and, apparently perturbed that Mr. Snyder had "gone
| '5 ; i.: ;". ?;. . JI ? '. ' P '. *.. . | *,1 over his head" (Tr. 2097, 4196, 4467), said to him "you make me so pissed

,,.:, e M ?.*-,g(. )tr.[''f(,'
~

.
,

, ' -, off that if beatings were legal you would be dead!" R. 4196. Although he did.,

, |'r c:;/. :' 'J|,i N ,' '

*

not then fear for his personal safety, Mr. Snyder was stunned and "shocked" by-,

., .. . y. ,' ? . ' . 7 | M ,. .', M I' Mr. Saklak's outburst. Tr. 4196 4198, Mr. Saklak is a very large man, standing
../ ' ' '. y c,: f .:: ; 2 ", .t. ." about 6 foot 3 inches. 'IY 4196..

,

1 b ' .n e . 7;M, ~ ) fg 200.(195.] A short while later, Mr. Nemeth informed Mr. Seltmann of the
'

-

. '.y | y< [ . , ; ,. Q t :, 6
'-

. j c. ;
. outbarst he had just witnessed. Seltmann Test., A.16 at 21. Mr. Seltmann, how.

,;, ( '(,
' 4y,y.7,p . y. d ever, took n 3 action that day to investigate the incident. Tr. 2097 98. Mr. DeWald,

,
'r

af. . , . . . ,, ;. q q 7. : was not informed of the incident until 1:00 p.m. the next day and it was Mr. Seese
- -

.

, g. - - ;'. ' ' g m.g 7,7 7 y 'J, who info'rmed him. Tr.1872. Mr. Seese informed Mr. DeWald that a group of-,

*

.: ' * s y o;q Quality Control inspectors had gone to see the NRC Senior Resident Inspectors |* l' ^ .' . .-
f, , , . 4* }' ' 1
.'" carlier that morning to complain about Mr. Saklak's behavior. 'IY. 8172. Al-.t

g'?.G
. though by 10:00 a.m. they were aware of the incident invciving Mr. Saklak and-

' ; -O ^ * ' - . . ' Mr. Snyder, neither Mr. Seltmann nor Mr. Seese acted on the information they
*

.

M j, had received. TV. 2098. After Mr. Seese briefed Mr. DeWald, Mr. De#ald met4 .-
. ,,

as w with Mr. Snyder who described the "chain of events" and v.ith Mr. Nemeth andp. , ..,

' ~ _ g.; - "3 #i Timothy Stewart, both of whom confirmed Mr. Snyder's story. DeWald Test.,
'

v. -

* *'

|, "P - 3. ,. 1 ,,_
. (, ,i f.,' 'M ff. D.1700, A.23 at 30-31., , .

, , q J VJ - 201.(196.] Mr. Snyder, for his part, had resolved to bring the matter to the...'....',5,

- . :
. attention of the NRC. Tr. 4201. Although he did not know v'hether Mr. Saklak *.

,,
. ... .,

-" .h ,, intended to cause him physical harm ('lY. 4198), Mr. Snyder did not feel he
,,3'

' ' . :. . . . 1,. ;. -

. p, , %._ ..,/, should ignore the incident because he knew that this was not the first time
.

" . *,1's -

, ,

-. . ^ , . , . , ' , '

.q. S . W | Mr. Saklak had atused a Quality Control inspector. D. 4197, 4202, 4224-*

j, ' , , . y .f . . . . .q 32. Consequently, Mr. Snyder discussed the incident with some of his colleagues
-

,

6 ' y, .[, . g, ' ^- (,.''.(,..;{' 'i. who agreed to accorapany him to the offices of Mr. McGregor and Mr. Schult.,
'

.

4 "
.

'

7 > . f,3 the Senior Resident laspectors at Braidwood. R. 4205-06. Based on his previous|
.

[.' ' . f, .j .9 o
.'}''; individual. Tr. 4593.

i experience, Mr. Snyder considered Mr. McGregor to be a fair and concerned,,, ,

[ '. ,; y t;c
-|. ,g a y, *~ ? <

.

.. ;,7>;*% *f[*W , y''~..
(.,K ."

,1 202. (197.] At approximately 8:15 a.m., the next morning, Friday, March-

' ' '

'.' y,'. a * * i ,t, 29, 1985, Mr. Snyder, accompi.nied by five other Quality Control inspectors ;
' '

,

@ J], '%.: n.,v'~ '

, ., "walked into the NR" Braidwood office with numerous allegations which
'

,

p. t , , g, . ,' ' . ) : . . .i . j- j ". ,
.f.,,, f :: 'effect' the quality of work being accomplished by the electrical contractor,"k. e '

'i se.N [,. j, .
.p f. 'l? M " .'. ' '' N j .':of their right to remalrt anonymous but informed them that the NRC would

.- .- ./; LKC. Int. Exh. 42 at 1; Tr. 4210,11,567. Mr. McGregor advised the inspectors.

.';
ic" < * d :,;. G|.' 'feg . ; . ,5g, : ; j like to know their ident,ty in order to obtain further information from them if. , ,

.

4
,- ,. . . y .:.: n :. :

-

, , , .n , ;, 3 . . , . 7 .3. . . . : . .
v .
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? , e. ?
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necessary and to advise them of the resultc of the meeting. Int. Exh. 42 at 1;
Nf.m:.@y'.,[.Ql)| ' 7.'.. ','> .i' I .m J . Tr. I1,567.

,

b e,. . , .
*

dhhjg.g,y;,~y,r? 't, .q.8J.ge. g . %:p .

203. (198.] During this meeting, Mr. Snyder informed the NRC inspectors
N.73 ' of the threat made against him the previous day by Mr. Saklak. R. 4211,N U. M D M M [./ d M ' N,$', j [ k

e g ',)T y, .(./,1
f,3 11,569. Other inspectors complained to the NKC about Mr. Saklak's conduct

G.P.3 0 "G'y ?3 ;. j : as well. Appl. Exh.11, W.11,569,11,736, in addition, the Quality Control, j.c.y. , y a ; s .:
.

i<
inspectors raised a number of other complaints rgainst LKC Quality Control

.

j.

o 4 ;. : y . .., ~.M ' . , management in this meeting. Appl. Exh.109. Among these complaints were
- '

..,#> a ; ,' y ', J. . , j ]'
,

., that CECO's "Quality First" Program was not effective; that unqualified persons.

. ; . .; : .- .,, -', . 7 '

were awarded lead inspector posit?ons, that certain of LKC's Quality Control
i ',,; management team harassed and intimidated Quality Ccntrol inspectors; and that

-c
.'

, ,

y''G<',' * E-s , ..

; << .V , V i management was more concerned wi'h the quantity ra'.her than the quality of
,

.4 t . . ,. ' .|j
,

.c ,, ' ; the inspectors' inspections. /d.; R. !! 569.s
*C ' 4 ' J. i . L 204. (199.) After the meeting adjourned, Mr. McGregor and Mr. Schulz. ,

ij, ' ,. . i , b , ''' ''

.g ' contacted their superiors in the regbnal office to bring to their attention
> h. 4 '. ^ - ''.e the events that transpired that morning. Weil Test., A.63 at 16; Tr.11,569-.

9' 2
'*

70. Participating in that conference call were.Mr. Warnick, Mr. Weil, and.- ,

y t<
Mr. Forney. Weil Test., A.16 at 16. The NRC inspectors informni the Region that

*
,

' '' n .''' six LKC Quality Control inspectors had complained to them about harassment^
' ' * t; and intimidation from Mr. Saklak and en overemphasis on quantity at the

-
,

5
,

,

''

~!
~

exoense of quality of LKC's Quality Control management. Mr. McGregor and,
' #

*
, Mr. Schulz also reported to the region "that the LKC quality contml inspectors' ,

" C[ ' . ,.; were threatening a walkout the .following Monday." Weil Test., ff. 'Ir.11,948,.

.S . ,7 - A.16 at 16.
' '

,

'' ~ t
205. (200.] Mr. McGregor and Mr. Schulz also recommended to the Region

-

9," that someone from the regional office be sent to Braidwcod immediately to
-, .

" 7' c, .

7,, ;

' X ., take s worn statements from the Quality Control inspectors. See Tr.11,582. Mr.
-

McGrt gor and Mr. Schulz also recommended that the Region consider issuing.
,

* " '

an ordar stopping LKC from performing further work pending an inspection
,,. .

, , , , .

'. '

s . ' Q' .
.. .

of the quality of work already performed. Appl. Exh.109. The inspectors., ,

*
,'

believed these actions appropriate because they had previously notified CECO
, , ,

, ,

1
.~: [. .

, ;U- of discontent in LKC's Quality Control Department and CECO apparently had
-

,
.

" ' .l failed to take sufficient action to address the problem. Tr. 11,740-56.
' '

--,

y , e'.y.'[' ...| 206. (.101.] After speaking with Mr. McGregor and Mr. Schulz, Mr.
-

_y, .

't'. . . ' . . |} Warnick, Mr. Well, and Mr. Forney discussed the matter among themselves an de:, ; .. -'',

. ' . ' , . . .. . . . .m . . c: . ' , , '
+ .,,. 1 , "o - decided that CECO should be notified of the substance of the Quality Contro!'; ' ',' '

.

inspectors' allegations. Weil Test., ff. R.11,948, A.65 at 16. (TMe eeurse-of
,

, ,

|
'c.: ].,. .;i ( action was conmteowith.the-policy M.the-NRC-wMeh UrecogniMat en j
,o .*

.

' y.Re N ; f
.

j'*

. . .)J
appHoant-has e-streng-interest-in learnmg-of end- taking spprepnete-eetion-te.

,

i
,

; I' c,.>: -

,- ,
~. ;

a '. p ' , ' W . , , . - sorreseny preWoms-wMeh-may-effect 4he-operation d its- nuelear-facMty.*: 14-; }
,

,

'' # - :

.. t 4 ..y / ' . d . ,'
q.p, ;, { see-Apph sk li9 at-h] The Region determined that it would be appropriate

l
..,

j, to notify CECO of the substance of the allegations that had been made "because
7 .- j m3 ,;c ;-

, a
,
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1; ' . . . , . ,
,,

, . , Y, ,-{ ,, ,| . ' y ' : it: f %/ . '. ' #*

6 .;!, /< :L ,j ;iac .f" g .,'; , ,* ,.''U;.9p{q,!m s -
,

k .M.'"[S ~ 9|N,p{f, .7,f Z W s''.m!Q h M $ .'$ />)'$
z.n ., '. : : .G.

the ailegations' involved CECO personnel and the it. formation to be provided, .

'.V. 9f. 4. 3' Applicant did not appear to be of such character at to enable Applicant to

3.tf ..f r.g,MsgA ,. , .[h,d.$'.QQb. ,W., '. .
. m .r. .

hk.
. . G.h;J;-g comprcmise a subsequent NRC inspection or investigati.on." Weil Test., A.66 at

.M.: y V ,gs'bYMNf'.I 17; 388 APPL. Exh.119. Mr. Weil was therefore ssked ^'to advise the six LKC

7,4'Q ','i.yn(*|-|, , ;. . ,@:.- 4 '-f' |.?r '. '-
quality control inspectors of the NRC's proposed course er action and ascertain.

"
.

S ' . ,) '' :. ' j whether a1y of them desired to remain anonymous."Id., A.65 at 17.
|

,

?
g .y ,y j.i D '' '".,%. .'f .p'. </|' ;.. 207. [202.) Mr. Weil then called Mr. McGregor to ask him to arrange

. e g v. . ,,': Ng.7;v a telephone conference with the six Quality Control inspectors. TY.11,570..

' 7 ;'|,",'. ''. .,/ y y ''. . 2 f .'..- McGregor it; turn contacted some of the inspectors and asked them to attend a
.

.

(' ' '', ;',; M . s
e. , .

<

|- . p meeting in his office during their lunch break. Tr. 4265. Mr. McGregor indicated.. . ,.

, . c>. ;.r. 7; , c. ' / that any other vispectors who wanted to attend should feel free to do so. Tr. 4265,
'

. . , ,

|
*' ;.,.'^p. '''. .

f., ;,y,(v .
,- b < *^ . $ 11,571.e .

*,'
.'i 208 [203.] At approximately 12:00 p.m., the conference call began. Tr. !

,f , ' f;]<,,y [^'Of,' N'.'.y({ .
.

. ,
.

11,571 74; Weil Test., A.67 at 18. Mr. Weil was informed at that time by,

. . .G. . ; '|. 4 . - f/ . 4. t. .; Mr. McGregor Ll'at eighteen Quality Control inspectors, in addition to the
,

* ', . .! - ..,.y original six, were present in the NRC office. Weil Test., ff. Tr.11,948, A.67 at
.~ 4..

.,

. -| , , , a f. ', . -| ; 18; see 'IT.11,573..' i-

, ,

S4 ?," - i 209 [204.] As stated above, the purpose of the telephone conferenco was
*

. , ,

' " ' -
f ' '. f;. V ' to advise the six Quality Control inspectors of the action Region III proposed

( '
.|- to take and determine whether any of them wished to remain anonymous. Weil'

,' * '
g, ::- t . .

Test., A.65 at 17; Tr.11,97172. Accordingly, Mr. Weil spoke with each of
,

.

A y. 2 ')D.i '. g,.
C

.] c the original six Quality Control inspectors and asked whether there was anya
4 '~

. objection to the NRC rolifying CECO of.the substance of the allegations. Weil

m j 3 . 7 . 3 , [p .: _
., *

.,
Test., A.68 et 18; Tr.11,972. None of these Quality Controlinspectors expressed. 1

4 ,I " ? ' , , '. , ;, any disagreement or obje tion with this proposal to Mr. Weil. Id. Mr. Weil also.. .,

| .; ,( -

,
-

asked each of these inspe: tors whether they wished to remain anonymous and
'

. . . .,

K ., . '

7:q .g.' J.:
", . T. . was informed by each thzt confidentiality was not desired. Id. Mr. Weil then

'

L..,',...c
, .

3 t
-*

, | '. '..,,( speak; ten of those Quality Control inspectors took advantage of this opportunity

,, . afforded the other Quality Control inspectors in attendance an opportunity to,

; i ., 1 ' ,, , - .

'

J *;
" |. ' . ,G,, .|. , , ' ' 1|. and made statements. Id.

-

p. ,' ' ', J' ;'; 210.[new] Senior Resident Inspector McGregor testified that at some point.
,,,

M . ' . . ."Pr during the meeting a request wu made for a show of hands to determine'

' , ; ,.,, ,'

IV,p. T *
. - -

' ,;. .| . p , .''
management was emphasizing quantity over quality. Mr. McGregor recalled

. how many Quality Control inspectou agreed that Comstock Quality Control. . .

| . ' . '. . , | b,7, p/ -.

' ' ' ' ' *
i. . , . . . , ,; ; , 7, : '| % .: ' . that the twenty four inspectors * agreement with the statement was unanimous,
y - ; . p 4 '' , f|v,.. , y p/ " without abstentions or denials, and that he or Mr. Schulz relayed that agreement

p | '. ' , . J.
, ; , , 4. .j. , to the Region during the conference call. D. 17,534 35.*'

* , ,

7, -f o .,q3.w r,,, . , . , , . - 211. [205.] The telephone conference lasted between 30 and 40 min-.

j: ,.g.c. o. . sN,..
. ..a1 . . r|,2 , .

' **
. . .

/j
. ,. te n- utes. TY. 4269. Mr. Weil then rotified OI Director Pawlik of tM allegations

-

p, . @ . ,,.' ? N
. .. . '|.% -|4 ,M**.,' ~f,,*'%ff Q. |. W U 2received from the Quality Contrcl inspectors and was informed by Mr. Pawlikn, , . . .I.s .' . a .. '
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Ncf N.h.ff,\,* u.b, , ^, '' , that an "investigation by OI:RIII was not' warranted" based on the information. .

c fi.i %f,0 .ig g, , y then available. Staff Exh. 23.

N$y'/'N(it '-Qi;"h.@h$y%
e

+% 212. (206.) At approximately 1:15 p.m. that afternoon, another telephone

<$'j''s h.[@. .t[.9?O.W g conference was held, this time between of6cials of Region III and Common-f
,', . @. a.". d ' !;.), W F ,.; 3 wealth Edison Company (CECO). TY.11,579. Present on behalf of the Region, " .

., 7 . m ,
' '' '

were Mr. Ibrney, Mr. Williams,.Mr. Weil, and Rogelio Mendez, an NRC in-,

4 y f, . v. ' . ,' -.- ,. , . , spector. Weil Test., ff. Tr. I1,948, A.74 at 19; Testimony of Rogelio Mendez and
' .' J ' . .' . f, . 1( si John Neisler, A.9 at 4. Present on behalf of Commonwealth Edison Company

-
.

'

'. u "e "'

1 '. ~
.;

were Thomas Maiman, CECO Vice-President and Manager of Projects: Eugene, . -

, 'i Fitzpatrick, CECO Assistant Manager of Quality Assurance; Lewis Kline, CECO- Yp / , ,
' E ,, ' , -;

,

,,3' f , .' ;; Licensing Assistant; and Mr. Shamblin. Prepared Testimony of Thomas Maiman,
5 '* '

-

..
,

' ff. TY. 3806, A.6 at 4..
.,

1.' .*>): ,' 00 -, ... .
'

213. (207.] CECO was informed by Mr. Torney of the substance of the's 1
c 7 . . ' allegations that the NRC had received regarding LKC's Quality Control man-

'

_ > h, f,' * * .;. 'l agement. 'IY. 11,578 79, 11,762-73; Maiman Test., ff. Tr. 3806, A.7 at 5; Weil
*

,
- -

,

: Test., ff. TY.11,948, A.74 at 19; Mendez Test., ff. Tr.10,490, A.74 at 4. None.
*

| i of the identities of any of the Quality Control inspectors who had spoken with
'

,'
* '4 . - 's.M the NRC was disclosed to CECO. Weil TesL, A.74 at 19; TY.12,007.,

} 'O ''
'

i 214. (208.} Mr. Ibrney informed CECO that the NRC attached a high
'

'', .

,
. degree of importance to the allegations and asked what action CECO intended'^ ^

to take in response to them. TY.11,579; Maiman Test., ff. TY. 3806, A.7 ati.
~ % . ', '

. ,, 5. Mr. Maiman stated that CECO shared the NRC's concern and would "promptly
'l ' ' t ~

* '

investigate and report back to the NRC later that afternoon with a plan of
, -

..
,,.i, x ' '

1 action." /d.' -

* '
, >, - t*

215. (209.] Immediately following this conversation, Mr. Maiman met vith |.

1; * i
-'

Mr. Shamblin, Mr. Fitzpatrick, and Thomas Quaka, CECO Quality Assurance |'

,
-

'
'

'

Superintendent, to discuss the allegations. Id., A.8 at 5. They subsequently con-. . + ,

,] . . . '
'

.t/ tacted Mr. DeWald and Mr. Seltmann who informed them that they were aware
'

. g,, .,, ,

; | ,' e R <; '

; of the incident involving Mr. Snyder and Mr. Saklak. /d. at 6. Mr. Maiman di.3, .,

,; . .,- - J.j rected Mr. DeWald "to temporarily remove Mr. Saklah from his supervisory po-
,

'*
f. -

. sition pending further investigation." /d. Mr. Malman also directed Mr. Shamblin
" -. ,,

|.,C.;., ' ,- - T'. . . ,7 | to schedule a meeting for 8:00 a.m. the following Monday with LKC's Quality.,

.
"<j -

...s,. - ; *! Control management and inspectors "for the purpose of rea,mphasizing CECO's"N. . , ','[7,'. ; f !
'

commitment to quality and its ongoing desire to listen to and act upon quality
- >

. . -

,'',. i - concerns of inspectors or others." /d. Mr. Fitzpatrick also suggested that CECO
'*.

,,
, ,

* " . , . f ,, , q send LKC & letter reminding LKC of its contract obligation to comply fully with
U",

. . 7,. - .;. A .y :,.
all quality requirements and informing LKC that CECO intended to investigate. ,

J .[ .f: O ' .,,,.'.'s.--|A ' f .* .
all concerns brought to Quality First by LKC Quality Control inspectors. Id. In,

. q ,
7,. . .

.,
.

- -

.'...! addition to these measures, Mr. Shamblin was directed by Mr. Maiman to de- !
,

. u < '- .; R <;. " ..e . , :'7s . . .n < 1 velop a longer range plan "to adequately investigate and address the allegations
,, . . .

n ;-
,, j ' ;."., S, ' and'to improve the workir.g relationship between the LKC Quality Control in-,,. ;

-

.-.

!y.,,j,
'

spectors and LKC management." /d.
. ..e ,

,,,
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4 .,. y ',;,d'/ } ' ;-|s

Q.pf;Vt'y N(f,, h ,',y Oh4 ,j
6, . h.tW $.C .h .216. [210.] Mr. DeWald met with Mr. Saklak later that afternoon and told

'#

d h'h ,f' Q g h !! U M t.n. W '$fM'!Nhk[[r Q
him not to report for work the following day. DeWald Test., ff. W.1700, A.23 at)%%,d/$

T

i 32. Mr. DeWald notified Mr. Paserba of the incident, and the two men met with

$. N,M Mr. Shamblin the next day to discuss the matter. Id. Mr. Paserba subsequently

k Nii; M 7@ /]y' y,;U.$',M,N.'.3;' WW.; Vh'd
,

%h, i contacted Mr. Marino, who met with Mr. Saklak on Wednesday, April 3,

,4 hQ[i..
'

9 N. 6 f - 0 ' .? ! 1985, and terminated his employment with LKC. Id.; W. 8033. Mr. Saklak's
. ,V it...,;'. 9 .'y 7,. ',
, ". .; ' g G E 0'. ,

termination papers indicate that he was "laid off due to lack of work" mther.

f < [ 9 9 /.;'{,
,d ,

'

.
than fired. Tr. 8037; Int. Exh. 40. According to Mr. Saklak, he was not

.

J.1 ( 3 ,'. Q '. f. ,, -. . . 5,! .j '" ,' T * informed by Mr. Marino of the reasons for his termination (W. 8036), although> -
,

7.y e ,7 , ' he acknowledged that he surmised it had something to do with the incident.,
.

.

|. 1, n .- , ." ' ' . t .| , f .' ' . > .. @ . involving himself and Mr. Snyder. W. 8147-48. For its part, CECO "barred"
<>r...

L /.,, b ; q ,y,''? J. .g , ,, F ,q' Mr. Saklak from future employment in any safety related capacity on any CECO

- ;
,

. . ' . ''
-

.

;. y,j. (,1| Q.,, ;. , Tj facility. Int. Exhs. 38, 39; D. 3883 89.
a ',, ? '' ,,' M, k . 217. [211.] At approximately 4:30 p.m. on March 29, 1985, CECO con-,t,

_

y f.U , ,
, |,)y w. .. ],

*

' . 3. , 7'- . . tacted the NRC to notify it of the actions it had taken in response to the al-..

, , ., . ,7 f C , - f ' { ,[ '| ' legations. W. I1,5%-600; Appl. Exh. I11: Mendez Test., fT. W.10,490, A.11
.

..,: ' ; . ,;> at S.. ..
. . q . . .1,4 , c, 218 [212.] 'Ihe events of March 29, 1985, were memorialized in three

- ..
.

',1 '

e f* * -' . , ,- memoranda, two of which were authored jointly by Mr. Schulz and Mr. McGre-
'

'n*. . t
* ^ ' '

' .i gor and the other by Mr. Weil. 'Ihe first McGregor/Schulz memorandum, dated.

' '

. ' .- l'] - I. March 29,1985, and addressed to Mr. Warnick and Mr. Well, documented the;
.

,
''

.

meeting held that morning with Mr. S.nyder and the five other Quality Con-
*

?:
. ' , < ' l' w i S. . ,. trol inspectors who accompanied him. Tr.11,575; Appl. Exh.109. Mr. Schulz.

.; .

, . ,' <j q , :, , , , . , v4 ,2 and Mr. McGregor concluded this memorandum by repeating their recommen-
'

,

'.',Y
_

[, .' i . ,'7 i ' . . , dation that the Region (i) consider issuing an order directing LKC to stop
*
--

.c , ...; f 3. ,'J> work, and (ii) send someone to Braidwood to take sworn statements from the,.
, ., ; ' * _ . . - ,.

4 " , 1 ;.
4, C+" _ ' | ~. - '

LKC Quality Control inspectors. Id.; Tr. I1,578,11,582,11,586-88. 'Ihe second.

Schulz/McGregor memorandum, also dated March 29,1985, and addressed to*
. ,,.

..'[ CO.'i/Y, Mr. Williams and Mr. Warnick, summarized the second telephone conference[i s ';,c
''

.. / ..

between the NRC and CECO. Tr.11,576; Appl. Exh.111. Mr. McGregor and* ' ' . . ' .- : -
.,

. ;. , ; ,' 7,'; ' y . ;; - ..
*

Mr. Schulz concluded this memorandum by observing that "the residents were
f.' , -

.

(' ' , ,,f. , ; satisfied with CECO's comprehensive and extremely swift corrective actions. . , ,

1.- .. : :|, ;? Oi taken this afternoon." /d. at 4

.

. ts y'.,. 7 y;, . ', .> '|i ? 9.ported the information received, and actons taken, by the regional officials

.o -
a. 9i 219. [213.] Mr. Weil's memorandum, which was dated April 5,1985, re-

g , . .. r .' -(. . .
' ,

i

' /.' ' y i 9 4, . ', ,-{ ) with resp ct to the events of March 29, 1985, including his lunchtime con.

'. ~..:.| Q '''.j s "'H''',f.[,.'''.N
,,

ference with the LKC Quality Control in'pectors. Appl. Exh.110; Weil Test.,,

4/J|.; . / ,
,

" ; '. .j .','. . "$U ' h attached to Mr. Weil's memorandum which was addressed to Charles Norelius,
j ff. W.11,948, A.69 at 18. Both of the Schulz/McGregor memorand ms wereV 4. ., ; ,

'J" .R.- s. ! a, ,
I, ,. [[|,f. . D',4T . ^j the Director of the Division of Reactor Projects (DRP) for Region III. Id. Copies

b; [O '.,'!!i W , .".' >|'.[f .0 't .'.' y{ J.'U,' .{/
1Jc ..

,
.

;,j of Mr. Weil's memorandum also were sent to the following NRC personnel: OI
: e y . '.j., N Director Pawlik; the DRS Deputy Director; the Technical Assistant to the DRS

,

;. r * :, . ,g.,,a .
,,

. .. ,- ,

^ *
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. j,a .pgc ~ . . :-; . c . . .

. s .. w -s;;,:.,.My.r, ,X,|q g zW . ,r . W. ,.
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. a
s w c.;2. Ysa^M .be>c > R;ic. . A.w.

, a .. .. 3j
gl.M.#y? W[[.$. /9' f.e. ;;.@ljf "[ ] g Director; the Braidwood Senior Resident Inspectors; and the Regional Admin-t

f;F.1,M,i istrator. Weil Test., A.70 at 18.

S. M 4'.M p.$'@h @N d Q[ B D
. N't ~ . ' . - 220.(214.] On April 8,1985, copies of Mr. Weil's April 5,1985 mem.

T ' h@ . W @'M . Y U @ k. Q '. ; f,
orandum, with the attached Schulz/McGregor memorandum, were sent to each

,y of the LKC Quality Control inspectors who attended either of the two meetings

-j $yW Jy!.. k,$ ';M u. @ '. ' f. with the NRC for whom Mr. Weil had an address. Id. In his letters, Mr. Weil'

, v| i }'UM A j. 4
'."5 #

thanked each addressee for his assistance and asked that he review the enclosed
'

j'.,

. y g . ;. '. - materials "which document [the NRC's] understanding of your concerns," and''
. .

Jc . . , i . |s , L. , <
. contact the NRC if he had any changes, corrections, clarifications, or comments

- >

.
.

;.; Q ' q t , to make to any of the matters set forth therein. /d., A.72 at 19; see, e.g., Staff.- '

; ;. f.' ' , ' ' . Exh. I at 1. Only one Quality Control inspector, Richard Martin, made any. ; , ,_ i , a *' .-
,

'
.

n.,:a,' changes to any of the statements contained in Mr. Weil's memorandum. Weil
* '

, i;- m ''
.

, . , ,
~ ' *

.
, [. s ,. .: Test., A.73 at 19; in camera Staff Exh.16 at 2 3.-

.
,.' ' , < 7J . J', 221. [215.] Not a single copy of Mr. Weil's memorandum or either of the

'
-

- < - |c , . ',a4. * - g;,, ;33, ; Schulz/McGregor memorandums was made available by Mr. Weil'or, to the
.,

,

'

.(;, 'j ,c. best of his knowledge, by any other NRC Region III employee to any CECO
,

s .

. , ., ,

employee or LKC management official. Weil Test., ff. Tr.11,948, A.71 at 19.- . . ,
'

.

' ,' c, ' . 222 [216.]' On April 12,1985, Rogelio Mendez was ass'gned to conduct
,

.' . - } ," [,_ t 3
.. (, i

'

, '' an inspection relating to the allegations raised on March 29,1985, by the LKC.

Quality Control Program that had been received recently by the NRC. Id. These'
,

. . . '- + -
7 allegations were assigned to Mr. Mendez because he was the NRC's lead

-
4 s

,

<
'

,{ electrical inspector for Braidwood. Mendez Test., ff. Tr.10,490, A.9 at 4..-, ,

;. mf 7 '| ' 1 223. [217;] Mr. Mendez received his degree in electrical engineering from -~

';' | - %
g. ,

,

.p- ^i the University of Illinois in 1976. Id., Exh.1. For nearly 6 years he has.
. . ,

fk^ ,
'

.j inspector, Mr.- Mendez is responsible for performing inspections of electrical

~ '

been employed by NRC R'gion !!! as a reactor inspector. Id. As a reactor:-

e. .-

.' ,
* - ' /

-

& , J ,.
- -..

and instrumentation systems to ensure that those systems comply with regulatory- .

', , . -; .[ requirements. Id., A.2 at 1. Mr. Mendez previously conducted inspections<$ N'M
,

- ''r . 1 regarding allegations received against electrical contractors at the Marble Hill, . . r, . -) .

, ~f. l. , ' ,
l' s *. . _ '?

- and Perry nuclear construction sites. Id., A.14 at 6.' '
.

-

'y
.

cc gg,. 224. [218.] Mr. Mendez first became aware of the LKC Quality Control. . . . .y
'f+

' .- g ' .- inspectors' allegations on March 29,1985. Id., A.9 at 4. At approximately*

]. '

.,

'.' Jj , }
;. .. f .

'!o'

7,, .. g .5 ; }- 1:00 p.m. that day, Mr. Mendez's supervisor, Mr. Williams, asked him to
,] attend the telephone conference during which the NRC informed CECO of

n.: q, 5 ' N'';t the substance of the allegations it had received from the LKC Quality Control
' '

1. ~ j, , , '- .y' ,'< <, ,' !.g inspectors. ld. Mr. Mendez also attended the second telephone conference during
N. ' . . . , Y - which CECO notified the NRC of the actions it had taken and planned to take

.' y.'/ $1y, ;,,,;
._ .

.'f.-
>

,
-.a in response to those allegations. Id., A.11 at 5..

, 4~, . . . ,

. , ;.. f C. .'i.g' f. f g,,.'. '
t :>, 225. (219.] Mr. Mendez arrived at Braidwood on April 30,1985, to begin'

,

J. < ' b ;;;<!; ,
'

. p. @M his inspection. Id., A.16 at 7; Tr. I1,6N. By this time, CECO had completed its.

f.:. /. . . R. $ { ', ' .; f . , . ? ?. , own investigation of the LKC Quality Control inspectors' allegations. Tr.10,501.
,

.-. .. . .

6P .
__

6,* 4 .. *

_.,'U* , N #
-

* * '
i

*,' g.. , _
. t, , , , , . . ,

s'. p. ..-
6

-

.
'

626
-

. ,
~ ' s. ,

- < ,

g. .,

.
? ., . .c M 's c a-

.t ,- , \
.. ~ -

;, ,

*
,.

,
,

> . },- -
, .

.

. .

;. . . .
. . .

. ,

.

.



. - - ~

,,. -
.m . . , e-

x..
.

- , .

.- .n
. n- ;. _ .

, .x . . .
- ,; , .

wy, ..; 7 .c -

,. . .

., . . ,

.,. . . ; x .,.- . .. ,. . ; .
.,,

, . ::. .-
-

:... .; 7 : *
..

*y . ? ?. ., u; ,f. s -' ~. '

' ''
. '

j . 5* ~S '.. } |
- ,- - ' . '

*
,

. .

#
,-

. . .
-. y .c . g'

- * '
.

y a, , . . ..- + ,
-

-
.

*"y--..
, .< -

, . . . , -
,

s. a ,.v "

. s .- ..
, , ,g% .g. , . . . t

i f hp

n g y .i b < | '') ; ,' 3 . :w : p .,+t

~

., ,t . . t , -. m w* a.~. . . . .
-

;.
<

.

,^ a %c c r y;- ,.i . f . cy.s , f.X * ?-.
-

,

, .S g ../ .-s

.h
.; *

. . 226. [220.) ne regional management did not adopt the recommendation

.

k.$' !idd*
'

.

O W D,h jh'$b7NhfM.$.h* &.h of Mr. McGregor and Mr. Schulz and direct LKC to cease operations pending:hN.

I.. ' G #SQi/ M 'f -. an investigation of the Quality Control inspectors' allegations. As Mr. Neisler,;

..' h .
h<. ,

-14.,,,[[f*'-o,|-;f.,,.r..;'.)'f,'h N E N b'? l
.

himself a former Senior Resident Inspector, explained, a Stop-Work order was
'J.4d, ?, d:N * 2MC'UI:E. not warranted because the Quality Control inspectors' allegations did not indicate

that the quality of the installed hardware had been affected adversely. TY.10,903-
O* + , v..' . .'. M. ,' i u / v. ' * < | N. A Stop-Work order generally is a remedy exercised in connection with*'' . , , :. ; ; ,-| ,1. g : > d-

operating plants "where there is a danger of radioactive releases."Id. This danger., 3 , ,

, Q ' I W ? : , j'. , ; / "' Q ,.] , is not present in the case of a construction site. Id. [De-NRG she had-vaHd
'; _. p '.. . , , ' , , T ' . . [ , ' '. . 'i , , reasea for-net-seading-an-inspecior io-Braidweed-immedislely-te look-in(e the'[. g .., .(' i ' [ . '. ; * / ' , QuaHey-control-inspectorst't aHegatrons- As noted-earlierdt-it the pelicy dihe

'

A ~',.,.Q.,,;N
.

Q ;.,1 e ',' f1; NRG e notify-licensees W 'Jpotential safety coneef et taised-by-aHegetions"-ande .
, ,

,t ; c. 9 / , - ' j alloWhe4icensee-an-opportunity-to eddress-these allegations '3subjectio-ferthef
'

.
,

, . t , c.'y '' ;Q ' : . , , y," , .. i audk by NRCr"-Apph Exh U9-at i.-Re Regien HI-manegemea6s.eetions were,

i . , ;' r . , - - * ) ,. 9 eonsistent-with-tMs-policyi-Tr. H,957-S&), . .

|

- ~
,. .

^
;. j 227. [221.] When he arrived at Braidwood, Mr. Mendez met with Mr.'

,

< - > ' - 5
"

McGregor to discuss the allegations. Tr. 10,898, 11,605. Mr. McGregor sug.
'

,

''
-

.if, e,=o gested the names of some Quality Contrcl inspectors that Mr. Mendez should,,- .

'

''' ;
,''. . . | interview (Tr.10,898) and arranged L,r him (Mendez) to meet with Charles* - + '

,
,

> ' ' Schroeder of CECO's Licensing Department. Tr.11,606. Mr.,Mendez asked
*

. , ,
,

; ' i i"' Mr. Schroeder to make available to him CECO's records documenting the.re-
'

.

. f. . .|L (,. ,i sults of its investigation of the allegations. Mendez Test., ff. Tr.10,490, A.16 at
*

,

ff._t -G rg j 8. After reviewing these record, Mr. Mendez requested that sixteen LKC Quality-

,

J, ', 'b Control inspectors be made available for interviews. Id.
'

+ . , .

. f C ,|
- #* *

., 228. [222.) The sixton LKC Quality Control inspectors interviewed by..

. j, .'
*

..[ j _
.', Mr. Mendez were: Danny Holley, Larry Perryman, Larry Bossong, Richard

4
. ,

').'' .. . . . . , . , . Snyder, Richard Martin, Dean Peterson, Robert Wicks, Michael Mustered,
"

. .

,,
* " . J Hershel Stout, Terry Gorman, Herman Bowman, Mark Klachko, Julie Bullock,f,. . , ..

, , .

'G', i ., 4 Sam Rissman, Ranco Rolan, and Kermit Williaras. Tr.10,503-N,10,745,'4
% . Q[.

-
- .

D .j ,( ,Cs 10,773. With the exception of Mr. Sproull, Ms. Bullock, Mr. Williams, and1*,- S.". ,
,

y . L.
7. , -V

' 'ff - Mr. Rissman, all of these Quality Control inspectors gave testimony in this-
.

, , ,.

|. ; . - -1 proceeding.
t" ..; ' '. l. ;-

.
, ., .

',% i' *
229. [223.) To assist him in his interviews, Mr. Mendez prepared a de., .

< e,, ,

''7 , , | , v. " .' ' M tailed questionnaire containing about fifty questions. Mendez Test., A.15 at
' *

. , , ,,.

, ,;.. . . . - " ( ,
. '?. 'q , , , .. ' ,

, i . , . 7. In formulating this questionnaire, Mr. Mendez used the March 29, 1985,' -
.,

.
& ,,-' c | ., i Schulz/McGregor memorandun' (Appl. Exh.109) and the April 5,1985 Weil

-
,

| ].|,'. ~.[.o N ,{p.!H|f.:..; memorandum (Appl. Exh.110) as well as the materials relating to the other
i f. M , 4 J

. M ' ,'. ( .qd were designed to elicit from the Quality Control inspectors information to en-
:.3 allegations he had been assigned. Mendez Test., A.15 at 7. These questionsr ", n * -

; .,. Iq, f ,.. p.1 rf , '. ; . s'c(u.,,, v.|j i
* .*

o ;-f-; able Mr. Mendez to determine whether there was merit to the allegations and,

>.... . M. j
...s..e,

- if so, whether the integrity of any safety-related activity conducted by LKC had
., ,

f'...,
.

been compromised as a result Tr. 10,883 87. The inspectors were aware that'1j.y.. ]9 ; .' ''

;
-

<t.s.
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2 . .
t.. - , -.. .

7
,- -<m-.' . ;.e.

i.' .r., , . , 'O 4. J * ;; 4. :.,_M.,. x , Mr. Mendez was conducting an' inspection of the allegations that liad arisen from

,
.;

.

..o.
, $r. ; ,

the events of March 28-29,1985, and were encouraged to speak candidly. Sec.

^

1 + 7 i .Q',']t . g y G ;lJ
Q'O W;.,7,'.JNr k y.', >.a.'J.J.).M.~ e.g., D. 4478. Mr. Mendez, as a representative of the NRC, assured each Qual-

,

k;y;[''[*[y .y|.- ,7, ,[, ity Control inspector that none of the information he or she provided would
. W'

a. . '; j , . ._ " . , . be used against him or her. Tr.10,736. All but two Quality Control inspectors,
*

D. ,c,.
; _ : i . ' . '. , .

' , ,'
* * ' '-

,

Kermit Williams cad Terry Gorman, appeared responsive and eager to cooper-" '

T- - n - .. ate. W.10,547 48.
. .

* '
'

" ' , ' 230.[224.] On August 27,1985, John Neisler was assigned by his Section*

'([
. -: - .'. ~ .

','- Chief, Raymond Love, to report to Braidwood and assist Mr. Mendez in'~ ~
, '. ;f ,

.,

conducting the inspection. Neisler TesL, A.13 at 6. (Mr.-Netsier was-astigned to
' 'r" - -

* O. ,' assist-Mr-Mender because ifi-idy 4985-the-NRC- had-essured the-Atomie Safety
'

's
'. . .- -

; a L .- , 4.. and-L-icensing-Board-that 4ts inspeedon-of-the4KG QC-inspec4 ors'-eHegations'*
i- *-' *

. .

" . , , . . , ' , wedd be curnpad by-September 1965.-Tr-i&,762rbut see-Tf.-H;612-M]-' -
,

, _ J . . ,". : ].7 s.y
231. [225.] Mr. Neisler currently is employed as a reactor inspector by

'

?~' '

'2- .,!i* O the Region III office of the NRC. D.10,897; Neisler Test., A.3 at 2. Prior -'

ta. ,

i .' 1 to assuming this position, Mr. Neisler served as senior resident inspector at the
'

, ,

, , ~'; . . Callaway Nuclear Plant in Missouri. Neisler Test., fr. Tr.10,490, Exh. 2. In total,
'

,

Mr. Neisler has been employed by the NRC for nearly 10 years. Mr. Neisler
,

, ; ,- , :
has substantial experience in. inspectirig allegations of all types. Id., A.14 at 6.''

< ..

' 232 [226.] Since Mr. Mendez had already developed the inspection plan. . . : ,
for the inspection, there was no need for Mr. Neisler to develop a separateb ,-

''" .* I ' a . e one. Id., A.17 at 8. Instead, when Mr.'Neisler arrived at Braidwood, he
,

.'

;,y , f OS 9. and Mr. Mendez discussed the allegations and how he could most effectively',

- - - .i? ~ ' . ' assist Mr. Mer.dez in completing the inspection. Id. 'Ihe two men agreed that'

? R' Mr. Neisler would inspect the allegations identified as "Concerns" l 3, 5-- >

,.

'
- ' .' .

' '

7, 9, and 1316. Id. Mr. Neisler interviewed six Quality Control inspectors:+-

. . - y.. ,- Mr. Walters, Mr. Bullock, Mr. Bowman, Mr. Peter >on, Mr. Holley, and either'

y
,

's5. ** Mr. Snyder or Mr. Hunter. Tr. I'0,511.g . ., ~ *
233.[227.] Between them, Mr. Mendez and Mr. Neisler devoted 152 hoursi -'. - ' ''

.

'' inspecting the LKC Quality Control inspectors * allegations during the period1- i' -

+ - C v.) April 30 to September 5,1985. Staff Exh.17 at 4. On November 4,1985,u .,.

, .y . -{ 'I the NRC issued a report (Inspection Report Nos. 50-456/85 21; 50-457/85 22)
' '

^ 7*
,
,, ,

* -

; . ; ,,, f,'- documenting the results of their inspection. Mendez Test., ff. Tr.10,490, A.7 at**
,, , . ~

' _
< - .; '' ' t' , . 3; see Staff Exh.17. After completing their inspection of the Quality Control

;'''

C
'

inspectors' allegations and reviewing the actions taken by CECO to address these.4
,Y', - [. ' ' > . '.- ,' concerns, Mr. Mendez and Mr. Neisler concluded that:

,

- . ,

. , . t ,
.

. - -
,3 ,

,,

$( * 7 a.1, 'lh* Problems betwten L.KC management and the Quality Control inspectors generally'

* ' , , '; y';-
, ;. . - . e. - .

, '' '

stemmed from a lack of communicarian between managemer'. and emplo>tes, and the...T'...,
.,.,

. , . .q m 3 f . t. 3 buuying tactics of cne Quality Control supervisor IMr. Saklakl who was removed frte(/
- c-~ ^

*' '' ' ' \ 't, the constmetica site. 'Ihese cone ra.: hase ocen resolved or are in the process of resobtionr -.

,' ,

'' '

.j' - by the licensee.. , . ,
' -

,

; y .,,
,.
. - . . ,

-

|

.. 1
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-
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* ,e,
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_

.

, .

;,. 3 ,z -.
- -

,

c'-||. . p n .. : f.: ; ',
, ..

/q .y< .,

.'y . . m
,

_.- . . ,

r.,
, , '-; y*

,

N. . . , , .,
,n . e...4:/.w.u - c.,.
, ,

n q [f. ? q , . ."i%. d j''.i_M _ ' ' . f,

; (,t. ' 42 . . *
'

y ;pr . ',, * n * Q;A < ;* ' .y 's a

. ~ ..r :a.1 .
n-Q >:a. b,;; a M, . : ; s ; . . . . ,-m .

. i' ;7|W '.M,
.:g.. , ...v

j[,y%.p.%p'!.;M.,'[fM'.|.',.3 .:
. ..

F.{ g?|y' i Staff Exh.17 at 25. According to Mr. Mendez and hfr. Neisler, these problems

h,.i.,i[. T i .[.dd[JA$.N,f.'";,N. y M, .*/ r,.; , ..
"could have been avoided had LKC management communicated more effectively
with its Quality Control inspectors and taken stronger or earlier action" against

c;h' hywdjl Mr. Saklak. MendewNeister Test, ff. Tr.10,490, A.90 at 33.
.

7 '

r.@ , ,i',.i 'y c, ' d[ry.Y,
aui y. 4 234. [228.) On November 8,1985, Mr. Weil mailed a copy of Inspection

,

y.,9' y. a' Nkf W Report Nos. 50-1564 5-21, 50-4574 5 22, to each of the LKC Quality Control
fr/-- 1 .*]M y. .' . ' .,, h ,' i % ,9 inspectors for whom he had a home address. Weil Test., A.78 at 20. The

-

r.
g,..~..' .

,s'
. . . , ; " ^f > preceding day, November 7,1985, Mr. Weil provided a copy of the inspection

.' '
.

j/9* T * .! i
4' ' ' y 'y ., fp 1. N[1.' .,[T.'i report to O! Director Pawlik. Id.| sce Staff Exh. 23.,.

'
. 1 235. In the objectionable portion of Proposed Findings 201 and 220, NRC

~'
.

', p ..'c . '( Y 'y *, w ' i Staff asserts that the decision by NRC Staff management, contrary to the
'

-
. , . ,

L..Y ,y" [ . ." ; g , . ~ ^ CECO about the substance of the Quality Control inspectors' allegations and

' ' , . . , . . ' A.. -

recommendations of Senior Resident Inspectors McGregor and Schulz, to notify.
.,

'

,,' , , . , b f ; Q. y. to defer sending an NRC inspector to Braidwood, was consistent with NRC1..
,,

?,;,. ef.: . ,7 et ' >
,. policy. That policy is referred to as being one in which licentees are to be notified,, ,

*'

j of potential safety concerns raised by allegations and allowed an opportunity to
';... .- .

, ,

- "
< *.

address those allegations subject to further audit by NRC. Staff relies upon.,,.
*

,

' , . a memorandum from NRC's Executive Director for Operations, dated April .
. y- *

,,, ,

4' 24, 1984,. .

J -

to regional administrators. Appl. Exh.119. The "principal guidance"4
,*

.
, ,

.' ,'
# ' ,j offered by the Directive is that the licensee / vendor should be advised of potential

-

--

| safety concerns as soon as feasible in order to take action to protect the health, ',' j* ; . ; and safety. Two exceptions were given to the guidance to inform the licensee:
-

.

~

V '. ,; } where the release ofinformation would compromise the identity of a confidential,w - , . .,,

'- ' ' %' source and where the licensee could compromise an investigation tecause of, ,,

; [ # i, ' knowledge gained from the release ofinformation, especially if wrongdoing is
'

a ,

i .'
.

* "- -
. .. involved...-,. .

'

' . , ' . , 236. It was within this guidance, and appropriate, for NRC Staff to advise
'' #~;.. ,.

. , ' , , ". . . , .

,

' * " '

CECO about the Saklak/McGregor matter in order to take immediate action.. . "y. '. #
,

', *> '

," against Mr. Saklak. Mr. Saklak was immediately removed from his position as
. .

,

'-'1 A....,.,,,,. .

. . f' ., , |,. a result, and that action was appropriate.
. .. . q,' 237. However, what immediate corrective action Staff expected with regard,

:| . . ;,'*
' ' ' . not await the immediate dispatch of an investigator to take sworn statements

'.' - ".
to the numerous complaints about the climate of production pressure that could

-
.

f,.s.
, , ,

' ,
. .

. . . , .

( .;.?;,., ^ ' ' * ; , f.. ,|. . ( .' from the complaining Quality Control inspectors and begin nis field inspec.., ,,
V, ,% .-"(,.,,',. i

tion, is unclear. Moreover, the second exception to the EDO's guidance, where
. .

|, f f., b o . ' .
.

%. .: '
- -

wrongdoing is involved, was applicable. There could hardly be a clearer case/' ' ' fi.* .g ,j M ,# of alleged wrongdoing as when twenty.four inspectors arrive en mese to make
C,' *

, .
,

.

. . ; < . 3 *,r; ; s .E . J. ; y -3
, what appears to be a unanimous complaint about improper production pres-'

S .T J > '.- - . ..
'-

sure. To be sure, NRC was informing CECO, not L.h''. Comstock management
.

,

* I .,' '. j 'y. ,2 ' [*c.?'.h[* h b'.;. {' about the complaints,'but NRC had no reason to believe that CECO would not.

f ,1 j, E . i; <-
immediately inform LKC about the allegations or that CECO was not itself-

, , , ,

', / * ." ; . J f ' ., implicated in the production pressure. As the facts were demonstrated later at
,

,
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s
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, .,.. , ,

n-.; , e ;' , . ,; . . .y c -
-

'. . *, 4n' .%.; , 'et t,. .

_ ,. ,s .1[ J.

.. .
, , ,

.. - p, x

. M. , ;, .

..C '. .' ' , a f .3,:. ...N' y. .

W.. . . - - )..,
e r

*
.

| ] *,, y * . s

m .. y ? ., > q .. ....
. .

. .;t.9d_ ' |,';. J[;; $N I;''Ny? ' this hearing, there was a consistent belief among the Quality Control inspec-
'

.

[{'i"fO.M, t.,i.i d <? h'J, s['|: q''. '-] :
.; f '' 8 tors at the time and representations made to them by LKC management to the

M-f,k|QWM'd.h N;7/ I U U. j same effect, that the production pressure originated with CECO. According to
S'HJ/'!'j the testimony, the beliefs of the Quality Control inspectors and the statements

j74 ,wi u y . A (.? 9 , y * ,s . 'li ' O of Quality Control management wue to the effect that Edison pressured LKC3- , y, ; , ,a 51 s ^ * !* T ' management under a threat to cancel the construction contract if the inspection
_ , . . .

c.7 - . . ,, y. N P 3 : it backlog were not eliminated by a certain date and that LKC management, in,
**

- G- 0N '
turn, pressured the Quality Control inspectors.,. , ,

' , ' , ' ,
. ..y 238. No plausible reason based either on the EDO guidance or the particu-

u- ' i
'

.-.,

#t 'b ''4 lars of the situation has been offered by Staff to support its not having dispatched,
;' - , .

. ..,4 J i' i an investigator immediately to investigate the Quality Control inspectors' com-. -

; f '. '.'J v .,i plaint, whether or not CECO was informed of the allegations. NRC Staff's failure
'

'-
-

j

7,/. ' N ' . 4 c
4 c, y q y ' . to investigate immediately was not ort'y a negligent act considering the circum-

9- 54 stances, but it may have resulted in the full facts underlying the inspectors'
*

. .,

i .. j,
, *P

, 239. The apparent reason for the delay in the NRC's investigation of

'

:'| -q complaints not being eventually disclosed.
. .

' '' ' '

,- ', ,
'

q ',. '? the March 29; 1985 incident had little to do with the EDO Directive. It'

- -
_ ', t. was because NRC management decided, despite the magnitude of Quality

~

' ' > - , 'O ', Control inspector complaints at the March 29 meeting of improper production
-

5 ,' . pressure and harassment, that the inspector complaints were because 'of a labor-,

* *' ''+, management dispute..and NRC management wanted to give Commonwealth4

,, , . . - Edison the bencf,t of the doubL Tr. 10,608, 10,730. That prejudgment of the,
, , ,. . , ,

,,

issues to be investigated was conveyed to inspector Mendez by his Sections . . .s j , .
*' *' ' ' , . ~ 7 Chief when he was assigned his inspection task, and in the end became,.

- .J J
'

3,- ; , ' " his own conclusion. Id. Commonwealth Edison issued its report on April,
.

25. Mr. Mendez began his investigation on April 30 and had CECO's report. .__ . ''

', at that time. Tr.10,731.i "
.

'

q
_

*
Og ' 240. The objectionable portion of Staff's Proposed Finding 224 asserts that

.

(;,, ,.
' ~

5 '' t Mr. Neisler was assigned to assist Mr. Mendez because the NRC had assured. .- .
* '

, , . , , ~ * b .* , i the Licensing Board that its inspection of LKC Quality Control inspectors' alle-
'f,, gations would be completed by September 1985. However, Leonard McGregor,

'
*-

, ., ,

- 3 . 'V ' S , " ' . . ! the Serior Resident Inspector at Braidwood at that time, testified to the con.
J ; ,J '

'

< :- . .|'' .r *[ trary .that Mr. Neisler was assigned because Mr. McGregor had complained
-

.

'

' .% * t, ^ to Mr. Mendez's superior that Mr. McGregor and his fellow Senior Resident.'s. .

'
- - j. 4; , .; '

,.|. ;6. 4 e '' r ~' ; Inspector Schulz believed Mr. Mendez's draft report "whitewashed" the Quality'

Control inspector problems. Tr. 11,612 14,

,.,.7 '.; .p y- - 4 241. Mr. McGregor's explanation is the more credible, in light of the
i

'- '
.

- f s-* '
testimony of Mr. Mendez and Mr. Neisler at hearing, which indicates serious ;, f. , . ,, ; q ; .[, .[ ''|?'. *
deficiencies in the methodology of the inspection and in the substance of even

,. -

; ,. .
'^ * ; 4 ;"| ? .g. W ' ", '4,- the final report co aathored by Mr. Mendez and Mr. Neisler. Mr. McGregor.,

* $ .R ' , 3 :./ '; ' - ', never reviewed the final report produced after Mr. Neisler joined Mr. Mendez
'

'

'. s - on the inspection. Tr.11,614.+ <

'.
, ,n .,e .
' *;
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V w: W .;n t
sy ~, .,$ F Y.h Q ' 1 - h & '~ ,

$G Q|:)(.6n*||h|. "W@M i j'
,. . e

;j':| i '|

T,'' d) 'v,. h / " M @ M p; g(h.t' 242. Although the twenty four inspectors were complaining about harass-
.-

['hhj}y,QJ;hjNN$ l/#

e M .- , | W '.'/ ' ment, intimidation, and production pressures, during their inspec-

/['IWhd8Y' D f'''d[1d,M]
d'

- tion, Mr. Mendez and Mr. Neisler were unaware of two signi6 cant allegationsl'
'?;.'d N '5!#df/; Q" h.Q/c;

9 about retaliatory termination and retaliatory transfer over quality concerns that

*h v -|,v,,r.ny. .
. } hg.' had recently been brought to the NRC's attention - by W|orley Puckett and John

'''a ''f N. . dd.'.'#s|kJ.s Seeders in August and September of 1984. Dis, despite the Department of La-e

7,f ' bor's noti 6 cation to the NRC by letter dated November 6,1984 (Int. Exh.11),
s s , ., ,. i * X.fV, i .F ,". 7,' ';,3.P. '.

,

, kJ- that it had found in Mr. Puckett's favor, and the clear indication in the NRC
$ . p @; v . ;'Y' p. . ./ . O memorandum of March 29,1985, concerning the meeting with twenty four in-

'

E y .c .'- .:.. : M :' E Q n .fc' D spectors that a person named John was "railroaded out" of his job through no
|'J',' - .,$ p 4, Gj.a . ' ; y ', fault of his own Gnt. Exh. 42 at 2). Even though they were assigned to review

'
-

..

' d ' . , '' ' ' S 5 f-|4.'[ $. , ".1. , , ;, ',N
. ,t} $ .' the inspector's complaints, Mr. Mendez and Mr. Neisler never inquired about,. . . ,

1. * q . . . ' .y.,. || ' ;e . who "John" was and never determined that he was John Seeders. Tr.10,662,
,. 7 , t - i c.y %- [ ,),... |Q. ~ ' 10,708 09, 10,711 12, 10,719, 10,879.

. -

'

, .

N . ' ' ' . ",N , ;. ; ?. . M. Q" ' N '-C|,. . ;'. ! i j'.j243. Neither were Mr. Mendez and Mr. Nelsler aware of internal NRC*
.

J
'

. , (f '. C '
,

O ~,
documents predatmg the March 29, 1985 incident by a few months, indicat-,

, ,

, a *j . c,. ing other Quality Control inspector complaints about Quality Control manage-
. . , -

f 4 c .. ^ ' '

ment. Included in these documents was a September 25, 1984 memorandum,,. .,
,

'C * '
, . . from R.D. Schulz, a Senior Resident Inspector at Braidwood to the Chief of,

,

1 i '. f Project Section I A Gnt. Exh. 91) about a visit to his of6ce by Sve Comstock
'-

,,

, " , ' : J
. ' f '.

'
Quality Control inspectors complaining, aniong other things, of low or nonexis.

-
.,. _-

' ' '

tent morale due to poor management. Tr.10,660. Nor had they seen the memo-
-

* ' f y J' . 711
, randum of December 28,1984 Gnt. Exh. 92), in which Mr. Schulz rnet with the

c, - Eit E ' , . ,J CECO project manager and construction superintendent to discuss the issue of1
-

,

". :.- w.
' -

Comstock site Quality Control management intimidation and harassment. ney
. ..

,

|- S. , ,
,; , " ^ , ' were not even awars of the meedng. Tr. 10,705, 10,708. Mr. Mendez had not, ,

; 1 ;; 1.' - - A even made any specl6c inquiry of Mr. McGregor or Mr. Schulz to ask about., .
.

. | c,. , . - ' ' :. t . past dif6culties with Commonwealth Edison or Comstock. 'It 10,658.a . . .'. ' . ; ' [ ' 7 '. . . 244 In conducting the interviews with Quality Control inspectors, Mr.
> '. ; * *

_
.

~2 -
,

. . ? . P, -
.

. x - |' .1 % ., . ;,,; .7 ' Mendez took no precautions against having the Quality Control managers
. complained about, Mr. DeWald, Mr. Seese, Mr. Simile, etc., learn the names' ,

,' U.,,.. . J,' of the inspectors being interviewed and the exact times of interview. De
- -

,. .

, , . ', y: . ,2 J c. c.
, J*.[,'] ;'.[ ,'

procedure adopted was to notify Commonwealth Edison of the person to be
'

.

, .

, ,p/ . .x interviewed at the NRC site residents' ofSce, who in turn would give the name to
y

. . k . '. '. ' ,';E,* . . f*|'. '. ' ' ' 'O ' . ~. LK. Comstock management. LKC management would, in turn, call that person
,; . ; .... ? A .~' off the job and inform him that the NRC wanted to speak to him. Th 10,734-44.

-

.; l'' y *' W | .'. '. j}, ,(r. ';*
245. De inspection report itself, Staff Exh.17, demonstrates a super 6cial.

;, . 'd ,',-) ff.,;1 ? y.' inspection of the allegations raised by the Quality Control inspectors. For,. ,

, , , ,P. , . ., y ., - . f. ' 'r, .m ..f example, in Concern No.1, in which the LKC inspectors complained about lack
{:. f . .:iN , ;.? . 4 of quall6 cation and certi6 cation of their Quality Control supervisors because l

. , " -
'

.
.

F.; y; .7 q
C,; Q,''| y,Q 'j., 'f n they "could not depend on the Quality Control supervisors to answer questions

'

.

' ' ' , 'N ' . J c,.i; ) .- in the areas where Quality Cbntrol inspectors were uncertain of QC related
m , . . , . j, ,, , y , , .4 ( . ; j

' , . .s
, ,

- 1 =..g, , .
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.v.
n''

,,|~ 3 . *; y .a m - ., ,

- ..Ly .
.%: . .

,

w V m.'.W ;gt. .
, ,

, (< $ v. < ' - *J . , ; ; 3.: [ | 4'

'
y

. ;<; q .:, ; - ef. ,; . 7.g. - .

.3.r , ,, . .c ,

M.'.N.,$. .j$ S..'..' hh[[.], matters," the NRC inspectors merely referred to corrective actions being initiated

.,]''.g|'y].g. Ty *, .,Q* " by CECO. Id., Body of Report at 3 4. Th'ose corrective actions, however, were
.* '

,

directed toward eliminating the requirement that Quality Control supervisors beZ ,. . ' ' . . '

$hMh,('..,;.n,h,!$*ee:
' .

,

N j, Q % . %j'g M., ' '' ].C. . , y . . .f.? certified before attaining their position, and did not address the Quality Control'

inspectors' main complaint, of the lack of knowledge and guidance that could
,

y a .' ~.,.*''E,Li ,7e-}'[., 5 '3 be offered by their supervisors. See Min. Fdg.124, supra..

'' 9 246. Similarly, Concern No. 6 (Staff Exh.17, Dody of Report at 1718)'

.,,;r...,, ....
involves the Quality Control inspectors' allegations that the Braidwood Quality.! },. t'- '. '

. ,,e , j_'.

,
, ,. . , . ' .nc; .

First Team was not responding to their concerns. Instead of addressing the-

,
, c N. question of general lack of responsiveness of Quality First, which would have

- c. I , i |~ disclosed that Quality First's activities had been suspended over a period of time,- '. '
'

' ' ; ,, '. . .:J 4. ;, the NRC inspectors merely reviewed certain of the technical complaints that had
'.'

., ,.3.',
3 : . '. ^ , .M'*f.]|.

-

.

] w; been made by the Quality Control inspectors to Quali_ty First and determincd that.--
,

O* they were being acted upon. It was not until the hearings in this proceeding that". y, ' f.
' " '

. . ,

.J ' . 7 . i. . ,1 s. 2;| . ' % the NRC inspectors learned that Commonwealth Edison Company management

* ' , . . , . , . , .. .,c,4 had directed Quality First to put all complaints by Comstock's Quality Control'-'

.

inspectors on hold, beginning in February of 1985, and did not permit Quality" ~

. ' , " ' ' , "5 y ; ,
, ,

''.O First to resume its activities until after the twenty.four Quality Control inspectors' '
--

,
.

-

: ' had gone to the NRC on March 29,1985. Tr.10,808 09.
' . . f: ' %

5 -

,
'

} 247. That the irivestigation of the March 29,1985 incident by Mr. Mendez
'"

-.

y , , . ",[ and Mr. Neisler was not a model of incisive investigatory work is not surprising', s

:<'- considering their lack of training for such a task. They were trained as tech.9,y ' , .- .
.

I nical people, and performing investigations was not within the scope of theiry ' f "., * ''i ' , gg,

f ', Q ,; duties. Tr.10,590-91. Nor can they be faulted for not having received from NRC-

,

1 management the relevant background material concerning prior allegations and'

f. . .- -
.

harassment, and for having received the prejudgment by their management that,
'' - ' < .

t

i 3 a ' > - ,] the Quality Control inspector complaints were attributable to labor-management
'*

-4 . . . ' ' ' /. problems,
'

7. -

f,'2 ' ,. A*- '7. . ; 248. The disagreement between Senior Resident Inspectors Schulz and.

|. McGregor on the one har.d and the NRC management on the other was not.,, ,

, ' ' ,. g .. r. <", ' confined to the issue of the investigation of the March 29,1985 hcident. A July* ' 4'

11,1985 memorandum from Schulz to McGregor memorialized Mr. Schulz's.c ' ~ ~ ,* ~*
,. .

complaints that an NRC branch chief had instructed CECO officials not to give
*

p .. ,
(, 3

:.' >
.

,
,

( . . ( ..f
" '

$ . ', information to Mr. Schulz on a discrepant condition that had been discovered byy j.
, -; . 'r . . . , ' q '.:3 Mr. Schulz, complained that the NRC management did not produce documents

,. .

, ' , . Ji to GAP (Government Accountability Project) in response to an FOIA request
' ?|7 f .n ^'

.

9 31 i , ,, , . ' ' c ' ' . ,,i | .i that had been forwarded to management by Schulz, complained about NRC
;

' '

management's handling of the March 29,1985 incident, and complained about'

.U.[,. R h r[ . . , ', as. . ' * : .. ' NRC management's assigring Intervenor interrogatories to persons not familiar
..

-
.

|
y.k,Nd g." . . . J ' ? .6 with the, issues for the purpose of restricting the flow of information, rather4 -, ' * * ? , ; ,. ' than to the Senior Resident Inspectors at Braidwood who were more famii!ar ,{.,, .

,

( .' c
' '

, , . - with the issues. Int. Exh. 90. On February 7,1985, Senior Resident Inspectors*'

,

., ,. , ..

,

^ a g

632 -4 .

.

]
: - #

' s .
, ,

!
. - .

,

-
.

% .

e



. .
' ' _ ,, . . , ' , _, c.v . , ,. .r ;

-

c 2----------- ,
- - - . . - ,- '. r. .- ,

K* . 3 p ., 4 2 ,. n-
.

"
. . ,

.

.:.
. . . -

.f''. .-

. . - ^ . . _( , ,,y , + u.y
( .;:Q|y/ [ ; ?

. , .
* .. ,..

'
.

.c '
. ~'.

3yw, . . , . ; 7: '
,

M '

1. , : '.djy y .g,u . ..y
,

vJ', y , s ,' ['-
'

>
--

, ; :r . 7 . ..p:.7 .;
. A_ s ,e __

'

,

:'- .g.>> * * : n ?.. 3 . , - -m+., > : n',
4. ,- -

- @|[ ':5;' O. N,b 'J'-
'

' *,|

,6 s .p'[v.m'.
. . - . '~ >:

. 4Y.
c . - .. ...' '

- ?'. # *-
.

y &;.. . &
,3

?. 7. c; ?

z w .x;- ). y:$.?
-

... --; .n......

d
6..*. T.' :. i, Q %.h ?%y. '. ,$.eN .p* w.g. yid-

~ Q . ~ s. ;. , , ,3
.

. a.

'. g .1%'ly;., F M> .v:+yxM'/$p/j Schulz and McGregor complained about NRC management's recent decision -

.. e

- r

.[W '4. . t'.M '.'%,.7,',%,$,}%';[;.W,$..g;tt.t %'A' Q%'g.GQgsb
not to include them in an ACRS conference on Braidwood. Int. Exh.1%,'; .

ib < GN 3.d-3 Tr.17,506. McGregor testified at hearing that his Section Chief had restricted
$7. .c h.N -

him from looking at a Commonwealth Edison Company rework of a Corrective

3. n. ; Q ' | 9;-$d
,d:d .V Action Letter. Tr. I1,459. On July 1,1985, Mr. Schulz's superior, W.S. Little,

.

. "c.'( ". % y z.";.|,;, q.. g -; d. y ',,.[.J Q. '. y Director, Braidwood Project, recognized in a memorandum of that date to
' '

f. ;N Mr. Schulz, Mr. Schulz's unhappiness with the Region's handling of the.'<.,,.r'<,y,{,,g'j..'.g;],. Braidwood corrective action programs. Int. Exh.105.
q;3 , .y , , . 7 . .g .f:, ..y ., .

249. At the time of hearing, Mr. Schulz was no longer employed by the.

4' ' } ' .y u . . r r .g,
.,;*,. fg !

NRC. Although the Board encouraged the parties to seek to bring him before' T ,9 ' 1. 7.p JT;

7. , d'.. ; . . ,E . 'ip . Wi.
the Board as a witness, Mr. Schulz was reluctant to appear. Intervenors' counsel;* .// * :" d/6 submitted that it was because of fear of retaliation in his position within the:.Y,,$.V.M nuclear industryt counsel for Staff and Applicant disagreed. All, however, were

' '

,i.],.-. /. ;, L.f - 7/: ?
-.,e. 4 .

. reluctant to compel him by subpoena to appear, and the Board did not wish to? i9 :r,'| g..*.;'l'a o i( ,>.i have him appear under those circumstances. See Discussion, Tr. 1102 34.,,. ; y.,( y; ,, ,*.,7
(

250. NRC Staff also objected to making Mr. McGregor available, but
, 3

,

} ', A . ~ '. ; ~ ; C;s ' /g "h the Board requested his presence. 'D. 2272 93. Mr. McGregor testified that' 'g ,,

,!*- /q Mr. Schulz had left the NRC when his performance appraisal had been held up
' '*

,

"
,

,7 .,,,t for 3 months and Mr. Schulz was fearful that he would receive an unsatisfactory
, ..

* '

,a .{ rating. Schulz. sought another position and, when he found it, received his
*

, ,, ,

r
. e ~ . '

satisfactory evaluation 3 months late, with the explanation that the delay was
. . ,

./ .1 ( attributable to an administrative error. Tr. 11,651 54.c *

, * ,

* ' , , , , , - d 251. Mr. McGregor began tesdfying on August 27,1986. After a few days
e

' , ' . P, 1" (f . . , ' . ., : . . J '' d of testifying, on September 4,1986, Mr. McGregor abruptly requested that
*~

%, y''
-

''p,. 7,
' . 's -.y he be excused from testifying further until he could consult with his private'' ,

: ',
attorney because questions being asked of Mr. McGregor by Applicant's counsel, '

'f i j - G .- related to a criminal investigation of him being conducted by NRC Office
'"

,

); . ,-
,

3,.: '4
N. * ' . , , . f t . N of Inspector and Auditor (OIA). The Board had previously been unaware of

,,,. .,* -

such an investigation. The investigation apparently concerned allegations, later
, 3,<

' , ; b '. found to be unsubstantiated, that Mr. McGregor had recorded conversations* , . .
7 ;.,

'- '
.

,

1
.

-

' ' ' .< ;! with Commonwealth Edison officials. At a time when the licensing hearings.. .

.

.f? . ' . ' .~. ".. >

were expected to be concluded by June of 1986, Mr. McGregor had been
,-

|r4 ,,O.. .( ,c ,y ; J. ' h assured that the criminal investigation of him would be formally concluded
, ., .

/ J. . ' ; , ) , ', . ( 7, i. .Ile.;
'

in the week of July 4,1986. The field investigation that found the charges |
,,

-

( , ; .,,' * D ' t. >c ', ' 1 ;
'

. ,'
to be unsubstantiated had apparently been concluded by June of 1986. By* , ' ,.

'
' , 3 . ,..

-c.- f.c q j him by Applicant's counsel on cross-examination that touched on the subject
,

- ' . ',1 - {. ' September 4,1986, Mr. McGregor was concerned that questions directed to
.. 4

.. .''w. A
,.g

:r,I'.,-'"N)..,,...'.,'.'/c[Ft
' 1

'. matter of the criminal investigation at a time when the investigation was not~ * ' [[ . ' [. 'j . . ' ;, yet formally concluded, had an intimidating effect on his testimony. The Board
..,,, .,

' , r ,<'g ,7 ' . 4 . ,g. temporarily excused Mr. McGregor from further testifying at that point and
, . v.
y **" ic 5 * :.# , ,", J h. i;, i requested further information from Staff with regard to the conclusion of the

,
* *

",; '[ criminal investigation. Tr. 11,898 915. NRC Staff counsel indicated that he
- .,,c . '

. .,,j ,
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e ,a

, ....
i 'J

. . ' .
e * .,

. , '
.a,

'

633.
,

.w -
. . .

.

4
g -.

t

.
.

~ . .. ;.,

,

. . .w .
P

.
f

4 .

- -
. -

-.

.|
%

z



; ~

.c. , ,. . ~,
~ .- ~~

'

x . : ,e ;_ ..

,

*

.' n'' .. .
, -r~ .

,,
-

.

'
;. .

,,.
<-

.
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_
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., .
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. . . .

.. ..

;g.O ,
,

. . 7c _

l * 'jk :. . , . . .,
j-, > . , . - . .y 1 ..

would endeavor to determine why' the investigation had not been completed
..

i.i b
. ,

;;. .si,"-., e, t ' , p< . ,, , 'C V..@;'3 S ic -

by July 4,1986, as promised. Tr. 11,912 13... p,
,

i..g ~. W, 'J; ;:,Q ,J;[ L* f. M 252. Dereafter, both on and off the record, the Board requested that the'

j L.;yM'[gy.F.1r;%,;ihid*.9 criminal investigation be formally concluded at an early date if only formalities
;s . | 0,* . ;; . ' .* % ;G were involved, so that we could continue with Mr. McGregor's testimony. See,-

, _ . - 1j . for example, 'IY. 17,006, 17,063, 17,065-66. It was not until the middle of
", N 7 , -

' *
',."..e- .

'4 - i- f November of 1986 that Mr. McGregor was formally' notified that he was
,

- .

exonerated and he was able to resume testifying. See Tr.17,197. Apparently,'M ' O. ''

-
.

- ..

" '
'

.,J,' ~.4 during the hiatus in McGregor's testimony, another investigation had also beer"
.

.

. ' . - conducted that might have inhibited his testimony, although he was not a subject'
. . -

, _. . _

of it. De Office of Inspector and Auditor began investigating the identity of thei'
'

'. . .' - person or persons who had leaked internal NRC documents to Intervenors dur,ing'. - s -

.

, ' . " . v|' .t,,,' the course of the hearings that, apparently, had been improperly withheld from- -

..,4 r '. J
'

Intervenors and the Board under discovery rules, FOIA requests, and Board
,

!+ .-

*i ,- . : . ,; notification procedures. Mr. McGregor apparently was not implicated in the''x- .

'
. . ,~

.

"': ' disclosure of those documents,
. . , ,

253. The investigation was misdirected. More appropriate investigationsi .' -
-

,

could have been directed toward ascertaining whether the charges brough'

'
' ? - against Mr. McGregor and a failure to timely complete his formal exoneration4 ~ r

. ,

were an attempt to intimidate Mr. McGregor, whether documents had been'
.- , ,

' ' ' '

deliberately and improperly withheld from the . Board and the parties, and4
- - -

whether Mr. Schulz's performance evaluation had been improperly delayed'

.
. - .

because of any dis' agreement with NRC management en his inspection activities.
~

s - . .
,

-
,

, . - . , . ,

'

.
5. Larry Perryman~ ' '

" '

254. Quality Control Inspectors Larry Perryman, Larry Bossong, and threc-f _
others were assigned in March 1985 to work on a cable pan hanger walkdown

-
-

, ' '.
,

'--
.

5",
,

program. The walkdown program was part of a corrective action for discrepan-'- -

,

cies in cable pan hanger fabrication and installation involving actions by Cem-'|
'' -

-
., , ..

',
~ .,

stock, Edison, and Sargent & Lundy (S&L), that was specified in the dispo-
"

-
'

,

sition of Edison NCRs 708 and 709. Tr. 341617, 3423 25, 9720, 9805-06;''', i ..
,

Appl. Exh.106; Simile Pref. Test., (f. Tr. 3305, Attach. 3 at 25.,' 2.

, , ' , , -,.

'

255. The task of Comstock Quality Control inspectors was to compare the'.',,,,5 , ,

*

.

as built configuration of hangers actually found in the field which had been* (.-

. s. -
,,

'- ' '. i, . J/ ' '. ;' , , - fabricated by Systems Control Corporation (an offsite vendor) with the design.,

drawings for the hangers. Simile Pref. Test., ff. Tr. 3305, at 20; Tr. 3416-r. .. "a ~ '

> . .
.

,
17. The Quality Control inspectors, assisted by the S&L engineer, were to' ' - -. -

,Ti.'"* : .c mark in red pencil any differences between the as built hanger configurations' -
.

-J'''
'

,;r J.'Q .. a ,; found in the field and the design on the design drawings. Tr. 3417 18, 3421-- ' -
,

'

1 22. These red line drawings prepared by the Quality Control inspectors were,
,

{, called "Rev. O" drawings. Tr. 9680, 9846-64. Dereafter, Sargent & Lundy
,, ,

,

'

,
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,

x
d @.h..:Ed engineers were to perform a design evaluation of any deviations betwe'en.

T *t,;6 f.i. N . W . M isJ, $ :,^. % j)j
cy42.y N the as built hanger configurations found in the field and the design on the

ii..? d.Q $/p.nM design drawings. Acceptable hanger configurations were depicted by S&L on a

h;4;V.%;[?M['Crt
.

,,

,QNW.S.W'*f,y4d different set of drawings called "Rev. A" drawings. Tr. 9680,9865. Comsteck
y.(?, .? ,

, 9/,Nj . g ;3 ..,*. .1 Quality Control inspectors would then reinspect the hangers to determine
; t ; ,M. ~ J (~q;.7.,7 ..;ap . whether the as. built configuration of the installed hanger corresponded with.. M .1 i 1, M *;-),'.

.e?''. Q- that shown on the Rev. A drawing. The inspectors were to use checklists to.

e d',t, * <: . f . jg. ;; w ;;W W. . indicate acceptance or rejection of the hangers. Tr. 3418, 3421 22; Simile
*

.. .

37 C'.''t
'.. . ..,'c.O, .~ . .

('. 0 J '' . ' - Pref. Test., ff. Tr. 3305, at 20. The Rev. O drawings were accompanied by hangere.
.- f.. . .

. ,.

[, ,T, '.;',cy 3 * . 7,,. 7[ '.,y| f
V. . . @' t, ~ 'j configuration checklists (Rrms 7) which wne normally utilized in performing. .

i. . . g configuration inspections. Under LKC Procedure 4.8.12, signing off on a Form 7
. ; .. 1. :E. M- .O , indicated acceptance of a hanger. Under this special program, the inspectors were

, | ; 's }' 3p. , ci.yy,;,? - O!.h;7y/
'.

w .g %| , r.,, ,,, ''
expected to use such a Rrm 7 to document and verify the accuracy of the as built

,.
.

hangers as reflected in the red. lined drawings. Tr. 9674 80,9865. Mr. Bossong,,.
*

. ,g. ; , .

* ,' , 7.y . , . ; .*
Mr. Perryman, and the other inspectors objected to this use of the configuration,

.c ; g, ; i.T 4 ,cN checklist Form 7, believing that it might be improperly understood as reflecting
*

.
.

,
~; r .s . - . y;* final Quality Control verification of the adequacy of the hanger's configuration

,
,

,

+-9 3, '''
instead of simply verifying that the Rev. O drawing reflected the as built-

,
' ' '''

'i condition. Tr. 3424 25, 9675 81, 9866 69. Mr. Perryman was even fearful that;
, - * * m $- he might later be accused of falsifying the quality document. Tr. 9690 91., ,

. ' . 256. Because management was unresponsive to their concerns, Mr. Perry.
''

' '-
- ". .

.., a 1 j ' man, Mr. Bossong, and the other inspectors requested transfers from the walk.."u''., . ,;., ,;
- - '

down program to the in process inspection duties to avoid future misinterpre-
i ',s

' ' r 5, . ' W W , .'| tation of their signatures on these checklists. Tr. 3428 32, 9720 22, 9682 86,,
,'i ,,..N* | m'-

9759 62, 96 9, 9865, 9869; Appl. Exh.105; Int. Exh. 35.
,

,

. . . . ,J,'.. j ' c . , . f }, 257. Repeated requests for transfer by Mr. Perryman and Mr. Bossong
*i

V i,,' 6 ,;. . * Jr:N- were denied. Tr. 9684 85, 9762, 9873 75; Int. Exh. 35. The requests were
*

' ,

; 1 ' ', ', f ,. renewed. Tr. 9685, 9762, 9880; Int. Exh. 35. Management denied these transfer
. . - . , ,

- * ' ' *

., 1,; requests asserting that such a transfer was not possible at this time for the; .

'

. , , ' . , j - (, cQ of (* duration of this short term project not scheduled for completion until August
' ,

'

,
'

'

1. This was DeWald's response of May 15, 1985, to Mr. Perryman's May 13
- ''

,
. ., .- ".

,
'

,; r . | '^
. v. ' . .t . -J

'

. . a ( ' f , ,. "
*

fourth request for a transfer. Int. Exh. 35. Mr. Perryman again made written,y
4* i, .

,

' . , ,

. % % ,' .'
request for a transfer to Comstock management on May 17, 1985, explaining

-
.

, * - '.;- ? his concerns (Int. Exh. 35): |, ' .,
, ,

. .. ; s,,,
, . -

. -/ . r . .
. 4

* , . - .j .
*

w. 8 . 1.' I'm repesting transfer out of the cable pan walkdcsn due to managemens and misleading, . .,

,.t- 4
'", . 'j . ;, . , Jd,!*

,

informanon cm the part of LKC managernent and the QA departinent. I was informed that |
,. ,-

, ',.;;. |. '.j f., , j ; z. ! was verifying the as. built dimension information of the hangers and that this informadoni,, .
i

.,f,''s.''(,.F'j',y,;');,,,iV ; D. ,- I *' | ' t, , ,*d
w as nce to determine actual acceptance in any way, shape or form other than my own review |*C- .

.,~(
i at a later date for these hange[r]s to an approved design document. Any intenUon of use of

|

... <
,''*'. ' , . .' ; . ' ,i..

'
f ,,1. i

the Ibrm 7's I have signed up to this date other than dimensional verification, was nce my
' ' ' . [ ,, h['' . . , , , ' ' y * ] intent At this time, I wish to make'correedons to rny Form 7's in accordance to procedur*e d
* i'. , . .

'"'
4.13.1 to reflect this fact..

, .*
,.

' ' *-
. .'

.C
.g
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s h .,:::i,a n,.
,

a 2 : n. ;,[a m Ultimately, after these repeated expressions of concern and after Perryman had.;5,,s'[.$ ' ;[.1.y ,.
,

7. ,S'?[:A
, @|' .[: .

,

t J A W.W gi discussed this matter with the NRC (see Tr. 10,582 86), management acceded to.#
. N.i the inspectors' complaints and adopted a clarification to the walkdown procedure

kd d. M M h(.%''' h ;;;;[ M E |l'., . i ,%j. M | on May 30,1985, providing for a notation on the Rrm 7 checklists limiting their
1.y construction as requested by the inspectors. Appl. Exhs, 107,108; Tr. 3547 48,. J. % y " '; W'

, .

w i, - - 9767 69, 9878 80. But the clarification to the procedure was not made until-
'

.

Mr. Perryman and other inspectors began withholding their completed krm 7
.

,' , , . . ., t ' . ' , - . . ' . . .. .

",. .
, . ' ,- * . - checklists. They withheld them for a week before the change was made. Tr. 9679-

*

.o

80,9776 78. On May 31,1985, Mr. DeWald responded to Mr. Perryman's May-4' '''
'

,.

/ ,., . j 17, 1985 transfer request as follows: "Transfer from walkdown is granted,('~ '

.
--

.C. ., d . ; il. ' ~f N>.' supplement has been revised to include your concerns." Int. Exh 35. In fact,t .,.

* | .Comstock management Tony Simile in particular, determined to punish the
'

. . p . ., c , .;J '
~ " . dissenting inspectors for maintaining their quality concerns. Mr. Simile advised

., ,

,,'

f. .; .';
*

.. . ,'

h' Mr. Perryman, Mr. Bossong, and the others that their transfers had been granted-;p *'g.,.; #,

*'' N - but told them they would not like where they were going. Tr/969192,9723 24,
, ,

,. s: -

(-9 fi 9778,9870. But see also Tr. 3435. One inspector declined this transfer to the un-[
' '

- ; .m ''
sought and undesirable second shift. His objection was sustained. Mr. Perryman' '

'. /. .

also objected; however, his objections were not honored. "Dr. 9723 25. Aware*
>.- ,

,

that Mr, Perryman's mother was dying of cancer and that a transfer to night' ' ' ' ..; ..e .< .a .. ,

. ' , . .
- 9 2.i shift would interfere with his ability to care for her, Mr. Simile determined to..

7 . .. C.' ' : i nonetheless transfer Mo Perryman for his complaining. Tr. 9692.,
,, ,,

, .] 258. Whether or not management intended to misiise the Rev. O drawings
'

.o e:.

' ' . '
- ) later as Quality Control acceptance of the adequacy of the hanger configura.

,

' '
-

,.
tions, Mr. Perryman and the other inspectors were justified in insisting that )'' y-

,.
the procedure be clarified so that their documentation could not be miscon-'

- 4
. ;- . .

.
strued. Since the use of the Rrm 7's for the Rev. O drawings was violative of

. ,. ,
,

LKC Procedure 4.8.12, management's refusal, at first, to accede to the reason-' '
<. .. ,.. ., ,.

able quality concerns of the inspectors was more than a mere technical violation.,- ..
,

,

, .
,.

: - it was substantive. By, in effect, forcing the inspectors to withhold their' ' '
- . , . ..

,_

campleted Rrm 7's, Comstock put the inspectors to the unacceptable choice'' ' '-
>> . .

,
.;. of later facing charges of fraud (for documenting inspections never performed)p, . ' , '- -

. , ,

e f, . or being terminated for not fulfilling their job obligations. Mr. Perryman and 1- ',3
. ,

? , , x., the others' complaints about the procedure were protected activities under 10
.

,, '..',:*.,y ]s .- -

' " . ' .[" .'
~

C.F.R. I 50.7. On the evidence adduced, Mr. Perryman's transfer to second shift' '*- - .- . ..,

was in retaliation for his having engaged in protected activities, and violated
i

-
.

'

g * ,, , ,<. 0 - ,'. 1 50.7.
'"

..,
.

,

. ' , .' . -- .

n . ,, ' - *
, . .,

6. Therman L. Bowman. . ' . . L .,*3
. . . .

. . ; ' S , 7.;
'

- ;~ .' i 259. Therman L. Bowman is a Level II Quality Control Inspector certified.

in welding, configurations, conduit, cable pull, and terminations. Tr. 6770. One''

. . . . .
reason Mr. Bowman went to the NRC at noon on March 29,1985, was to reportM 'CN -

'
- .

'

.
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N- 2 5.crTI his concerns about LKC management's response to his reporting of a base metal
.'.) 5:, [J.';Y q% /i W | $ 6 ' @
)b A7.*,.*:j [*g.!','yMi.Y5M y, N;;

f. 3 [- .,. ; :, reduction problem in a structural weld. Tr. 6770,6791 %; see Appl. Exh I10 at -

. .Q' $' g r'W'.'.0
o i 3. Mr. Bowman testified that LKC management's attitude toward the inspectors.

$$' ' .y' 9 o ,i,I
was shifting away'from good quality control practices and that the people theyf,

Li . . rk .. ., . . 'T . ' h - * depended on for supervision and direction were drifting away from what the

? ., ; ?, q g ; J '.. ; [.' . , ; r N !. .' /
.

J.. - inspectors believed to be good practices. Tr. 6830 31.-

g ,|4 g. (.} f ' q.|.W .'e.
; a . c .y'; 260. Another reason Mr. Bowman went to the NRC was to support the other

:

h,.; Q ] . ;'.*'..yf:.,;.'Q .;
~g i: .; insp actors' complaints about Mr. Saklak. In Mr. Bowman's view, Mr. Saklak had.,

.

[* ] crossed over the line of good judgment in dealing with inspectors. According to,. . '*'

*| ,'',!;| 5. f. 3, ,3. . ra'M Q Mr. Bowman, Mr. Saklak's threat against Mr. Snyder was "the straw that broke, ,.

. . /,/, ' :. ; ; 'J I the camel's back." Tr. 6826,6831.,'. . .~. . s. *

",1i.,f,'*'i:.-i.ff.s.' R .' ' 261. Mr. Bowman and Mr. Saklak did not get along. Mr. Bowman con-
- -

' g [' \ y' }, j .2
2,

*
;. , . * * O sidered Mr. Saklak to be aggressive, browbeating, and arrogant. According to..

,

? f~d Mr. Bowman, Mr. Saklak had a very high opinion.of his own thoughts and;;

,.3 ,a* i 14 1 .'' how things should be done, and tried to impose his opinions upon the inspec.
~"

. .
* * '

h ., . . ,C 4 . A [ ' % tors. Mr. Bowman recalled suggesting to other inspectors, including Mr. Holley,. ,.
,

, ;* f , / j '. - 1 and Mr. Gorman, that the way to deal with Mr. Saklak was to stand up to him
* .' r

.
,

", ,9 ,4- and let him know that you wouldn't back down. Tr. 6774 75,6784 86,6949.'
, , , . ,''

'

262. Mr. Bowman testified that a base metal reduction incident illustrated '
- *

' :.

, ,

*

r. ' 1 LKC management's poor attitude toward inspectors. The base metal problem
. , - - I'

that Mr.' Bowman identified was the removal by grinding of auxiliary stect* *
,.

' i from the web of two "I beams." The web is a ve'rtical member between two
* . .. #:

J/ , ' ' ' ./
" ' '

horizontal flanges. After discovering the problem, Mr. Bowman researched
'e

f, :* , "". ( ' ,
* ' *

-
. . - current drawings, determined that the auxiliary steel had been installed by LKC,.

' '"e*' s and wrote an NCR. While Mr. Bowman was in the office trying to identify the.

> ' ' ' " , steel, his lead, Mr. Walters, questioned why he was not out in the ficki. When
''*

* * - -, ;.
,

1, .> f ' .' told of the problem, Mr. Walters replied that any damage to the I beam belonged
i'

, , , .

,'- . ' ~ ' '

to another contractor's inspecting group. Mr. Bowman took the information on., . , ., ,

.' . ' . , ' . ' . ' .' / ,, the location of the problem to Mr. Walter's supervisor, Daryl landers, and
'[' ,' (

, explained his concern. Mr. Landers replied,"Keep up the good work or we will

;.
,

.' ''* - --
.,

* ' '
l take you off overtime." Mr. Bowman interpreted the Crst part of the comment as

b . . '.
- <>

.
,

' . ' ' . -|,''. *.. c. ,I a sarcastic remark and the second part as an implied threat. Mr. Bowman related.

l. . , "

. ;* ,,; .', ,

,"''D,, i. ' the Walters Landers matter to Quality First. After Mr. Landers found out that*

3.,, ' ~ , . . ,i ' a ' "j Mr. Bowman had gone to the NRC on March 29,1985, with the other inspectors,
'

.
.

, , .

,] Mr. Landers indicated that his statement was meant as a joke. Th 6796-811,
**

|-
'

C , ' ' ,

'. . u., . . . ; ,
, ,,

, . , , . . . ' , . . 6833 78..r . ,, ,. , .

. " ..
. - . .

.

, . ' . . *;i. 263. Later on the day of the incident with Walters and Landers, Mr. Wor.'.-.

/[,, || , . .f.* [ . - [.J, i j thington (Bowman's supervisor, above Walters and below Landers) approached
'

.

't *

,

,J
..h Mr. Bowman and told him to deal with the problem in any manner he saw fit,?,.: .4 - . p . '. . , '.. ' . * , . , . .. . <..,s.

. . . ,
- and if he needed to write an NCR, to do il Mr. Bowman wrote the NCR and

-.c,
. . ,

3 . p' later testified that the I beam was repaired even though.he did not close the NCR'

.

u , c ..'
*y. .a",

'' ~

' ,. ,i sS j himself. Al Parker, the area engineer for LKC, later informed Mr. Bowman that
'

!

. - , - - *

' '

'
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*
| 4* a.

,- . , ,. .c.,x ; , .,

,: , s
''n ,;. :. . . a:. .

g;,f p ' . 1.q \. .
-

-

..h .

-W- - ,
<-. ,,

,

y y n '.n..,m.. , ,< . p. .y ' ,; q .*
- . .,r

-

s. ; .
,

. . - . m.;,, .,w {. .C.T .|,*.j.Q'gif, .. g n the problem occurred dee to the carelessness of a wortiman in removing the% fs
,,

Dfd.n'd4?!?."C.fg$g'h'i angle clips to the web of the beam in the process of removing and replacing
the auxiliary steel because of interferences with other components. W. 6813, ;

jhidNi@ *,M'.'.Y./d,T' )e.3/' ;;).':| Jy .( ,. g % .p'.J 2. , 3 . . '. ,. f 6816 17..

* G; W v. f .y ., s J.' .s (, - '264. Mr. Walters' and Mr. Landers' responses to Mr. Bowman constituted~ '

y. ;; ~ - an improper, albeit minor, attempt to discourage Mr. Bowman from documenting' C { ,- - ' -
-

.

q., . ' a. , .
. ?.. a discrepant condition.. - - *c., ,

.. o . e y' , %' .,5*

,
'*. .. p. a. . -,

. ,~ . .'C w. 7. Gregory Archambeault* ,- ^ ' <

'. .,0.m : ;.
. .* C 265. Gregory Archambeault began working as a Quality Control inspector

L .'.r ..
- e,(y. ;p.

'E at Braidwood on January 6,1986. He was hired by BESTCO and assigned to0-

. N . '. ;.
,U- j. } , >

t : work as an electrical inspector for Comstock. Tr. 12,141-42.; +. 7(
*

;- .

. , . , ,

#

J j' f 'ft . . ; . .h j 266. Priot to his employment at Braidwood, Mr. Archambeault had been'

y
', employed at four other nuclear sites'as a certified Level II inspector. Mr. Ar-'

" ' '

,..
'

~P1'' chambeault performed cable pulling inspcctions at two of those other sites,' !+ i,
. ..

/ . termination inspections at two sites, and a fell range of electrical inspections at
'

.

." one of those sites. Int. Exh.109; Archambeault, T . 12,144 46.- 4 '

'' ' '. 4 ~ 267, After he arrived at Braidwood, Mr. Archambeault underwent a series
'

.

of training activities including classroom and on-the job training. After that'
-

,- -

., ,p( - g training, he'was examined as to his qualificatioris.in the area of cable pulling;*-
' -

; :'"i'i
.-. ,,

. . 3 .g' .J 'C he passed his examinations and was certified as a i.evel II inspector. Tr.12,147.., ,

268. Mr. Archambeault was initially assigned for training purposes to the*
. , ,' - ..

night shift at Braidwood, but it was his understanding that he would be moved toe ..
.

<

,-
~

; the day shift as a matter of course. According to Mr. Archambeault, Tom Skid-' 4
-

more, the Braidwood Site Representative for Archamb(sult's employer, gave nok '. - . '. . - _ . - 3

;4 . .; ..
.' ',' indication to Mr. Archambeault that he would be regularly working the night-

'

- * < - 77s. ,, ,

.
shift, and Larry Bossong, the second shift steward, assured him that the second-

'
' '

,

,; f 3 f , ,, . , ,3 shift assignment was only for training purposes. Tr.12,142,12,691. Mr. Bossong* -

later denied making any promises to Mr. Archambeault about being allowed to- - ' ' ^ <
; .

.c,'. ''''; transfer to first shift. Bossong Prep. Test., ff.11.16,252, at A.8, A.9; Tr.16,260
'

. .
. .. .

, ,' , , , / .7MI,,. 61,16,264-65. '!he Work Referral slip filled out by Mr. Bossong and signed by-
'F

.,.
.' Mr. Archambeault on the day hired indicates "Possible 2nd Sl'ift." Attachment;. '

-

,

<? to Bossong Prep. Test., ff. Tr.16,252; n.16,264-65.
'' ' , -'

, ' '.,
,4

.

269. Mr. Archambeault has a wife and children, and working the night shift'

, ., ( - -
-

. '

, ,

caused a hardship in his family. Tr. 12,142, 12,691.-a e- *
; , - -.

.
,

*

270. Shortly after his certification in February 1986, Mr. Archambeault' ' -

.;

. ' -
. -

,

'$
'

' 4 . j! ',
'

identified a number of quality concerns in the cable area that ultimately led, -

,I . ,

"j him to lodge complaints with Comstock and the NRC of production pressure ;
* '

-
-

'7 , ,

./- taking precedence over quality considerations. The first set of problems iden- )
' -

.

~

,.
- tified by Mr. Archambeault surfaced during a cable pull that he performed* ' '

with a trainee in the upper cable spreading room at Braidwood soon after his
< .

., .

. . .
'
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certification. Mr. Archambeault and the trainee noticed a number of what he

*

h .. N , $ g 'J f.
-i.m.,.'

., v t J.,, :,..

%g '. g ,; *.

J .'. pf(,,, | , ',' j, ; C,.r j.
.l . 5.$..$ .fj),ff .:. ,Y. ,, , , '

termed "gross violations" involving cable bend radil, cable separation, damage.,

' to cables, and cables dangling out of cable trays. Archambeault, 'It 12,231-
@ ,. - t z.03.y','$f.*/ w a A ."J .|.d;,, M. i'''? 32. Int. Exh.115. Mr. Archambeault immediately brought the problems to the at-<-.

y|,"?;'[f,.y''l1'<.p?,-..(! ' tention of his lead, Don Schirmer, and his supervisor, Mr. Harry Revels, who told
'.:(e, .| 3

.

' '

him (Archambeault) to write a memo documenting the discrepancies. Mr. Ar-- s .
.

*i ; - *: . ' , . -,' |. 3, .' . ' chambeault pointed out to Mr. Revels that such discrepancies should be re-
j, . . ,, Q,, . ' , . . " "r , |,' ' . ';'. ported by means of a nonconformance report (NCR), but Mr. Revels insisted

'

.
,,

"

that Mr. Archambeault instead write an informal memorandum. Mr. Revels'' ''. - ' , . . . . . .. .,

,,. ' 't , 7 i [ /' '' , , // '( [,,$ explanation to Mr. Archambeault was that before writing an NCR Mr. Revels.

, ,

1[ 7. .. g , . ,,;. ;, , . J,
'!, V,4 wanted to check with Sargent & Lundy to see if this problem had already been

.j",'.'';. .~,,.,,'..:,, addressed. Mr. Archambeault was unaware of any procedure or regulation that
' "-

.c . > , 1 permitted him to delay writing an NCR until someone had checked with Sargent._.

,' [ ,'.j ,".' ',' . , , y |, I & Lundy. 'It 12,233 34, 12,244-45.
. .

,

' '

''
. |,7 * - 271. Mr. Archambeault also indicated to Mr. Revels that he believed that.' ' ,

-

'

'
.. the individual cables should be identified for future corrective action. Mr. Revelsc '. ' ' '

.'J ', p ' '. : , replied to Mr. A'rchambeault that such individual identification wasn't within the
*

* ' '

~ ' ' '

scope of Comstock's duties and that Comstock did not have the man hours to'

,

undertake it. Tr.12,246.-

,

~. -
'

272. Mr. Revels told Mr. ' rchambeault that he would have Mr. DeWald,A.

Mr. Simile, and some other personnel "look at the problem." In the days that. -

'. y, followed, Mr. Archambeault repeatedly questioned Mr. Revels about how theo *

' > '

- matter would be handled. Mr. Revels responded each time that Mr. DeWald,-
.

'
- .' '

Mr. Simile, and others "didn't have the time to look at it today." Mr. Revels,,
'

-
' ) did not give Mr. Archambeault any kind of response about how the problemc..

'

would be handled until some weeks later when he arranged for Mr. Simile and'
. . .

, .
'

| cable engirKers from Comstock and Edison to accompany Mr. Archambeault to' , ,. ,. ,

' *- observe the problems. Mr. Simile agreed that the discrepancies were significant..

.''J',
''

.. and ordered Mr. Atchambeault to write an NCR. However, Mr. Simile directed- '

.' '
' , , ' , Mr. Archambeault not to identify individual cables but rather to write a "generic"

o- .
,

_ '. ,

*
NCR, which Mr. Archambeault did. Tr. 12,248 52; Int. Exh.116..

" ' ' , . . ' , ' 273. Mr. Archambeault continued to be troubled by the failure to identify.
,, ,

' ,
' ' '

the individual cable discrepancies, and, on his free time over the next 2 weeks,-, , , . .
,

he compiled a comprehensive list of the individual discrepancies that he had. ' ' '' '

,'-
,

, . '; . 4 _ seen. Tr. 12,255-56; Int. Exh.117.

- -
, .

, ,, ,

u ,' 274. After Mr. Archambeault wrote up the NCR, dated March 19,1986, he'--... .

.'
'

, ' ' . ,' * ' continued to work the night shift. 7Y.12.272. Archambeault's understanding was
. . '- * -

,,

V,* .- , .

'
that any shift changes had to be initiated through the Local 306 union steward,, . s. ,,' ," ,' - . ,., Mr. George Nemeth. Tr.12,274. On June 2,1986, Mr. Archambeault wrote a,

,, ,,

3 .i. ,4 e c. note to Mr. Nerneth indicating his understanding that he had been hired to work
*

,.,. ''

'' ' '

the day shift and requesting a transfer to that shift. Int. Exh.118. He never'. ;'

, , . .

-
. received a response from Mr. Nemeth. Tr.12,275.

'

.
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' y ,' ' , , } . 275. Soon after hir Archambeault made his request to M't. Nemeth, another. .w ' '-
.

'.p: .4 Pq . ; j ' { p ' .; e. ~.*l . Quality Control inspector, Dennis Loos, was transferred from seco.nd shift to.,

7 '"j $y e.| M. .;fq','j *. ,7 l'; ' first shift, even though he did not request such a transfer. TY,12,278.g
(3 .,- . c g, +, ' . 276. Mr. Archambeault subsequently made verbal requests for transfer to

'o ,, ,.
.

". N . y .,, . . ,, g , . . ' , t
both Mr. Nemeth and his supervisor, Harry Revels. Mr. Revels responded

-t .

', '.. / ' ' , . . , ~ ' . < that he had nothing to do with shift transfer decisions. Mr. Nemeth toldI* '

,
[' * , *

~

Mr. Archambeault to submit another written request. TY. 12,279 80.
*

, . .
' ~ " ' ' ' + 277. During the last week of May 1986, Mr. Archambeault continued to-

.

'' N' ' c,., ' . - be disturbed by Comstock's failure to deal adequately with the cable damage
'' '

, , . . ~ t he had found in the upper spreading room. He came to the conclusion, after
^* + . ' . i., talking with other inspectors and observing Comstock operations, that there was

, *
' ' '

' '
, . .,,

generally an emphasis on quantity over quality at Comstock. He drafted a letter'

,. 3 , '. ..,'v,^.,

to the NRC detailing his concerns, but before he sent it he tried to resolve the'
-

I , , .; c' problems through Mr. Revels by showing Mr. Revels.a copy of his letter iny, ,

',
,/ .h ;, ;' the hope that Comstock would be spurred to some action. Mr. Revels gave no

,.s-

1 .

'

indication that he would respond to Mr. Archambeault's concerns. TY,12.364-4 . . ,;., ,. ,

n . 68..
,

~ ' 278. On June 3,1986, Mr. Archambeault was performing a cable pull
'

inspection when he noted a cable separation violation involving forty two safety. ,
,.

cables. Mr. Archambeault began to take the steps required to initiate a Cable
~ ^

' '

: Separation Conflict Report Mr. Archambeault reported the problem to Hany-

'
.

Revels who checked Sargent & Lundy documentation on those cables. Beforef's*
, ,

,
~

Mr. Archambeault could write the Cable Separation Conflict Report, he was- a

reassigned by his lead, Don Schirmer, to a "hot pull" that was about to take'

, , place. "IY. 12,281 87,
279. Mr. Archambeault told Mr. Schirmer that he was unhappy with the re-

''
assignment because he understood that procedures required him to complete his' -

.
''

'. reporting on the previous pull before he was assigned to another pull. Mr. Ar-...

''
,( y - ' . ' chambeault "felt that production was overshadowing quality" in this instance and.

- '. , n. made clear to Mr. Schirmer that he felt his reassignment to the new cable pull. , .,

was inappropriate. Nevertheless, Mr. Schirmer insisted that Mr. Archambeault

,' , ; , .
.

, .

S'* '

; i,. assist with the new pull. Tr. 12,886-88.
'

,, ,

/ : 280. The "hot pull" occupied Mr. Archambeault for the rest of that day and*
, .

) ,,T ' *
. he was not able to return to his reporting on the separation problems until the

'

next day, June 4. Id.; Int. Exh I19.' *,' .

'

281. The "hot pull" reassignment convinced Mr. Archambeault that it was
,

' '
,

* ' *

time to go to the NRC.1.ater on June 4, Mr. Archambeauh contacted Charles-
.

. ' ' '

Weil of the NRC's Regica Ill staff to convey Mr. Archambeault's growing. -
.,

concerns about an emphasis on production over quality concerns at Com-.- -.
. .,

1 ', stock. Specifically, Mr. Archambeault reported his concerns with the condition. .. ,

'

of the spreading room cables and the attitude that had been revealed by Com-* ' '- .

,

stock's reassigning Mr. Archambeault to the hot pull before he was able to com-
.

.
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','c , 4 ! ;., .' ; . '| ' . ,* . , f. ; . , s' '. , '. * plete his reports.on the cable separation problems. Archambeault, 'IY.12,311-
M| ',4, ; < ; / * , , -

.

.', f.,( rf'- ' 9, " . ' . 12. Mr. Archambeault also reported numerous osher related concerns. Ibr ex-

, , -[f, ; . 2, . S'E St.M 4,,'l ample, Mr. Archambeault reported to Mr. Weil that the majority of BESTCO

$,h..k;|[Y[b,)|g@'q;(5''k.'[7.
*; .

Quality Control inspectors were frustra:ed by Comstock's indifference to qual-
.

: -4 ," , , * p: . c.4 . 4 . . ,'. J.; ity problems. Mr. Archambeault passed on a number of comments by BESTCO
,

y ' , ' ' < inspectors that reflected their lack of morale as a result of Comstock's atti-' *

*P- 3, . ,
,

, ,

'f.
,: ;J< tude. Mr. Archambeault stated that the general consensus among Quality Control'

', f ' '1 .
,

a. . , . E ' .
.?,7 , inspectors was that those who performed their jobs conscientiously "would be

'

z J. -.' n,
.

.

blacklisted" or "looked down upon" or "moved around." In support of that be-* I ' , :/ , ,
* ' *

lief Mr. Archambeault reported to Mr. Weil that Quality Control Inspector Rick, c,....- '. ,, s J | ', ..s,,
.

,

|/ , Martin had been reduced to a document reviewer from a field inspector "because. , .5
<, '

: ,. .,. , ,..

~;. y n ",.* - he did his job too well." Other speciSc problems reported to Mr. Weil were an*.c .- ,

,

, , . , . . , . { ', '" ' [, instance involving a cable pulled in violation of procedures while the inspec-'.
~' '''

*t'.,. ,

, , ( l. - ,g tcr was still performing his pre pull walkdown, instances of nonconformance
'' ''' ' .

,

,

/' 4 : J; reports being written but "never closed in a timely fashion," examples of ca-'

" * - !,5 , ,/| ble tray overfill conditions, problems with erroneous cable markings, and other

'
.,

,- ,

'E .i .' problems at Comstock indicating a serious indifference to quality. Tr.12,312-21;* * '

. = .
.

''
,

. 7,' Int. Exh.122.,. s,

. | 282. On July 10, 1986, Mr. Archambeault made a second written request
''

, , . to Mr. Nemeth and a Mr. Cartelli for a transfer to the day shift. 'IY.12,328;
Int. Exh 123. That request was not granted. Tr.12,330.' '

', 283. At some point after July 10, the NRC u'ndertook a series of inspection'

.,

activities of Archambeault's concerns. 'IY. 12,330-34.* .

, ,
,

1 284. Again, on August 7,1986, Mr. Archarr.beault submitted a third written--

' '

request for a transfer to the day shift. Archambeault, 'IY.12,335. On August 27,. . , ,

1986, Tony Simile denied Mr. Archambeault's transfer request. Tr. 12,335 36;.
,

'. Int. Exh.126...

[ , ,* . 285. During the time that Mr. Archambeault had formal transfer requests' ' * '-

..
4 ., n pending, up through mid-August 1986, four Quality Control inspectors had been. -

-

, *

transferred from the second shift to the first shift. Dennis Loos was transferred in* .
* ' . ., .

' ''
i. ', late spring, and Ron Nelson, Ken Willoughby, and Les Peters were transferred to-

.

'

*' ' ' '

the day shift in the latter part of July and early August, after Mr. Archambeault|:.. , , , .

I , '' f, had submitted his second formal transfer request. When the three openings*''d ., ,.
'

Y ", occurred in the first shift, Mr. Revels approached five inspectors to ask if they
'

., . ,
, ,'

would be interested. One inspector, John Thomas, declined the transfer. Of the- - -
.

' '
' '

| remaining four who expressed a willingness to be transferred, Mr. Archambeault' $'
.

.'i,' ." , . ' . . , - , was the only one who was passed up, even though he was qualified to perform
'

** '

. ' , . ,

,.}' any of the open inspection jobs. Tr. 12,355-58.
*' * '

'.
"

.
.. ,

,
' ,

, |?'. '' - ' ? 286. Of the four other inspectors who were transferred, apparently only |,. ,
,.

/- . , . . , Mr. Willoughby made a written transfer request. Mr. Loos did not request,.'
- - '

' ,'
'G ,1 a transfer at all, and Mr. Nelson and Mr. Peters apparently made only oral., .,,

C- requests. 'IT. 12,363-64.
,
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/ ' ' . , , , c,Ij( 287. .Mr. LeSage then set up a meeting between Mr. Archambeault, Edison
'-

- . ..

h-|Y.',) j. ,
D.;t.c h.,

,
'c.v f.'. *,
'I. representatives Mr. Oleseker and Mr. Dougherty, Mr. Nemeth and Mr. Cartelli.

'

. m (f
c -

'j At that meeting Mr. Archambeault voiced his concerns, and the participants
"'

/, '

,b,..,''|;.$,'vi;;1 ; 'S M'. .Qrs agreed to set up a second meeting the next day including representatives'Y'-

G from Comstock and the NRC. Nothing was resolved at that second meet-
- ' e.-.

'' ".
, 'l . ' .' i- ing 'IT.12,38183., , .
-

.

: O', -
*

288. Mr. Archambeault was granted his transfer to the day shift after his
-

.
. ,

,

deposition irr this case in early September 1986. Tr.12,497 98.- - '-
~...,..-. .

. . 's- */ 289. Subsequent to Mr. Archambeault's testimony, his Quality Control
'

'

-

" '

Supervisor, Tony Simile, gave his side of the story. Mr. Simile was responsible-'

>. '

h| ' -

.
,. ''

for ensuring that each of Comstock's three staffs is equipped with enough. , . '
.

'

'y .
m ,- *

'
Quality Control inspectcrs to accornmodate inspection needs. He testified that

' * * - . ., ? .' . . . -
' ' '

he was unaware of Mr. Archambeault's written request for transfers to the first,

g.i '.
'* ** '

shift, made in June and July of 1986, until September of that year, and did
/
'

e ,, t- _! nct see the August 7,1986 written request until' August 27,1986. Mr. Simile4
,

'

,

'- - ' '

testified that, prior to a meeting on August 19,1985, in which Mr. Archambeault* <,

brought up the fact that he wanted to be transferred to the first shift, Simile's,,~'
- only knowledge of Mr. Archambeault's desire to transfer was his inclusion with,

: two other shift inspectors by Mr. Harry Revels in June 1986 of inspectors who.
. .-

were interested in being transferred to first shift. Mr. Simile indicated that the
other two inspectors had previously spoken to him about being transferred to

. first shift and he (Simlle) had promised them that he would transfer them. Simile
? Prep. Test., ff. Tr.16,180..

'' .

290. Mr. Simile did not recall whether he had heard of Mr. Archarnbeault's
-

'

' raising concerns with the NRC (on June 4,1986) when Mr. Simile decided to-

tansfer the other two inspectors, rather than Mr| Archambeault, on June 18,
1986. Mr. Simile acknowledges that during the summer of 1986 he discussed,

;f with Harry Revels, Mr. Archambeault's request for transfer in the context with
* -

the concerns that Mr. Archambeault had raised with the NRC. According to. . , , .

*,- Mr. Simile, what he had expressed to Mr. Revels was that, if he transferred
- '. . .

*,.r; -
.

'
Mr. Archambeault, the newspapers might construe that action as an effort to

'

,

remove Mr. Archambeault from an area in which he raised quality concerns,. , ,. ,
.,

- '9 and, on the other hand, if he did not transfer Mr. Archambeault, it would be.
:. ,

' ,

' -
,- interpreted as punishing him for having raised those concerns. He indicated-

.,

that this conversation took place after he had already transferred the other two
. - *

.
"

- ' * inspectors to the day shift. /d. at A.13-A.14.

291. Applicant did not call cither Mr. Nemeth or Mr. Cartelli to confirm
-

' ' _
,

| Mr. Simile's testimony that Mr. Archambeault's written requests for transfer
-

. . ..,
'

.

' . '
. . . , '

-

were not transmitted to Mr. Simile. It would be odd if those written requests had
*

not been transferred to Mr. Simile since Mr. Simile was resporsible for staffing
4

.

'.
.'-

''

the three shifts (id. at A 4), while Mr. Cartelli and Mr. Nemeth were GE MCIS>
*

[' , project manager and union steward, respectively (fd. at A.16), who would have
'
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M kf,*3.9 N.I.N hf * * no authority over Comstock's operations. Furthermore, Mr. Simi,le's testimony
.

E5 about his concern over transferring Mr. Archambeault being misconstrued as
h |. ,- Yb an effort to remove him from an area in which he raised quality concerns is
3pk,Yh$'MN.h.g,.h% d h E.,.y..- d fj:.'';;.. implausible, in view of Mr. Archambeault's previous oral request for transfer

t%'* N5 UU..?,'/M;"Q,:.r.7,;.[$;'[y;,O'i',;K'7|[Q.*M
.: ,1 of which Mr. Simile was aware, even if Mr. Simile was unaware of the:

d.2 4 |.4!, i? 4 9 appearance that Mr. Revel's statement to Mr. Archambeault, at the instigation
, ,

two prior written requests. Mr. Simile's explanation does little to change the

4' y/ @i . ; ' ny .W , O , of Mr. Simile, that a transfer of Mr. Archambeault would appear to the NRC or
,

|; . . ...q.,, 9 - |t .

|]( S Q/ 2,., ; * Q,' , ; ,].,.(f.;1 newspapers to be retaliation against Mr. Archambeault was a cynical attempt to
,

* n.:7 : c. ' O inform Mr. Archambeault that his request for transfer would not be granted as,. 2.; a .. . .* - -
,,

hJ/' punishment for expressing concerns to the NRC,.c ! *.
,..| * * C,L'.. q,?; ,i'"

|| ;' . ..

'', ,* : ' * S| Mi . // | 4 292. Mr. Simile also defended Comstock's position with reged to the 6rst6 -

.
.,

: . ;:* '. '[.h c,p 1 '|y ,y:/ h|rd ',Q .

concern raised by Mr.' Archambeault, concerning the numerous violations that
.

'

* 7. , ' j , X %.j;/r.f|"$'Md
Mr. Archambeault had observed in the upper cable spreading room for which,.- -W.. , ' ' ,

*
,^(', . . , -y

,

eventually, a "generic" NCR was written. According to his. thesis, a "generic"
.

,c NCR should have been written in that case, without containing a listing of' '

t,'.
**

( , '/ 6.'i t'.
'

' . , ' .,J,' '%O individual cables that were discrepant, in order for the engineers to consider*-
.. . ,

' ^ ! - " . ' ' i. Mj other cables that might be discrepant because of the same problem. Nowhere
.

;, j
'*-

in his testimony was he able to offer a reason why a listing of the individual.< . . 4 . -

cables that were already found to be discrepant would preclude the engineers' w-
', ,' ''

; from examining other, related cables for the same condition. Moreover| as he. . -
.

,

: - - N- ; conceded, any engineering disposition of a discrepant condition that appears to
- . , .. . .

'' have some generic problem would be reviewed for its generic basis. The only- *-

' , ' , * ' . , conceivable reason for omitting the individual cable descriptions from the NCR* '

, , ,

- ; ; would be to facilitate a dispositioning of the NCR without requiring a correction '
,

,

*- *" ''
of the individual discrepancies already identi6ed by Mr. Archambeault. See

' '
-

.
.

'

TY, 16,230-48. In fact, the only list ever compiled of discrepant cables that-
. . . , ,. <

,

| ',i,*',,' ', q , .4,' (* Mr. Archambeault had observed was compiled voluntarily by Mr. Archambeault-

,

" *, '

, . , . . . within 2 weeks after he had written the NCR It has never been asked for by,. .. , .,

c .g. g . ',%... ,, '

. " . ~ .O ., .u,
- .

Comstock not provided. Tr. 12,255 56; Int. Exh.117. There is no indication- . |
.

1. . . .

that these discrepancies, involving over sixty cables with multiple discrepancies )
..

' . , a y' ".

i .'' . , .'| ~" ;
..j .

(Id.), have ever been individually addressed. i..

,- . f . . ,' . ; : q',s 293. With regard to the incident involving Mr. Archambeault's having-4
.

,

'

? ',Y *
'.

been temporarily assigned to the "hot pull," Comstock appears to have acted. / * w. ' * ' , ,' |,..,.

|# ," ' properly.The exigencies of the situation, the short period that Mr. Archambeault',
* '

..,
,.,. ,

*s- .f m' p. was taken away from his current assignment, and the absence of any indication-*
, ,

3.,., j /, '.'. , 0 - |' 2 that Mr. Archambeault,'s superiors otherwise interfered with his reporting of the*
.

,

,',':,' '', %;~; > '.i 4 A !. ; ;','Vf cable separation violations (which he had already reported to his lead, Harry. " ' . .:a ,

' *r c. ' ; , .|. Revels, but had not yet already written up), suggests that any interference with i

j? 9 M; .f. .f .,' , , ~|
' , , ,

*

.

Mr. Archambeault's documenting a quality problem was unintentional and not.

p,.....< ( .4 e. 2 1 .,; ,, violative of the company's procedures. Similarly, except for the cable spreading-

s . .c.~. ..., . c. . . . , room violations, discussed above, it does not appear that the other quality. '

,, -
. .

*
e .m

-
.

' '
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#
il concerns expressed by'Mr. Archambeault have been substantiated as involving

- '

, g# .
'

,

; Comstock improprieties.
'''

, , , ,

;' V |..n .., . .,v.s.'.i .',,,
' '

.,

M. ., ,|
. < . h.y,!.f. ). j . ,..$, ,,% A ,

' *

8. Richard Martin - Cable Pulling Inspection incident..,,

. . , ..O N 294. Richard Martin began performing cable-pulling inspections on the sec-
.

' *-

t. 3:
, ,

'

ond shift in October 1985. In early 1986, craft laborers and craft supervision1.: - .- .
.

'
'

. . - had complained that their cable pulling activides were being delayed by unavail-,( . ability of cable pulling inspectors. Rumors circulated on the second shift that; ,

' *
Comstock was. going to replace the second shift cable pulling Quality Control.

'

3 -
. . supervisors in an attempt to "clean house" and climinate any delays or potential

conflicts with the crafts. Th 12,698 701.... M.
'

. .

295. On April 28,1986, Mr. Lite and Mr. Lechner took over as second-.',.
' 1' , shift cable pulling supervisors. They held a meeting with all the second. shift

.

>'' 1 - <

' ' y cable pulling inspectors | At that meeting, Mr. Lite assured the Quality Control,, ,, - -

,' ,- inspectors that he was not "out to get" them and that he and Mr. Lechner were
* *

,

'

there to make sure that Quality Control did not get unfairly blamed for delays
- .

that were really the fault of the production side. On the subject of inspectors,
, ,

1 who required assistance in performing their Quality Control inspection of cable
pulling, Mr. Alte said that if an inspector needed help or assistance on a pull

.
,

he should get it whether it' involves vo, five, or even seven inspectors as long'

as the request is reasonable, n.12,70103.
296 A cable pulling inspector is responsible for verifying that cable instal-

lation by the craft conforms with LKC Welding Procedure 4.3.8 (Rev. G). Th
12,200,12,148-49,12,704. Unlike most other types of inspections, a cable pull
inspeedon is an "in process" inspection which conforms with LKC Welding'

Procedure 4.8.8 (Rev. E). Th 12,162 63. The reason the inspector's presence is
.

*

necessary is because victations of the cable installation procedure may occur
.

,

during the installation process but may not be apparent after the cable is in-
.

* ' '*

stalled. Tr. 12,183 84,12,20910. Ibr example, if the craftsmen coil or twist the
-

'
'

cable too tightly, the minimum bend radius set forth in the governing procedure,
* *

may not be met, thus possibly damaging the cable. Tr. 12,765 66. This damage
. -

,

'-.- '

would not be visible upon later examination because the cable itselfis enclosed'
'

' ' " #-'
. . in thick rubber insulation. See Int. Exh.135, Part 2.

, , 1, . , 297. It had been a common practice on second shift for Quality Control
inspect 6rs to assist one another in conducting cable pull inspections. On lengthy,

! '

cable pulls involving multiple bends in multiple rooms, the common practice was,
,

' '
- '

to have the Lead Quality Control inspector follow the head of the cable dowTi the.;.,
,

'
,

length of the pull while other inspectors stationed themselves at various bends-
,

, ,'; ',
. , .; and in various rooms to ensure proper labelling and to assure that the cable was

-.

not binding or subjected to stress or bend radius violations. A,dditionalinspectors
; .
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. M .9i. . ' i L : .7 Ydj'/.',CQ|.N,f..'d.$:
'

1,f *. were also used in places where the cable dropped or rose through risers from

h;[i: " &...hh-M.'[M,N.'(* . ,1 * 7,
8 one elevation to another. Tr.12,7(M 06.

.
M

'rfi$ 2E 298. The number of inspectors that were needed to assist on a pull depends

M Y'/N.5'.M)%.CNy*$,'k's.:,'h..L*,
,P on the number of rooms, principally, but also on other factors such as the numberg . k Qf #
-

of bends. For example, a cable pull involving a run of three different rooms
Q.gQ';,q ,j*g ..n,.],? might require anywhere from one to four people to assist the lead inspector,.

, M , J, |7,4 , s . , -( , . , depending on the number of bends. hit. Tbite and hit. Lechner's predecessor,
,. ".. .' ' hit. Fray, always found a way to accommodate Quality Control inspectors'

" ,

..."3 ;*
- .;

w ' ; ', i ' . .; w ; ' : , < , . requests for assistance in inspecting a pull. There were twelve to thirteen cable-
*

.'' pull inspectors on second shift so that there were generally people available to

.

..

'' V .-W y,. ' ' . . .,
.

, ,

- i. . ,y ; f .' ' . |''" use as assistants on a given cable pull. Tr. 12,706-09.' '

' i 'f , e . ,|n ', .' ' , - 299. The first evening that hit. Thite and hir Lechner were assigned to. ,.

j,"'7 .: second shift cable pulling, hir, hfartin was assigned to a complex cable pull
, . , ' , ' . <;l ,'f 1'y ,'' of approximately 350 feet that went through seven different rooms and around

"
- . .

r ; , ' .i ' " ! approximately twelve bends of risers. hit. Mart!n performed a walkdown and
'

-

: '. ?; ,, -
'' , . , ' ' "

' E,

determined that he would need at least three and possibly four inspectors to,';,
,

'
- assist him. Tr. 12,711 14. When he requested assistance from Mr. Lechner,.

. ,,

,
-

' '
Mr. Lechner replied that "we were going to be doing pulls differently, and that'

,

t we were going to pulling - doing pulls by ourself " hit. Lechner told Mr. Martin-

,

that inspectors on the day shift normally worked without assistance and that.

'. Mr. Martin "could just go ahead and do the pull by (him]self." Tr.12,714' >
, ,

' 15. When he denied Mr. Martin assistance, Mr. Lechner was aware of the
length and complexity of the pull. Mr. Lechtner denied the request in spite of

,
, ,

the fact that there were perhaps four or five inspectors who had no other pulling-

.
'

* *
'

assignments and were free to assist Mr. Martin. Tr. 12,715 16.
,

'* 300. Because Mr. Martin had misgivings about one inspector's ability' *

to monitor such a complex pull, he wrote Mr. Lechner a note which he
,

N described "an official memo" asking for the assistance of triree inspectors on'
- - -

,- .

, 1, . . .
'. i .

the pull. hit. Lechner refused the request and when Mr. Martin insisted that'.-
,.,, .,

- q. .' ** the pull required more than one inspector, Mr. Lechner replied "Fine. You just'
.i .

-

sit there. We'll get somebody else to do it." Mr. Lechner than assigned Don
'' - - c., , ,,

- , . ..

? '. Schirmer to take over the pull. Tr.12,718. Mr. Schirmer performed the pull with' * ''
.

h. .,~i*': ?., the assistance of a trainee. Id.
., .. .,

' ' ' -
.

' ' '*

.
301. As stated above, determining the number of inspectors needed to* .;,,',,j,' ,* .(,

,

.- . ,;,.'. assi;t the principal cable pull inspector depended on the complexity of theL.

,. * , -

... pull and was made by the principal inspector after conducting his or her.
,

pre pull walkdown. After making this determination, the principal inspector3 /, , ., J.. , ..
,

, ,,

would inform his or her lead who usually authorized him or her to "grab",' ..'.,'g,...', . , ', , , .
* * * ,, '

' ' -
. whichever inspectors were available. In the event that there were not enoughi ,. '. i.

' , -
'

5 q .(- ),
J'

'
, , , - other cable pull inspectors available, the practice was either to postpone the'''

,
' '

pull until enough help was available or perform the pull using the "pull and< .. ,. ,

coil" method. Tr. 12,706-08. Under the "pull and coil" method, the cable is* - - -

,
,

q.
.
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pulled and inspected in sections. At each interva'. the remainder of the unpulled, s - . ,
,,

cable is coiled while the pulled section is being inspected. As each section isu -
,.

. '
. ,

, ,

,

,, .i. . . ' . .
'

completed, the cable is uncoiled and the pulled section inspected. Tr.12,708, -,
,

. ., j '. . y {, , . g. . ;"q . .' .
. . ' '. , s , c

'

, i 12,770-71. Mr. Martin was familiar with the "pull and coil" method but never>

'<'' '

used it himself because he thought it an inferior type of inspection since the_

'5 *- '. increased coiling of the cable heightered the possibility of a minimum bend
' '

, .

radius violation. 'IT. 12,744-45, 12,765 66, 12,771. According to Mr. Martin,'

, , .
*

. Mr. Lechner did not indicate that &e inspection could be performed using the. .

"pull and coil" method, or that there were no inspectors available to assist,

Martin. Tr. 12,715 16.
'

'

302. Mr. Martin had been assigned to a particular t.: aft foreman, Mr. Mur--
. .

phy, all of whose cable pulls Mr. Martin inspected. On the evening of April
28,1986, after Mr. Lechner assigned Mr. Schirmer in Mr. Martin's place to the.

'
,

disputed cable puil, Mr. Lechner also removed Mr. Manin generally from his<
,

assignment to foreman Murphy and replaced him with Mr. Schirmer. Tr.12,719..
-

.

'

303. De rest of the evening of April 28, Mr. Martin simply sat in the.

office and was not assigned any other cable pulling work. De acxt day, April
'

29, Mr. Martin was assigned to perform hold tag verifications, a task that lasted
about a week. Tr. 12,721 22,

3N. On April 29. Mr. Martin asked his shop steward, George Nemeth, to
, arrange a meeting with Mr. Lechner and Mr. Tuite to clear the air. Mr. Nemeth

told Mr. Martin on the night of the 29th that he haf. set up a meeting withi-

Mr. Lechner and Mr. Tuite for the night of the'30th. On the 30th, Mr. Martin
-

'

went to work as usual and Mr. Nemeth said he would contact Mr. Martin when
Mr. Lite and Mr. Lechner arrived for the meciing. Mr. Lechner and Mr. hite
never showed up for the meeting. Mr. Martin discussed the situation with
Mr. Nemeth, and both agreed that Mr. Martin should take his concerns to the,

NRC. Subsequently, Mr. Martin unt to see Mr. Kropp at the NRC. Tr.12,728-*

31.
.

305. After he finished the hold. tag verifications, Mr. Martin was assignec.

i no further cable pull work. He occupied himself by a.ssisting other inspectors on,

his own initiative; no one assigned him to help them. Dat situation lasted for,

approximately 2 weeks. In mid May, Mr. Martin was taken off the second shift.
reassigned to the first shift, and assigned to do clerical work for Mr. Seese. He, . , , , .

,
' ' '

was given no further inspection work. 'IY. 12,722 24,
'

306. Shortly after his deposition in this case, Mr. Martin was reassigned to
,

..
,

'

the third shift, on what he termed "clean up inspections." Martin, Tr. 12,726-27.., . , .

,' 307. NRC Staff appears to dismiss the incident on the basis of Mr. Martin's.
, ,

,

*
. . . testimony that he did not regard his reassignment to hold. tag inspection as either,

.
'* '

harassment or intimidation. Staff Prop. Fdg. 455. Staff, however, misconstmes. ,
,

*
'

Mr. Martin's testimony. 'Vhile Mr. Martin did not wish to charge his manage-. .
, '

ment with harassment or intimidation, or otherwise impute to management the

.
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modvation for his transfer as retallation for quality concerns, he was not ab-,i.

7/$fT.D11.,f.if k.%@g$a.7,',% solving management from thos'e possibilldes. While Mr. Martin did not want

$,i../-in D m W'@Mo s'YQ to be a "judge" of whether it was harassment (TV. I1774), "point the 6ager"L

!@[~ '/N:$Y
*;' N M .hb ('It 12,775), or "cry harassment" (TY 12,778), he felt he was mistreated, that

.. .)Mh'[ h..jf,jhM there was a mismanagement problem, and that it was unfair that he was taken

.. Q..'.q'.,g.<., d, ida, .M.-'B :~.'.f yoff inspecdons (Tr. 12,774 75). He was not making a judgment that it was not
t ., / . . y, 9,-M W: .s harassment. Id..

". ' .'*[.4 Q~[i ''- N|l, #
d. .!? 308. Although management has considerable leeway in providing staffing

7 :.

, H g '* j % . JJ" '' , [.) - [ 5
'

for various activides, it would be improper to requite Quality Control inspectors'

to approve an installation in which me inspector cannot verify the process that'.M ' . '..p',;,< ?|:' 7 .. . .

' , ,2;nf >. :., ' ,g', . .''''+ ,; ci, ft :-
he documents. If he cannot verify compliance with pull requirements, such as' T. Q' : , '- ; ,;;

,

.f. ! .'?S compliance with bend radil limitations, either by observing all aspects of the,

[ ; f . '- ( .' l.c ^ (', '. j d pull himself or having other quality personnel assist him by directly observing
*'

.,p,.9 '' . n., ? ,;W j h those conditions, he should not be required to document an approval of the*
~i

.
*

, :'; J fi . , . 6,; .7 ,, . , , c , K, i process. Furthermore, if he complains about his inability to verify the compliance
. . . , ~ , ;. 7 . . A with installation procedures, any retaliation agMnst him for his complaint would- > .

,

'
i

t* violate 10 C.F.R. 5 50.7, whether or not the inspector elleges harassment or'; .
; --

.
' '

- .

* ~.' 1' intimidation. On the evidence submitted with regard a this incident, Applicant.s , ;, .. . .. .

has failed to sustain its burden of proving that Mr. Martin was not removed from* ' ~> - '

cable pull inspeedons in retalladon for his raising a proper quality concern.
'

-
. .. s., , .

. 4

_
j 309. On the other hand, the denla! of Mr. Manin's r quest for additional' ''

-

, ,,

inspectors on the cable pull did not appear to institute a new company prac.- *

: . V- 1 dce. Other inspectors appeared to receive assistance on the cable pull inspections'
,

, ,

when they requested it, although they may not have received the full number(. . . ,,
,

, ,

of assistanu requested. See Tr. 12,746-49. The denial of Mr. Martin's request- - **
, ,,,

for assistance and his subsequent transfer from cable pull inspecdons may have'.
*. -

.

' ' ' ' ' also been due to personal animosities, not merely the quality issue raised by.' ,' . , .
" 4

.
,

. , ' *
," .' A ,' i.

- . , . ' ' Mr. Martin. See Tr.12,775.
,

,

. . ( ' ~ : .u,, , . , , , .
*.g'e*..! . ,; ,

-
. * . .

,,

; y J: . . , , ' . .f. j* . ' 9. Miscellantous Findings. . . ,.
- r,, y

' . . ;* , ' ' . ' ,;' .g / ' ' .. .
. .

.y . . ? 310. Quality Control Inspector Robert D. Hunter was properly terminated-

' . . * * , , . ( J *', t .c. | for inspecting through paint. See Tr. 8469 9084... .

- !. . ' ' ! . ;
311. Quality Control Inspector Dean Peterson was improperly pressured',N: ,.'

' | ,,
,'? .; ,Y . *,

,,2

-

.-

- -c- , . < .

3
by Comstock management to ins;,cct welds that had not been fully cleaned of

"

,e. ,.

* * ' ,

paint. In order to increase his production. Mr. Peterson resisted this pressure. .
;;

..c 'i', '',. . , f . and accepted a transfer out of that depanment. See TV. 5905-09,5915,6039-42,'-

'

.' . .<| . . ,;*. . . ;3 .') ,H 6099 103.' *
.

,. ' ' *i; . f.".- . , ,}, 312. Quality Control Supervisor Richard Saklak's threat to fire Quality- y, .-

c. . ; '/ ' ^7-', l. Control Inspector Franco Rolan for not identifying a craft electrician on an-],t.f' 'O*i*
.

- , ', NCR did not constitute harassm;:.t or intimidation. See TY. 4665 69..

.
; ,

e

*
I

r.
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313. Quality Control Supervisor Richard Saklak threatened and abusedy , ~n .

.
'

, ;{ '; ',
*

Quality Control Inspector Milre Mustered in attempung to coerce Mr. Mustered- c. q , .. ,, . . .
,

';, ,s 1.*,' : . . . - '; - f ? , J. * Into retracting three ICRs on the grounds that Sargent & Lundy engineers - !
'

.

. * Y..' 0 : i. .( g li.'3. ,. ,? .U ,'F * wem going to delete the design specificatie's. Mr. Sehk's actions constitutedJ;f-/4 , . '
'

' g r ,; , , .g V - harassment and indmidation of a Quality Control inspector to impede him in the''#g'\ '
,

-

*

proper performance of his tasks. Mr. Mustered successf ully resisted Mr. Saklak's"
.

,

> ,*

.* i >; threat and wrote the ICRs. See Tr. 4970 72,5900-03 -.-..
.''

. .

J' 314. Herschel Stout was properly repnmanded for extremely Icw inspection.- . J '
,

*

production. The use of Comstock's daily status reports to verify his low-
. .

*

.' production does not establish the status reports as a tool for estab!!shing., , .

;. #i i produedon quotas. Because of his extremely low production, Mr. Stout's case
' - ;

, was unique.
'

;. 1
*

-
, ,

', ,
, .

, ;- |;... ,,

J
. ,

* '

. D. . Grid Area Weld Inspections1, ...

c ,,

-

: *. * - c; 'i b- 315. In 1981, Qu'ality Control Manage: Irving DeWald had worked at
,

,

e Braidwood as a Level II QC Inspector for L.K. Comstock. He and a few
'

+

,' other weld inspectors including Richard Manin performed sc> called "grid. area': -

,

;, basis"inspeedons, documenting large numbers of welds on single. inspection-

reports. DeWald Pref. Test., ff. Tr.1700, at A.19. There was a general and,

consistent belief among Quality Control irgectors tht Mr. DeWald had signed
*- .. -

' ' " a checklist that documented his inspection of a thousand or more welds in-
.

,
'

a single day. Eight of the Quality Control inspectors who testified had heard
,

.-
'

through general talk among the inspectors of a Mr. DeWald 1000-plus checklist,
but had not seen it themselves. Hunter, Tr. 8495 98; Martin, Tr. 8294; Mustered,

'

,

TY. 506162, 5086; Rolan, Tr. 4762 63, 4769 71; Stout Dep., TY.144 45;.

''

Klachko Dep., Tr. 192, 265 66; Hit Pref. Test., ff. Tr.16,608, at 3; Gorman,,. -
*

Tr. 581718,5828. Six of the inspectors that testifled claimed to have actually.
* ' * '-

seen one or more DeWald 1000 plus weld checklist. Bossong, Tr. 9848 50;-

Bowman, TY. 6890-91: Holley, Tr. 5154 56; Perryman, Tr. 9652 57; Peterson.
- *. .

. ,.
~

'' Tr. 5933 35; Wicks, Tr. 7151 $4. .

, ' . " .- 316. Mr. DeWald testified that he is "pretty certain" that he had never doc-.

. umented a thousand or more welds on a single inspection checklist. Tr. 4092. He- , - -

, ' , ,
,

.-s' '

doubted that it was possible that he ever did so. At the direction of his Super.
" - .

.

visor, Tony Simile, Quality Control Inspector Bowman undertook a search for. -.,
.

'
,

- *" \ this checklist during the course of the proceeding, but was unable to locate the,

.' ,' '
. document. TY. 6894; Bowman Pref. Test., ff. Tr.16,000, at A.13 A.15.. . ..

'.)'- l'
- 317. On deposition, Mr. DeWald had been asked the maximum number of !
*;. -

.
.

- l ,'. '^

, ,, ; 7 welds he had documented on a single checklist and could not remember, until
'

,

found in a casual scarch through his old weld inspection checklist, documenting
',;,.

..

,

.

*- -
' ,

'.D ', 3 , as many as $51 welds on a single inspection checklist. Tr.15.000; Int. Exh.19.
'

;. :....
.

648 |-
.

.

4

.

s

:
4

9

% *

_ _ _ g_.- .g g.-- a---



.;v
^ :., c , .. n

* .',
'm ' -- ,. ..;;.,7. : ,~ - , - - p~

"' .U'-. . *

i '.nf $ ' .; % i,W. j
* '|' -

[. .Q(.s .
'*

?Q .\. t .
'

.~t ''

%t ,|...
,

. . *'

x. ~*' . ' , . . ~>.- ,, , - |
..: ,

. , v ~. m. ., .e - . ~ , ,s -s'.

+ "!,'.(. t. f.v. ., r ^ > , + ~,' -f
., . , ,, . ,

. ., . c .
..

.. ,.; ., , ..~
'r'. '

c ;
~ >"

, ,

' g: f. ,
' '

,
. . , ,- :,. ,

, .
,

. v. :M, ', . s . ,p , (
* ."*- .~ .|, +-

, s
n

.
,,

-
. <~

..
n, . ..

. .M/ a. - s: .. 'y t y,
~ ... ,

J m. :> g.q. y , , 3 w. . ,.c
<.c.-- .

. .
,..... . r.,

A - : . . . .,,

, . . ,. ,.

. ...

)
,

,

y .s N,
.

-
. m

3,. M p' . ,' U ,., j n g |.,

YN.:.*Q...[a'a.xbS'h
'

.i ,

. ~ _ gi
.

e;9,4... @:;;;,f-t.sta, M +M ':qi . g.
;. 318. Although the inspectors originally believed that those inspection

. .,. . , n .
.x , ,d e.%. .. ~ , >

,y ,,, p*
checklists represented inspections done over the period of one day, they were

w, .. e . ?h e. < ,.cM. Q' ,, ,p.e

M;"f8@;6S*.gM)f#1/1f'jg'SM,%'
'

EQ'I$rb subsequently informed that the checklist could have been the result of sev-
,

.J .

h. eral days' work. See, e.g , Tr. 6892. Mr. DeWald testified that, while the in-M ','
%,'sd. a .* :.b, .' . 4,74A .s ; p. h.spected welds may have been covered by a fe checklist,"it may have been.$. .'G'. .@.7,; f /.7c $;'hpg,'qc;,.rj.l a day, two days, three days it took me t, ,mplete all the particular inspec-. .j. v . 3, ' g .

,, ,
,

tions." Tr.1482. With regard to the particular checklist covering 551 welds
' . ;9 ;.5' ': i . ' f.',',,' i[,$ 4"I ,L. . g , . (Int. Exh.19), Mr. DeWald believed that it took 2,3, or 4 days to complete hisM, iiFl

' '*

: .~ ..'
,

. f. c . . . ., . .

,/ 3 Q, . ?,. v. .'5
inspections. Tr.1490. He had found all the welds acceptable. 'IY,1491. |

. .. .

. ' II,.9.W, .', . " .; [ '
''

w ,; . / ). ' . . .|| " ... . : "j 319 Quality Control Inspector Richard Martin had observed a checklist.

7 J. '. ? ..

; . W,c'', g .'N ,;overing sixty cable tray hangers and associar.ed auxiliary steel that could have |
,

q ", hf 'm . '.[/ '. e. . ,C J, ,O,* u.y.; j,M- covered up to 2500 to 3000 welds. Mr. Martin, who had inspected on the grid iM,.,.'.'. ,

. . .d ; basis alongside of Mr. DeWald, recalled actually inspecting on tbc order ofw., . .,.
i

f, 7 , ;9,, J . O ;
;p;.; '' , . < ,.

cU.' 'q .7
',

300 to 350 welds in one day. Tr. 8376. Earlier, on deposition, he even recalled
,.

*
-/ ,

. Mr. Martin had also seen a
: .

|. F . < s .. t. ,.. 3 inspecting 500 ' welds on one day. 'IY. 8377-78. .
,.. 3

';,; ,.o. ... 2 -.
.,

-

4.>: ;) < , , . . (' ' checklist filled out by Quality Control Inspector Thomas with over a thousand'

.

welds. Tr. 8294.* ' ;| ; .. . ' , . , , ;..,
320. In December of 1984, Inspectors John Walters, Mike Blake, and Dan,.

'
- -

fT. 4
',

1 Asmussen reviewed a 1979 checklist by Quality Control Inspector Richard~ ~ , , ' , ,
~ *

. ,

Yankeltis, documenting, on a single sheet, the inspection and acceptance of' ~ e*'
,

: ,

, ?, . ~ ' 1166 welds. Ir) a letter of concern to management, Mr. Asmussen stated, "I'
*
. > .

. , ,

can not accept a 0% reject rate for that many welds' inspected." One of the/ Y '
. .,

seventy-seven hangers listed on the grid inspe: tion cover sheet was later the* . ;, ' ' ~ (,, , ,,

,t . ,- subject of a 1984 reinspection which identified extensive welding defects not
,

, . '', identified in the original grid inspection. Mr. Asmassen, speaking for himself and" ' , ' . - ' '/
the other inspectors, indicated that they recognind their responsibility to bringC ''

'
,

, ,

.' . ' . ' < .| their concerns to management's attention and felt that this situation deserved
'

- .-,- ,,

< . , ,, , .c a, "immediate management investigation." Int. Exh.18 at 5-6.'
+ *

. . ' '
- .

.

,.'.. '* . ' ....

, ,.7 ,.. 321. Mr. DeWald, as Quality Control management, agreed that the total,. ' '

, g

, . ' f. number of welds (1166) being inspected in a sit gle day did appear to be aJ , " * } n ' ,' j, , '. !*
,

'
.

' . . - ', . '; - considerable number for one individual to accomplish. However, he dismissed'd, . , 1;.'
- . . , .

"; '>; . . S ,,.'f,' that problem on the basis that the inspections wnttea on the checklist could
,

: possibly have represented a total of several days' work. He dismissed the other

| *I *. . ' *p, <.
y . i*"R :

concern, regarding the acceptance of all the welds, is follows:.'r.,
- o, . j . . - -

,,
,

r
. . . ;. . '

.- - 2 .

* *. .

" , ,; r., .j 'lhe other questjonable item brought out by Mr. Asmussen is retc (0) rejects. To him this
,,

, s- .' ,*

,i ...-( . , }, is questionable, ahhoug, it is felt the individual was a competet i.tspector.
,

'* * '

. -. ,,

7 T, , , , .a' *: s . .,
'

... . , ,
. m .. ,

9 ; .q '. ' . .-} , g .r. .;-| Mr. DeWard concluded that if Mr. Asmussen had any question concerning the.
-

, $ >; ; , ' , . J . t ,. ''.3 validity of the inspection, he could reinspect the items himself "to ensure a good*

. .. ,

' Y ' [i. g.7 , . [ * ! ' . ' . valid inspection." Id. at 1.'
.-

,

,, ,

.
* '>

. ~ ..
e

.

,
.

,

eQ
*
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322. As Mr. DeWald described the grid basis weld inspections, there.was.c -
,. .

[ only a small number of inspectors, they would complete an area, document it
'

-
..

?, f.l.,.' , . .''[ ,3 , [' }.',!. n . . . . . %
. .

:.
.' / . .

, on the PTL coversheet, a1d fill out the inspection report on various days. Rey., -

'

did not complete their irupection reports on each and every day that they had
-

" '
;

. - ~ '

-
, , , ,

;P - > . . . , done inspections. 'IY.1479. De reason that they didn't fill out inspection reports. , .. ..

as they completed each cc'mponent was because there were only three er four,
-,

,

'

." inspectors covering a hundred. welders. 'IY 1483.
-

. . ,, , ,

, 323. Mr. Martin, who had served as a weld inspector along wi h Mr. De-
' '

-

Wald, described the weld inspection documentation practices in more de-. -.'..
rail. 'lY. 8343 78, 9384 97. As a rule, no official documentation of rejectable

-
,

,, y conditions was ever made ur.less the craft couldn't fix the defect promptly. Only
*

.

* *

then would an Inspection Correction Report be issued writing up the de--
,

,

fect. TY. 8349. Mr. Maitin ws!d simply note rejectable conditions in his per-,. ,

.

'
t.cnal notebook without indicating the identity of the welder or the particular,

- '

.-t

weld found defective. Tr. 8351. Only acceptable items were documented on the...y ,:.

off.cial weld inspection checkl.st Tr. 8352. This system,' employed by Mr. Mar-
. s., .

'

tin and the others for perform.ng and documenting weld inspections, was not
--

, , . .

.' provided for by any Comstock quality procedure. Tr. 8358.
-

3 24. It was not until October 1983, after a Commonwea:th Edison Company. ,

'

audit, that the practice of docurr.enting weld inspections on personal notebooks
and completing checklists later in the office was uncovered and brought to an

'
, .

'

. . . end. '.T. 9570 77.,

'

32f. In 1984, Mr. DeWald t3ok newly hired Level III welding inspector,

-

Worley Puckett on a tour of the 3raidwood facility. Mr. DeWald pointed out.,

welds 13 Mr. Puckett that he (DeWald) had inspected when he previously worked,

as a Level 11 weld inspector, ne welds were on a large hanger. Mr. Puckett*
'

- testified that although he just glanceit at the welds, he saw welds ths.t he (Puckett)
.

would n3t have accepted. De welds he had observed had undercut, excessive,,
'

, -

spatter, slag, overlap, and excessive craters. Mr. Puckett indicated that he would'

not have aad inspectors working for tim that would have accepted some of those,

' '

welds. Tr. 6215 17.

326. Robert D. Hunterjoined the LK. Comstock Company at Braidwood in,

October of 1983. Within 30 days thercafter, he became a welding inspector. He, .
'

had had p'enty of experience as a welder and welding inspector. Tr. 8471
. ., .

,
'

.

81. When he first began inspectiag a: Braidwood, Mr. Hunter was asked by,

. Quality Cortrol Manager Irving DeWald to review some of Richard Martin's
welds. Mr. Martin had been one of the few inspectors inspecting welds under

-
. ,

| } .',
the grid system, and had been tra'ned by Mr. DeWald. Mr. Hunter reported

*
,

,

to Mr. DeWa'd that Mr. Martin's work was lacking in certain areas. Mr. Mar-
4

, ,
" '

tin would miss things such as undercut, cold. lap, and other things of that na-
.

.

'c ture. Subsequently, in early 1984, Mr. Hanter accompanied Mr. Martin to the l
' '

field, reviewed Mr. Martin's work, and ciscussed Mr. Martin's prior training

*
,

'
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,. ,,

|y -i ,2 , j with him. According to Mr. Hunter, Mr. Martin diin't know some simple things
, .

._ W< p .. . t. y . a . ,.:. M j.
.

* . L ..

[ ,:' D [ Q i h ' %y;W '. M ,5|
-

. .

A ?..'l|;" about welds. For example, he didn't in'ow what rod. craters were, and what the' . ' . ' .
8484 92. Q' ality Control Inspectorface or toe of a weld should look like 'IT.

4 .?? M' . ? V.:* r .'11. '.;,ddNi
uc

h.re'..$.I; $ .N. D i
.

.

Derman Bowman also testified with regard to reinspecting Mr. Martin's early

. -: .' '%' .N . . ',if ;7 Q J( ''[' ' 9k,f.hf @hhb.')
welding inspections. Although he testified reluctantly on this matter, Mr. Bow-*

: ,,. '. K M.'W 3 . '.i . man indicated that he had found one-third of the welds inspected by Mr. Martin*

,D ,' . . *. .

q. .'
s' to have been rejectable. Tr. 6888.

;-c
,, c ; , ? 327. In 1984 and 1985, the "Braidwood Construction Assessment Program",< ' '

, t.
, '

>l 'i" i ,Ai ...U' was instituted which reinspected samples of prior Quality Control accepted, j i. , ,,
, ,

i * $ , ;'?7. . .; ,N construction work. Of over 13,000 welds reinspected. approximately 16% were
*

. . f.;.
'
,-

,' / *A pN .
,,

',) found to be deficient in one or more respects that might possibly have an effect'* ', . ' -.
,

.' on their safety function. Other, lesser types of defici:ncies were ignored. He, , ,i. *' . % '?g J.
,

.| f f ,,d;} sampling was done on a statistically raidom basis and, presumably, should
*;i , 7'ii ' v . r, 3 '

.,,

.ha*
.,. c

have represented the population at large If the approximate.16% figure for7, " , f " -. y - ,c, .. . . .

discrepant welds represents discrepancies after at le.tst one original Quality'

& ;! '.* '

. . ,' [.\ : >] , P ' _ q : '
< .

.

Control inspection, it is. inconceivable the t any lar'ge tiumbers of uninspected,.'|@,

welds would be free of discrepancies. If the percentages arrived under the BCAP' '- . . ., , . '' *
,

hold true, in an inspection of 500 welds, one might expect 80 welds to bc' - A .s - -. - . *
..

. ,

discrepant (500 x.16%), even after the welds were inspected at least once byi <., , , ,

. ' , Quality Control. Assuming at least a 50% Quality Cont.ol effectiveness on the' ' '''

4
. -

,,

welds examined under the BCAP Program,160 welds out of 500 would havey .' - '

,, ,

.y .

been discrepant originally (i.e., before inspec: ion). In the case of Mr. Yankeitis's
, , .

' ;.*
.

1166 welds examined by Mr. Asmussen, one might similarly expect at least 340
, <'

. ,
, '

,' welds to be discrepanL Not only is it incorceivable tha; the weld inspection'

. . ,

*
' |' * E - reports indicating acceptances of multi hundred welds co,tld have reflected'the'*

t.. ..
i original condition of the welds, but-it is also inconceisable that such large~

,

$, ;, numbers of discrepancies could have been re vorked or rtpaired during the 1,..
,

,,,

2,3, or 4 days between the beginning of the :nspection ar d the signing of the;, ', ; i ..
,. , *

inspection report. Neither time nor space woulc' be adequate for such operationsN, , . . . ,
'* . '..

, ,' , , ,

even if craft were not otherwise occupied in its further construction activities.'.4.-- '
,

,
...

- 1., ' . 4 328. Moreover, the failure to record disclepant conditions, which surely
,

.,. ,

? T- .| | '. : < . must have existed in the multi hundred weld inspections under the grid system,''

,

I' if observed, would violate Criterion XVII of lll C.F.R. Par. 50, Appendix B,.; .,,

'.
.> -

'#' '
. ;. ..

' .'i which requires, as a minimum, a record of any ceficiencies n.oted.'
'

,, .
-

, ' , ' S 329. On the basis of the evidence adduced, which indicaus that the inspec-
' * '

. f /. - .
,

- '
,

,; tion standards of a significant portion of the wel.1 inspectors was substandard,, ' , ,,,..h ,
,

i that the inspectors failed to observe significant numbers of d screpancies, and )
a .7,, .. . ' ' . ' < ,f<,,,

,' q . -

!'.,:, . -..

that the weld inspectors failed to document discrepant conditioas as required by. . .
.

,' Appendix B, the weld inspections performed undar the grid system, in effect
,

L,- ,: . ; .,
* ' - *

, ,

',,,;< ' .' until October of 1983, lack credibility.'

- > -,; , . , -
-. . . .,

,d',.,.. ,

v .. . ' ' , . .

! ,s[ I Q
, ,,

'

,
' .

e
*

,

t
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e E. - Applicant's Sampling Reinspection Programs. ,,

*

: . i"., 330. In an attempt to prove the effectiveness of the Comstock Quality As-
'"- -

, .

.y ?. . ,, f surance Progrtm, App!fcant presented the resuits of two large sample icinspec-
' '-

. , . , - -

- O,d, i','y,,;.Kf tion programs. He first program was the Construction Sample Reinspection

. ,

- f,';~'.! .; .7
'

.

; - , - -| ;. > . .: ; "- P (CSR) conducted as part of the Braidwood Construction Assessment Program
.

,

, .- .q (BCAP). His data spans the time period from the start of construction until June
'

30,1984. The second set of data results from the routine overinspection of Com-
- - " -

' ~
*

stock Quality Control accepted work by Pittsburgh Testing Laboratory (ITL) for,
.

( .
- Applicant's Quality Assurance Department for the period July 1,1982, to June

- '
2- -

,

30,1986. Rese reinspection programs were conceived, designed, and carried, , . "'c out independently of each other. DelGeorge Rebuttal Prep. Test., ff. Tr.16,740,

.
. ,'

- 6
,

*
,

' M :'./ at 6,9; Kaushal Rebuttal Prep. Test., ff. TY.15,568, at 7-8..

;- .

' 9 - ', 331. De Braidwood Construction Assessment Program (BCAP) was a pro--
'

- . g. . . ' - gram of reinspections and reviews carried out by Edison in 1984 and 1985
- '

' .

L ', ' f ,' (! covering safety related construction activities at .Braidwood. He BCAP was-
.

; i- ," '
comprised of three principal program elements. Rese were (1) the Construction,

"~q.'. O, Sample Reinspection (CSR), (2) the ReveriScation of Procedures to Specifi-
'

*.'

,
q. ; cation Requirements (RPSR), and (3) Significant Corrective Action Program,

(RSCAP). Kaushal Pref. Test., ff. 'IY.13,068 at 4. Only the CSR program ele-.
,

* , . ment was presented at hearing.
'

332. ne'CSR consisted of a visual reinspecti.on of a sample of onsite,,

1 safety related construction . work which, as cf June 30, 1984, had been com..

'#
pleted and Quality-Control inspected. The sample was selected based in part

'

' ' '
on engineering judgment and in part on the use of statistical concepts. The-

reinspections were canied out from October 1984 through July 1985. Kaushal
Pref. Test., ff. Tr.13,0(19 at 3,1316..

,

333. De CSR (and other elements of BCAP) were carried out by the BCAP
'

Task Force. De BCAP Task Ibree Director was Edison employee Dr. Narindar.
'

'
'

'

Kaushal. Kaushal reported directly to the Braidwood project manager, Mike
'

Wallace, who had principal production responsibilities at Braidwood. Id. at
'

910. He BCAP QA group, a part of Edison's QA Department, under the
direction of an Edison employee, Neil Smith, oversaw the BCAP Task Force.

, ,, ,

- 6 activities. Id. at 10.-

[ a- 334 Discrepancies found by BCAF CSR inspectors were evaluated for
'

- ,

' ' ~ . design significance by Sargent & Lundy (S&L), which was responsible for
- -

1

~ '

developing the design drawing specifications for Braidwood. The activities of'

" - '

Sargent & Lundy, the BCAP Task Force, and BCAP QA were reviewed by an
'

. .. .

~ Indepe . dent Expert Overview Group (IEOG) established through the Evaluation
.

' -
~

Research Corporation. Id., if. Tr.13,068 at 10-11..

335. The NRC Staff assigned Inspector Ronald Gardner to monitor on site
'

the implementation of.the BCAP program. Gardner was on site from August,

1

)* *
,

,
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20,1984, until June 1985, during which time he engaged in daily oversight of

.
.; . . . . .YQ $ ' Q*. .. g% .4 ;

?. '< ,\ ', .
' . ' N.W." ' ''' ! . ' . BCAP activities. Gardner Pref. Test., ff. Tr.17,606 at 3,7.

. C1. '. 336. BCAP Director Kaushal was assigned to ECAP in March 1984,*

*/Nu; after BCAP was conceived but before it was implememed. Tr.13,098. NRC
. . .

[p.T 8'!; y,. .l. e 1.

:d3.'''v!...c|:.;c..rM,....'j.}T[g|M(W.f.%
#

. .

Inspector Gardner was assigned to BCAP in August 1984. Gardner Pref. Test.,- %; -,sW.
. y,,s ., , m ; a ff. Tr.17,606 at 3: Tr.17,569.c..., o C ,. ,.. y ' ;.z ;. ' . ,.;..

,', N ,,i'; y :ti
..

.

BCAP was n0t designed to look at suspected problems or to respond to%.4
' '

337...
.

,c , ;;; . .,' N..'..,,
- *e

, the possible effects of harassment arid production pressure on Quality Control in.-

,

. ' '', , U , . ' '] spector work performance. Nor was BCAP designed to look for isolated design-7*-
., . ,.',.;.',|.*, : ' . significant defects. Rather, BCAP was designed as a quality "confirmation" pro-< - - .

,,

. ' [.(y C . , [ / *; gram; the program design assumed that construction quality was good and relied
*y . ' ';' .c..

;,g . J on a sample size that would reveal only recurring, programmatic construction' ' ,' problems. Kaushal Pref. Test., ff. Tr.13,068, at 3-6,1617; Tr.13,326 28.
.. ' , .g.. ;.,.. * * ',g . .. ;-

..f, , * '. , ' ' , . " ] e . , .
4 ..

'' ' '' '

338. he record contains esidence that NRC officiais had misgivings aboutc. -.. - - -

c ..e ' '' LT N the sufficiency of the BCAP design, but no evidence that the NRC actually
,

y' c .. ;./.'.n ,, y P ' _-
approved that design. Edison forwarded the, in June 1984. Keppler's response to

BCAP program document to NRC
,

' : Inspector Keppler and his staff for comments"
s. ..' .,.

, , . , . -' ' ,.

'

Edison, Intervenor's Exhibit 140, made twenty seven specific recommendations'. --

' .:,

a '.
'

for changes in the program design. With only one exception, Edison responded 1

'

's to each of'Keppler's comments that "Edison believes that no change to the ji ' .
,

i. ,'
i existing BCAP document is wa ranted." Kaushal, Tr. 13,114 17. - |s- . ,,>

',' _y' ,. 339. The Board ruled that Mr. Gardner was not competent to vouch on j,

' - - ,' behalf of the NRC for the adequacy of the BCAP program design or the S&L'

.. .
,,

, . . - design signifimce evaluations because he had no role in either aspect and' '

~' ''

' '
that if Edison or the Staff wished to establish that the NRC had approved the;-. .

' ' BCAP design or design-significance evaluations, they wooid have to present
"

.. ., 7, , other witnesses. Tr. 17,566-606. No such witnesses were ever produc-d.-

', '

340. The CSR was a sample program. Ibr purposes of taking sar.iples, the-
'

';
'

' , . . '''
','

. entire population of onsits contractors' safety related construction work was
[, * , ' ,' ,' (. ,' c ' " '

,

*

divided into thirty "construction categories," which were defined as groups
,

.
- '. of hardware constructed using similar processes or containing similar types3 .

,

. . - of components. Six of those construction categories contained electrical work:- .
.,

? . . ' . cables, cable pans, cable pan hangers, conduit, conduit hangers, and electrical*- ... ., ,

', ' l',i ,..i equipment i,nstallation. Kaushal Rebuttal Prep. Test., ff. Tr.13,068, at i 1 13. The
'#

.
.,

" '

*
,

total sample for each construction category consisted of three parts. 'Ihe first or, , -. , .

, , .
, p '. "random" portion was chosen in such a manner as to support formal statistical

~' '

conclusions with at least 95% confidence and at least 95% reliability concerning.:. '. . --
*

,,
,

,n..',. '

.
'

each sampled construction category. Id. at 1316; Frankel Rebuttal Prep. Test,. . ., . . ,

,,

f,'c, , , , ' - , , ' . -' ' af , , ff. Tr.17,082, at 9-11. Ibr the second portion of the sample, engineering,

, 'q , . .,j . .. J ;'
judgment was used to determine sample size and to select items. This portion

' '

| . A; -
'- e.,,.,

,

. , + '; emphasized types of items that are part of safe shutdown or emergency core

'(* f' cooling systems. It was' initially intended that the "engineering judgment"
* L' - ,* -

,
, -

.

' *
e.

"
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' , 'f'4', {S ",h f 3

. . ..' : portion of the CSR sample would also emphasize the types of items that, .
,

7.Q had previously exhibited deficiencies at Byron and Braidwood. However; for,' *

"fl. hc.:;'4Q.|j each of the electrical construction categories it was determined that none.g,*

;' . e .. . .a : ; N. 4 of the previously identified deficiencies could be limited to a subset of the.

,, ; o.4, 4 {. )) construction category. Derefore, additional items were chosen using random
' ."

'' ' ' ' 'c ,w i , '
methods. Kaushal Rebuttal Prep. Test., ff. Tr.13,068, at 1415. Although boths .

. * m ., , 1 ''[ the "random" and "engineering judgment" portions of the CSR sample already
'

,
.'

included more highly stressed items, in the cable pan hanger category, tenc.

', ,U' additional more highly stressed items were added as the third part of the CSR
* '

,
' ' '*

sample. Id. at 1516; Kostal, Tr. 15,074 75. Under the provisions of the CSR, if' .;:
,

*
'

any design significant discrepancies had been found in the initial CSR sample,s.
,_

'. ;c . i the sample size would have been increawd. These sample expansion provisions>

''G', - '
'

;

'x[.
could have Ic4 to a 100% reinspection. However, since no design significant.

' ~

i '

discrepancies were identified, the sample was not expanded. Kaushal Rebuttal.',
;

; _ 4-
,

,f'1 ' '
~ ; Prep. Test., ff. TY 13,068, at 6-7; Tr.13,756 57,14,148-49..,'3 . m*

! 341. He CSR inspection checklists and instructions were developed by the,
' '

BCAP Task Ibrce engineers based on relevant design information provided by. . . . . , ..,''
% S&L. De attributes selected for reinspection were those that (1) are required,s

'v '

by applicable codes and standards, (2) potentially have 'an effect on the item's.
,,

* - '

ability to perform its safety related design function, and (3) are currently
observable. Kaushal Rebuttal Prep. Test., ff. Tr.13,068, at 18 19. In the electrical, . . .'', construction categories, the CSR checklists and instructions were not based on

'> <

. . r. c
, the original Comstock inspection checklists, and did not include attributes with

- -

,'
'

no potential for design significance Kaushal, Tr. 13,180-86, 13,375, 13,385.
342. De CSR electrical sample was chosen from items that had been

-

Quality-Control inspected and accepted o of June 30,1984. Edison estimated.

'

, that only 24% of the total research construction items in the plant were
,

"valid" and had been Quality-Control inspected and accepted as of June 30,i

'
'

1984; only those items were therefa eligible to be included in the CSR.
,

; sample. Appl. Exh.133, Int. Exh.159. Bus only 17% of conduit hangers,
''

29% of electrical equipment installations,39% of cable pans,42% of conduits,. -. .,

and 59% of cable pan hangers were eligible to be included in the CSR,

samples. Appl. Exh.133; Int. Exh.159. De remaining 76% of the electrical, ,
., y

'
'

construction items in the plant (some 72,216 items out of a total of 94,947,_

. . i -
, electrical items in the plant) were ineligible for the CSR samples and were thus

, not covered by the CSR program at all.,
,

343. He fact that the CSR program covered only 24% of the total elec-
-

. . .'
~ ''

', ', trical construction population at'Braidwood limits the overall conclusions that, .

can be drawn from the BCAP program with respect to Quality Control inspec.
,

, tor performance. De CSR cutoff date of June 30,1984, bears no relation to
,-

'

Intervenors' contention concerning harassment and production pressure. Many,.

*
.
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'Al of the incidents exhibiting harassment or production pressure that have been

'h/f ,' N.Yl.J .'.'y,34, developed in this record occurred after June 30,1984:'

.

M N '' N U p ;' * The Comstock campaign to eliminate the backlog was reaching
,:('j.;'..,c.,M./.'ichb

k.k..?Pr$I1b, .. . . .;. 7, '.t c ...L ,,?;,(,$,#'.g'g.i.'%',',hj
, y- .' its most intense period in June 1984. During that month, DeWald',

./ received a memorandum from Shamblin emphasizing the urgency of

, l' , . . , h. i? * 'y.' ' N . /f eliminating the backlog and announcing weekly meetings for progress'

p' ./ s
;n . . ..,j reports.. g ', . e.

,

The termination of Inspector Puckett, arguably the most egregious. /c *. 7: .'~ *, , - < . . N _*
.. ,'l b

'

incident of harassment in this extensive record, occurred in August'~'. . , - - -

. , :3.5 ' 1984.
'' ~

.' ,( .7
'

-
..,,

- , i:,i.-
' ' ' '

.. ;, , ,. [ ,: ; On March 29,1985, twenty.four Comstock Quality Control inspectors*

,' - went to the NRC to complain about problems at Comstock, including.A
* y i. ',T e

s. ;, ,:y. . . .

;.. / . , . , i . (., l, ,' production pressures that, in their view, placed an emphasis on
,

, , , . ~ . *1 quantity over quality in the Comstock Quality Assurance organization.,', , , . - .

;. g , .(
,. ,

Allegations c' .arassment and production pressure continued.well into, ,,, '. , ; .; .w]*
..

*'
- ; ' . .( n 1 1986 as exemplified by the retaliatory incidents involving Richard. ,,}. . .

.,
,

..g'Mg 1., Martin and Gregory Archambeault.'' *

,,i,,.,,
.

,
Early in the CSR program the NRC Construction Assessment Team identified''l .

,,
~ l' '- ,'y ,

deficiencies on three of six pipe supports / restraints which the BCAP Task Force

*

'

,

'' ' inspectors had previously reinspected, The BCAP Task Force reinspectors had.
,'

" i .' not identified these deficiencies. In addition, IEOG overinspections identified* -,
. ,

,' v deficiencies associated with a concrete placement which had not been identified/,
" '

'

during the BCAP CSR reinspections. Gardner Rebuttal Prep. Test., ff. Tr.17,606,
' '~ .. %' -

-,, ' . , ;. ;,
' at 8-9. In response to these findings and following a meeting with Mr. Gardner on

;
'

*''
1 January 23,1985. Mr. Kaushal temporarily suspended CSR reinspections. Id.,

,

ff. 'IT.17,605, at 8 9; Kaushal Rebuttal Prep. Test., ff. 'IT.13,068, at 21-22;
"'' Int. Exh.148. Corrective actions were taken to address the identified CSR; .,a. . ',, '. reinspection discrepancies and to ensure that future CSR reinspections were

* '

'

'
, ,, ,,

,' ', performed in an acceptable manner. These actions included the partial repeat> - ,. ,

', . ,|., reinspection of previously reinspected mechanical pipe supports; the review
, ''

'
<

.,

,

of electrical conduit support packages, and partial repeat reinspection of such
'

'- ' ' ,- -
.

' ' - supports, where necessary; the implementation of additional training for BCAP. .. . , ,
*

,

g , '. , lispectors; the revision and clarification of BCAP checklists and instructions;* ;
,

and the initiation of the BCAP Quality Control overview of BCAP Task Force
,

, ' '
-

* ' , , -
. .

,( | o' .7 ' ' irspections. Gardner Rebuttal Prep. Test., ff. Tr.17.606, at 910; Staff Exh. 25
* '

5
.

,

at 5: Appl. Exh.135; Wozniak Rebuttal Prep. Test, ff. Tr.13,068. at 5-7; Smith'*: ' . . ' '[*
c, .

.,

, ,? a
,

).'
,*

'

. ,. . | Rebuttal Prep. Test., ff. Tr.13,068, at 7-14., , .
' . t -(.V' , ,

'
.

344. Kaushal believed that the root cause of the CSR reinspection errors;. , f . g . -
,,

? ', , , , * . . ' f ', ' o , , , , ' ' , _
identified by the CAT and the IEOG prior to January 23, 1985, was a mis-.

.,

unclerstanding by the.BCAP Task Force inspectors of certain attributes on their7 . ' H: . . 'c ' ' !. . ,

. C, .' 4 . ' checklists. Tr.13,941-42. Mr. Gardner, on the other hand, concluded that the root

'
,,

g, ; v. .' ;
;. .,- . .

['' - * - - .'i,' j cause of these CSR reinspection deficiencies was the fast pace at which BCAP
' ~'

,

, .s
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.f Thsk Ibrce inspectors were working. Gardner Rebuttal Prep. Test' ., ff. 'lY 13,068, .,

,- : d at 10. Although Mr. Gardner did not discuss this concern with Kaushal in theirI'M ,

. if 'M [M.M. . . ,dr.y; . . . 'f" g.J meeting on January 23,1985, or document it in his inspection reports, he con-. . . - .

Tai tinued to monitor BCAP inspectors' attitudes and instructions. 'lY.18,369. Sub-
~

6[!..@r ,
,,

..,

~', ' # , [.( - .i. sequently the CSR reinspectors were instructed to disregard any pace concerns
'*

s

'
'

y.

. ' * . ' ', ' O '; and take as much time as necessary to perform their inspections. Tr. 17,623 24
' ' ' " ' ~

345. Bree types of data were produced as a result of the BCAP CSR
'

'

' '

.i.- M program, ne first, the raw data from the CSR reinspections, were tabulated in-

' * - , y' terms of the number of the discrepancies and the number of acceptable conditions,

identified by the CSR overinspectors. Second, those numbers were used to.
,

'
- [ compute so-called "agreement rates." nird, the discrepancies were analyzed

- - . 'q .
.

'
"

to determine whether they were design significant.-

-

346. All CSR reinspection observations reported by the BCAP Task Force~
, - ..
' '

. ./ . inspectors were reviewed by their lead discipline inspectors for clarity, com-
-

'
-

pleteness, and accuracy. Kaushal Rebuttal P ep. Test., ff. 'IY.13,068, at,22-23. If
- , , -

,

suitable for further processing, the observations were evaluated for validity by
'

BCAP engineers. Under BCAP procedures (InL Exh.143), CSR observations*

that had previously been identified by Applicant or its contractors on an exist-
-

, ,

ing nonconformance report or other controlled system were considered to be
invalid. Conditions that were in accordance with current design documents or

.' ,

design documents current at the time of the original C6mstock inspection were, ,
'

also not valid. Kaushal Rebuttal Prep. Test., ff. Tr.13,068, at 23; Int' Exhs.143,
, 154; 'IY.13,588 603. Observations that related to items not within the CSR sam-

-

ple or attributes not on the CSR checklists were declared "out of scope." In
addition, because the objective of the CSR was to look for previously uniden.i

tified and unaddiessed construction problems, observations that pertained to-

known conditions addressed prior to the CSR through existing procedures or,
,

other documented plans for future construction completion activities (for exam-.
'

plc, all cable pan hanger configuration observations) were also declared "out ofi- .,

scope." Kaushal Rebuttal Prep. Test., ff. Tr.13,068, at 22-24, 26-27; Tr.13,535-
'-

s .
~

38,13,799 802; Int. Exh.143. De remaining (valid, in-scope) observations were,

*

termed "discrepancies" and were transmitted to Sargent & Lundy for evaluation,

4 of design significance. Kaushal Rebutta! Prep. Test., ff. 'lY.13,068, at 25 26.
'

>: 347. Early in the CSR program, Sargent & Lundy engineers reviewed each,
'

,
-

discrepancy sent to them by BCAP for validity as well as for design signifi-'
*

. ;~ cance. However, in March 1985, NRC Inspector Gardner assessed an item of
noncompliance against BCAP for invalidating thirty-seven so-called "red line"

'< .-
,

'

observations all relating to a Phillips-Getschow documentation practice, based. .

on an inadequate rationale provided by S&L. Although the focus of the NRC
Staff's concern was the invalidation itself, rather than S&L's role, after this time,

-

BCAP'06 was modified to emphasize that S&L could o' nly recommend invalida--

tion and only the BCAP Task Force could invalidate BCAP observations. There-
'

.

>

656

,

e ,

'4



' '~
' %.. , ..

g.
,

.n a '. s . * >, , , . . -. .
.

. ' < . . ;r: .6'w
,

.'', ,

:,~ . . , .
~s .

,
- '

. .;. .
.,

,

'
,

| [:
' '

'

: y ;.

.(

' y* .
, <. f. ,,5 T% oy- ,, .. ,, ,

,

'". . . . . s
_

,

../

...!.

;.. ,
,

,T, s . .. . '
'

-
.

'
..

6.'.:. ,%y '. 7. ; C \ N , ' ' G di, !
,'.. .-

'' JJ . N ' i 'Ja '.. I * G'.[.

.

after, S&L played little or no role in the invalidation process. Gartiner Rebuttal"

.J- [ *i E ' r
,- -..

'v .' ,.7,' i , Prep. Test., ff. R.17,606, at 11 12; Gardner, Tr. 17,764 67, 18,328-34; Kaushal
.'l C . ./ C .. "^F"*

.

7.L. Tl#

M[l'h' .'/3SP...U| 'T .
' Rebuttal Prep. Test., fr. R.13,068, at 25; 'It 13,489 503,13,828 34,14,343-45,
14,476-77..

,;[ ;, M'",; ,.; ,- ( . p.h 348. Sargent & Lundy categorized all discrepancies sent to it for evalu-
' i , .' ' . . * , ; *,. T 4 :'. ation of de.,ign significance as either. "insignificant," "notable," or "designy <,, ' '

' ' ' '' f ,' ' , . " . , ' , significant," depending on its severity. Appl. Exh.179 at 15; Thorsell Rebut-,

-i 1- .A '. ,'. tal Prep. Test., ff. 'It 14,270, at 9-10. Discrepancies that reduced an item'sm. ,. ..

capacity by less than 10% but did not impair its ability to perform its safety-N' * ''
- c- .-, . ~ . , ..''

- . . . - e.' l' .related design function were termed "insignificant." Discrepancies that reduced'. */ c ,', ' ' , " -
" '

,

s

/i an item's capacity by 10% or more but did not impair its ability to perform, ~

', f . f f ', f ,' 0 its safety related design function were termed "notable." Any discrepancy that,.
,

-; would impair the item's ability to perform its safety related design function
' " ' '~ '

: , , , - <-

'

y, ; ' i ., ' ,1 " .- S within code allowable stresses was called "design significant." Thorsell Rebut-
~

',- -
.;

'
~ . ,

J'C - ,
.

'y. tal Prep s Test., ff. 'It 14,270, at'9 10; Kostal Rebuttal Prep. Test., ff. Tr.13,068,';-

* , ' , ;, ' .,'e
*

,]. at 1617, 28; Appl. Exh.179. Sargent & Lundy's evaluation of discrepancies
,

for each of the six electrical construction categories concluded that there were' ' '
- ~ 4 ._ - .'.

'.l.' 3 no design significant discrepancies.. *
"

349. 'Ihe Board heard substantial testimony regarding S&L design signif-'" '

,

1 icance evaluations for CSR discrepancies. CSR sample items cable pan hanger' -
.,

'

("CPH") 104, and cable TCBL") 130 were vehicles for a comprehensive~
-

.
-

*. ' ' evidentiary review of S&L's approach and methodology; see generally, Kostal,-
.

,

# ''.
'It 14,64186,14,755 805,15,517,16,675 76; Thorsell, 'It 14,453-60, 14,477-*

.
# *

'

.

90, 14,565-66; InL Exhs. 155,155A,.155B; Appl. Exhs. 159,173,180. Sargent
''' & Lundy initially calculated the design margin for CPH 104, taking into account.

CSR identified weld discrepancies, to be 1.03. Tr.14,78183; Int. Exh.155B,f .
'- f , , , . ,

"
,

at 1415. Any value equal to or greater than 1.0 is not design signi6 cant:.' *

.. -
,

,

, and therefore acceptable. R.14,781; Int. Exh.161. Subsequently, a revised |
' ''

. , . . ,.,
'

calculation was performed using the actual cable tray weights that existed' ' ' *
- --

,

,,

* * '

in the pan, rather than the conservatively estimated load used in the initial,.- . - .
. ,

,
, calculation. 'It 14,756, 14,784 85, 15,181-82; Appl. Exh.159. That calculation ;

' *-

";
' ' ' , - ^, .

. . - resulted in a design margin of 1.89, but an improper shortcut was taken in the* '
-

..
' ' - ' '

second calculation. Correcting for the shortcut, the design margin was calculated.- -
,

'. '

,' at 1.28. Tr.14,78184. With respect to cable 130, Sargent & Lundy erred in-- *, ' <' '*
.

' '

closing out a minimum bend radius violation observation on the basis of technical'

^; . . - acceptance criteria contained in a letter from the cable manufacturer, Okonite* '
- -

: '..; [', v
, . L..

'

Company, without first specifically pointing tnat cable out to the manufacturer's>-c
., ,

; ,'7 / '' ' ' ' - . '.
'

--
,

representative, or providing a written description of the bend radius violation to '','- .,.
,

.4., r' <
. the manufacturer. Thorsell, Tr. 14,482 83.a .

,

,/ .' '..i" . 350. The criteria in the letter for approval of the bend radius did not |; . . .j ' , . -
- ' - '. . *

' s.
* apply to cable 130 without a further determination by the manufacturer of the-

-
.

condition of the cable, and a different cable was examined b' the manufacturer's''( ' yi,

.
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. N;j.1O L .c R; representative than assumed by Sargent & Lundy. Tr. 14,456'-62, 14,482 89,-

,
, .;

/ r -

Q Y'f,,G.5$[jN;* h h%.W j}
M h"'W,- 14,565-67. 'Ihe errors in both the CPH IM and cable 130 design.significant>a ., . .<

', j evaluations were not discovered and corrected until the S&L experts were cross-
CE % ' *; d''j,& ,,W.? @; examined by Intervenors' counsel at hearing..

. E,. ; ;
-

~1, ;g ', $. % '! 351. The quality control inspection of an item such as a cable or a cable
..: - # pan hanger requires the inspector to verify that the item conforms to design re-< . . , . , , . ,

J.'," , y qeirements for each attribute on his checklist. Verification of each such attribute.as ,'

; ' , ~ > '. j may require one or more inspection judgments. Kaushal Rebuttal Prep. Test.,' ' ,.
,' ' 7 ' . , . ; ff. W.13,068, at 19 20; 'IY.13,761-62. Moreover, the items included in the<

s

-|7 q ',
~

CSR sample varied greatly in their complexity and thus in the number of in-
' \ <

'

spector judgments required for the initial Quality Co.ntrol inspection and for the* "
;, ,, s

,
- -- '' CSR reinspection. 'IY. 13,758 59, 14,166-73; Appl. Exhs. 143,144 To permit," I,.

'" - .

meaningful judgment of inspector performance and meaningful comparison ofi;, .3

inspector performance with respect to items of differing complexity, the BCAP,.
'

Task Ibree together with BCAP Quality Assurance and Sargent & Lundy devel-
oped the concept of "inspection points" and "discrepancy points." Tr.13,758-,

59, 13,770, 13,773, 14,173 79. Each inspector check to determine the accept-
ability or rejectability of an item or an attribute was identified and termed an

'
"inspection point." Each inspection point that resulted in a CSR discrepancy
was termed a "discrepancy point." Kaushal Rebuttal Prep. Test., ff. Tr.13,068,
at 19 20; Kostal Rebuttal Prep, Test., ff. Tr.14,270, at 13-14; Tr.13,760-v

.

64. On this basis, over 98% of the inspection points were found to be correct
(nondiscrepant) and more than two-thirds of the discrepancy points wer.e in-
signi6 cant. Appl. Exh.179 at 16; Thorsell Rebuttal Prep. Test., ff. Tr.14,270,,

' '

at 11; Kostal Rebuttal Prep. Test., ff. Tr.14,270, at 22..
,

352. Applicant also presented the CSR results for the electrical construc-,

' " '

tion categories on a per-weld basis. About 84% of the welds had no discrepan--

'
'

cies. Appl. Exh.181; Rebuttal Prep. Test., ff. Tr.16,740, at 38. The comparable.

'' *

6gure for the IrlL overinspection data for the period July 1,1982, to June 30,m
,

'

; 1986, is 93%. Ibr the period in which the two data bases overlap (July 1,1982, ,
*

'

to June 30, 1984), the agreement rates are 89% and 90%, respectively. Del.,
,,''

George Rebuttal Prep. Test, ff. D.16,740, at 37 38; Tr.16,80102.-
., ,

' -
, 353. A third way oflooking at the CSR results was supported by Intervenors~ ,

,, ,

- - in this proceeding. Any item with one or more discrepancies would be termed
~ '

a "discrepant item." The NRC had originally required that any conclusions.

on expanding the CSR sample size be based on the percentage of acceptable?.
-

,,

iterns, irrespective of the number of attributable inspection points. Int. Exh.140,.
. . .

' *

BCAP Comments II-4; TY.17,71011. Applicant committed itself o this require--
., ,

,' menL Appl. Exh.128, Attach. A at 3 of 7. Although Applicant's statistician dids

some early analyses based on an item, rather than inspection point, basis, Ap--
,

plicant inexplicably breached its commitment to the NRC and abandoned that
'

.

basis. TY. 17,141-42,17,631,17,710-18. On an item basis,60.0% of the cables,
!

-

I
l
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9,,, y,7'p.. .y g > *| ;i 4.m / T '. 64.4% of the cable pans, 59.0% of the condu.t, 56.4% of the conduit hang-

v f.g.?) ?} M. Q,'-|s.[, ;%'f,} .Q),1U/|'h
,'2C.'h.' ers, 86.2% of the cable pan hangers, and 72.5% of the electrical equipment. . i..;.; ,5,r

' '

.

-

c . ,. " : ., *U installation would be deemed "discrepant items." Appl. Exh.181. Applicant's,

kh(:'NQ.h,N."'',[,T.,', ,
'

witnesses did not view this as a reasonable or fair measure of Comstock Quality

J,. , 'y ''t ' . , ; ;. , ' ' :; ., , .r ' . Control inspector performance - t'oth because it masks the actual number of-

5 .g , ,., Inspector errors on each item ath! because it equates very dissimilar reinspection''.. . .

( ,I , ' * ' . ' ' ',
. , ',% '- . -, ,

''J outcomes. For example, a huge cable pan hanger with hundreds of welds, one,.
.

,

' . , '7
, ..

: of which might be discrepant due to an arc strike, would count the same as'- '-
, ,,.

'

' . , N' .|',,,.', .J a conduit wall strap support that was totally missing. Kaushal, Tr. 13,758 59;
.' '. J ,

. i Shevlin, Tri 13,770; Kaushal, Shevlin, WozniaK, and Smith, 'lY. 14,173, 14,179.
' ** -

' .'

' , ' 7 ' '. ',' ', ( , 354. NRC Inspector Gardner agreed that in grading inspector performance
* '

.,. .

,v',
* *' .'

y he would not equate such dissimilar "discrepant items." Mr. Gardner did not- -4
.

',J,- ],? U believe that Applicant Exhibit 181, standing alone, presents a balanced portrayal

-
.

- ,' ':-T' !
,

,

.,C
. ;.G , .;[ i of the CSR reinspection results. Nonetheless he recommended that the Licensing

'; . ' '
.

,
,

'

'1, Board should consider all the data available to it, including the data presented on' - '
,

.
,

, ,, . ' ';'
" '' an item basis. Mr. Gardner stated that his own personal standards were high, and'

-.. - -
,

'' ' ' ' ' ' i 'l . he would expect a good inspection program would have resulted in lower rates of-

'
' '* discrepant items than is shown in Appl. Exh.181. However, he conceded that he-

.

"^
had never developed acceptan;e criteria for differentiating good from average or-

,
,

" ' -
- poor inspection programs using data presented in Intervenors' suggested "item

,,

,,| basis" format. 'IY. 17,633-45, 17,807 11, 18,347-49. In Mr. Gardner's view,'

,
,

the Comstock Quality Control inspectors were not effective in the "classic'al"*

,
*# ' 10 C.F.R. Part 50, Appendix B sense of identifying all defects, but they were'

.

* '

, . '
effective and adequate in the sense that they did not miss any design significant-

defects. Tr. 17,807-09, 17,813 15.-

,.' ' ' ' , . . '' 355. 'Ihere is merit in both Applicant's and Intervenors' positions. Clearly,
'

' '

-

.,
*1 if we are dealing with a complex component containing a number of welds, each,. - -

,
,

of which is evaluated on the basis of seventeen design significant attributes, it*
./,. -

.
, . . ,.;

, . . ',
, ' - ' would be unrealistic to judge the original Comstock inspection as a failure if*

, , ,
, ,

c. * one attribute on the component were discrepant, as Intervenors suggest. On the- "- .
,

, , , ,
'

other hand, judging the quality of the original inspection on the percentage of,- ,, . , , .
, ,

'

,
,- attributes that were discrepant, as Applicant proposes, is similarly unrealistic. As

' '

' '
, ,

'

an example, welds were divided into seventeen inspection points (or attributes). It.
,, , . ,, , ,.' ',

,
,'.

'

'] seems unlikely that any weld that had more than two or three discrepant-
.

-

,; inspection points (i.e., attributes) would have become the subject of an original- -
. , . ., ,

. ' ' 'n ,j ' inspection by an L.K. Comstock Quality Control inspector. If a craftsman were'

, , ,
, , . ..

,

,'.,,4.' ;
,

to weld a weldment with more than two or three faulty attributes, such as beinga'

. ,
,

' , , . . , undersized or cracked, lacking fusion, etc., it is likely that he would redo that' ' -
-,. . ., ,

".
- , ,' ' .; .. ,' 3

'' - '

weld himself without waitin3 or Quality Control to reject it. On a practical
- f

.

, .,

, ',b a ' '.,;. .: .'. .'
- '

', level then, the original Quality Control inspector is inspectmg welds that might-v..
'

f have, at most, one, two, or three defec'.ive attributes (although any of those, ;
'' -'

,.

.i6t'', such as a crack, might render the weldraent totally nonfunctional). But, even,... ,
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'b[ M ',.i; 4 if we were to assume that the Quality Control inspector inspected and passed.. -
.

, @ . H ,tt only discrepant welds (those with one, two, or three defective attributes), his
E ,-7. Q K ' V 'f @p .~ 1.-| R :fi Z i

.

#',/,$c@.!N! '[0, s."@Q.4 percentage of acceptable calls (i.e., his "agreement rate" under BCAP) would
$; . (,!.' >j range between 82% and 94%. On its face, an 82% to 94% rate does not seem-

yyt ~ .. j egregious, even though it should because, in our example, the Quality Control: .:.. ;,q G . Ni mc n
' - e';9> . inspector missed e',ery single discrepant weld that the craftsmen would not havey,

'' - '"' '

, redone of their own volition.. :s
' '

[. - G , ~ [~,c , 3
356. Here are infirmities in the BCAP CSK &.:pec$.~. program that go*

beyond the question of whether components, subcomponents (such as welds),'

' .

'. ,; 1f, or inspection points should be tallied to determine the percentage of discrep.' :> <

- 'N,,.*
. .

. - + ~ ~ .,j ancy. Even if we were to choose one of these, we would still lack the perspective

{ to judge the quality of the original Quality Control inspection. De main element- '-, . , ,
,

,
,

;. . lacking in the evaluation would be the number of the discrepant items (compo.-. . -
...

,J'. ) nents, s'ubcomponents, or attributes) that the original Quality Control inspector, 7

L' A reported, as opposed to those that he missed, only the latter being disclosed
'

; under the BCAP program.-

357. As an example, let us use welds as the unit of measurement and,

l 15% of the welds as being found discrepant under the BCAP reinspection
'

'

program. (A'pplicant's Exhibit 181 indicates that approximately 16% of the.

v. elds examined by the BCAP inspectors were found to be discrepant.) If we
assume that' the craftsmen had welded 45% of their welds discrepantly, the
Comstock Quality Control inspector would have had to miss one third of those- <

~

discrepant welds (% x 45%) to have been found 15% discrepant under BCAP. If,
on the other hand, the craftsmen had welded 20% of the welds discrepantly,

,

'

the Comstock Quality Control inspector would have had to miss three-quarters.
.

of the discrepant welds (h x 20% = 15%). Consequently, unless we know
| ~ ' '

either explicitly or deductively (or inductively, as the case may be) how many
- '

' ,.
'

.
c - '' discrepancies were reported by the original QC inspectors, we do not know

'' ' '

whether the Comstock QC inspectors were 67% effective,25% effective, or any-
u

' y other percentage.'* '

,

' '.a. . .,

. .

' f4 - 3 e,

''
. > ; ' 'The calculade made in h example is scrne hat sunphned since I do ocs dudaguish betweari weld

discrepmeses missed by an onginal Comstock QC inspecta and any Comstock reinspectcr. but use only the
'-

s .

* * .A naal products of that cwnulauve inspections, it is unneccesary to adjust the calculation for melds that were
*

* '

reinspect 4 as in the examples presented at heanng where the examples began with a hypothedeal 100 melds to.

'- '
be trutially inspected., ,

* -

I also do not take into account in this simpit6ed calculaticri the pass bility d the BCAP reinspectors' not being.,
*

.
'

- *
100% accursia. I recognize that they eculd be espected to have missed disaepant usIds. as orfered by Interwners. .

and Applicant I do not also accept the propondon offered by Aplicant that Sese BCAP reinspectors wwld.
, ,

4
*

have aroneously reported nonexisting dtscrepancies under a rate comparable to, or greater than, that of missed.,
' '

ducrepancies. I do act believe that one cmld expect inspectas to 6nd Qungs that weren't scre. etcept in urusual
carnrns'ances. 'nist does not go to say that mere might not have been di.fferences in judgmet between me BCAP
reinspectcr and the original Comstock QC inspector, but I wculd espect that any errors in judgmeri on the part
of the BCAP inspector would have been needed out in the BCAP review that he was s,.%ect to which, in all

- probabihty, also ~eeded out any marginal calls he made, even if correct

|*

1

660
1.

'

1

|=

,
'

L
|

- "
,. ,

, ,

-i I

| .
,

'

'n-
, c , .

| u~.. ;a c.

l l.
,

<



.- ., _ _. . . .. ,. . .-. . , _ , _ . .. _ .

, s , .. .,

L '. ,;
' . < .L . .

-.;;:n.
'. , :, . .

. ,

,s ,'
.

g ay s ,
~ '- -

.

= ;r, p . '.,. ,-
,

, . .

1
.

.. o ?.;p. ~,s p
,

.. ,

|
- '

> . . , ' , . 3 ', ;. . .,, ,

c., . . ., .
,

- -
. , .

,

. .. g | _- 1 ;g. . 3, !'. - - ., ,
,, , . .. . . -

1
l

L . , . .. . . , ..

-

( .:
1;' . '4 . , . . , ,: . ' * . . . . . . .'
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...|'f... N(. w e.

.

.".iv. .')?.! ; 6. .. Q, .% ' . ' 5.' ' .
[.M.f.'' Q|f'k,: 1 ' ". 6. '. fMX by the BCAP reinspectors could not be compared to the discrepancies originally

* * f* 358. There would seem to be no reason why the discrepancies uncoveredf,

,j .
,'i.7. W, $|}.D '. ,M f) ?.he MM,',Q.O|| reported by the Comstock inspectors, as contained in the inspection packages

hh NE',k'3l. ",:.'hd0M'.**h
for the sampled components. Under the requirements of Part 50, Appendix B,

'

2 . ,' . .' * |.'' Criterion XVII, the original inspection records should be retrievabic. Criterion'''' Q' d:;.

. f. * . . , . " . . ' . ' _ ;;; '1 s , . XVll states, inter alia:, .. , . .. ..' *

j. ~',*f.~,,{. .

7. A -

-
-

c %. -s..
' ,* '

v: ' .- XVIL Quality Anurance Records.. *.:. . ,
~ ...s

'.' # .J'j . . . Inspecton and test records shall, es a minimum, identify the inspector or data
'* *

-
, , . .s' s,l'

, ,

" ' ' . I ,%; recorder, the type of obserwtion, the,resuhs, the acceptability, and the actice taken in*
,f ' ' ,.,. ,,

,y* Se' ' * ; *.J connecuan with any de6ciencies noted. Records shall be idmtinable and retrievable.. .,

,.,.,4 , .| 't. .. '.., . . - .*. . . . y

/ , .- 3' '; ! 'c .' , R. -|" " i between the discrepancies found by the BCAP inspectors and those found by
.. ;i 7. ' 4 359. It would appear that even at this point a comparison can be made,t>

'

* |.
-

, , .

' ,*; , . , . ):! . W Q/ ,7.* ] the original Quality ~ Control inspectors. We need only examine the original
'

, .
' *

; ' , * '-
'

. , . sampling packages, with no need for any further sampling, if we wish to measure- ,- . .
,

' , , .; , .? ; . , ' ' i the effectiveness of the original Quality Control inspectors. Whether any such.<- -

,
' 'f comparison was ever made has not been disclosed and is not a part of the- ,- -

'

. ,

# ', record. In the absence of such companson the BCAP program cannot be accepted
-

.
- .

, -
. as any measure of the effectiveness of the original Quality Control inspector. It

'

.

'

.- might also be noted at this juncture that if a comparison had been made, the
* entire controversy over which units (i.e., components, subcomponents, inspection

*

,- -
.

,

; points) should be measured would have been obviated. Had Applicant compared-
,

,,J
'.

' ,

only those attributes examined by the BCAP reinspector with the comparable '.
, .,

< - '

3. o attritutes originally inspected to by the Comstock Quality Control inspector,1- .
,

Intervenors would have no basis for challenging the results. Of course, even..-. - . ,,
'

. ,

' , - ' ,' ;r,/>' if Applicant had measured apples against apples and oranges against oranges,
' '-

.
,

C l .c , ' ' . .
-''/c it would only have arrived at a percentage of the effectiveness of the original

'
. .

''' ( ' Quality Contml inspector. Unless those results were determinative on their face
' '

',; -
.

* * .~(.,
. , ,

.
(i.e., either an extremely high rate of Quality Control inspector effectiveness-,

.
,

i,

.- [ ; ] or an extremely low rate), the results would still have to be evaluated by the |
*' *

;"- .7 .

. ' . . ' , . ' ' , - experts and the Board. i

'

.
,

,' ~ ;.f - -

, , ,360. Without any measure of effectiwness of the Quality Control inspector, I*.
. < .

b.' , T s ", , f,- [, , . and with only a measure of the absolute numbers of discrepancies missed. a
,',' , . . meaningful comparison cannot be made between different periods of inspectiona '... .

.

' N * T ' . " *, .' activity. Moreover, any BCAP sampling comparison between the pre.DeWald
" *

.
. . .

' '

. .*|.;. (as Quality Control Manager) era and the period in which the contention
*

, ' (- | . ..; inappropriate. Mr. DeWald became Quality Control Manager in August of

L , < . ''; :
.' ' . ' , , - ' '

, ...<f.
*

*

alleges that management harassed and intimidated inspectors, is particularly.. ,,.. ..

,

g ; [.
2,'{;. ;; , e. . . ' c,.? . i . 4 1 3 ,

'n ' '

.

1983, shortly before the grid. area basis for weld inspectors was discontinued.~
,,

q. ,

'

* , a 7 ' 7 . . c , , 7 , * ;' in October of 1983. The grid system was not a proper or effective method of...

~' '
.

/ 7, j' ,; inspection (see Min. Fdgs. 315 329,' supra) and, conseque'ntly, neither the grid..

,

.e
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?.-2 > f'3i :
M 7'':
. . q , p., -

.. i system period nor the DeWald Saklak period represents a standard against which -m
..y c ,

, ,
'

' y $: . ',' g , 'j.d. ; . f.Jf' * d 361. In the absence of any measure of Quality Control effectiveness based

- any other period can be judged.
. .

Mf. G MAN. y,.' _ ,' " upon a comparison between discrepancies missed and discrepancies reported,,

.
.

'a,, m .s y /' .
'

i; the BCAP evaluations of "design significance" were presented as a measure
'. O. Y'' " of Quality Control effectiveness. But the question of whether a discrepancy is.~

' # '

.,
'

'

"design significant,"is totally. irrelevant to the function of a Quality Assurance. , -' ~ *''

. - . '
inspector. He is not charged with seeking out design sigmficant discrepancies ors :,

even with determining whether any putative discrepancies are significant from:
~

:. ' , -
,

-

a safety standpoint His obligation is to report all discrepancies. Any attempt< '- ,
' -

| by him to ignore those discrepancies that he might consider insignificant would |
,

s ..

'

interfere with this obligation. The question of whether a discrepancy is design--
'

,% ,

d significant is uniquely in the presence of an engineer to evaluate based in part on |
'

- .; the inspector's findings but also based on a variety of other data and expertise |,

i ', that is not immediately known to a quality control inspector. The measure of j
:s -

the quali6 cation of a quality control inspector is whether he can inspect to !
- '

,
, , ,

established acceptance criteria. Tr. 16,775-76. |a

362. The only value, therefore, that BCAP could have for us, considering.
'

the way it was programmed, is with regard to the constructed hardware,

'
rather than with regard to the effectiveness of the Quality Control Inspection.

Program. However, even there little weight can be given to the results. The main
- problem here is with the party selected to make the determination of design |

significance, Sargent & Lundy. -
'

363. 'Ihe BCAP program document recognized the need for independence
,

of the Independent Expert Overview Group reviewing the program. The docu.
ment provided that the IEOG members "will be free of any significant contacts

^ - with Commonwealth Edison Company" and "will not have participated in the
'

. ' - - -' '

- design, construction, or quality assurance activities related to the Braidwood Sta-
'

tion or with Braidwood site contractors within the last five years." Appl. Exh.137>

'

c at V 2. The IEOG was not shown at hearing as being any more than a token-

,

oversight group. However, the BCAP Director, Mr. Kaushal, was an Edison em-.
, ,

ployee. He and BCAP.were answerable directly to Edison management in the-
.i, ,

7 person of Mike Wallace, the Braidwood project manager who was responsible- ,
,

,

for cost and scheduling considerations at Braidwood. Kaushal, Tr.13,716. More
importantly, Sargent & Lundy, which performed the design significant evalua-, ,

'

tions, the only evaluations of any importance8 in the BCAP program, did not-

,' meet the independence criteria. Sargent & Lundy failed the independence crite-
'.. ,

ria on almost all grounds. As architect / engineer,it designed Braidwood and was,
' ~

, .

-

I would not have mattebd one iou whe6cr thers had been half as many or twice as many disenparkies'orI
notaMe disenpancies found by the BCAP inspecton. The entire conclusion as to whether the facthty pssed the
BCAP test wu fmnded on s&L's determining whether any or the discrepancies wu design significant.i- .-

~

t

s .
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'.Y } .Q . '',.Q ' * Q .%. b,, N

3;y$*4 '(t,i *. ,f.".,q', . '[(' 7, . .t.V,('ilintimately involved with its construction. As consulting engineer, it advised on,
r

. .[ Q2' ; ,
,

p.' $ 61,".f<.5,rp.df Q '..Q'j(.

,

7 y e 3 ., construction and dispositioned NCRs and ICRs that documented discrepant con-,
,

"

y; struction activities. It was in day to-day contact with Applicant, the Common-: . ,

N $ N"N i
wealth Edison Company. Because of its intimate involvement in the construction

',h.;h'N'h.k.WJ.,@h.,(8.f..i;(}k.p.4p ,1 i f, ' > 5 activities, whether or not it was the case, Sargent & Lundy appeared to the Qual-
f i r. !. c : 's , . ,' . - ;s r' .?' ''

ity Control Manager of L.K. Comstock to be the prime electrical contractor and
'

W p;( ' | ' > , ,' : . ., Comstock only the subcontractor. DeWald, 'It 1805-06. Were the Braidwood

- [. - j., facility to fail to meet its licensing requirement or were its construction to prove- -

,.p@ - *, ' '
deficient in some degree, it is likely that Sargent & Lundy's liability exposure?i-

.7 " . would surpass that of even Applicant, the Commonwealth Edison Company.
' ' '

,'- ? *- t
,.

,

.h ~ . ' ' . . , . . '. .i . . S 364 An example of S&L's direct liability for design significant defects is.

< ;.~. e. .
..|

. cable 130, which violated the manufacturer's bend radil limitations and which. .

" .. .l .[g,r.....,,,''','' . Y. ? .. I ,; S&L evaluated (incorrectly, at first) as having no design significance. The bend
' , , - | 't radii's violation was attributable to the cable being placed in a junction box that

''m?Y . 'c
, ,

: p' t (,'/.O ' ..'' * p was too small to permit the cable to be bent properly. S&L had designed and
'

;

' ' ~ ~ 'W ,- : *, ', , ordered the equipment and installation, and had failed to require an adequate.-

- ' .i. 7'''
'

~ ' , junction box. Tr. 14,923 25.'
<

,

365. Not only would Sargent & Lundy have failed the independence test
' - *

.-. , .,

'. in the BCAP program document, but other reasons exist for questioning the' ' '

.1, '

,11 objectivity 'of its evaluations on the BCAP. Just prior to th'e critical period,

in issue in this proceeding (beginning with the summer of 1984), Sargent-

,

& Lundy had complained that the Comstock Quality Control inspectors were
'

-

' '' '

- .being "over critical and were marking discontinuities which S&L felt were
'

acceptable." Appl..Exh. I at 1. Sargent & Lundy had complained in particular*'
,

.
,

about the Quality Control inspectors' interpretation with regard to overlap,m
,

,' < undercut, are strikes, lack of fusion, tack welds, base metal reduction, and'

' ,
,

,

I spatter. Sargent & Lundy was concerned that these interpretations constituted'.'
'

.c,,
, ,

- ': c, '/ "overinspection." Id.'~ *

,,' |,. ' ' '

366. Consistent with the evidence of Sargent & Lundy's concern about-
, g.,

9
,

.- ', inspections being too critical, was the Quality Control inspectors' recurrent tes.' '-
.

.

'

,f timony during the course of the hearing that they were becoming somewhat. . ,. ; a;, u .- . '-

,,
'

' , , . ' , - demoralized because of Sargent & Lundy's practice, as evaluating engineer, of.>. .. , ,..

',-' 5.f' :,

,,+s- 64, 10,485, 10,576, 12,320, 12,632, 17,363; Testimony of Mendez and Neisler,
,' dispositioning QC determined discrepncies on a "use as is" basis. 'It 8162-. . ,

' > -..,. ,, .,
' - - -

. - ff. 'It 10,490, at 30. Many of the Quality Control inspectors believed these dis-
-

.
,, ,

,' * T' positions to be unjustified and had voiced complaints to the NRC. Id. Some hadr - ;; . -
.. ,

,

, . ' successfully challenged the S&L engineers' "use as is" dispositions. Tr. 8162-.'
j f I'; ''.,..,o-| 5O . '

64

-
.. , .

,

''n ; . < '. ,'. . 367. Further disquieting about the role of Sargent & Lundy as an objective,,.,;- -

. ', '[' i a evaluator under BCAP were its participation in the improper termination of' '. hn e .C . ( w , . . ' .
''

.

fi ..e- .rs . ;. Mr. Puckett and its testimony in defense of that termination, its errors and,

'. / -

, ' ' . '. . .f. , . evaluations of the two sample BCAP' packages randomly selected by Intervenors
,

. .

s. ,

'
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x. ,< , . , . :JJ U-
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'

! '

_m>n . ., , ,, .c .+,- .

- ... .

( f.c. . y'
* '

_ ,

7, . y , .m 3. .q.
,

.u. ..

3 . ...-,

, , . 4 , [ ,$ , - V for examination at hearing, its improper invalidation of thiny seven red line'

' ; U$. .g, .' ,i . y .
'

drawings under BCAP, its ' complaints to Comstock's management concerning7 ;q ..
'

2 y. ., W- ' , ' -,
Quality Control inspectors who sought engineering advice from them for not

W '-(.,f 5 , y; .- W . J ; y M
3; y

having gone through channels (i.e., through their Quality Control supervisorsf, g.,L . ,
with whom they disagreed), its unilateral departure from FSAR standards (e.g.,. .y ,', <. . y"

*'

, 3.,- . y
'' ~

,

* 6 with regard to response spectra (see Tr. 15,176-79, 15,197-201)) in evaluating
'

-
5 BCAP design significance, and the seeming inability of Sargent & Lundy*

.

," ' J witnesses to answer Intervenors' questions directly with regard to ibe BCAP
' '

..
,
, ,

.

~

program.
.

*'

,- . | ,'
" . , 368. As a general matter, by virtue of its direct involvement in the design

$' - ^1 and constmetion of the Braidwood plant and its potential liability to Common-,
'

T'.. wealth Edison for any construction or licensing problems, Sargent & Lundy is''
.

'I O ;"' y too committed to the licensing of the plant to be considered an objective eval-
'

.

~

;s. .i uator. While it is certainly entitled to evaluate the plant's construction under.
,

t
,

; , 4. . . - i 4d BCAP or any other program for its own purposes to determinefor itself whether

f If the plant is properly constructed, its commitment to the licensing of the plant.,.,

is too strong for acceptance of its opinions as impartial. Furthermore, its past.' ,'
'

s

3- ? actions and testimony at trial confirm its partisanship in that regard. Its attitude
.

-

'

in general appeared to be that it;had designed the plant with so much safety,

- margin that no deficiencies in construction and inspection in the electrical area
,

;. . could impair the ability of the electrical equipment to function safely. While that
,

might be the case, that opinion should be expressed by someone other thah thev

designer of the plant to be afforded much weight.'

- 369. Further questions exist with regard to whether the design significant
- '

'

evaluations made by Sargent & Lundy are satisfactory samples for statistical
application. In the statistical process, one can select sufficient items on a random
basis to project to the population at large. De population being sampled,- ,

however, must have a degree of homogeneity in order for that statistical.-. . . ,

.
' projection to be valid. But in this case, the calculations and evaluations made

,

,, ,
for design significance appear to be unique calculations suitable only for the i

. ,'!
,

" '
particular items selected. While Sargent & Lundy began its evaluations with

,
'

standard design calculations, it departed from these standards through a series ;.

'' ' '
-

_' of so-called "refinements" when the design margins became minimal. Sargent, ,
,

& Lundy's design significance calculations were carried out by using successive~ * '
-

- . levels of "refinement." When one set of calculations produced results that
,

1 J indicated a concern about design significance, Sargent & Lundy turned to
'

.

"more refined calculations" which, by eliminating purported conservatisms in.,

- ,~ ,
' *

'
,

the first set of calculations, enhanced the acceptability of an item. Sargent
'

;. & Lundy employed multiple layers of refinement in order to arrive at its |
-

conclusions that no discrepancies were design significant Tr. 15,076, 14,083- i
- '

85. Rese refinements took many forms, including examinations of the "as built",

, ,
configuration of the sample item and its neighbors to determine if additional

-
. ,

s
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' . , : ~.i r. ' 6 ? . f ,. .J, W . '.,:g . T %; ; ;?, , . ? 't';'H, .
.

. ' , .c ;( 'f safety margins exist, departures from the FSAR specifications to those based,,.

3 .f ic/,7[$,.p[#f ,QQ:;e . [ *J ) i d.'.
. upon its own engineering judgment to see if further safety, margins exist, and

$[,[ d I' pt $ . -; . P.d;' '[,j.' departures from the equipment manufacturers' specifications and requirements

j|(SJ.n'tNp;,hk'O:'d '':
IM . . .7'l - O r;.I on the basis of its own engineering judgment to determine if further safety

.T.f;'}.IM O M d margins exist. Many of these departures from the original design specifications
.' </'] g . '- 1. g e (.[,C > .' ,e[.'** l. adopted in the FSAR were based on ad hoc exercises in engineering judgment,

*,:- ' '
. . '3 p . , ,. and all were in the direction of finding additionaJ safety margins in the as-,. .

f ~ \ .~r. . ' . . , , ' *
built construction. Absent were any suggestions of refinements in the direction

i'.:
, , . ..

, e ~ .'[; . | g * -
. < . -

; -l: .' of reduced safety margins because of as built conditions that might have,

' "4 .. J: . s ] j | ' , ;'',j,'4.- | , .' ,, included observations of less than satisfactory workmanship or materials in.

the sampled item, or in a neighboring item that might adversely affect the-
.,

~

.J , ..c.m . , , 7, ... ,-
'

sampled item. Given the predisposition of Sargent & Lundy to validate the
,

'

?., ' .! ; >> |. ,*. f . , f. , . ' c ,' ' ' construction of Braidwood as satisfactory, which was the expn;ssed purpose of

-

.'
, .

,

: .' '' ,' ,' . N the BCAP program, and considering Sargent & Lundy's resourcefulness and
' '

# .;,.i. f ' ., . , v. . -.,,' ff,,'; ; ,,' jj;; their predisposition for searching only for matters that would show an increased -
s

i.Eg/ ;
"-

safety margin, it is difficult to see how they would ever find a discrepancy off '
- ..

" '

.e .e design significance.!
'

-
.

" '

-[ '; . 370. For the same principal reasons that the CSR agreement rates are not('
; .--

' .: + - - - indicative of the efficacy of the original Comstock Quality Control inspector,-
,

.

because there is no comparison between the discrepancies he missed and those
' '

-

that he found, the FTL results are similarly unilluminating. Furthermore, in.

* '

-
; addition to the sampling's not being done on a statistically random basis, there-

't..'' . is further doubt as to how representative the sampling was. He FTL inspectors.

' 't- l' were permitted to overinspect welds through paint. Although the FTL panel,

experts claimed that this amounted to only 7% of the inspected welds, this
- '

4
, ,

'

'7,' tes.imony was questionable.. c .

" c. . _
'

,

'- 371. Rey arrived at the 7% figure by reviewing FTL's overinspection, . .
,

" E
.

,; W,
. ; g records for July 1982 through June 1986 and determined how many of the>-

( ;.
, welds were noted in the remarks section of the inspection repor:s as having

" . -
,.,y',,

.'- .~ - * .. t been inspected through painL This amounted to 7% of the total welds' that were.. .
,' '

.7: . , . . , ' ' * ue overinspected. De PTL witnesses testified that it was PTL's practice, although.i ,

,

/< " i ( . '' -
. ,

"
.- / not a written procedural requirement, to indicate in the remarks section of FIL's.. .. , . .' , *

,'; inspectioa reports which welds were overinspected through paint. They believed.

' ''
' , . that the FTL inspectors followed this practice whenever they inspected through,,, . |s. . + - -

.

, "

i,. ~
, ,

paint. Tr. 15,749 54.. . '-.

*

, , . , 372. nat testimony is not acceptable. On its face, the 7% figure seems very.
,,

Iow considering the practice of Comstock of coating welds with Galvanox after. -

,.i
7 .; , , . ,,,

,,.i, 4., ,7 the initial installation and Quality Control inspection. Tr. 8533, 8541. Galvanox
*

..,

' '> S, ., , -: 'P. was a heavy, thick, gray-colored paint used as a protective coating to prevent.
, ,,

. ? ! ,y , . , ~~. . ' . s' a welds from rusting. 'n. 8531, 8540. It would be less surprising if the figure
*

-,

'': .; :,' . s ; ,' .'|; - .,. given for welds covered by Galvanox by the time of the P7L overinspection,

; ' 4' ' . , i; -
.

**
was 70%, rather than 7%. Furthermore, not only did FIL's written procedures

-.

4 T
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'

not require noting the weld' overinspected through paint, but neither did thes. . ,

.e ' . , ;,,. checklist given to the IrrL overinspectors. 'IT.15,780-81. Nor was there any other
' ''

M, ;. . , , y ' ". ' ' . . , , ' . , . written direction to note those inspections through paint. 'IT 15,782. But PTL,
. .

- y.-

.j,. 7 , ,7 - ,s" no less than the original Quality Control inspection group, is required by Part 50,
..

,

HG '

s, - s. ~% Appendix B, to document in writing its procedures and instructions. Criterion- '

V states, in pertinent part, as follows:'

,. .

f.. |J ,, ,
'

'

m V. Instructions, Procedures, and Drawins:,

) Anivities affeaing quality shall be prescribed by do<urnented instrucuons . . .,
, ,

. . . -

[. _ Criterion XVIII states, in pertinent part-,

's L> ' .
'

.

, ' - XVID. Audits.
. _ ,

. ?, 'h . . . The audits shall be performed in accordance with the wrium procedures of check
*

,p [] lieu by appropriately trained personnel .M "
.,

'
. ., -

_ .

-

'

-
, 373. If IrrL, which had been overinspecting visual inspections of welds'

' ''
,

'
since.1977, had not memorialized any directions to its overinspectors to note

' - '

' - > < welds inspected through paint (as .it had documented its other requirements)
by the period for which it offers its conclusions, 19821986, we cannot accept,

the testimony that these instructions existed and were uniformly applied. And,
if in fact a large number of welds were inspected through paint, FIL's highe

,

'

agreement rate with Comstock Quality Control inspectors means very little-

because many discrepant attributes would have been obscured by the paint. The
Galvanox coating could obscure cracks, undercut, cold lap, porosity, and other
attributes. 'IT. 8531-32. Moreover, one could not be sure that the sampling by

.-
'

1711., which was not statistically random in the first instance, would not be biased. ,

by Comstock's making sure that the more questionable welds were Galvanoxed, , ,,

., .

immediately.
,

.

, , - IIL MINORITY ULTIMATE FINDINGS OF FACT AND*

, . . , . ' CONCLUSIONS OF LAW
*

,

, .
,

' '-

1. Having the Comstock Quality Control onsite management report to.
.

'

Edison's Project Construction Superintendent, Dan Shamblin, beginning in May,'
' '

of 1984, did not per se violate Criterion I of Appendix B to 10 C.F.R. Part 50 be-
,- cause Comstock was organizationally required to continue to report to the Com-, ,

stock offsite Quality Assurance management. Edison could legitimately monitor,- .

the activities of the Quality Control organization of its contractor, L.K. Com--

stock, without violating Criterion l's requirement that the organizations per-
forming quality assurance functions have authority and organizational freedom',

to identify quality problems, including independence from cost and schedule,. . , .
,

.
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,

.;|'hIOf'N.S.W .'5 $, ::.M[' # because of prior problems that Comstock had encountered in fulfilling its qual-
,

d.Z'' . M .O c. m|m *.c:cb,$k% : 'N'b.h. ..' ity assurance functions. Comstock's inspection and documentation backlog and
'

,

; .9; m its deficient inspection practices were a proper concern of Edison,. -

i['M h. .',k
J,h'Nh6[ih3]"fd;'5.h;p@.

2. However, by assuming, in fact, the function of day to day supervision

0.'d . . y ,r . . . ' iV,'fd, J of the Comstock onsite Quality. Control management and by asserting continuous
c 2. ~, . p || y x .

[c' f,$.D.:N..[k',: M'_,7 'd
:

. ' . #-
'

production pressure on Comstock that Comstock Quality Control management,.t .

,
'

in turn, imposed on its Quality Control inspectors, Edison's practices were-

.

,
l.'.. . % ,,. - ? .c..| h t p ;' |' violative of Criterior I..

' b,. K ' N. f . Y 'y ;'s 3. Dere is no credible evidence, and only self serving testimony with
'

. *

q. /..J ',! 4 .' G* ;, ,..f*i no corroborative support, that Edison's project construction superintendent
G Meg ,j[;^$c}'P,'y /,? r ]

' '

,- promoted good quality practices, rather than merely asserted pressure for,

J.yi ~ ? . - ' 4 " J 'h ..'M*.3 s . increased production.
'

" , -g:r , . . , ' e /: ''| J, .vf. ' - 4. De pressure asserted by Edison's project construction depanment was'
, . . 3

'*
-

'

s. . ' 4 ', .y | * (', ' . .- " - qj based upon the threat of terminating the Comstock construction contract.,

.' .?. ' ih . E, ^ -[, M,.h.' .. '. | S. De production pressure ' asserted by Edison upon Comstock manage--

t ..j , .- . ; - - y,. , , .;c.fs ..
quality control standards established by Appendix B to Part 50. Certain of these

-

ment resulted in practices and actions by Comstock that were violative of the
'r- - '.

. * ar < , w. ' f,,. . . !.- 3 ; ,-*

,,

, f . ~ ,. " ; ". .- improper practices and actions are enumerated in the following paragraphs.
,

,,,

- * - ' '

6. De two major improper prxtices adopted by Comstock onsite Quality.. . ,
. . ,

."..'x '. Control management were (1) to promote a climate of intense production pres-
"''

., ,

' . , ., C- - : sure and (2) to attempt to discourage the documentation of any major deficiency-
,

', 'f,(, '

1 ,. that could result in a lengthy delay in. production. Certain .of these improper. n 3*'.e. . 't ; activities of Comstock Quality Control management predated Mr. Shamblin's*

E ! ,,[., overseeing of Comstock Quality Control and were attributable to the pressuie
' '"'~

,-
m ; , , , ,; ? , , ' .

,

on Comstock management of a backlog of inspections and documentation. Com-.

4 - - ,,7..[j,
,

; c7 stock had built up this backlog because cf its improper practice of assigning too,

, '
,., ," few Quality Control inspectors to document construction deficiencies,- . . .., .-

f,( i ' i.d .'

,'. ' . ' .'; 7. Richard Saklak was improperly given supervisory authority over Qual.
'''

,A .' j J" ; ,., .'..''*,s. ity Control inspectors although he lacked any background in quality control or
.

.

. 3; .N' ./'./ J. 'j'.-,.' .f''- _,y
: the particular disciplines he supervised. He was appointed, and his authority was

i.
subsequently expanded, only because of his production and scheduling back-g , . ,; - c . .

,
~

' e y. . . . . , ground and his dedication to speeding production. His lack of certification in
-

; y , ,, -. ,-

.q p s. i'. . . ' , ' , ,' 9.f''
the quality control disciplines that he supervised, attributable to his lack of back-: a,

, ,;g , ' , ' ,- . ,- ., ,

deficient practices in the Calibration Department, for which John Seeders was |

'
'.- -

ground, was in direct violation of L.K. Comstock procedures and contributed to
* , . f ,, ,, - 3: ' , . . ' --

,

.f ' ' later transferred. Mr. Saklak's push for production, which was encouraged by
-

- ., . -
,

* 'y...-.<,. ,' Quality Control management, resulted in the Mustered and Snyder harassment.

" . . . . , . , . , , ' , . ,
,

'

:'. incidents and exacerbated the Seeders' incident.; .

.'-( , W, " 8. Irving DeWald was appointed as Comstock Quality Control Manager[.<'7.,
|,".9. . ' ,, q 'z. q 'p . - e f.. to improperly orient the Quality Control Department away from quality control.;G.J.i ,. ;

, |},; , c r;.P U.b and toward production.;|- | } ., F.
* * ; , -

... , ,

't. .

t'' ;P. . g

.
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.. . , , , ,j 9. The intense pnessure for production directed by Comstock Quality I
* ' . 9s .s,-

'

I v.,,,..j. g Control managemcnt against its Quality Control inspectors resulted in the March..

..x',. - ,,
,

"'
,..e

'
29, 1985, complaints of the twenty four Quality Control inspectors to the

.! / 4 i M.)'01, st-[i
.

.

~

?, NRC. Their marching en masse to the NRC office with their complaints was3
-

: :'f , , g C ' M only precipitated by the Saklak Snyder incident and reflected a more fundamental
,

'

c;
'

', ' problem, the climate of intense production pressure fostered by Quality Control j
,. ,.

* ' ' -
s

'' mardgement. Although there were only a few incidents subsequently relatedj.~+
1

by these Quality Control inspectors that Amounted to an actionable incident of
*' ~

n,- f ,. ,
,"

' ~ ,' harassment and intimidation in a quality sense, the unanimity, or near-unanimity,"-
,

' ' , of the complaints about improper production pressure reflected its presence.
' ' *

.
, ,

- - 10. Worley Puckett was improperly terminated because the matters he
, . ,

,

,,

raised with regard to improper Quality Control practices and procedures would.
- eg

"
' ~ ~'

,

|- L'd have result'd in some delay, perhaps considerable, in Comstock production. Mr.e-
,. . . ,

,i' '' d.- Puckett's recommendations came at the time of the most intense pressure by4-
.

*
Edison on Comstock to reduce its inspection and documentation backlog, dis.' - ,

... ,
*

* -
'

.,' position all open NC.Rs and ICRs, and increase the pace of current inspections,
,

' '

.'; and would have delayed those efforts. Considering the correctness of Mr. Puck-' '

_

-

' ett's recommendations and the high regard in which Mr. Puckett had been held' >
, .

,
' by other Quality Control inspectors, his improper termination was a major vio-

'
'

. lation of 10 C.F.R. 6 50.7. Although this Board is not directly involved in the
labor management aspect of the termination, which was submitted to the De-
partment of Labor, but only in its effect on LKC's quality control function, the-

't effect on Mr. Puckett of being improperly labeled as incompetent, when he was'

,

- not, and perhaps rendering him unemployable, should be taken into account'in
assessing the gravity of the offense. Edison was fully involved in the decisione c

- to improperly terminate Mr. Puckett.

11. The incidents of harassment and intimidation involving Messrs. Perry-,
, ,,

man, Archambeault, and Martin, although not as serious as the termination of'
>

,
.

.

'

Mr. Puckett, were violations of 10 C.F.R. I 50.7 that resulted from the improper"

''

attitude of L.K. Comstock toward matters raised by Quality Control inspectors.

'' '
that might delay production.'

' ' ' 12. Other instances of harassment, intimidation, or retaliation, that were. .,
'''

i evidenced in this proceeding were isolated acts that might have occurred in any,
' *

),. , , . organization no matter how devoted its management might have been to' quality-
-

s
'. practices. At most they were merely technical violations of 10 C.F.R. 6 50.7.'

. ,

,- 13. Although Comstock management improperly overemphasized produc--

,

,'- tion and, in a few instances, improperly pressured Quality Control inspectors
'- -

*

not to raise major items that might delay production, the weight of the evidence ;
"

,

is that management made no attempt to discourage inspectors from documenting '

,

ordinary discrepancies.. -

14.' .With regard to the period after October 1983, the evidence is that j.
'

the Comstock Quality Control inspectors performed their field inspections'

. .

'
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$O'h*,P 9:$, M a dy ,,'c,
N.hff 'd;M..'.$, M ?g'/M[fy.O $

i,

.Of :; ;;/. competently and successfully' resisted any attempts that may have been made by
i f. ).$'de W',yp' management to sacrifice quality for, quantity. In making that determination, no.$*J 4 M@j)$['MQ. W[
hh'b)NNb'

U'. ,%; weight has been given to the direct testimony of any Quality Control inspector

dh. 'f that he did not deliberately disregard a discrepancy that he observed or that
Qf V.; ja 3'SQi?|d.Q/'f%; . Q.i| he had not seen any other inspector disregard such a discrepancy which the

,.

I:,i *.ji. '? '. ,1 Ns.,,Y 8(- A testifying inspector had not reported. It would be unrealistic to expect contrary
'

. .f , : *;9. ; . | | {C .' * . .: :iJ.' ~;E.of the testifying inspector. This evaluation of the good quality practices of

,

;.*M.;,f.('|J. -. ~ - testimony, because that could result in the immediate termination of employment
, , .;;. -,

' 4,,,' c 'U E,' hl.G O.,
, S W,3. E. 5 the Quality Control inspectors also takes into account the fact that the Board

.. '..

, N. ' heard testimony primarily from those inspectors who complained to NRC about,; ) : .';;: ;

[?j-] ; .[;g'ig ;' a$[M ':[d Quality Control management and would most likely be the ones to uphold. good

f, c %'7,. . Wy.( r ,W '[C i' / 2

j'
g, .' if- ; ;.. ; ' - , quality control practices.,

ii 15. Had the other evidence not supported the adequacy of the Quality
V "' [ *. ";.. Q.' ; c ' Q ,.'6. d Control inspectors' inspection activities for the period after October ~1983,..

f1( , '{ ' ( f.', '; 1. ;I.y ' 4;M @ c ,9; f.1'j',Applicant's sampling reinspection programs would have been insufficient toi

.. T *. - ;'', ; 'j,3 ,, satisfy Applicant's burden of proving the adequacy of the quality assurance
,

.,n,f.,, . .T < 7. w. ' ..yc program. Nor do the sampling reinspection programs, in any way, add to
,

q. ,.. / . ,. a. . ; .,-

'
the weight of evidence in favor of acceptable construction. The reinspection,

'

f, . ' ' '

orograms were not designed and staffed to afford any assurance that the Qualityg. ..

, ' U .( X ' ,.. f* Control inspection efforts were effective or that the construction was adequate..
,

'.,( g f - % 16. .Similarly, NRC Staff's approval of the Comstock Quality Control.. .- ,

<- ' ?. . i., ,i J effort has little weight because NRC Staff did not fully investigate Quality
^

,'

' f '' 1.b , .
* * ,h . Control inspectors' complaints of harassment and intimidation, and adopted too

'' ,

> . , V f. .O sympathetic an a'ttitude toward Applicant.
''

'' . y 1, , , f g 17. On the evidence adduced, Comstock's Quality Control inspections ofA7 ,..

',. j L . f ,f .J ." - ' , . | ,1 , welding on the grid arca-system basis, in effect until October of 1983, are totally
4

' '"
p '. . ;; C ;. 4 -', ..;: lacking in credibility. Under those circumstances, a 100% reinspection program,4 . ,,

.., - t. f ! ,'a rather than a sampling program, is ordinarily required to determine whether
"- '

|,,.,'s'',3.g>/'',',#
..

.i '? D'.* A there is reasonable assurance aboet the safety of the construction. Since the
7;' i ck ' ; ,a . ' ';, .N]' .. . , ' ', .

'

grid system inspections and the time period in which those inspections were
.

-

, ; ' J, i ;' . .' .',|'',J '

conducted were not directly in issue in this proceeding, Applicant should havej- . |" , , '

' . ' ' f ', . ; ' .. . ,. ' Q '.;" the further opportunity of proving the efficacy of those inspections.. . ' , .';
.

,. . o.y y .p. . .. ,

''

18. Under the test in Union Electric Co. (Callaway Plant, Unit 1), ALAB.; , .

'

'd. .'f V.'; . ]. , 3 ' . N
'. 4, L h : ~ t j% 740,18 NRC 343, 346 (1983), it is determined that there has not been a

J' ''
.

.'., : breakdown in quality assurance procedures of sufficient dimension to raise.- . . , +
- '

,. - , , . . . " ."(7'' ,...f leg:timate doubt as to the overall integrity of the installation of electrical;
. .

^ey : 9 . , . . q . ' . ...c',.: . !f / '.2 - system for the period after October 1983. There is reasonable assurance that
.c '. / '' ; . ' Y ' ,. . y the electrical system installed after October 1983 can be operated without[(, af . ' u,',

'
.

r,' , b .( ' *. ;' I,'.h Jh.h . ". . '' , ./ -
.') , 1 , . i .n endangering the public health and safety,<

19. Because of the gravity of the violation of 10 C.F.R. 6 50.7 by Com-
,f| ' c ,f stock and Edison in the termination of Worley Puckett, a substantial civil penaltyO , . .(' ] ,' . . > . ~

.

. .. . -, ..

.4.'. *

's, .s
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This inquiry was instituted by the Commission in December 1985, following. .: .-

' 't; investigations by the NRC Staff and GPU Nuclear Corporation ("GPUN")

-.

. . - ., 3T,-
, i consultants that Howed from former employee Harold Hartman's allegations of

'
' ... .,

'-

, ,5 , ; - 3; , leak rate surveillance improprieties at TMI 2 during 1978 1979. Hartman had
'

-

. ' ;. . -! '"

,. '. 9 . alleged that the tests were at times purposely manipulated in several different
-

.
"

'

ways and that records of unacceptable results were discarded to cover up, ..
- C' I~

'

'~i
problems with this surveillance. We accepted into evidence the reports of the>

. .- .

'

' . ';, . m . . / prior investigations, which include a voluminous analysis of the technical aspects
' -

. , ,

.,
'' . ' , . , ' ... of the leak rate surveillance at TMI 2 and int *. %ws of people that had been'. : - t

'. .X A t'-: .~l involved. However, we have assessed indepcadentij * !mp1! cations of this and |

'

. ,. . J.' : . ;.' ,a' -
" " ,

.

|~1 other evidence to reach our own conclusicas n.r e .v r., & issues before us..

a
'4 -

*:. - *- ."+. On December 31,1985, the Board sw em s. N esent and formert
f. ; |i. ['' ? ', ; W ' -| employees at TMI 2 who might have Ln. :M;e M m w ,sement with the

'

i $|'U., -
N O subject of this inquiry. The ensuing petition * ;c irm u;,c. ; a;tt.d in admissionc.g. . . . ,

1 ' ' ' $ . .M of six parties to this proceeding: (1) L w Y w% 've present and.y
.

.

'"
. .

M -
- - - , former employees of TMI 2 ("Numerous WW); /T fr. Kidwell, a

7-T | | .i /. ' , former employee; (3) Mr. Herbeln, a former c: n af Mc >olitan EdisonL' '
.

,
'

;c ', ,. p ,'
' #

'i:x. ~.g ., Company ("Met Ed"); (4) Mr. Miller, an emply, 9 C . Ed; (5) GPUN;.s
-

. : ' ' *#
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'
' -

-
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.e
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.

s
,

A,'.E.'J ' ,
.. , .:~

y w y.:#:. . ' ,. .. , c. .y' ; '. .a; r . .. <. ,-y.
.. 7 ,' . qi

. . . . -

,.c;|;,:p.
i ' :i.;j,,.,..% g t;v,i' d,.p$and (6) Marjorie M. and Norman O. Aamodt. He petition of Marvin I. Lewis

.. , , . ,

- ..,;,.3 .,.<
,

' - '.. ,

p T t" :z $ . Q .' y' d ;;$'d c'5 '.S. C.4 .;/C,.urf ;; N., .
's.c .

was denied. Pursuant to the Commission's initial Order, the NRC Staff did
.

i
'

t/

, N , @ h, d ,'i @ ,b.* 6 h : (h .I [M. f.p ..J..?."/'.f$',hb .y f !. <
- g'. not participate as a parryt however, the Staff provided extensive documentary

'

;'. $' 5 material, and Staff witnesses appeared at the hearing to respond to several

.ii hundred questions on the technical aspects of leak rate testing at TMI-2. In-

Y.::/ '. f C 1 :.' '' , W |.p ~,[ 1: f .'s addition, technical experts who had prepared reports for Met Ed and GPUN were I
,

,,

'4O' called as "Board witnesses"'to answer questions concerning technical aspects of' ', ' ~ , y 7 ''

. e.; s.; ', s] .
! .

' {. ) their work.
'^ '.,''[ q : ,i y : .: ',. -*

. .

,

e r, - ' , ,. | I r. ,,l., . 9 ; if ~ ne hearing bcgan in September 1986 and required 33 hearing days with a
;[f*,- resulting transcript of over 5000 pages. Forty-seven witnesses testified, most of3.' ' , - 'i,'., . .

.,

. 3",, - [t,.'|' " g . .b whom prefiled testimony. Twenty five exhibits were entered into the record. All
'

, ,,

/ q| ' ' ' i 0;.' 'f'.rj. . , c . i j ',.[,7
parties filed prooosed findings of fact and reply findings which we have-'

; .g v . , e 7|,*c ./ , . ,p : j considered in detail in reaching our assessment of this record.
, , .,

The "Numerous Employees" submitted a memorandum of law in support of.. s ( ,' V. f . ,; , i ,e ; "- .

their proposed findings of fact, in which several issues including the question of
.

,

. ' >

. I '(
'f.; m . ' y 4 " i,... . , . . , . ' . ;.

, *

. 1 , . .' - .,
''' ; k .i the appropiiate standard of proof were raised. Upon consideration of comments

*

. .
.

', ,.}? *' "f from various parties, we concluded that the usual "preponderance of the evi.\.* * j ' 4. -
., ,,

' ' M., ,/, ; dence" stanJard is appropriate, except with respect to findings of manipulation? - .:'

. 'c J W- }. J and falsiScation. Primarily t'ecause findings of manipulation and falsification are
'

2,

; 4 likely to have strong reputational impacts, we apply the "clear and convincing"'

- , . ,
., ,

Q; standard to such evidence..-s ; - 1 ..
'

.

ne scope of this inquiry was delineated in the Commission's Order in the94_c

,

t. -1 Y.} * form of four multipart issues. Our findings are arranged to address these specific,. ' ,; j '

j*
.i

,,

'D ' ,, . i issues. We also developad findings on the organizational structure at TMI 2{- -,
,

. ;-'- during 1978 and 1979, the TMI-2 Technical Specifications ("Tech Specs"), and- * ''
. . . .

''. the training program, to provide a persp-ctive viewpoint in considering the

] m .,.;
' 'C 1. V. '' "*

.
.

ss .'- .i[,.. performance of individuals., , _. g ,

ss.... . ,

3 .,.., * . , 4. . . '. s., ' ' . . . . .
.'- ;...

, , ' . .,

1. Tech Spec Interpretation

.i. , , ,; ..
. .,3 -. ~ , - - i >

.~' s.. .v- . , -
'.- -

'
4.m 1, <.-,- He first Commission issue covered the interpretation and implementation,

,

, f ;. /, t y . ., }"i . T ',"i ' ' , , *% of Tech Spec 3.4.6,2 and the events of October 1978 when an NRC inspector I
,

"
,

; ||. - .|. rp , . " , , ' - f! discovered that that Tech Spec was not being properly interpreted. Tech Spec l
.

,

. , . - %s+ . 'l' : j '] 3.4.6.2 established five leakage limits, includir.g one gallon per minute ("I gpm")-

of, ,. ,; i : f, '+.; y ,,. ,' e n . ,$ ",j for "unidentified" leakage, the leakage measured by the leak rate test involved in |
.

'

. -?',y,e ;f, , , ; ' ; , ^ ~ f . ', ,. . this inquiry. De "Action Statement" in Tech Spec 3.4.6.2 stated that if leakage i

' - exceeded that limit, the operators must "reduce the leakage rate to within limits
.t , | f y, ,,' 1.:. 'i. , f .

.,f.',''.,:,
_ ,. :; . .,j.f , .. f, within 4 hours or be in at least HOT STANDBY within the next 6 hours and inr .- '

.

J'; g ;] r 7 ./,... g ?,. .,.A;. y j COLD SHUTDOWN within the following 30 hours." Tech Spec 4.4.6.2 stated/

5'||q~'?,'af'.yj,f(vg.f:' /'
that Reactor Coolant System leakages shall b9 demonstrated to be within limits

- [r i St.?,:,c.;. . . ~ . 4. ;[ . by four different surveillances, including "performance of a RCS water inventory
, .-

*

,
*

, .? balance at least once per 72 hours during steady state operation."
'

+:., ( J i l * *,-
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QR M% $,.~..::g.f. ;^ >;r J,,g;t:.afn 9 ' ID . g;. ~.z. Q 'h o ' s : m~:.' S@ ;i;LQ ~ . /:
.y

. W.: .
.

v;+
.

w ". :w.,Cy,; . . " .
-

.
..

'e ;N Q T /. Q .. ): % .,J ' ' i, . Virti2 ally all Operations Department personnel worked under an erroneous
u.,. . - v.: ;

D, $ .b d."D4 @ %y/yJ;" d;~'f.;,
.

interpretation of the above Tech Specs under which entry into the Action
3 .h J N M Q ?.J',., M M Q 9 [ $@ $ $ $ ' d , & M

'. '"' ? Y '.] Statement was required only if they were unable to obtain a leak rate test result
of I gpm or less once in a 72ehour period. If a test result of less than I gpm

h 37y
@f ' 2t leakage were not considered to require entry into the Action Statement. This-J'c,.{re.:r...pf,q:'y..;f'.**- were obtained, any other tests run during the same period that showed excessive

.

:,'., 7 . f.; * y , . . . ' . . , ?. incorrect interpretation, coupled with the operators' cynicism about the test,
'

.
'~

t , "-A.[ p. 3 ~, , , .'' resulted in a practice whereby test results greater than I gpm were routinely*? h-

.

.|~ .q W discarded, and test results of 1 gpm or less were filed.->
1

.

s' ' dh i.E " Some Operations Department personnel would search for leakage or "eyeball"
-

# I' v- .i

. f' D' , '' i . v.
'

plant parameters for indications of excessive leakage after obtaining a test result. t :.t,
.

' n ., greater than 1 gpm, but many did not. Particularly during the last 3 months of
-

.
,

'^* - 2 4 3" j operation, the operators were, in effect, going through the motions of satisfying
/ ., , ., f ". a procedural requirement, without regard to the validity of the test results.'

2
. .. .

*

m
~

'?f,']-1',~S.,' ~During our questioning of the operators and foremen, it became apparent.. , , .
~

that there w:is a pervasive ignorance of the safety significance of the leak rate
.

'y
, ,,

'

- / ,
;,j test. Classroom training on the leak rate Tech Specs and associated surveillances,

'
, was virtually nonexistent during 1978 1979. We were y h surprised by thes, 1

,
- . " ' ' operators' total unfamiliarity with the "leak before break" concept, and the

-

..y,
i s !- .. > safety analysis of Icaks in the TMI-2 FSAR De conclusion is inescapable that

','. - 6
'

the lack of meaningful training was a major.cause of improper attitudes toward- u

'

,r , .', leak rate testing at TMI 2.- <,

< ,> ", i he improper interpretation of the Tech Specs was discovered by an NRC
'' '

'

' ,' ,

' '", inspector in October 1978, and the chronology of events associated with this' , ' -,,

*

. ,, inspection is detailed in our hearing record. The resulting Licensee Event Report
-

, .f' . ,. G <
_

'
conveyed no clear explanation to the NRC or to the operating personnel that

'
,

,
q

* - -

j y. ,' , Memorandum to shift foremen and supervisors contained only a single, cryptic
the interpretation of the Tech Specs had been wrong. Similarly, an Operaticosc, .

'
,

,

'f'. , -

O ~, m '

paragraph that was an inadequate attempt toward instruction on proper leak rate

,

' ~
.z.,, .].

.
''

't. a practice. De clear answer to the Commission's question whether the Licensce's:<

,' corrective action was sufficient is no.i., , , ,,,.

.m - , .
,

3 7, , ,..;,,
-

.

t'^ .' '. 9.
.,J 2. Dif6culties with Leak Rate Surveillances

'

.

. >,.

Y ', 5 y' ,[ , , ,s, ,S? He second Commission issue pertained to the difficulties operators experi-
'

,

| -: , 7., % , .'- y enced in conducting leak rate surveillances. He test was performed by typing a
- - .

f.^ | .u y
*

code into the computer; the computer then carried out the data acquisition and.: O -

. . .

, , y~ - .- :> q' 'f{ ,, e
'

computation of the leak rate at the end of a 1 hour test interval. ne difficulty the
?- '

4,

-

,

s -
. . operators experienced was that the test results were quite variable. Successive

-

,

E,y * i)' %j tests during a shift or from shift to shift showed computer-calculated leak rates
6 -.

.

'W,
. .- that were inconsistent and, therefore, unbelievable, i.e., a large leak does notr .

. '
< .

,

f spontaneously become smaller. Here is near unanimity in the record that there
*'; ,i9. - , ,.

, ' ,.' ' ., k ' [4, ,
'h, *%
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~,f, .h t; M ; p :,~ b & R| C Jc R t *| M M1.s i

k.2 7 *'. r,w .t u. g ;f t ON : was a lack of confidence in the computer-calculated test results and, yet, these !

^

M. D[h,('d$h*If.)T(:'|3,$d".).]
/-|f , % ,@ NJ.

S 7 tests were routinely approved by opentors and shift foremen and the papers j
.

M d >'' filed as a demonstradon of compliance with the surveillance requirement. Such

' .,..;.U['h. %QG.kr.# W,9,fjM ;Mht: specious performance was remarkably unprofessiond.

'VMQ' !hjy@$7,:J,$Q De specific reasons for the difficulty were not known to anyone in the
],% .$.g.',;e :9.: ,: '. Operadons Department, but were generally thought to be in the computer.QD

J.'/ der,|';'Th|c,',fgg,cy:,.",t*.f . ' ;,) 'c. c ;-S.C' ;; 'program. Unreliability of the computer based surveillance should have led the
i ;
,

* -y
p.'; :c c O ; operators to use th nanual procadure that also is part of the TMI 2 Surveillance .

f; v : h,?-[ k,pM .' '' .,1 (f., .$ >' . , i |S* . ';. Procedure 23013DI, Ibrthermore, the Operations Department personnel failed

, . . .,4 ? ; * . N j ' ,7 : j to follow Administrative Procedure 1010 to conclude that the tests were not
~ '

'

.\ . R.|4 M. f !~, n ;?( 3 , . ,N satisfactory and to classify them as either an exception or deSciency, if deficient

> f' ;y, j j.*;.; :'|%p 7 f; test results had been retained and properly classified, it seems probable tlut.

3 h * ;,] .;o.y *;, Tfj.'1 appropriate attention rnight have been given to the technical defects in the test.,[j 'J:: '.

. |. . q ; t, , (f;|c,'; N, . ' y / -
,

.; f ,: . De technical defects represented the summadon of (a) procedure errors (b)'.y,v , ..

R ..
** ..\ -

instrurnent inaccuracies, and (c) oscillations in plant conditions. De technical.y. . ~ . ,T| N 3
'

";2N...''..J.1., * f experts identiSci thirteen procedure errors, of which four were quantitatively4 e ' .

, . , ' -

,

. J |, ( ,j - y.. ^. y; >/. Important and, singly or in combination, may have produced errors of I gpm
,,

.' , , . -

J .I, ! or more on some tests. Instrument inaccuracies or variability were estimated by: a ' j ' . ? ..~ ' d ,.
~. -

. m '- f.s ' |, -[ the technical witnesses as possibly producing errors of up to approximately 1. . ., , .

gen. Plant oscillations contributed another large (i 1 gpm) source of variability
' ,

e J - '' -

, . . .." f";
, ,

, ',

[c. '. .C 4 ' Q to the leak rate test results, it is clear on this record that the operators at TMI 2?-

.i M. A
.

were faced with a grossly inadequate surveillance system.. However, ws als'o

~ A *. 9 E.c. | i ' , C;$ ,.. c 'f lfind that much of the difficulty could have been attenuated if attention had been

*

'. " c-: ,,.

A. :, , . * v, . 'f *
...

- j given to the problem. For example, the effects of the instrument errors and plant
-

. . > . c.y,

';. ;. . ., <.

. oscillations could have been drastically reduced by extending the test interval;

4. q;f' ' ;','%? ;
3 . * ,' .

.M i.e., a 1 gpm error with a 1 heur test interval would become a 0.25 gpm error
.

, r ?( i '
*

i
-

. .s
,

. gf, e.Q. 7. > /N with a 4 hour test interval.
'' /.;>,.c .

-

.. .. ,,

. ; . . ; i , ;,* 7 ^ :.,f y M ,' , Apart from these technical defects, there were certain "idiosyncrasies" as-.

,
.,

( i , y . ; ,. , < v.- 'f', Vi sociated with the TMI 2 leak rate test that made it even more difficult for the

[, '),* ;?' . K j['k; . ' '. + ' . l .,,, operators to demonstrate compliance with the 1 gpm limit. Dur, when Regula-
'

,

> tory Guide 1.45 refers to 1 gpm as being measurable in sumps as an industryp.,-( | g' ' &
'', . ,.

., 7 .y.'), . . M. . '; f ,';;; '; 9 , q ' ,", experience, it seems clear that room temperature is implied. In the TMI 2 Tech

ge. / . [.A .y */. ,.| y?;b q! .; p .|W j
Specs, the 1 gpm limit is applied at reactor operating temperature, thereby ef--

.

f.: ['[|, ' . ' . . ' .c, .S; '. } fectively reducing the limit to 0.72 gpm.y .

7 p. - , j, e. ; 4 : 'N, s. ; . ''- De TMI 2 test limit did not include an "evaporative loss factor" for the RCS,< . .

. . . . ., .. .. .j in contrast to some other Babcock & Wilcox power reactors. For example, TMI ,| y .'.v,, y /,
?* ;. Y ,.. _ g 'g .

range from 0.51 to 0.73 gpm. The actual evaporative losses at TL 4 were not

,..

1, Rancho Seco, and Oconee have evaporative loss factors in their test limits that||c". D.y J. f.
$' f|Q(j.I 'M@P%g1,T

y,,

q ( V 'j;?':

MC ; % established in our inquiry, but it seems probable that such losses may have been: #i| ; j. r.'t^;$j JWW $l./,''s,*y MW,4cff ,*j approximately 0.5-0.7 gpm, making it probable that test results would frequently

l.%.,:.s|7.i' %,. 'tO.DQ.Y:'! @yj !i
e.

M, k.,.di exceed the 1 gpm limit. .
--nc, .+ ..
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.
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wt:s..:h .. & . :: W y J' ' . ' ,
. ..

i:';:g 3 . j . g .' .'mt g, *. ., ' O l @ - > * i ,,
, d G ' Wt ". '. - M r .j-s.

.

@ " 'y-

.'.c , ' , .
,

- q

m W b.f Q;..q.L'.-
. . .n- ::a ?; ,

a ' 'z .;.

g. 1 p ,; W f 'o; ne Superintendent of Technical Stpport (Seelinger in 1978 and Kunder inc'

@QM.- . e .,
c.s,

. wg .. q s

WM 3.7'U..,*;"'F.W.M j,M 1979) and the Unit 2 Superinte'ndent (Lo3an in 1979) were aware that there were,

.M'! 7MO h difficulties with the leak rate test, but they did not explore the situatian and failed

[f .. y,.1. t h y . % '.4! y ,.. % , N.9 j.Q9@.. a /, N . Q,e
. ..#. ,- s

P.q ' to initiate effective corrective actions. Only one substantive corrective ' an was
'W.T|,|g.-S finally taken on March 16, 1979, and it us technically flawed UnidentifiedM

. ' .p ''M ' p.F ',,. j[,y '] leakage was calculated as the difference between gross leakage and identified.

,

. '.; I ML'.[.; ,.$.# . , 7, [1
'

leakage. Beginning in February 1979, substantal leakage developed from valvesi

1 'O t' '

on the pressurizer, and this identified leakage ;vas estimated from the rate of
,

-..,t,,
.>- | "..

.

'% - M
, , . 4 water collection in the reactor coolant drain tank (RCDT). One of the errors in

u * 43;j
N -| the tes: procedure was the failure to convert the voleme of water collected in the- ' -v

:P
,

, ]C 'i; .e ' . , . ' . RCDT at room temperature back to RCS temperature before it was subtracted.

~' ' ' . ,

''C
. n from the gross leakage. The volume of a given mats of water is 1.4 time >;.'

4 ~,". .. O a ... ,' greater at RCS temperature. than it is at room temperatt;te. Rus, when the rate"

/
~

.

''

.
.,,,.i 9. . ; of drain tank collection reached 2.5 gpm around February 25,1979, the net or

'y.,' . , , . , . , ' 4 unidentified leakage wEs in error by I gpm. De March 15 temporary change
'' ''

. .
'

'C *,' notice called for a mantul calculation that properly corrected for this error, but*"-
,

.q, ' , . , . did not call for correction of the similar error in not convertir.3 the volume of
'

.

, ' '
. p, . . " ' '

water added to the make-up tank to its volume at the RCS tempenture, it should- +
, ,

',
, have been obvious that both volumes should be corrected to RCE temperature..

.

'

ne Commission also raised the question whether the operator felt pressure. > - o
'

~

to obtain surveillance results that did not exceed Tech Spec limits, ne record.- , ...-
f, | shows that the operators felt a general sense of pressure to keep me plant on line-*n' ,%; i s- [ y and they were asked questions about the status of the leak rate test or told to get

,s

:.
. , " . ' ' ', $( < a "good" leak rate.1lowever, this pressure did not translate into feelings that:c ..

,- adverse actions would be taken against them if they failed to obtain a "good"
'- e >

.

G, nj leak rate test result.. ,

a u
.-

.

,.,

.-l 7 . ., .

*

3. Discarding Leak Rate Test Results*
- e - . . , .. , ,

. . , . I,i , N. .'1. ''

-

He Commission raised the question whether unacceptable test results were.

'',k
discarded. The evidence is that 50% or more of the tests were discarded. De

' ~ ~
i-

.

. '' '
.

1 [. ;i ''. practice of discarding results greater than 1 gpm began at TMI.1 and carried over. ,
.,

~'

J ' . , %
* '

to TMI.2. Every CRO, shift foreman, and shift supervisor who appeared before
>

f,. . . ... . ..; Y"' ' -
us (with one exception) test!6ed he was either aware of the practice or personally

-

r ,-3
' ' S i , ? ,. , , y j'I , ' discarded tests. Some testified that searches for leaks were carried out before.

,

" .g . . , 7 Z '''', a test was invalidated and discarded Others claimed that they compared the,

, . ,, | . a 3-.'c - ' . , , test results to plant parameters, and apparent inconsistencies led to discarding
' * >

.-

--j: , ' ); test results greater than I gpm. R>r the most part, however, any test over 1
' "'

". *3 . f . . . c; . ' , c
, ., :

'

, .
. . ' ,- gpm was routinely discarded without any effort to "validate" it. Indeed, it was

. 4 ..a A q ; + . .. - not possible te vAdate quantitatively against a 1.gpm standard by "eyeball"g.,
s. r . . /c - -

"P-'.s,. . . . ,

reference to other pict parameters.'

,
. . .,,
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(u: . v'y & &.:../a$.}.g;;.,;U \

< e ..
. 1

d;
.

@d*S*.J p.i;gb.i.fy.,. M. ..g||.;.
"|. ', w De skepticism with which the operators viewed test rest.lts was not unrea-

*g' t.|4'OFN4.b.W@N
b .? 'v' sonable, but their behavior in discarding the papers rather than documenting j

'|,M. U2!.'59 JfSD, the apparent problems permitted those problems to go uncorrected mont's af-i'

''' M{II N- h..M M N Tgf MQci ter month. The Supervisor of Operations, Mr. Floyd, and thc Superinten: lent j

C M. c. 7,; ; .*. gg ,y p ;.;,,., f b. /.9.).4df ,Ud.M .Y'M''.N 7 3-I Y) d
kM5kkhl'M' of Technical Support, Mr. Seelinger, were aware of the practice of discarcing

.

3 -

tests; we have not found any excuse for their countenancing these improper
. practices. There is no evidence that any members of managemer.t above Flo/d.'' y . .. , ..

. .G. '.J, . o.|/
4,.

. , % . .'. ' . .1' .',, ' ."n, .
.g , . , , . . and Seelinger knew that tests were being discarded.

.; e . . .. , ; c .; . y ;
1

,

|N,. 3. ,' v. ' . I ,, ' /.| y/R. , . . ';.y,'..4. Leak Rate Test Maniputations

.. ... , . , .

4 .
. ,. .... . .......s..... .. . . . > .

1,
. .. . . .

. .

. ,. . .
,

'A ' ' n * b. . L . .ci ./ :f,. /. . u ne concluding section of our findings covers the ladividual respor.sibility of
'-

,,
.

q .'.' ' '.jf . f, ''.'P' J?f,if. ,'.<; the thirty individuals who worked in the Operations Department and tlie Super--

E' y '3,,.J , 'y . . ; ' ,?|'. visor of Operations, Mr. Floyd, with respect to manipulation and falsification.

. d ',J
*

f,, . . ' ' , ill' . of. tests. We do not attempt to summarize these results; the findings for each
i. ,. . | -i. n -. ; [[fm

. ,

L "* individual are'self-explanatory., ,
-

.. 3. . . - .... ., .

. . .
. . . - ..

. . . : , . ,!> !
..1 ...

~ ~
* -.P RECOMMENDED DECISION*

, . , . _ e. -

.

;- :. ,
'

.
.

,- -
;

-
u. .

.

..

. "2 c.O -.9 Introduction and Procedural Background..
* * ,, ;,

.,. . .,

..

/ , '| ' ,, j De Board adopts and seu forth, below, GPU Nuclear Corporation's Part
. .

"1 &,. 4
<

,

. . . , ' < y . . '. 9 I of its proposed findings, entitled "Introduction and Procedural Background,"p: .O r. ..
.

1, J J .. ' *;' 11128 at 1 16, except as 128 is modified by the Board.
'

f,

[ . q f , , ,, ' * s- '- ',~ \ . ,: "1. On March 24,1980, Harold W. Hartman, Jr., a control room operator
'

, .

. ,- at nree Mile Island-Unit Number 2 ('TMI 2') prior to the accident, publicly. , , . .g . ,
,

,j |. alleged that reactor coolant system ('RCS') leak rate surveillance tests (' leak,D ' f .*., 9 '{ ~: 2-

P .J.,S ; . f, .
,l

* '

-

&,.,p rate tests')2 were at times purposely manipulated and records of unacceptable-r '

.,

.J 1.c .. .- ..| '.
..<f. , 4, .

-

the results of the tests exceeded Technical Specification (' Tech Spec') limits for
f results were discarded to cover up the fact that over an extended period of time.

.

7, - < . +. 3 . . -: . .

j . '. ' %, _ ' . , . . -
*

. 9 .. O unidentified leakage. Hartman alleged that the computer program for calculating
'

..,

,,7,; ; .,. . ?g.' .,
.

more difficult to get ' good' leak rates. Hartman further alleged that operators at

* '

.; leak rates was unreliable, frequently yieldir.g unrealistic results. This made it
..

..; ,- .. . :
. ..m

. '|,Y ' ., f . '. . ~ . i ,; _ ' + ~. " . ' ....
'

,-'',/.'. TMI 2 sometimes manipulated leak rate test results by inputting wrong data intor;. . a,,| . ', . g*

b ,7NW.,' c -| h L.h| . ' , . the computer, adding hydrogen gas to the make up t mk during leak rate tests,'<

. .. ; 's. '... ,/ , . *:, .J n ^ ^ s .,,',.+.-: . G p . 2, . ,p, g 3
,t .,.

+

.m..p.
* )j ? '' O , 4 ,. * ' ' C U .. .. , I

The leak reie tests ows used to assess wheiher primary erstem leakass surpassed hnuts contamed in the
. ,. . ;,. n * I , y,=.,,* . * * *

f '. , iW, t N . ,[;-[ ,c T *.* )ff p ',d.1
* A [,. . ' "~. "

facility's techracal specificatima. The leak rate test is commonly known by several names or screyms, sud as:
, I J. j*- *14ak Rats." "LJrr? "Renam Coolare Inventory Balance,""RCIBr a "Mass B alanca" oenerally, the term "leakfM

EJ | y W . ,3. i - rate test" wC1 be utilized in this decision excep when dictated otherwise in quoting or prophrasma testimony or'e /, r . . . ,.

5s T) .' documentary evidenet.g'.s-, f,.' s , *a~, ft. 3+

..#,. ,,c/ s - , 7. . ,,. ,. !' .y , > . . ,, . .
. *.
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p ,. . . . ' = < 1 ., , ,

e
. ,

; Q..; i. n. : . / '.:. - ~ .'

. .

. + i.;y - [p'.' . -
/ c.' 2:

. , . .< ?~ 8, -,;~ >...j..
.my , 3: 9

3 n;:.'l ' ' . 1
'

.,
, : o .. ..g

@g,"''.'<;j; '} 4 " 3, . , - ., { adding w' ter to the make-up tank during a leak rate test and not inputting thea.

F.C CAW. y.3 ' ,L*.g.W ' . y, addidon into a computer, and adding water to the make up tank while performing/.. |,$.M,s -9J.U . ,, . 'N water transfer operations involving other tanks. Hartman specifically alleged that

l''d.Nh.% y ,'.y'.y/ ,' . X QFN[b|.2iy; d'j)1
+

.

iid, % shift supervision was aware of such imgroper conduct. Inquiry into Three Mile

i g[]y... x4 ,.4..v:
o Island Unit 2 Leak Rate Data Falsification, CLI 8518,22 NRC 877 (1985)."

j,,
, , "2. Shortly after Hartman made these allegations public, the Nuclear.

- '' 1
.

. ,,d;''.'' Regulatory Commission ('NRC') Office of Inspection and Enforcement ('l&E'),#

..? ? ''
,*

began an investigation. In the early stages of this NRC investigation, the United'

.-. .
>..

, ,

States Department'of Justice ('DOJ') was advised of evidence uncovered by the" * - '
-.

.

'[
* " 'i NRC, and on April 28, 1980, DOJ assumed control of the inverigation. I&E

*
2

,
' ' ' ' c ' remained involved only to the extent of providing assistance to DOJ. Board. .,

I''
~ * ,I ' Exh.1-A, Stier Report, Vol. I at 2."2,

~ ^ 5 "3. On April 16, 1980, Metropolitan Edison Company (' Met Ed'), thenv .. s-

,.,f ![.
" '

the operator of TMI 2, retained the law firm of Faegre & Benson to conduct'
, . <

.' ' '~

'4 an investigation of Hartman's allegations. Id. Because of the criminal nature,- s -.. ,

' ' ' ~
,

'O ' ^

of the investigation being conducted by DOJ, Ibegre & Benson could not gain
*

access to key witnesses. Id.t Board Exh. 2, Faegre & Benson Report, Vol.1,
, , ,

at 13. However, they did interview Hartman for two days in April 1980 and'
.

,
~'' 'l performed extensive technical analyses of leak rate testing at TM12. Board. . , .-

'' '

Exh. 2, Faegre & Benson Report, Vol. 2 at 2; Bcard Exh. ' A, Stier Report,l~. , - - ( >

''
Vol. I at 2. Their report was issued on September 17,1980. Board Exh. 2, Faegre-c ..

- 'f
. g ,.' *

& Benson Report."..,

'L "4. While the criminal investigation of leak rate testing was pending, the, + ,
' '~ " '
. ' '- 1 NRC re 1ived a status report from its Region I personnel who had conducted.

. . the original investigation. That repon was presented on June 3,1983, and'

'*
.

'
'.- ,

-

summarized the findings of I&E up to the point whera the investigation was
'

turned over to DOJ The NRC subsequently instructed its Office of Investigations
F,

~
.

('Ol') to investigate TMI 2 leak rate test practices. On June 27, 1983, 01. . ,y..' 3~ , _ ' '0
a '

~

began an investigation that was also limited because cf the pending DOJ |
r -

,

,

investigation. Like Faegre & Benson, OI was not able to interview critical
'

4. . , . .,: ..
, .

'!'

'' *
,

witnesses. Board Exh.1 A, Stier Report, Vol. I at 2 3.", , a .
,, .

I"5. On November 11,1983, the DOJ investigation resu'ted in an eleven-, ,
, ,

'l :, count indictment returned in the U.S. District Court, Middle Dittrict of Pennsyl--
. ,

, . ' '.' '-
,

-; vania (Criminal No. 83-00188), charging Met Ed with criminal offenses arising
*

-
.

^ ,',i? ; out of leak rate practices at TM12. On February 28 and 29,19fs4, Met Ed en-:
. , . ,.

c., s'4 . . ,
,

' , . " ', y tered into a plea agreement with the Government ending the criminal prosecu.
'

.

tion. Met Ed pleaded guilty to one count of the indictment and noto contendere
'

4 ^ ',. .: , - ,, j . ., ,

.' ',
, . ' '|

to six other counts of the indictment. Id. at 3; see also id., Vol. VfA), Tab 3 )
'
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Q; %' * q'{ t. .:(d.i|.[J.%,.t.p' %{ f(' .)* (.x
- Q ;~ o

; . ,. 2 (Statement of Metropolitan Edison Company with respect to the Plea Agree-

f Y *|' Q) i.hp . ment)." .

d N * ,9 f T,W.3G %.|J9.?, ,|.1l M(iYh @0Xuq.
.

|,hN,7f.'' .g "6. When the Government and Met.Ed entered the plea agreement with
,

N the Court, both the United States Attorney and Met Ed entered statements into

*TfI,';' N ;[si.N7$; D M ,$ f j''p
i

d the record. Id., Vol. I at 3. In urging the Court to accept the plea agreement,
,

}'f,N / .h'.P*/*.Tf j U.S. Attorney David Queen, inter alla, stated that the evidence developed in the
@.%,A" '. '.

.

! Grand Jury inquiry did not indicate that any of the directors and officers of GPU
.$y;?g;;y.*9,J',, y '[;[.Ci t. Nuclear Corporation ('GPUN') from its incepdon in 1982 as successor operator
p p / | ;'s f, *M. ,e ; '. 3 0,(, < '|, O', ..ij % e ., ,t.;,3; , ,

:; ; q c ,i . 9/ . Y of TMI 2 to Met-Ed to the date of the indictment, or any of the directors of Met-
.

.

V.if '/... h !, , ; '. y.[ k N,l,]I
...i'.M'j 'y f.';il U' 14 Ed ' participated in, directed, condoned, or was aware of the acu or admissions

*

; . 'f; i / i that are the subject of the indictment.' CLI 8518,22 NRC at 879."
j :V > (.7 . . . y..; . "7. After the Court accepted the plea agreement, Met Ed and the NRC

,

/,, j ,; N ', ".a *;C./ .e, R . ' " '
,,

!) ' * j , c,- '. moved to obtain the release of the evidence presented to the Federal Grand
jf;;f " ,;;, t,c.. ,y : c c;,3. , m : . W, Jury. On April 10, 1984, and June 25,1984, the Court denied those mo'.lons,

. ,

;

. . , . '. . ) ?? ' y 5,' 9 4J, .., O. , f. 4 and the evidence on which the Grand Jury relied has remained scaled. Board.'

.:.y.g.G ,'. e:w1,.. a, .J . , ;..t

.,
- . s. .

7* ;- 4... . ' ' i Exh.1 A, Stier Report, Vol. I at 3."'

'p 7. . . ', , g . ., '.. '~ c .J
"8. In January of 1984, GPUN retained Edwin Stier, a former Director,2 .1 ? t.

,

.. New Jersey Division of Criminal Justice, to conduct an independent investigation
.

,, , ; into leak rate trung at TMI. Id. at 4. Stier's report examined the attitudes and~"

. , ,

,-.''p
' ,,gh. , . ,

'

. . ' . ,' ' ' , Y behavior of TMI 2 personnel toward leak rate testing during the full year of
'

'
i .

, ,

y- ,- r c. . - C' ~,..4 TMI 2 operation, the 222 leak rate tests for which records presently e.tist, and*

,

M statements made by individuals possibly involved in leak rate testing. See id. at*'

'' C S
, .,

,
. .

! Il 16. 'Ihe Stier Repon, entitled 'TMI 2 Reactor Coolant Inventory Balance ,
';

9.$. S .w ''; is f:T^;, .S . d. Testing,' was issued on September 5,1985. Board Exh.1 A,'Stier Report." |

' *
-

. .
,

'

9.' ' i -Q V f ', /J " ' > "9. The Commission asked OI to examine whether Michael Ross, Manager

7g.y' G,y ', 4.. ' f''* 7,; , -'
; ti of Operations at TMI 1, had participated in, directed, or condoned leak rate

'

Q.' ..f,. . , ' ' s; ,. C J. , . falsifications at TMI 2. OI interviewd Ross and others under oath regarding
. , ,,

7, .j,' .. . , " -?f[ " , c
Ross's involvement at Unit 2, reviewed peninent records, and concluded that

'

' '

. I >,. f. . ' . . ' . Ross's role at TMI 2 was minimal. In its report of April 16,1984. OI found that(' "
.,

4. . J.'.'( . ' *. ' S * , '. , s during the period falsifications took place, Ross was present at IMI 2 only the#

}.-
J * , f ,";;,ig' J , [N d '.',.

. ,.

' ' ' j' .? minimum time necessary to maintain his TMI 2 license and was not involved.-

. ' , . k'. : in the falsifications. See CLI-8518,22 NRC at 879."'
-

: ..

{M[.i'/.J . L:, \. , ' Ij,7. t .J7" (f. c 'n' y "10. In July 1984, the NRC Staff issued NUREG-0680, Supp. No. 5, dealing
. ,

.

,,

. J .d ; .~.,'it n ,3 < e N/'. *; with the restart of TMI 1. Amc.g the subjects discussed in that report wasC

,cy'q ;' s ,3., ,, , , . , , , WI management involvement in leak rate testing at TMI 2. The NRC Staff relied
,

. 4 *

. .C,9, .h Y M ,f.i% U .4.'.7 f.'1 on two sources of information: (1) the statement issued by the U.S. Attorney
.{ b ,> '.. ' / a|a 4 and (2) all of the evidence that had bech gathered by the NRC up to that time, ;

-

,

i*d f[.|;) '.1 '.9 0.| |j 3 * !;-G. .) including evidence developed by OI in its then pending investigation. Board I
' ' "

, 7,

h 'ip.h.h . N, M .'!*p q. 0 ,*.' M
,,

.

4
,

Exh.1 A, Stier Report, Vol. I at 4."

Q %u .? . i'; $1'(* / '[?/M "11. OI issued a report on August 15, 1984, summarizing its findings as j

7,P'pt(. n n.z 4 f;;Q, r r y pf. :
'

.

of that date. In his cover memorandum, O! Director Ben Hayes described hisq
. .

,.

' d. M.A,'m@ .' 1.N.ey.''',' report as follows: '(I]t does not set forth the facts and evidence obtained as a
n

1. c ,

* * t. L .;.,5 ; ;4 ; . ...,* ', , , {s.t .
; .
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result of a completed investigation but sets fonh the information accumulated
,,

b.d., r .g,' ' . . .-
"

y
.c":, . 6:D.o , 4 'by the NRC since May 1979.' /d. (citing Memorandum, Ben B. Hayes to NRC

. ;

M ,Q{, % T . @. W $ ~$ ' ' |:, Commissioners, Three Mlle Islard Nuclear Generating Station Unit 2/ Alleged
|

. . & ' ''
h.'hp.. h,i': M P.p.'.- @ .C Falsifscation oflAak Rate Surveillance Test Data (l 83 010), August 15,1984,

|
.' 5'|$@i:

,p ., b at 1)."
'

g,3.y,;i q 3 g; f f.' i ., ? "12. Both the August 1984 01 Report and the July 1984 NUREG-0680,
;
'' '. + . ',-

'

Supp. No. 5, indicated that the 'NRC Of6ce of Nuclear Reactor Regulation
. ,

'

% < '' n . J ' '''

' (
, . C ('NRR') and O1 would joindy continue an investigation of leak rate test

'

, . -

[ -
^ "

: z practices by some individuals who had been licensed at TMI 2 or had held
-,

-
-

- -,

dual licenses for TMI l and TMI 2. NRR worked with 01 on investigations3 ' ' .

- ' b ''

of ten licensed operators to determine their involvement, if any, in improper
2

j''
'

, . *i-

activides associated with leak rate testing at TMI 2 before the accident. NRR
.

'
, ,

, l ., -( ' *

performed a technical evaluation of 161 leak rate tests performed at TMI.~. .
v.

f. '

3./ 2 during the period September 30, 1978, to March 28, 1979.* In addition.
".. .

-

'

.i'
**

joint NRRSI interviews were conducted with thirteen former control room
{

. .
-

.,' ',
, , :,i (- |., operators and two shift foremen. NRR prepared a report on.cach of the ten

-

. , y '. ' ( -
,

Individuals ut. der ~ investigadon, identifying the individual's role in leak rate
j'

.
..~ '

|
"

' ' ' ' testing irregularides and evaluating the individual's current performance,8 Board |<. -
. ; Exh. 5 A, NRK Report, Vol.1, Enclosure 1. On April 1,1986, the joint N'RR/01

,

.- ' "

'
. ; '' '

Report 'Results of NRR's Investigation and Evaluation of Ten Licensed
. [ i

Operators Involved in TMI 2 Preaccident Leak Rate Testing Irregularities' -s:
' ,, | i'. i was issued. Board Exh. 5 A, NRR Report."';, n i~ . - 7 n. e "13. In an Order issued in the TMI l Restart Proceeding on February 25,. f < .q|-

'

'

_. , S..
N.
'

' i- 1985, the Commission stated that.it would institute a separate hearing apart from

,
.

' '

.j*'

the Restart Proceeding to develop the facu surrounding the RCS leak rate data'

'
. W'

falsificadons at TMI 2 prior to the March 28,1979 accident in sufficient detail'Y w
. to determine the ultimate status of those possibly involved. The Commission's,.(

.
, Order speci6cally excluded those individuals whom the U.S. Attorney at the

*
.

| g . *< g*- sentencing hearing of Met Ed had stated were not involved and those individuals
- .

2 -

. si:4 .
.,

.
,

,
; e *

*
.-

|
I -

,
I

.

The tan operates were Raywmd R. Bochsr. Joseph A Congdon, Mamn V. Cooper. Craig C. Faust. Edward
A Frederick. Carl L outhrie. Theodore F rJjes, Hugh A. Mcoovern. Adarn w. M. Lee, and Denras t. o'.acn. NRC|i

, ' i,

. _ . c.,

'

h ,,
' ,

m chou to irrvestigste these individua' because they conunueJ, at the time, to be licensed NRC gestors. Ahhough
*, s'* " ,

Pachar and oisei were no icmger licensed by the time NRC emnpleted the investigatim and issued the NRR/OIL . . * '

Aaport. N Report included 6ndings, cimdusions, and reemnmandanons concernes aD tan. see Board Enh. 5.A.. * , ' ' , - ,'

* '
. NRR Rapet i,

'_,, . '

J * s6er reviewed au 222 lank rate tasta et TMI-2 for whids records prenantly exist. sner used diffe-ers rannberms
<

'*

's ,

of tests fran NRR oenartDy, the Board wiD refer to the rarnbar usigned to N test by NRR (e s., NRR TatI
-

,.,..

.
' No.1) stie tast raunbare vul be un ed fm thoes tests that NRR dad not sevww or when sner's svaluation of the tast!

' , .. i|. 7.' <'
is berg discussed (ag stier Test fio.1). NRR tests are found in Board Exh. 5 A. NRR Report, Vols 2-4 suer

f
,3( - '(

' <

- *
,- 6 ,_

nesta are found in Board EaA l.A. star Report. Vols. IV(C).(K). Appendia C ptovides a hat correlatirig the NRR
. ., *r* 4 '. .

and sciar test numbers.j_,, i*
- ~

l' 8
'

5
The Board excluded as evidence 'n this penceadmg portions of the NRROI Repas regardmg current per.>,Y- .g, - , , .

,,
-! * ?

formanceL The tratividuals' currwa peformance and reemnmandatima for senes ht may be tahan with respect
.

Ic -' -
. *

p
, a - s -

to anyone involved in lank reis falmacetions were beymd h scope of cnar fact.6nding procena. see CU-ss.ls.,

.' 22 NRC at $s3 54. |fJJ
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v :- ' . :. s, . b. ; g;,... '. , , .n m; .e ; ; .~ s.

' f.9, u,%,,2.Q.K. W.y. . a;
-

v. e. . . .. ., 1,.n,c. , c ,Q.
-,;,.a.. m .,

.

i .a .

whom OI already had reviewed and found not to be implicated in its TMI 1
-

. . c. 7;. . ,. g;, /|.; ,g; ';.,,f. ,;;,w. . -,. j7.;j

[Ih2hYf,jt'j. j leak rate ir vestigation (i.e., Mich'ael Ross). Metropolitan Edison Co. (Three Mile
;

y Island Nuclear Station, Unit 1), CLI 85 2,21 NRC 282,298-99 (1985)."
JCP.[-4.,h,WN,'-V. .%%
Nh7I.i[f,'*<y..'8, f|.%,.: ;,'N, H,g$: .,*'Q
dl.'F/.5* ,p : W .ij,t. ;.7 "14. In December 1985 the Commission issued an Order and Notice of*

-

M 'f.hh,'*M Hearing for this proceeding. CLI 8518,22 NRC 877. It directed this Board to
-

.*,..,,.,....,...'',.~,?,.A;c, M.. .. / r
address the following issues:/W .:'' g

y g. * ,' ' + -, a y ..; u
n e. - m. . - .

, , , . .- (a) How were the Tednical Speci6cadon 3.4.6.2 requirernenu for reactor coolant sys., M ' q .i ,''.r,?.,.2;',';.,ei.

,f .

l ten unidendAed leakage interpreted and implemented by control roan operators*'',y?', j ' ;* f. (CROs), shift foremen, shift supervisors and onsite and offsite management? Fol.
i V;[ ** *.;T .p .' *'<*,i',*? , ,

, C . r ,j lo v ng the discovery by an NRC inspector in October 1978 that Techr.ical Spec-
: ;; y f *.' 17 y ' '- .-

;

* @. g ; );, ? *
*

uy 1|\ , a,..

'

y:;' . + . . , . * i6iation 3.4.6.2 requiremenu were not property interpreted or implemented, whatN . , . ca ,

* , D/. / coinctive actim was taken by management perscrmel? Was the correedve action

. 4 ' j; . [** * ,j; ;f ~ ' j, . . ,,'; ,? , -
'. g;

T,. .,. .L. taktn sufneient to ensure canpliance with the Techrdcal Speci6cadon 3.4.6.2 by''Q T , '.
'.

.

. Q' [' ' 1 , , ' ( e . ,, , , '. ,f * the penonnel performing and reviewing the leak rate survealance tests?.

* * ,' (b) Whit dif6culties, if any, were operators experiencing when conducting leak rate
.

| ,,; .y
'"- . ,,"f ' , .

,

**

*y , 4, ?j,',',1 k. 'it!,'|f"i|*s ; : ? suneinance tests required by Tednical Speci6cadon 4.4.6.2.d7 Who knew about
,

*
.

,'W |
thes e dif6culties? What corrective actions were taken? Did operatces feel pressure to."+ -

1, .
,

obtain leak rate surveinance test results which did nca exceed tednical specincadonP. i,' ' J,- ,,y
,

y
* ** '

,

limitt? If so, what type of pressure was perceived or exerted and who was*o '

* *'

*4;,,
,

"
* resp <nsible?*

., .

<..

,
. , ' ' , ,J''; (c) Wert unacceptable leak rate surveiDance test resalta requind by Tednical Speci-

*

,
*

- ,' .,.; 8catiin 4.4.62.d discarded? If so, who knew of, condmed or directed,this prac-

, , , -,;';, * ,

a. .,
tice? Were unaccepable leak rate surveinance test resuhs discarded in an auempt, - . i

,

to hid them from the NRC7~ ;- 3

(d) Did operators manipulate data ce take other actions during leak ' ate surveillance

'

' * ? ,, .k]
''

:,; J*'. f,[.<
.h

r
.

testing in an anernpt to improperly inouence test results? Who performed, con.- - ., j %.,,,.,~[ %

- i
' /J doned, directed or was knowledgeable of data manipuladon or other impecper ac-,

. .g .*
,

." . ; . . ., . , 2 ' E ,[, tima daring leak rate surveillance testing? '!his would include, but is not limited,

|- ' .. .

'

to the N1owing-*
.. ., e.r -

J. "* (i) :nputting the wrmg data into the plant computer,C-
,

' ( | [,,'4* :*..,.*
.

,

(ii) toding hydrogen as to the make up tank during the test in an anernpt to
,,

'q' ~j.
* '- -' .,,

. . ' ' . , *., , ' . , , }| , ,- hSuence make up tank level indication;*
*

., ,

'y. .r, (iii) miding water to the make.up Lank during the test and either not including'

. . - *. ''
. ,

* '.1 4, , ., ', 7, , , * * 7 f, y p.', .. ' ' . 4 . the addidcn in the compiter calculadon or mderrecording the a<itticm in'
-

.. , ,~

3 y '. e ,. , tht cornputer;,

'.(*- , "
.

(iv) tal.ing advantage of differences or inaccuracies in plata instrumentation (e.g.,
,

*

, ,, *, ...
, ,,

|, I % , - [". ~ ,'. , ; ' r *' . ' ,( f 3 mst e.up tank levelindicators)in an atternpt to mHuence parameters crincal
to the leak rate surveinance test calculation;N e L a ;., *

. Q, , . . . ,E f i , , . ,* ~ *| ,'', ' '' ~ * ro.1 (v) takmg or faning to take any action in violation of technical specincaticn
* . ., ._

*
.

f , .,,, ' | * , . s , , '. . , : , ,., *) requremenut.

. . . , ,
. ,-.o. ..,. : -, ,-. ..

73 %.T . o . .. .,. .

, . :,. , . l . , , . - },. J . .'zy , %' . , '
.f,,,' ' CLI 8518,22 NRC st 880 81."c. .,.

.c= "15. 'Ihe Comntission's Order and Notice of Hearing of December 18, I-

. . '. , c;f f '.. . . f .! ', i , e. , .
.s ,,

. , . . + . . ' . ' ', j 1985, established the procedures for the hearing. Pursuant to the Order and i
.

.

U, y J j M/ .-!?.U. ' f* %[q.|,
4

. .; g*j Notice of Hearing, the hearing was not conducted under 10 C.F.R. Part 2,
Subpart O, except as noted in the Commission's Order. The Presiding Board; ;x.,.-*; P .J....,g o ( ,

#
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Q3- , - .

, : r. . , . a < ~
L j ; ' ; , , m ;' , . , n .' " ;,

.

.,-o ., ; L . '.; :. -_,", *

i }.? r;, ? $ M , ' ..y', . ( , . '
/.; (' Board'') did have the powers specified in 10 C.F.R. Il 2.718(a), (c), (f), (h), (i),.'/ . .

,

2. G. < ~ Q * y "
"~.

. x |,\ '. '.'. ' (j), and (k). De hearing was conducted using a legislative hearmg format. Id. at.

[':VhT ,,![1; , ,
.

,:.' ' 882."

9;7 ".f 'ry,, . L. '
v. , i r! , a ;p "16. De Commission directed the Chief Administrative Judge, Atomic

.- ,' ,. _ Safety and Licensing Board Panel, to appoint a three person Presiding Board. .,
,

s' ..3, .*
to rule on petitions to intervene, to conduct any prehearing procedures and.., . .

~j , ,,.5 ' '- 3vi the hearing, and to render a recommended decision setting forth the facts
,- - 5-*

surrounding the falsifications and identifying those individuals who participated,

),',, 'e in, or knew of and condoned, or by their dereliction or culpable neglect allowed,-

'
,

b - .
*

the leak rate falsifications at n{I 2. Id. at 881."
'

'

''- -

. - "17. On December 20,1985, Administrative Judges James L. Kelley, Glenne
.. ,

'. , . , / ". ' , , . j,. O. Bright, and Jerry R. Kline were appointed to serve as the Board. Judge Kelley,

'N*'?' was appointed the Chairman. On August 27,1986, Administrative Judge James-
..,

.i- M -
'' '' H. Carpenter replaced Judge Kline, who vas unable to continue because of.

,

"',.( .Q ' % , a schedule. conflict. Appointment of Presiding Board to Conduct a Legislative
'

', -
, , . ..

' '' '-

Hearing, 50 Fed. Reg. 53,489 (1985)."
'm, ,

h
-

2
*

- "18. Any person who had an interest that the hearing may have affected,,
''

- -
' ^-

was allowed to petition to intervene. If the Board determined that the petitioner
' ,

_

;'R
. had an interest that could be affected and the petitioner was likely to contribute

~"
. .-_.

L *

c ~, to the development of an adequate record, the petition y as to be granted. CLI-i

* " ''"
'

8518,22 NRC at 88182."- - .

, . , - - fc: "19. On December 31,1985, as a supplemental notice to poteritially inter-',, y ,,.
,

f . . ; .; ested individuals, the Board sent a letter by certi6ed mail to about 120 present,,
,_'''

k.' %-
.

and former employees of Met Ed who were associated with TMI 2 between-

'

.'? q. |. February 2,1978, and March 28,1979. De group represented those employ.: -
,

. - m ..

.' , . ' ' ees who might have been involved in or had knowledge of the RCS leak rate-

' * "

data that was the subject of this inquiry.' Memorandum and Order, February, ,
' ' ~

.a.. ,' '
14,1986, at 1. We enclosed a copy of the Commission's Order and Notice of.j *,

,
' '

.

. - ;'
, Hearing of December 18,1985, and invited those interested to file a petition to

7 j .j intervene by January 30,1986."'

, , ,

,
>4 "20. Following the Commission's Order and Notice of Hearing and this; - ,..

, _ ,
, ,

'' -
Board's supplemental notice, the Board received petitions to intervene from the. - u. ,-

,

,''' '

d S
"

, following: (1) twenty Gye present and former employees of Met Ed ('Numer--

;j-
-

,.
' '^

ous Employees'),7 (2) John M. Kidwell, a former employee of Met Ed, (3) John. ,,
,

y. ,..r.
,

,,'', ,t;. . , , . .
I r

';'.'' ,,.. , 9s.
*

.

'one d the objectms d this procee&ng was to saculpate individuals whees names have ansen in connects wnh' ,'

1
'

g '- '
t- fa:stned leak rate tasting n TMI 2. Marnwaneam and Order.My 16.19s6 (unpublished) at 15. Aher conducting, , . , , .

-

a canpehensm evidenciary hearing the BoeM has desernuned that the record warreras the eacnerate or anyA ,1g . ,*. | d|. *
.s ,

:+,.,., ' '' J addrenese d our louer whern we do ncs escuss in this opinion. see A;pendt: D. of course, as to those whorn,

. % < ' . ' ' - ' ' we do escusa, our decision governs.
4 0?(*,, 7.N.'.- '

*- ' ' ' - ;J- C - The fouowing employees sougha intervaticru Qades D. Adams, Rayned R. Booher John A. Brumrnwr,
.

,-
' '''

-
- '

Kenneth P. Bryan, Josey6 J. Onastyk, Mad s. Colernan, winiam T. Cena esy. JoserA A. Cor.sdon Craig C. Faust,
-

,
. -

James R. Moyd. Edward R. Frederict.1mard P. Germer. Cad 1. outhne. Oregory R. Itar, sr Kenneth R. Iloyt.
K .K., (Conunud)

. f.1 ' 1 . ' . , , . , *'
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. . ~ .
.

**
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(,9
,

? j 4,y..} s. i,'y '. .\'..G [>m 94 p;,.:'

; D'?p. ,;y . 7.,;;n. ,m: <:.7.s,

..
.

.Q : . c -1
3 ;. ,. s ..,

f ; W. .- $,f. . dM. ..g%.< &. t ,g .
*

<
.

4 -
. . . . e

o s ,:N,=''''/? W ' D . ; g g $ D ;. p yj ji{
. . - a 6;..., i*., . v .u

0, Herbein, a former of6cer and employee of Met.Ed, (4) Gary P. Miller, an'N/ f.O ". . . '''
M';p* ?gM.9,W@$,f;j."j"! employee of Met Ed, (5) GPUN, (6) Marvin I. Lewis, and (7) Marjoric M. and'

y4..f. ;[,%.. l.,7.yy. .,C.&v;f,',f,. .@A.,b.)- W NA. t.4. .C.. .'il,Wf - Norman O. Aamodt. Each of the first 6ve petitions alleged facts demonstrating

, ..,[ Wf.;M| Q*.G Y',7.M ,.',.q' Q. $ h,2,.
.,

.

an interest of the petitione that this proceeding could have affected, and a likelyyt ,WMJ4. :

.bj D' hhY;-F | >(i$ ability to contribute to the record - the standards for intervention established
syk by the Commission. Ibr those reasons, the Board granted the first five petitions

.

.?;6 :..L ..'. .sjn.., ; *,} b .:: -r %, . .:q , :. 1isted above.' id. at 4.";

. . . i..
. - . ,

;,.,].|,. * s',jAfef f .f9 c,f 9 (;,.D "21. De Numerous Employees 61ed oppositions to the pctitions to inter-. ,

1,.W *ia 'Ay.X ,' ,9.;ic y f .. . .". ., vene from the Aamodts and from Lewis, We initially had questioned whether
?, L . ~ 1 ,? ..f, the Aamodt and Lewis petitions met the standards for intervention in this pro-

-

. 3- - .. t ... . .

N> : ,-)4 .9. ,S :.r,,P j..:f W i c,t. . C. w,
4, ,

ceeding and had called for further information in our Memorandum and Order
**., : . . .. v.,

.
s... .- ; .

4 [.fp{ f .t!'s of February 14,1986. We subsequently received written responses to our request

l.C@M'4 :s M tj:,|3 g ,p,, y, f .c ;;: 1 . from the Aamodts and Lewis. In addition, Mrs. Aamodt attended the prehearing'

,, V , : . : * T.:c, ^ ' 4- conference on March 7,1986, and argued her entitlement to intervention. We
,4 .

.[. + . '6. . . . p> .' ' ; . *, 7 , 9.*A. T. subsequently allowed.the Aamodt intervention but denied Lewis' request. Mem-"
. . . a... .rc, ,i

.<, , .; q./'.// M'C, S orandum and Order, March 26,1986, at 1."
"22. He NRC Staff did not participate !n this proceeding as a party. See'#- . |, W. 'f-4 .;y , ; ' . >

- '

.
, ,

c- CL18513,22 NRC at 882. The Staff made available to the parties and to the': c qi"-

'

, ,y | . c - } Board relevant documentary material within its possession. In addition, the Staff'

- -

*9{ provided testimony and assistance to the Board to help ensure that the hearing
,

,. .~; ~
**

.

,
;f ; .

A record was fully developed.":... < ' - ..'
N.,- "23. Under the Commission's Order and Notice of Hearing, no discovery

,- -

I,' . , , i. '
'

,

Y..J. y . > .' , .;
.

.
was conducted. The Commission intended the hearing to serve as the fact findingJ' 2

. . m 7. ., ', p , m g.q - ;j. 1 mechanism. Id ".,

6y ;-D c'.* ( ' j Ki.[ "24. Only the Board was allowed to call witnesses or to question them, ne
'

- :

J, .

' y ; A.'
'

Board also had the power to issue subpoenas if necessary to compel the,/ ' ,7 ., '. .m .

|,]";y,.j';(y'.'). <, ,f
7

.. .. . attendance of witnesses. Id. Prior to the commencement of the hearing, we;c ,.

,; made available to the parties a list of the individuals that we intended to call as' J, ;5 ;
,,

w inesses. Memorandum and Order, March 26,1986, Attachment A. We invited*

, c. r4.f.,. ', , .,; a-
.. , ,. . ,'...<; the parties to submit recommendations regarding additional witnesses. See, e.g.,

,

../ j q . 4
,' t 'c
* -',

* "

, , . .

, jw 4, ,3 ;j '.; Memorandum and Order, March 26,1986, at 10; Memorandum and Order, May
, ' .', 3 , . ,. a .

'. / .' i' c. ; -| ;y i j ' 22,1986, at 3; 'n. 3604-05 (Kelley, J.)."' -

, . ' ' .t.' 2,. - i,; . .,c. . 4- se . 1 "25. Because the Board had exclusive authority to call witnesses, we con-'

3f..,'".|,K.
*

'- ..
-

.-

,, .- ; sidered all witnesses to be ' Board witnesses.' WS even extended the designatione- ;L,
-

,.
,

y| .p'. M ,. , ,%,E'f|',' ? '.N': - 7 of ' Board witnesses' to experts (Rockwell and Stier) who had prepared reports

.f*..'..,j3v.;,h [ ~.] as paid consultants to Met.Ed and GPUN and in the conventional licensing case- 's- ',
, ' ,, '

-; n . s.. , . . a w. . :. w. :;. ,

-:- .;< ~:7 ;.',y: * . *- .. .: ', . , .1 . ,c.,w . ..v.g
;; '. .S .

. r. .. , ' ''

.

'OL** ** **

* jf,; F ,'. ' . . x ,, m neodore F. nyes, oeorge A. Kunder, Waher J. Marshan, ilush A. McGovern. Bdas A. Mehler. Otades F. Men.
{. ;, . |' 4 7 , t ; ; ., *

' ' ', . .+ / . % u 'i,i .,,

. , . ', ,. ; ,. . . | f,,,g 7, d. [['1 ,M,[9 ,. '
Ad,n W. MJ1er. Fredenck J. scheunann. Bernard o. struth, and Wuham H. Zews.

'. ' O #. ' , , ,.3.i 9 e '' 1,* 7,'a 8 on May 7.1986. Bryan, cm er the edginal Numerous Employees, and Kideen wii.hdrew as parties to this
.

..
' ' '

.

. /' (* ? **, , , y i proceedir.g. Marnerandum and order. May22.1986 (unpubbshed). et 13. B<nh rnen however. sutunmed preAled
1 'y* ,'g ' ' r i.| h

*f ,' f. 4 .' . .j
'*4.* ,'4*,y
, f , l< ;I,. ' tastimony and testded in this proceedir:s See Tr. 4539-4610 (Brysn); Tr. 3285 3399 (KidWI).. .I 3. -

.' , . ivW .,A v* f c ,..; 4, /*,..,
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,
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,. :. < :a . .a ,

.

i . c. L ~ . 'r., , .;
.

~.
,

'f.
' 'c',G ' ',. .,

,

.(.. ' '" ,.T ,j., .3, .

/,,,.', -

, .y , , s .f. ' ' y-
' *

|. ; . . W.! would have been expected to appear as witnesses for GPUN. hiemorandum and
,

,. .

#

f''].
'
s3 ,.i Order, April 3,1986, at 3. Although these experts were paid by GPUN, they

,}.Q . ,sf. f,L g . 7.' * appeared as Board witnesses. 'lY 21618 (Kelley, J.). In addition, the Board
,g., r, w,ii-., M.f 0f 1 j|

.
,

proposed and subsequently adopted a 'no access' rule to promote on the record4

*
' 4

- . I'

discussion of the issues and equal party access to the facts and to minimize bur-
- .,'v

e" i f S
'

]
'

- ' - '' '
dens on technical witnesses. See hiemorandum and Order, April 13,1986, at 3:,

- - -

Memorandum and Order, biay 22,1986, at 13. De rule prohibited counsel for,,
- G

' . ,.

"

any of the parties from communicating with these Board witnesses prior to their.' i
-

*
I appearance at the hearing. See hiemorandum and Order, May 22,1986. We sub-

,- ! sequently modified this rule to allow the panies to contact these Board witnesses
'

-
,

,

l to discuss their conclusions and opinions concerning individual culpability for
< ''

. .

p . ,
- 1 ' , =j leak rate falsi6 cation at Unit 2. Memorandum and Order, August 7,1986, at 3."'

$[ '.
' *

h "26. Before each witness testified, we invited the parties to submit questions
'

-
. . , -

.J -
<

' ,:j in writing to the Board that they believed we should pose to the witness. He,s
*

D Board had the discretion to use the questions suggested by the parties. CLI 85-. . , . -

~.
' '

'

, .' 18,22 NRC at 882. All witnesses testified under oath."w'

, ; 1 "27. De hearing commenced on September 8,1986, in Bethesda, Mary-
*

'.
' -

;. land. It consumed 33 hearing days and resulted in over 5000 transcript pages.
Ibrty seven witnesses appeared and testi6ed, most of whom filed prefiled testi-

- ' .
.. ,

,*,~ ? '

mony.' Twenty-6ve exhibits were entered into the record. See note 2, supra.".

' ' - * ' ;j 28. The following findings of fact address the specific issues the Commis-,', - , .

'

(- 1 sion directed this Board to consider. See 114, supra. He findings are divided,

-,

.
c .

' a
into six major parts. De first part of the 6ndings covers the organization of TMI-

_ L< %.
, ,; 7, 2. he second part gives an overview of the TMI-2 Tech Specs and procedures

3.i ' - 3 concerning leak rate testing. Dese first two parts provide a background and
,
, ,

overview necessary to an understanding of these findings and conclusions. De* ''
' '

'- '
o third part discusses the conduct of leak rate testing at TMI 2 in 1978 and 1979,,, ,

- -

including training on the subject, and events and actions relating to an NRC
c.a. ,

-
,

,
,

,
'

inspection of TMI 2 in October 1978. De fourth part addresses the difficul-
-

'| - -

ties operators were experiencing when conducting leak rate tests, who knewv., , , ,

i "

,

'

of those difficulties, the actions taken to correct those difficulties, and whether'. . operators felt pressure to obtain leak rate results that did not exceed Tech Spec
- ' ' ' -

' ' '
4

b limits, ne 6fth part covers the documentation and retention of leak rate tests., .

**f '_ .|'

at TMI 2. De third through 6fth parts are largely concerned with patterns of' ,~E'
. v.' ;- ,, y

, . -
conduct, as distinguished from individual responsibilities (although individual

'

'''
, s -

, .g !

. ' . ' Amand B pnmdes a hat of witnesses and trinacnp cuanens to thsar issummy, as wea as a hst of docwnentary
* #

,,'* - '

masanal bomd into the tranaenpa., , , , ,

-
* - , * *

< -t
Becawee Wnght dad n<a adop ha pref. led testanony, we had his pesfued tatirnmy tmund irmo the recad, not

- " ! .* - * ' -

as substantave evidence. but as a brief accurats sumrnary ce a leser statement placed in the record (Board Eth. 6,'
*

~

.-

of Repat. Eth.1s, wnsht traarview) and regarded as substanuve evidence. Tr. 2662-63 (Keney. J.).,,
-

John J. Bleasaris *ns sutpoesed by the Board. However, he ed not comply wah the subpoena and did not
tastify. see Tr. 4332,4542 (Kauey, J.).,., . ., ,

, .,

(.
..

',
,
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r,w, ,,

J,, ., ,.
.

, ., - h.< g y ', ,-

'

* 'W, , - , .i.t >, e : g ' ,, , , & 3
... .. 5

..,c,

((,,'?.9>,y f,c' ! Y: n J,% . i " .+
,. . .t , . - - .; responsibility issues concerning certain senior supervisory and management per-

.

. , ' $;n.@
.

!(.. $.?,hM.f[y;$f'[hNd[M@'i.'
sonnel are also discussed). For example,'in discussing widespread misinterpre-
tation of the technical specifications, we cite the testimony of several operators

.
.

.$#t..P.* '.'.'fhy hdidO. M-|
Lo show the prevalence of the problem, but not to provide a complete listing of'

y?j!.,M'yj::s's.Q/
the operators involved. The sixth part addresses individual responsibility issues

Y,'h@eN'yg , "s.
-

' ,|,. - ' 't : V cencerning each CRO, Shift Foreman, Shift Supervisor, and the Supervisor of
'

,, N , ,, J-

~. '. N,.~..~..- .' . . . e ].W ', ;,j e Operations in Unit 2, Mr. Floyd. This part is organized by shifts and begins
. '. e ' . !.' , ,. J : 0 . 'rc,'- with a summary description of improper conduct common to that shift - e.g.,.,. ,

. ' . . '' . (' . 9 :/L.-,. 7 5 ' discarding tests. We then address whether the operator manipulated data to in-:.,. .

t, V ' ," ' e ' ' ' , .1 ) , . ,.{ 7 fluence test results improperly or took other improper actions. We also consider
.., y

.whether the shift foreman or strpervisor participated in, condoned, directed,,, f. . . , , c ,J . .*4 ~.-
, , ,

.t.Q,.. 3 ' S ;, f" s knew of, or by culpable neglect aUowed manipulation of leak rate tests or otherm
,. .

improper actions.
,

' *. N .,; '. 7 i. , , --

*
_

,
+ . . ,t- .o 3 29. All parties filed proposed findings of fact and reply findings. 7he Board1 ;, . ,

,

;.. . c. - . ". . 1 . "'c , , 3

.)
has considered all the proposed findings. Except in a few instances, we have*

, - ;] 7 . * ,'', , 4 - not separately discussed findings or lines of findings with which we disagree, or,

.,, ,,.

, ,'*
, <f .'

., < | which we find to be irrelevant or unnecessarily detailed. We believe, however,,, .

.,,,

; that our findings and the reasons for them are fully stated, and that we have
.

;.'
~

< '
,

,,

'' '
'| addressed all of the significant points.

' ' ' 30. The Board adopts the following proposed reply findings of GPUN:.
,

,

-
' '

"Both the Aamodts and Numerous Employees requested at the time of the

") submission of their findings that the Board take into account as evidence certain
' *

f,.
,

j documentary materials which never had b:en introduced (or attempted to have.
_ . ,.

i . ,'' ,i, been' introduced) in what is a very lengthy hearing record. We were asked ati
,.

' the findings stage in two instances by Numerous Employees and two instances- *
,,.

'
,

by the Aamodts to take ' official notice' of documents, and in the case of two. . , - *
,

. ..
,

?. ; other documents by the Aamodts at this stage to consider them for the Board's*- . ,,. ,
.

' ',, .,.' ; convenience. No explanation was provided for the timing of these requests. We-
..,

, '

, , - ;, reject this notion, absent good cause, that parties may wait until months of
'

-
*

[
'

" . , ? hearings are completed and thousands of pages of documentary evidence are- -,-
,

, , ,- ,- compiled, and at the time of filing findings ask the Board to take additional* '*
.

'
,

,' materials into account through official notice or some other device. These' - '
. .

,

documents are not necessary to our decision and we decline to take them into?,, : .-'
.,, ,. , ,

J ' evidence for the reasons outlined above and discussed in more detail hereafter."' , , ~ '

;s.- -
."

31. "In their proposed findings of fact dated February 2,1987, the Aamodts..'' -r- ' 'j ,,. ..

., requested the Board to take official notice of the following documents provided... , - '- .

~

' i. ' , ' . ' , to the Board as attachments: (1) ' Preliminary Notification of Event or Un-''
.

-
'

,

V # usual Occurrence - PNO-79-67,' dated March 28,1979 (Attachment 1), and'

g. ... , ,

,. . 4 . . <j 's . f. (2) reproduced pages of TMI 2 Control Room Logs ' covering the six weeks+ a
..,

.7 preceding the accident (February 15 through 4 a.m. March 28,1979)* (Attach-- * -.. . . .

.e ,..\, q,. . e. ; . . . . ,

,.*. - , , , ,- ** .s

. a .'. . .
. . , = -,

3; , . . :4 .

Zh**
,'._p - ,, _ .

*
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r ' . . . , . ... , ,.~
a

.

. ". n . . v .,'.C'.,... . ,, ;. t - O '

~ ~ ~
. , ,,

'. .-- - - . ., , ; q,- n '4. .,
, , ,' ';n . y . ,

'' + "
.

. ,. x.. 3-
' ,3 ' : a ['f , f A. G..

,
.

.y , fe' -g' - '
., .;

; , 3. , . . Y m ., . e a y . v.

|.f. ', G' 'J i f.'g*j. $ ; '':,,"M.
_

_

"|d . ..),4 . W ' : Y, 1 ment 2).~Aamodt Proposed Findings'of Fact (' Aamodt Findings') at 9,14.8 The
.

Aamodts also attached to their findings, 'for the Board's convenience,' ' Table"
|tc r p , g,,;;1',;'..t. " i 1, which tallies daily water additions and Figure I which plots this data from

. . , .

, s, .,. g, .GQffrgg.g;.<'yj the control room logs provided' (Attachment 3). Aamodt Findings at 14."

,

i
,

s. . ; , . ,- .- ;^i 1 32. "None of these documents attached by the Aamodts to their findings,u . ,
,.

_' q. . . . 3 7 (;.r i; . i
"

.

after the close of the record of this proceed % will be considered by the Board. If
,

N ~ ' '
; i.

. . the Aamodts wished to have the documents entered into the record, where theys
J 't1 s. i would have been subject to objections by the parties, they should have raised

' ''
.

.
,

3 j the documents as exhibits before the close of the record. They did not do so."-
,

,
*

. - - i 33. "The request of the Aamodts for the Board to take official nodce of' ' ' ' , ' , _ Attachments 1 and 2 is baseless. The rules and regulations on official notice
.h .'' 1 , . D i' .,' { carve out a narrow area of applicability and clearly indicate that official notice

'

.:.
'

' -

.,!' .| , '. ' : of the Aamodt attachments would not be appropriate. See 10 C.F.R. I2.743(i);
'

. s .; ,

'' *
- 'm* ~1 Fed. R. Evid. 201; see also. Union Electric Co. (Callaway Plant, Unit 1), ALAB-, ,,*,,'' % .' ;q - J .: A 740,18 NRC 343,349 50 (l983); Armed Forces Radiobiology Research Institute

v '. 1 (Cobalt-60 Storage Pacility), ALAB-682,16 NRC 150,154 n.3 (1982); Public
**

,,'.,c ' ' ' ' '

. . Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), CLI 80-31,12
'

* *
,7 NRC 264, 277 (1980). Like Attachmenu I and 2, Attachment 3 should have..."

.
, , ' #' ' ' ~

2 f t.
-

been proposed as an exhibit before the ,close of the record and not provided
-

''
. along with findings under the guise of 'the Board's convenience.'">

r,g ,' J 34. "In a similar fashion, the Numerous Employees sought to introduce into- - * '-

,

,' ' ,T y . ' 3 'k .' evidence after the close of the record two documents attached as appendices to
'

, , . .

'
Volume One of,their Proposed Findings of Fact and Conclusions of Law filede,. -

'

,.a.

. on January 23,1987: (1) the Indictment filed on November 7,1983, in United_ .,; ,

?

-

'

) States v. Metropolitan Edison Co. (Criminal No. 83-00188) (Appendix C) and,,, , , , .

''- - -
'

(2) eight pages excerpted from 'TYanscript of Proceedings / Change of Plea ands
"."

- - f Sentencing,' dated February 28 29,1984, again in Ur.ited States v. Metropolitan
'

' ' '' ' -

Edison Co. (Appendix D). In a letter accompanying its findings submitted to the-

,

," - '

Board on January 23,1987, Counsel for the Numerous Employees simply stated, , . ;

'; J v, that the Board should take official notice of Appendices C and D 'because the
~

e, ,

i
" ' ' *

Commission did so in its order establishing this proceeding.'"
-

.

,
'

- > 35. "The Commission, however, did not take official. notice of Appendices
- .., .,s ,

[ ',
, j C and D in.its order establishing this proceeding; the Coramission only referred |

,

?: ~-

to the indictment and plea agreement in its section on ' Background.' See Inquiry
'

,.* ~ ' ~ ) into Three Mlle Island Unit 2 Leak Rate Data Falsification, 'Ordet and Notice of' " ' ' .,.,; .j Hearing,' CLI 8518,22 NRC 877,878 79 (1985). The regulations, rules, and,

caselaw on official notice cited above in discussing the Aamodts' requests apply.; - -s

,

with similar force and effect to the request of the Numerous Employees. Mereg, , .-
',

';.., ' e .. : _ , . , ,

*
, , . , ; ,- '

*;,
*> ' M

By lamar to Gus Board dated Fatwuary s.19s7. fewardmg "Errata." dw lamodts appesandy backed away tren* , ,

"an, or neady au" of crw saadenses to their Andings winle addre ed mee enadenerns. We dechne to cesider,

, . , . .
,

any of the "anadensres" as mdence.
,

, . , i,,
, ..

8

*
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'

r' '
.

, {.i
- . \' * . ,[ *.= "

' ''
.

,

< . . - u., - . ,
"

Q.iQ. . F. . '_ W , . . .q ' , ' ~ , |, '
a . e,

'
' '

, , _ .
. ,

L .' . i
'' , - .. . ,. , ,.

~ ,.; * v.w.1., . ._,-
. . - ... - ;~-

,. f&':[.:' 9. , ' Y ,%.S
'

Jv. ~ . ,

; t , A '?.;,,. ,t . 7dty.x ,. . . : .;c w OJ

W 3vf.@W#. d.C.L P 'fd, fo ..,., g'Q;.,t,@@j,$.]
;

r# .dy reference by the Commission to documents in a background section of an order

4( * .-% :
.

.

" g, ; --

b and notice of hearing does not provide sufficient basis for a request that the Board
.

3 take official notice of those documents as evidence in this proceeding. Like the.

E.[iN * I,JJ.' NeN'jnY{lf,3,6 Aamodts, if the Numerous Employees were interested in introducing Appendices

' ''J,k[:.|p/'..f.',':[-Q' J'?."/. "'#% - Mc 1,j M'{''
.

C and D into evidence, they should have followed the proper course of proposing
,

' ' , . . , .,r% ,,
.

; W
..

that the Board enter the dccuments as exhibits before the close of the record.", , . ~ ..
,

c 'icW ; M,. 36. Several of the parties and the NRC Staff proposed numerous corrections9 .

, f . , ; ,y;;, '.' s -
,

,

M, [ @ . ' '' . ' h to the transcript. No objections were filed to these proposals, except that the
~

g. ,' 'c ,, , .M ' l ' 7 ' Numerous Employees objected to a few such proposals from two parties and. ; ., . ;; .-

.; * * g/ ,., . .,{. J. ,;^ / J I.j the Staff. All of the proposed corrections are adopted, except that the objections., ,

IA '/ ,,. . ' {. * 7 . C - ;"* '.0 % of the Employees are sustained and the alternative proposals they advance are
.

<. |, : '; ;;. . - , ,' :. 3 ,, adopteg,: .,.-
.

n. . . . ..
.

;;;+. ~ . .
, . . . . . . . . -> , , g, s ., -

;
,r'' ,c.

' ;,":.Y:,f.',d.)7,,i,s+f
'

' ~ - Standards of Proof and Other Issues Suggested, . ,
- .,y- by the Numerous Employees,

, ,
. . - ,.

c, 7 ,. cs ,, s...'.. .- ..

..s>,
-

~

,
-

.: '; - . ;*
a ., . , .

,'

f. 1. He Numerous Employees submitted a mernorandum oflaw in support' ,
i- \> ~ ' ,I of their proposed findings of fact. The Board then invited comments on certain
''

..

. . ., ^,
. '. of the issues they had raised;' coniments were received from the NRC Staff,'

'. u GPUN, and the Aamodts. He Employees filed comments on the Board's9-
..." ' ' ' i. invitation. These matters are discussed in this part and also arise, implicitly*.

,

' '

or explicitly, in certain of the findings,^'.-s ..
. s., as ;q,

-
. .. . . , . ,,

.
, 'r.

.*
,', , ' . '-,' "M STANDARDS OF PROOF5

*
:.- . o

" 9.. ,, , . ,, , ,
. . .. . .,

. .,- ( -
,~ , ; ' ' . for this unique, discretionary proceeding, but it did rot do so. Therefore, those

, ' . ,,;70 2. The Commission could have specified a standard or standards of proof* '
.

'
-

.;. , - -
. .,,.

'

t, questions devolve upon the Board. As the Numerous Employees point out,,' z -
.

, , ,
- - ', ;',~' the theoretical choice is between the three generally recognized standards -.,..

'
,

"preponderance of the evidence," "clear and convincing evidence," or "guilt'. -
.. . - n

., . . [. ,U < '. . it ;'J.'; beyond a reasonable doubt." See Addington v. Texas, 441 U.S. 410, 423 24.' *

,
'

. _ ' , .*
*

. , . , (1979). Since the criminal standard of guilt beyond reasonable doubt is clearly
* '

.

. . , .,.,

. ,;' i f .

,

"' <
, ,

c': inappropriate in a civil inquiry where the Board lacks any sanctioning power,.

* ' . ,, ; '. ,i'J. ', the real choice is between the "preponderance" and "clear and convincing"
' '~

*

standards.",... W. '.. .

'..,,,s*..
. *

* ,.'-*
..,:i3 ,- .,

9 . *=: :,.~.',,.4.. .. ',.,

' ,,' '. .. s.
N 1 ; *.x.

, ,
_*' H" -

.. .: Mr. Christo@er, cinetinvestigator and author d the of Report, Eahbis 6. tesnSed that he had aglied a '% eyed
'

.

- j ,,a'..', 4 W ; [ '*.+ a reascusable doubt" standard in reaching his emelusicrts abod indmduah. Tr. 238s-86. Whue we do not apply,4,'?* . .
*

, .

- .t'',,. , . . * . ' . ' that standard 35 noia that Mr. Chnstopher's ag!icanon d it =21 have no afract on our concJunions. our iruarest* ,,g . *,.

in the of and csher invesussuve ryerts in the rocced is in the mdence they pruners on the issues befm us and. -:4- t . . . . + '
-,,,\., ' "' 6' O *' ** , . - (Contmand)

.s s - |,. .,
( .4

'
%.

' '
.
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. f. .,.y ' ~ . : # .
-

,

'
,'

',, ' .
,

.: ;;. 'L.; ..., .

_ .; s.
. n, .; n. ;i.

:..., ,-,p- *

",
., s,

,-. .. ,

, .g _ ,u.
.

'
4 t-

. , ..,
,

.
,

'

~ . , - T.. .' : . - -,- ,

.;.. ,, . . q
7 Y .; -

, _. .

* *
., ..:.

,. 7 .s . s. .
.

'. . ..-

-

, - , *.o. . .2
.. .i.. .* p ,;,

,o
:. . . . e - 9 v, . ,. , , . . .
~ %;f. s, ,' ,. :. (;*,%9

.
r ,s .s *, .

-*

** ' *
.6 . . , ,s , s ,,
-,

? ;,- 4 3.q . 3N. - Dere appear to be no controlling precedents and, as we view the1

..IlM .C-(.2,.0 f.N. '
3~ ;j w * :,}Y. ey;.b.\s[,p.' ;,'i./ .M[T|, ' .'$ :.3

f' . relevant factors, the choke is fairly arguable. Two factors weigh in favor of
*

.

a[;, the more stringent clear-and-convincing standard.-
.

-

; 4. First, a finding in this proceeding that, for example, a particular
-.

..

. (, T- - J^' individual has falsified leak rate tests at least implies dishonesty or fraud. ,..

? . [ '/ ' '
,

" ''
- ' - .' and coidd result in severe reputational injury. Arguably, more than a bare

'

'

preponderance of evidence should underlie such a finding. See Addingtons - -

[
'

[ ' - v. Texas, supra, at 424. We note, however, that findings of fraudulent conduct
-

*

~y, ,

'' T can sometimes be based on the preponderance standard. See Steadman v. SEC,,..

' ' '

i .. . f,' ' | .
~ " .O '. . . t 450 U.S. 91 (1981).

-
, ,

'" '

5. Second, this Board's inquiry came very late in t'he day. The events. .q ,

in question occurred in 1978 1979 and the witnesses were finally asked to," -

.' '
, , y,. . . ,

," '.d testify about those events before this Board in the fall of 1986, 7 to 8
"*

>
,

*| ' , (. 7'' | years later. While^certain of the issues could be adequately explored through''c3 .
~

,

'' A documentary evidence, proof of many important and disputed points depended
"

'
, . . .

(.< upon faded or lost recollections about persons present, what was said and
- - w

" '
done, and by whom It was obvious to the Board that many witnesses honestly

-
>

, , ,

could not remember details about their participation in leak rate testing at TMI-.

,
.;

2. Apparently at the request of the Justice Department, which was then seeking
- .", . ,

* - ' '

f~ criminal sanctions for.TMI 2 leak rate activities, the NRC did not interview many..'

l, , .1 persons involved in the criminal investigation between 1980 and 1984. See Stier
4

,

. , ;,

,~" .f' - 'r, i Report, Vol. I at 2-4; 'IY.172. As a result, this inquiry, which otherwise probably
'

M %, '/ ' could have been conducted in 1982, did not occur until 1986. We did not probe, 7: - - ,

;. -

. * ' *

the reasons for the prolonged delay in the NRC investigation because, from. , ,

'
'

| .| . : .' the employees' standpoint, those reasons were irrelevant. Whatever the reasons,. ,

, ,. , the delay before serious charges against them could be fully aired was greatly
.

- ' ,

' '' . protracted. In a case like this, where an issue depends on strained and faded
-

j'. memories, it would be unfair to find a person guilty of dishonest or fraudulent.

'
, ,

'p -

conduct on a mere preponderance of the evidence, which can mean only that
' '

.

$-
.

*'

the record underlying a 6nding makes it slightly more likely than not.
, ,

6. Several other fxtors, however, suggest that the less stringent preponder-
-

.
, ,'

' '

ance standard may be appropriate, at least on some types of issues. Generally
- ., .

, . . - 7 , speaking, the stringency of the standard of proof depends upon the sanction*

that may be imposed in the proceeding. Dus, the highest standard applies in a
*

7
. criminal case, particularly felony cases (records receive their closest scrutiny in

- - '-

e. i
' '

,- death penalty cases). But if it is only a matter of money - a damage award or. . , . , , .
,"

, . ' . , f'
, ', - a traffic ticket - a preponderance suf6ces. The Board in this proceeding does

not have the power to impose any sanction, not even a traffic ticket Indeed, the
s..

;/ --
,

.

'

the investigators' analyses er that evidench We are saaddag hide or no weght to the uhimsia conclusions the,

,, ,
_

, invasiasiers may have diswa about pardcular indavidusta. Jee order of May 22,1944, at &
,

'
s
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,
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~
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. .

x ,, ,. . p. . .
- b. .y. ...

.Mk .): - .g. :, .; . .T i<; ,7 ', , .n:- %.
., *

. .. . . :~ ,

- '
!. m. , . g m 4;q., .

*

' M : p y.~ v7 ,c . .':.-,n ;|:,Q. .c
. . - ,* . . * * - r.

... ' .
-

.,} .
g .' ,,}a[ f r.

.

' < . -
.,

~QW 3,;.hf.V.Qm M, , 5, . c, Commission has explicitly provided that any facts we find "will not be binding
., . . . ,.

V,0.w.f#.f ,5(J.g(7.psd'[@?f,%;);.: -$ ' bd,2* % ., '
.

#. Q of December 18,1985, CLI 8518, 22 NRC at 884. This total lack of sanc.
O; '. in (any) subsequent enforce. ment or licensing proceeding." Commission Order

-Mf
o.'j;),f :. .'.c !. !f.,'n.M. B,A.%,%.. . . . .

W.'.| ' ,. . g . tioning power and de novo treatment of our factual determinations suggests the

l '!f;'|T H | M '.'U.si g % ed . W. ,.;,.7,a. g
-m.Nws * .s *

16 .i'/...M .'"Ms . fi. . appropnateness of a preponderance standard,-C
.

v. ;
.

j ..i * " . '<<r f./7 7. Moreover, while a finding of falsification of leak rates would carry with
; .g.,; 7h.:;;. j y,U;.p!,; ,f 0 ;[Jg L." VJ'. M .'it severe reputational injury, many of the issues we are addressing do not have,

* ;"- comparable potential for reputational impact. For example, we see no realistic.n

,e . .;. f % n,)/ 4'.j.] p.; . '* j/' expectation of severe reputational injury attaching to a finding that a person ran.

, , f. U . | , * * 3 '. 4

Jj'' @= h.D
a test when the reactor was not in "steady state."

. . , ,, c'JO f , '~. .y " . lW' 8. Ihrthermore, one can argue that public health and safety considerations
' '*

'

'

*. 'g.,. i .* J.' 4 W support application of the preponderance standard in this context. In order to
.

1 . ; , k : '.., g
.

.@y ] protect the public safety - that argument would run - inquiries should be4' , '. 2 ' .'.-
,

- '',W .sp.G.R s.tructured to maximize detection of violations of safety standards, even at the'
' . f, , . : * A.g . . .j,i. x'-( [ 13

-

.

'y ycj risk'of possible unfairness to some individual operators.m
, .. . J. > ; ' * /. 9. Balancing the foregoing factors, we believe that we probably could.s ,

,

f *: . ~
'y . '.W

.
,,,j'', ' ' ~

apply the preponderance standard to allissues in this proceeding. As a matter ofb. . ',.1~ .

4' discretion, however, we are applying the clear and-convincing-evidence standard.;.

' 4'' ;*' .l to findings of manipulation and falsification because those 6ndings are likely to
' - - >

,

.; . J'

J have strong reputational impacts and because they tended to involve the most/ :. 3
- ," serious memory difficulties in this procecding. We resolve all other issues on. . ..

C the basis of the preponderance.of-the-evidence test.
'

'

. . . . - . -
~

'
- 1 ''i j. M 10. We conclude our consideration of standards-of proof questions with. .

.
' . .c . . |. . a these observations:

*
,

~

[ j ., f ,, # .'i? j Although we use the traditional verbal formula "clear and convincing"
.

:.. |ti..' .,G Q i evidence, we note that we are not bound by that exact form of words
,.

.( (see Consumers Power Co. (Midland Plant, Units I and 2), CLI 74 5,7
' '

'. . - i 7, . ;. ~
' . , .

? 9|- - '' '

* '
AEC 19,32 n.27 (1974)) and that, in any event, that standard does not

-
,

,.

* ;. ,f 'yj " .'
,,

. ,' , .,., imply a complete lack of conflicting evidence. Otherwise, a mere denial.

f','
, f ,. y

.;.. from a person against whom there is strong evidence of falsificationu - '

, ,

O. ''
"c . would defeat an adverse finding against him. By "clear and convincing-.

., ,,

, ; r . c . 7r ( , ', ,,$ evidence" we mean that we are reasonably, if not entirely, sure that an,. | . .. ,*

| .' '.Jg -
(,' N.

adverse finding against a person on a particular issue is warranted, based, f, , , ' - ,
.

,

1 1; ; - J on the record as a whole.,-

.( c'..
..* ' ;t. , x . As to many of our findings, no question arises as to standard of''., ..

'. '. ; . j , ', M proof because the finding is based directly on voluntary statements of.1 . .,8 . t .
, . ;9 |4. a.> - -:' . . . ' , , . : j. , . i the person in question and/or because the adverse finding is warranted. ,

,
n,., , ,. c .,

under any standard of proof - e.g., that virtually all tin CROs discarded.*, ,

.n.?.. . . . .

6 . . , ;.. : , . . W , i ~; ; t. ....
,

;. leak rate tests.,; . , ., ... -
e ,& o ,,. . ,'.,, + .7 . c ,, . ., Finally, owing to the way in which this proceeding was structured, no

.

<

" }. ; '
.

a C' 0 .q /. '' ,f party had the '' burden of proof" in the traditloc.al sense of that phrase. In. e, , .5
.

'b.
'

,.. ,.

N ^
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'

's ~. , ., ... ' . . . ,

. ,c ,. ,- ;- t
,

' '
. , , n..

.f
', ~ , .

- , , ' .i/' , , . ',' r
.

' '? .;.- - -- , :; ' -.
.

_,
-,o

, . ;. .
, q ,

< - '|,,- . , .

'
,

,
.

,

. ,i,

,.c.
. _, , , .

e .' , A .c
-

s

x, , ' y. 's, -

,
-

, , .

'w'~'::,,;,v, . -; , ! y . | .{ '
. Y, , ' ' 'L.. . ...

i y '
'

h. g"g. 'f6/*0 7 " j' i the final analysis,'the burden was on the Board to ensure that each of its

. .

. . . .. -

s; .',.? .,s".,; ( & y i . .,
'

(&F. .y. y n.i' , ,,'''? c\p'g" findings is supponed by evidence that meets the applicable standard.
'T ..p.

E ' ''

,,' . ~ , , . . .g '; . . . ,.< . ; ' " *-

< -

[, . OTHER ISSUES- ''^ ~'^
.

,.

ui ,

; ... * , . -
,. ,

'

11. The Numerous Employees took the position in their Memorandum of'
.

.
., ,

' i'
. i Law (at 14-20) that Met.Ed Administrative Procedures are not legal requirements*

.

*l R imposed on the employees. We invited the parties to comment on that, legal-

| - ' ' -
,. a. + position and on whether we should make findings on violations of administrative

- . ' " ' A[ procedures, even if such procedures were not legally binding on the employees.
'

,,
,

-} 12. We agree with GPUN and the Staff that we need not reach the legal
. f> ' .

- - , .-

,e> ., ,
'

question of whether a violation of a Met Ed administrative procedure can form:~
,

[ '; '
" , ' . the basis of NRC enforcement action. This is a (Actual inquiry, it is clear from the*

! record that various Met Ed administrative procedures were violated and that such'" ' ,'e ',''
-

'

violations contributed to the problems with leak rate testing at TMI 2. As such- ; -< ..

J '
,

' ' violations are relevant to the factual issues put to us, we are making appropriate< s

. . findings. We leave to the Staff and the' Commission whether such violations can'

e form the~ basis of NRC enforcement action."' '-
,

." ' 13. We asked for comment on the Employees' distinction between proce-
'

. :
, <

, , . dures being "established, implemented, and maintained" versus their being "ad--

' ~

? hered to." We agree with the Staff and GPUN that this distinction is unsound.'

y, s

14. We asked whether the TMI 2 Tech Specs required satisfactory leak- ' - '
.

" ' '

rate test results measuring unidentified leakage as a condition of continued. , .

' '
operation. nat is the import of the literal language of the Tech Specs. See I II. A,>- .;.

- 15, below. As explained by the Staff and GPUN (taking somewhat different
1" - approaches), the answer to that question is affirmative. In that connection,'

.

,
, , we asked whether any of the other three surveillance methods could have ]

' '

' . , :. ,
been employed to demonstrate continued compliance with the 1 gpm Limiting'

''

. .' Condition for Operation ("LCO"). De Staff says no, emphasizing that the leak- i, ,

rate test was the only test that could measure unidentified leakage as defined in'
. . ,

, ,

' '''
' , the Tech Specs, a definition that included intersystem leakage. We agree that that-

- 4 .
.

point is technically valid. We also believe, however, that inclusion of intersystem
.

. .

. .
,

*
* U

J
*

.

N Board ncsas that en February 27,1987. Counsel for the Numerous Fmployees Elod the followmg cladficade.

'

~''.a
,

. .

of ihar position:
|,

N heecsed operators who are pan 2es to the Memorandwn of Law irasnd to adhere to a!! facihty
operating procedures, includmg adtrurnstrataw pacedww. and the legal pcminan taken by Numerous.+ ,

* Employees as pages 1618 d the Memorandurn of Law does aca cmflict with the indmdual wetten and*' .

. oral statemeras concerning adherence to pacedures made by thcse bcensed egerators to N NRC dunes
its investigatim of leak rate tesung at 30 2.. . t

Dtis clan $catam is bang Eled with the Prendma Board so as to avoid the necessay (in the stafr's
view) for enforcomara action while the issue herein is pendma before h Board.

*
.

The Aamedts' mocons d Maidt 11.1987, based on the Ernployees' fums of February 27,1987, to reopen and
,

espand dus proceedmg are patently without mera and era denied
'

s ,

.
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ij . , , ,

, * '., ~: ar y Q, ,.
.

_
'.; ~ .: ,

>.

T, |<['~,,?h ; . , ?| h..
.

N '

. .w

. ,[ , ,' , ~ . ... [ '. |,( - leakage in the definition made little practical difference because, as implemented

- |,.:.[|9. . .J / p*d;k' ,, |['Q.7,%
'

h'[,' Q I[G '.'.k. z.t D at Bil 2, the operators were told to subtract steam generator leakage from the )QJ unidentified leak rate computation. Such leakage is the principal component ofj'.]f;DM
.

.%.j,E.').,[O:[fM,.Y,.m,.,.
,

$;REN;|d
4.- intersystem leakage. In any event, we agree with GPUN that, in fact, no othert

U.://,.M @p;f.4' rc,3"O ,g 7 ;!Tf,3
N method was used to demonstrate compliance with the 1 gpm LCO.*

c'efy/''
'

:'- 9 15. GPUN suggests that the sump method could have been used to measure,

.N . .," - ' l / 4,',f, Y f,] unidentified leakage. We agree that that method could have provided a measure-. ? . f. ;.

:: . |,. r ' . . . - J ., ' . . ment of unidentified leakage into containment but would not have met the Tech,

* d .',",|. L',.i. jj.|,..;~ Q ^. 2 Specs' broader definition of unidentified leakage. In any case, as GPUN points

.

, .

: g , [;. ' . Y, " s, out, during the time period in question, no effort was made to demonstrate
'

: q ; c . . . , . .g . ; f' ', f. 4 -
| . . . .

m ,, - , ,

, . . - compliance with the 1-gpm LCO with sump data... , . . .,,

.. [i . , 1 ;,' , ' . . |K ' ' ?, ' .|.4W, ,, 16. Related to the preceding point, we asked whether it was necessary to

. <. ..- j' y .,,.,.p,cc m/ enter the Action Statement "when a leak rate test showed unidentified leakage,
. .

." ' . .: y 3 . . i , > :, M. g, -T in excess of I gpm and there was no clear basis for invalidating the test." He
.

y .- , ' g c p' ,,4.V.b;'i~. Numerous Employees say no, and we disagree, ne Staff and GPUN endorse
~

,
. ,

.c 7; gg,
'

; , .' ' , ;.e ' " j our view that that is precisely the situation in which the Action Statement must
''

:
,,

,j be entered. The leak rate test was the only method the Employees had and used.
' -

,.y", ^ ' ' .,. ;
>.>

to demonstrate compliance with the 1 gpm LCO.: f2-.. .

'f''''. . . '. 17. Finally, we sought comment on a contention of the Employees that
'

,

J ', ',' ''' '

they had met all relevant.NRC requirements regarding retention of leak rate
'

~. ,- [ tests, his issue is discussed at length in Part V. Suffice it to say here that we
.

.

.~, agree completely with the NRC Staff's comments on this issue, and that we find
*

.

> ' ' ' '
3 i the Employees' arguments devoid of merit.

.
. ,.

' '

J',,.
.

Findings of Fact '
. .

.g< .. .

'.. .

. . . , ,. 7 The Board adopts in substantial part and sets forth below, GPU Nuclear
.

.

' '
. -

,

' ' ' *'
.

Corporation's Part !!.A subtitled "What Was the Organizational Structure of. . - , .
, .. .,

'', ' '.c .y" TMI 2 During 1972 and 1978?",1139 73 at 16 35. Board changes or additions
.

.
'

, ' , ,- - .{ **
are indicated in brackets.

', - ,- .,
. ,. ,

. ..~
~ . . . .

. -.

# - c 1, ., ' I. WilAT WAS Tile ORGANIZATIONAL STRUCTURE OF TMI 2. . . .. . ,
,

,,
' ' . c '. ', . , " .

.|; . , .
'''- '

DURING 1978 AND 1979?-

,
*

~; ' *

.., . . , . , , 1. "The Operations Department at TM12 was responsible for the admin--

* :, ; - ' ,; . istration of the leak rate test. The Supervisor of Operations headed the Depart-
' , ' "

.
' , .

.|.. ,' |x J j ment. The chain of command below this position consisted of the shift super-
''- -., .7,

V s " . , J ,, ''
visors, shift foremen, control room operators ('CROs'), and auxiliary opera-

r.. .

", f t* - , ,

tors. The Supervisor of Operations, together with the Unit 2 Superintendent of*..c,,,,, .,f

_ y , >f ,,c. '," .g, , Technical Support, reported to the Unit 2 Superintendent. The Unit 2 Superin-
,

. . .' "-

'J *

:-. l '- tendent reported to the Station Superintendent, who was the highest member'of'. *s . - ., _ , . . ,
- *

.

.

* ''
'.o, ,
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,[ j ,' ' ' ^, , y . . ,
'

t ., . , ,',
' . . :e ;"..

.I ~ , ./ ,
. .*

3- ,( * - '

.' ' s, ? ,,f
. . . ,

,

,
-

, , . :. ,y9 . .q.g . ',. .s.? .n

4' h .. i .;; .
.. ~

fi
. h. 3r. .y. . * ' -

,.

. , .. .a, ,

,O ' ' . 4

< $,g ( b', ' ' [, .',f [,.' O44 g

j,y;,~ A +.y;Y;,. management at the facility. The Station Superintendent reported to the Mhnager
c.w-

, ...- -

'
'

3. . .

*M, b,9 . 4,M. 1,. 's . ,,,. . . '''j% ,. .'
,

/- b of Generation, who in turn reported to the Vice President of Generation. After

f'f,' E.'.['Q.J.L','T','"~h A i
:.. y@n ' ',. I, the Stadon Superintendent breame Station Manager in March 1979, the post-. , - r

tion reported direcdy to the vice presidential level. The of6ces of both the Vice,

] * " 7 , r' ; _r!
,. President and the Manag t of Generation were located in Reading, Pennsylva-. .,

,

|
" ^

? _ nia, about 50 miles from the facility, Board Exh.1 A, Stier Report, Vol. I at 47,
''

.

13132; id., Vol. VI(F), Herbein 2/8/85 Interview at 9; Herbein, ff. TY. 5268 atn . ,. . ..
, - ., , ,

^} L.* .; |. .
-

*

6 7.", , ' ,

, , N .J' 2. "In addidon to the i:hain of command, several bcdies existed to [p ovide]
'

'

i.1 independent review of plant' activities and to provide management with a
'

g ", 4' ' e .

i
~

'
g. . ! source of information concerning operation of the plant. These groups included

'

, .
.. . ~ -

. C , y., the Plant Operations Review Committee.('PORC'), the Generation Review
E. ' ~ '+ '#,' Committee (' ORC'), the Quality Assurance Department ('QA'), and the Genera!v :,,

' ( o f ,' ? [ { t'
' ,I Of8cc Review Board ('GORB').. Board Exh.1 A, Sder Report, Vol. I at 132."

,

; .

5 A. Management s

~m.

,[
't

,

-
. .

. -
~

3. "John G. Herbein was the Vice President of Generation for Met.Ed.,

"(,, stationed in Reading, Pennsylvania. He was responsible for the overall operation,
'

.

. % ,7 maintenance, administradon, quality assurance, and related technical engineering,

'. . , ' ' . , , _ c.'
operated by Met Ed. Herbein, ff. Th 5268 at 3-4.""
support activides at the nuclear, fossil, and hydro generating stadons owned and

'v.k,., 'i V .!-.

'
-

' # "' ". - * 4. 'The Manager of Generation Operations (uwyer) reported to Her
'

-
'

bein. In March 1979, the TMI Station Manager (G. Miller) began reporting, .

direcdy to Herbein rather than to the Manager of Generation Operations. Id. at> 4
. ,,

.
-

.
y,-

5. "Herbein relied on the chain of command and the formal review com..

'*

mittees to bring issues requiring his input to his attention. On a day tcKiay; .
.

-1 : *
basis, he received information primarily from the managers who reported to'' ' .' him. About every 4-6 weeks, he visited TM1 to meet with station manage.4

- -

-

ment. During those visits, he periodically would speak with employees to indi., ., ,, .
,

' '

cate that upper management was interested in and supportive of them and thatw- ,- .,

, ' , . the Reading corporate organization was concerned about activities at TMI. Id. at,
-

,

-
,

A 5 7,"
' '.' . 6. "Lawrence L. lawyer was the Manager of Generation Operations, sta-

.. ,
, tioned in Reading, Pennsylvania. He was responsible for the maintenance and' -

.
.j

* '
operation of Met Ed's nuclear, fossil, and hydro generation stadons. Lawyer.

'. repo ted to the Vice President of Generation (Herbein). The Station Superin-
..

~*
tendents of the generating stadons, including the TMI Station Superintendent. .

.; ,

'

- * nm e nom m =em auy %. .=d.. .t wm m a=,r. ch.
, , .w , . .r , - ,-.-, r- ,r. m%..
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.4<... 3 . . .
. ; n'N^jpg| .(0, Miller) until March 1979, reported to Lawyer. In March 1979; when the.- c,

.

* M.9[r 4,0;;f.MyI.)|.D'
' TM1 Station Superintendent's tide changed to Station Manager, the Stadon Man-'

# %'r/Jnh,..'td. Q .Nf 3 h @'* Y,ff. %; o
;4.S !' ager began reporting direcdy to the Vice President of Generation rather than to

. ,i Lawyer. Board Exh 1 A, Stier Report, Vol. VI(O), Lawyer 11/10/83 Interview

d.$ /P.y.M ? !!',%.C.-1lI.~ t'@; '; }.p'..
t tW'/,7 . .T 4 at 5 7,9; O. Miller, ff. Tr. 5039 at 4 5.".

@,%f.','"?,7, 7. "Generally, Lawyer received daily station status reports during morning, ,

conference calls to each station superintendenL 'Ihe TMI Unit Superintendents, N 7 ' e u-r , * , . ; <j 'Vjl..
, . , , , , . t, '

.

.S . |, participated in the call with the TMI Station Superintendent. While Lawyer did?I';f*...,7,,#;;
.,y* -

* . i .. .; y , i, n r. q') receive daily copies of the Daily Plant Status Reports, he primarily depended
' '

. , . ,,. .

, % .J W:|*r : '.* |, .';/ ? i . * . . .|. on the daily morning conference calls and other phone calls from the plant to
!

g.vi 7.,.; x,. '4, .y A| identify problems that needed his attendon. ' In addition to monthly meetings

' 'c > ;p. r,]q. e p,f,. c. fG. ;;, l.1_ < :.* '3,:* , ,7.,'f .with his station superintendents, which occasionally took place at TMI, Lawyer

,

.'e v.
usually traveled to TMI once a week to meet with the TMI Station Superinten-2., .. s.,

' * 1.(' ,7 . / *.p;:.[/ #|J ,M dent. Board Exh.1 A, Stier Report, Vol. VI(O), Lawyer 11/10/83 Interview at?;;|f -

7' ; ,' ,, - *

'; . . '.,. * i / ,g'| J r J. ;4 *i. , " U.; e B
.

~

, cf. . : : 7 10, 19 22, 62-63."
.;J<d 8. "Gary P. Muler held the title of Station Superintendent at TMI until

'3 ', ; 'q 3 ', + . -| t c'' March 1979 when the tide of the position changed to Station Manager. 'Ihis
', , ' ' ? .' . ['Q' f,, Y ', y* ,

P position, the highest level of management stationed at TMI, was responsible
- - "

,
,J : ...%', for the supervision of TMI 1 and TMI 2 and was responsible for compliance..

} '~ with the operating licenses, Tech Specs, and a!! applicab!c regulations. While
*

,'
qp* -

1- **
. Station Superintendent. Miller reported to the Manager of Generation Operations, . .

. .
'

.) (Lawyer). When the posidon tide changed to Station Manager, Miller began
-'

..

"' .'' '
.

'."

reporting directly to the Vice President of Generation (Herbein). Persons in.

?
-| j', -

. x,, ,. three principal operating positions reported to the Station Superintendent / Station
-..
,

.' . , . , Manager. They were the Unit 1 Superintendent, the Unit 2 Superintendent, and. ,,.

; * *
the Site Maintenance Superintendent, who was responsible for maintenance at.* , . .

'
,,*

'

both units. O. Miller, ff. 7t. 5039 at 2 5; Herbein, ff. Tr. 5268 at 7: Board.

.' ',, . ' , . i ;* Exh. 2 Faegre & Benson Report, Vol. 3B, Exhibit 70 at 2."..
,

'';'.,~.,. ', *| 9. "Insofar as operation of the units was concerned, Miller relied princl., ~ ~ . . , .
.

;M, J
,4 . ' ..,? pally on the Unit I and 2 Superintendents. Typically, he spent most of the time

- *

l .. '.
. - . -

.,,
%

,..j|;-|*,
,''. *<"* '

from 9 a.m. to 5 p.m., Monday through FM ' 8.n meetings. He did not regularly
*

.
,'''

,
. 4. attend meetings involving plant operMe liller estimated that he spent from

*
. .s

.,. 7 ., ^j6; 20% to 40% of his time away from *.Lt. While his goal was to visit the Control..

<
. . . * * .; Rooms about once a week, Miller in practice was not able to visit them that.-. , .,c, .. ..

i,y ' . ' , * i- .. * - cb, frequently. O. Miller, ff. Tr. 5039 at 6,12,14; 7Y. 5041, 5066-67 (O. Miller).". , ,
,

.c ' '.' <, , , , ;r.' 10. "Miller kept abreast of the daily status of the units primarily through
..

,

'_ni
'*

' ;; S '... two mechanisms, namely the Daily Plant Status Report and a daily morning
'

, . ,.

c. .,j9' - y ?, y, conference call typically involving Miller, the Uniu 1 and 2 Superintendents,
' '

. .

?, ; ... 2 . y | . . .W: . y 7. . :. ,
,, .

. .

f. . . . ;.

.

''.*. .s ' , .
.'v'.

4, ,. ;. ....

|
.,

. ..
.

o; .t .'. '. .s. - . 'r...,
. ..

,

! . ~ :. '' ,.. , . *. . . . s. e, . " F
f 38', d ' ' ,; '.t . .

.'.J.'.,g. , ,. g ,; The Deay Pluu stanas Repet hated parernaars incheng endernaAed leek mia, and peonded areas for i'
*' , , . .,s

*

..t a * . . n and specal problerve. O.
r, o.| (' n. .g .. ! Tab la

'

, ff. Tr. 5039 at 13. see, e g soard eta 1.Afsuer Rapost,YaL V(B).
'

,

q, -

.
'

, ,

. .

.

'
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''

, o ,f
< and his superior in Reading. On those days when he was at TMI, Miller tried

'

,|g y ;" '
to review the Daily Plant Status Report each morning. While he did not recall,. -

.
. , ..

:',1 ; y; seeing shift supervisor turnover notes attached to the reports, Miller believed,!]'*. , , . , , .

, ,' , 'i ' ' -
'] based on documents shown to him during the Stier Unit 2 leak rate investigation,'

's. y.

that he did receive them. Miller recalled that he relied on the morning call as-

his principal daily source of information on the status of the units. O. Miller,
'

; '. ,

,
ff. Tr. 5039 at 1214."

*

.

*s 11. "On matters of plant operations Miller expected his subordinates to use'-

normal channels. His of6ce was outside the security fence at TMI precisely..-
,

J - so that employees would deal with their unit managements rather than coming

.<Q . ~ '
'

direcdy to him on routine operation matters. Id. at 15."
~ '

- "
'; 12. "Because of his numerous responsibilities, Miller necessaruy depended

,
-

on his subordinates to bring to his attention operating matters that involved*
, , ' ';

q 1' safety or unit availability. He was not irt a posiden independendy to seek out-

such problems. Id. at 11: TV. 5066 (O. Miller)."'
.

13. "Until late 1978, Miller concurrendy held the tide of Unit 2 Superin-
tendent at TMI along with the Station Superintendent tide. Joseph B. Logan,.

who had been hired by the company in January 1978 for the position of Unit
> - 2 Superintendent, formally assumed the position toward the end of 1978 after

obtaining an NRC Senior Reactor Operator License and familiarizing himself,
'

- with the unit and staff. O. Miller, ff. TV. 5039 at 3; Board Exh.1 A, Sder Report.-
* Vol. VI(O), Logan 3/27/85 Interview at 3."

.

14. "Miller believed that while he himself held both the Station Superinten.,

dent and Unit 2 Superintendent positions in 1978, James L. Seelinger, the Unit-

2 Superintendent of Technical Support, substantially discharged the responsibil-'

,

ities of Unit 2 Superintendent. Miller testified that because of his station respon-
sibilities he depended on Seelinger to supervise day to-day operations. O. Miller,.

'

ff. TY. 5039 at 3-4; Tr. 5050 53 (O. Miller). Seelinger took issue with Miller's- .

'

view of him as acting Unit 2 Superintendent. Seelinger did allow that his and
' ' *

Miller's percepdon of his role in Unit 2 could have differed. Seelinger clearly
did not view his authority as broadly as Miller did. See Seelinger, ff. Tr. 4623'* * *

.
,

at 4-6; TY. 4627 28 (Seelinger).",

4
' "

15. "The Unit 2 Superinterxtent reported to the TMI Station Superintendent
and was responsible for the administration, operation, and maintenance of TMI-
2 and for ensuring compliance with the Tech Specs. Administrative Procedure
('AP') 1010, ' Technical Speci6 cation Surveillance Frogram,' gave him specific
responsibility for ensuring compliance of the Surveillance Test Schedules with

'- -
,

* '
'

' i the Tech Specs. Board Exh.1 A, Sucr Report, Vol. V(A), Tab 6 (Unit Superin-
*

tendent Position Descrip' ion); id., Vol. V(C), Tab 17 (AP 1010, 6 2.1.)."
'-

,

16. "The four principal operating positions reporting to u)e Unit 2 Super.
intendent were the Unit Superintendent cf Technical Support, the Supervisor- -

'

of Operations, the Supervisor of Maintenance, and the Supervisor of Radiation j

'
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$- .M ; Q ; "a ,. f.. b Protection and Chemistry. O. Miller, ff. 5039 at 4; Board Exh, l.A, Stier Report,9, [W y,
l'",0.|. d. .

. .

j r.*c, - Q .,'el y;f; h '(: Vol. VI(O), Logan 11/18/83 Statement at 1."

[(Od, J h..).$'' .[,'$7 i ,'N h,* dd _'.7v '.
-

N*:k ". R 17. "As Unit 2 Superintendent, Logan generally kept abreast of plant status
'

'N|i7ME.$'fd*D and activities by participating in the morning conference calls between TMI?

. @"j '.b..*l/P,t.m J'.-:! j,ff,TN h and management in Reading, attending plan of the day (' POD') meetings,is>
.

T.V g Q.-|.y!,"?.' !
5 ., e , . ' ...t ,W*l '| j[t , uff '? '@Y

and reviewing the Daily Plant Status Reports, shift supervisor turnover notes,,

' * L'? ;-( .|#;. control room logs, and documents generated by PORC. He also made tours of

,

''; . , '." . ; i L < ~ ? f - ] the plant and visited the control room several times each day. Board Exh.1 A,. H.
., , . -

.

Stier Report, Vol. VI(O), Logan 3/2745 Interview at 20-22,27 31,33.". .' E ; .: y .#-'y / ,e ,|
-

...

1 .d. . , ' ' ' "7 . -|T.,-|c... f .; " 18. "James L. Seelinger was the Unit 2 Superintendent of Technical Support
'

..

,f' {'t ,j ' * ' M ',4 4 at TMI until December 1978, when he became the Unit 1 Superintendent and! , ' ' ' ' ',';$.,,[ ; [ * .;, l ,E .' George Kunder replaced him as Superintendent of Technical Support. Seelinger,

'

. = . .
''

.
-

e'{,. ,S;.;p,7.y '.- <. , .f_ ,g
-

tr, IT. 4623 at 1; Kunder, (f. 'IY. 4800 at 1."3., ,

. f, i p.j,j
,

" 7 . f |,"o,, ' 19. "The Unit 2 Superintendent of Technical Support reported to the Unit,;,

:. .. p' *. 2 Superintendent and was responsible for supervision of the technical aspecu; '.c,-
.

- j! . . ;|. '. N. 7. 'a]
.

. ' :'' / of plant engineering and for ensuring TMI 2 operation complied with the Tech
' ' ' '

J,.- .,

I. f, h Specs. The lead engineers assigned to TMI.2 reported to him. In addition to
'*

. . . %M,~ - '
. J , p.- ).j other responsibilities, the Unit 2 Superintendent of Technical Support chairedu

,
* '* "

the PORC. Kunder, ff. TY. 4800 at 1; Board Exh.1 A, Stier Report, Vol V(A),.s ,

'j Tab 6 (Unit Superintendent of Technical Support Position Description)."- '*:
' '~

- .,5 20. "Seelinger perceived his responsibilities as principally being charged
with the writing and approval of the procedures for operating TMI 2. Board-- - ',

' '
,

Exh.1 A, Stier Report, Vol. VI(J), Seelinger 4/4/84 Interview at 7. He typically'e .
. ,

' '
attended the POD meetings. TY. 4678 (Seelinger).""

, ,

; ,- 21. "Kunder saw his relationship to the Operations Department as advisory.-

-,' ' ,
,

'

with no direct role in the operation of the unit and no responsibility for,
'

.
operational decisions. He usually learned about operational problems through

-a .
, ,

' , ' -
members of his staff who performed the engineering tasks assigned to the," . . . ,. . . ,

*
. .|.

-

,
.< department. Kunder, ff. TY. 4800 at 1 2. Typically, assignments to the department

' -'

.

'},'.
,

. , , ' - ,' ' , , ', did go through him; however, plant personnel could deal directly with Kunder's
' *

.

,

o
. engineers in accomplishing tasks. 'IY. 481416 (Kunder). Kunder normally..;'-

., ;;, ,

's . O attended most of the POD meetings. Board Exh.1 A, Stier Report, Vol. VI(G), ~-. , ... .

; J,*-
.

. -i ( |'' ,, . .

"
Kunder 3/6/85 Statement at 26."- ' *

i r .*,. .
* * ;, ?* s ..

. . . ,

. ..,

'

.i ].'
' *'

, . ..

*

- , ';
. '* - . ..o

.
-..

. . ' ' .,,:.,;; .**
*

,..J* ';.
'

m ., ,

. . <. . . * '
* '. 'O. ',I' The pod meetiny losaa scended were held daay in ends urut enrir on the 7 sm-3 pa shifL The prunary

13,.
,. ...

u' ', .I**" * . . , ' . purpose d these mestras was to discuss plars problerns and plats evolouans scheduled to be performed that.i. , ,

-J , / , . * . . , . ., ',
*

* day. The typical suandees included h Urnt surenramdes. b supernsor of operations, the superaenders of. .,
''',' a * * *

.,' , ,| Technical support, me er mert shift supernsars. and a reprimentanve from ths Mairseance Departmarv. Tr. 4678-s- ,,3: 3 .

*;J 'y '!* 79 (senhneer); Bryan, ff. Tr. 4540 at 2; Mahler, fr. Tr. s842 at 3, Board Eah. l.A. stier Report, Vol VI(o).7 -
s., .g .,

l.ogan lin 843 sutemers at 1 1* - ... . ,. .g
. . . .

* ,

.
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. ,.. .

B. The Operations Department'-
,' , , .. .,. , , . ,.

;e j .; 22. "The Operations Department at TMI<2 was headed by the Supervisor of. , . . 2 -

qt s g'; z , ,,3 Operations, James R. Moyd, who reported to the Unit 2 Superintendent. He wase,.o e
.

' '

e, . ' , . ' ' responsible for the overall administration of his department and for ensuring~'' '' *
,

compliance with the Tech Specs. The shift supervisors and two Operations
'

*
.

engineers reported to him. The Supervisor of Operations was required to hold an*
,

" '

NRC Senior Reactor Operator License. Board Exh. l.A, Stier Report, Vol. V(A),
,

Tab 6 (Supervisor of Operations Position Description); Floyd, ff. Tr. 4894 at'

12; Marshall, ff. TY 4380 at 11 O. Miller, ff. Tr. 5039 at 2 3. An Administrative, .

Procedure 1012, ' Shift Relief and Log Entries,' required the Supervisor of.
. ,

Operations to review and sign the Control Room Log and Shift Foreman's Log
-, at least once per week. Board Exh 1 A, Stier Report, Vol. V(C), Tab 18 (AP'

- .
,

'- 1012, 5 2.2)."
'

,

23. "Floyd delegated the' actual running of TMI-2 to the shift supervisors'" -
,

and expected them to discuss any problems they had with him. He perceived
his job as primarily that of a ' crisis fighter,' living out of the control room and'

the shift supervisor's office with close contact with CROs. Floyd, ff. Tr. 4894-

at 2;'It,4969,4974 75 (Floyd)."
.

24. '"One means by which Royd gave direction to the Operations Depart-
ment was through the periodic issuance of Operations Memoranda, which were-

,

compiled in a binder jn the Control Room. Tr. 4943,4999 5001 (Floyd); Tr. 2637
(Coleman); Board Exh.1 A, Stier Report, Vol. VI(I), A. Miller 3/22/85 Inter.
view at 84." -

25. "Floyd believed he attended the POD and shift supervisor meetings, but
rarely PORC meetings. TY. 5031 (Floyd). Although he was on the distribution
list for the Daily Plant Status Reports, he did not scrutinize them. He viewed
them as the means by which his superiors were advised of plant status on a'

,

daily basis. Floyd, ff. Tr. 4894 at 6 7."*

,

c. 26. "The TMI 2 Operations Department work force was divided initially. .

into five groups, referred to as ' crews' or ' shifts,' that would rotate among,

,
*

three daily shifts of 7 a.m.-3 p.m.,3 p.m.-l1 p.m., and 11 p.m.-7 a.m. Board
~ ', Exh. l.A, Stie,r Report, Vol. I at 47. Prior to the establishment of the six-

.*
. , ,,

,' shift rotation, certain individials were specified for relief. After addition of the-

extra shift, however, it became easier to provide relief personnel since a relief-,
,

. , . ' shift became a part of the normal shift rotation. Tr. 2329 (Russell). A shift.,

supervisor, who held an NRC Senior Reactor Operator License, headed each
., , ,

'

,

; shift. The license authorized him to direct the licensed activities of licensed, .

operators and to manipulate the controls of the plant. The license itself stated that'-
. , ,

'[i]n directing the licensed activities of licensed operators and in manipulating'
>

, ,

*
the controls . . . the licensee shall observe the operating procedures and other
conditions specified in the facility license . . . .' Because the shift supervisor

s
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h*h
'l was responsible for overseeing Operations Department activities. at both Units.

'.

Q N. 14 % ./':/W'g M 1 and 2, he divided his time between TMI l and TMI.2 during his shift. The

N Q;. inh.,s .N shift foreman for each unit reported to the shift supervisor. Board Exh.1 A,M
',,Qt

dfy,g $y'k.q q y g" 8 :
pf.w Stier Report, Vol. I at 47, 49; M., Vol. V(A), Tab 6 (Shift Supervisor Posidon

-

a - $%/'b 4.kM.''$I Description): Board Exh.10-A, SRO License."
$ * t .,i r|'* ,p.H[. h 2 '. 'y,) 27. "The shin supervisor was responsible for ensuring that plant operations|.W[.i . .

[:. .Q' .7 2.
5 ' * '.',Mi' ff.'O, ;,f f. . .Q. ", did not jeopardize the health and safety of the employees and public. The

.
; ';~. g..

' .y j 4 ,,r.g '..,. C . 1. '; .. ". s i. h i.@ . .program was conducted in compliance with the Final Safety Analysis Report
%. shift supervisor was also responsible for ensuring that the surveillance tesung

* ' ' },. ;,

;;: *;. , .. . ,. q ,;. c . . . .% T..-4 ?> ('FSAR'), Board Exh.1 A, Stier Report, Vol. V(A), Tab 6 (Shift Supervisor
|

y .

.f : gf.: h {|f,*s.,., % , ';r d,p Position Descripdon)"
;:4 ' , "' j :! , . y.O ' . " , ..).'g' . "*. . 'y ,

'
,

i
28. "The turnover notes prepared by the shin supervisor on the 11 p.m.-7 l

. .. ,

. %' ? ,;d, c b') M y,N *.'.;',f...hA,
.g L .'.i '' ' l' g. ; a.m. shift were attached to Daily Plant Status Reports distributed at TMI Id., |

u. d . .: . ";,- |C?| D .Vol. I at 137; M., Vol. VI(H), Mehler 2/28/85 Interview at 76 77; see, e.g., M.,
-

-
.

f .- fp/:q Vol V(B), Tab 10." !

<.;
, . ,,,. q> 9 v 7.* , 'q 29. "Monthly shift supervisor meetings were held at TMI. The minutes of l

,.

7
-

.

. , ' ; *''7. , . ; v.f the meetings indicated that personnel matters were the main topic of discus-
.,

, . . ,

,3 <",e.> 1. - i sion. Smith, ff. Tr. 4331 at 2; Bryan, ff. TV. 4540 at 2; Mehler, ff. 'IY. 3842 at
'

,
, , .

'

' "' , .

3; Board Exh.1 A, Stier Report, Vol. II(B), O. Miller Summary at 5."
4 2 ;

".
'

|-*
. , - 30. "A shift foreman, who held an NRC Senior Reactor Operator License,

'.. .
,

.

*

~ , ' '
-

directly supervised the TMI Operations Department * staff on shift at each
. t. . , , _.;,

' ' , , unit. The' license authorized him to direct the licensed activities of licensed
. .

,
' ? ' * ../- ;

operators and to manipulate the controls of the plant. The license itself stated that,, ,
-

4

'[ijn directing the licensed activities of licensed operators and in manipulating.
.

-

' ., ; ,. 1 - "
,

the controls . . the licensee shall observe the operating procedures and other. . . -., ,,
'

'

~ ,
,

,,I conditions speci6ed in the facility license . . . .' The CROs reported to the ;n','
',;.. |; '

shift foreman, Board Exh.10-A, SRO 1.icense; Board Exh. l.A, Stier Report, i

'-
,' ,

W . Z . ** C .'' ' d , ./;j, Vol. V(A), Tab 6 (Shift Foreman Position Descripdon); M., Vol. I at 48."
''

' ' . - ',

; , [-*4* '. 31. "Iike the shift supervisor, the shift foreman was responsible for en-
-

. .

N'j ,f ,,3 ' J. ; ' '.f * .' ..e, suring that plant operations did not jeopardize the health and safety of the em.
.. .

"'
; , vi r:U. ,'d ployees and public and that the surveillance testing program was conducted in

..

f 0, . f, c . ' ',' , : , . . , , | ' ' ." . '

compliance with the FSAR. Board Exh.1 A, Stier Report, Vol. V(A), Tab 6. . ..

. i, i c.'
' * -4" i ,/ (Shift Foreman Position Description).",

, ,2 US*<,'..: <. . c.
. . ,

.,' |, - . . ' ' 32. "The shift foreman would assign work among his subordinates and
'.

.

",*"..-i ! . .' ':c,1, would personally become involved in the resolution of any problems encountered
' 1 --

-

J , 3, ' e . ', 5 c.
.

f. .} varied. Some foremen spent more time in the Control Room than others who |

' '' '

on his shift The manner in which shift foremen performed their responsibilities
>

g y.).y'r M,' f,b ., ;,1,i "J.
'

a

...N , t. f . . ' '.'f , ",' ? :
*

'i/
*

, .| devoted more of their time to inspecting the plant. Id., Vol. I at 48-49.", : .g.;y 9 ':,' , . *'
.J' .' 33. "The outgoing shift communicated information to the oncoming shiftv :, .* '; f p, |',' . |p ., '. ) through shift turnovers. Floyd, ff. Tr. 4894 at 7; Tr. 2623 (Coleman)."

*

Y / j '<,'g $ . ( i:; .) G *:
' '

J
. .:.

9 . <. , j t' . "Although Surveillance Procedure ('SP') 23013DI, 'RCS Inventory,'. f 34
T .J o ; i- '., . . . |/ ,'

did not defme specine responsibilides for the shift foreman, AP 1010, ' Technical..
,

,
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>

,
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Specification Surveillance Program,' provided that '[d]ata sheets will be signed*-i , , .,

., . < - :* g ',i , by the person performing the task, and reviewed and approved by his foreman'*

* ' ' ' ~ where required by the forms and procedures.' As a general rule, the shift foreman- . ' ' , - , ,

would approve leak rite test results for filing by signing the leak rate test
sheet. Board Exh.1 A, Stier Report, Vol. I at 48; id., Vol. V(A), Tab 6 (Shift-

.

Foreman Position Description); id., Vol. V(C), Tab 17 (AP 1010, 6 3.2.2)."
35. "AP 1012, ' Shift Relief and Log Entries,' required the shift foreman to-

maintain a Shift Foreman's Log. The shift foreman was responsible for review
and sign off of the log at the completion of each shift. The procedure did not'

specify that the log contain any information relating to leak rate tests. Id., Vol. I
at 44; id., Vol. V(C), Tab 18 (AP 1012)."

36. "The CROs, under the direction of a shift foreman, were responsible for
,

. i operating the plant. Each CRO was required to hold an NRC Reacu>r Operator
' '

License. The license issued to the operator, which authorized him to manipulate
.

all controls of the plant, stated that '[i]n manipulating the controls . . . the,

licensee shall observe the operating procedures and other conditions specified
in the facility license . . . ,' Board Exh.10-B, RO License; Board Exh.1 A,
Stier Report, Vol. V(A), Tab 6 (Control Room Operator Position Description)."

37. "Two to four CROs comprised each shift, possibly including one or
more CRO trainees whom the NRC had not yet licensed. The CROs were.

- '

responsible for directing the work of several auxiliary operators. Board Exh.1''

A, Stier Report, Vol. f at 48; McGovern, ff. Tr. 3148 at 2; Conaway, ff. Tr. 3097
at 2. Although the division of responsibilities among the CROs on shift did vary,
one CRO was assigned to the control panel, where his responsibilities included
maintaining the Control Room Log. The responsibility for ' switching and
tagging' equipment to control its proper use and for taking readings from plant
instruments was assumed by the second CRO on shift (or divided between two
or more CROs on crews that included a t'otal of more than two CROs). The CRO
responsible for taking readings usually would also be responsible for performing

i the leak rate test. In practice, the CRO duties overlapped somewhat. The
switching and tagging CRO might make entries in the Control Room Log, and
the CRO assigned to the Control Panel might, on occasion, perform a leak rate

,

test." Board Exh.1 A, Stier Report, Vol. I at 48-49.",

38. "Like the shift foremen, the CROs used turnovers to communicate'

information from shift to shift. Floyd, ff. TY. 4894 at 7; Board Exh.1 A, Stier
,

Report, Vol. VI(G), Illjes 2/1/85 Interview at 45; id., Vol. VI(D), Frederick
.

3/12/85 Interview at 127 28; Board Exh. 6,01 Report, Exh. 24, Faust Interview*

.

,' at6."*

,

' '
.

.
- ,

,

indiveals en shA see Board Enh.1 A. soar Rapon,'4ad to desertfue KidsYhdhlal ass ryfiets ccr cadt d @ie'W e&dt or Lhe M ftte 48018. shef and bM 4tLET
Vol m(A), Tawes 12, Board hh. s A NRR Repcrt.

' Vol 2, TsWe 11.
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Q.h i:~ Ws :' . d |'G |N.v,'_ '. H .x.'y

k-)h'k,k.h'.((h.'.hd.hk,@b 39. "The procedures implementing the Tech Spec requirements for leak

1.q{c'[d i,''.I'hQ|b[?".'.!Ill,2.$
'rM'N'!? b.bO6b' rate testing imposed several requirements on the CRO. AP 1012, ' Shift Relief

M V.p <* . y' r ! and Log Entries,' required CROs to maintain and sign a Control Room Log,

I'd.f ?J,I.fj'f d 3 % ,g'E',;'$.. ..,
gj'i i M 9,7 including a record of the start and completion or suspension times of all tests

'

nt,#.'[ $, ?' ,; d required by Tech Specs. Board Exh. 5 A, NRR Report, Vol.1, Enclosure 1 at

" ' , :| 7, , i ' f,' v4 , * "''(.Q 2; Board Exh.1 A, Stier Report, Vol. I at 44; id., Vol. V(C),'Thb 18 (AP 1012,So
:; ,.'; 16 2.4 and 3.3.17). AP 1010, ' Technical Specification Surveillance Program,'. , -

M ,j., t . ~.f 7;;, i,.'7.','.4 ; " y' i,,.;'.
-

provided that the operator performing a surveillance task sign the data sheets
,. / - 7 ;; :/

,

- -| '[
.. where required by the forms and procedures. AP 1012 also required the test

y j , t^ '; , .? YI) ' ' | ,'|
'",',I . ( /'', 0 '[' ';,'|j; . , '

''
Performer to document problems encountered during surveillance testing and.-

C, ; test results not meeting test acceptance criteria on an ' Exception and Deficiency
,

. . P .. .' : List.' Board Exh. 5-A, NRR Report, Vol.1, Enclosure 1 at 2; Board Exh.*: /*-- -
.

. , , , . . . , ,

,

.I.N ,,'f.1; ,,! l A, Stier Report, Vol. I at 45; id., Vol.' V(A), Tab 17 (AP 1010,15 3.2.2 and'd-[ ,'Il ...I4 .
,

,

,, i / t, ..,.c / .q 3.2.4). SP 23013DI, 'RCS Inventory,' required the respcnsible CRO to enter.# . 1 -

. f ']'.G '.. - , N(';f, 'J
-|1 the Action Statement under Tech Spec 3.4.6.2 if a leak rate test indicated that'a

~

; , ' . ], ' . . i limiting condition for operation had been exceeded. Tr 653 (Kirkpatrick); Board. .
,,,*

Exh. l.A, Stier Report, Vol. V(C), Tab 19 (SP 23013DI, 56 6.4 and 7.2)."- - ' V .c
'

,

L t
,; ; 40. "Several auxiliary operators were assigned to each shift Generally, they- '

, ,
.

reported to the CRO who operated the panel. They were stationed throughout. . &
'

- ", t ' '' the plant and assisted the CROs. Their duties included operating equipment that,
,

_ could not be operated from the Control Room. Board Exh.1 A, Stier Report, -
*

-

~
< Vol. I at 48-49. These individuals were not required to hold any NRC license."| ' . .,. , ,,

-
'

41. "'The following chart provides the shift compositions for both the five--

* , ,,

- ,+ shift rotation, from September 30, 1978, to December 1978, and the six shift.
,,

' *
rotation, from January 1979 to March 28,1979;""+ *i -

.+ ,

. ..,

.
-

.. ,.- .
. [>-) . 2 ' ' '

s September- January-. .

-[~ .- i ';,J,.f .1,
,

Shift Position December 1978 March 1979, s., ,

.. ,. . ..

. , ' , *.W~.,.r- , ,. . d . Shift Foreman Scheimann, F. Scheimann, F.

o ' ' - A" Shift Supervisor Zewe, W. Zewe, W... .

. 's, j ->; . - . .,-,

, , . .
'

' ? L, . *,,.:,' CRO Frederick, E. Frederick, E.- -.

. ;.*.. CRO Faust, C. Faast, C.', . . y:, ..
-

.
, ,.

3 ., | ,' 6. ' . , . , . 3 / ; 4.; CRO-in training McGovern, H."
. . .

~ .. .
-

. , , .

' , , .' [ ' .
,,

,vt-J,'''.e-
- *' a . s.,, . . .,

, -' ; , ' ,,' r. ,. .
.- , .

,.'.:}, , 6.'.*g ',:;., . .A., *
,

:. , . . . . . ,,

[ .t. '[ ' . * * . * 1 i. , .'! .' * i . ' ' ' ' * U
The individuals e a partalar shdt samsomes vaned pamarcy because of vocaties. 01nesses, and trairurs. The* , .

actual shdi empondon for a pan.icular test wee reecesvucted by Suar and appears in Board Eth l.A. suer. , . * . . . . . ' , , . - 3 . y.,,j ' ,,, , Report. vol M(A). Tables I and 2.

* *-. . . - .,*. .
a-c. . ,

,
*.. ,.,.

* ' ' ' ,

, ( ", .' ' * , . ] '; -j !.<. i ' '. / ' "197s skft A a- ne Board Eth, s A. NRR Report. Vol.1, Enclosure 1 d Enckmure 10 at 6; 1979 sNft A - 1,', ..

_
,'

'- . , , , ne M. Enclosure 1 of Enclosure 6 at 1.
'*

,|.- . .

e, i "Woovern =ss in trairdng unta recasung bs Ro license in .Noveder 1978. See M. Enclosure I d Enclarais* ' -
~

10 et 6.
. "\- j

.
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September- January-' t!;, , , , . - ..

,N ; /h;: ii ,', - . . .' : .
- Shift Position December 1978 March 1979'* '-

; .- ,

., ,

B" Shift Supervisor Chwastyk, J. Chwastyk, J.
,

- * '

Shift Foreman Conaway, W. Conaway, W.'

~ . .' CRO Kidwell, J. Kidwell, J.'

.

' CRO Dijes, T. IUjes, T.
,

.

CRO in training Mell, C. Mell,C.
CRO-in training Hemmila, E.22* *

.

.<.. ~

*
- C" Shift Supervisor Mehler, B. No change

,

Shift Foreman Adams, C. after December'

,.

CRO Congdon, J. 1978'

4.

, , .
CRO ~ Cooper, M.'

- -

. , ; ;- 'e ' CRO in training Phillippe, M.
^

D23 Shift Supervisor Hitz, G. No change
,

-
' '

Shift Foreman Miller, A. after December

CRO Olson, D. 1978*

CRO Wright, L. -

,
,

CRO Coleman, M.'"

r, , ,
E2' Shift Supervisor Smith, B. Smith, B.

- Shift Foreman Hoyt, K. Hoyt, K.
CRO Booher, R. Booher, R.'

. .,

CRO Hanman, H. Hartman, H.
,

' CRO-in training Blessing, J Blessing, J.-

CRO in training Germer, L .

.

F28 Shift Supervisor 'F' Shift Bryan, K.
Shift Foreman did not Guthrie, C.>

c
CRO exist Hemmila, E.

CRO McGovern, H.*

CRO in training Germer, L
,

,, ,

. .

. .

.i
.

..
,

..
. ,

*
. . .

% ,.
. .

'
# '

"$NA B - m M. Encksm 1 af Enclamme 9 u 1.
Ill4enuedle was in treL*a wel meeves his Ro heerne in Decoder 1978. sw M, Enclaene 16 a 2. Board

'

,
,

Eth. I A. soar Rapan. Yd. V(A). Tab 4 (in5/?t $Ntt Aasiasmant :,has4
,

::sh.A C - m Bond EA 5 A. Mut Rapon. Vol.1, Enclamin 1 et Enciasm $ u 1.
23 ska D - m M. Eadamm 1 of E sslaswo 12 m I.
28 ska E - en M. Emenosme 13 et 2; M. Enclenne 1 of Enciasm 3 u 1.

"

28 skA F - m M. Enciasm I of Enciasm 10 at 6..

.
'
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W.M/;,+f.. C.- Bodies Outside of the Chain of Commandw -

(;.N.$/ESy.J-5/z.91.f;f?T:(.'';i
" K:;j;..? Agt.s, .

Q$.":. j 42. "De Plant Operations Review Committee was an advisory group that re-
'

MS.'I./' d b)2 j. . ported to the Unit Superintendent. It was an interdisciplinary commitfee consist-

9.i* @'h.}f2 g/h.k.dl$ ',7/.i ,y,k',{M. &'g}D;j ing mosdy of department heads and key individuals from the plant. PORC was
'

' cf ' ';; ' .9'i $'1. 8 ni*.- responsible for review of procedure changes and plant modifications, as well asd ' .1

v...J;,.|. .'/g; % 1. f
-

41 -N,": .I activities direcdy affecting the nuclear safety of the operating unit. Tech Spec,

. g' N' c ',, ' ' . 6.5.1.6 set forth the specific charges of PORC. One such charge was investigat-/

??j i ,h.. , D, 7J., 6 ". . *'- .p ; , . ing violations of Tech Specs, including preparing reports covering evaluations
'

. 7 . gN , .7. , , and recommendations to prevent recurrence to the Station Superintendent and
.f' ,: c.g ;' ; i S ,;4 * 'J': '|

.
,

-. ' , . the GRC. PORC also was responsible for reviewing events regttiring 24. hour,' :i

iD , ,$ .' %, : p.} ,., ,

!.?/;;'tt|Q.(f;j.
L j ' g.; ',''4 notification to the NRC. The Tech Specs required PORC to provide written no-', w *. '

tification within 24 hours to the Station Superintendent and the GRC Chairman-
.

,

*'

' -

i . ', q of disagreement between PORC and the Unit Superintendent. The Unit Super-; ,, . , - | $ . e1*' ' *
s

,' , :,, n, ' .,c;,:. u."; ~, . 17 ? ,;if
intendent, however, had responsibility for resolving the disagreements. Board,

,

. . c ; . .; .^ Exh.1 A, Stier Report, Vol. V(B). Tab 14 (Tech Specs 6.5.1.5 and 6.5.1.7);
'

...e,- . y ;, Kunder, ff. Tr. 4800 at 3-4i Tr. 4817 20 (Kunder); Herbein, ff. Tr. 5268 at 8."
, .

.

, .

,a '. S (' : 43. "The General Office Review Board was an advisory group that reported-

'

'. '' y direcdy to the President of Met.Ed. GORB reporu provided the President, who.. .
.

' ' - ' was not involved in the day to-day operational activities of the station, with
^

,

the broad perspective of maintaining nuclear safety and appropriate radiationi. a.. .
,

,* protection. Herbein, ff. Tr. 5268 at 8."- *
.

-

'

44 "The Gerieration Review Committee was a group organized to provide
'

. .
,

'

,'s
'

:" an independent review and audit of activ'ities imponant to nuclear safety,
' '

- ,
. ,

', . . which included procedural changes, plant modifications,. and violations of-
.

. ,
, ,

- * *c regulations. Id.",.
' , - ''

45. ''The Quality Assurance organization audited and inspected safety-- >

*' '

~ ' ' , related activities, including operations, maintenance, engineering, and licensing,
''

', .,.5.
,

''.'.i ',.
''

. . , . ' . '. '

f to ensure compliance with procedures developed by the functional groups. Id. at
-

..

'' ' W. ' 9. QA had a specific responsibility to oversee surveillance testing. Board Exh.. , . .. .

. ''( ,. 1. ,. }. , , ," * l A, Stier Report, Vol. I at 138.".'y- . /.
. ,

. . . , . . .- .' . ., .: .
N . ' ,. s . s -

< .
~

' , . .
, . .

*c C:*
II. TECliNICAL SPECIFICATIONS, TRAINING, ANDj ? |' -. c

'' ..
. ., ,

': ,' :. .) ,. v . ; , J,.: CilRONOLOGY OF EVENTS DURING OCTOBER 1978
'

||.
'j ? ,' ' ,| '' j

'

NRC INSPECTION.,..

4 .o,. .

' ' , *
~ ."

A. Technical Specifications and Procedures Relevant to I.eak- *
. . .,''

.", ' , . . ,1 Rate Testing1 ;,4

',**7...', ' '
'

-

'~. ., -
..

. ', : * / ',- |N In this section the Board generally adopts the GPUN Proposed Findings set
- ' . . , , r..f'.,....'.

,,,.,
'

fonh in their III.B. Such findings not modified by the Board are enclosed in<*..
... . , ;... . . g ,a .> .

. .
.

.c,..

. -

_ , ,
quotation marks.. . ..- .. . ,

. - .. .

.-< . > -

*
,- .

e
,

S
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'j. ,

j. ..! 1. "the TMI 2 Operating 1.icense incorporated Tech Specs that estab.<.u 4 - .- . .

_9 .j lished limiting conditions for Opinion. Two sections of the Tech Specs ad-' , ' ' ' ' ' - ., '
<

dressed the requirements for pressure boundary leakage detection, il3.4.6.1
',* ' , -'' ' ;- -

.,

and 3.4.6.2. Each of these sections was divided into four parts: (1) limiting'

*
,

conditions for opention establishing minimum requ!renats for plant. operation;
,,,,

e,. . '
(2) an ' Action' section, generally referred to as the ' Action Statement,' describ-'

ing the steps to be taken if a limiting condition for operation was exceeded; (3)

,/ surveillance requirements, designed to assure compliance with limiting cond!-
, ,

, , .
.

'a tions for operation; and (4) ' bases' describing the background or purpose of the*''

,; 0,.! limiting conditions for operation. Board Exh.1 A, Stier Report Vol. I at 36;I'*
'.

: . 9s4 id., Vol. V(B) Tab 14 (Tech Specs 3.4.6.1 and 3.4.6.2)."'

3o 2. Tech Spec 3.4.6.1 follows the provisions of Reg. Guide 1.45 by requiring
, _

. ,.

'. the three leakage detection systems recommended in that Guide. 'Ihe Tech Spec
1 ; f|' required radioactive particulate and sump monitoring systems in addition to

*
' *

.
, -,.' N ."

' ," ; either an air cooler condensate or a gaseous radmac'ivity monitoriag system. 'the* ''
,

% Action Statement of this Tech Spec described the steps to be taken in the event
,

9 *

yi these systems were not continuously in operation. Its w,wonding surveillance'
' ,

-

requiremenu speci6ed how piant personnel were to demonstrate that these#

; s ... .

systems'were operable. The "bases" of this Tech Spec explained that it was!
- - :.

intended to be consistent with Reg. Guide 1.45. Tech Spec 3.4.6.1, however,
,

,
,

did not specify the leakage limits that it was intended to monitor, and it did not
*, ' '

, 'y,, ,.

, ,,

require an inventory balance test. /d., Vol. I at 36 37; id., Vol. V(B), Tab 12>

' ' (Reg. Guide 1.45).
3. Tech Spec 3.4.6.2 established the following leakage limits as the limiting

conditions for operation:-
.,.

,

,

'. a. no pessors boundary leakage;
.

b. 1 spa of unidemined leakage;
'

9 c. I spa of primary 4o secondary leakage through the sisarn genstneors;

,
d. 10 spa of idemined leakage from the Reacnor Coolam SM;a

~

s pn couroDed leakage at a Reactor Coolam Sysiana peasuse of 2155 i 50 pois.s. s

/;

; ,
Board Exh.1 A, Stier Report, Vol. V(B), Tab 14 (Tech Spec 3.4.6.2).

.

4. 'the corresponding Action Statement to Tech Spec 3.4.6.2 required that- ..

if any pressure boundary leakage were found, the plant had to be in "hot standby";.
,

within 6 hours and in "cold shutdown" within the next 30 hours. Itr any other
i leakage, including unidenti8ed leakage, in excess of a limiting condition for

operation, leakage was to be reduced to within Tech Spec limits within 4 hours*

or the planthad to be in hot standby within the next 6 hours and in cold shutdown
3

; within the next 30 hours.
i < .

*'

< ,

.
, ,
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,- . .e,... , , . ..m- .,

. .n .

h'9faf.; . w ' . y < ; ,, ,m. J; A'a
3 3 f. . . . ' * . ~ . ... .<y.

- .. ~ . . . .

S. Tech Spec 4.4.6.2, which provided the corresponding surveillance re-
N.M. .,9*<j|p.i.|f..t,W@ Jf
A . @, o,.f. py|.x '

q 1.,>.V quirements, stated:$ , t . . . .,y.
J"

- s g ;r M.- ,+. ,. , . ww .;. , - ,

f,h 4.4.6.2 Reactor Coolant System leabges shall be demonstrated to be within each of the
'*

;i . . . . i

.} above limits by:

y q ;j'r(;,. ;'. ; . 4.} . [ ,)..,.g,5
.

y .,. s . '

7 3...c . p,, x w .. ;fjg ., Mcmitoring the containment atmos @ere particulate radioactivity monitor at lesst
..

a.

.. once per 12 hours.4 -..,1..g.c,.>...., ,,s . ;, e.> . ,. r , .,
. , . . .

! } '.1, ; * ., , S.J *(*h .;'. Z 1[ b. Monitoring the contahment sump inventory and discharge s. least once per 12*, , '
.

hours.; m. * ".,,. . . 1 ,.
e, ,n. e,.- . ,

* . .t, .. . ,e
..

Measuremcot of the COS"lROt ! En LEAKAGE from the reactor coctant pimp' ,n :1 ~..fa.e c.
.

,'f L , u t . - .,

t + .., .

d seals when the Reactor Coolan* System pressure is 2155 50 psig at least once

j'' .' h,.(4!. .!
'

;["q.., ', ' .". ( i. '.
,

C.'.: N ' ', per 31 days...'.'f Y'''.,s.'r
''

- .w . . . . , . . , , i

' ' -+ - ,e ; ..* *; d. Performance of a Reactor Coolant System water invernory bahnce at least once",
p. .,

.
j per 72 hours during steufy state cperation.t|'ny .-(., , -; - . . . -,o,

.

. |
- ....;4. .

, . . . s. > .

As the Board reads this language, c't fw of these su veil! Paces we're re-
. , , , . . .

... . ..: ', ' < * . .,> ..

. . ' . I- quired. Id., Vol. I at 37 38; id. Vol. V(B), Tab 14 (Tech Spec 4.4.6.2).; 'i '.7, ' * s. . . ' *
.

.' 6. "Tech Specs 1.14 through 1.17 defined the categories ofleakage referred' ''e 3 .,

to in Tech Spec 3.4.6.2 as follows (Board Exh.1 A, Stier Report, Vol. I at 38 39;
,

f < -<
,

, _, ,
Id., V.ol. V (B), Tab 14 (Tech Sp:cs 1.141.17); see also Wermiel, ff. Tr. 376 at''

..
. ,

.. 5):
'

. . . , .
.. .

.
c. .

' - +
, _ .i IDENTIFIED l.LAKAGE

,.
> ~

1.14 IDENTIFIED LEAKAGE shall be:'..'
.

*.; a ,*
leakage (eacept CONTROLLED LEAKAGE) into closed systems, such as'

. e - a.*

,

pump seal or valw packing leaks that are captured and conducted to a sump or*
' , , . '.

$- ' , . .'*..,.?.,', collecting tank.
* . ,

-,- * , *. * *- , ,
,

. ,,
- d

!
'

..

b. Leabge into the contai ment atmosphere from sources that are both specifically'', .- | n ;.* ; . , ,
,

located and known either not to i'aerfere with the operation clleakage detectionj'4 * 4 . ,.. : ..s.

. f, . ' ' .' b !
systems or nca to be PRESSUr.E BOUNDARY MAKAGE.

,
'' ' qh ,,

. .. .

- ._.i'.'.
.

..#.. ..

si c. Reactor coolant system leakage through a stearn generator to the secondary.. . ,, . |i
';4 . . ' , . ,.

(.,-
,

*

', p . ;a
'

*
,

system.* *
. r,

,

.c* .a,
UNIDENilFIED UAKAGE

. . -

., '' ' .- . - ' ' .,"w- ''~ ' '
, . '.; ..

.
* *. '- p'>, 1.15 UNIDEN'.IFIED LEAKAGE shall be allleakage which is not IDENTIFIED LEAK-

,,
,

s. ,' , , . . . ' . AGE or CON'IROILFn GAKAGE.-. . , -
,

... .

s. PRES:URE BOUNDARY UAKAGE

,

. . . .

.

= - , , N., ' . . .
.. ,.a'

,~,.
*:.* .

. . .. , ,*y*,. , g ./. ,
1.16 PRESSURE BOUNDARY IIAKAGE thall be leakage (excep steam ger trator tube, i' , a 3- . 3 .,

leakage) through a r.:.n. isolable fault in a Reactor Coolant System com,xment body,. P >. ' . .'

8, g~ . ". ;-; . 4, -(,,..
3 *. * ,

. , .

pipe wall or ve sel wall.' '', .. , , s, , -, .

...w' . . . . . . . . , ,
,

,
,

*..,'P- ..

.. . _ . ' ,
'* * ' > , , ,

.
,

.
+ .,

9 s
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CONTROUED LEAKAGE
,

, ; .s., t;. -

, f :.; 1.17 CONTROLLED LEAKAGE shall be that seal water flow supplied from the reactor, ,,'
,

4 -

f("i
4 coolars pump seals. "

'- .. ,

,

7. "The Tech Specs also established requirements for reporting to the, ,

NRC when a limiting condition for operation was exceeded. Tech. Spec 6.9.1.8,
'

provided that in such instances a report had to be made to the NRC within 24

'

hours. This had to be followed by a more detailed Licensee Event Report within.
'

14 days describing the event, the corrective action taken, and the steps that,the
licensee intended to take to prevent recurrence. Board Exh.1 A, Stier Report,,

,

' = c Vol. I at 39; id., Vol. V(B), Tab 14 (Tech Spec 6.9.1.8); see also Wermiel,.,,
' * ff. Tr. 376 at 5,11."s-

,
" '

8. "Finally, Tech Spec 6.10 required ' records of surveillance activities.

. . . required by these Technical Specifications' to be retained for at least 5
''1 5' years. Board Exh.1 A, Stier Report, Vol. I at 40; id., Vol. V(B), Tab 14 (Tech. ,

*' , '' ,' Spec 6.10); see also Wermiel, ff. Tr. 376 at 11."
'

~ , ,.

9. 'The TMI 2 FSAR described the leak rate test as the ' primary means
' ~ ..

i .1 of detecting reactor coolant system leakage.' Board Exh 1 A, Stier Report,, ,

'
, - . Vol. I at 41; id., Vol. V(C), Tab 15 (FS AR); see also Wermiel, ff. Tr. 376 at

8 9; Board Exh. 22, FSAR 50 5.2.7.3 and 5.2.7.4. It was in fact the only one,
,..

h of the tests prescribed in the Tech Specs that provided a quantifiable means of<

measuring unidentified leakage as defined in the Tech Specs. See Tr.' 683 (Stier,-
,

,
Russell); Tr. 3865 (Mehler)."

'

10. "The following three interrelated procedures implemented Tech Spec
require *nents for leak rate testing: (1) SP2301-3Dl, 'RCS Inventory,' control-

*
ling the performance of leak rate tests; (2) AP 1012, ' Shift Rehef and Log- ,

Entries,' dealing with logging requirements; and (3) AP 1010, ' Technical Spec.
'

ification Surveillance Progri.m,' covering reporting the results of surveillance-

tests." Board Exh.1 A, Stier Report. Vol. I at 41; (d., Vol. V(C). Tabs 17 (AP
1010),18 (AP 1012),19 (SP 23013DI)."

'

M
De NRC staH idmuned me addicimal pmcedum. AP 1036. "Insuument r%:4. service Conuo!" (Board,

Exha.12 A and 12 B), as a reJevant procedure to ous proceedes. Tr. 1167-68 sRussen). Mr. Russcu suted:
he purpose or the procedur: is to dcscnbe se method c( cmtu of readout devices which become
moperable or are sumsly suspected of bems moperable, such eat they are marked, documented and

'

cmunued unul reptr is effected. hat's under sectim 1.1; purpcse.,

Under Ill, responsibilities:
shat superwsors. shti foremaa ?nd control room opers. ors. De shift supernsor and/or sNA forernan,,

< +. and/cr cariuol room operators are responsible to asrure out4 sernce mstrurnents are identi$ed and
legged out4-serwce. hey are also responnt>le to assure that work requests are subrrutted to effect repair
and runove the outd-service suders frmi the instruments and cicss out se outd-sernce mstrument
los aitnes.

his is the procedure est promulgates the log est we have been 4 sc assmg. and I dunk se procedure is quits.
*

*

clear and it indacates that outd-scryice instnanents and suspected irtsuumenu are not to be used and they as to
be tagged and indicated and those tags as to remain m thern until sudi time as repeua an efected and they an
again rehable for se purpose or cpersung the faciLry. Tr.1803 (RusseU).
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G ' '- f@,; 11. "SP 23013D1 stated that its purpose was to assure compliance with
f, f4 ",2.':
$Nb.Uh,[.k'[[g'9.h I9'.,dyh '|-[.f/ M Qleak rate test at least once every 72 hours during ' steady state' in Mode' 1,2,3,

the leakage limits set forth in Tech Spec 3.4.6.2. It required performance of a
s

and 4, when, according to the Tech Spec definition of Modes, RCS temperature
@;f.' h;.~.|: m li g g G p| p -e~f:(.:

. s. *

,3

~ N'M;[bC'!{#1!|hNU averaged greater than 200*F. Board Exh. l.A. Stier Report, Vol. I at 42; see

m'._.,, y '0(E" %.e,..:.N.S. W, '|t, . ;; . ,h.
'.

also Board Exh. 5 A, NRR Report, Vol.1, Enclosure 1 at 2.".
,

.. . g ,( ' . g . ;o , 12. "He procedure prescribed the plant conditions required for the per-
- M :. .J, A . .J . ' q'. C ;c v .:,' '..;: 'W-]

-

formance of a leak rate test. Certain ' operations should not be conducted,' for-
,

' 7,i A, c '. , , '] example, '(a) makeup or chemical addition to the makeup system, . . . (e) bo-,' |, , , ' .,, . ,
, f :,j , ; * ,~ ' - f.'y. ., , A; ration or deboration.' ' Operations such as adding water to the make up tank or-

$~
,.. ,. |w i (, ;i .E sampling the RCS [ reactor cool at system] may be accounted for [iri the test' *

,

, '[* - | , . , L . "J " |..'.''''' calculation) . , , however, these should be avoi.'ed if'at all possible.' The
,

- Q c '. . |- [ ,, Y |% 1.,' | reactor coolant and make-up systems should be maintained in a ' steady state'

' , ,

.,; . . + ,N condition.' Valve lineups should be maintained the same throughout the test,"- 3
4.

and reactor power and RCS temperature and pressure should no'. be altered. nc'': 4' '

t, ,,

. p 7. - , , . , ' ,F ,''
procedure also directed use of the same instruments to obtain data at the begin-

,

'y,. ;m.

,- . .' - ~ , ' ' ' ,' d ning and end of the test. Board Exh.1-A, Stier Report, Vol. I at 42."
' , ,

'
2.

A. I ( ,. ' '' ! ", ' . * 13. "The procedure also provided for the performance of the test normally -'. -

,
.

by means of the plant computer. Operators were alerted to the inability of the*

,
.

computer to perform leak rate test calculations when RCS temperature was
.

,

; .' -
<

.,,

i ;' below 520 P. At such times, operators were to perform the calculation manually -,.
, ,

. ,
'

and the procedure provided a data sheet for that purpose. /d. at 43; Board Exh. 2,n - ,, ' -- ,
.

~.|
' '

.R, _

Faegre & Benson Report, Vol. 4, Tab 2 (SP 23013DI, Rev. 3, 64.3); see also
,

' ' '
,,

Board Exh. 5-A, NRR Report, Vol.1, Enclosure I at 2." ,-
.

,' ,' -

14. "If an operator had to change the RCS inventory during the test, he..
. .., . ,

.
- had to account for the change in the calculauon and complete a ' Data Sheet

'

,
,

. . 4' to indicate the quantity added to the RCS and the operation that caused the
'

, s ' , , .. .

'^ - . ' - change. Board Exh.1 A, Stier Report, Vol. I at 43."
'' "

, ,
' , , , . '

, ' , ' ' , 15. "He procedure contained directions for responding to test results that' ' . ' . . .,
''

' * ,
,i 1. 'c exceeded limiting conditions for operation. The first requirement was that an

." , ] ', , c q <1-

~~' '

, .
operator begin a new leak rate test. Next, the operator was to determine whether

' '

' ,. ]' unaccounted for operator action had affected the initial tesL If such action hadi;
. , . ,,,

', ;. , .,.'. Y taken place, the operator was to invalidate the test. De procedure required thatj . , ,

.a.|, the operator record such, action in the ' remarks'section of the data sheet. Id.;4- '
,

. ., ,

' ' . 1,
' see also Board Exh. 5 A, NRR Report, Vol.1, Enclosure I at 2."* "*

7,.
J , .,9- ' .. [ ' 16. "Operators were then required to check for leakage. If an operator found

'

.%C, ''
such leakage, he was to document the leakage on a ' Data Sheet 3' along with

'

..- . .-

S' ,., f' L 'f '._ . ., 4 its flow rate and a description of the method used to determine the rate. He-[. .

". . 'T , . e , shift supervisor was then required to evaluate the safety significance of any such~
-., ..: a. ,y' ,'') ." leakage that the operator had identified. Board Exh.1 A, Stier Report, Vol. I atg f . . ., , ,, ,

S
~ . . - . ,. . .L 43-44.""- *

... "

.' .- ***
.o,. . . ,

. s. . . , * - - ,, ,

,
'

; . '. .;. ,f ,
. , .m..

, .
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.. .. J f a- J 17. "If, after these steps were. taken, test results remained in excess of
'

<
.,

,. [ '
4 . n ', f^ @f.,

. acceptance criteria, the procedure required that the proces's of shutting down the- '

* ' i' , plant should begin according to the Action Statement of Tech Spec 3.4.6.2. Id. at' '
,-., ; ,

.h3' J ,1 y 44; see also Board Exh. 5 A, NRR Report, Vol.1, Enclosure 1 at 1."
, ,

N '" #.,^','..'' ..i 18. "AP 1012 set forth requirements for logging surveillance tests. A<

' ''
Control Room Log, maintained by a CRO, was to include a record of the start..

, '--

and completion or suspension times of all tests required by Tech Specs. The
' '

Supervisor of Operations was required to revie.v and sign the Control Room
'' . .' Log at least once per week, indicating that he was satis 6ed with the recording-

.

techniques and was familiar with any operating abnormalities. The procedure
,

also required maintenance of a Shift Ibreman's Log, but did not specify that the, .; . ..

-[; ^; Log contain any information relating to leak rate tests. Board Exh.1 A, Stier,

Report, Vol. I at 44; see also Board Exh. 5 A, NRR Report, Vol.1, Enclosure? -

., . . ,
'

'. I at 2."
~

.,

j 19. "AP 1010 established a system for documenting the results.of s'urveil-'ae,f ; ' -
lance tests that could not be performed successfully or failed to meet acceptance

- | crit-ia. Any surveillance test that had an unsatisfactory result had to be docu-
mented on an ' Exception and Deficiency List' and 61ed. Filing an ' Exception'>

, ,

was necessary in the event of a failure to cbtain ' required plant conditions',

or an inability to use 'an existing procedure (i.e., equipment out-of. service or,

a procedure which cannot be followed).' Filing a ' Deficiency' was necessary
'

, ,

''

when a test had been completed but acceptance criteria had not been met, Board'

. . , . ,

Exh.1-A, Stier Report, Vol. I at 45; see also Board Exh. 5 A, NRR Report,
Vol.1, Enclosure 1 at 2-3."- ' -

20. "A shift supervisor was required to review and initial all Exceptions,

and Deficiencies ('E&Ds') 'as soon as possible.' In the case of a Deficiency,.-

he was to determine whether a reportable occurrence had taken place, if so, he'

had to bring the matter to the attention of the Unit Superintendent. The E&D<
,

,

List would then be attached to the test data package and filed with the GMS
'

_

'

Coordinator. Board Exh.1-A, Stier Report, Vol. I at 45."-
21. "The GMS Coordinator who was appointed by the Unit Superintendent,

to administer the GMS (Generation Maintenance System) program covering all,

plant maintenance and testing, would inform the PORC Chairman and the QC-

Supervisor when the maximum allowable time interval between surveillance

'

tests had been exceeded. The GMS Coordinator would forward any E&D to,

. the PORC Chairman and QC Supervisor as soon as practicable. He would aao
'' maintain a followup action log of all E&Ds. Finally, the QC Supervisor was.

designated to provide general oversight for all surveillance testing. Id., at 45-
46."

. .
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. ...m. -:.. ;..o o . . , -

.

, W[[-[6 i,$'d.!,M h The Board generally adopts the Proposed Findings of the Numerous Employ.
'

7.. |c N!.* *,.? ,i'.C y W;';e. ../pc7Q 5q
ees as set forth in their 66 V.A and V.B except as deletions are indicated-by

.

e | *. .Q, g,e.. t
. .. , s .. a, . .~ -

.. .

id.s*|*

'/;?@'N'!}'hgu,A-L,l: $.@.-OJgb 22. "The testimony of Mr. Dennis J. Boltz, who was a training instructor
* * = * *sr

. , . . .. -s

*.,,h,,4.Q.j/ assigned to the licensed operator training group at Thil 2 during 1978 1979,
,

/ 3., c 3.,,
+ -

.;[,y{
.

' . " '.
. j W. 2218-19, made apparent the fact that classroom training regarding the

'"

,

. ;- . . -, , (' , t' ,. . t performance of leak rate tests was virtually nonexistent. hir. Boltz acknowledged.
..

,

:e- '! *..,,'.;.. that, in 1978 1979, the Thil 2 training department focused exclusively on*

/ ; . , ~ . F;f . , . ,| ' textbook type' training consisting of little more than providing a copy of the
.,-

.

,1 -:1 : ' ,q? . Technical Specifications to the operators and supervisors to read, and thus it
"

o. . . , . ,

', ; J,* r_,/ ,'' , 's.6 ,. *had to rely heavily (on) th operations and on the job training aspects of (the-

3 .i..'., jw
'','''.,:.- / ' d N ,

CROs') training programs with quali6ed personnel on shift.' Tr. 2225, 2226;i

C? see W. 2582,2714,2799,2839."*. ;- , .s.
3, " *

. q - (. . '. , . . . ' 'k. N , 23 '"hfr. Boltz searched training records.from 1978-1979 and found only'- -

, . . . .

, ...,...

? one document that referred to leak rate testing; it merely states that a CRO must
'-

3 , , .,,
,

~- .d be '(c]apable of using (the] computer for calculations ofleak rate, heat balance,
'

. .. , - s. -,; ,
,

-
,

'''J| ;T. Reactivity Balance, etc.' Exh.16; see 'lY 2220,2226."- .
,

*i 24. "hir. Boltz's testimony before this Board also highlighted the important; (-*

~

4 ? information concerning leak rate testing that was omitted from the Th1I-2-
,

# - '

classroom training program. The training program did not include a discussion of,, t .$ 6
,

,'
, * '

.- - J' the requirement of Administrative Procedure 1012 to log the start and completion-
,

'

(or suspension) of each leak rate test performed, Tr. 2224 25, nor did it include a- -
,

,- 4
'

'

discussion of the Administrative Procedure 1010 requirement that leak rate tests,

-
.

-
, not performed successfully or that failed to meet the acceptance criteria should'

;. be documented through the use of an exception or a de6ciency. Tr. 2224. The ;
'

.,,
'

J .. - '. classroom training program at Thil 2 also failed to provide any instructions*

, ., - *.\,'y
, - e

'

~( ,
'

p regarding the performance of leak rate tests by hand. Tr. 2229. Nor were such-

.- instructions provided during the 3-week course at the B&W simulator taken by- .,,. ,.. ,

}".,'' all CRO trainees prior to becoming licensed. 'IT. 2231.". ,., , ,

, 25. "The only instruction as to how to perform leak rate tests was pro-,' ,'~ -
c. c.

. , ,

vided as part of an operator's on the job training (Tr. 2225; see, e.g., hiell I

' ~ - "-

.
-

,.
, '

-d,,''..
,

Prep. St. at 12, ff. 'IT. 3239), but the Th112 training department took no action |
'

, ,
,,

*,Q to assure that the on the-job leak rate test training was consistent among the1 :. , ..,.
*

- ( |' b '

shifts. 'IT. 2224. The Board thus 6nds that classroom training concerning leak-
..,

. ' ' ,. ., ; 'i.|.a' , rate testing at Th112 was essentially nonexistent during 1978-1979, and failed,

. . .. c ,, , j;, - ~ ' . , to teach the TMI 2 operators and supervisors the requirements pertaining to,-
.

~ f ' ' ', p.' ' ; and proper procedures for, leak rate testing."*'
.

.

'

26. "The evidence of record is that the on tha-job instruction received byJ| , . f
- c,.

c ,,:.

..',;
,

r- '

..C the TMi 2 operators concerning leak rate testing was con 6ned to a basic demon.

[ * ( . "|, . .' 94 .
- *

.. ,.-
_

-
.

' i. ' ' ' '- . J. . . , . stration of the steps necessary to conduct the leak rate test. As Mr. McGovern
. ,' . . b ;,. . J

. .

.1 3, ; ;
*

.

. .. . .,

,
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,

v.

P.1 ' : <, ~ '

j y_. 'q . testified before this Board, '[a]Il I rememk>er abcut performing leak rates and.,

''

learning how to do them was what I was taught by the CROs. This is how you
.' i D , % 5:9 D .. ~z. d.: GUN punch it out and make the leak rate test come out.1 hat's what I remember about

s,- 4..y

,

- % '. dit, [ _ 1; $ leak rate training.' 'IY. 32M; see Mell Prep. SL at 1-2, ff. Tr. 3239.".y
,<' - C.. ., . NMk 27. "Mr. McGovern's recollection was echoed by the testimony of several

'

.
.

- e' '

y x; ' other opemors. Mr. Coleman testi6ed that the on the job instruction he received
,

,
,' ' '

concerning leak rate testing was not 'very extensive.' Tr. 2583. Mr. Cooper'
.

'

- testified that apart from being shown how to perform a leak rate test, his only,,
' ' '

instruction concerned the prescribed limits for plant leakage. Tr. 2916. Thus,<

.,

.,.d there is ample testimony illustrating the limited nature of the on the job training
*

,

,,

3 C received by the TMI 2 operators in 1978-1979. In essence, there was no training.
'

,

.
.

'

on the meaning or purpose of the test. 'IY,523-24."
d | 'e " 28. "The TMI 2 operators and shift foremen were unanimous in testifying

~
<

; s
' '

,A that their on the job training on leak rate testing never included afly discus'sion
,

.

* .
, of the relationship between the test and the potential safety significance of a., ' ~

critical crack in RCS piping. Mr. Ilijes, a CRO, could not recall having received

,

' ' '

'any speciSc training on leak rates or the (safety] implications' of performing,

them. Tr. 3082. Nor could Mr. Mehler (a shift supervisor) (Tr. 3859 60) or<,

~ - '

. Mr. Adam Miller (a shift foreman) (TY. 3678) recall any such training. Other op-
erators who testified to this void in their train!ng include Mr. Cooper (Tr. 2916),,.

- '
Mr. Wright (Tr. 2672), Mr Hitz (TY. 3707), Mr. Guthrie (TY. 4126), Mr. Olson,

' '

(TY. 400911) and Mr. Conaway (1Y. 3105)."
'

- 29. "The on the job training at TMI 2 was also deficient in that it fa: led
to instruct operstors to take the prescribed actions in response to unsatisfactory
leak rate test results. Numerous operators testified that they were never taught to

*

'
'

apply Administrative Procedure 1010, the Exception and Deficiency procedure,
to unsatisfactory leak rate test results. Mr. Wright's testimony is typical in thiss .

,

,

, - ' regard. He stated that the requirement to apply the Exception and Deficiency.

'
Administrative Procedure to unsatisfactory leak rate test results was never,

' impressed upon me, either in training or anything else.' TY. 2672. The testimony,

,

, - of Messr:. Coleman (TY. 2636), Conaway (Tr. 3108), Hitz (TY. 3669), Miller
{'

(Tr. 3648), Smith (Tr. 4344), and Schelmann ('IY. 2795) supports Mr. Wright's
>

~
, . .

.

recollection. . . ."C'

30. "It is also clear that the on the job training never conveyed the p oper_" r
interpretation of the '72 hour' rule and the ' Action Statement' requirement The'

TMI 2 operators believed that they were obligated to enter the Action Statement, ' ,

-
'

.i only upon failing to obtain one satisfactory leak rate test result within a 72 hour
period. E.g., Illjes Prep. SL, ff. Tr. 3010, at 2 3; Scheimann Prep. St., ff. Tr. 2831,, ,

,

at 2; Cooper Prep. SL, ff. 'lT. 2835, at 5. Only a few TMI 2 operators and super-
-

-
visors seemed to have correctly understood that the requirement to invoke the
'4 hour clock' in the ' Action Statement' applied whenever a valid leak rate test

4
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1
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'
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, 9 79 ,e s,
,

,,

" i .. ,tc -'* ..
, , , .. e ,

d(% 0.c.),. ,'.c.' Q . h,,,, . '.3 ', .'. M.M[,;-Q,.'.' c .$ 'N ^t.'.i. , depicted unidentified leakage in excess of I gpm. Frederick Prep. St., ff 'IY,2447,i- -

-

,

, . ;# .; Ad j}/i;}@'Q.','."9
at 2; Zewe Prep. St., ff. Tr. 2946, at 2.",; :'.>.

. '& : 7mM 31. "De Board finds that on-the job training at Thil-2 essentially consisted

-

. 3r.N a- Q.D. of a demonstration of the manner in whi:h to perform the leak rate test, with*

Mr},%g ,/d%p;w.,YM.. , .f.Y.. Y .0,1virtually no guidance as to the significance of the test or the actions to ber. .
-

7 . '
. *j y .

. taken if test results were unsatisfactory. See TY,4%7 71 (Board summary of.
.-u ,-

4 ', g
,< ,- J | ]! . , - ./

~.] >.| testimony). The conclusion is inescapable that the lack of meaningful training. g ',: ,.. ,

,,

was a major cause . . . of the problems with leak rate testing at Thil-2.".
,

'
-

.

. ' . , .s, . - . ,- . . . , . .,. ,
'

-,- : *- .

'e,f |, ', .1; . , ? *f.3y' C, Chronology of Events During October 1978 NRC Inspection; ,'
, -

3 . . . . ...

b ''c',6,J - 'Ihe following section is based largely upon iII.C(iii) of the GPUN proposed
,

/* ;..
,

.

findings. However, the Board's numerous departures from those proposals make;. ,. . . , . 1.~'.., .| 7 - -' ''
. .

d 'k* it impracticable to identify the source of particular language.i ,,;, - *
., , . .,

, b '. '. ,7 ,.. .. .. J.??' ,J .j
! 32. In October 1978, NRC Inspector Donald Haverkamp . discovered thai-

g - ; m. .{. (': certain inappropriate leak rate test practices'were being followed. The record.
. ,, ,

. ' , . ,. l .3 ' ', . indicates that on October 15,1978, at 7:27 p.m., a leak rate of -0.35N gpm
'

, , > ,

. !. 1 J , ^j was obtained." See NRR Test No.12. On October 16,1978, at 7:35 p.m., a
'

,
,, '-

, . . ,
'

'

leak rate of 2.5M5 gpm was obtained, substantir.!!y above the 1-gpm limit set" <
,

.

'

i by the Tech Specs. See NRR Test No.12A. On October 17,1978, at 1:27 p.m.,~-
-

*
,

' a leak rate of 2.0738 gpm was obtained, again subrantially above the Tech Spec '~* -
,

'

.,,,

' , , . limit. Sep NRR Test No 12B. _On October 18,1978, at 5:13 a.m., a leak rate of
,

'

' ~ ,4 f, 1.7754 gpm was obtained, again well above the Tech Spec limit. See NRR Test'

,

4 No.12C..,
,. .,

33. The shift superviscr turnover note from the midnight to morning shift"
,

,y ' . on October 18 stated, "[s]till could not get a leak rate - 1900 today is deadline
'

., ',

doing hand calculations." Board Exh.1-A, Stier Report, Vol. V(B), Tab 10'
- . .,,.

(10/18/78 Daily Plant Status Report at IN, item 11). Brian hiehler, shift''

. , - . , ,
,

,
. supervisor of the shift that was on duty that morning, said he was aware ofT ,- '. ,

, ..,

* '
,

' , ' the need for a good leak rate and the fact that the 72 hour clock was running. . , . .. , ,

f.''., '

,
,- '

out. 'IT. 3893 (hiehler). At 7:35 a.m., a leak rate of 1.2939 gpm was obtained. See=
. -

.
, ,

. NRR Test No.12D. Charles Adams, the shift foreman on hiehler's shift, testified

y Q' . '| that James Floyd, Thil.2 Supervisor of Operations, usually came into the Controle
. ,

,

Room around 6:00 a.m., and, though he did not recall exLctly what time Floyd*

.,
. , ,

., ., , ;' ', arrived on October 18, he recalled Floyd sitting at the computer console, where'
- -

. , . ,

' '

m .. - :. , '.t leak rate tests were run. 'IT. 3797 (Adams). Floyd claimed not to recollect
''c' the morning events of October 18, but he did note that he frequently sat at. . . '' .' q . , ; .; .. ., 3 ,

,

[,', * , e ' *
,

.*: -.
, ,.. ,

- . , "For purposes of this discussicn. the Board aseames that such a re!adveJy sman negadve leak rate might,?'.., - , ,
,

,' ' ' , ' , ''
,

..,*? =<.?.,,',''.,
'

. r, , . , , . .
r reascmably be ccrisMered niid taking into accaant the normal ranges of instrumers error. See Tr. 4901

v. '' ,- , . '*f (Floyd). our assumpuon is su; ported by the record. which indicates that sma!! negadvs leak rates were considered
'

*

seceitable. See, e t, Tr. 2797 98 (scheimann); Tr. 4901 (Floyd); Tr. 2529 32 (Faust); Color.an. ff. Tr. 2579 at 5;'

. . , ,, . ' . . ., ,

,i. Tr. 2652 53 (Cdanan)., . ,,
, ,

s
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's '*

J
?w y./ *p! ; ,,'j the computer cons' ole and sometimes started a test for an operator by typing

-p> . . .

,; - f .

Q. .1".S. , #,7/Y. - 'L- "RCSL." W. 4898-99 (Royd). Mehler did not recall Royd's presence in the' .--

. G ,s . 7. .'-MR.J M f ti"i Control Room "immediately in the morning, early" but implied that Floyd was
.

;

* ' ~ '*~ '[ h '*''.g. ~. there before Haverkamp arrived. D. 3893 94 (Mehler). At 8:59 a.m., a leak rate-

of 1.3219 gpm was obtained. See NRR Test No.12E.-;,, y. c- .

,- -

, 34. At approximately 9:00 a.m. on October 18, Haverkamp, who was on'
. ,

- _' site conducting a routine inspection of plant operations, arrived in or near.,.

.- - f'
- the Control Room and overheard a discussion by a CRO, shift foreman, and

' '

shift supervisor about bad tests. Board Exh. '20, Haverkamp Testimony at 2-

,
,

; 3. Haverkamp joined the discussion and saw several leak rate ',est results that'-

/ exceeded the 1 gpm LCO. /d. Haverkamp interrupted his routine operations' -
,

. inspection schedule to question Mehler and/or Royd about the tests. Id. at
. ' , 4. He then learned of the interpretation being given to the Tech Specs and

''

. ,

left the Control Room to discuss this with James Seelinger, the Unit 2'Su-''

,

perintendent of Technical Support, in his trailer. Id. Haverkarnp went directly
to Seelinger because Seelinger was Haverkarnp's "pnmary point of contact for
TMI 2." W. 2113 (Haverkamp). Discussing the type of day in, day-out relation-

,

ship he had with Met Ed, Haverkamp testified that "when it came to plant oper-
ations, technical questions about engineer related questions, I spoke frequently -
with Mr. Seelinger, probably . . . during each inspection." /d.

35. Haverkamp recalled that, shortly after he began his mecting with-.

Seelinger, Royd entered Seelinger's trailer office and joined the discussion.
Board Exh. 20, Haverkamp Testimony at 4 5. Haverkamp clearly recalled Royd
telling him, in effect, that unidentified leakage test results must be calculated to

'
'

be under 1 gpm only once every 72 hours to be in legal compliance with the.

Tech Spec surveillance requirements. /d. In Boyd's view, any number of test
-

results could be greater than 1 gpm as long as acceptable results were ootained
once every 72 hours. Id. Haverkamp informed Royd that his interpretation was.

clearly incorrect and stated that the Tech Spec limiting conditions for operation'

limits must always be met, in accordance with the applicable Tech Spec facility,

operating modes, including the results of leak rate tests that were conducted more.
' '

often than required by the 72 hour Tech Spec surveillance frequency. Id. Royd'

.,
,

- claimed not to recall this conversation, but said that he had no reason to believe
Haverkamp's recollection was incorrect. D. 4926 27 (Royd).

36. In the discussion with Seelinger and Royd, Haverkamp was informed.

that plant operators were attempting to identify any leakage sources to reduce-
"

unidentified leakage to less than I gpm. Board Exh. 20, Haverkamp Testimony at-

*

6. Seelinger assured Haverkamp that the plant would be operated in accordance
'

-

with the applicable Tech Spec Action Statements and informed him that the
matter would be referred to PORC for its review as a potentially reportable
occurrence. Id.; see also Tr. 2050-51 (Haverkamp); Tr. 4630-32 (Seelinger). Also

-

during this discussion, the possibility of rounding off test results was discussed

.
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L ,' I,h'E 1.j@ i .1 ". <*! ' ' N[-[J"
. .. '. 6 % i . - after Haverkamp raised some questions about the specified limit being "1"

gpm as opposed to "1.0" gpm.2s Board Exh. 20, Haverkamp Testimony at 8 9;
V ', , ,"q{,~.7,}',E '?. ,L,5. . Y,''j'IT. 2111 13 (Haverkamp); Seelinger, ff. 'IY. 4623 at 7; 'IY. 4770-72 (Seclinger).[8[fM.O' 9 C,

,,,

W , d'h ,1 '. . '. Q h f. " <.1.

Mu ' ,' ' W; . .. 37. Sometime on the morning of the 18th, Seelinger met with Gary Miller,'

...

NNIN$''y.':hh, . i .hb !N)N..iNf*
TMI Station Superintendent and Unit 2 Superintendent, and informed him of
the Haverkamp-related events. 'IY. 4722-27 (Seelinger). Seelinger recalled that' ' Q.j . .

during this meeting, a telephone conversailon took place with'a Met.Ed manager| 9 |'., ,!;.;' v' f i ','i f."', g ,
.

,

M4 . . ,.

' .~ '. : ,
. .' in Reading about how to handle the situation. Id. Although Seelinger is the* * ''

'

'''r "

;- 'A'', U" ' ' ,
' a: , , - telephone conve,sation, no one disputes that it took place. The message Seelinger
*> .i. only member of either onsite or offsite management who remembered such a

*
'

.

'' ' ;..''- . -
,. .

recalls receiving during that conversation was to review the item for reportability1*.,' ',e
' ' ''

,-|'.-, .

, ,,

z,, and act appropriately. Id.. . .W> >

s. - . ;
, , , .

- -

'f' N 38. At 10:16 a.m., a leak rate of 1.0246 gpm was obtained. See NRR Test'
. . ; ., ,

p | * , *' , n ,/ 1' |M 'i No.13. At approximately noon, Mark Bezilla, the procedure coordinator and
"

*

. . ,' Q |1, - .: '. PORC secretary for TMI 2 (Board Exh.1 A, Stier Report, Vol. VI(A), Bezilla*'
c '

,

r,. E *, . W . . ,, j 2/22/85 Interview at 1), at Seelinger's request brought Floyd three tests, NRR ..
* '

. , ,

Test Nos.12C-E, to analyze. 'IT. 4913-20 (Floyd). On Test No.12C, which. , . . ' . *. F
- .". .< ,

* '
--

,-:'. indicated a leak rate of 1.7754 gpm at 5:13 a.m., Floyd wTote that "rounds. . r', |. .. .
-

'
'

nj off high but is corrected by leak rate 10/18B8. 7:35:27 start time i.e. into"~ ' '' 'c ?.

. ..
-- '; , 4 action statement at 5:13:02 out of it at 7:35:27." "IY. 491314 (Floyd). On Test

, . . . No.12D, which indicated a leakage of 1.2939 gpm at 7:35 a.m, Royd wrote,l. ' '

.

', "OK by roundoff, JRF, 1200,10/1898." Tr. 4914 (Royd). On Test No.12E;
'

*-
.

which indicated a leakage of 1.3219 gpm at 8:59 a.m., Floyd again wTote, "OK*' ' - , . . c,

by roundoff." 'Ihese tests indicate that by noon on October 18, a practice of
,

e- ..
- ''*

rounding off test results was in effect. Mehler specifically recalled that at some
*

J " .

point in time Royd came to him and advised him that he was going to be able to
'

" 'e .
,

round off leak rates as a result of a discussion Royd had had with Haverkamp,. . . .- .. ,

,

, . '
' ~

whose opinion allowed rounding off to the nearest whole number. Board Exh. I-*' ''
. ,

, , '
,

,

A, Stier Report, Vol. VI(I), Mehler 3/15/85 Interview at 18. Mehler then rounded
'

- ,*
, . ,

off Test No.13, which had been run that morning, and wrote on the test "Net'' '
- -,. .

J' Unidentified Leak Rate rounded off To Nears whole Number 1 GPM." See Id. at''' , . - '* -
. ,

19, 37 39; see also id., Vol. VI(A), Adams 3/13/85 Interview at 44-48.' '

, -

'

, :;; 39. At 12:21 p.m., a leak rate of 0.1081 gpm was obtained, later corrected.
-

.
.

. I by William Fels 2' to indicate a leak rate of-0.283 gpm. See NRR Test No.14;' '

.

[.j 'IT. 4520-31 (Fels). Probably in the early afternoon, Haverkamp was shown this' '
'

- -.,, <-
test, with an acceptable leak rate of 0.1081 gpm, and was informed that some',;.-

.
.. ..

^ - -

..- . .
s r .. . . . .. .* .*. "i ' ' ' * *

ggg,.@ h shan terra practice d rotoding df test resuhs to one s:gra$cana Egure is or scrne interest in

f } * ? .'*[ ,'; , ' ' -
., ,..

2s.i *
, ,

' ' , ' * understaruhng this sequence of ewrts, endence bearing on the questica d who inineted a discussicn of rounding 1. . . . 9

(
,

off is in cefbet and the cenSict need not be resoNed- .t ' .T
e, '- ' . '

'

. ,.

,.i/ [ ,, 'a Between Mash 1978 and March 1979. Fels was the engineer ass 4sned to stut up and ched the TMI.2 cornputer29'

.

.

systems. Board Ezh. l.A, stier Repcrt. Vol II(A). Fels summa y at 1. & was the individual who instaned the
,

' * ' ' '. . . ' v. . , , , .s. .

y. mpuccrized leak rate test prog min at TMI 2.14.. Vol. VI(C). Fe.ls 2/25/85 Inte: view at 2.*
.# . c.. - . . , .

e ..'
,

%

'
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'T amount of leakage had been identified and a c'omputer input error found and<s,.

'.y .

.. ~" y[, A
,

"'
/: ,; ' . - - , , . ' corrected, both reducing unidentified leakage. Board Exh. 20, Haverkamp Testi *.

, M ( %. '

C' - mony at 6 7; TY,2054 57, 2131 (Haverkamp). Statements about an identification,. .

**4, , ., of leakage and a correction of a computer input error were repeated.in the sub-
e '- gr , ..

. .
,f *

_ ,

4 ,, <. - *'~
sequent Licensee Event Report (LER) and are addressed below.,,

,

.;

h III. COMMISSION QUESTIONS CONCERNING TECIINICAL;*
.

,

SPECIFICATIONS AND RESPONSES TO
,,Y -

; , OCTOBER 1978 INSPECTION
'

,

,. :

v
'

N A. Incorrect Interpretations of Technical Specifications and inadequate
' ' '

. Corrective Actions

.7. ,
'

The first group of issues the Commission requested the Board to address is
separated into three parts for clarity. We quote and address them, below..

.,
,

How were the Technical Specificatim 3.(6.2 requirements for reactor coolant system
unidentified leakage interpreted and implemented by control room cperators (CROs), shift,

foremen, shift supervisors and onsite and offsite rnanagement?
.

1. From the period of time when leak rate testing began in March 1978
'

'

to October 1978, virtually all Operations Department personnel, including
CROs, shift foremeri, shift supervisors, and the Superintendent of Operations,
Mr. Floyd, generally worked under an interpretation that Tech Spec 3.4.6.2,

and its corresponding surveillance requirement, Tech Spec 4.4.6.2, required
entry into the Action Statement only if they were unable to obtain a leak rate,

,' test result of I gpm or less once in a 72-hour period. If such a result were
'" '

obtained, any other tests run during the same penod and showing excessive, ,

leakage were not considered to require entry into the Action Statement. See,
e.g., Congdon, ff. 'IY. 2709 at 2; Board Exh.1 A, Stier Report, Vol. VI(G),.

. Illjes 2/7/85 Interview at 14; Cooper, ff. 'IY. 2835 at 5; Hitz, ff. Tr. 3644
'

at 3; Bryan, ff. Tr. 4540 at 2; McGovern, ff. Tr. 3148 at 3; Tr. 315152. , . , , ,

''
;.

-

(McGovern). Floyd, ff. Tr. 4894 at 3; Tr. 4753 57 (Seelinger). This erroneous
interpretation contributed to a practice whereby tests greater than 1 gpm were
discarded and tests of I gpm or less were filed. See, e.g., Tr. 2715 16 (Congdon);

-
.

'~

Hitz, ff. 7Y. 3664 at 3: Adams, ff. Tr. 3776 at 2: Tr. 361415 (A. Miller); see,

,
- - also Board Exh.1 A, Stier Report, Vol. I at 58-59.

'

,
2. Some operators at times would search for leakage or "eyeball" plant

parameters for indications of excessive leakage after obtaining a test greater
than 1 gpm, but most of them would not make any efforts to determine the |

*
,

- validity of a test before discarding it. The lack of such efforts was particularly

'

true during the last 3 months of operation. See, e.g., 'IY. 271416 (Congdon); !
s-

f
,

1
714

,
s

G

i,
m. - .,

,.

* * * sr

"
4 *

Q_,
,

n'



_ _ ' . . . .: ' ' '

; _
, . ,

,

* ' - , ,
- * ' . ;. , . -

'

._ , . .

,a . g.,; . ,

-
.s - ".*

,

1.
.

,
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' q.s -e. .
,

. ;; .. .
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,
,

,- .
e,

'

,'''y'
'

. . .

,

.-; r- _. f :9 |'. it' -
~

~ ,
, . , ,, ,

, ,' ';
,

.

'. .-. - . ,
,,

.'..'i ..' 5 'a . .. 'IT. 2522 24 (Faust); 'IY. 3109-11 (Conaway); 'n. 411718 (Guthrie); R. 4241-
' "

-

'
.

6, $ d ;;k||.v.?/
.

f.,f,Q.' 'h.Q' 1, W. M,$% $;M;
'47,4252 53. (Hoyt); Smith, ff. Tr. 4331 at 4; R 4359-62 (Smith); 'n. 4545-46

".';!; . M *, (Bryan). Virtually all of the operators, in effect, were simply going through
'!c;,'.:.s:j..ii.V,'d;r!,3?''',G',2Yl:d

.
the motions of conducting leak rate tests to satisfy a procedural requirement,

[ : M k M .) h R ;' h h h '.
without regard to the validity of the test.

|'._.
pcff f,5'IfN.,', ' J'u d.yX; 7; - 3. He responsibilities of management above the level of TMI-2 Superin-,

.;. : , t, | ' , % ,;;.gy' d tendent of Operations for interpretation of Tech Specs and other issues in this" '

. % .,, ,, / .Lyp- M. proceeding are discussed in pp. 736 42, below.
-

-

J: ~ * . " . '
**; . . , , -- . .. , '*

. - . . ' .' . :.
.. .

.- - ; ' ff3 1, .N . 3.. ' , B. "Following the Discovery by an NRC Inspector in October 1978 That
,

d, ' .
'..*.,|,e a , ,.gc , Technical Specification 3.4.6.2 Requirements Were Not Properly

,

. ,o . . . , f,4 Interpreted or Implemented, What Corrective Action Was Taken by., .

7| -. ,i Management Personnel?"- -

-.
7.,.. , ,,

J , T-
,.'.,: 4-

.

*'Q' ', ., , ; & f, - i 4. Late on October 18, PORC met and determined that a, reportable,
.

c. ., V ' ,J ''L occurrence had occurred when the limiting condition for operation for Tech
' '

,, ,

c, . . / * . U;
.

~
,

*

: ., Spec 3.4.6.2 was not invoked at 7:35 p.m. on October 16 when a leak rate of
' ' ,

in.
'

,.' r 1Q |
'

2.6 gpm was obtained. 'IT. 4780-81 (Seelinger); see also Board Exh.1 A, Stier
' '

Report, Vol. V(C), Tab 31 (Seelinger 10/1998 Letter to Grier ("Grier Letter"))." - o '
.

,"
, 5. In the afternoon of October 19, Seelinger informed Haverkamp, who*-

,,
-

was still on site, that PORC had met to review operation of the facility during< ,-.

' '*,x' October 16-18 with ur. identified leakage greater than I gpm and that PORC had~
.

determined the matter to be a reportable occurrence. Board Exh. 20, Haverkamp
- '

- ''
,

Testimony at 6-7..
,

e- .
,

. -
J, 6. Later in the day on October 19, Stelinger sent a letter to Boyce-

'- ~

Grier, Director of Regulatory Operations at NRC's Region I, informing him'
-

,

~

-' -

7' ,; of the reportable occurrence. Board Exh.1 A, Stier Report, Vol. V(C), Tab.
,

...
'

31 (Grier Letter). Bezilla, TMI 2 Procedure Coordinator and PORC secretary,-

- ,
, , .,

'

, wrote the body of the Grier letter; Seelinger probably made corrections to it. Id..-
,, , , . , , , ,

'

, .

,s
. Vol. VI(A), Bezilla 2/22/85 Interview at 15 22.-.

'. - 7. De Grier letter also contains the statement that "[u]nidentified leakage
''- ' -

.. ., .
,

* ' '' '' '

', was reduced to [ Tech Spec) limits at 0735 on 10-18 78" but does not state )
-

'3 .

* " ' that rounding off.was the method of reduction. We find that the statement is j-
'

. .. .
I

. .- misleading.' ' ' '
',

,'' '# f ,, .,,'i- 8. On October 20, Floyd issued an Operations Memorandum to the TMI 2- ,

, ,; - ', . . shift foremen and supervisors explaining in the first two paragraphs, respectively,,- >-

,

, . . '' that (1) the leak rate computer program had been modified to round off and (2)s .

. , J : , '. ; . . ;'' . ','.' ' i ,. . "[i]f the unidentified leakage is equal to or greater than 2 gptn, then the 4-..

,. ,., 7 , '; . hour time clock commences with the output time of the printout i.e., the time. *- .; .. ,

,,

' , ' ' ' -

'' '
. - - the final data was taken." Board Exh.1-A, Stier Report, Vol. V(C), Tab 34. .; ..-

. . ..,,.

o, . ,' ;-[ , , ;;' s. ' , '% (Floyd 10/28n8 Operations Memorandum); see also Tr. 4934-44 (Floyd). The ...

', ; .!/ - j|j , , ; ,. - ', Board finds that the second paragraph was a poorly phrased and under the I, , ..

J 4. : '' . ; . .,
'

..

'
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' '

_ y- circumstances, completely inadequate attempt by Floyd to instruct the operators |
e

,

',
'

, N.< , p about the need to enter the Action Statement immediately on obtaining a valid !.- .,
., ,

test equal to or greater than 2 gpm.# 'Ihe Board also finds that Floyd, as they . a' S;d ,,, - ..ij
*

--c

1. ,% ' (" O. .V , member of onsite management responsible for the memorandum and the overall- >

. ;.,

'j;'' * ' ' , , ' , supervision of the operators, had the duty to take whatever followup actions
'

-

,
; .? '

_ . , ,

*
were necessary to implement the memorandum, including specific discussions,

~

'

of the subject with shift supervisors. Such actions were never taken.
9. During the week following the October 18 inspection, Haverkamp- -

telephoned NRR to determine the acceptability of rounding off. Board Exh. 20,.

- - Haverkamp Testimony at 8-9. Haverkamp was informed that the rounding off.

* -
- of test data was not an allowable practice and conveyed this conclusion by.

,

~ - phone to Seelinger, who stated that the rounding off practice would not be.,- , ,

"
employed. Id. Seelinger admitted that in this conversation between Haverkamprs ~ t

-
( Q and him, which Seelinger estimated occurred 10 days after the . inspection,

,'{- or approximately on October 28, he "wasn't terribly straightforward" with,
, ,

., Haverkamp about the extent to which the rounding off practice had been relied
'

JC on to achieve acceptable results. 'IY. 4772 74 (Seelinger). The record indicates' ' *-

' , , that the rounding off practice was actually terminated beginning on October
27. See Board Exh.1 A, Stier Repcrt, Vol. I at 143.

10. Sometime after the decision by PORC that a reportable occurrence,,

had occurred, Seelinger asked Bezilla and James Stair, the licensing engineer

~

responsible for writing up LERs (Board Exh.1-A, Stier Report, Vol. VI(K), S tair,, ,.

3/1/85 Interview at 2), to assist him in drafting the 14-day followup LER. Id.,s

_ Vol. VI(A), Bezilla 2/22/85 Interview at 19. Stair spent a total of about 11/2 hours
on work related to the LER, including talking with the cognizant engineer, on,

whom he relied for factual information, drafting the original words of the LER,
and attending the PORC meeting where the LER was reviewed and edited. Id.,

'

Vol. VI(K), Stair 3/1/85 Interview at Il 20; see also 'IY. 4641 (Seelinger); Board,
'" -

Exh.1 A, Stier Report, Vol. VI(A), Bezilla 2/22/85 Interview at 24. PORC,

met and provided input to the LER on October 31, when a final draft LER
was prepared and submitted to typing by Stair. Board Exh.1 A, Stier Report,

-
.

.
. . Vol. V(C), Tab 32 (Accountability Checksheet).

''

11. Sometime after the October 31 PORC meeting, Seelinger in his capacity. ,

'

as PORC Chairman sent the LER with a one paragraph Narrative to George. .

7Yoffer, Manager of Quality Assurance, in Reading. See id., Tab 28 (Seelinger,

Mernorandum to 'IYoffer): Tr. 4647 51 (Seelinger). On November 1,1978,.

''

Herbein formally submitted the completed LER with a revised three paragraph,
*

Narrative to Grier at the NRC. See Board Exh.1 A, Stier Report, Vol. V(C),- -

.

"Floyd's reference to 2 spm is approprista because q,vp.T. Tug the computer to round err mearit that leak
'

rates d1.011.49 g;rn sculd round ofr to I, an acceptable rumber, whecas leak rutas of 1.s0 2.49 spm would
round df to 2. an unacceptable rarnber.
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* '% ..'t .' '' . .[ Tab 29 (Herbein 11/1n8 Letter to Grier). These two versions of the LER. , . . .
.

.M .' ' ? Narrative (i.e., the one. paragraph version drafted at the site and forwarded toM,"p.y'~.[,7.} / @E : . ' f .|.jM :',. 4 ;,
.

4' d)p.. - |. . . 1, /,*. .L ,f ' management at Reading after PORC approval and the three paragraph version

[.2 d [ R,'.'.$, fj 0.M.Q $ I I $i that ultimately accompanied the LER forwarded to NRC by Herbeln) contained

M?,k. g'j'W.i , q[.hg,h, ;, i
,,

. | S ,' N,
-

several erroneous or questionable statements in common: (1) the reference;e s- . , ,

N " . ; /h; '[ 'Q ' to 10 00 a.m. on October 19 when a determination was made that the Tech
.

^ ,

f, * _, : t , ; ' ., Specs had been violated; (2) the statement that reduction of unidentified leakage.p,*' -

c.u ,,6 ': to within allowable limits was accomplished at 7:35 a.m. on October 18; (3)"- *~-
.,,

N,T ,. f . '6 two statements concerning discovery and correction of errors in inputting data, * . ' [,,.'
' -

j ,.,7 -

",f [S- to the computer; and (4) the statement that appropriate personnel would bc;
, , ,

instructed on the relevant requirements of the Tech Specs and surveillance
.

. ' . . ' , - ''~..
- [. ' ].'.t .. $. .

?. '. .s -
'''

procedures. These statements are discussed, seriatim.
, ,

. , ' . . , , .,| * 12. The first phrase of both Narratives repeats the inaccurate time and* ''

,'
'

., . , ,

j/ date that appeared in the Grier letter - 10:00 a.m. on October 19 - when'.,- '

,

1'
.

-
..,.

.."''! Seelinger stated the determination was made that the Tech Specs had been'; '
'

2

3 . '.'
.

- -..
: .. .?! violated. Although either Stair or Bezilla may have written this phrase, the

' ~-

.,
,

.' ' . ' *1 .,1 source of the phrase was Seelinger. Mr. Seelinger's best recollection of why the"' - -
, ,

, .
?L .; time and date were misreported was that although the PORC had met on the 18th*'' '' ' -

'6 (late in the day) Mr. Floyd did not attend the meeting, and he was not "brought-.
,

on board" until 10 o' clock on the 19th. 'lY. 4780-82 (Seelinger). Inasmuch as'
- '

.

-

-

' .i NRC Inspector Haverkamp, to Seelinger's knowledge, was already aware of the.
,

situation since his discovery of it on the 18th, the Board finds that this error-
<

'' - was probably innocent and was, in any event, inconsequential.-
.

, ,,

' '
"

4 13. Both "narrative" versions state that action was being taken to reduce the.

unidentified leakage to within allowable limits and that that was accomplished-
,

2 'm at 7:35 a.m. on October 18. Seelinger was aware, however, that the only action- .

.

J ..- .. then being taken to reduce unidentified leakage was simply to round off, not to-

" '' - '' '

:;. '. identify or correct leakage. See Tr. 4685 701 (Seelinger). Furthermore, even the*

,. ,
' ' ' '

t,',, .y,,, rounding off was done retroactively, since Floyd approved of the 7:35 a.m. test at
,, ,,

. . ,
.

noon. See l lI,138. Thus the "accomplishment" at 7:35 a.m. of reducing leakage' ' "

to within allowable limits was merely a retroactive paper change, not a real'' ' "

f j - -
. ., ,.. .

' * ''"* . . ' . , .

,- ", change in the leak rate. The Board does find, however, that unidentified leakage*

'. . / ,1 |- was reduced to below 1 gpm around noon on October 18, not by rounding off,- . .
.

,' ,i ' but by identifying leakage. See NRR Tests 12E,13,14..
* *

.
. .

,

, * v '. . f. , , ..
, 14. After the transmittal of the one-paragraph Narrative to Troffer in*

.

Reading, the format of the Narrative was changed tc three paragraphs, minor''
. a- -

' ; . ,
, ,

' ,* - .s .. changes were made, and, of significance, the phrase "by determining a portion. .

:- '

. . , . . , : .; _ . . of this to be identified leakage from the Reactor Coolant System and to be well,v .
.,',

n j . .Y' , , ', / \' within the limits of Tech. Spec. 3.4.6.2c" was added to describe, purportedly,'

*

~ ' , " , - . . ' .. .; '- how reduction of unidentified leakage was accomplished at 7:35 a.m. on October
'

. .- .
,

' " ,;,- .

''

..t.. 18. See Board Exh.1 A, Stier Report, Vol. V(C), Tab 29 (Herbein 11/108 Letter, n ;, ' , , ? .[
4 > ~'.*.

,

~is ; " ,/ 3s|j . to Orier); Tr. 4685 88 (Seelinger). As discussed above, the only "reduction" at.-
. . _

'
'

....i,.:''. ,'
-

, *

"
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c ' |
'

,
'

that time appears to have been by retroxtive rounding off, a fact that was not
:. ..gm . disclosed to the NRC, nor apparently to Met-Ed management inciudirg Miller

,

'

,

>
'

and Herbein. Although the Board has been unable to determine the source and,,. ~ ' -' - , p. .t. .

[ ' q
s, . , j,

~ , reason for this erroneous language, Seelinger testified that it is unlikely that,

.- .,.|2 someone in Reading changed the Narrative without first checking with someone
-.

g-
C ' ' , at TMI. R. 4651-61 (Seelinger).

. ,
.

' '
-

,

15. The Narratives also contain two incorrect statements concerning theg.

input of data to the computer: (1)"In addition, it was discovered that errors in.
-

-
,

,

* '
- - inputting data to computer caused indicated leakage to be greater than actually

was occurring" and (2)"[i]nput data for the computer program which calculates..

,
-

'

unidentified leakage has also been clarified."See Board Exh.1 A, Stier Report,
; Vol. V(C), Tab 28 (one paragraph Narrative). Fels testified that input data had

-s
,.(- not been clarified as of November 1. 'IT. 4529 (Fels); see generally Tr. 4512 31i r. s

,
'

-

.

, ] (Fels). In fact, the only involvement Fels had with any generic computer problem
'

- ' r .! associated with the leak rate test occurred sometime between Nov' ember 9 and
s + .. -0 November 22, well sfter the LER had been drafted, approved, and sent to the,

.U .- , NRC. 'IY 451417, 4528 29 (Fels). In that period of time, Fels discussed the., ,

'

. , ' i possibility of program errors and decided to add a note to the program heading-
,

, . , , stating that a decimal point rnust be entered,with leakage values. Tr. 4515 (Fels); ,
compare NRR Test No. 40 (118B8) with NRR Test No. 41 (11/22B8). The
only involvement prior to Novembet 9 that Fels could recall having was limited
to a specific test, NRR Test No.14 conducted on Qctober 18, where Fels may,

have told the operators involved to redo the calculation using the correct sign,
,

because the leakage sign convention looked wrong..Tr. 4520 31 (Fels); see NRR
'

Test No.14
16. Seelinger testified that he partially drafted the first computer related sen-

tence and that he entirely drafted the second one. Tr. 4640-44,4407 (Seelinser).
"

In any event, he obviously approved both sentences at the time of the drafting
'

of the one paragraph Narrative. Seelinger stated that his practice was to rely on
Feis for computer matters. 'IT. 4704 (Seelinger). Seelinger also stated that, having.,

heard the testimony by Fels, he believed that "Fels and I may have been on a dif-,

ferent wavelength" when they discussed a possible program problem, with Fels.

'
'

stating something specific and Seelinger hearing something generic. Tr. 4705-07-, 3 ,

(Seelinger). Finally, Seelinger stated that he vaguely recalled that within the few.
,

weeks following October 18, he went to Bezilla, the PORC Secretary, and asked- ,

him to request a writeup from Fels on the supposed _ clarification of computer
input data, but Bezilla was "unsuccessful" in obtaining such a wTiteup. Tr. 4706-
07 (Seelinger). Seelinger felt "some sense of resistance" but did not understand,

why and did not pursue the matter. Id. The request for a writeup was apparently
'

withdrawn at Seelinger's request. See Board Exh.1 A, Stier Report, Vol. V(C),
Tab 30 (TMI 2 PORC Action items, lill).
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;; V!J, .7. .J ' :. 17. The Board finds the LER to be flawed in several respects. Given the
.,

$0. . k. .'a [. ,' ' .' . , ; .: , f '. ' . | , ) ., '.)[ . .$.I M j'.
k#3.YW .,',,#. %. ' ['['T f .,' ./, :iO '

numerous errors concerning, times', dates, and circumstances, it falls short as a
,

straightforward description of the evenL Indeed, the Board strongly suspects that
,

[[,. g,", 5. , '. ; ... M,% /) lAJ at least some of the errors were not inadvertent, but reflected a conscious attempt

|,(f,','h'[R@[.'['kh3h$,%..di to put the best light possible on the incident Given the collective authorship of
' ' .

.

T ff. ' O.N / 2, the document, however, it is not possible to assign responsibility for such an
"q .|.'

, , . , . , .
'', ~/j , f ~ '. * y attempt to any specific person. More importantly, however, the LER conveyed no'-

,
.

clear explanation to the operating personnel that their interpretation of the Tech
'

'. . .~. ..
*

; , . ' . ' ,', . | T ', J . ', ". . ' ' Specs had been wrong, and that they were required to enter the Action Statement'

, , .

'',C, . ' ' , . .
'

whenever a leak rate test reflected leakage in excess of I gpm and there was no* <,.,-
, ,

.,.t ~ , ' .(* valid basis for declaring the particular test invalid. 'Ihe only information in that'

.- .* ._. ,,

# #, ',

,- regard was the statement in the Narrative that "[t]he appropriate personnel will'

. ,* g. s . ..; g, , . ,,, be instructed on the requirements of the applicable sections of the Tech Specs
,

.

.

|''.,'. and the requirements to immediately invoke applicable action statements when'c 7 ''cti. .. , ,
.L.'J,. | .' the provisions of limiting conditions for operation are not met.".This was, at..' . ,;. s.

'2'
- ,,y", most, a present promise of a future instruction which, as we next ' discuss, was

'

e, . " p , ;, . . . , , '| -
* '

*'

never effectively carried out..' .-. .-' . .*'., '' .' 18. Walter L Marshall, one of two Operations engineers assigned to Moyd,
'
', .

* ,

was given the responsibility for implementing and following up on the LER;- . <
' *

, ,
~ '

.! in particular, the PORC Action Item specified that Marshall was to ensure that*-
'

the Narrative sentence on instruction of appropriate personnel was "documented.

'
- by Ops review" of the LER. See Board Exh.1-A, Stier Report, Vol. V(C), Tab

30 (TMI 2 PORC Action items, !III; see also Tr. 4389 % (Marshall)). The, . .

', PORC Action Item initially was given a due date of November 20 and was4, . ,

signed by Seelinger, however, the "Document Review" form (i.e., "signature
' '

- .
'

'
,

sheet") required review of the LER by Novembei 10. See Board Exh.1 A, Stier- -
.

* ''

j, Report, Vol. V(C), Tab 30 (PORC Action Item Sheet and Document Review- .

~

, ,' Ibrm). Someone other than Marshall filled in the signature sheet requiring thea.
,

,'*,
i '. 10-day turnaround. Tr. 4396-97 (Marshall).

'
- .

" ' ' '

, ,

'
19. Marshall stated that the phrase "documented by Ops review" meant~,% -

'" '.''

"that the document went to the Control Room with the cover sheet and that the
': >.

.

'/ " '' . ,1
.', '

,; operators had the opportunity to initial and read it." Tr. 4398 (Marshall). Mar-.

' '* *

'g :".., shall explained that he fulfilled his followup responsibility simply by making. .

" '' ' ',

' i. .' sure the LER and a signature sheet were placed in the three ring notebook in
'

'
'si, 't *''#,' '* . f, the Control Room with other LERs and by reviewing the binder periodically to.

'

' " f, . , see if any CROs, shift foremen, and shift supervisors had still not signed the-
.

f'
' ''

, , , - sheet indicating their review, 7Y. 4397-400, 4408-09, 4414-16 (Marshall); see.
.

' ,'. f , * ! also Tr. 4713-14,4664 68 (Seelinger); Tr. 4943-44 (Royd). If someone had not.' ', < ..
,

. (''[. ' ~
signed the signsture sheet, Marshall "would tell the group to take a look at it* '

..

,..
-

. ., ,

; - * ' . J',, ','i and sign it." TY. 4409 (Marshall). No one has claimed that Marshall had any
',

,
.

..m;..,-
'

'f .R ,. further responsibilities concerning this Action Item.@?; . . ..'.* ,.
, '

. . . .
, , ,

; .. o:.
%

,

*

.i
' * *

....

'
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' ''
C. "Was the Corrective Action Taken Sufficient to Ensure Compliance'

... - - ..vA with the Technical Specification 3.4.6.2 by the Personnel Performing.
,.

,

-,.
,

. ' ,i l,.e'r, \,.' ,f.'.' snd Reviewing the Leak Rate Surveillance Tests?"'>

>, ~ > ., .

l' -H'' 20. De signature sheet attached to the LER indicates that'all the CROs, shift
~

> .,.
~''

. - foremen, and shift supervisors (with the exception of Bryan) signed the signature'

! > sheet indicating their review. See Board Exh.1 A, Stier Report, Vol. V(C), Tab,
,

'. .y 30 (Document Review Form); Tr. 4574 80, 4608-09 (Bryan). However, mere' s
,

placement of the LER in the Control Room binder evidently did not constitute-
,

, , . ' sufficient instruction of appropriate personnel. Operator after operator testified-
,

' that he never received any clear instruction on the correct interpretation of
the Tech Spec following the LER. See, e.g., Tr. 3699 700 (Hitz); Tr. 3619-20' -

,

' '

' - ' ci (A. Miller); Tr. 4455 (Phillippe); Tr. 4573 80 (Bryan); Tr. 2718-19 (Congdon);. qq- .

+ Tr. 2967-69 (Zewe); Tr. 3858 59 (Mehler); Tr. 3818-19 (Adams); 'IY. 3244-46'

1 .,

''
'; (Mell); Tr. 3083 84 (Illjes); Tr. 311516 (Conaway); Cooper, ff. Tr. 2835 at 6 7;* '

.,. ,

Bryan, ff. Tr. 4540 at 5.';<-
~

,
.

21. Only one operator, Dennis Olson, testified that he changed his practice-
,

,

' ' in some respects following the LER. See Tr. 4007-09 (Olson); Olson, ff. Tr. 3911, ,

,

at 3-4. Olson stated that he was "pretty sure" that out of the LER came the'

.

- wrd not to discard bad tests and not to accept negative tests. Tr. 4007-09
'

(Olson). Even Olson, however, nowhere suggests that he received instructions
'. . on the requirements to enter the Action Statement whenever a test, showed
' - unidentified leakage over 1 gpm;

- 22. In sum, operators had at least three possible ways of receiving in-
.

.

'. struction on the requirements of the Tech Specs and surveillance proceduresc
,

- pertaming to leak rate testing. First, superiors like Floyd, and to a lesser ex-
tent Seelinger, who were aware of the need for such instruction following.

.

I' , ' - Haverkamp's inspection, could have directly communicated with the Operations
'

Department personnel, ne record is clear, however, that effective direct com--

,, ,

munications never took place. Second, Floyd's October 20 Operations Memo-
,,

randum to shift foremen and supervisors was an attempt to ensure that operators
- ,- ,' were instructed on proper leak rate practice. De cryptic language of the criti-

'

,

,

,

cal second paragraph of the Memorandum, however, led to the failure of this
'

-

,

. || , - attempt also, ne record indicates no further efforts by Floyd to elucidate the
? meaning of the Memorandum. (Seelinger even speculated that operators may,- .

have interpreted Floyd's putting an "X" through his October 20 memo after,
'

.' learning that the rounding off practice should be terminated to mean cancella-,

tion of the entire memo, not only the first paragraph, which dealt with rounding. ,

- - off, and a return to the practice prior to the LER See 'IY. 4680 81 (Seelinger);
Board Exh.1 A, Stier Report, Vol. V(C), Tab 34 (Floyd 10/20//8 Operations
Memorandum)). Dird, placement of the LER itself in a required reading book.,,

'

gave the operators potential notice of the problem but resulted in virtually no
. . .

.

.
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v . 4, , . . f . , .7 ',1 X.,'.',.*,Y,.> /,/ .',j,.,:- . '. M |?j ) . 3, '
.

. . instruction to them or change in practices. He record does not indicate any.S /
.

. ..
.. ' ,' f '"'f|.., ~ s|cff. . y
.

' ,:; , further meeting or memorandum to fulfill the promise of instructing appropriate,; , .

j,3 ') h2j"/ d It[f) (.J .',' lh ., ;.'a,.
g .4":4 4.m .c,J,7;;.;' ' '

f.! . '. V ' Personnel. De record is clear that operators did not receive adequate instruc.
/,

.y.6'5'. tion by any means on the requirements of the Tech Specs and leak rate test, '

/.,NjN;N.h,@h.t'k'q M%g' i')
j k'' surveillance procedures growing out of the October 18 inspection.

23. De Board concludes that, despite the apparent review of the LER andL/.T'. : m ' J ], ' ', . e, P ' . J,
T-

.i the October 20 Floyd Operations Memorar,dum by the operators, the operators, Q;,: : " q.e ;/,. ' ' '.?,,
N'i,.'r.'[,,* .. .. ,.t.' following the Haverkamp inspection did not change their general practice of

1...' repeatedly running tests and discarding bad tests based on misunderstanding the
,

c; 'd
.

'

g ,". ,'f ' ' , C f '. ' ,. . , Tech Specs only to require one "good" test every 72 hours.

*
, . . . ..

,

,

24. Initially scheduled for completion by November 20,1978, the PORC',~ . ' '|.;b..[' ' *
*

'

~...*']'.
e'. .. -

.

Action Item had its due date extended to "no later than December 15, 1978"
.
'*

; . ' . . .'.
,.

. J, , . .
' ' *

.<- . ~ .

: t', : ' c ; ,' , ,; ' . 2, , ,

because "plant prob *nr.s and test program" had "overshadowed" the item. See.. ;,p .
. .

.{ Board Exh.1 A, Stier Report, Vol. V(C), Tab 30 (TMI 2 PORC Action item
' ',

, , ,

e ', | .. .- ...;< U . , g. , ' ;; '- Extension)'. Despite the force of the language "no later than December 15,.

g.' , .%.[ ' ' , .V. ' S , ' . ~i 1978," action relating to this item inexplicably' was not completed until March 5,

'( 1979. See (d. (PORC Action Items). See also 'lT. 4397 98,4404-05 (Marshall).y,', " '' . y . '3' .A.
- .

,

25. Seelinger f.estified that he made the following personal efforts to imple-''

-( ., ,.

J, ment the corrective actions described in the Narrative:-' - '
. .. .

,
* ;,

,

In any event, I anemped to implement the corrective acticms desented in the Narrative by- ..

assuring'myself that Mr. Floyd fouomed Mr. Haverkamp's interpretadon (which he appears'

. ,

.' to have done by issuing his Operadons Memorandum dated Oaober 20,1978), by instmeting

'. Mr. Walter Marshall (by memorandtun) to inform the operators d the correct interpretati<n,

'

'

' . * . . ,

/ .' '.1 by discussing the matter in a plan-d.the-day (POD) meceing and again at a later date on
~

" second shift with Shift Supervisor, by satisfying myself that appegriate computer changes.
.,

had been made, by advising Mr. O'Hanlon (the then-l'ait i Superintendent),in October 1978,' * '
'' '-

,.,

. , . . . ' , . d the NRC's interpretati<n d the Acdon Statement requirement, and by assering mysetf' *. .
'

(after I became Unit 1 Superinterdent) that Unit 1 operators would also take comparable'.

. " . . ;
* . c, . .

' *
,

,,- acticn if unidentified leakage wu greater than i gpm.'s-
,,

-. .n :...,;' ., ,4,-
..

'O,- Seelinger, ff. T . 4623 at 8; see D. 4669 79 (Seelinger); see also Board Exh.*- ]. 7,- ,., .

1-A, Stier Report, Vol. V(C), Tab 36 (Seelinger 8/9/84 Letter to Palladino), ne*

, J x:s w ,- .., ,
., , ,.

Board finds that, based on the record cited in these findings, these personal',

. ' ' .- .., , . ,

C ('' n
'

1 .4' efforts, while well meant, were not adequate to correct the situation.;
..

'. 26. As we have already indicated (see iIII,122), what was needed in this' . - | ''.,
.. I

6 > ,,
' '

-

3, ,,
- ' . ' situation was a sustained effort to make certain that the opcrators and their

.'. ,| , , '
,

.
.

Immediate supervisors understood that they had been misinterpreting a Tech
Spec, and that they must change their interpretation and their practices with. ..

, ,, ,

, ' ' .]~, 1 j' respect to leak rate tests indicating excessive leakage. In our judgment, two,.
,

;. c. ; basic steps should have been taken: first, the problem area - including a' * <
, ,' * .

'

.J
. M, . , -

.

description of the previously prevailing misinterpretation of the Tech Specs, the', . ..h . . . . . i .
'

. '
...o.,

. ,
,'y.'','~ , .' ; - . J,7 correct interpretation, and the Action Statement requirement - should have been, ,

-
,; .

, ,
., ,

'
. .
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'

. , p, put in memorandum form in simple English, with a copy to each CRO, foreman,3 . .. .,e .w
.

, ., s .fyM and supervisor. Floyd's single, cryptic sentence in his Operations hiemorandum
.. , ; e, rs .y' .' >,,., ,
',' h.t was no substitute for a full and clear informational message. Second, all of the>

,:<-]. ' t, ! CROs, foremen, and supervisors should have been told, in face-to face meetings,
'

.

: about the informational memorandum and given an opportunity to ask questions- ~

"
' , * about the matter.-

.."
'' ; ', 27. In sum, the Board finds that the efforts to implement the corrective

, actions articulated in the LER Narrati,e were totally inadequate. He members.
,

* ' 1 of management responsible for these efforts were primarily Floyd and to a
lesser extent Seelinger. There is no indication in the record that any members> a

' '
of management above Seelinger and Floyd had any direct responsibility for the',.,

-

+. implementation of any corrective actions arising out of the LER.q, ,
s . . ,

,

.- . . . .

'' 3 IV. DIFFICULTIES IN PERFORhflNG LEAK RATE TESTS;,,

, SENIOR SUPERVISOR AND hfANAGEhfENT KNOWLEDGE
'

'

AND RESPONSIBILITIES; PRESSURE TO OBTAIN,
, , 3

"GOOD" TESTS,

'

.

The Commission's questions in this area are quoted and discussed below.,

#

% hat difScuhics,if any, were opeator: experiencing 3 hen cmducting leak rate surveillance.

, , tests required by Technical Speci6 cation 4.4.6.2.d7 Who knew about these difScuhies? What
corrective actions were taken? Did operators feel pressure to obtain leak rate surveillance,

test resuhs which did not exceed technical specification limiu? If so, what type of pressure
was perceived or exerted and who was respcosible?

- - . -

'

CLI 8518,22 NRC at 880, Issue (b).<
,

, . -

' '
A. Difficulties the Operators Were Experiencing

i

,,' 1. The surveillance requirements of Tech Spec 4.4.6.2.d required that RCS 1

' -
s

*-

.
, leakages be demonstrated to be within prescribed limits by "[p]erformance of,

-| - ' '

a Reactor Coolant System water inventory balance at least once per 72 hourss
, ,

i
'

,
- - '.

during steady state operation," as well as by the other three required surseillances
{in this Tech Spec. Stier Report, Vol. V(B), Tab 14 (Tech Spec 4.4.6.2).

,
,

!' '

2. The Thil 2 operators typically performed a leak rate test on each 8- )
- -

hour shift, in contrast to the Tech-Spec. required frequency. Stier Report, Vol. I |
- *

-

at 51; Exh. 5-A, Enclosure 1 at 9. A test was performed by every shift if the |
computer was available and if the performance of other shift evolutions and

,

responsibilities did not interfere. 'Ite practice of performing a leak rate test on |
s

,

every 8 hour shift was established at ThfI-1 and was subsequently implemented
at Thil 2. Stier Report, Vol. I at 52.

, ,
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~ 2 9, .' . ', ,: *.,|{|< , I'g,;a. :'y. 4. ;'('.e, W ,
.

. @w. -;4.'y *: \ : c;* ] ,. y y j,. - 3. TMI-2 Surveillance Procedure 23013Di'goverr)ed the performance of

. y ;, . .. . . - . s :.

Jt h h k,.g C ig,b ,.U.N. b >.M,!g '!:. 7

sM'hbM[,9
- N . .I P.i the leak rate test and is set out in the Stier Report, Vol. V(C), Tab 19. He

ifh b NINN'/d'd'/ actual performance of a leak rate test was rather routine and uncomplicated. It
,

['@,d,W/*.W, ',Y.';6'kN,$'ff.h 9. .f,'N,l $'d/ f.f.;. ., y ', f,,'T-CRO, that is, the CRO who was not manipulating the controls of the plant (i.e.,
was usually performed (although not always) by the "switching and tagging"

0:.S././ M,J. N *. .,c. g p ;. ? ' . M "assigned to the panel"). If there were three CROs or more on shift, one would be

q' y? , .: L. . t -f, e 1. u ,, }.T M P ,. . ' , , , ,'. 'tests. E.g., Olson Prep. St., (f. Tr. 3911 at 2-3. The CRO performing the test

. , ' . , . , .,

- .

assigned to the panels, one to "switching and tagging," and one to surveillance.

..- , , ,

'4'j'.,'.;,,ty,s'". ['' would instruct the computer, which was located in the 'IMI 2 control room.

d ', '.T. f Q,$i.' , . < ' , .h '| , ,
.. Cooper Prep. St., ff. 'IT. 2835 at 3-4. At the same time, the CRO would specify

!, ' 'j.a fg.;. ..: to calculate the RCS leakage by entering the appropriate code ("RCSL"). E.g.,'i i '' ' , , ' ,'
. ,

j' yyy yf /f,qg,. : q |';'s the time interval in which the test was to be performed (which, in practice,

,y [,p ?* ; L E '? 7 .j [ ,*;' ] k '? 0 )
" * 3 i G, was always I hour). De computer would then conduct the leak rate test and at.

)c .',| .. ., M . . M - the end of the hour would request certain information of the CRO to complete
-

., .
.

'

.

,

"jf.N;J . f f ?. Y .f|t yJ the test. The CRO was asked to enter any ~ identified leakage and any operator-
;''

I c;.N; , : r..
f * ' C W Q. ' , ! ' I caused change to the volumes c,i the RCDT or RCS, With that information, the.

.

?,W,*
[, ' , . w ,

, , . computer would print the initial and final values of the parameters used in the

,' _ ,'
' ;'-

'

f ' *

leak rate test and the calculated values for the gross leakage, identified leakage, j
';

,

* '' ,.) and unidentified leakage, Stier Report, Vol. I at 52 53; Exh. 5 A, Enclosure 1e >

if,. - 4
* at2.,

i'~ *'

., i. 4 Generally, although not always, the CRO who performed the test signed, , , ,

J.*? : ~ ,; , . tfie sheet printed out by the computer; on occasion, however, a licensed operator
,

~. , c. [ f' ,|| f; '. other than the CRO who performed the test signed iL Stier Report, Vol. I at 54;-

' ' . . , . ' .,
, e.g., NRR Test Nos. 96, 98,108,154, 'IY. 3986 87. The test was then approved"' ' , ~

. , . - c ,. . .y ' ' . by an SRO, usually the shift foreman on duty during the performance of the s

. ' ' ? . . J f ". . -
''

leak rate test. Exh. 5 A, Enclosure 1 at 2. |
*..

. ,*"' ~;;. ~

- f.1 , ' . - 5. Generally, the CRO performing the leak rate test would inform the CRO I
.. <-

.,.

(Y. "j ' E.c . . J ',$ ..i lJ ' ' % ;,'; Q rate test. On occasion, however, the CRO performing the test failed to so alert
assigned to the panel that the computer was being instructed to conduct a leak.:,

f^,..-|..' '

..

.;i
<..'y,:.',,'} . .Y,,O s .r.1 - t, . ", the CRO at the panel. This lack of communication led to occasional mistakes in*

'

the performance of the test, since the panel operator might manipulate the reactor
-

'
~..y n, ,.

j ',.1.) , ; p . j ,','/.g g^(| . . ' * ' ; "' ;controls to violate the "steady state" conditions required by procedure or add *

4."MQ. 7 ' y . , , , .,;, *;
. (. ; water to the make up tank without informing the operator who was performing.

, . , -(. ',e'

- . . .
the test. De Board infers that, since tests with such mistakes were approved,k.9 u! ' [. , ' - the foremen that approved the surveillance test results did not examine either

,' ,
'

.

p : ' ; , . , . , f ' ; . ,. . . .. -
the log or the make up tank strip chart to confirm the absence of such mistakes.

* , ,' ,
t . y ., u .

.
.-

[i . , : . .
6. The difficulty that the operators were experiencing was that the test.,

,

. -| . J. I. ,6 , .,. C, , , 1 results were quite variable. Successive tests during a shift or from shift to shift
'' ' ' '

cy., j|, f , ':'. fig f ~. > ,. showed computer calculated leak rates that were inconsistent and, therefore,

M>' .', _[. ' U. s . .4.d/H,.|6sA unbelievable, i.e., a large leak does not spontaneously become smaller. Dere is
-

[. y; . . .t ,/ i, ,p. near unanimity in the record that there was a lack of confidence in the computer.
' ' ' '

.
-

*
,' '

,' : ',
.. .-

calculated result of this Tech Spec required surveillance test 'IT. 2097, 2904,
- -

.
,

,

t

9

' .
-
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L. y

37&{.,.:&c.:.w '., .,;y .g.]j
,,

['.s.W ,

,

c y . .,,e o . w ,,pJ:
Q'.3 '$,]

m 2988, 3017, 3196, 3249, 3487, 3526, 3528, 3826, 3924, 4134, 4341, 4352,
.

'

(;p'. .: y @#,?.' ,j ~ i.9tr 4462. De reasons for the difficulty (below) were not known to anyone in
.

, , d 6 / ''SIG.. . , p m, W. ,S, O '. k. . .; the Operations Department but were generally thought to be in the computer
, ,. ,. .

,nu '| SW;. . ,q ', ., $ program.* < .

.' A 7. De Board finds that the general knowledge that the computer based. . .,:.

'. . ' ' . -l surveillance was unreliable and erroneous should have led the operators, with
";s- '

. ,

, ai ' " . -4 concurrence from the shift foremen and shift supervisors, to use the manual'
-.- ,

'

V .. - H procedure that also is part of the TMI-2 Surveillance Procedure 2301-3DI.
'

-

., . ,.
,

- f- wi .! 8. De operators were not obliged to file or foremen to approve these,

" ,; J, 7.d many dubious test results. Rey failed to follow Administrative Procedure 1010"
-

'J, ',
'

.
to conclude that the tests were not satisfactory and classify them as either an(.'r..y,,

'.- u- ' , ' exception or deficiency (see iII,119). During the hearing, the Board inquired., -
,

?' ,' of a sufficient number of the Operations Department personnel to find the;
'' - N', 6 6 Exception and Deficiency mechanism was well know to them and used in

'

-
m,

'- other surveillance tests. Tr. 2177, 2194, 2222, 2268, 2545, 2672, 2795, 3524,-
. c.

I O 3648,4077,4345,4587, and 4992.
'

'
-

,

/ 9. De causes of the difficulties the operators were experiencing when' ' . ';
, ,

.

~ ' ' '

. conducting the leak rate tests generally fall into one of three categories: (a)'

t. procedure errors, (b). instrument inaccuracies, and (c) oscillations in plant. i

f conditions. He effects in each of these categories had some potential to cause I' '-
,

i the test to reflect a result other than actual unidentified leakage. In addition,
,,

. $ , n to the difficulties the operators were experiencing in conducting the leak rate'

, test, there were certain idiosyncrasies associated with the implementation of the* c' .a . ..

4' *

'.
leak rate test that contributed to the operating personnel's negative or confused'

,

... :,..- reaction to the test performance.
' '

' *; 10. The record indicates that the degree of error caused by each of the-

. ,

~ ' '

difficulties was not necessarily cumulative. In some instances the errors cancelled
'

,
, . . ,,

e each other out (Tr. 888 (Kirkpatrick)) or a particular error was not present,
'

because of plant conditions at the time of the test (Tr. 891 (Russell)).*
, .,,,

.

.c . .
*. .

*

Procedure Errors~. ~

- '- ..

..'; . -
, ,

w., 11. The technical experts identified thirteen procedure errors that could have
'

.T*
produced leak rate test results at variance from the true values. The degree of-

4
, ..

variance would have been dependent on the conditions existing at the time cach-
.

. . . - - ' test was performed. Board Exh. l.A Stier Report, Vol. IV(A) at 111.3 111.4 ;.
'

Kirkpatrick, ff. Tr. 376 at 18 20 and Attachment 4. Four of these errors were, --

- quantitatively important.
.

7. .>
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.'t?' b :hb.N.}
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1. Lock of RCDT Density Compensation~

: ,

}M.hNO.9I'dN.$'.
'j $ 12. The leak rate test procedure failed to correct for a difference in density

%M'! ben |5'Mf[.'?NQN;N/f)M I
f

Q M7& that existed between RCS leakage collected in the Reactor Coolant Drain Tank

W f , ; y;@2.'3 [y.[di!'k., %$(.;k iN ("RCDT') and the water in the RCS itself. The difference in density was caused
.Q7) . f|p ;'. ;. $6 by the different temperatures of the water in the RCDT and in the reactor. His, .

. M .M ;, 9 Sj.,$ i.J;';-]|;,i; N,* defect in the leak rate test procedure produced a significant error in the test. ,
c. /. ;, , .: %- . .-*-

g* *7,
~ calculation and seriously compromised the accuracy of the test. Faegre & Benson

"; d.-y, , ~ %',e ;', e;.; ;7:: ; ( Report, Vol. I at 21 22; Stier Report, Vol. IV(A),6 III, Table 1112; id., Appendix
;. .

,

;.;y:..n*4*):).,,'4 J 'j ,f', A at A.16-A.18; Kirkpatrick & Wermiel Prep. St., ff. Tr. 376, Attachment 4.

[ Y 3 ',1 - n, ~ 7 j M .i / . to approximately 85 F. The failure of the leak rate test procedure to account

.

. . J e . ..
,

" /. .W:N CJ 13; Average RCS temperature was approximately 5817. Stier Report, (..

['[.h'c,:,7'%',[.~$.'f.D,J;[.,
. Vol. IV(A), i VI at VI.4. De RCS leakage collected in the RCDT was cooled

1
t

,.

M.''. 6 . S '' 6 ' 'f f. ' . r '# ? (1 for this difference produced an error that was typically about 40% of the>*;y g. . . );: ,' ,, f'*: -

total RCS leakage added to the RCDT during a leak rate test. Tr. 853 54;7 , .

k , : . ,.f
,J' f '|,L. ,s|'; f . ' ' 4 Faegre & Benson Report, Vol. I at 21|"ne temperature compensation error

-

* cJ
.

. .

'|{' ,.Q ,. y < f .*'.l
te - was significant and affected virtually every leak rate test." Facgre & Benson, ,

..] .
*'uJ 1, . Report, Vol. I at 22. He impact of the error on cr.lculated unidentificd leakage>

,

/''' ~ .i .j |' ranged between 0.07 and 2.10 gpm. Stier Report, Vol. IV(A), iIII, Table III 2;
*

- u .
'

[.- ! , 7 - e .' Tr. 843. His was "a very significant error." Tr. 843. Ibr example, if the actual?
,

*c # , . ',, - .
'

~
<

unidentified leakage was zero but the identified leakage collected in the RCDTc.

b ,, } ' f , ' '' was 2 gpm, the value for unidentified leakage increased by I gpm due solely
-

, , ,
'

. .~ f . .. ? ' - .M,.., to this error. 'IY. 844. From mid February 1979 to March 16, 1979, identified
*

' ', O' "' y,

. c. .' / [ , f.,}. .q leakage exceeded 2 gpm. Tr. 844-45, 848; Stier Report, Vol. IV(A), 6 IV, Figure..

7 ' i , '. IV 14 (RCDT collection rate and other identified leakage).
'

'-
. .

y 7 ' . , , . 1:. ..f 14. This defect in the TMI-2 leak rate test procedure was corrected by a
' *

. .
'

'. / ''..o ^ ?. Temporary Change Notice ('"I'CN") that became effective on March 16,1979,
'

- -

,

.- '. .c 'y ' '" '

q ,, , .;- .~ 12 days before the TMI-2 accident. Stier Report, Vol. V(C), Tab 21. The TCN, ,

." .; i.: | 3. - . : ,' , . . . ~ required that each leak rate test be corrected by a hand calculation to compensate
. f' Q .!j ' d' ~ ,' * , , * / for the failure of the test procedure to correct the temperature of the RCS leakage

-

| g ', - "
.

'. "L d , ~ ~,5.' / , 'c, , ' N,. ;f to the average temperature of the RCS. Tr. 857; Faegre & Benson Report, Vol.1*
,

.- .O . | .,:-

at 22. Bere is no evidence in the record that explains how this defect was4 -
. 7- 1

';.1 . . ' [ j';. . _ ., p Q / },' ' discovered or why it took so long to discover it. Tr. 858.,
,

.6& ..;. . .

.;,'
.

-~ :. . .a. . ..,s; *,- ' :. ,. ; .

. 1 ;. f . : . ,. ' , g, :

-
. .

~ ! .' . 2. Lack of Density Correction for Additions to the MUT~

,,-,s . , ., .
. .

', ; '. ". , . 15. The leak rate test procedure failed to account for the difference in'.. .#
,.

. .j - '.;. , , .
,

, - (. .,'i , f . ,3 density between water in the MUT and in the reactor because of the difference,a -

'

' '

O c| ' i ', between the temperature of the water added to the MUT and the average
' ' ' *-

.

( ,, 7 I 4 <[W.., [ . 'l
*

li ,W- temperature of the RCS, Stier Report, Vol. IV(B), Appendix A at A.16 A.18;
*

-

;],,,'.|;2'.;a':C ' . ' ,p , ; ,4, .:| Id., Vol. IV(A), iIII, Table III 2; Facgre & Benson Report, Vol. I at 2122. His
, . -
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defect produced an error in a leak rate test result if water was added to the MUT'

',N*,
4. ,j/p: . during a test.5-

,, .

. j{.g| $.I,f(. "% 7d, '; .: S. 16. According to the Stier Report, there were thirty-one leak rate tests
y .. g .g, i ? 'l during which water was added. Stier Report, Vol. IV(A), { VI Table VI l (listing

1.-

, ' , g , . f, , ' 31 of 222 tests evaluated). Therefore, the failure to correct for the difference in
** ' " '

-
.

, . S '' .; } density between water added to the ' UT and water in the rextor did not affect
' '

M
. 5[., every leak rate test. In any event, this error would have offset (in whole or in

' '

* .' , ,

,- ; , part, depending upon the amount of water added) the corresponding error in the
- - '' ' .- leakage to the RCDT, if both occurred during a leak rate test, until the TCN. .,,,

,'f''.
." was adopted on March 16,1979. Tr.1958 (Stier).

6 ~,[ 17. The failure to account for the difference in density between additions to
'

, ,
'

- ' - - N- the MUT and in the reactor was not discovered'and corrected until August 21,. ., .

'

1979, after the TMI-2 accident. 'It 878-79. No technics' witness could explain, ..

'.- '

why this defect was not discovered when the RCDT temperature compensation-
,

. p , ' -
error was corrected by the March 16,1979 TCN. R. 881. It is clear that the'

e
'

TCN should have corrected the leak rate test procedure for both the MUT and. ,

,. RCDT density differences (and, to be precise, the difference in density between
'

,
- _ , ' identi6ed leakage other than that collected in the RCDT and the density of RCS

,

-
,

inventory at average RCS temperature)., -

.
~

. -

' L 3. RCS Temperature Was Not Correctly Entered if Temperature,
'

,
j' Exceeded 582*F

'
'

'
'

18. The TMI 2 leak rate test procedure failed to account for changes in the
-

i'
-

RCS temper ture when it exceeded 582'F. Stier Report, Vol. IV(B), Appendix' ,

, . A at A.18 A.19. An RCS temperature of 582*F was used in the leak rate test
'

procedure when the RCS temperature exceeded $82'F. This defect produced..
,'

,' an error of 2.49 gpm in the test calculation for every degree of change in the,
,

> ~ " :.. temperature above 582'F. Tr. 885; Stier Report, Voi. IV(B), Appendix A at.

. A.18. There is no explanation in the record for the failure of the test procedure

' '
to account for changes in the RCS temperature when it exceeded $82'F. Tr. 803,

-

882. Mr. Kirkpatrick suggested that the test was based on the TMI-I leak rate-s
.~

a: test procedure and that 582'F was "an acceptable limit [at TMI-1) because the
-

' ' " ' c' plant hardly ever got above 582 degrees Fahrenheit." Tr. 882. But at TMI-2, the,
,

''
-

evidence indicates that the RCS temperature exceeded 582*F in approximately,
'

,,

6fty filed leak rate tests (R. 803, 883 86 (49 out of 161 tests); Tr. 885 86 (54, ' , ,
, .

;,
'

, out of 170 tests); Stier Report, Vol. IV(B), Appendix A at A.18 (54 tests). |' ' *

19. The failure of the leak rate test procedure to account for changes in RCS.
,

o temperature when it. exceeded 582'F frequently produced errors in the leak rate
-

.

,

3 test results of up t.o I gpm. Tr. 803,883 86; Stier Report, Vol. IV(B), Appendix,,

-: A at A.18; id., Vol. IV(A), 6 !!!, Table III 2; Kirkpatrick & Wermiel Prep. St.,, <

, ,

ff. TY. 376, Attachment 4, Table 1. An error of approximately I gpm occurred., :e
, ,
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g.,,,.,.,,~, r . . ,.
. .. ..

. .: e- .,r

f $,;R.y *9 '9' ',$.N,, ..'h;..h $'N if temperature changed 0.5'F. 'IY. 805,883. However, in one test, on September
'

& ',d , *
. . . ,

,. . g 3', f '-

,, . .

$. %, ;,..m,.r.y.h.,/, m. .f.M, s: y;hh. )..:.d.$.'$ g 'k.
- M.j' . . result of several gpm. TY. 885; Stier Report, Vol. IV(B), Appendix A at A.19..q1..

.t .|~ % .p . . , p.,sN . w M ;'.s .1f P,4
.A

,:, $, S. ,,.' ?.H *; '&. . . ;[.;,. ./ . ..,p&p
.

:;V: .,
,

.$.? $,e||C 4. RCS Pressure Differences Were Not Accurately Taken into Account
.'n - n .y . , .4

; *
'.4' S'i

.'.7,. ?'/ J.? .Ui ). Y'' . : . n
.

. . ',9h, , 20. The TMI 2 leak rate test procedure failed to consider accurately the

,e N " / . ' . . ,'g R, . ,O . , ' , . . .
. :. r.; , 4.,x./h . . ' changes in the RCS pressure. Stier Report, Vol. IV(B), Appendix A at A.7,

7g ;., A.11; Faegre & Benson Report, Vol. I at 22 23. If the RCS was maintained ind '

| . . . . ^ .;, ? ,y s i ~ .*f'..Y,F $1|> i steady state (with respect to pressure), there would be no impact on the leak
'

2, h. .. y J.3 . /( ;,I E C y rate test as a result of this error. However, RCS pressure was not a variable that'

+ ,p1.+ . ,t | .: .:'. 4 '' M ,[. was within the control of the TMI 2 operators. TY. 760-61.

' y." :P , r ., M(|, .. . |f
*

,8 *('f;-j ' ..* : . . 'i.7,. g 21. . Changes in RCS pressure often had a "significant impact on the leak
.i.1,-|Jp. rate test." TY. 761. A change in the RCS pressure of 50 pounds per square.' .:

,

, d . .' ?!. i ', f,'. 'N Q, ' Jf.' .| q.~ q inch (psi)"was typical of the test" (TY 762), and produced an error of 1.08 gpm
",;.,,, f(! % .| * V . in the test result. Stier Report, Vol. IV(B), Appendix A at A 11.
n . ',L.'l.*g 4'*

.c g f , . ;: :' . ; 2,. , , y . : "c.' 22. Staff witnesses Kirkpatrick and Wermiel agreed that the failure of the
* ,.. ;.. yf ., . TMI 2 leak rate test procedure to account for the changes in the RCS pressure. .

'" ' '

" . ,,- "had a very significant effect on the error in ths leak rate calculation." TY. 771,
* '

i,. ,

'' '

' - '

' , .
~7. j , ]'.- 786 87. The Facgre & Benson analysis (based on an RCS pressure change of 15.,

,

.' . , '~ .j- ; psi) and the Stier analysis (based on an RCS pressure change of 50 psi) are in. _ ,

substantial agreement. 'IT. 785. There is no systematic analysis of 'the changesp, , ' " . , , - -"
. . s

| , ., | -
.

,...jf: | in the RCS pressure at TMI-2 in 1978 and 1979. However, the technical experts
'

-

,, ': . J. . m., ,' <;. - indicated that the typical change ranged from 20 to 50 psi during a leak rate

, , , . '7 '.A .-
,

* ". ,.c test. TY. 802-03. On at least one occasion, during January 4 5,1979, a change
'

-n

, ',.,.p 1, . M ' in the RCS pressure of 60 to 65 psi produced an error in a leak rate test result.

" '.- -,
. 3. 1

, , of 2 gpm. Tr. 778 80,785.
, .p ., ...;,.<.

.

. y ;, :. , '. ,f' ., ;c - | ;-
'Q, C. . . . . 2, ,- . , . . . .|i . instrument Errors' <

.

.,, ...3 .

,

. . . .

. .. . g f ;;A, ,'.;>'<-,w . ', ,; 23. The normal instrument errors associated with the TMI 2 leak rate
J .

' ' j . , ~ ,".

J,; . 'J , f, test procedure naturally affect the accuracy of the measurements used in the'-

;,. .
,,

|'/ . ;,, i ', . |' t ' 'g N. : : c. .,* test. These measurements included the temperature in the two RCS hot legs,', %

1-
, .,

N,,,h,i,;s: tev, .v .j the temperature in two of the four cold legs, the pressurizer level, the MUT,

,'; . . . ' ,J ''. ,. A" V|1- level, and the RCDT level. Stier Report, Vol. IV(B), Appendix A at A.6-
J J' . 3. ' -

.

p,'
,

.[; , ". A.7. The impact of these normal instrument errors was estimated by the technical..,
,

V,Q *. :, .9 . ' , ".'] . . , ,; , , * , j
'c i;Mf. witnesses. Ed., Vol. IV(A), 5 III at III.8-III.10; id., Vol. IV(B), Appendix A at'' ''

.

*
| A.19 A.27. Kirkpatrick & Wermiel Prep. SL, ff. 'IT. 376, Attachment 4, Table 2;, . . ; , j. ..

-
. , ,

,

, ' . " ';., ' , 3 , , q . i J,, .
Faegre & Benson Report, Vol. I at 24 26. The cumulative impact of these normal

'
*

,. .

-.

.. i,4 y, 'J .S ; .' 1|,'.: ' Y ' O. Instrument errors might have produced an error in a leak rate test of between

[i.]. . .-[, ,Mi/[b ' .g.f ',j ' '5 . '.''..,q
.. . . .

0.7 and 1.24 gpm, with a probability of 1 in 20, i.e., these values correspond
.. . .. .. ,,# .

.. <.
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'S h O $ N M h.,,i,*y,y. , to approximately 2 standard deviations. "IY. 894 (1 gpm) (Kirkpatrick); 'IT. 895
.,>g 1 9 ,| ...

-y.;;g,h3$@[(MNM'I$[C ;i. O//.h.d /.Cj,
/, - '

6i'M 5'f' .1 (1.24 gpm) (Rockwell); Tr. 8% (0.7 gpm) (Stier).
'

-

Y,'i3.7p .

W' 'g ;',M 9 "the kind of instrument error that you would expect in any kind of installation
24. These normal instrument errors were, according to Mr. Kirkpatrick,

M.'@cWi/ <D*.d,l%*|m
f

C. 74 9.T;f W 7d like this." 'IY. 897. The effect of these errors could have been reduced by
. .p. y ;.g. c.g . .' s the performance of a leak rate test for more than the 1 hour test interva!

; J. ' ,q . (.f ; 14 %J . , M ' .,~ that was always used at TMI-2. 'IY. 897. Mr. Moore testiSed that "we've' *
. , .

g g w ; t,.;Jr ,a ./ ' learned a lot in these last few years and that, today, people are running longer

b ": .", A,,' {6,
~

./ .! [ .
' '

tests. . . ." Tr. 936. Mr. Kirkpatrick testiSed that Regulatory Guide 1.45 fails-

. , .
'

4 to discuss normal instrument errors. 'IY. 934|
- .
, . . , , .

, " . #, 1'

1, 25. In June 1983, the NRC published NUREG-0986, entitled "RCSLK8:
'

s [,.
- ..

y' :. ,

. y" . 3,
'

Reactor Coolant System Leak Rate Determination for PWRs." In that report,i- , ,

N. ' ~ M. . , . the NRC Staff recommended a test interval of 4 hours. TY. 950. Prior to thei'
4

.

'' 4i,? '

'
. . ,. .

. publication of NUREG 0986, there was no recommendation on the part of the-

', ;+ 'f .,; NRC conce'rning the leak rate test interval. Tr. 951. Mr. Kirkpatrick testified that'
''o

'

M ,
-

'

the random error would be approximately 0.1 gpm if the test were performeds
.

,

i ,' over an 8-hour interval, 0.2 gpm over a 4 hour interval, and 0.34 gpm in a:7 .

. ' ' ?
' . M; 2-hour interval. 'IY. 953-54. Given that it was.not until June 1983 that the NRCj ,,

,

9 recognized in prin' the advantage of performing the leak rate test over these.
'

< a
, - V ' ''

longer intervals, we do not fault the TMI-2 operators for failing to do so.. .s < <
. .,

- ^ " '

.i . : 26. In addition to the above "normal" instrument errors, the technical
' ' '' % ', .y .; witnesses agreed on the existence of a defect in the MUT level sensor that.

,

,, , . . ,
j~W y produced errors. This defect may have been.the result of a loop in the dry

*

.,4
'

'.
'

'

reference leg of that instrument, which on occasion, it is hypothesized, became* -., ., ,

' *

f - p"'
..

filled with water from the MUT. This could produce a "loop scal" effect in that- 1 .< .
''>,,,,s the pressure in the MUT tank gas phase would not be accurately transmitted" -

,
'q - 4,, to the sensor. Stier Report, Vol. IV(A), !!II at 111.1 0-111.1 2; 14., Vol. IV(B),,.

J .* 3 f:" Appendix A at A.27 A.32; id., Figure A-4; Kirkpatrick & Wermiel Prep. St.,, ,, , ,
,

'

V 'e 'y ]p. ff. Tr. 376 at 25-29 and Attachment 5; Faegre & Benson Report, Vol. 2 at 68-69;, . , .,.

e :- y, . - c.: . , f Id., Vol. 3A, Exhs. 22 31; (d., Vol. I at 23 24.
. g . . ;' j 27. The defect in the MUT level sensor was not conclusively established; .s >

.,

7 f,, . /, in the record to be the result of a "loop seal" effect. 'IY. 960. 963-65,972,995-
'

'

'. ,

''^ - c,* r ~ ' ~, ; ,, , 96. A defect in the MUT level sensor existed, and the existence of the "loop |
,- ',.

-

scal" effect is "a reasonable hypothesis." Tr. %5 (Stier). However, we agree l. , , , . ,f ;.

. - ' ,w ..:' with Mr. Stier that it is not critical to understand whether the defect was caused>. . .
,

- '- : M Q. ..' .. <m : some operators were aware of the defect and used it to affect tests, as discussed

'

by the "loop seal" effect or by something else. Id. The important point is that :-c ,
,

</.'
- -

.

^ ' ,
'

below.. ' ^. .- o. ..:
~

. ., . r . .,

. ' .
' ' 'M 28. The existence of a "loop scal" in the dry reference leg of the TMI-. .
'

'n' ." 2 MUT level sensor could have had "a very significant effect under certain>.
,

.

.s
. circumstances." TY. 968 (Kirkpatrick). A positive bias might occur if water or

' ''-o . , -

f, .g i b ;.. j hydrogen was added to the MUT, or a negative bias might exist as the MUT
'' " '
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T level decreased during a leak rate test. "It 968-69. The existence of a "loop..

s A .;. , N. ,w. .. f. ; q..j . . . seal" in the MUT dry reference leg could have resulted in an overstatement in:*.s.q : -
t,3

.

1 ,y s p vr.y1/Q.t. . j ; '$|d. .g;. , A,M .g, the change in the MUT level during a, leak rate test. Stier Report, Vol. IV(B),
. . .

*; s ?.4.w 6 .p, q .. .Z .l.y 3. s Appendix A at 27; Tr. 975. According to Stier, the effect of the overstatement in
.

.D.I.6f4/,f N. i[:[4's?. .. .W'/. d. .;B.,A.,k
. . .

% ;,7 c.
;U.N.:

. . . .
MUT level could have been as high as 30% 'It 991 (Stier); see also 'It 992 94

,. y a , , ;... . . N.
9'ffi '. ..*.g',. , O. ;M: 1. - U $".;i Q. c . /1.M.

,. . . ,

,. y , q . f. .>.- (Kirkpatrick). -

i

.?k;c."' Q:,T 29. The operators were not aware of the "loop scal" but rather some., - j
, j. , 7 . . . r .,e < . , .7 ,. ,

....y., .
,

.- ., .. .

, ~ . . - operators became aware that a water addition might be overindicated by the MUT
...,s

.

level sensor and cause an erroneous "bonus" that would affect the computed'

- -

' ., , - . .
,,

^ ' '
' fgsic ,',y . } y' :. , y .N leak rate. The technical experts also postulated that the "loop scal" was the

*

| y/. . . . ', /. . , ' . . . /u .'. cause of the spurious increase in the MUT level signal that sometimes occurred,t.
4 ;J $ / '

2 .
, ..

>

, . J. ; , when hydrogen was added to the MUT. Kirkpatrick & Wermiel, (f. Th 376, at
J ' ! */ *, y D;. f L. j '. . :/.,

.
,

. ,

3.'j , U ~|,1 3,..~ 26. These defects provided an opportunity for operators to manipulate the leak.

.;.y,g, .v . ,, .
' .) .f y ,. . . / . [|. ' *

. . , , : . . . w.~ rate tests by adding either water or hydrogen to the MUT during the tests. We,
,

'y 4 - ' ,] review the record to ascertain the evidence for individual responsibility in { F.. .,;
.

,

g G . ' ..>. .' , . ,. . . , t. .? y/[o. ' ' /. below.,

. , 7. . . . . ;. ' y . i 30. The "loop seal" effect was not discovered by the NRC until 1980, during
-,.... .

,s

' f ' c ' /. *,# the initial investigation of the allegations raised by Mr. Hartman. 'It 983. There
.

'

-,, ,

. , - . ;: : J

.. 7. / . ' ' . .. -
is evidence in the record to suggest that Met Ed should have discovered.the?. ; 'l -,a

,

0- i y problem prior to 1980:*

..
1

'

, ,, w ' t.:
.. - - ,c

.y- i

' . . . , B&W andcipated the possibility of certain problems with a dry-refer:nce-leg system and.~.* *,. , ,
" '

', J. 1{ !
,

. , ' . . ?< r suggested measures to minimize those problems. In particular, B&W suggested a references..w s
, ,'. , ~ , , leg with a ccndensate loop and draining capabitities. '!he suggesdon was not incorporated- -

.' in the actual modi 6 cation as idendSed in the vendor's instruencn manual. Incorporsdng the' ' . ' . , . ...,, .
'

vendor's suggestion probably w'ould have avoided the @ysical condidon which may have

". . 3
: .

,
,

, ,, *
,. ' . . ' , ' . allowed hydrogen additions to the make.up tank to affea lent instrumentadons..,., ..r. , ,.

. _ . , , . .;q .. ..

s; . ;.S .,' ~ p , ',.j'q Faegre & Benson Report, Vol. 2 at 63 n.* (footnotes omitted).-
,

'*

,c ./> , , . ' . 31. Met Ed should have discovered and corrected this leak rate test defect9.

-

, s. . - . .

j . , q .' . , . . , | p . , < .0,' ? well in advance of its discovery by the NRC in 1980. It 1066 (Kirkpatrick)
'* ' ',
T., /'.r |, . '; [ : | ' ' "a.J f' ;Y . ("there were several indications of the loop seal problem which Met.Ed should !

7 L - 7" .r. f have investigated but did not"); Th 1068 (Rockwell) ("any engineer looking at
" *

' ' - h'''^.. ;
. , , ' the configuration would recognize the potential for a problem"). As Mr. Kirk.

'

s.y y r *. .
, , ,

1
.s ,. , . . , . .

, patrick observed, "any competent instmment design engineer should have re-.
,

l'[. [ [ ' b '' A *' , ] V i [ ' alized that accumulation of water in this -in a low spot would have caused,

+,s,,t. ; ' * .J f. . ., ; V V '. s , ,' ' ' ~, s instrument problems." Tr.1079. We note that Mr. Chwastyk, Shift B Supervisor,
.

' ' '.j i .s ( , . e ','

testified that the reference was frequently "blown out," Tr. 3477, and that he*
.g'.. ,.

* *.

.,2 .; * ' , . ' ~ . ,| d ." had asked I&C to check the reference leg. Tr. 3473 75. Even so, the problem-.
.

, , .

,V was not corrected,,,,.,f. p, q
- -

. .

, . . ''a wn.;;,,., ,

. 3 ,* . 9 ,. o I
..

.- -

f.(=|~ 5) . - I. N, . N'
. , . ,

., . .-,) ' ,
,

.'=r. . , ' ' ,,,
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Oscillations In Plant Conditionsk.c. 3 , .,

- <. . .

/, o j %. . . @^ r 32. Another defect in the TMI 2 leak rate tests was the impact of RCS',
. ,

oscillations on the calculation of the RCS leakage by the computer during the
,

M' ' , -,

.f..t/J d Z: n _ c i , ' ' ' ,,' performance of a test. Stier Report, Vol. IV(A) at 111.13111.15; (d., Vol. IV(B),
,

0. f .

' h., M.? f,( . ,''; Appendix A at A.34 A.36; Faegre & Benson Report, Vol. I at 25;Id. Vol. 2 at.

-; ' . x " ' ..'-.'< '4 j 93 108; id., Vol. 3B, Exhs. 37-42; Kirkpatrick and Wermiel Prep. St., ff. 'IY. 376''-
.

, ,'M- ', j' at 1718. The oscillations occurred in the RCS temperature and pressure, the
pressurizer level, and the MUT level. 'The impact of these oscillations produced< ' -

,, ,

"a significant effect on the leak rate test results." Facgre & Benson Report,'

-
'

,
.,

'

Vol. I at 25..

''
33. Mr. Moore testified that the oscillations were the result of a problem4. _

.

with the integrated control system. Tr. 1095-96. These oscillations caused similar
,

- '/, - '
' '

'

oscillations in the RCS, thereby affecting the leak rate test and compromising
v

.

its ability to quantify RCS leakage. Tr,1097 (Russell) ("the oscillations caused..

' '
j.. high variability in the computed unidentified leak rate"), 'IT.1098 (Rockwell).-

;j ("there was a direct correlation between the' oscillation in these plant parameters,

-

and the oscillation in the leak rate test results.")
34. If the oscillations in these param-ters took place simultaneously or in,

phase, the leak rate procedure would have compensated for small changes in the
i values, which is the purpose of recording the magnitude of all these parameters

. - three times at the beginning and end of the test. However, the analysis by Facgre
& Benson found that these parameters did not vary in phase. Exh 2, Faegre &

' ' '
Benson Report, Vol. 2 at 99. They used some reactimeter data for January 4 5,.

1979, that recorded the plant parameters every 3. seconds to calculate a large,

series of leak rates, starting the calculations 3 seconds later on each successive
calculation. Figure I shows a sample of the results. Faegre & Benson Report,, .

,

Vol. 3B, Exh. 381. As may be seen for this particular data set, an operator could
'

have obtained a gross leak rate test result ranging from 0.7 gpm to 3.3 gpm for
'

gross or total leakage. The identified leakage was approximately 0.6 gpm, so'
that unidentified leakage would have ranged from 2.7 gpm to 0.1 gpm. This,,

'
,

example may represent a time of near maximum oscillations but clearly shows
-

'

that variable test results would have been obtained by the operator and that any
single test was not a reliable measurement of leakage due to this problem.

'
,

,

. - 35. The GPU Nuclear Proposed Finding 152 quotes the MFR report as*
"

stating:.

At worst, the effect of the oscillaticn would cause an additional error of the same magni.ude
as the instrwners errors. On a "typical" basis the addaional error wculd be less. Since it-

"

is independent of the instrument errors. it would combine with them on a randcen basis.,

.
,

producing only a minor increase on the overall expeaed error..,

4
-

Exh.1 A, Stier Report, Vol. IV(B) at A.36.
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36. The Board does not agree with this quote. If there are two independent |
,

' '"- -
;.

sources of error, they would combine to produce a total variability (expressed) '..: .J1g
'- -

.

as a standard deviation) equal to the square root of the sum of squares offe ( ' . , ,.
~ ;' * "

c? .T. .-'e1 the individual standard deviations." For equal sized. errors, the resulting error
J_ ' Mg:;

; f.
9

would be 1.4 times the individual error. We find this to be a minor technical l,1 7, '
,

' .' . . ..[; +- ~

point. However, there is a more important aspect that can be seen in the data J,
,.

9 plotted in Figure 1. De data do not show a time variation or frequency of
,

3 :. -(. -
'm

,

values that corresponds to a normal or Gaussian distribution, i.e., frequent small'' ' '''

deviations from the mean value and less frequent larger deviations. In fact, the
' ' '

-

' . , ' visualimpression of Figure 1 is that extremely high or low values are as probable'

'
~ as the mean or, in fact, somewhat more probable. Conventional error analysise

'' '

techniques that assume the "normal" frequency distribution are not applicable'.; .

to these errors due to oscillations. We note further that the plant was in "steady ;
'

.

state" as required by the procedure and was steadily oscillating.ys

37. De rapid variations (less than a minute) in Figure 1 appear to us to'

;
be a reflection of instrument errors, ney are roughly 0.3 0.4 gpm rather than
the 0.7-gpm to 1.24 gpm estimates p ovided by the expert witnesscs. The Board

'

notes that instrument errors in general at other plants may not be as great as this
record would otherwiss indicate, See llV,123.

38. The Board finds that the oscillations caused by the Integrated Control
'

System at TMI-2 were a major contributor to the difficulty that the operators
experienced in attempting to carry out the inventory balance surveillance test. It
is clear to us that one of the rvsons for specifying four surveillances in Tech'

Spec 4.4.6.2 is to provide redundancy or "defense.in-depth," and the problems- *

with the inventory balance test should have led the Operations Department to
utilize the containment sump inventory (r'equired each 12 hours) to monitor

.
,

leakage into containment until the ICS was adjusted properly. However, the
Unit 2 Superintendent, Mr. Logan, testified "I don't think anybody ever tried to
quantify by use of the sump pump or whatever a leakage." "IT. 5115.'

39. The technical witnesses also testified that the sump surveillance was j
. ,

not properly carried out. 'IT. 475 91. De failure to perform this sump inventory i
'

surveillance (4.4.6.2.a) was another violation of the Tech Spec requirements.
40. In addition to the difficulties induced by methodology and instrument

. .

errors, certain other aspects made it more difficult for the operators to obtain ,<
.

unidentified leak rate Jesults smaller than the Tech Spec limit of I gpm. He !

difficulties in this class reticct the following idiosyncrasics in the ThU 2 leak
rate test:

Both GPU in PF 153 arid Numerous Employees in PFs 138145 point out
.

a.-

that there were inconsistencies between Reg. Guide 1.45 and the TMI 2 |'

.
_.

.

H We take d$ cal acoce of the taubock. TAs MarAamaca e/Pkymes and CAs=sry, Margw.an and Mur1+y.
D. VinNostrand Co lac.. it 49s (1943), to surgen this generally recognized fact

.
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$6Nhhk.%'p,S y.-S r '.' '#,'. '' h r*,';.W,Tech Specs. The water inventory balance test is ment!oned only once ir
3. . ,. v; ,., ~

.

d .'.y.fr.%/f't

/fRTek'./d'MfMffi
Reg. Guide 1.45 as a means "of obtaining indications of uncontrolled

,

>?I,1@W,d;','.M,hh.).'.% 6%' %''.NU'd,M@Q;'85*,'df j. or undesirable intersystem flow," (ld. at 1.45 2); whereas, Tech Spec

ik.$;y:/ 4.4.6.2 calls for the water inventory balance test without restricting it'

M, @ @ [ h .{.Ij.*f D - W to intersystem leakage. We agree that this definitional inconsistency
.$. .. cy,? nt.;P.- Ji .o%.. .!. J.. ,#.O j. . % .. . r ,: would have made it more difficult for the operntors to obtain test

.

,(,
..

. f
N/,( </. 3 s,,.
$.t'.g Q, y?|.'. [[ f.*r*',,, 3,

q :| -. 5 ; .i , . resalts lower than the 1 gpm LCO, since both pressure boundary leakage
T ".. and intersystem leakage contributed to the measured values. The fact

g.t;.;/ya- 7 , ,*y
' . ' ' . ,' f remains that the reactor water ir.ventory bah.nce surveil;ance was the only

-
m.,

'. |, ,; ,m . L /,yC ; ; . ' . .;f, 'J., "|'R. procedure that the Operations Department used to quantify unidentified.,y , .: : ,

3 s . . | . . p O. ., ,t. . , . . ., leakage. '

., ..

s ., . a ', , y,:U . f, ,' ' $.3 ,.'..
, -

. ., p i~ TMI 2 Tech Specs and surveihance procedures did not incorporate
*

b.

' * .s : gs .. ,y
.. i / . g Reg. Guide 1.45 latitude to compare values of. uredentified leakage. -| z s,,

w ..r,..
. . . . .

. >? * ,1 ,' + >+ ,q. i obtained by different detection m.-thods, e.g., sump pump. Reg. Guide
.

',,

-y,, ., .j)d. % '}'s ; y f.

1.45 states that mon _itoring sump data is a reliable and sensitive way to7 'd , '" ;

1 - ]' p. '~o V, ' . " .3 j
.

measure unidentl6e'd leakage (Board Exh. 2, Faegre & Benson Report,y c*t / *j .*-
,

'

.. .g,'. ,;; a -^

Vol.1 at 29 30), yet the TMI 2 Tech Specs provided no guidance on,.- ..
,

W 3 ,, ,

?#- -
.;y; %~'2 how to reconcile differences between detection methods (Board Exh.

f y , ;- "~1, . . h ' J -
, l.A Stier Report, Vol. I at 40). Tech Spec bases would seem to indicate

''

'" ''

4' '1 a need for comparison to determine "efrectiveness" of different methods-
-

, 1

/ ~' . * !
'

of daecting leakage. R:egre & Benson Report, Vol 2 at 18 21.-

; 0: ]. |H' ,,
UnidentiSed leakage was tased upon a volume rate I gpm determined

,

- c. '

'
% pi'g. y ' .g at RCS average temperature of 581'F rather than reactor building. 9

' '

, p ', .
s

g ., ..+ ,,s< .) / ?i temperature (room temperature). When Reg. Guide 1.45 refers to 1 gpm,

'; ' ' . ,' ;, ,. #
' ,

,; as being mea;urable in surnps as an industry experience, it seems clear1- .. ,,
'

J; ;,7 g, that room temperature is implied. Use of the 1 gpm number at the reactoro ...,

' f. s. 'p !- temperature meant tha'. effectively the LCO was 0.72 gpm rather than the, '. h r ,, ., . " * 4. p. .

r.f}.',;f 1, 3 r - 7,j,' j.f.g[, , ! that the containment sump inventory and discharge be monitored at least

J- 1 gpm described in Reg. Gui'le 1.45. The Tech Spec 4.4.6.2.b required,". 3..' q..j ", . ,

. 'c ' - s (, '3
'

,|, once per 12 hours. An LCO of I gpm for the sump surveillances should,, , ,,

A ;(, ' . . ' ,.,' \!,q j' '(,, ;,' q have corresponded to an LCO of 1.4 gpm for the inventory balance
' ' . . - . ' . . '.g surveillance because of the temperature difference, but the Tech Specsfc, .

, , . ,[.D ' q * [ .,' i; . . ';, make no mention of this aspect of the leak rate detection systems.

, ...

' !. . ' .B W
. -| . C;' ,g }' C { if ,,d : d. While the foregoing differences between the TMI-2 Tech Specs and

' ' re,'. C C . r,, 4; . ,. .' ' C. , ' '/ Reg. Guide 1.45 made it more difficult, as a technical matter, to obtain ;-c.

QQ ' ,'?( . ';, , ,., ;;; . y A ;c
iq,j - g ( ,;. C. the required 1 gpm result, we reject the premise put lorward by the

. . . I, . % '-
'

.", fS.,U )$. ' ' J, : ,
Numerous Employees (PF 145) that the differences and ambiguities*

. . . - t

,

, ' ' arising when the two documents are read together actually caused
/ $ d 5 C ;e" /, Y',e;,,,;,1*',q confusion among the operators. Reg. Guide 1.45, standing alone, was, of

{, f */d.71$|% Ef.1' / ' !.*/
, g;,W:5

j,k. ./ .,* :jf! guide. R1rthermore, we disagree with the assertions of GPUN (PF
course, not binding on the operators, any more than any other regulatory-

'

6(''',J'j. . . '
. q|/ [m.:/ p ',/ wy[q '

-

T . r . g. 75) and the Employees (PF 145) that the' Tech Specs "incorporated",
,.; ,,. . . ..,

4 s . ..
*|% *4

. '- jn. ,
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t,9Q; J, ". .J
' , .$,3.f.yc? , Reg. Guide 1.45. That suggests that the Reg. Guide in its entirety was;. -. .

>
,

-U E4) ' D I./ y a binding on the operators, and overstates the case. Although the "Bases"-

c.a ;,;. . ,d'T '" ,.~M J
3i

.. .%ca section of Tech Spec 3.4.6.1 does make an explicit reference to the.,,

,[ s " , ,
'

y:/.'
. Reg. Guide, that reference, in its context, does not reflect an intention to3

N, , y - "incorporate" the entire Reg. Guide into the Tech Specs. Legal analysis
'

.
,

to one side, there is no evidence in this record that any of the operators
* ':

. ' . , - had ever read Reg. Guide 1.45, let alone been confused by the differences
'

' '

and ambiguities we have discussed..

,
,

,,
.

e. The TMI 2 leak rate test pr6cedure failed to include an "evaporative lossj. ' , - '
. 1 factor" for losses from the RCS. 'It 1134. Other Babcock & Wilcox.

' '

,- ' '
.

j power reactors were allowed to include an evaporative loss factor in- ''e

their leak rate test procedures. Ibr exemple, TMI 1, Rancho Seco,y ,

and Oconec all include evaporative loss factors in their leak rate test- <
,

- 'l procedures. Tr.1135. The evaporative loss factor for TMI I was 0.$1s

-
, , ' ' '

gpm; for Oconee 1,0.68 gpm; for Oconee-2,0.73 gpm; and for Oconee-
'

'' ' ' 3, 0.52 gpm. Paegre & Benson Report, Vol. I at 19 n.*. A5suming
- -

^' ~

that evaporative losses at TMI 2 were comparable to those at TMI.
1, the failure of the TMI 2 leak rate test. procedure to include such
a factor resulted in the increased estimates of unidentified leakage in
the calculation of the TMI 2 unidentified leakage of as much as 0.5
gpm. /d. Mr. Stier concluded that thi: was a primary problem in the,

~
*

performance of the leak rate test at TMI 2:
.

. There were several major caus(s of the difficuhy czperienced at 30 2. First,
the 301 leak ree calculation permined the subtraction of 0.$ spm frcrn gross
leakage to account for "evaporative losses." At DU.1, this helped offset the
variabdity of test resuhs caused by such factors ss instrumera error and oscillation

e

, , , , , within the reactor coolant system. he 30 2 procedure contained no simdar
provision, thereby increasing the frequency with which calculated unideraified, ,

leakage exceeded 1.0 spn due to inherers test wriability.
.

<
.

. Stier Report, Vol. I et 21.
t 41. The Staff witnesses contended that the use of an evaporative loss factor

'

, ,

-

at TMI 2 was inappropriate. 7t 1138. Staff's position, as we understand it,
- -

,

is that such a factor is not appropriate because, as plant operations continue,
"frequently the amount of evapora!!ve loss would be reduced so that you didn't,,

know what it was." Th 1139. That may be true, but the basis of Staff's position
-

'

,
.

',
might not apply to TMI 2 because it had not yet become a mature plant. 'It 1121.

'

Staff witness Russell testified with rupect to the evaporative loss factor42.
'

'

that "it would have been an error to include it, since the maximu n reactor coolant
pressure boundary flaw size assumed in the safety analysis is that associated with,

,

a 1 gpm leak, not a 1 gpm plus an evaporative loss factor." Th 1138. In contrast

.

to Mr. Russell's statement, the FSAR stated:+-.
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T4b Based upon the above analysis the critical parameter would be a crack U the cold leg piping

4 3?$ h.|G,- f @,.I,('}/ '.l|J f,.;I of sproximately 9 gpn. In establishing a maximum unidentified leakage, the following.

*
*

*
.

-'
. . . -

OW M,-|.h' ,' r> ,r NJ . .i.: '."h" , 1. h magnitude of the leakage should be well below the leakage associated with a

RJe {917'S.,g,M.- .? .',.''?iC 'l/ *@",
' **

, ,.

4 v.@*, '-e / . g.
.

. ,- W . W magnitude should be well within the espability of the normal makeup system.2.

'f"*; ,' ' ' Q I;' . <' '.'f ;4*. . ; ; /,' , * . .,..%..;: C+ 3. The magnitide should be suf6ciendy large to allow for case ct detection within a,

>.' ws .QK y , . '?; f. ; ?;;.f. |,-]^,.d * *./;'p
s

reasmable period of time.7

''J. | :: +y? '. ;J. .t.' .. J: , .: e . .
. s.s :t , . .., . .

.. ,5 j r, q ' '. Q, 4. Offsite releases should be within 10 CFR 20 limits.
*

* ,,. , . , , , ~ * * - .r : .
'

'... e.. *, .. ( '; * * . 't [' ,' e,'::
. ,,

,

'; . Accordingly, a 1 spm leak ecas selected as the maximan allowable unideritined leakage
*

5 ?.., ,f :,'.'q. ,,. . f

}. Q ': 4[,.',"; y'' $m% 'y. ' '.'.
; * f .' , rate. This value is well below the leakage associated with a crack of critical size. It can be; ,

* -
3. ' i . : . . . . . . . ' ;J . * - , . , detected within a reasonable period of 6me as discussed previously. . . ., , .

..j . ,1 Y ? q,
. . .

= . +. s v.,N.n p%.

.g';*'',.
--| . . .!',.., , f '!, M, J/ .? . K. ".. ?" J'('' ' P. ," L ; h, . .1.451 to 1.45-2 (basis for selection of I gpm (instead of some higher number

-
3 . Exh. 22 at 5.2-25; see also Stier Report, Vol. V(B), Tab 12, Reg. Guide 1.45 at,

. .,
.

.

, p .c - ' , ' . J (l' ' 3 ", ! .> . . , f ; less than 9 gpm) as the LCO for unidentified leakage is "industry practice"). We
. . . , . . . .| J ',. ;'.1 [ i " * j; ' ' '<, . . " take the view that the 1 gpm LCO is essentially an ALARA number, having no
,.,;, '. ,

* ' 9' |D *i. bright-line safety significance - i.e., it is not the case that 0.9 is "safe" and 1.1i.. .

-J. ,., 74 is "unsafe." Be that as it may, the Board 6nds that the TMI 2 operators were, ,
,

2 ? ',, . faced with a new plant that probably had an evaporative RCS loss of 0.5-0.7
'N . c * ( ' N .. .' ' s ,| - ..] gpm.,, -

-
'

...D'..,.. . ~ . ' 43. He Board concludes that the aggregate effect of the errors and id-, -

. < n , ,. . . -e.
,-

.,

% . + q v.f . , - ;. losyncrasies discussed above would have produced erratic and usually inaccu-,

7 , ' j,',,j - Of|M. , E.
<.

'. , : . 3 . .'7. .: . - '' rate results in leak rate tests at TMI 2. The experts expressed a similar conclu-.

.
c. A '- / sion. Tr. 450,1230-37. Indeed, those effects would have been such that should

' '

,

' . , .

- (
.

.{, f " " . ,s), *,/cq: - the test have produced an occasional result that happened to correspond with
-

.
.,

.c. ,c',*

0. . . , actual unidentified leakage, such a result would have been attributable more to, , . . . ., .
4
, ' ' ,

~ . - * e

'/' s" a random confluence of errors than to any residual technical merit in the test -
. o

> ' l' , , a

'., y* * ? N ,c :,q ,7 u. y ,
-

'f'f '' .i /t y , . (. in the vernacular, a "happy accident." Having viewed erratic test results over
'

, .

9 ,h , / . . ,7 7 ,7 , , ; | j time, the operators' skepticism of the test as a source of useful infctmation was
*

.pt ~ , 4 y q ; , * , . . s ( ?ff? fully justi6ed.
. . . 1. . - ~.

. 7; .4 . . - . ..> . :.1 ..

,

. . ,Uj. a q
ts' v '. . . ,', . . . g

',*q

S.; % , ,, "; <p ; .,..,, J .;r i..i; ';, f;. 't.,. f ,g . q -g ,..; ;, ,. .
44. The difficulties with the leak rate test that the operators were experi-

.

. .
. . y ,; ,,7 , B. Managers Who Knew of the Leak Rate Test Difficultiesi , ' . . . . "-

... : .;.
j

' S .[J "'M'N,yz
,

'

.@t c. ?.:." w. ',U. J. D.. 777,)~' g,,,

? . s '. encing manifested themselves over a long period of time in an inability to run
'

,f

:w ' "J .,fd Q two tests back to back, with no power changes or operator. caused changes /and,.,

- . /. 4 , w.? '. obtain the same results. He test results were described as "unpredictable," and.

>!;*D. i ;QL,tt$..A
. ... s. ~

N,..'k. [;. j.,k, g, '.iQy;O.i.E. . DfM. .'N' i,.$..'. .)L.$.,. ''f. . , . -
"quite erratic." Adams, ff. Tr. 3776 at 3; Cooper, ff. Tr. 2835 at 6; Outhrie,</ -

. . . = , . - rp! ' .i '* '
f'. Tr. 4113 at 2; Board Exh.1 A, Stier Report, Vol. VI(F), Hitz 4/24/84 In-

1|;.
,.9. . terview at 31; Hitz, ff. Tr. 3664 at 4...But see Frederick, ff. "It 2447 at 4. All
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of the CROs, their foremen and shift supervisors knew of these difficulties in- ' '

, ..,
-

'
. .

some degree, as shown below in our discussion of individuals, in response to
,.

* ' W .3 ; f.
~

. ^s
.

the Commission's next question, we discuss in this section the knowledge of
,

, " * e .{ , '* *

management personnel about leak rate test difficulties,N .'
[% '

,:.
"

'
,

45. James Floyd, Supervisor of Operations, characterized himself as ap' - <
.

- F ' . . "crisis fighter." He allowed his shift supervisors to nm the plant on a day.to-day
' ,' basis and, as long as something had not come to the crisis level, it rarely came

,

to his attention. 'lY. 4%9 (Floyd). With regard to leak rate testing in particular.-
*

, , '
- Floyd stated that "(als soon as this plant would have been shut down for a leak

rate test I'm sure I would have been acutely aware of the problem."'lY. 4%9
. . ' j (Floyd). It was his testimony, however, that he has "no recollection of knowing.s s. .

'

.N about any of these problems" and that he was "bcsically . . . Ignorant of what'

.
,,'

*i was going on here (TMI.2]." Tr. 4976 (Floyd].-
,

46. Despite Floyd's recouectione the weight of the evidence is that Floyd. , 3.- ..

':' ' ~

'd ' was aware of operator problems with leak rate tests. Floyd had a discussion,

. ''
. y- in early October 1978 with Seelinger concerning the interpretation of the leak'

,
,

,; rate test procedure and was aware of and involved in many of the events of'-

,

October 18,1978. He expected difficulties with erratic leak rates during initial''

' '*', operation of the unit Floyd, ff. 'IY. 4894 at 5-6. Fels believed he discussed
- leak rate problems with Floyd; Chwastyk recalled a Floyd briefing on leak rates

~

after the events on Oc,tober 18; Haverkamp had a very strong recouection of-

- t '' Floyd being present when he spoke to Seelinger on October 18th; Cooper was
'

aware Floyd was getting feedback from shift supervisors concerning leak rate'

' problems; and Guthrie was "sure" Floyd knew the operators had problems with
,

the leak rate. 'IY. 450910 (Fels); Tr. 3502 (Chwastyk); Tr. 2050 (Haverkamp);
'IY. 2903 (Cooper); Board Exh. 6, 01 Report, Exh. 30, Gi.thrie Interview at
17. Also the NRC inspector, Mr. Haverkamp, testified that "Mr. Floyd expressed.

a lack of confidence in the computer calculated results of the RCS unidentified- . . . <

- leakage" in October 1978. Tr. 2097.
47. Floyd generally porttayed himself as a "hands on" manager who spent

a lot of time in the control room working directly with the CROs. For example,
,

on the morning of October 18, a foreman testified that Floyd was in the control.
,

,

.'
room sitting at the leak rate computer console. Tr. 3797. Given Floyd's style-

'

of operation, we think it highly probable that Floyd was quite familiar with
the difficulties CROs were experiencing with leak rate tests. We reject Floyd's

'

claim that he was basically ignorant of those problems..

.
,' 48. James Seelinger, Superintendent of Technical Support at TMI.2, while

knowledgeable of the fact that getting an acceptable leak rate test was difficult, I
had little in-depth knowledge of the various factors that were at play in those'

-

difficulties. As he revealed in his testimony:

..

*} . .-
>.
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j C|T.M' Oitl [s'.,.f.d
e s , s ( 5%., . . - .

.s.~ g; . '~- :. .t~c ;pm.w

M'j ~hild:d ,t. , y.
+

q,.., -

. . . - -

,h'h..M. . d.M.$ [ Judge Carperaer) With respect to t| nit 2 and its interpretsim, did you sit down with -,'/

Mr. Nyd 'and ask yourself the question: Wi are the paramaers the control this test,' tin Q 7': .,4,f,U that are signincant in the ten? And how modi vasiation do me have in those parameters? And9
7 # , y . . . f.'h,' . . what is the numerical effect ct that variation? Did you do an analysis, is what I'm asking

..

p,;;4[tk. pjf;M %y ,*I;QQ'Qg'g*,
r(. N A ' Js D //

f. ,.i*

G @,7;;@h'.y"J',h'h;.pND,;"M.., .A;'
8 7.g' / Wo.wi. 7/.N3

A. No, sir, not at that time. And not at any time that I recall that I participated in.
-

V. ''gft[d W 7 p', W ,,$9, PMM*' ,'..
f7 h q:ff

! 1. / /, /; T. ' . 5,f/.'.:.'% Tr. 4749 (Seelingen).> .s.- ?

p; . .i ; , ,*
,.? ,. # J, .3 ., 3.,s ..,,".,...,,m..?,,

N. w
..

?. ,...,,,n.,f,..,. .

. . .

p. +e,.
.

;, . . ..

y ,;) ,- 49. Mr. Seelinger first learned of the practice of discarding leak rate tests.s
" ?. ;,. .

g. . .

n 7,'A;... g N r ef.[|g', that were greater than 1 gpm about 2 h weeks before the Haverkamp incident. He.
s

i i ';v . g : |;Gy. .f
. ., :,,|.n?;. / ''.,

. .n. ,J., ;,y;. , ,

%.. . 7: four.d at the same time that the Action Statement was not being entered if a. .

o *;f67,;.>.g. . ; : , j q . f ; high leak rate was measured, as long as a "good" leak rate was obtained within
:

'..+ , ; , ,.,
. .. /,, J. 5|, *. r, , , * . .. . V.E . 72 hours of obtaining a previous "good"leak rate. At the time, he did not think

-

'

.. , ,.

.|,s,,. ;; * . .
.

'.i , Q:T..) that either action was permissible. 'IY. 4745 (Seelinger).
;%, ' : j i .

M.,'.' -),'. --
.

.

50. Two incidents that. occurred shortly thereafter persuaded Seelinger to
.

' p . j.g f ;,',' %|. 'y,''(J, .;
| , , .; j . */ _ , ,o N change his attitude, at least temporarily. The shift supervisor who had told him- ' 4

,

f -| . ! about discarding tests informed him that his interpretation of the Tech Specs#

. .y|> / , O ,,'. iJ ~ c i f ..t

,,,f' N/ J "" would result in shutting down TMI 1. Seelinger resolved to meet with the TMI-
,

'g; i

'J - /*' J -c. 1 PORC and straighten out the situatiori, but had to go to an offsite meeting for
. ,

'*
' .j

several days. When he returned, the plant was shut down and continued to be
,

' * ' ..
*

t.
- a.

*' . O ', ''C shut down for the next 7 to 10 days. Other matters occupied his attention, and he' '
-. ,

- -
.

did not confer with the Thu.1 PORC before the Haverkamp inc! dent. TY. 4746-
, '"

'l
~

.f.e> > .s- s*f... ~ :,' .

j. . f:O , / .:.i. 4/ ,G.fi ," '. ~q,3 47 (Seelinger),

f,f 3 ., m 4.q. c. j . .s.('' 51. As to the second incident, he and Mr. Floyd conferred about the proper
,

'/ ' *,. e *. 3.. t, ; p! :4 - interpretation of the Tech Specs. The result of the discussion was, in Seelinger's
~ words:

. ,4,,.,' ; :..

, l ' . .; , . <n;
. .m. s ,, ,

.>... . . , , . .
**i'*',.. . , ]) j ! y ,. We came out of that conversation with an interpretation that I agreed to for a period of time

.
.

f .*'.

, , , - , ' . ,. ., , . ' N *. * f s. - that the leak rate test was to be set aside if it exceeded the criteria on the basis of the* , ~ ,
a ,

6;|,i h ',..' '# .[ ' : ! faa that the ptant was nct in steMy state operation and would allow the runnirig of ancaher,

['','[by,. ,.. '' . [ %:(1.'. i,'

*'; '

* *
.,. ' 'a th*'* 'ad ** didn't 'Pecif the number, of leak rate tests.

,

Y

... : .:>. .

'd.g .i c. . . * . . ,? . /;W [/.; TY. 4746 (Seelinger). This meant, as a practical matter, that any test over 1
. .. .

.N ' ;., .
. Q.N|- ,

a "good" test emerged from the computer.

' -
.

gpm would be disregarded (set aside) and tests would continue to be run until
; . L, ',9 '' ', , t ?* .[?';i|i/> ~~', . | '@,, , ;G . * .' . ,

l,'f., J, ".O f 52. After the Haverkamp incident, the resulting LER indicated that the
. _ ' . ., . P 5'"

w '',f(A '" 2. w .~| y . , $ ., . i,;- J '. . . Y, .Action Statement wuld be entered after any leak rate test result over 1 gpm was
i

.f,: ,,t ,
'

?

obtained. However, this interpretation was never implemented by the Operations
... . . . v. ,

P /s.>.t;|f ,4 M / ; g, i,'.;;t, 4. P. ,1. f f . . personnel, as we have seen. See pp. 720-22, supra.'' .e
'

9 . . < . , , y/ . .' . . a ,4:7 . .. . ~ | :...

. d:)p..

53. Against this factual backdrop, the Board ftnds that Mr. Seelinger was

*hIk. y, P./;fi<.@h|/:). 5 4 . ; 2 . q y ,'.> g % . . $ -[ @,.h*j
''

;..,.g . . .
j '.N.I['N.0 guilty of culpable neglect as described in GPUN's Proposed Findings 212 213,

.

which we adopt:, . ,

.

, 4,;
?.; .' . . .e *. 3 , s, , r; , s , _4.o

i, . +5, s. v.,
',, 9*.** * '* :

[/ .'
. ., , _ .

, -

e n . c . -
,,
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i q 212 . In early Oacher 1978, the record is clear that James Seelinger learned of the
*

. *
, '

'

' , ' practice of discarding tests. he fact that a shift supervisce subsequently told him that DU.,.

. > I wculd shut down if Seelinger's interpretadm of the Ted Specs were adoped and that*
*

- ? -' , , ;.,, , ,'

,4 Seelinger then intended to raise this issue with the B01 PORC does na escuse Seelinger,,

''i? $~ from the af6rmadw duty to na and follow thrmgh after gaining actual knowledge of a
' ''

, - ;
" * #'~

-

potendally irnproper practice. Furthermore, the meeting with Royd at which Seelinger claims..,. .

, ' '- t'" ' ' *
they reached a ccenmcri gromd cd interpretation does not jusufy following an interpretadon

,

'

. when Seelinger had actual knowledge that adherence to such an interpretation in practice
S ;o meant the repeated running of tests ard the discarding of all tests greater than I gpm.* '

, e '

213 he Board believes that Seelinger's awareness in early October 1978 of the
-

, s . .
'

., practice of repeated running and discarding of tests in and of itself is suffcient evidence,

4 for the Board to find that Seelinger by derelicticm or culpable neglea allowed imprcper
operator actions. Seelinger, however, allowed a bad situation to get worse. He had admittede

, ,

that he was the source of an instructiors to shift supervisors not to leave tests lying aroundi
, ,

i
, ,

$ to prevent the NRC from seeing them and becoming aware of an interpretatim of the Tech%, , ,

' '

'i N , Specs with which he was uncomfortable. Tr. 4756 (Seelinger). Seelinger's concern about thei
,

' . . ' ;.. NRC's possibly finding bad t'esu lying around was realized on October 18 with flaverkamp's -~

. ,; arrival in the Control Roam; at the same dme, the interpretadon with which Seelinger wase

'

.. ~/ uncomfortable and which led him to advise the shift supervisors to keep bad tests out of
''' j

' -

sight was replaced by the immediate Actim Staternent erary interpretation insisted on by, <
,

1, Haverkamp. See Tr. 4757 60 (Seelinger). Despite the relatively short duration of Seelinger's,

' '
concern, the Board does not view his decisicei to keep information from the NRC as either, ,

,

'_

reasonable or tolerable.
,

,
-

'

As we have previously indicated the Board believes that Mr; Seelinger could
- -

,

r have exercised more vigor in following up the corrective' action after the' ' '

Haverkamp incident.n We do find that he did what he thought was within his
authority, He directed Mr. Marshall to see that the LER was read by all shift

-
. ,

{ personnel and assured himself that Mr. Floyd wrote an Operations Memorandum

.

* E
.- One aspect of Mr. Seeleger's tesumony was very puu.2mg to the Board Gary MJ1er, at the ume an quesuon

,

both Stauen Supenntandent and Th0 2 Sunnisendant, tesnned that he depended on Mr. Seehnser for me day.
*

iWay supemnon of Thu 2 opersuan. Tr. 505453 (O. Muer). Mr. Sealmger, ho gver, dad na beheve that,, ,

he had any authonry outside his own cham of canmand (which did na eclude Mr. Floyd and the Opranons**
Departmern). Tr. a427 28. h bemmes even more pun.hna if we examine a relevsrs porum of the job desensom
of the Urut 2 Sumornanders of Techmcal Suppcss'

The overall scop d the respmsibihry of the Urus Supenntanden Te&mcal Suppon is to assist the Umt
.

*

Supentnendet in the irmegrated cperinen, mamtenance and admaristration of a geersung wut at the
, , i

Three MJe laland facihty to annue that the umt is creraied and matrsained in a safe, effacient manner
, ,

.>' and that ad apphcable res.nlatory reqturernerus are adhered to. Dus means that na mly does the incumbert
*

,

e
aa as the Urut Supentmedent dunns the Supntmedent's stumce, but actually asmunes many of the,

normal duties of he Urut Supentuandern wuh the same kmd of authonty as the Supmntedent when
v

*
-

mach authoruy is so delegated and is not in confbet wuh estabhahed managemera pobey as authned in, ,

' '

the Tetrucal SpeciAcanon.
'

Scar Repon, Vol. V(A), Tab 6. It eculd be highly speculauve ct the Board to aseen that if Mr. Seehnger
had been awars of the responsitahty that Mr. MJ1er shought he had and that his job desengsam reinfaces, the,

annamon dunna the uma in questian here mould have been trnreoved. Nor do og traend to imply that this apparera
misunderstandmg was totaDy Mr. Sechnger's fault; it was cleady Mr. MJ1er's respcmaitsbry to adequately inform
has mibwdmates as to what was espected d them. Mr. Meer never made clear to Mr. Seehnger just that,

has mandmg was. Tr. 5047 50 (O. Maar). In any event, == do beheve that this is an Clustrataan cd an overall
*'

managerners stusuon gone a*Ty.,

, -
4 .*
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G.3
fQ;&:.

,

.

d. 's q q.mt,tpM} /w.D.'t'.ja's ,k
e _s . M + c '-

id.. * .[,$.* to be read by all shift personnel which supposedly would explain the new

1#('' % |f M y' M 9 h'. p .t.f 9. Mb s'.*OM' ,5 procedures to be used in carrying out leak rate tests, among other things. See .. .

!?. |,h p. 720. .mpra. That the actions taken did not produce the desired results cannot

..M.E[%}f T WkNNWFk
*

I

h /.I $ , Y .M i,
M f %' @. N $ j M

. be directly laid at Mr. Seelinger's doorstep. In the Board's view, he had every
' k'3 reason to believe that Mr. Floyd, who did not report to Mr. Seelinger," would

',("'6p'k
M.d.Q follow up with the Operations Department personnel. We also note that on or

i.

fi

Mc.k' Q@ft'.
'

;

. o p . ) s [ if d ?i ' j d tj about December 1,1978, Mr. Seelinger was promoted to Unit Superintendent-

['|,'N, .
v.y, N h @'y|" '1['n(.:'.' .?
.|l ,

at TMI 1 and was not present at TMI.2 during the time of greatest difficulties:

'
','f ; r f. in performing the leak rate tests. The Board, in considering the entire record

Y 9.,[.'. %%g$ ,9
e. - .. ,

,
. ' . on the adequacy of these corrective actions, finds that Mr. Seelinger's actions,

a'? . g. t ,* ' 1 ; . ; ., ;'; .1| ty%;' 6 0
P. :. . . while imperfect, do not constitute culpable neglect.

i ~./ . 'Q;Y,if.' ' *;|:''t d v 6.'.
"

54. 'Ihe Board found Mr. Seelinger to be an unusually forthright and candid. . . .

!! p N S.'..d.it.d.f. W . %s ;
|.. 11.". |~. .'. e witness. His admission that he had instructed shift supervisors not to leave tests. .

o u g. .' ' ".

.;L . . ,R e < lying around for the NRC to see was volunteered by Mr. Seelinger and may not'

,,t.Q;.f ; f ;.'A %,. g ,, .
.

, ;,9 , .. .9, have come to light at all but for his admission.
y .* m .:.:..:.c " R :. .J." / ,",'.1, ^? - V J. : 55. George Kuniler succeeded Seelinger as the Unit 2 Superintendent of
% - .

,

.- .
Technical Support in early December 1978. Although Seelinger was uncertain.g * . . *u .. -

..

,

j 7t* T,. ' '. N
. . , ,, ,,

) ?, ' ,
. y. M *f.t * . O e; N ' p.j

whether he had informed his successor of the difficulties with the leak rate test'. .

7
J.,- . , ('lY. 7783 84 (Seelinger)), Kunder had some limited knowledge of the difficulties^

.
.

f,,;, ---] with the tests. He also was aware that some effort was being undertaken to;q'
t

:
-

.

- . s. , ,o .y- * 7,, .,,,.]. %,.} correct the difaculties..

.Q, - - y r-
'

, ? .4 56. Sometime in 1979, Kunder became aware that there was some question.

-/ ,.' , ' . ~ l ', - .r, - , whether leak rate test results accurately reflected plant conditions. Kunder/J' . . - ',

n |, ..s./ n . ' 'F '.: r,:
. - .s .

G , .c,W. y' f.
,. 3 ..,'q ,'. W ; believed the question was whether the calculation used to determine 1,cakage-

-
. s

. .i was in error so that erroneously high readings were being obtained. Kunder
i y*

. 't ,c. .. . A ,.i ~ , ,;; - *|,..*./i.x; was also aware that his department was requested to look at the leak rate test' .- ; .

7. . , .7 s j*. , * ,,$,s.f '. J. .,',v - f. N procedure or calculation to determine if a problem actually existed, and if so, to
.9,;f , , , ,../.,. ; 4. ,% r . resolve it. Kunder, ff. 'R. 4800 at 2 3. Kunder had only litnited recall of how he.

.

'

. ,.< . . . ..
.

c.. . . f J. :i .'..'.L; .. , ',,a| became aware of the dif6culties and no recollection of what was accomplished
-

3 .; . 9;, . J.;.'i|J.j N,.' L. ';. .'w'c . ,
..

'

to correct them. 'lY. 4811 12, 4834 35, 4840-41 (Kunder). During this time,.

.. <. . #- e%. -

'6 | 4 ' f " % Z ;,;*;. ..",,,N, % ;'i Kunder worked considerable overtime and had a very heavy work load,
s.n .. . . > . ! c., *

i," '?'
r. ; * : ,/ .~: a',.s. ' .. .

. '~

:; 6 y **. ? . .* . . . . ~ ;/ . q anempt ng to not only take over the reins of . . . managing the engineering organindon but
g,/* i .'. . . .i'[2 . ' 3,g g. [; g.; ateo take care d the collateral daies of PORC chairmanship, beginning some preparadonsv.

. .,7'

, h; 6,'d '.f ?' .* ,j.9 #.'/ J 9 w.7,d 9 for the refueling outages which [hel was responsible to coordinate the planning for, and
* ' . . ;pjc r' 'n ' , g, . s . , . 2 .1 . . . in panicular, deal with a myriad of issues and problems that esisted at the time to

, h '.,- } |; 3 %' n',,-], v*'M~ ,y enempt to get [himsetf! up to speed on the daails d the Unit 2 systems; that is, to prepare*

. -' f t f y:
.

.-eq' p 7 j y for senior ruaor operator's ticense . . . .

&y.i . .'. ' . .; . 'o ,x ,. a : .4. . -.: .2:, i; < :*q : .. .. , . 4. s'| q., , .s,v : 0
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. :- 4W, y.j 'n. 4803 (Kunder). We believe Kunder's inability to recall details with respect
'*.c

, . '' , .

" . . to his awareness of dif6culdes reflects his actual limited knowledge of these..
"

c ,.v.w '($f| . dif6culties dur:ng the period of operation of TMI 2 We 6nd no excuse for his
+ -

, , , . .

,,

i ,; ,.s',f.b,],J*<'"rj failure to pursue this ongoing problem, and that such failure constitutes culpable
: *"^ ' s * ', ' > neglect.

,
-

,
'

.''t.t 57. Joseph Logan, Unit 2 Superintendent, also had some knowledge of the' '- '~

,

I ( .'( dif6culties operators were experiencing. Logan thought the problem was with the-
'

*-
'-

- ' ' J
, computer because the leak rate test results were inconsistent. Although he does

'
.

,.
,

'

not know when he became aware of the difficulties, Logan does recall having
'

.,.

-
'

-
* - C had discussions with shift supervisors, Kunder, arid Floyd. W. 5117, 5123 24,.

~ Il (Logan). Logan considered negative leak rate test results as an indication that'W- -

.
'

, ] there were computer program errors associated with this test. Tr. 5143, 5145
*

'

', '' ' p (Logan). However, Logan felt that the problem was recognized and the work,
,

.d being done led him to believe that a solution to correct the problems would be
'

3N gi,
.

* '-
.. , . c g 4 found. R. 5119,~ 5133 (Logan). Logan does recall that a change was made, but

, '' .--i has no recollection if it was effective. R. 5134 (Logan).+ s

~ '

']9
58. De Board reviewed several leak rate surveillances with Mr. Logan,--

. ' .' and Mr. Logan was able to recognize the several different kinds of operator
- - .,, . ,

' ' *
/ ~.'<'4 errors that caused these tests to be invalid. 'n. 5153 76. The fact that Mr. Logan, .

,

; had been aware that there were problems with the leak rate tests but had never
'

.

T bothered to look at the test results reflects discredit on his discharge of his.

- '

duties. While his subordinates, Mr. Floyd and Mr. Kunder, should have handled.

- 5 the leak rate test problems, their failure to do so should have led Mr. Logan to *,

'

; invesdgate the performance of the tests and to instruct them that the problems,

y f, 2 should be resolved without delay. Mr. Logan's inattention to the leak rate test
' '

records, coupled with the other circumstances we have noted, leads us to a
' ''

finding of culpable neglect by Mr. Logan..
' ' '

59. Gary Miller, TMI Station Manager and, until December 1978, Unit
'

.
,

,' Superintendent of TMI 2, was aware to a limited extent of the difficulties theJ. .

operators were experiencing. Miller was routinely exposed to several sources i
., -

of information containing data that, if analyzed (such as comparing leak rate ;
. - *

test results day after day) might have raised a question in his mind to inquire.
!,

,-
" ,' ] further. See generally Board Exh.1 A .Stier Report. Vol. II(B), O. Miller

|
' **., ..

9 Summary at 411. Miller, however, did not carry out such a comparison:. - y' ',
- *< *

"In short, I simply did not realize that such repetitive results were being, ,
, ,

''

recorded." O. Miller, ff. D. 5039 at 19. 'Ihe primary source Miller depended
-

,
,

.: on to raise operational problems was the morning conference call. Miller did
*

., .

'

not believe that the subject of continuing leak rate surveillance difficulties was
-

,

'

ever discussed during these calls nor does he believe that anyone ever advised' ' '

,
_ him about such difficulties on any other occasion. Id. The record supports this.

statement.
*

.
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60. The extent of Miller's knowledge :oncerning the violation of the Tech

M.< p 7.I[,N-k','bbbh.N.O.M,([k''h$ .b
i.

.

S ecs probably comes from Seelinger's conversation with Miller on October 18,P,

f,x,p;/n'N 'W W' 1978. While Miller has no current recollection of their conversation, he believes
i A ',p. . .;.(g;,,.@a

i;'

,M. -

' N k@ h ,,.;,J,r- H g . u .pUJit well could have taken place.
. . . 2.

V" fe*7;4!:.h' f.);'<'t E LM,jbd$,h: g- $h.ikh5 61. By Seelinger's account of the conversatien, Miller probably became
.

6.J?E,,'.r7.i.M'.MI that time. 'IY. 4723 27 (Seelinger). Miller also was aware that an LER was issued
aware that the operators had expe&nced some difficulty with the leak rate test at

+ *j : F. :. .%: ; ,;.
, '

. 3 p c.. .;f.q ,, :p 7 7.C.Q. ,' ! ' ."'.?8 (TY. 5056 (O. Miller)), but for the n:asons previously discussed concerning the9 a .- . . :.

;-

d .$'l''iN[^d M[Wij h'}I * .' f, . . Q N '# E accuracy and completeness of the LER (see iIII,1110-17, supra), it is doubtful'i
. . - .

.,
.

fi . .
.

that the LER expanded Miller's awareness. More likely the LER would have
~ > . ~ .

'

,

~U).Q -|;5.- (.C''li,a D. d suggested to Miller that there was a one-time problem (not a consistent pattern
* f '.M .? of procedural abuse) and given Miller confidence that the matter was be8ng

, : p* |f.v'? .c., M'@7, '. '. . ' . . ..t.,.'d 1 resolved. 'IT. 5085 86 (O. Miller).
i r.

,, m e ;, ; j, , .k. ., n.T-
;c ' ,

;

. 3 .

* T. . ..i- U.p ' 7 **f '6 , M . o ' 62. Mr. Miller was not aware of any of the questionable practices con-

, 2 .p'. .'y ? . ; s. , .j;*. t. + .' r [J y' < * f t ,f, , r,'
'

f cerning the leak rate tests performed at TMI 2. As he testified:,a , , .. . . , a ., .. . .v
*

,s.. - . ' ,. . ; -; : , <
{ ,f. .' . c. ..M- y*,,- .

;^..'',,,,~ , : . ' , ., ' I did not know that unaccepable leak rate surveiltance test resuhs wer's being discarded. I''
,

, ,
' ' *' * * have testined before that this is somedung I would have expected to haw been brought to.# . q, ..,

,. ' ' , - .; *.
*S

. u. ; '7 my at'ersion. I do not recall, however, that that was ever done. In rny viciv. the dis.arding
*

.
.

d leak rate tests on the scale on which it was appermdy done was irnproper, and I wcmld. . S . *, , -?, s ' ' ' . ' ,*
;,~~*,.; 'c. ; . , . . ~ . , not have cedmed it." '

-

. .,

.
c.

. ,,i . ' . , 63. Mr. Miller's testimony is uncontroverted in the record. Although we

. . . , ,
. .- , . . . ,

*

;. , ,, .
, . , . ,

W ' ,,2.M,4 , ,, a 4{ .,, . . i ,V
' j have to some extent questioned his and others' management style (see $ IV,153,

,;.i g , A ;f"L .'y,. 7 note 32), we find no evidence of any wrongdoing therein. He clearly had no:
,,

.

. j, . . . f ; ' |/ ' '
,''.s., .b,.,.p.- direct responsibility for or knowledge of improper leak rate practices at TMI.'

-
. .

'' v '* ' . . ' 2. The Board finds that Mr. Miller exhibited neither dereliction nor culpable
.. g . / C,; ; ' ** c. . , J *,g '3 ,. * . neglect in the performance of his duties.

..;
;,

.C N f.', . | J. ' ,*;, " " . b .. W 64. John Hertein, Vice President of Generation, had no knowledge of
,

.,.'',J..;,, 9 'Y;.'| @ ; " ,g'N,'.'
'

* ,
% , m .1 ;... the difficulties. The strongest potential source of information that might have

. #:

. . ,7, . ( 7, . , % ,;o, ,..; .,;,,.; .i.s:. . .
e alerted Herbein to the difficulties was the Licensee Event Report 78-62/IT. On*

.,
t

,.
- ..;b November 1,1978, Herbein signed the transmittal letter sending the LER to. q, ,

$,'..4.i.
* " '

. , . -' , . . . , . . : .: v ' e. .. . . , . , . - the NRC. Herbein, however, has no independent recollections of the LER
.. ..

. . f c .N ' , ' n " J. q or surrsunding events. Herbein, ff. TY, 5268 at 10-11. The circumstances
s 3.'., . i, 'J ; ''i ; ',' h.i.'*(;< .

.)
surrounding the preparation of the LER and Herbein's signing of the transmittal

; c, f; .y 'f,. c,.
. e

, g,...,j.j leuer are covered at iIII,1110-14, supra.
) *
. , .3 .

.

65. The LER failed to identify that the sources of the problem were repell-...'j ; . y,. 3 r c 1,-

0-). h.,N.'[ E.y 'h,' ',j.f * h]
', .

| .Y:g J') tive test results exceeding acceptance criteria, and the Operations Department's
*

'O!.g'.f.i.'..'fi.*L'#".6.9J|.k,2;%(. lack of confidence in leak rate test results. The LER also failed to point out that.

* ' (' } J j;/. Q4.1. 0 .[p ,.7. .A '' ", the solution to the problem had been the decision to round off test results. BoardP
. , $,

. . s. ...e..,

f,*;/ ,M.97|b.,*9, f.lj.'.'!* :V'Q i. '; N'j in the LER, the Board cannot impute knowledge of the difficulties that operators

'.

? Exh.1 A, Stier Report, Vol. I at 143. Given these inaccuracies and inadequacies

d'/d.['[@i''.k.;j,A[;M... . /.3
.c

(.lL. y. *

o. .n,y . Py; . c,,d ' fQ.' .'
,

were experiencing to Herbeln. In fact, to the extent Herbein would have had any
,
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..T, 't;. .' c.. ., . q, .

' s ?. . . ; question of the existence and subsequent resolution of operators' difficulties, his
. . , .

'

, ', f,\ < u ; $ f ' $j questions might have disappeared the following January when the NRC notified

-

-
,,g s

" ) ~,E,*/,, f m,.O ' y.e V.|
- - . . :. .1 . Z , .g. him that the LER had been selected for onsite followup. The notification stated '

.

,

' ~ P ;. '3 that "the inspector verided that the reporting requirements . . . had been met,..

.,'y.;tr-/;.i, %,v;'6. ,;y that appropriate corrective actico has been taken, that the event was reviewed'

*
; :cf .@,,* by the licensee as required by Tech Specs, and that continued operation of the" 0' "-

' -
p

.. 5 2 facility was conducted in conformance with Tech Spec limits." Board Exh. 20,,
,

- Haverkamp Testimony, Exh. E. Enclosure at 10-11.
~ '.~i

.

.

. ' , .'' ' '

66. While we conclude that Herbein and Miller are not chargeable withs. .,

'| ,y "culpable neglect" on the speci6c issues before us, neither do w wish to imply
' --

,
. .-

.,''', '.
' '

. .?,' i any determination that their conduct with respect to the leak rate fiasco was all, .J.
'*-

.y ,.4- '1 that it should have been. The record indicates that there was insufficient depth:
,

. ~ ~ ~ , of senict management capability at TMI during much of Unit 2's operadon. Ibr.. c', ,
,

. . ,

. , ' ' . , y , " % .. ,N many months, the post of Superintendent of Unit 2 was vacant, this at a time
1^ $ i .

"'"
when the unit was in its Inidal "shakedown" phase of operation. No one was

i s? j ever formally designated as "Acting" Unit Supe &tendent and the record reflects. ;. g .s,

-
'' ''

' . . > , differences in the minds of Miller ard Seelinger as to the scope of the latter's.

F. . , ' ' .,,'

responsibilities. Sedinger Prep. St., ff. Tr. 4623 st 6; O. Miller Prep. St.,'
. ,,

ff. Tr. 5039 at 6. In any event, apparently Seelinger was overworked and it'. ' , '
'
. .

,.

N, '

is clear that Miller was grossly overworked. Miller testified that he worked an
. ~ .

''
' ' '

average of 80 hoc s per week, far more than should have been required of a,
. -

*

; person in a senior management posidon potentially affecting public health and,
,

S ' #
.

.! safety. Herbein knew (or clearly should have known) that his senior managers. -

..h were welched too thin at TMI, and that this might compromise their ability
IJ to do their jobs properly. Yet no effective efforts were made to remedy this,,. .. ,

, . - situation.

. - ...
'

C. Corrective Actions for Technical Errors-. .

. .
,

,

# - '

- 1 67. Despite the fact that there were many difficulties associated with the leak
-

.

;,
'' - *

rate test, only limited corrective actions for the technical errors were taken to cure
''>

the fundamental deficiencies that caused the dif6culties. Two such corrections |

,

.

a.,. are discussed below. That more corrections were not made or attention paid j
.. .

,

'%,.
~

P

. ~ , , to the host of de6ciencies with the leak mte test was explored by the Board
* ' '

,
,

*

with a number of witnesses. One explanation is that operators felt it was being.
*," -

cured. Chwastyk, ff. Tr. 3407 at 31 Phust, (f. Tr. 2511 at 3; Frederick, ff. Tr. 2447
-

. ,g
i

,

' "

' , .
'

at 4. Another was that the plant was still new. Adams, (f. Tr. 3776 at 2 !
.,

' 't
3. Virtually no one seemed overly concerned with the problems., . , . . .

'
68. An attempt to correct leak rate test problems was prompted when in

?
.. ; February 1979, the collection rate of the RCDT began to increase. This high,

T'

1 rate of collection had not been experienced before at TMI.2 for any extended.

;V.- period of time. Stier Report, Vol. I at 91. The leak rate test calculation failed
|

'
t

,

., . u . .
, , . 3 g

|
-a

. , + ,
i

's 742; ., . .+ .

,

,

a .
' . ;

l
*

: 4,

i

;
. *

!

l < l
.

,o g. ~ , * F * *
.

. . .

! ,

, ,

*

), . , - -
' '' *

< > .

S* '*
.

^
,

, ,

. ; .s ; . ;
.

!

*
-

--

c .. . .

,

%. ,- 42 - . *
.. ,.

, _ . - _ -- ...m ,-. . e--) m- - . . + - - ev
'

I*++e- e -*mbe - * -I-"'"-"' - ""



. m - ;r - mx- . .: , ,

--

.,
, , , , ., ,.

2 - f.h;rm s JQ }.r . :,; 1. . "'O j..;|y .~ '
~ ~'

h.a, ~~s. .m. : ;o 4
.

7<

. ; .'- :.
.. :2. .,4. ;1. .;; * :

~

. '. . . . . fj G|. se
' s . .a.a !c t; y

, > .
.:<

,. ~, , - .. e ?. .J' s ;-6
.. . .. . .

6
~. .,

f. .. ' ^ ,.
*

.

e*4 * .....

.- n*,/.

, c m w s ; & ;5 ,'<.' Q . g |:y put
., J:::"

,...o, , -
-

fe,: n-t .. ,y ''2,.'x 'W. 7 ,
.q- . .c

' !. 1,' * . ,
... ..

. .
,u ; , :7 'y, I. t. 0

** '

. %. w9.; d; t . . ;;; p ? > .- ..
. %,~

...; - .r . .

n v. o . s . _ L. .- ~ . -x , u y ,, .
,.

.

, a . ,. i. ,

a;c. . ..,..:.c_, . , . .
- < *

,
.

.

..
.

. ,

.* ~ ~. c.' ' .:; .
. "+

w ,~;w;m .'..y :, . ; s . . .
.

.

, . .- f, . h.. .Su e u y r .. 7* %s: h.. . +.
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'

..y :..x. ?..- s. n ,. q.. . . . . . + -s- .
s

, y y . . v.. . ; y,.e, n.
. pp ..J

I, ,c

a. " af.W. 7,rp3 y. . - Q. ,,g 9,3,,;3,.'t' ' h,.* ,.
3. ;;. _

1.3 3 - .. s.'' I . I,N ' t. % . 4 ** s *'f ' Ih y
h,WgMP.:./p;W.7,0,p,t. f',[M}I jw%

. ,g, ,5.m|+4xs. %,/G|:|.ff!".C;
s w m;;q

.

.to convert RCDT collection from room temperature to RCS temperature before

9. McS/?dM.f.*W. M.:]d,Mgl%;$i?.%'M@it us subtracted from' gross leakage. A volume of a given mass of water is 1.4
WP,$

'%ga.{.FQ'M.hMio-N69. Because of this error, the calculated unidentified leak rate was overstated |

}@4[[Wk[[hM^.
'D times greater at reactor coolant temperature than it is at. room temperature. Id.

"i

Q $ y M | $p @h.M p f G I( Q ' h M.
,Wr

? ? by an amount equal to 40% of the RCDT collection rate. 'Ihus, when RCDT !

M .$,[n*,75fA UMM collection reached a rate of 2.5 gpm at room temperature, the unidentified
@y;je f .;,T t". M . leak rate calculated at RCS temperature would be greater than the actual

.H;4 *% $ Q 3 % ..,'.rpfl.6 %jl
,

'

c: e.f' unidentified leakage by 1.0 gpm, even if the actual unidentified leak rate had

2:y| . 4 y,; p. .di.]f}{ .-;f;|,','.?
not changed. This rate of drain tank collection (2.5 gpm) was reached aroundvtJ .

February 25. Id. at 92.
,

:.. f:7 ? $ ,| y ;;. 3Of Yej.f,* '|;Q (- 70. Having recognized that RCDT collection was driving up the uniden.
.cf N

. .

7 ;,' M fj,'';O. 2 / M |/. N .J; j tified leak rate measurements, on March 16 a procedural change was made to
.

3., . ,_. .W/ . .,3. ;: %.,. e.SJ ; Je.. .W:,'.'' .'-f, correct the calculation error that was causing RCDT collection to be under;"

t
f7 ..fi'

-@@. -%@ .
e.

stated. Thereafter, each test calculation was supposed to be corrected for this
.. .

;
p ., :3 q;A. ".;g , ;ig/j ''['D,/

: S

g ; f. ! error by hand. This change, however, did not produce the desired result. Op-, . . fc. f. 4 ,, .

O '3 $ + g .; ,p .' ; erators continued to experience dif6culty in obtaining satisfactory leak rate 1 cst"
.

, .

: f.c 7. i ;. G', . f. j , , results. The apparent reason is that an inaccuracy in the make up tank level' ' '
.

,

.' : ' 'R (i
,'T ;,d gN, ., |.

.

transmitter continued to cause a 20 to 50% exaggeration in the drop in make-up' '

. ' ^ . ;. . V,T. b j tank level. 7herefore, if RCDT collection were 4.0 gpm, the error in make.up'
'

.;: ( ;* , S j , |'. ! tank level measurement would overstate the calculated unidentified leak rate by'
,-.. .

[ .M( ', , 1.1 to 2.8 gpm. Id. at 100.
'5

. |T, '
*

% ,.s
*

,

J., ,y ' 71. , The second, but largely insignificant, attempted cure to leak rate test
t j . y . ep, . .# . 7; , "

9 '

.
a

dif6culties occurred in the Fall of 1978. On October 31,1978, the In'strument -~ .,;. . '
Q#, f,i. .

,l. e ip.

e. . : ,, 1. Q . '. " . s.' [)..
t F f' and Control Department reported a problem. The. instruments for both the wet" 7 icy P -

~

.@ h reference leg and the dry variable leg of the make up tank were connected to a|? cr / . c. ' .

*

" J . ,. G . ,( ' , . 1, . .' . ,y ,y 4 ' . .' ..n
' i .

.

common set of sensing lines. This arrangement made it impossible to perform
-

. ',-..

. /? . q . . 4 7 /| . . maintenance on one instrument without affecting the other. By November 9,'

.

7. f. 'JN ' ff '.f N '.
'' 1978, installation was completed of separate sensing lines with a commont 0; .N |

" 9.i.V, / " ' ,,['3,i Q, y$;f-4)
?. S.j, penetration on the make-up tank. Faegre & Benson Report, Vol. 2 at 65; Stier :

- ~' .
Report, Vol. V(D), Tab $3 (Field Questionnaire). 'Ihere was no apparent overall'. .l . ' . , -'I . -

,,'.Q,,'.7'Q,e.,;Q(,JR.y-(.-!! f' l'.' ; * /f, -|
-

.

benefit from this change with respect to the subsequent accuracy of the make.up

. . . . . . .:c . . . . . .

. tank level measurement. ir
. n: .., , , ,

. . ,

"', .A c / '-i ''g;. g .t;.2,yc.C'.a' ,'i. < . : . . '< t .a , . m :.
.

,

,

.
- \

',

. ,, M. , '' Q. . . J.. c..M. m% f. ,%.'',' D. Pressure to Obtain Leak Rate Test Results That Did Not Exceed i-

..s . . .

k . .
-: W. c

..

. ' . " . Technical Specification Limits, o. .

.c. h..; '. . - , :4,
c .; . , . :t. -

.. . . . . .
..

d .
...

'b. , ./
'

72. This Board examined the issue of whether operators felt pressure to; ,

v obtain leak rate test results that did not exceed the Tech Spec limit.
i 7 ';# r 0 f , ', T . g?c; 4'r .Q.9 y J.)
' r e. ': 7,7 ., 0 .,

IVScfM,k-y.S 73. CROs felt pressured by shift supervisors and shift foremen to obtain
'

y|.p$,4.hJ f $; .,0 $?%, .;id.W.J Uy p. . f,.;;jsupervisors. The evidence does not indicate that shift supervisors experienced
test results under 1.0 gpm. Shift foremen felt similar pressure from their shiftQ. -. , , eg ,-:.y .g
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a,7,,

,+.~ ,. .

. t,p e.' k j similar pressure from their superiors. Board Exh.1 A, Stier Report, Vol. I at
.

c5

5 ',J .s 's t g.f, N. ".* 1 124 25..
'

-( >% f+ *,'.j 74. The pressure felt by the CROs was depicted as a general sense to keep.c..3 .

.

.. .

.y ;4'5);y ~ .,/$,'d d the plant on line (td., Vol. VI(O), Illjes 2/7/85 Interview at 57 58); being asked
, . . |t; ; a , ; . rf .; c R. e ,-[. 'd questions about the status of the leak rate test (Board Exh. 6,01 Report, Exh.10,.

c 5 Cooper Interview at 24; Chwastyk, ff. R. 3407 at 6); and being told to get a goodM1- t. ' > '
,

.', '' '
- leak rate (Coleman, ff. T r. 2579 at 2 3; Th 2586 (Coleman): Booher, ff. Tr. 4175

* .

{ - '> - . at 3; Stier Report, Vol. VI(B), Congdon 4/10/80 Interview at 2). Despite the fact
- '; ' 4 that some CROs felt pressure, that pressure did not translate into a sense that

. . . . . adverse action would be taken against them if they failed to obtain a good leak-

' , ' ' rate test result (Booher, ff. R. 4175 at 3; Board Exh. 6, OI Report, Exh.18,
'- < .

'

". -

i Wright Interview at 109-10). Some shift foremen felt pressure to keep the plant,

, .

~'

'6
'

( on line as much as possible. Board Exh.1 A, Stier Report, Vol. VI(B), Conaway7 .

2/21/85 Interview at 37 38; Board Exh. 6, O! Report, Exh. 30, Guthrie Interview., ,

'

at 45-46.
c .

-
. . . .

-
.,

.
,

, V. DISCARDING LEAK RATE TESTS-

*

Were imaccepable leak rate surveitlance test resulu required by Technical Specification
4.4.6.2.d discarded? If so. who knew of, conened or directed this practice? Were unacces.

'
'

able leak rate mrveillance test resulu discarded in an atterns to hide thern from the NRC
,

,

P

,

, CLI 8518,22 NRC at 880, Issue (c).
'

- The Board adopu and sets forth below GPUN's Proposed Findings 180-191,,
J' ''

except as changes are indicated by ". . ." or by brackets.
,'

> .
'" l. "Ihe third issue specified by the Commission in this proceeding con-<

'

- . - cerns whether unacceptable leak rate surveillance test results required by Tech.
.

Spec 4.4.6.2.d were discarded. If the Board found that records were discarded, it-
. t

was supposed to determine who condoned or directed this practice and whether. .

there was an attempt to hide unacceptable leak rate surveillance test results from.
^

the NRC. CLI 8518, 22 NRC at 880. In connection with this issue of docu-,

mentation, we also explored the operators' compliance with related paperwork
^

- - requirements, including logging and bling of E&Ds." |
* ' '

,

'

2. "The administrative procedures applicable to the, documentation of leak
1; . - ' '

rate testing are discussed at (OPUN's] 1181, 91 94, supra. (Summarizing the ;- c. ,-
*

key requirements, records of "surveillance activities" - including the resultst
,

of leak rate tests - were required by Tech Spec 6.10 to be ' retained for 5. 1

years. Ibrthermore, AP 1010 required that any surveillance test that had an |
*. ,

'- + unsatisfactory result - e.g., a leak rate test showing unidentified leakage in
'

excess of I gpm - had to be documented on an "Exception and Deficiency
*

, , . -

List" and filed.] The plant records at TMI 2 show that the only leak rate
,' tests ever ' filed' were those showing' unidentified leakage under 1 gpm. Board'

,
,
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k,

.
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,

a, v. _- .W.#v'y/W.. .;, H

h;. h @a,v. s, m . Q $ 4 %.. . -
.?s .v.?

)p,wk 'Aj Exh.1 A, Stier Report, Vol I at 60; id., Vol.111(A), Table 1. Stier estimated.<*

,$D[N.[k3 N Yj hh .that at least 50% of all'the tesu performed were discarded because the results

sM4 showed unidenti6ed leakage exceeding 1 gpm. Id., Vol. I at 60. MPR Associales

0%;df.NW @&@ $y$Q T b NJ,rM W| M l performed two statistical analyses of recorded tests. Id. First, they determined? d'%'Q%'I@E
n

WM i that the variability of the frequency with which tests were filed was high,
M N; f/"') indicating that tests were filed at irregular intervals and raising the possibility

. ,

(Y'9/Jd.",,N,6 . that significant numbers were discarded. Id. Second, MPR plotted test results[ . . ,G;7, . v,.W / :, ..'@./.ij;'3.9 ',M'';i1.~3.f'ff,9N %I @as histograms, and from the apparent truncation of the resulting distributions,
%

. c) .. .

estimated f.at about half or more of the expected results would have exceeded
..;.: ,- ['E., $ .:'.j a,.N @ ' s [.4.;
J D.7.; ,-(U.' '.",Z. u ".Cy.1 r .$. MM;[. . 1 gpm but were not filed. Id., id., Vol. IV(A) at V.2 V 8. Testimony obtained

C from TMI-2 personnel indicated that as many as two or three leak rate tests. 6 * . ( .J : -f .

i$ .S. may have been discarded for every one that was filed. Id., Vol. I at 61 (citing
adip *'~,.'*/-I',[M.V.j/Yh)jO C.N.,,.

N.;t l. the Interviews of Smith,2/8/85 at 70; McGovern,2/6/85 at 15; liljes,2n/85 at

,t . w| y,, WQ- y,@{;,j 1011,114; Faust,2/19/85 at 138; and Adams,3/8/85 at 81)."'q|, ' ,

. : . p J ' ,.,4 . 2 : f ',C . . e | ' ', . f. 3. "The practice of discarding leak rate test results greater than I gpm
i .

' h O , ,| i
'

began at TMI 1 and carried over to TMI 2. Tr. 4325 (Smith); Floyd, ff. Tr. 4894," J '. [? V, , (',i W" ., . 9',
W.[d at 2; Board Exh.1 A, Stier Report, Vol. I at 58. Every CRO, shift foreman, and

. .'

, .i y " , . ; . ' { j <;'J; i. Q 'f . , ,.. '
-

. . ,

7,. 91 )" shift supervisor who appeared before the Board, except Frederick,S estified thatt:

***;. .

; . : ' ' '' he was either aware of the practice of discarding tests or personally discarded
, '

. . i
'

.,T' tests. TY. 2250 (Hartman); TY. 2544 (Faust); Coleman, ff. Tr. 2579'at 2 Tr. 2673
' "f ,' -)j (Wright); Congdon, ff. Tr. 2709 at 4; Tr. 2795 (Scheimann): Cooper, ff. Tr. 2835

-1
-

.
, .. , .

'

.A ;,. -9 . .
-

,
( ' ,. ". ;f at 4; Tr. 2958 (Zewe); liljes, ff. Tr. 3010 at 2: TY. 3110 (Conaway); TY. 32W' " . ,

' '

.~ e,' y, ,t 'M (McGovern); Tr. 3243 (Mell); Kidwell, ff. Tr. 3285 at 3: Tr. 3487 (Chwastyk);

.. ,
.

.,

..e.7'. c. 3, s .i u.
.

5:$, A. Miller, ff. Tr. 3608 at 3; Hitz, ff. TY. at 3: Adams, ff. 'IY, 3776 at 2; Mehler,
,

.

'..a . . . , . . : '' a ..' u ff. TY 3842 at 5; Tr. 4007 08 (Olson); Hemmila, ff. Tr. 4039 at 3: Tr.4115-

,f'* # . ;. /1",. .,1 ' ;3 (Outhric); Booher, ff. TY. 4175 at 2; Hoyt, ff. Tt. 4233 at 3: TY. 4325 (Smith);
' .'.,,

,;.,,.i|';'c,1. K ?.,;* ff. O,r '. '

Phillippe, ff. TY. 4432 at 2 3; Bryan, ff. Tr. 4540 at 2."*
.

'

4. "Descriptions of the practice of discarding tests differed somewhat- .,. .-;.p ..

'
. . . . , ,.

. 3 f c;s. V. among the witnesses. Some witnesses testified that CROs or auxiliary opera-
.

n J . , ., ; .a
) ', v,. ,

|; f . >, tors were dispatched to search for leaks before a test was invalidated and dis-t: ;
.

+,s
. T. 3,7 J u

,

-
, . ,

, .

.: carded. Tr. 2250 (Hartman); Tr. 310910 (Conaway); Booher, ff. Tr. 4175 at. 'Jr , .,. ' ; 'b ;'s . ,% ,,

, ' .~'

C, 2; Smith, ff. TY. 4331 at 4. Other witnesses testified that they compared the. ' . . W , . J "n *, i .' c ^. . . 1 f, y^ , , , '. .g .7,';)
'

,

leak rate test to plant parameters if they found that the leak rate test results

Q,' ? I ', (y.y . ;c. y .,7 e " i., .
were inconsistent with the plant parameters, they discarded the , leak rate test

9 results greater than I gpm. Tr. 2817 (Scheimann); Zewe, ff. Tr. 2946 at 3. Some
. A ,, ' Q ...f 9'' .r

.

,
.

operators testified that results over 1 gpm were given to the shift foreman to

.; , ;p.' j.fjf '. ' 7 . k{ | *'M
'

. , q .. ; . ; t,.c. y .a . . . .,

- I.' discard. Faust, ff. TV. 2511 at 3; Congdon, ff. Tr. 2709 at 4. Most operators, shift

" ] .g[; *b. ;,,, w. 4j ', r, .". ~ ? '.' y) 1
"

.: foremen, and shift supervisors testified that leak rate test results above I gpm, ;, [ W f,' j.

O 3- .

were retained until a leak rate test result below I gpm was obtained; and then
. ; ;* . ..L :. .n - .:n:
| j,7. % , s '. pf . , n . . s. , '. i* * N.y

"Od.'Y'M*J " Fredenck tasdad est be save se leak n:e tests to tus shaft rareman and ou una.m that the tests were bestig .* y * * Q'N i '. '', ,.;t
*'

,. . . .

. . ' k . .b. [. , . . ji% c t .
&acarded. Frederd, fr. Tr. 2M7 at 6.

3. , * ;, , ; . .-
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'
the tests above I gpm were discarded. Coleman, (f. "!Y. 2579 at 2;M Congdon,-- "

* M d.P.D;f,Mb/%,. J ,' ff, n. 2709 at 4; Cooper, ff, n. 2835 at 4; Illjes, ff. Tr. 3010 at 2; Tr, 3243Y
N V.J.f; Q.;s W . .f.

, f. . . (Mell); Kidwell, ff. "It 3285 at 3; D. 3487 (Chwastyk); A. Miller, ff. Tr. 3608
..m m.y.PrrNp/y, c.e '.'.n., 7.:" at 3; Adams, ff. Tr. 3776 at 2."
y N.y .,~ .. $c ;a.4 f e <p . .. 5. "James Royd, the Unit 2 Supervisor of Operations, was aware that

c . ,

.j M g:
4> e C -
'.' % c, p / 3 y'E, ,yq~ . . . leak rate tests were being discarded. Moyd, ff. Tr. 4894 at 2. Roydy '

'

.. .. maintained that he never directed that leak rate tests be discarded, but the practice
-

V
. t, ", .[ . , f. , , of discarding tests carried over from TMI 1. Id. Royd was also of the ' opinion

'
.

T . - L that blatantly bad leak rates (for example, excessively negative ones) had no, , , ,
'

'. " . , ' ' , ." connection with reality; consequently, it was permissible to discard them.' /d. at
" I'| .* *.-

'"

2 3."[Be that as it may, Royd was in charge of Operations at Unit 2 and he.fv ., . 'f "o . t
'

f probably knew, or certainly should have known, that many of his subordinates'

7 , t .., . ; J were systematically throwing out tests showing unidentified leakage over 1 gpm,
. y

b, J, without regard to their validity.], .
''

, 3

6. "In early October of 1978, Jarnes Seelinger, the Unit 2 Superin-. . : ' ' .,4 ,
.- ' . .

m
'

' ':, tendent of Technical Support, became aware of the practice of discarding-e 3,

(seemingly]" valid tests above 1 gpm and running another test. 'lh 4745i, ., ,

,

,/ . . J (Seelinger). 'The extent of Seelinger's knowledge of the practice of discarding
-

.v. - , . IS tests, and the actions he teak when he discovered the practice, are discussed at.
'

,

'

[GPUN'S],11103 105,108 113, supra. In sum, Seelinger testified that after'a
'. - - '

- ; meeting with Royd in early October, he (Seelinger) agreed that the Tech Specs.

- - '

' , , - ',i. .p required one leak rate test under 1 gpm every 72 hours and entry into the Action.

'',?, Statement only at the end of such a 72 hour period. Tr 4764-65 (Seelinger). Be-,
' ' ~

. , ' . y cause Seelinger 'did not particularly care for the interptetation' and he 'was not
.

, ,
^

.. ,
'

' -

particularly crazy on having the NRC involved with that interpretation or finding, . -

, .i . [ ^j- '

out aboist that interpretation,' he subsequently advised one or more shift super-,
,

' '; ,
_.1

'

visors 'that the tests were not to be left out and lying around,' where the NRC
- *

. .
,

, , , ,
,

,
M* '

Coleman tesdad Gat a me occamon he cetamed a leak rue test in ascens or 1 syn, s;gned $a test. pus n*
.

*

en his stuft fcreman's desk, and a short tame taier, thne people came out cd the shaft supemsor's omco and ons,

told hun that they dad not wans to aos leak retae that anceeded h Tech speca. After that inciders, Coleman began
*

.' | esowmg awey luk rue test resuha over 1 apra. Colenan, ff. Tr. 2519 at s.
-

,
, ,

M-

f We say "aestungly" vahd becoues, as we have fcnand (see l!V.14d, above) te acrors bush into the leak rete
-

' '

,
i * -

tant made it inheretly urtreham. The test at Tbc.2 never was "vahd" in the sense of consisternJy givmg an
. /.

~

.? accurate measurement of urudended leakaga on se other hand, the eparewrs did not understand the technical..$ .-
. . , . ~

'
, defects in the test and had to deal wuh the tat resuha as eey appeared. Tks, fcr starriple, when an cprence ran, e . .

,, c% ' a test abwmg 1.2 3;rn and there was noihirig he cald poet to (such as operator error) to invahdate the inst, he- ' - -s, ,1e,, was requared to go area ihe Actum stsiarnant.*

, - *
G* .

staar and MPR anemped to deserwune thrmah e.rnp pwnp data times danns whach adual idended leakage,

;

- ,' - 2
., -

1 probably dad saceed the 1.spm 140. see suer Report, Vol. rV(A). N Nurnero6s Esployees 46spiete h Suer,

hndiries. argsang that ancessive urodentaf4ed leakage m!y occurved ea:ve a tesef penod in October PFs 225" ,t> r
, 'It 1

'
236. We ase mahans no 6admas on actual uradonnSed leakage par 9y beseuse it wca.14 be sacrwnaJy darneuh to

- *

,
, , ' do ao cri the secord before us but, move fundametaDy, because a,ch randmas are not'necessary to resolve the I,

-C-
issues bdore us. Even af a were pcssit4e now to determme hesicric urodarsafied leakage, the rect remaas that the*

, enployas did ace know was a was et ihe ame, sacap for h area data bang siven ihen by h luk riisn
,

*w
. . ,

-.

tam. They never$eless emurmaed to run the escscs wubcut any rehable basis for behevmg est na cperatam ws: ).A- . . -

i ' ' *

, [ s ,. . , * , ., . la cortmumg conformuy wuh the 13;rn tro. l
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. y ~,a r.'. , f. p. a .< .,

c .. f ,n. w% ;%. a. ,,g- . ;2ip.m

., a,0 3 .M . might find them. Tr. 4756 (Seelinger). After Haverkamp's visit, Seelinger stated
.. |.,;.4.fg'M,'|, P.N 3.b.y%k,i,.i'io,qQ that he interpreted the Tech Specs to require immediate Action Statement entry
%g,;,d.M-kh,,%,h!.[1' on obtaining a test result greater than 1 gpm. Tr. 4758 59 (Seelinger). Such an

'. . . :.

interpretation should have ended the practice of discarding tests. Id. Seelinger
&; M. .;';*'j77.:[$e 4,''. W [hdhk.%

.,

"j7.M)W*[f$ ;%'f acknowledged, however,'that he never effectively put the word out to the shift
>

, .- C :' d. * J;?$ supervisors to adopt the new interpretation of the Tech Specs. /d. Therefore, the
,

, W. g '? ', 'Y # y.. e ,;|,g;;. practice of discarding leak rate tests app'.rently continued,up to the accident at
| ~. ::-;, y V. '. (|MJ; .<p s.,.Q .', ;, .. . ,; . . .. .h.[ *'.TM12."

3: s
, .

- ' ''''

.

.- Q | J.J.t:~. x ...;f f *; O / w p 7. "Operators did not log the starting time of the leak rate test (as required

' ,'... / C.j[.P * h d ( |-j O 7 . *;4; T t . )
by AP 1012.] See, e.g., Tr. 2496 (Frederick); Congdon, ff. Tr. 2709 at 3;'**

. . . . ,

. ',.',',5 McGovern, ff. Tr. 3148 at 3; Hitz, ff. Tr. 3664 at 5 Tr. 4116 (Guthrie); Bryan,
.

''' ff. Tr. 4540 at 3. Some operators did log the completion time of leak rate test, . .s.| T. J.,y ;, 3 ( '.j,, .. < ?
.4) results below 1 gpm. See, e.g., Chwastyk, ff. Tr. 3407 at 3; Smith, ff. R. 4331. ; .. . i . ff J. '

*

, : . . . ; . '.t. g . y ,, $. +S X"Ac.
''

- 0 ,i at3."
W . Q ,c ', [', . ' |f, ',..;

.,

;U :. 8. "No EADs were ever filed with any of the leak rate test results at
,f ' . g ;.g. f ; . y|J' g , (,7 ',.)

. .
, ,,,

; TMI 2. TY. 2268 (Hartman); Board Exh. l.A Stier Report. Vol. I at 60. Most
"

' , , ' . . , . ; - ,s * 4. j ' , -( g witnesses testified that they just did not think about using E&Ds with the leak
,

rate test or had no explanation for why E&Ds were not used with the leakL7,1. + 'r, <. . . . . -

|' i rate test. TY. 2452 (Frederick); Tr. 2671 (Wright); Congdon, ff. Tr. 2709 at.~ ~'
';,. ,

,

', 3; TY. 2794 (Scheimann);. Tr. 2988 89 (Zewe); TY. 3668-69 (Hitz); Mehler,d' '' '*.
,

ff. Tr. 3842 at 4; TY. 4078 (Hemmila); 'IT. 4742 (Seelinger). Some witnesses-
'

- - ... ..
' *~

; ; f testified that they thought that the E&D procedure may have been inapplicable'
.

,,

c- .|- to the leak rate test because the test was conducted on the computer. Tr. 2911
.m .

.. ,. 4 ,5' (Cooper); Tr. 3018 (Illjes); McGovern, ff. Tr. 3148 at 4; Tr. 3524 (Chwastyk);'

4 ..

. 'w ' e .'a Tr. 4346 (Smith); Bryan, ff. TY. 4540 at 5. Finally, some wimesses claimed that.' ,

[.,;,, .'. 9. the E&D procedure did not apply to the leak rate test because the test was a' '* *

J tj .; . 6. i) . c. 1 t routine surveillance. Tr. 2545 (Faust); Tr. 3018 (Illjes); Floyd, ff. Tr. 4894 at'
.

':^ ;. " 3."- . '
. . .,*,

i ..'
' -', '. -/, 9. "Based on the evidence in the record, it is clear that TMI.2 personnel-

.- . .
,

j ' ' "- 'f. uniforraly failed to document leak rate testing properly . . . . Leak rate tests*[, *
.

.

, ' , "
-

f,' ,,
,,J were routinely discarded by CROs and shift foremen (if they registered more.; , ,

- .

,

than 1 gpm without regard to their validity.] Shift supervisors were aware of this,' , ~ , ' - ..
. ' ' '

. ,.

,.,r,,,' . c ,,. 3 ,; practice . . . . Further, James Seelinger, at one point, told TMI.2 personnel not. ..

(., ,' ' ,; '. . . , ' ' , to leave leak rate tests lying around. This instruction may have led at least some. j -

.. ,

fp 2 . . ~ .' ,' ,U TMI.2 personnel to discard leak rate tests so that the NRC would not discover"s
,

.. ; 4 . .; . .t the m.''a . . .
,

, '

, ' . / O ' ' ,1 ~
, _ . . ? c. , ' , 10. "In addition, TMI.2 personnel failed to log the start times of leak rate'-,f .,,

.

, ' , ;. , J- tests and failed to file E&Ds. Board Exh. l.A, Stier Reportc Vol. I at 60. Floyd.' , ;. g ..

. y :s.. g ;L,.e ,3, failed to enforce the application of the E&D procedure to the leak rate test. Floyd,t a...;,

..i..."- ff. TY 4894 at 3. He claimed that E&Ds were not filed because the leak, rate-. ..s- .r . . . .
- . ...

, . 4 . ' r ,'. Y . r, '',gq /. M .6
1 ,

test was run more freqwntly than required by the Tech Specs. Id." (While true,'

'

c. ; 'A', 'N' that. factor is irrelevant. The practice of discarding seemingly valid tests only.
, , ,

- . - ' " w.....,,,
4 '''. ,j 3
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f.hh'.bk:''. ?.b,b?N..?.

[N(.g.y;h.Nr-.
W. fi mere administrative default. The individuals knew or should have known that the

g .c .J FiW e; s?, because they showed unidentified leakage in excess of I gpm - engaged in
--

,
-

'

y|; 9. ' 11 ,by virtually all the CROs with the knowledge (and some participation) of theQ,N|h
, ,

Q/j. W @,pf.|?f...W s.'.T ',..#:.:.f
'

shift foremen and supervisors - was, in the Board's' view, much more than a

1 t
u . Mf.N. . ,w ;f. y. ;

$: , . -- '4;'-
:

tests were supposed to have some safety significance. Drtection of"unidentified,
-,e s ,

e ' ' ',d/ . (,' , j,gsd . . .
. v.:? J ; leakage" is a red flag of that. When coupled with the practice, by the same

Y M3 a '

individuals, of keeping all tests that registered unidentified leakage of less than,
,,

"5, . ','
. i '

-

pattern of conduct borders on falsification of test results." It is no answer to
1 gpm (but for which there was no technical basis for the differentiation) this

-

,"i. *

' ''
, . ,

say that the discarding of tests "came over from Unit 1."'The people involved-
s - - - -,-

'

h,'' should have known better and many of them surely did.].,

CJ f- I- J 11. "No members of management above Floyd and Seelinger apparently
't.' i; 'V knew that tests were being discarded where unidentified leak rate results ex..

E i; i . . cceded 1 gpm Floyd was the most senior person who admitted E&Ds werey,
.

~ . . , . .. ',

.. ( 't not filed when leak rate tests failed to meet acceptance criteria. See Board Exh.
,

- ''' '

1 A, Stier Report, Vol. I at 133; Tr. 4745 (Seelinger); Floyd, (f. Tr. 4894 at* ,. ,. .

"m' :
3. By their very nature, the practices of discarding tests and failing to follow

-

..

j procedures for documenting test results tended to conceal such conduct. Board, ,
'

.; s . , . Exh.1 A, Stier Report, Vol. I at 135. Although the CROs and shift foremen*'
'

openly followed these practices, the evidence does'not show that any manage-
'

~
,.,'[ - "' '

.

^-
ment officials participated in their activities, and, other than Floyd and Seelinger.

r -
,

' '
*- . . - . . . i observed their conducL"

12, "Both Kander and Logan testified that they did not know tha't operators
,

, ',
. . , . - - -

1 .N, ' : .i were discarding leck rate tests. Th 4839 (Kunder):'It 5138 (Logan). O, hiiller
7. '' 3 t, 9

-
-

3

' . , ' also had no knowledge operators were discarding leak rate tests. As Station. ,
* '

Superintendent, O. hiiller had no direct involvement in leak rate testing. hiiller
- -

,' ' j
testified that he depended primarily on the morning conference call as a means

s

' , _ ,

of identifying operational problems. O, hiiller, ff. Tr. 5039 at 19. hiiller did not
. - -

't : 1, ,' believe that the subject of continuing leak rate surveillance difficulties was ever" '

g discussed during those calls. /d. It was his belief that surveillance records were
.

: f. ~ retained and collected by the Surveillance Coordinator. Board Exh.1 A, Stier
-

- -
*

' Report, Vol. II(B), O, hiiller Summary at 1. Herbein was informed of the daily
. .

- , i
, [ status of the plant through subordinates. Herbein, fr. Th 5268 at 7. Herbein's

- .
, . . ,

~ . .
'

. ., ,

. . * . - '' ' '' ' ~>
Unsre are irhms in the record ht sane operates in strung testa eey ran. and some farernen s.gning', , ,

-

.J*' ' thaar apprms! thought they were merely certfying that the reed ens less than I spn. see sder Repon Vol 1
, , ,,

at 54. That is sa ' npernuambly narrow, indeed. fatucsas, view or the sipuSeance of these egnaturse. As to su
> a'

..- d'*
, .

fund taats,it la clear frorn the fece d the canpuser-gener:1md isa read ht se resd was less een I gyn. No
,

* ' ., . ;p agnatures were n-ary fe est deiermanstiaan Ahhaugh the ms aficance of thans egnatures apparernly was** ,"

' , ' . , ' , nca speasd out in cornpany diracuves, we tebeve that any ressatable aprets should have known eat, by hia
2

manature, he was warrararg ht he had conducted the test in accordance eth presenbod procedures and est, at
,,

* * '<,
.

, a nururnum, he had no spectSe bases (sa .haunguished fran geseral skapaciarn) to bebeve eat es perucular test
,,

*

. u,7.. was eat soeurses. samlarly, un our new, a foreman by his signature was warrarams that the resuha, at least on,.,

ter face, appeared to te vahd and eat he too had no spcac bases to bebeve est the perucular tast was not,
'

y,
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4,c ;x% , t:-} subordinates never informed him that CROs or others were discarding or failing .
-
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s % .

y . .. , ./ 0 Y.' | | J+ ; v. v .,f .a
m ',* .... om

. . '.Aq ~;n . s . 8. d M, ,,,Ea.',< / .,3 . . r. . . . ",'d. . _;.: .
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to document unsatisf3ctory leak rate tests. Id. at 13."s f. :
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,
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. q . '. + . ' ' A. VIOLATIONS OF LEAK RATE TEST PROCEDURES>

. . . s c. .;.r.. .- t ... .

.; ; :. . . .
. ..

s..,/.4
.;

, , . .

v..

..<, .,. t.c :i.. Introduction' '
- s *-
..,A,,..

..

. . . . . .4 . s, ..e.

..
i.

..M', 3 , ;'..?.f . E 1. In this section, we make findings with respect to the individual''
f..- -

N'[. * "[f |,'- , , . . l. . ' . . [[ . involvement of each CRO, shift foreman, and shift supervisor in Icak rate testing'*

1.,';.J,ITJ',K,'}g'.','[J,y'fj
-

. .

'

at TMI.2 in 19781979, in response to the following Commission question:. .; G .

9, . . g. , J a;, - - 3: 2 ,- g

' ' 5 g .' ~f[ d E.j Did cperators manipulate data or take other actions during leak rate surveillance testing in'. .,,.C}
* -

,- ,.m ,

, . * . , - , . , .. .. ;. J' - an ancmpt to improperly influence test resuhs? Who performed, condoned, directed or was,
,

.ci . i I '; knowledgeable of data marhuladon or csher improper actions during leak rate surveillance.'- . i .,.. ,
,

'i,' . , ; - ' , . ..'-. ,a..i
'

te:Ung?
.

... ,,,

,; , -
-

, , , , '

,

,

Our findings cover thirty individuals, twenty-eight of whom appeared as.'' '
.

,

~ , ' ., J''' witnesses in the proceeding. We also make further findings concerning the-

.
- responsibility of the Supervisor of Operations, Mr. Floyd.' *

-

,

y ., - ,y 1 2. Our findings on individual responsibility are grouped according to the-

, ', '
'

8 *'.- shift on which each person served. 'Ihe individual CROs and shift foremen (and' '

.
< ,

. , ' ' m; ' to some extent, the shift supervisors) cannot be viewed realistically in isolation,* -
- .

X .r: .,.. .d for several reasons. The performance of a leak rate test was often a "joint* ' '*
-

.

..;..'..'.- enterprise" involving two, and sometimes more, people on a shift. Thus if water''
- -

d were added during a test, that would normally be done by the CRO assigned'i i.,- 4'3 ,
,,

G .'' # . to the panel, who should then inform the surveillance CRO - the person who. . , . , ," , , . ' ( -
.. .

, ,

. . - , , ' " , ' ; f ,. ' t, took the computer readings and signed the test. Alternatively, the surveillance*

,

, , , . ' , { ./ CRO might ask the panel CRO if he had added water during the test. See, e.g.,-
3 . -

, *.; i

Stier, Vol. IV, Interviews with Olson (10/22/84 at 8); McGovern (2/6/85 at 96); |
,

. . '. ' -*
, ,, 7 . .

? Coleman (2/5/85 at 5). Tr. 2843-46 (Cooper). The surveillance CRO would,
, i -; . [j, " . O,;'. ' .

. |-
. .. ,

7 .- ' in turn, present the test to the shift foreman for approval. The potnt is well. f, , / - ..-

, ' ' ~ , 1;* . f f >{'
illustrated by Stier's discussion of water manipulation by Shift D, as' follows:

.

..;- . . ; s., ., ... , , .,
,

,.j,'! ' , . , . . On January 11,1979, the first acccunted.for water addition during the course of a leak-
~

* ' ' ,, T ' ', ' ., ,,,

rate test occurred on Coteman's shift. He was the test performer while Olson uas the Control
,

.., ;';, , * ,'

.".3 . , ..

;V ,6 ; s- :c , " . Room Operator cperaung the cmtrol room panel. Testimony from numerous members of*

3
* * # the Oprations Department makes it clear that water was usuaDy added to the system by the.,{,,,|,

* 'i * ?/ , J. ; Control Roorn Operator controlling the panel.

* - .c,,

~ T.( * Q .' , .* , ,,, .

g' '.t.', & s ,7 *,' i . F dj '. ', , ' I ne next water addidon appears on February 16, 1979. On that occasion, Olson was' ' ' ''

.

,

. 'r .' N. performing the test while Coleman was cmtrolling the peet' ' ' . * . .
A' . ,; : * .-*
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,

M. m , '' f .c | - W.y . ~od naeatier,11 tests containing logged water addities in February and March were ,
0"

k.Ni -f e i k ' ^ * .y [ , , [|.' 9 performed on as many of Coteman's ccmsecutive assigned shifts. In cad, case, the water .
|

'

-

I'*y'N;|.,dN,'
''pL, ;,..J:L" - r. y, addition was made near the end d the test, suggesting some degree of collaboration besween j

'

f[N.[A'ke'p,'c h. , i . .'.
|$ 3yh]W){ the operance assigned to the panel and the operator performing the test. Coleman and Olson

>'i. k E /, S ' ~4''i . Performed all of these tests, sometimes with assistance from Wright. . . ,-

y ,[4/ ' g:p .v .y(j , '; % f'.: %b, ' ,;4
:f Q. f'[- his test data makes it clear that it is unhkely Coleman acted alone when making logged

* -
, . ,

O

''f a. W:' ' '
j water additions during the course of the leak rate test in an effort to manipulate tesulu. %ec

';$ "?h ' . I* endence also makes it clear that Coleman had to be aware of the participation of others
9 during this period, ahhough he insists he does not recall at this time.

- ' '

- -.. , m
., .' . .

,

a, . .?-

. ,' S., ,* 2, . . . Stier, Vol, II(A), Coleman Assessment at 1213.'

.

.: N ' ''

3.
-

Pointing to testimony that the roles of the CROs in leak rate testinge ;,

' .r varied from time to time and/or that tests were often performed in a perfunc-
' ''

M c }|,' : - '

, ,

tory or sloppy manner (Tr. 3024,3079,3306,3995), the Numerous Employees,

+:. '

propose that the Board "cannot conclude that any given leak rate test that may, -. u-. .

3 N.... g .,m
have been falsified or that violated procedures was necessarily the responsibility

' '
,,

1 ' of any particular CRO or SRO." Employees' Proposed Finding 275. We em-.3 r
4 ;2 -

phatically reject that conclusion, a conclusion that would render this proceeding
, _ ,

'

,
, ,

,

i largely futile. While the roles of shift members varied from time to time, it is
*

,. ,

~^' j equally clear that there were routine ways of doing things, and that such rou-.g'
'

i

-

,,

J u' - tines were generally followed. Such routines provide some basis for an inference.

'* , '

3. (' - ,. - *
'

that the routine was followed in the particular case.38 Thus, if there is' evidence,

',{' that a particular water addition was made in order to manipulate a test result,( '
,

,
,,

the "joint enterprise" aspect of the test procedure would usually provide some. _: :

' Q' 7 - i

, ,' f . S,
.b. . j independent evidence that the surveillance CRO, the panel CRO, and perhapst .

J: ',
.

70 ,'
'

: the shift foreman knew about the manipulation.
,

3
.

. . ,
'. .*

. - J . 4. An inference of shared knowledge of manipulation may also be,

'| , . f.
a* '

supported by direct testimony of a CRO concerning his shiftmates, or by ans
., ,

' *- r -

- |
f; ; -

'

apparent pattern of manipulation involving a single shift, based upon expert
analysis of test records. In the latter regard, the clear pattern of manipulation by+

, ,

'"
. , , . . . underrecording water additions by all three CROs on Shift D - discussed in-

(' detail below - constitutes the strongest evidence in the record of manipulation
-- - ,,' - c.

,

- - 'f f
; by an entire shift.-

,

,
- -

,
. 1 5. We stress, however, that merely because we may have found evidence

-

;.,
' ,

of manipulation of a test by a particular person, we did not automatically impute
'

- -C.
,

d,* , , ,

N '.
,', ' 'i'. - ' ,

;; knowledge of or participation in such manipulation to other members of that
|

.
* -

- ,, - : shift. Rather, we looked at all the facts and circumstances surrounding that test
-

,-- . ,.. ,s.

#[' .-s' .da' ,

- _ : 1

I
t e s '

_-| '%n fnm me wr. i.rpn. op .ai is moei,eieven, he,e, .ame cao, even t tud si ety m y h.ve :- .. . a .
*
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2 >c-

,

-
,

s
(2) performed the calculauans repued. and (3) certdes se test u accursts. The indnAal operstars wee given <

* '2 s. *. . , .,,
' , ' ' - an opporturury to deny the eunbubons orisst perfemance by MUt and MPR. sudi dernals were not made. ), , . . , , . .y-- ,*

, . .c -
, , .

.
,

1 = *
f, '|g* , %, i '

*

r. . . x . q. ,
- ,c

-

750
o. %, .:., c .- 3

..

. .e ~ . , . ap ;
_

[. ~gg [r " e
"4-

* -

y ..s 9.. ,, ,,Ft g g a 4g i

[ \ *
gs '

,

ag , g,

, , , .

9 ' ' */*., -

, . .g
|' '*, . ' . s . .' - '. I

. - , .

.

t,, .'E 1

,

~. ?
* '

5 --

, .,

. . : . -

. . . , . . .. . . .

*:
. i

, . . . v: ... s'
, '

'
,

.

*
.

,.h.'- " 3.
. . ' ;



.. . -. -, . au -< . '' v - ~~ + - +
. . . - -

'''h; w,| A Q' .', .'
..

>'
,

, - -. .ga : N L,.W:; W | , W 'U ,. ,

,' - . ' !. u . -~
, ,

skS.;;~~ ''

L,.;, . ;.p. , 7 . :,,;h a
~

'; p - (. ' .N:h |_ o .. h. . , 5.
,

, m <;. -
,

. s
3 + .v,

.

".], ;
,', y,;}. f

- -

. .; ;%;
'

. . " .: Q: g.
_

.

'~~ ,. : '. s(,. . v; ,_, '
.N ~ "'

'.,

' L:iM t ,Q.$% . 5': ~ ' . * ^.
,

' . ,, ,- . T..,-c . L c ., O|.%. ~ .y .1 % '* ' %
,

' '.. -
.

. , . , , . v. :., n . . . . >- ,
.

. ..
-

.
+

, . .. .r. ,

; .: . . . ,
. .

,e.i .s. ,w, y . .-
. e . . ., .... ,, .. . . . .,

. .. . o .u

.
,

.,

. ..a - v,._ . . ,. . . .

2 ., : x ,. r
.

,,
, , - - - s . .

,
' '

.

. 3 ,- 9,.. .
s,

.

,,

.

- ' c .a. , ,: w
~

,.4 ,3,. ;Q;V'; g. - o 'g p Q. .,l; .
.

-
,.

4;>..
.. a

. . 7, p .
. sa.-

. ,,

.;=*.M' * ,8.. ,T
,

'-.t.

$,Wf'.p''/ h h' h. hh|.h.'%(.kand other tests run by that shift, including the testimony of the CROs, levels of

.

'

f.Q@/M,J[.I k.O.,'.'[;$','I'dk6.hM . communication among tha't shift, and other relevant factors,

D;'gd.Q$(.:M.d .',/..N7 ;.fy).4.-ZM: T 6. We use the terms "manipulate" and "falsify" in a similar sense. Both
.b.;4 J '!,','' terms connote an intent to deceive and to produce a false result. We generally use

W ';.' M . t$. w*.< Q n. $. P, W !. .p,v. :f. !?9, . . , * , . ..y$.i'N
l

W. !l. ff. : .. W. . ,1.9 the term "manipulate" with reference to data - e.g., by adding water, knowing- .

*). % ( ~ it will be underrecorded, an operator "manipulates" a test result from one value
b >. . .W J y' W. t : , , . | ';. . , ', ;,' ,' to another. We generally use the term "falsify" to mean the act of cenifying af
. ' t I, IP.'' j.' f(,S I.|. * :/-i test as accurate when the CRO making the certification knows that the test data[.| Og i .1,7: . I L[i @ Q */ M, A have been manipulated. We believe that our use of these terms is consistent with

,

2/

b t'..?,'J1f,G'" D [~.. [.J.>| l.*d.: the Commission's use of the same terms. We reject the Numerous Employees'
\, . , J ;, , y Y argument to the contrary. See PP 394..i. ..r. '.

p * p,p. -Q. . . .-|c,i;< . .;. !".s,WO 7. In general, the operators are directly responsible for their own viola-
'

'
. .

9'N.[' .Di,|.,(,l',I d'/k'' D.b[. tions of procedure. The concept of "dereliction" or "culpable neglect" - the.+
,f; ' . . / ; 'f M , y '." i terms used by the Commission - came into play at the foreman level and..

.
''' 'ay,N;' j/ . 3 E. 2 ; '; * ; y :',' * .above. In some respects, however, the foreman may be personally chargeable| yt ., . .

J .',' ' .' ';. ', h' , / with a procedural violation - e.g., where he was personally involved. In other
: N

-

bS 0 , '$. .b J. '.
' .i
i. , respects, most notably manipulation, the foreman's responsibility may be based

- 7' ' '' . ?,.I . j*, , ;,..'.
'

1 entirely upon culpable neglect. Again speaking generally, the shift supervisors
were one step removed from the leak rate test process and were not usuallys ,

, , ,,
- ' "

involved in particular tests. Although circumstances vary, the shift supervisors..
,,,

.~
- ' * ',. . ;. are responsible only on a "culpable neglect" basis.

- ' '

{ 8. The Commission did not define the words "dereliction" or "culpable
-.-,. ,

|'. . - .' . .,
''

1 neglect," nor is a dictionary definition particularly helpful in the circumstances
-

,

V,
. ' ' -

|\ of this case. We reject the Numerous Employees' suggestion that the words "con-
'

i* '

'<

*
., ,y ;; note an element of scienter, or knowledge." PF 49. That suggestion would place,",,

,

,. '
_

a too high a premium on ignorance and effectively immunize from responsibility.

,.
' * ,:. supervisors who exhibited a disregard for the conduct of their subordinates. We

]; , ~ .;3,
.

, ,

. , , . ', ' '| agree with the following language proposed by GPUN:
*

,

'.. .s a - - .
*

k.',| ,' .,:" I'4 * *.,
The Board has not amlied a standard whereby a managerial position alone carries with it, .* *. , ' -'* , . ''

. ' . . .' |. a basis for $nding fault in this prMing. We do not interpret the Canmission order as. . .
,

?, ' " ' * *
, .' *.j;, requiring a standard of vicarious or irnputed responsibility, but rather one of negligence-

., ,,* ^

r ,..'- .| .'. that considers the particular tasks and duties of a positioi *nd what the individual knew nr
'

._

:. ( ' . . . ' ' . ' < reasonably should have known. PF 195.)', .. % , ,. ,

. . , . . - ,,.

,;'*.;
. . ', s . ', 9. Mr. Hartman had alleged, among other things, that leak rate tests

. . , ' . > .,, .',

. . .. ; 1 '
-.

,

' . , ' , " , . . . ~. : vf' '

had been manipulated by "taking advantage of discrepancies between the level,,
., ,

''f-
_

.1. . .,W . Indication read by the two make up tank level indicators." Paegre & Benson
*-

0 |. 4 '.''..
.

?- f, {',,* - g, *,g ; ' ' Report, Vol. I at 48. All of the investigators attempted to document this allegation

. .

..
'

[ ;" . ,W, .;,; ' " ." , , '', '* * M c M / |?
.

. , ,' ": . ;.''r, in the test records. Similarly, there were concerns that operators might have used
' *

... ,

"feed and bleed" operations as a cover for test manipulation, and this possibility, .

f ; '. . j]' ? 'd : . c, "N, ( 8- was fully investigated. Although several tests raise questions along these lines,
v,~. '';,.' T '. g ' ,j : . h there is no solid evidence in the record that any operator either switched level, ,
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'

4- , ,o: ,3. . ~ ' -
-

i 7. - t indicators'or used a "feed and bleed" operation to manipulate a test. In view
.

.- - .0 ., ,-
. '

' 7/q./ - ~;,s ; '- ]. ;?J$ R. . of that conclusion, it is not necessary for us to address the numerous findings.

.

-i ^ *y . 0;%:f , . ,'' '. % , proposed to us in those areas concerning particular test records. We may refer, . .

|.y3.- .- ,, y : x.. ; * , Ti to such tests, not as evidence of manipulation, but for other purposes, such as
L., n ,;a' j ". | to illustrate sloppy performance.@ s..

- o'
<, .n :. . . ,:- 4-.,,

.:
-

. . - 1

d ' .<,e
7'. Shift A

*
1

' ' '
' '

10. Shift A was made up of the Shift Supervisor William H. Zewe, Shift'

, , .

Foreman Frederick J. Schelmann, and two CROs, Craig C. Faust and Edward
'

-
, . ''

R. Frederick. He record shows that there were no communications problems-

* i among its members.
"

- 11. The shift had some of the problems common to most of the shifts in.
,, ,

that neither of the, CROs followed Administrative Procedures 1010 and 1012'- i. .
-

'
. .;

"

' ' ~
(filing exceptions and deficiencies and logging start and stop time of leak rates

,
-

- tesu), and neither supervisor required them to do so. Tr. 2460 (Frederick); Faust
*

Prep. St., ff. Tr. 2511 at 4; Tr. 2544 (Faust); 'IY. 2794 (Scheimann); Tr. 2988-89. . _ ..
' *

. (Zewe).*
, . . .- ,,

''
, , , 12. Insofar as manipulating or falsifying leak rate tests or test results is

, ,
' ,

concerned, the NRR and Stier investigators could find.no evidence that any such(
" ~

- -

manipulations or falsifications ever occurred. We discuss that subject and that. .

of discarding leak rate tests below..y . s
' '. ,

4 .' . ..

..,.

- 7',,' ve .
.,

'. . . Craig C. Faust'

.

.

e
'

13. In 1973, Mr. Faust began employment with Met Ed as an AO He-c*..
,

.
-

. . . became a CRO at TMI 2 in 1977. He is currently employed in the GPU nuclear
-

training department as an Instructor IV, and he maintains an SRO license. Fausts.,

3< Prep. St., ff. Tr. 2511 at 1. Mr. Faust was assigned to "A" Shift during the,

. , ' . , 19781979 period.
' *

..

'

14. Mr. Faust's shift generally divided its responsibilities by assigning,
;

'

one CRO to operate the plant and maintain the CRO log and the other CRO to.-
' _

, ' , 1 - f,i perform surveillance tests. Tr. 2559-61. If Mr. Faust were assigned to perform
'

,

- .. '
'

surveillances, he would usually conduct a leak rate test within the ftrst hour of
'

, . , . s - his shift. Tr. 2526. He tried to.obtain a leak rate test on a shiftly basis, if plant
-

W *'
- f conditions permitted. Tr. 2542, He did recall that he performed leak rate testst. .o , ,

', . ' . . , . on the day shift, if the computer was availabic. Tr 2543.
*

' '' s
.- .;r s' . .i 15. Mr. Ibust regarded the leak rate test as the principal way to satisfy the. ,

?
- 'r' ( ri 1 gpm LCO for unidentified leakage. Tr. 2533. He did not question the accuracy

* '

.

\ ' W
*

.; o . - :; of the leak rate test and he believed that the test had some relationship to actual- ,, -' '

plant leakage. Tr. 2533 34., .
- *
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; . . ,
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- .. . . . . ., .;,, ' '.

..
- W;. ' , - - n-, .h y, ' . , .,g' ' e..

$ 9'. .'-$h.' # t.' , - ,] q1 w ,' 16. If a leak rate test result was under 1 gpm of unidentified leakage,
.

,

D.M.h Y'h D,M$?N)(')$,' t; or within.a fairly narrow range of negative values, Mr. Faust would sign the
'

'

d,*;MM9 s .g[,;D[2].M.N. . E,..
~

I ;DJ 4 test without detailed analysis. 'lY. 2534, if Mr. Faust obtained a leak rate test

hh,.Mf ,' N.U.ji'2 result in excess of I gpm, he attempted to determine whether the result was, . /. T '' N '
,

$'/h.Z
*

-

#, valid. *1Y 2522. If he could invalidate the leak rate test result, he threw it away'

3 4 .g'||.. q and started another test. Id. He did not need supervisory approval to discard the

, M u [ +'h} .y ., / M 'f/r ;j.;':e >.. , . ,. /p* .' , 3 '. 6; '.' ,test. Faust Prep. St. at 3; also see Tr. 2959 (Zewe).
'

2
- 17. Mr. Paust discarded leak rate test results regardless of the value for

',',''*AN.[;:.
. ; .. - ,-
'I

' , . , t..

- unidentified leakage if he had either conducted the test improperly, added water*

.,e,:,.
T ii , e :,. f, ., e ;./ but inadvertently failed to account for it, or encountered a change in power

,- ' .. ,

j s . 9 7|] - ' , ,. ' ,j W,4 - level. Tr. 2524, 2571. If Mr. Paust could not invalidate a leak rate test result,t
,,

. .. r f,r -
.

he discussed it with the shift foreman or placed it on the shift foreman'sc.~g.- . . ,'; -n<

, . . , , ) . .y. . . . -;f. '. , . ,, s ?. . . - desk. 'IT. 2524 25. At times, he would be ordered to check the test result further
..o. .

e .. ci '
.

.

'. /.N ,,,' ',J;.'j,, '-[. J.,' ;".' j ' ' ( ; {-i for inaccuracies or to search for leakage. Stier Report, Vol. VI(C), Tab F, Faust,

,i s ? .J.; . .1 * " .. ; c,3 i 2/19/85 Interview at 122 23; 'lY. 2524. Mr. Faust presumed that either he or the.
,

7. . . j,cf.;'. . ,2 e shift foreman found a reason t'o invalidate all leak rate test results not meeting. . f .c . . , it. <
-

-, . . ,' f .t , *, the 1 gpm LCO, because excessive leak rate tests did not cause his shift to enter/
'< ,y .

1 J.N' J; the Action Statement of Tech Spec 3.4.6.2. Faust Prep. St. at 3-4.
,~ "

'. ~ ''

,
..

' <1 18. The record contains four negative leak rate tests signed and fiad by'
'

?; - - -

'

Mr. Faust. They are NRR Test No. 98 (Stier Test No. 60); NRR Test No.102''-

N
'

(Stier Test No. 56); NRR Test No.118 (Stier Test No. 40); and NRR Test
'

,

:, ,

,3 No.149 (Stier Test No. 9). Exh. 5 B, Attachment 5; Table 11; Stier Report,-
_. ,.

Vol. III(A),. Table 2 (Paust). All of these tests were within the range of -0.1-
, ,

." '' .~ gpm to -0.9 gpm. Stier Report, Vol. IV(E) (Test Nos. 56 and 60); id., Vol. IV(D)
'

s t ,

(Test No. 40); id., Vol. IV(C) (Test No. 9). In light of Mr. Faust's awarenest, in*

' ,
, 3

'

.
,

19781979, that instrument errors and plant oscillations-could result in negative'- .- -+.
,

leak rate test results, we find that Mr. Faust acted reasonably in treating such** '

,, ,.
, ,, '

- ...,
,

, ' - tests as valid. 'lY. 2529,2532 (Faust),'

,

19. Mr. Paust never manipulated or falsified a leak rate test. 'IT. 2547. The
"

s .,, I. . . Je. . . . / '.J '

,

. record is devoid of any allegations that he did so. 'IY.1486-87 (Mr. Russell exon-.p ., , , . ( .

, , . " . etated Mr. Paust of any involvement in intentional leak rate test manipulation);
''

.,V,..,
' '-

. .

* - ' ' ' '

Stier Report. Vol. II(A), Tab F, Faust Assessment at 913.

,',,,*',.pc'- . . -
'

,..

. . - 20. Mr. Faust did not know, during 1978-1979, that the addition of water;...., . .. .
.

could cause the MUT level strip chart to record a greater addition than the1 '

1.. .'
..

.' i ' 'l ' ' , amount of water actually added. Faust Prep. St. at 5. While he heard a rumor j',
'

. . ,, ..
,

' ' ;.l':.c that hydrogen added to the MUT could affect the leak rate test, he did not* ''*
,

..

I
. ,f ,' [ c . ; ;* believe the theory and he never added hydrogen to the MUT during a leak rate

'' '

. ,

: ..- . '
. test to determine its effect. Id. at 5-6. I

,

' c.c "1 ;; 'e . .

?.t.;.? . e, 'f, , . " - ' , , . ' . ' ,' 21. Mr. Paust is aware of I.ER 78-62/IT only through subsequent inves- )
'

'.

.

,..,y n ( ';. .O f
* '

tigations. Id. at 6. He would not have changed his interpretation of Tech Spec l. . . ,,
. '

p;g' y -|,-(.| ".,.:g ,Y < J.

'

f .i.
.| .' 3.4.6.2 because of that 1.ER, because he knew during 1978 1979 that his shift, , .

? ,' .. ..

.,.

1
-... .
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C '. . . . ,- ,
s s Iq.e .7 , . ; .. .. . <

,

; A ,e '

L 3 ;.- d.,>
,]:A/ q.-;. 4 *' would have to enter the Action Statement if they could not imalidate a leak rate

..
.4.. . .,

'

c' '

test result in excess of the 1 gpm LCO /d at 7.c s. .

.1,7 j Ip,'h ' f , , ,, .
-

'
J 4 22. In summary, we found Mr. Ihust to be "a forthcoming an'd candid
. Ev & ., f - 'T witness."'D. 2577 (Kelley, J.). It is clear from the record that Mr. Faust never

, ' [#.S : %.': , EI (Q. , J -
''

.
.

# b attempted to manipulate or falsify a leak rate test,,

c y,a ..[,;; h .g >y , ,

, . x 4 .

Edward R. Frederick
., ,

-
.

'~-
-

. . 23. Mr. Frederick began employment with Met Ed in 1973 as an AO He
' ' '.' obtained his TMI 2 RO license in 1977. He is currently an Instructor V for-

GPU Nuclear in its training department, and he holds an SRO license. Frederick
'

- -
*

.
-

Prep. St., ff. 'n. 2447 at 1; Exh. 5 B, Attachment 5, Table 1. In 19781979,
. - :" , Mr. Frederick was assigned to "A" Shift in TMI 2 as a CRO.,

'
-

; 24. As a licensed operator, Mr. Frederick realized that he had an obligation
'

' ' [ '' to ensure that TMI 2 was operated safely. He believed that one part of this.

"
' '; - obligation was to obtain a leak rate test result depicting unidentified leakage. _ ..

-
- "; less than 1 gpm once every 72 hours while the plant was in operation. Frederick

Prep. St. at 2. He understood that to perform the leak rate test properly, he had to- - "
.

,.

,.
, .'" - establish the appropriate conditions for the test. /d. While running a leak rate test,, .

'*'

~ f 1 he habitually monitored pressurizer level, MUT level, RCS average temperature,-

'

and other plant parameters, so that' there was no disruption of steady state.
,

- ~ ' '

conditions. Tr. 2471. Mr. Frederick recalled knowing that the purpose of the, ,, ,

4 leak rate test was to give the operator an indication of a developing leak which, , , . s
* !: might propagate and thereby lead to a more hazardous condition. Tr. 2462.p . < ,' , ,

Y, ?- .' ] 25.
~

~
After Mr. Frederick obtained a leak rate test rcsult, he examined the-

. ,

.
. .j , printout for obvious inaccuracies. Tr. 2476. In examining a leak rate test result,

' '

Mr. Frederick went beyond mereiy verifying that the value for unidentified. , , ,

leakage was less than 1 gpm, because he regarded the test as a valid indicator
'

'
. _-

. . . - . of leakage. 'n. 2478.
. - [ 26. Mr. Frederick gave all leak test results to his shift foreman (including

'

.
'

,

'
.- - j any depicting negative unidentified leakage), Tr. 2459, although he did hold the

--

J belief that negative leak rate test results were attributable to normal instrument
* '

' '

errors. 'n. 2458..
,

.
,

,

w- -{ 27. If Mr. Frederick determined that the leak rate test result was inac-
-

' ' -

~ '
'

< m D curate, he gave it to the shift foreman, along with an explanation of the in-
'

.: accuracy, 'R. 2477. He did not recall discarding any leak rate test, Frederick., -
,

~ ' ~
'! Prep. St. at 9, because he gave all the tests that he completed to the shift foreman

>
.,

and left the ultimate decision about the validity of the test to him. Tr. 2475. Mr.''..
,4 , ,

',
' '

Frederick presumed that his shift foreman must have discarded leak rate tests, ,

. - ' '
,

,

,I
that he invalidated. Frederick Prep. SL at 6. Although Mr. Scheimann could not,g ,(,

'

corroborate Mr. Frederick's recollection that he (Frederick) gave Mr. Scheimann

..
' '.

..
.

'
, ,

'

all of his completed leak rate tests, Mr. Scheimann did acknowledge that he -

-

.
. ,

'

..! .
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' fM[N,'N(g/rp''yy Wd,}M.Uk,0.:'[3|';t.1-d
.w -

. . . . .-(2.. . , ,

.% 03 .
reviewed leak rate tests given to him by his shift, and that he (Scheimann) dis-

y$.Pi i.7/. f d9 carde'd tests he determined to be invalid. 'n. 2785, 2787,2820 (Scheimann),

whU.sj[D*fs@%fdh.h@... -$$.' t 72.? ?;!fl j 28. Mr. Frederick was neither aware of, nor involved in, leak rate test

1 4,h, A'
'' ? ma'ipulation at TMI 2. Mr. Frederick has testi6ed that he never manipulated'.;. n

@gm ,. W/, A *.jt ,h,hhih.h, .,. .b.; leak rate tests in any fashion. Frederick Prep. St. at 810; see also Stier Report,d
F 1 1 % p ,. y d. D.,q. y 1. g

M Vol. II(A), Frederick Assessment at 1 (insuf6cient evidence that Mr. Frederick;; e ,
,. <v. n. . .

. ph, intentionally manipulated leak rate tests through either water or hydrogen
W' . d. [/. ., -'

.-( additions to the MUT); Exh. 5 A, Enclosure 7 at 2 (Mr. Frederick's "testimony, P,'; 3 a e i.*; '

js Q @?. 5; i,Q|:,. %y;,|,,
.

c regarding his lack of personal involvement in leak rate test manipulation or'

>;.i,si '. - . ; :%. :;g,. falsification is consistent with NRR's technical analysis"). He was not aware
.' . | .'e , j ?' ' *|'cf!

7. .c...,. .

. . r. " ,p;.. M that leak rate tests could be manipulated through either hydrogen additions toN. f .::" 't.% ,'
J..'4* . . .

.

the MUT (Frederick Prep. SL at 7; Stier Report, Vol. VI(D), Tab F, Frederick
. ^ . , d 'gg Q - ( .

*:) 7." T,7 ; ,<.; <..-{. f,2:. P -| |, r.
''

.:M 3/1245 Interview at 31 32, 68-69), or "underrecorded" water additions to the-

,

2.[./ ,U.. T f.% ,h,|.k| j '%d,i h.)
-

'

MUT (Frederick Prep. St. at 7; Stier Report, Vol. VI(D), Tab F, Frederick'

,

s .y ./. , $ / ,. .i. : ,J; 3/1245 Interview at 33). .

'

')' i * " , g [% ~; f,.d SU . Q. :'f.1" 29. Mr. Frederick tried to avoid water additions to the MUT during a leak

. ' . -
.w< , ,y . N.-,/.?

J

' < -
-

., .. .
rate test. Tr. 2498. If he added water during a leak rate test, he did so only for.e. ..

. ,
' ,- legitimate operational reasons such as to maintain proper MUT water inventory.,

'. , 4 . ?r e L ' . ' * or RCS boron concentration. 'n. 2497 98.-

. ' '

30. Mr. Frederick took precautions in setting up a leak rate test because he
., ,

..

?, "c ? ' 7" . ; doubted that the test was perfectly accurate. ld. at 3. We 6nd that Mr. Frederick's*
-

}4 . diligence did produce a high percentage of valid resulu; in fact, of the twc!ve; -
.

Shift A tests labeled "questionable" in Exh. 5 B, Attachment 5, Table' 8, only, s .,

' . .
~

, ', _

five were signed by Mr. Frederick and none involved manipulation. Exh. 5 A,-' - e
,.

'
-, ~ , . ('

Enclosure 7 at 5; Tr.1486-87,1493 (Russell). --| *< .

' '

<. 1 ,? r - 31. Mr. Frederick did sign two tests during which the plant might have,-

,

,'o 4.' arguably, been in nonsteady state condition, but these are disputed; the 6tst by
~ '

,, , ,.

.|f .: o. ; .*;- Mr. Frederick, the second by MPR. Tha first test, NRR Test No.10, occurred' '
.

' ' ,~ . ; i' . ' y |,,;.|C.f ,/, .i while the shift began a reactor startup. Exh. 5-B, Attachment 5. Table 11; Stier
. . N. ' * . (.. , 6. n ., , . N ,* . . , N ', Report, Vol. I!!(A), Table 2 (Frederick). Mr. Frederick disputed the contentioni
s ,

.Vi! Ja .c, . , Vff . . .

[_" startup to criticality did not affect ternperature or pressure, and that the numbers

' *- .- '. that the stanup made conditions unstable. 'n. 2463. He emphasized that the

- f ;, . ' ".[y, ,., .(j .
1,"

', ' '4 . , | ,. . . ;'printed out at the beginning and end of the test were steady. Id. According to
-f, * .

*o , . .. . ,,,. c . , j -
..

(,, :'.' .4 .. J
',s - J. . . . . MPR, the second test, NRR Test No.108, was also not performed during a. ,

. ..

y. , '. . .> . 1, , .
.

. .

. - . . ' period when plant conditions were unstable. Exh.1 B (Green Volurne), Stier-

, .

. ' , A ' . Q: ' .' .n ; . .' ,W . c, Test No. 50.
.

.

. 21 . ., . ' , , f. ' . ,, . S ' . | , 32. NRR agreed that Mr. Frederick did not sign any tests involving a.. . .

' . . , ' . ' ', ( '. % ' '', , ; c '/ - . "
'

hydrogen addition to the MUT; however, NRR alleged that two of the tests.i' .
.

' ' ; . . . . . 1. i. ; f! . '' t. ' '.'f,." ' * signed by Mr. Frederick involved an unrecorded or "underrecorded" water, .

/
, O,'.7'' h.I..|f [4.%'J :: 'y.'-|')

addition to the MUT. Exh. 5 B, Attachment 5, Tables 7 and 11. As to the
ii l'',*g * j' unrecorded water addition attributed to him by NRR (NRR Test No. 98), MPR

. ( *. ".4. .t %;j;.
..

'

.
"

* |~_,-
, 7, ' . | . , . . . . refuted NRR's conclusion that there was a water addition during the test. Exh.,is.. |

-
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s - ; . . : , t- x . . . - ;
. . . .

, .

',y,., : ,
,

.'s

.s . . j . f+;.;s . . ,
'

,

- -
. . . . + .

. ,.

m |. j,a ' .,4 .,

*.| % *9
',. ' . A) q, , ,; , k , .y Si [ - 1.B (Green Volume), Stier Test No. 60. As to the test allegedly involving

<
,

y ,
,

, .N
" ,, Q ,3

~ , - ' an underrecorded water addition to the MUT according to NRR (Exh. 5 B, *.. ,, , ,

J' Attachment 5, Table 11, NRR Test No.149), MPR concluded that there wasO. ' , ' - : .

M.g -[%. . 4 2 |' a legitimate reason to add water to the MUT during that test. Stier Report.
'

- :c..;,. > y , 'y ^
. r. .

'

. Vol. III(A), Thble 2 (Frederick),
/- yy.,y .' 33. Mr. Frederick stated that he was aware, during 19781979, of the needs.- .

NC
.

to enter the Action Staternent of Tech Spec 3.4.6.2 if his shift obtained a valid'- /s

.e , - - , y leak rate test with unidentified leakage in excess of I gpm. Frederick Prep. St. at'

-
- 9 10. Mr. Faust had a similar understanding prior to the accident. Faust Prep. SL,,

'
*

- ff. Tr. 2511 at 7. However, both Messrs. Frederick and Faust agreed,that it was, , ,
'.c- the shift foreman's decision whether to enter the Action Statement. 'IY. 2475* ~

"

(Frederick); Tr. 2524 25,2556 (Faust). .
- '

,, ,

2''.- 34. We agree with Mr. Frederick's assessment of his leak rate tests:s ,

'

,
' . ' ,

, He had a good record, with a relatively high percentage of valid leak rate- *

'

tests. Frederick Prep. St. at 10. He obviously tried to perform the leak rate tests,g .

"

- . .: ' .
,

with a degree'of care, and the arguably invalid tests he performed are remarkably
' ~

' ' N. few, given the defects in the test procedure. Accordingly, we agree with- ''

.

.,,5 : Mr. Russell's and Mr. Stier's exonerstion of Mr. Frederick of any involvement,.

,' - '5 - - 4 in the intentional manipulation of leak rate tests at TMI 2 'IY.1486 87; Stier' >m,
'

-
- ' ', -- Report, Vol. II(A), Tab F. Frederick Assessment at 1.

,
~

- -

,

. . .
' '

;;. :
,

.: Frederick J Schelmann, Jr..
.

J. e? :; % , . '; . . ,. '
35. During 1978 1979, Mr. Scheimann was the shift foreman assigned

.

n' .- . .
' ' .','

^

by Mechanical Equipment Consultants, and he is stationed at the Crystal River

''
to "A" Shift. Mr. Scheimann currently is employed as a training consultant; - -

.,

Tg
'

-
- - ,- Nuclear Power Plant. Scheimann Prep. St., ff. Tr. 2831 at 1. He does not maintain

,' a license to operate a nuclear power plant. Exh. 5.B, Attachment 5, Table 1;.
,

,

Tr.2790.'

. , . .

- -

36. Mr. Scheimann's view of compliance with Tech Spec 3.4.6.2 was,

'-*

that if one leak rate test meeting the 1 gpm LCO was obtained during a'; ,

- 72 hour period, Mr. Scheimann believed that he did not have to enter the
, . ,

',4' Action Statement of Tech Spec 3.4.6.2, even if another leak rate test result
-

.
,

1 - e

' ' -

exceeded the 1 gpm LCO during that period. Tr. 2802-03, 2805. However,<

' ' '

Mr. Scheimann testified that he responded to leak rate test results depicting'' ^

1 ' " --
'

unidentified leakage in excess of I gpm by checking for operator error or.,

,,
'

searching for leakage. Tr. 2803.<
.

37. Mr. Scheimann viewed the leak rate test as a tool to aid in the detection
>

' ~
of RCS leakage. Tr. 2792-93. He did not recall that the leak rate test had inherent.

, .

| , , ,;
,*

; problems, or that satisfactory leak rate test results became increasingly difficult
- - * '*

,
- - -

. . , , 1, , to obtain during February March 1979. Tr. 2789. Presumably, Mr. Scheimann-

' '''
- -

- - ' was not aware of problems with the leak rate test because he did not have to.

.a ,_ ,
'
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N,'h.. h' p** sk.a h,$perform it (id.), and because his shift encountere'd fewer dif6culties than other

f
- 9'

. ..

: >
._

* M.

d @h h'[d Y h|',* h )k S* k N:
e rr

M /NW,d5;MMM$,$MfM:$|. Prep. St., ff. 'IY. 2831 at 5; 'lY.1493 (Mr. Russell concluded that "Shift A did
shifts in obtaining leak rate test results meeting the 1 gpm 1.CO. Scheimann

W'!s.k@tW:@.v y,N.k'd,'b.h,,%.'e 7.-M h Q not have the high percentage of invalid or questionable tests that the other shifts
-

he 'IN5 $dij had").

|$ @WMS'!)"?|i'.McgU%'{
38. Mr. Scheimann directed his shift to perform the leak rate test during

M i6 .,7 M, *;pgy fp,..; ;'"[ every shift if conditions permitted. Scheimann Prep. St. at 2 3. As a general rule,
.

* '. .,'c f j,7,'; j 1 ; ;Q-[t . .Q if the CROs on his shift obtained a leak rate test result over 1 gpm, they gave

, 7,is /ph .})"Q]N '.if e n c..d it to Mr. Scheimann if they could not invalidate it. 'IT. 2787. Mr. Scheimann
f 'i ! . ''' T *.. ? ' 'o /; j did not dispute Mr. Frederick's assertion that he gave Mr. Scheimann all of

'

:;N.J ,.y,$,''h[[j...l'. '.8f.[, .;';jc .
his completed leak rate test results. Tr. 2785. Mr. Scheimann also agreed with

, m. b.Q d. .#. . '.,; }., .gV. [.p?O;'.,j
Mr. Paust's recollection that Mr. Faust invalidated and discarded some leak rate -,' . .

<e . . 1 . ,, 7., test results on his own. Tr. 2818. Mr. Scheimann was most likely to review test i..

, .-

,,j't.V'f;.,',.U,[,-3,7hh.'/f,%cj*
'

results sometime after they had been performed because he was frequently out
,

.W, j,1,Q ig .J - test results (Tr. 2822), and he discarded only those test results that he deemed
of the control room. TY. 2787 88. He claimed that he never ignored leak.mte; p ,.

,

,,

' $;7 - @' s '; - @2';2j,5.j
'

'h');.'...[.j; invalid. Tr. 2820. As part of his validation process, Mr. Scheimann reviewed;.,J 'f[ p,. . ' * '

,

.
- c; ; MUT level and on occasion, pressurizer level. Tr. 2788, 2830. Since Shift A '

'

- . .

*-

' |?;n r k a (M
3 .

never entered the Action Statement, Mr. Scheimann claimed, in effect, to have* -

f |-' *

. .- . . . ' "invalidated" every test reflecting leakage in excess of I gpm. The Board is
c. :,[ * - + somewhat skeptical of this claim because of the errati.c results the test produced

'

., . . *
,,' ,0.. .'i' ', and the consequent likelihood that some tests could not have been invalidated'*

.

'

,,, 7 - by the methods Mr. Scheimann described.. Ilowever, in the absence of other'; . s

*a - * * '

evidence, we accept Mr. Schelmann's description of his actions... ,

' | . , ' ,. . (, 39. It is also clear that Mr. Scheimann himself was unaware, during 1978
' .' *j . *

.

.i c 6 1979, that leak rate tests could be manipulated by either "jogging" water into
'' f. *..

,, ,

,' . ' | (.* h,' ' , ' the MUT (Scheimann Prep. St. at 4),' adding water to the MUT and obtaining,. .

' . . . , , f . V ,. . , , - - .4/. a "bonus" effect (7Y. 2809), or adding hydrogen to the MUT (Scheimann
..',*

. , . r ' ? . . ' '. . e , 6. c ., . ,;,% . ' ,
.[ ,'. . . * / . , _ ( , |

,<N 40. Mr. Scheimann did not receive classroom training on the performance
Prep. St. at 4).

'.'

,, ' ),D; Ji i J,. * .,'.., 'fQ ,. , * of leak rate tests. Tr. 2799. He learned how to perform the leak rate test on
,

.,' y,. ' j,' f y . : | ; ~, .,, ', . shift as a TMI 2 CRO. Scheimann Prep. St. at it Tr. 2799. It is apparent to
p .. (. c q , ,-, ,. ' . . A the Board that Mr. Scheimann's knowledge was no more adequate than the* '

,

,

, f ? Y, ' '. j , ( .i . *. operator's. As a shift foreman, Mr. Schelmann generally did not participate in the
j s *]; 1 3. . j .'' N,g. g,

,
.

,- ' ; training process. /d. If he had been asked to supervise a tramee, Mr. Scheimannn '

.

'

...1'....'.,''...,:.,.. would have directed his CROs to assume responsibility' for leak rate testf.,,,, s

.M'., .h. . J . ., . , instruction. Tr. 2801.
'

J, .- t . ; J,,', ',.,. 4.,.;-
i:o

..

. ' . 41. Although Mr. Scheimann knew that the existence of a negative rate of
* *

% |' * g /. t . . L '- (? :!d.;'/L."''f' **, leakage was theoretically impossible (Tr. 2798), he did approve negative leak.

',...,g'. ,'. ,'.f - I'|. . |,4 W.(}|.)'t.' ; - '. rate test results for filing. 'IY. 2789. Mr. Scheimann believed that negative leak

.e', 7. ' 7 N, . . jh,) s D, rate test results were caused by normal changes in plant parameters, such as.

, ;y s ; .| fl{ | slightemperature increases, and as such were not aberrant. See TV, 2788 89,
* ' -
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2798. However, he did not approve negative Icak rate test results in excess of
'e y ;r.? .t4 q

' "
, , .

- 1.0 gpm of unidentiSed leakage. Tr. 2798; see Stier Report, Vol. III(A), Tablef . ' ' " ~ f ' ;; I (Stier Test Nos. 9, 40, 56, 60, 75, and 152) (all between 0 and - 1 gpm).,,f . '; '

.

'

N.O ' ," .,.r .. | 42. Mr. Scheimann did not approve any tests involving manipulationc ,

* '

',}.
~

*

j through either hydrogen or water additions to the MUT. Th 1484 94 (Russell);# '

, . ..

-

'

( .1 Th 1494 98 (Stier). According to NRR, Mr. Scheimann approved two tests,- ,

". 1 involving "questionable" water additions to the MUT: NRR Test No. 98 (Stier
'

,s-
'

Test No. 60) and NRR Test No.149 (Stier Test No. 9). Exh. 5.B, Attachment'
.

5. Tables 9 and 11; Stier Report, Vol. III(A), Table 1.- .
,

43. NRR claimed that its Test No. 98 had a possible water addition to the-

* -
-

; - MUT 6 minutes before the end of the leak rate test. Exh. 5-B, Attachment 5,'

, ,

Table 11 at 14. MPR did not agree that water was added during that test because]..,

s . ,
- it appeared the trace deflections during the test were similar to others around,

' *" ' the time of the test, and the level trace had a uniform overall slope before and,
,

. ._, ,

J after the end of the test. Exh.1.B (Green Volume), Stier Test No. 60.
'

e - ,-' ; -
'

' 2i: 44. NRR Test No.149 involved an alleged water addition to the MUT 19
'

j minutes before the end of the leak rate test that caused a 36 gallon differential-
'

' -
,

' ' 5 # ; between the amount of water recorded and the amount shown on the MUT
' ' ' j level strip chart; nevertheless, we accept MPR's conclusion that a legitimate' - - *

-
-

,, . , ,,
' '

- ; operational reason existed for that water addition. Accordingly, we find no basis,;
-

,

q to agree with NRR's allegations about its Test Nos. 98 and 149.'

,. ,

. - < . . ! 45. NRR found that Mr. Scheimann's shift did not add hydrogen to the
|.'

4

3 v

.' MUT during leak rate tesu (Exh. 5 A, Table 10) and Mr. Stier agreed. Tr.14N-, , , , . .

' ' , , .; 98 (Stier).
,

", C , * ' '; ''

~ '.c ' t. 46. During 1978 1979, Mr. Scheimann never realized that he was not com.-

plying with Administrative Procedure 1010, the "Exceptions and Deficiencies"
'

. .
N -

.

' Procedure, by not applying that procedure to invalid leak rate tests. 'It 2794. His*

,

' ' - noncompliance did not result from management pressure to refrain from apply-
,

- 1 - ing that procedure, but rather, it resulted from the fact that no one informed him
'

. ,

that the procedure applied to leak rate tests. Tr. 2795.- '- '

47. Mr. Scheimann did not require that his operators log the start or*

, ,
~

the stop tirne of leak rate tests in accordance with Administrative Procedure<

1012. See Frederick Prep. St., ff. Th 2447 at 5. Mr. Scheimann was following'-
-, . , ,

* '' - the consistent practice at TM! in not applying AP 1010 and AP 1012 to leak. .

[
-

, , -

^ . j rate tests. See Floyd Prep. St., ff. 'It 4894 at 2 3. The Board does not accept j
,

this as an excuse for not following proper procedures. '' Y- ' - '
.

48. Mr. Scheimann agreed that it was his responsibility to communicate'

.

the meaning of an 1.ER to his CROs. Th 2812. He was unable to recall whether''
.

he analyzed 1.ER 78-62/IT, or instructed his shift about the interpretation of.

.
''

, - - - <. ,. the Tech Specs that it reported. Tr. 2807. Mr. Scheimann was unsure whether. , ,
''

he ever changed his interpretation that only one leak rate test result depicting. , , . . .
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. .. h .',?.: ;'n.[h .,~;. .h,,j),[.. A,l v&b.(f;.X .tdunidentified leakage of less than 1 gpm was required every 72 hours. Tr 28%

. .:
' '

' 1 d. .
. v. ,. 42 * 05.''.ew h. .: .1

- . |,s.ff'.f; QU.. * @W:.9 'irQg y,'k#@,.. :
g.s 4

? <.'. f.* D >..
4' . In summary, we find that Mr. Scheimann was an accessible, consci-4 .7, v. 9,.

).$p'h entious shift foreman. TY. 2557 (Faust). As we have found, the majority of the

4,.*J. W ),2. % 4I|3.M M[Y' $ @". $leak rate tests he approved for filing were vaUd (Exh. 5 B, Attachment 5, Table

, #. | E. .M, ,.'6. .. ,;./:n .. + ,. ;-M. . 9); none of the leak rate tests he approved involved manipulation. D. 1484 94>-1 -
<

v,; ; . . . 3. 1. , . : y,..|,e. g,
m

. . g .,9 (Russell); "IT. 1494 98 (Stier).
". v . C,.c ' A. ,. 5 (: "Q. '' ! ''D - 50. De investigators were unanimous in concluding that "A" Shift did not

_

. ; , ..

^|';lp YM falsify or manipulate leak rate tests. R. 1486 87 (Russell), 1494 98 (Stier); sec
e m ? y '[|

'"
'.

7. t , p . , ,. .
.% -

.t. g.T - ,M, Stier Report, Vol. Il(A), Tab F, Assessments of Messrs. Faust and Frederick. De
4

. . ,

,] |' j ), / P 9. y | , , -?|{ ' . ~. Board agrees. However, as shift foreman, we find that Mr. Scheimann failed to
'

O

t "
.,(.,

;3 'f . ".';; g'. , b (*;:i F- meet his responsibiuties to ensure that the performance of leak rate tests by his
*

/'|
' -4. M N .j ''.l.,|i C ' '. CROs followed the applicable Tech Specs and administrative procedures, ne. g m 7 .' ,

, , , y 7, y

,
.

. .

,':0,

. . . ' ,
. record shows that Mr. Scheimann did little or nothing to adequately inform his

.},'|,;','..V,'..s.gy'^f,,'.[,|' people, and in that regard the Board finds him to be culpably negligent.
. u f, ', . ; :L

-
-

,,' ... p- . . , , . . * ~. . .,
,

William H. Zewe- . . . . ' . .. , .

.y-,s
, , .

. . / .1 51. Mr. Zewe began employment with Met Ed in 1972 as an AO. In 1973,
'' '

.t
'

/ he was promoted to shift foreman, and in 1976 he was promoted to shift
< - - +:,

- ' , ' '

supervisor. At Unit 2, he supervised "A" Shift. Zewe Prep. St., ff. TY. 2946., ,. ..
,

* *,
at 1. Mr. Zewe is still employed by Met Ed as Manager of Titus Generating

-. -
., . ,

' ' .* Station. Id. He no longer holds a license to operate a nuclear power plant. Exh. 5e .

- .t. : .s , ~ . B, Attachment 5, Table 1.
.

* '
.

':. ' - ,; ', 52. Mr. Zewe acknowledged that| as shift supervisor, it was his tillimate
*

.
, , .

, ,

,- responsibility to ensure that unidentified leakage was below the 1 gpm LCO
*

,:,-
. . 3,

,,. ,,
'

- -

prescribed by the Tech Specs. Tr. 2951. De shift toreman directed actual com-,
, . n*, _ , ,

.,*,.; | ., y -.. .
pliance with leak rate testing practices, however. Zewe Prep. St. at 2. Mr. Zewe.

.

,' ! .,, ,, '' , | A,'.'i.('';7 could not recall ever performing a leak rate test (Tr. 2949), and he never fctmally4
, ,

,g , 9 * ' . . ' f . '. ' y approved a test for filing from September 30,1978, to March 28,1979. Exh. 5-
-

,
.

. . .
. " ,*

*

. . /, d,.? | : . . ' ....,'..,f, B, Attachment 5 Tables 9 and 11.g .3 ,

. L ,'i.6. ' 's'' 'U . 53. Mr. Zewe knew that to comply with the Tech Spec requirement that-,s .

, , ' . Y , , ' ' . ' f . . J '',.. unidentified leakage be kept within the 1 gpm LCO, his shift sought a leak rate
* I .,; ., | |' ..f A , ,'. '' .' V test depicting unidentified leakage of less than I gpm during a 72 hour period...,

; .y . P. . , , 'j while the plant was in operation. He recalled that his shift tried to perform a- ; . .y . , c-a

W ".: '

leak rate test at least every day and sometimes every shift. Zewe Prep. St. at
*,. . , , 3 ,

1,. c ' ", . . ,'d ''M ' ; *d ' ' ' 2. He, unlike Schelmann. thought that his shift would have entered the Action
o i^ - ; :- Statement of Tech Spec 3.4.6.2 in response to a valid leak rate test result over.-

!''; , , , . , |/ y . . , .,j * ' I gpm (Id., Tr. 2972 73,2979), although he does not recall his shift ever doing

-,c.

,'') ' , . ' , - ., ,. , ..

. . .. * d'. . ae, so. n. 2%1, 2974
b ; y , 1. f' , * j,. ' j .

4, .

7* 54 Mr. Zewe testified that his operators were not authorized to discard. . ' " ' .
,

. ,;.. g cf . ;
, 3 .c,, j lesk, rate tests in excess of the 1 gpm LCO, unless they had made a de.

.
.

.- .h .: . .' ,. . . - .

> '-. +
, ,
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termination that the test was invalid. Tr. 2958; Zewe Prep. St. at 3. Mr. Zewe
'

expected his operators to make this determination. on their own. Id. TheyS *

v
did not have to explain' their decision to Mr. Zewe or to his shift foreman,' '

< ,<." Mr. Schelmann. Tr. 2959. Mr. Zewe does not recall ever discarding a leak rate
'

*
-

r ~

.' test. Tr. 2995.*

' ~ " 55. The record does demonstrate that members of "A" Shift were consci.~
' ' ' '

entious 'in evaluating leak rate test results against other plant parameters. Tr. 2817N

(Scheimann); Tr, 2524 25, 2533 (Paust); Tr. 2475 78 (Frederick). Indeed,, s
,

,

Mr. Zewe recalls that he personally investigated for, and inspected, leaks in
,

the plant on many occasions. Zewe Prep. St. at 2 3.
56. Mr. Zewe thought that the 1 gpm standard for unidenti6ed leakage

.
' was "too c6nservative," because of Unit 2's oscillation problems and because

,
,

of the large volume of water in the RCS. Tr. 2955 56. He recalls believing that*

- - it would be merely a matter of time until the oscillations and inaccuracies in the'

leak rate test procedure were resolved, and the leak rate program and the new^

e
' * - plant became compatible. Tr. 2953, 2957.,

,

57.~ During 1978 1979, Mr. Zewt was not aware of leak rate tests being" ''

. .

manipulated through any method.Tr. 2691. Specifically, he had no awareness of' -.

.' leak ratt. test manipulation through the addition of either hydrogen or water to
the MUT (Zewe Prep. St. at 6: Stier Repon, Vol. VI(K), Tab Z, Zewt 3/29/84

,

Interview at 43-45). Prior to the .TMI 2 accident. Mr. Zewe was not aware of.

~

the effect that hydrogen additions to the MUT could have on leak rate test,

> '
~

,

results. Zewe Prep. St. at 6; Stier Report, Vol. VI(K). Tab Z, Zewe 3/29/84
,

Interview at 50. .-
.,

58. Mr. Zewe could not recall any of the circumstances leading to thec -

'

issuance of the November 1,1978 LER concerning leak rate testing, although-
'

.

he does recall that leak rate test results were rounded to whole numbers for a,

short period of time. Zewe Prep. St. at 6-7; Tr. 2969 70. He did try to read
all documents on the required reading list. Tr. 2%9. He understood that it was
his responsibility to see that his shift received and understood the information'

contained in the LER. Tr. 2968. Neither Mr. Faust nor Mr. Frederick recall being
'

given any instruction on the implication of the LER. Faust Prep. St., ff. Tr. 2511
at 6 7; Frederick Prep. SL ff. Tr. 2447, at 8. Inasmuch as Mr. Zewe had the

,

responsibility to ensure that his shift was aware of the actions that resulted from
'

the LER, but evidently did nothing substantive about it, we must find Mr. Zewe,

guilty of culpable negligence.. .

59. 'The investigators have agreed that Mr. Zewe's shift did not manipulate

leak rate tests. TY. 1486 87 (Mr. Russell stated that "there was insufficient-

evidence to support a conclusion that they (Messrs. Faust, Frederick, et al.)'

. engaged in intentional leak rate manipulation."); see Stier Report, Vol. II(B),
'

Tab Z, Zewt Assessment at 1; Tr.1494 98 (Stier). Accordingly, we find that' -'

' ' there is no evidence that Mr. Zewe was aware of, or involved in, leak rate'

. ~
. .
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. ' ', c .'c .?JQ% 7,q. ... , x, -..Y.g..y' . .

, w: . . : n'..
.. . n- ~ s ., ,

h\',$R.dN,, Nc '; y,j.M@(.1.,s if ; test falsification or manipulation at TMl-2. We do 6nd, however, that it was

+1b.fh3'h;p[ f%.j .k.j'I';!: Mr. Zewe's resporisibility in his capacity as shift supervisor to make sure that
,

*

' r .'X ' 5'
f.@;i N J,,J/y h MI9.h.E M

all the people on the shift were properly applying the relevant Tech Specs and,

M' q $$,,N$,7 \. yo.q,.z.g*j:,, f t,P.yh'.Q.W.4!'
administrative procedures. This he did not do. We therefore find that Mr. Zewe

S 5h *8""''''"'"""'*"*8''"''"''"""''""""*''

. Q ,. ; . . -
.

,"-
' , w;, '9 g.: 7, , ,t ,' . .., . .' '

. . . ,- Shift B...
,"! '. . m * ,: s . .n. .,.

^'

.,

$' ';' - , , Y D c:# ? u 60. This shift included CROs Theodore F. Illjes and John M. Kidwell and
. [. '' ' C ".; :. 7 ,ji , C 'j'i b a trainee, Mr. Charles F. Mell. The shift foreman was William T. Conaway,11,

i '4 )' 4 '[ ' . UM' . . . :'-7 0
-

t!. L and the shift supervisor was Joseph J. Chwastyk... ..

, 'A , *, ; . , . 4' '. ;'' ', ; :/,4'C ,3 61. Shift B misinterpreted the Tech Spec requirements and considered it
l'e .'",;'(.y T. P T ] sufficient to obtain at least one leak rate test below the 1 gpm LCO during a 72-

"

. , , d'' [' 4 A ,, ' h ; ,'l, . ' hour period. Ff. Tr. 3010 at 2-3 (Dljes); ff. Tr. 3285 at 1 (Kidwell); ff. TY. 3239.s
' ,

J { ,
.,7 ; ;, 3, - c. 7 .

g'.~, at 2 (Mell); Tr. 3128-29 (Conaway); ff. 'It 3407 at 2 (Chwastyk). They regularly- c , , , ,

51 4 g discarded tests that showed exceedance of the 1-gpm limit and regarded the tests,

'f '. ,,1 , . j- . , ,
- '

,
as a meaningless administrative requirement, rather than as an accurate measure-

.

'" . ' ' , , - of leakage. Ff. Tr. 3010 at 2 (Illjes); ff. Tr. 3285 at 3 (Kidwell); ff. Tr. 3239 at
- - h

U 2^ ^ ~ ' - 2 (Mell); Tr. 31N (Conaway); ff. 'It 3407 at 3 (Chwastyk).- -
,

J''' ''

', 62. The shift members had not been given adequate training with respect to.,

., ,' '
' " the leak rate test and its safety implications. Tr.3019 (Illjes); Tr. 3288 89 (Kid-

-
.

,. i ' f~-
. ', ';

'
shift did not follow Administrative Procedures 1010 and 1012 that required the

,
' '

f, well); Tr. 3247, 3274 (Mell); Tr. 3105 (Conaway); ff. Tr. 3407 (Chwastyk). The
-

- .. , , ' ~ .
,'.f'

'
-

filing of exception and deficiency statements and the logging of start and com-
*

,
. -

', 7,' pletion times for surveillances. Tr. 3018 (Illjes); Tr. 3293 (Kidwell); Tr. 3108.c, - ' -,
,

'

.. .. . . .

(Conaway); ff. Tr. 3407 at 3 (Chwastyk).a.4 ., ,, ,
,

.' , ' .g.
, .,. ..

..

. * '.',,-..; . y ;f ',
. .

,
" '

Theodore F. filjes>,
,

, . .. . . .

'. i.
.

J' ~ 's > * a .' 63. Mr. Illjes began emp:oyment with Met Ed in 1971 and became a CRO, g.,
.

(a,, M.' .g. l'. ,' at TMI.2 in 1976. Mr. Illjes is still employed at TMI 2 by GPU Nuclear as a
'-

4. .
. . . .

', ..
"< c, . .t,,- licensed shift supervisor, liljes Prep. St., ff. Tr. 3010 at 1., . .,. .

,,

'.~ ' , tf* ? - s 64. Mr. Illjes testified that "it would appear, now, that the leak rate test,.

| 1 ' ; . , , ,' .* , . procedures I followed were not always in strict compliance with the requirements. ,
, , , . .

- . s},' '" ]' ,-
**

. Imposed on us, in that I usually discarded test results showing unidentified,.

,, , ' . ' - leakage greater than 1 gpm." /d. at 2. He also admitted that he did not understand| 7 ..,
^,

]. '.*','' ' f .. ' the Tech Specs by testifying that "during 1978 and 1979, I thought it sufficient. . -
" '

.' u | 6 ' J , i f '- to obtain at least one leak rate test result below I gpm during a 72 hour;. .

T'4 . 'V' : .4 period." /d. at 2-3. The Board has reviewed the ten tests signed by Mr.111jes,i. -
.

Q ' . ''' .$. .' ' ' '6 '/ . and we find many other kinds of noncompliance with procedural requirements<
.. ..-

' 2 . . . (p . and that 70% of his surveillances were not valid.- t. *f|; ,,a' -,:,
, . ., ,

.. . . . . .

>.'.'' 3.. ,'j, '*.s., , ,

' *-
.

'a b

761'
. . ,

.

.

w ,,

e

3. ,

"
.g

n

-e-.



. ... . .
-

o. . , -

|- ;: j , ,,j -: ..
.,

~ .
. ,

, . ...;. ,
,

.
- ,

, ,,
,

' '
'

- '

,
x.

, . . . ,
-

t - - , . . .
;,,

*-j; ' .y -
.

<

L ,i ,

U. ,

:.
-

' [k
-

s
3,

' - ,f
.

test in blatant disregard for the procedural requirement that the test only be
65. On October 31, 1978, Mr. Illjes carried out and signed a leak rate'

.,
. ' . J e |.

'

c,
" . '. i

a- -

' ** '

performed during steady state' conditions. This test was carried out with primary2 s .'-~
,

,

- '.
. 7 f: ' ; J , .f 5 plant testing in progress and large changes in pressurizer level (+ 10.5 inches)5

-

. H.Y and MUT Level (-7 inches) occurred. Exh. 5-A, Enclosure 9 at 3 of Enclo-'' ' ' *

' O. . a f *. sure 1.
'' ' '

.

'% s. ? 66. On December 5,11, and 20,1978, and Januvv 7,1979, Mr. Illjes
, . ., ,,

' ' conducted leak rate tests with an unstable and erroneous level sensor connected.
'

to the computer. Mr. IUjes testified that "I do not recall a problem with a
, ., ' fluctuating transmitter . . . ." Prep. St., ff. Th 3010 at 4. Mr. Stier noted in his-

evaluation of Mr. Illjes that:'

w
a

N -- There is testimony that the makeup tank level instrumentation problem was well knovm in-

, ' , - the Operations Department. This testimony is corroborated try plant records that demonstrate
',

'7 an awareness of the problem, parJeularly on the shift to which Illjes was assigned. During
,.

>..,

,I( the relevant period,Illjes' shift submitted two work requests to repair the level transmitter
,

, ,

ard filed a Shift Supervisor turnover ncee indicating sat the transmitter was out-of service.*
,

,s,

'
.

Stier Report, Vol. II(B), Tab I at 7. .,
- ~. i

'.
- - - ), 67. The Board cannot understand how Mr. Illjes could have been unaware

, ' '

of level transmitter malfunctions. 'Ihe implication is that he was very inattentive
, c

e .] to the control room situation and, thus, incompetent.''
.

..-
~

f 68. On February 12,1979, a leak rate test was conducted while Mr.111jes-

,

' , , was the control panel operator. The MUT strip chart shows that ca.150 gallons1>
..t ,

,

t ij of water were added to the MUT, but Mr. lujes did not record this addition ins'' .|
*

- - ~~C his log. While this behavior could reflect' deliberate falsification cf the test, iti<
- '.

~

may also be a careless mistake by Mr. IUjes. Also the RCDT was pumped aown
~

,.,

'. in violation of procedural controls. At any rate, the Board finds this test reflects'
,

'

discredit on his performance as an operator.
- '. - 69. On February 17, 1979, Mr. liljes conducted a leak rate test and was

J also the operator assigned to the control panels. According to the Auxiliary' '

,', Operator's log, hydrogen was added at 0500. The hydrogen addition was not
-

- logged by Mr. Illjes. The strip chart (see Figure 2) shows an upward offset
of the MUT level coincident with the hydrogen addition and which biased, ,

. g the unidentified leak rate toward a falsely lower value than would have been-

t. otherwise obtained. If there were additional tests implicating Mr. Illjes in
'

,

hydrogen manipulation, this test might be viewed as "clear and convincing"<--

.
evidence that Mr. Illjes carried out such manipulation. Since this test may
represent inadvertence with the hydrogen added to the MUT for legitiraate'

-

,' purposes, we regard this test as inconclusive evidence of manipulation.
70. Two leak rate tests were conducted on Febntary 19,1979, when-~

. , , '
,

'
,

Mr. Illjes was the panel operator. NRR Test Nos.124 and 125. Mr. Kidwell' -

signed as the operator on these surveillances, and both Mr. Stier and NRR have"
.

,

'q
- '' '

. !
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Figure 2. MUT strip chart record on February 17,1979, showing the upward offset in the level indicator - -'

associated with the addition of hydrogen. There was a 1.-hour and 30-minute difference between actual
~

'

.

time and the preprinted chart time. Thus, the hydrogen addition at 0500 a.m. corresponds to a chart time
~ ~

.

of 0630 a.m.
'

.,
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* - taken the posture that these tests represent manipulation with hydrogen and thatd ' ' ', , , .'( .,j( Mr. Illjes would have been involved in the postulated hydrogen additions. Stier4 p,' ~ -q
i .s i Report, Vol. II(B), Tab I at 8 to 13; Exh. 5A, Test Evaluation Worksheets

'

^'@- 1 |[ ' 7 G " ~ , !,n j!
f.y . . ;. . ,

for Test Nos.124 and 125. These tests merit careful scrutiny because of the. :, ,

potential implications concerning Mr. Illjes, and also Mr. Kidwell, with regardi' '. Q.cc. , a.~
.

.

y to test manipulation by hydrogen additions.. . - 'N

E'' '. , - - 71. The Board finds these tests (NRR Test Nos.124 and 125) represent

, ,

ambiguous evidence for the following reasons:" - -

. _ . , ; a. There was no logging of any hydrogen addition. The experts' allega--
.

tions of hydrogen additions during these tests represent speculations:-

',

Mr. Stier imputes hydrogen additions and NRR alleges either water,

, ,
- a. ', , ~ .j or hydrogen. Id.' ''

'i a ' , ' , - - .! b. Figure 3 is a copy of the MUT water level strip chart record for part
.

' - - of February 18 and 19,1979, that includes the time interval when.-
' '

.! the tests were conducted. As may be seen, this strip chart record
, ,

'. --
,

displays numerous anomalies before, during, and after the times of
'

;- f a, ,,

'

'' '

; the tests. We do not see anything distinctive or diagnostic in this"
., , - ' ', strip chart, except that the level sensing system was providing erratic'

.
. -

,

data. 'The clear upward offset associated with a logged hydrogen
'

-
,

~

addition two days previously (Figure 2) is not apparent, hnd the
'. ['- absence of this potentially diagnostic pattern precludes a' conclusion

-

.",. ,,,~

f
'

- ,

,?, '
; . - - that these tests reflect manipulation by hydrogen additions.

,

-

72. In a September 30,1986 letter that was served on all parties, Mr. Stieri
'

.
- .;

_ w.'
, ,

%, provided copies of strip chart records showing the effects of hydrogeri additions#
,

at times when leak rate tests do not appear to have been performed. At 1540s
i and 2235 hours on February 21,1979, there were logged hydrogen additions,'"

. .

'' ' 4 and the strip chart record shows clearly, for both of these additions, an upward,
persistent offset that closely resembles the pattern of hydrogen effect that is'

,
,

- shown in Figure 2 for February 17,1979. The fact that the strip chart hydrogen. ,

' - ,
- response was plainly obervable both 2 days before and 2 days after the tests

,

'

on February 19,1979, contributes strongly to our view that hydrogen additions
did not influence the tests on February 19,1979, because the expectable effect
is not present in the strip chart for that date.

' *

,

73. Mr. Stier's opinion is that these tests (NRR Test Nos.124 and
( 125) represent some experimentation carried out by Mr. Chwastyk, the shift'

,

. supervisor. Mr. Chwastyk had stated that he had become aware that adding
', - hydrogen could affect the leak rate test and he had observed it. Stier Report,

, .
'

Vol. VI(B), Chwastyk 4/24/84 at 25-27. Mr. Chwastyk stated that he was not sure ,

'

,

- when he became aware of the problem, but he believed that it was sometime |

.,' in the latter half of 1978. Id. NRR has cited this interview and noted that |
'

,

- NRR Test No. 69 conducted by Mr. Illjes on December 20,1978, might have
'

involved a hydrogen addition which would be in a time frame consistent with i4
,

n -

- .-
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Figure 3. MUT strip chart record for Feb'ruary 18 and 19,1979, showing anomalous traces before, during. .

and after two leak rate tests. Lack of persistent upward offset suggests hydrogen additions were
-

;;.
not made during these tests.
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.a , . .n ,
? :* '. f. . . . '. Mr. Chwastyk's testimony. Exh. S.A Enclosure 9 at 11. We find that a hydrogen

'

, ' ' .s ',j :7 ";c'' m' addition cannot be reliably ascribed to this test.,

yN 7;;;
- .' i 74. However, Mr. Stier reports a turnover note as indicating this experi-"; g , g W ' q p,|f '

7 . ". ; ment was conducted on February 19, 1979. Mr. Stier quotes the note and ex-- .-

. ' . _ . *
. 9. ' < , ,.y. . " : presses his view as follows:. . ,

- s : . . >-;

!'? ~ : ; he Shift Supervisor turnover notes for February 19,1979, written by Chwastyk contain the
'

.

+ >.
' ,

following. "At 60"levelin MUT & 54 psig H 0**' Pressure we get good IR."'3%e clear
''l..

'

2
implication of this is that the experimental hydrogen addition was made during the course'

- -
,

.i' of the seemd leak rate test on February 19,1979. A review of the makeup tank level strip. , . - .
'

0', chart reveals an elention in the trace close to the 60 inch level at a point correspmding to
x - the rursting of the test."In light of the foregoing we have concluded that the offsets in the

'

>
', 9 ."s

, ,.j.3.;,

1, strip chart for that date were caused by hydrogen additions.- *

, . s .;; %

$~ ' ''

'3 shift Twnover Notes. February 19.1979 (Tab 10).L
,

' - [
9 "Vol. IV (MPR Report). App. K. Test No. 33.14 at 21.:, .

-i- ,; y ,

!,-( f- ',- F- Stier Report, Vol. II(B), Tab I at 11. -I'
, ,.

75. 'The Board questioned Mr. Chwastyk at length concerning this turnover* '
- . .

'

note and NRR Test Nos.124 and 125. Tr. 3412-61. Mr. Chwastyk was unable*
, ,

,
* '

. to determine unequivocally from the test records that these corresponded to the
,

,.
_

'.."j time when he did hydrogen experiments. Tr. 3459. As the Board reads the total-
p

turnover note - not just the Stier excerpt - the thrust relates to "[1]eakage out
JS .j[ .

, 7 the note reads "may want to break flange downstream of MU-RI to check for

,,
'' ' of RCS looks Like is due to MU RI (outlet relief from MUT)." The last part of. - } :, , '

gy
;..c .

~.. ,,.y r - '

'

, ; '- leakage." Stier Report, Vol. V(B), Tab 10 at 00325. Mr. Chwastyk appears to.

, , . ,

-
'

be reporting a suspected leak, rather than the results of experimentation with'

hydrogen - whether or not Test Nos.124 and 125 represent attempts to estimate'

,; 4

'

the magnitude of the suspected leak would be conjecture that cannot be resolved-
'

- (
,

on this record. Since there is an alternative view to Mr. Stier's opinion that
,

. f seems quite plausible, we conclude that manipulation with hydrogen in these
' ' '

,

tests is not established in this record.
'

-

e
'

76. On March 14,1979,'Mr. Illjes conducted a leak rate test. The test' -
. . .

- s . results are blatantly invalid, because Mr. Illjes added a large amount of water,
, ,

.; during the test and then included the addition in the wrong step in the computer
'

.

t. program. This simple mistake is not remarkable. What is remarkable is that
~e Mr. Illjes would run a test that produced a calculated gross leak rate of minus-

.
* "

, 6.7 gpm and then sign it as a valid work product. -

77. NRR evaluation of Mr. Illjes concluded that:'
,.

.

"

The weight of available evidence, including statements by his former Shift Supervisor.
'

(Mr. Chwsstyt) and the technical analysis, strongly suggests that Mr. Illjes was either.

., not truthful in answering questicos regarding his role in of knowledge of leak rate test
'

manipulation of he was grossly negligent in performing leak rate tesu.
'

.
,

Y /

.

'
'
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. ,~; - - '.,
.m , , ,.

,,
.. ..u. -m

s .',%.
< . ,' . ....+;,. , . ., . . 3 . :

..>.v A 4. 4.?.V> .
"

-

. . ' Exh. 5 A, Enclosure 9 at 6..

. . ...

.f. , , ;'s , , . ! 2.) 'y . . . .. ,;
. .. ..

'k;'~-)s'1'.kl.
' y; 9 .g *H 78. At the hearing, hit. Illjes stated that "I did not have the motivation.

/ |Y'$ or inclination in 1978 or 1979 to manipulate leak rate tests." Illjes Prep. St.,7;.y.. ; fc,N.p'2 hkh)'dO.(,...p,,, h M . : D ff. R. 3010 at 4. The Board finds that the seven invalid tests signed by hir. Illjes
.

f -y. . J Y.N'.%' 5 N. ',(.fjQs)."hf; / ', - ||' , . ,N , ' ';t
demonstrate a careless and unprofessional performance of his duties. While

(r 7. . , . > one test was influenced by a hydrogen addition, we do not see a "clear and:..

a ', [ ,W 4
[, ,<-.;, , , } ' ,, a ;

-

convincing" pattern of test manipulations, and, therefore, agree with the NRR ..y.

. ,[ view that he was grossly negligent.g ,' ' ' . ' - . ;.
., . -

,

- ,. ,..

Y , ' , . : f ,, , ' e . 4
. - ,

,

.. . . , . . .'. . .J:.,' ' ' ;;" ..'
.

. . . .' John 31. Kidwell.

-

e. ..~.'a <

i, ,,'e : p .C +1. 7, [.'y 79. hir. Kidwell began employment with hiet Ed in 1974 as an auxiliary- ;.,

| ; f .., C. :; P ..~"S operator at TMI 1. In 1978, he was promoted to CRO at Th112. He left Three,
. ..,, , "'

i} ; ,[|.1 , ,5
''

. hiile Island in 1980. Kidwell Prep. St., ff. W. 3285 at 1.,

, . . , ' ' . , '. 3." S . ; .- 80. From October 1978 through March 1979, Mr. Kidwell conducted eight.. ,

n' . . . . .(. ,1 ; , leak rate tests that he signed. Exh. 5 A, Table 11. While an unstable sensor was1 --
,

, ,

[r. ' [. . "j ' . * . * ' ' , , ' used in one test and he failed to account for added water in another test, we find
-

.,

. . , _ , - ';' *

, M .- r - no evidence of manipulation or falsification in these tests. In a test on February,,
' '

. , ' 14, 1979, hydrogen was added near the end of the leak rate test; but Kidwell-. .
, ,"" '' ' ', came on watch only 5 minutes before the hydrogen was added by the auxiliary-

q,

1 '' operator, it seems improbable that this hydrogen addition represents deliberate
- -

,
,

/ ; ' g ~ .k - manipulation.

.
,

'

.
.

' ' -
; ,- 81. Mr. Kidwell testified that:. . <

.

-
.

. . .,
.

..*' ,
*

. , , . . , - . Prior to liarold llartrnan's atlegatims, I had no knowledge whatsoever of operators delib-
* * * '

erately adding hydrogen or water to the rnakeup tar.k for the purpose of rnanipulating the,

,r end resuh of the leak rate calculatim. I do not recall receiving instructson in any form that. , . ,
.

.

" .. ,
;' .. *- '- - .

'

provided rne with guidance that I was to refrain frun addmg hydrogen during leak rate tests.

,
. - - .| . *

. . ,.

, . ' , Kidwell Prep. St., ff. Tr. 3285 at 4
'

'
, . .4.

f'; ' , , - ' , - ' #
82. The two leak rate tests on February 19,1979, that we have discussed in.

,
*

/. . detail in our above review of Mr. Illjes were signed by Mr. Kidwell. We do not
-

. .., . . , s , .

+
' ' ' -

find reliable evidence that these represent manipulation by adding hydrogen. We
*'

, . ,

,0 . ' , ~ g h N' find that this record substantiates Mr. Kidwell's claim that he did not manipulate
-

,
, ,

* '>. . the tests.;, .
, ,

** :.
.

, ,

. . . . O.,

, y i. .. . (g,,,,, y, 3g,,,

'

' ,;. w. .

.
'

. . . .*
'

. ' , . . . . . . . ..

i f , - [. .' , ,
.

'

. . . , . , ' ' 83. Mr. Mell became employed by Met Ed as an auxiliary operator in.
, , .

' . ' . - ' ~

.t 1976. He became a CRO trainee in 1978 and received his RO license in the* '.- . .. - . ' ' .
.' >.?.,.,..- , , ,

''G. - summer of 1979. Mell Prep. St., ff. Tr. 3239 at 1: Tr. 3263.. ' . , , ,.. ,;
. . , -. ... ,**

..,.'; - e, * .. 7:. , y.
,, .

.

, ,. :... ,'. . , . ;. .,

.-
,,

4
''
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, f.,'' i . t .,: 6>..- 84. From October 1978 through February $79, Mr. Mell carried out seven'
.

f.(,- 'l - " leak rate tests that he signed. Only two of the tests are not questionable and the
'

_

several questionable tests reflect the wefully' inadequate training program with. j,-Q % $ I
.

,

2 '! L
'

.N

}.j -

, ,x , , .espect to this surveillanca. Mr. Mell testi6ed that he did not get a feeling that'
.

.

the test was a useful tool and that it would make a contribution to the safe'V *
. .,

operation of the plant. TY. 3275..

,,~ , ,
, - ,

85. On October 29,1978, and Febmary 11,1979,5.ir. Mell's su:veillances
,.

^

- were invalid because water had been added to the i..'UT and was not included| -
*

.
in the computer calculation. These appear to be examples of careless conduct.

:c 86. On October 13, Mr. Mell performed and signed a leak rate test that'

' .-
, 4. ' showed an unidentified leak rate of minus 8.5 gpm, which is a result without

,
5 ,

# any possible physical reality. 'Ihis test reflects great discredit on the CRO's- f
.

',E ' - ;- . .< - training of Mr. Mell and the shift foreman for approving such nonsense, but also
'

.

,

demonstrates that Mr. Mell did not take his duties in running this surveillance, . <

in a properly serious manner.'

..

! 87. Mr. Mell carried out two tests using a malfunctioning MUT level
{' * ~ , 3 f.,.

; } sensor. His behavior appears to have been in accord with the general lack ofy ,
,

,

- professionalism with which this shift conducted the leak rate tests.'

'

Mr. Mell testified that he was unaware that adding "hydrogen could88.,

'
- effect the leak rate test or that anyone was deliberately trying to do this." He

also testi6ed that he did not remember- -

,
, ,

' 0^
- . the performance of an experimers with hydrogen on his shift. I do not remember Joseph*

ChwastA cautiming us not to add hydrogen dunng a leak rate; in my opinicn. if he had.,.' - ', noticed a problem with hydrogen. he would have kept it close to his chest until he had,

so fully checked it out that he could exptain it. I recaD that I first discussed the hydrogen
phenomenon with my crew after the Hartman allegations were made known, and we were

, , all surprised by Hartman's claims.

| Mell Prep. St., ff. Tr. 3239 at 3 and 4.
89. The Board finds no evidence of manipulation or falsification of leak

'

t .. rate tests by Mr. Mell..

.

'' '

William T. Conaway,11: ,

- .

90. In 1973, Mr. Conaway began employment with Met-Ed. He was an*

AO at TMI l until he was promoted to CRO at TMI-2 in 1975. In 1978, he
f was promoted to shift foreman at TMI 2. He is currently a Radioactive Waste

Support Manager at TMI-2, and he no longer holds an NRC license. Conaway
'

,

Prep. St., ff. Tr. 3097 at 1.
91. Mr. Conaway testified that "we did not have a lot of faith in the leak-

rate test itself. The Operations Department in general had little confidence in
'

the validity of the leak rate test. A lot of the tests were not valid. For example,.

. -

r
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, & o'[ ;1.M ' f N . ':. i.n ' . . ' ./- we got a lot of high negative leak rates." Id. at 3. Mr. Conaway approved the
,.

M'.n:;4.<j/)l.s'n'"'''M.'''V.'.Y|y'@?.October 13, 1978 test that showed unidentified leakage of-8.5 gpm and the5

#?' D
/ +

,
,

'
,,s. ~ ~

,' .'. ? .' ' @.."<1/.)2-@ d $ March 14,1979 test that showed gross leakage of -6.7 gpm. 'The Board finds'

4 :h. ! / ". . ". - %g;.(':. .P;MR, . g,M;,.4. .. < |.O ''; . g. i. ..c* ?, w.,. . (< . <0. . ... , .s.?. %. ,
R;

'

i tat Mr. Conaway could have casily ascertained that these tests were due to
. ; .y . .. ,.- .

..
.

/; 3;g r >nsteady state plant operation and a computational error. His failure to do so
e a m. .. .. . ;' f . . . . . - .q. 2 ,- ;. ."C is a clear case of culpable neglect.

,; 'L. . . s ' , 7. ' g. . '. ;. .' ','[ 92. 'The many invalid tests that he approved reflect the perfunctory way*
,

.
.,

| .< ." " 4 ? .-~ ' .c ,
' in which the tests were reviewed and approved by him. Mr. Conaway testified'

.,:., g., ,

~,

:, - ' . . . . . ,' J , . that:*
-

.m. . ,

. . ' * + , ' '.' ..,''.f,',.,. 'jy '. We were prirnarily concerned with the safe operation of t' nit 2 in 1978 79. We were not as
'. .

..?.,.;.
<

'y ' d' concerned with the administrative requirement of dernonstrating that the plant was operating' ^

" '" ", ; v .6 i ',;;'.I.' Y',.k , within the limiting conditions for operation for RCS leakage. We regarded the actual plant

-

.

' ' * i. -

.

t .,i ; . 1 - Q., . ,| ' e safety as more important than the leak rate tests, the pieces of paper, that were often invalid.Y
* .' , , ' . , , , . . .~*,,5

' .;1.
.

.
.

"' ^ Id.(,n 3,- .. ..

. . q '. ,f.>: 93. Mr. Conaway was guilty of culpable neglect in his attitud5 toward the
.

'' '

v. .< ,- .,

.,,,,./z., - *~

a; .,, "; |j . . test and in allowing the CROs under his supervision to treat the test in a casual
,

' '
'

. .

, , .'.'-i . ;. , ,
. y. manner.

' -' .
p 94. Mr. Conaway testified that the safety implications of the leak rate,

- L,
surveillance had never been explained to him, Tr. 3105. The Board finds hisa-

.-

'- ' profound lxk of knowledge and understanding to be an egregious example of,'2c.' ' w _.,

.' " the poor training at TMI 2.(,,'.,
'

' *

' ~ .. . / r . . 95. With respect fo the hydrogen experiment that Mr. Chwastyk carried'
-

.

out, Mr. Conaway testified that "I have no recollection of being involved iri that
,,

.
,' (. ' test and I do not recall any discussion by the CROs of the effect of hydrogen

~

,, 4
-

., -'
'

' " ~

additions on leak rate tests. Nobody ever brought it to my attention as far as !'

-

know, with the exception of Marty Cooper, after the accident." Id. at 5-6. While".
' '

,; ..

[[ - ] ',, ',' '
Mr. Chwastyk has testified that he issued a brief oral instruction that hydrogen'

.

' . ' , , should not be added during a leak rate test (Tr. 3451), we accept Mr. Conaway's
,

' '
' .. s

,

, ?, - ', assertion that Mr. Chwastyk's brief statement did not make any impression on
'

*
.,

, ' , ,

" ' him. 'Ihe Board does not find any evidence that Mr. Conaway was aware of or-
. . .

. .- . ' . ' - involved in any manipulation of leak rate tests.
*

. +

,. .

. . ' . . ., ,,<
.

..
. . .

y.. Joseph J. Chwastyk i
'

. ' < - , ,

- ?
.,

.

. , , '
'. , . ' . . ;. 96. Mr. Chwastyk began employment with Met Ed in 1968. In 1969 he'

''

..''.,,.';, became a CRO at TMI 1. In approximately 1973, he became a shift foreman at i
,

>: ' . . ' * , '

.. ..,

c . .'"i2(, TMI 1, and shortly thereafter a Unit I shift supervisor in 1977, he became a.; , ' . , , . , . . -,
,

[.' (, j , '[ '. ' M , . ' ' duallicensed shift supervisor for both TMI 1 and TMI 2. Chwastyk Prep. St., ,

,, ,

..' / / .'
.

.',c - M4| ff. Tr. 3407 at 1. !:i -
*

.

i. . ' '.' :' :!..'N,.::
. .

v. '. .

.- : ... ta ;

, . - (. . : |

. ..,.

.

.

. . ..

. .s j
i

** ,
,
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97. If his shift obtained a leak rate test result over I gpm, they would run.,,; . , , .;,

' "**
..

-

another leak rate test; if the next one was under 1 gpm, they would discard the,

) ,. [", ,
>J first one. Id. at 3. At the time, hir; Chwastyk approved the discarding of Icak.,

,o, . rate tests because he thought that once a test had been declared invalid, There-
'

",3 was no reason to keep il Tr. 3490. Mr. Chwastyk believed that if the test result
< - c. ,,,

~,' ;, was not discarded, and it was later reviewed, it could not be determined at that
" "r'

later time if the test was in fact a valid test or not. Tr. 3490. Mr. Chwastyk now
''

- 'a recognizes that recordkeeping practices at TMI-2 were deficient. Tr. 3535 36.
- 98. Mr. Chwastyk has stated that he was aware in the latter half of 1978 that" '

- ,'
, the addition of hydrogen might have an effect on the leak rate test results. Stier
'

'q; Report, Vol. VI(B), Chwastyk 4/24/84 Interview at 26. When asked who brought
'

,

,,
. f.' this to his attention, Mr. Chwastyk replied "I believ, it was my CROs. And I

~. , N'm -

think I remember, specifically, it was Ted Illjes." /d. at 27. Mr. Chwastyk did,

";~; '
not identify Mr. Illjes specifically before this Board when asked if"sitting here,

.,

today do you have any independent recollection of Illjes or anybody else telling,
- -

you that?" Tr. 3411. We give little weight to the fact that Mr. Chwastyk 'was
-

, . , , .

3 . ,j ,
-

unable to confirm his previous identification of Mr. Illjes. On the other hand, in '
,

~ view of the repeated denials of Mr. Illjes that he had knowledge of the hydrogen

- ' ' addition's effect on the leak rate test and in t'y aWoce of any corroboratory
-

.

. evidence, the Board finds that this reference to Mr. Illjes falls short of a "clear

* - and convincing" implication of leak rate test manipulation by Mr. Illjes.,

99. As we have described above, Mr. Chwastyk has testified that he
- '

gave attention to the rumors that hydrogen additions had an effect on the
~ ~

f leak rate test. In his GPU interview, Mr. Chwastyk stated that "it was right
-

after commercial operation had started," which further reinforces our view that
';

February 19,1979, was not the time when he carried out the experiments. Stier
Report, Vol. VI(B), Tab C, Chwastyk 4/24/84 Interview at 27. Be that as it may,

.

, Mr. Chwastyk testified that, as a result of his observations, he requested the I
and C to "go look at it." /d. However, there is not any evidence in this record
that Mr. Chwastyk's verbal request produced any resolution to the leak mte test

-

'

, , . . problem.

100. Mr. Chwastyk does not remember his shift being aware of his exper-
iment, but he does remember later ordering that hydrogen not be added.to the.,

'

MUT during leak rate tests, and recalls that Messrs. Illjes and Conaway were in'

the room when he gave that directive. Tr. 3451,3456.'

101. Mr. Chwastyk acknowledged that Messrs. Illjes and Conaway might
*

not have recalled his directive to refrain from adding hydrogen to the MUT

-

during leak rate tests, because he did not involve them in the experiment'

(Tr. 345152), and when he gave them the direction to refrain from adding
. .

hydrogen during leak rate tests, it was extremely brief and was not followed up
with additional instructions or discussion. Tr. 3537, 3551.

To
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:>..,,' 102. Mr. Chwastyk recalled receiving some instruction on the meaning of
,

.<|
'.- .g . ,, ,

Q'vd!R,'j'.O., f|h,.,.d 7. fiV, fb 1.ER 78-62/IT. Tr. 3502. He was told by the TMi 2 Supervisor of Operations,
,

..

Mr. Floyd, that he was to enter the "Action Statement" of the Tech Specs if his
N fc' ( M M,,,i9.% |'V; .:.c :|}$.i S;; 4'; i y,, jg * %;, e.' .9::,: shift obtained a valid leak rate test result with unidentified leakage greater than

@h fN'Q/5 i . .. ' 1 Epm. Tr. 3502-01. The LER did not change Mr. Chwastyk's interpretation

'

ff.h./,,Q.h.'.'h'Q''W;pf" 'not instmet the operators on his shift on the meaning of the LER, because he

.

.H , of the Action Statement requirement. 'n. 3509. Therefore, Mr. Chwastyk did.. vy , ,

* r i :. , 1, . ' .'.9,,

- ( *< , , .]. [
E.

assumed they already knew how to interpret the Tech Specs. Id. As the record
,

''

f'.; g '. .'
shows, his assumption that the shift properly understood the Tech Specs was in

.

i'*'' . . ' , *

JC .f ..s

. , . 7( ,<; ,,. - , error, and we find Mr. Chwastyk is guilty of culpable neglect because he failed'

, ,

-
..

. - i .' - '.' [ /, .. j to properly instruct Shift B.'~ '

i.. . ., :

103. We found Mr. Chwastyk to be a candid and knowledgeable witness'','e..,, @ ,- * ' ~

who made a sincere effort to recall the facts concerning leak rate testing at'", , '' 'ic. ,.-- .,- .

'. .i*,. } .'.L., TMI-2. We found no evidence that he had knowledge of involvement in testq. .
Y*

,.

7/ manipulations or falsifications. We do find that, in view of the numerous sloppy,' ' + 1 , . . . .c.,

,_9 w ' Q > ,,,.. ., and invalid tests filed by his shift, his performance in supervising Mr. Conaway.-. .
~

,( 5 reflects culpable neglect.*~' ~

.;, '

.

,.,y . r' ;. <b~~
,

'

.,

'' 5
- Shift C,,'- '

- .. ,

Shift C was made up of two CROs, Joseph Congdon and Martin
.

-
~ *

',,
104.. . ., ,

Cooper; one CRO in training, Mark Phillippc* the Shift Foreman, Charles' --
.,

"" - Adams; and the Shift Supervisor, Brian Mehler. The record shows that thisy -
. , , .

,

was a "friendly" shift, with good personal relationships and no communications1- ,,,

-
, ,

problems.. >>
105. This shift exhibited many of the problems and practices in leak rate- *

3
.

testing observed in other shifts:-
.. , , ,

;./'
,

;. - *' - - They misinterpreted the Tech Specs to require only one "good" test, I'"
.

i.e., not over 1 gpm, every 72 hours, regardless of the results of other . |'*
- .-

,' y'(, , . , , ' ,
.

,

tests. Cooper Prep. St., ff. Tr. 2835 at 5; Tr. 2718 (Congdon). Philhppe'
- -

,.

- Prep. St., ff. Tr. 4432 at 2; Adams Prep. St., (f. Tr. 3776 at 2: Tr. 3848 1,

, * ' , . "r ... .
,

,( (Mehler).['
' *

, .
.,

| ,M '. - Tests reflecting excessive leakage were routinely discarded; "good". .
.

tests were routinely filed. This was a direct violation of the TMI-'''' -
.

.

.f<J'- E. .
2 Tech Specs. Tr. 271516, 2780 (Congdon); Cooper Prep. St. at'*-

,,
e, ' ,' 4; Phillippe Prep. St. at 3; Adams Prep. St. at 2: Mehler Prep. SL,- a-

^. ff. Tr. 3842 at 3-6.+. . .
..

' . . . ...O, - The operators did not receive any significant training in leak rate* '' -

g .: ..

. || } . . ;" . '. ' ' : g f, , i.~ J , ,

testing. Tr. 271314 (Congdon); Tr. 4485 (Phillippe); Tr. 2839-40'

.'. . .J ,- (Cooper).f 4. .< ,, . .; . , . . . . , . - ,,
, a

. . y. ' .. . .':|. F
%.|: . . ; . . .' - -

,,
,

, .... . ., ..
'

.&e--
.-

. , ,

**
4
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i *| / ' ? '
The operators did not follow Administrative Procedures 1010 and-

' *
1012 requiring the filing of exception and deficiency statements and i

-

,

o a. - '

the logging of start and stop times for the leak rate tests. Tr. 2911 15
. . .J.' ,

-

(Cooper); Congdon Prep. St. at 3; 'It' 4439 (Phillippe); Stier Report,
me, c-+. Vol. VI(A), Tab A, Adams 3/8/85 Interview at 123 24; Tr. 3870.

'
'- ,, s.

(Mehler).
- i '3 106. There are no disputes about the foregoing points. The operators and, . .

, supervisors either conceded them in their, testimony or they are conclusively
demonstrated by the record. Therefore, as to those points, there is no need
to freight this opinion with de, tailed finding 3 about each member of the shift,-

.

,

'

. . , . beyond the foregoing summary."
,

107. There is evidence of culpable negligence and test manipulation for,

(
'

Shift C. We discuss this evidence in the following findings for each member of

'.~ . the shift- .c-
,

.

'

q Mark D. Phillippe'
.

' O. 108. Mr. Phillippe appeared at the Board's request; he waised the issuance'

of a subpoena. Mr. Phillippe is presently employed as a Quality Engineer-,

- Nuclear at Waterford 3. Phillippe Prep. St., ff. 'It 4432 at 1.
109. Mr. Phillippe began employment at TMI 2 in 1976 as an AO. He

~ commenced training to 'xcome a CRO in May 1978 (Tr. 4435) and received,

his RO license in July 1979. Duri.ig late 1978 and until March 28, 1979,.

,
,

Mr. Phillippe was assigned to "C" Shift as a CRO trainee.s

~
110. Mr. Phillippe testified that if a water addition was made to the MUT.

-

during a leak rate test or water was removed from inventory during the test, it
was the practice of his shift to invalidate the results and discard them. Phillippe

'

' Prep. St. at 3. He said that he was never aware of anyone on his shift adding
water to the MUT during a leak rate test in order to falsify the test result. Id.

111. Mr. Phillippe had a general recollection of being informed that the
addition of hydrogen to the MUT during a leak rate test could improve the

-

' '

test result. Tr. 4440-42. He did not recall who informed him of this phe-~

''

nomenon. Id. Questioned specifically about whether he had discussed the effect
'' -

of hydrogen additions with his co workers, Messrs. Congdon and Cooper, he.

denied having done so. 'It 4443 55. Mr. Phillippe stated that he did not learn
-

,
*

about the effect of a hydrogen addition through participation in an experiment
*

conducted on his shift to determine the effect of adding hydrogen to the MUT,

during a leak rate test. Phillippe Prep. St. at 3. It appears from the CRO logs.'

and plant daily attendance records that Mr. Phillippe was not on shift following
*

, February 11,1979, and consequently was not present when a hydrogen experi-
ment was performed on his shift ca February 15,1979. Tr. 4445, 4451-53.

*
,

772
_

f

a

b

s

.

. 4 w



- -->;.
. ,

,

'*'' '. 'y ,..

.

, NQf a,.
' 4' * '

$

,' , '
'

' +--
.

. .
, ,

.. . .

s. i . .;p. .
, ..

^~
,.| |( y. ,

* '
* - r

- .-; m; y ,
,., c:; : u .> , e s.. ., .~.s-

. .. ,

y

.

( '. -

. ,. . . .

~ * I'.[/F.i,;',,MQ'MEO' 'i G j
. . [!| . !. ., $ '. , '. .. \ i '|. 112. Mr. Phillippe stated that he never added hydrogen to the MUT during#

/,. . ' . 'o

;v ' a leak rate test for purposes of falsifying the test resull His testimony is borneM.W;s1.,,]';)O;, .

je,g:. : :J7 ?.b |g.;. ,iv,.W;L'C,3:$,7(,.C-'
out by the fact that the experts found no evidence of hydrogen additions to the,'J f-*7 ,.

MUT during any of the six tests that he submitted. See Exh. 5 B, Attachment
-.

h 5, Table 11. Mr. Phillippe further stated that he had no knowledge that others
3,h!N'f,i .. .,;f ';. ,kg.,ig %'{h;'$y,'':U|,,'[$/l.';;, on his shift added hydrogen to the MUT during a leak rate test for the purpose

"

f/, d
,

,- . 3+-
-

of falsifying the resull Tr. 4440.3 : .b, '_ , ' :, '

' ; ' . '.,'|
, | (. i.V

113. He Board accepts Mr. Phillippe's testimony as candid and truthful.
,

.,, ,, / . _ . y . -.

.[ and finds that he was not involved in leak rate test falsification through the'

~
,.J u . : . f 7. -:

- .-
' -

. ,

" . , . , ^ .~ l.,
addition of hydrogen to the MUT, and that he was unaware that others on his

'

'j ' ' , ..

] shift might have been purposely adding hydrogen during leak rate tests.
m. ,,.

. :'
. .

. - , .... .,...
s , .. .- . ,

d '

,o . .7>
. ,

. , ,

. . ' ;; Q . , .
" :. :) Joseph R. Congdon*

.:,
,

"
; '*

. . (['..
114. Mr. Congdon became employed by Met Ed in 1974 as an AO in Unit,.; '7 .. . , .

,,

!- ,y., .-( I after 7 years of service in the United States Navy. He obtained his RO license
-

.

,

. ,o- i i I in 19~7 and was a CRO 2n TMI 2 throughout 1978 1979. Congdon Prep. St.," '

f .-

'V i': ', i ',r I.(, ff. Tr. 2709 at 1. Mr. Congdon is a shift foreman at TMI 2, and he maintains'

,

an NRC license in that position. Exh. 5 B, Attachment 5, Table 1.?9'' * * -

if .. -
. ,

.
*. , ~ l15. De Board finds that the record does not support any claim that' '

Mr. Congdon added water to the system in order to manipulate the results* - " * .-

of leak rate tests. He denies that he knew of any water effect, and states that'''
-t ,

" , '
he made eiery effort not to add water to the make-up tank during a leak rate,' - '-

.

test. Board. Exh.1, Stier Report, Co'ngdon 2/13/85 Interview at 77-81. Bothe* ' ,- . .. ,

.,'
.

NRR and Stier agree that no tests by Mr. Congdon involved other than incidental* --

, ' * . water additions. Tr.1585 (Russell); Board Exh.1, Stier Report, Vol. 3, Tables-'- i'
'

,

. , . - , ' . I and 2." . , .,

.

I16. Although we find no evidence that tests were manipulated by water
.

, /. . : . > ' '. - . .

'

.| y,. ,
,' additions, the record shows a situation concerning the addition of hydrogen' '

., ,,

to the MUT to affect leak rate test results. At some point during 1978-1979,, ,

' -J - .~

. s

' ' 'l i, Mr. Congdon became aware that hydrogen additions to the MUT sometimes
.

~-" ' j. - .

, ,. ., , ,

affected the MUT level indicator. Tr. 2725, Stier Report, Vol. Vi(B), Tab C,'

,. ',, , ^, :,. .

:
-

.

- Congdon 2/1345 Interview at 52. His best recollection was that he heard about
,

~
.

.

this effect from operators on another shift. Id. at 53.'' *' '
*

.c -
, ,

.

' T # ,- ...e. . , ' < - ,' ' 117. In order to determine if such an effect existed, Mr. Congdon partic-'

ipated in an experiment during a leak rate test (NRR No.120) in which the,; . , . ' , ' ,* * * '*
.

, ,'' MUT level strip chart was deliberately marked at the time the hydrogen was'

.- , ,

.
, ~ . . --

,. ,

'

-; added. He cannot remember what the effect on the leak rate test result was,'

' . ,' : '*' . . ,;.', ' % -6. ! * ,

. ' . '

,( 1
,

;'.' ' / C '. but does recollect adding hydrogen to other tests in an effort to enhance the
. ' , .( , ' ; * . . .

.
,

. . .; , , ,r; m,,
_

results. Id. at 56, 57. He went on to. testify:.

,- . .
-

. .. . , . , ..
' ' . ' * **
, ,?' ?, * *

.;.*,,,.,. , . , v.
, . . o. . . . . . - . ..-,

, ,

:. . a :. . y . _- . .

.
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7. i ? '

Q You did know at that time that, in fact, the make.up tank would be reflecting an
inacairate level?

'- '

A I knew that it could. Not always did the make-up tank level go up when you added.

-

hydrogerL Sometimes it did and sanctirnes it did not. Sornetimes it didn't have any
- '
-

charige at aII. I couldn't rea!]y explain that in my own mird why it should have,,,,

- any effea on it due to the type of level transminers we had. The level transmitter
is supposed to compensate for the overpressure, but I did observe that sometirnes, , ,

' ,i : it d'd affed the level indicator.

Q And you would file the test ifit was a successful test?

A ht's correa.
*

.

/d. at $7, 58.
I18. It is clear, from his own admission, that Mr. Congdon was aware of~

the potential effect of hydrogen additions to the MUT. He also admits that
'

he deliberately added hydrogen during leak tests in order to "enhance" the
results. He also admits that, after adding hydrogen, the test would be accepted

'

* '

if the result was under 1 gpm. The Board accepts his admission that he both.

manipulated and falsified leak rate tests and test results..

I19. The Board found Mr. Congdon to be a candid and cooperative witness.
. .

Martin V. Cooper

120. Mr. Cooper became employed by Met Ed at TMI.2 following 6 years,

of Naval service and employment with Stone & Webster Comoration as an
eng.neering aide. Cooper Prep. St., ff. Tr. 2835 at 1-2. His first position at

-

TMI 2 was as an AO; he became a CRO in 1977 and obtained his RO license
in 1978. /d. at 2. In 1980, he obta'ined an SRO license and became a shift
foreman. Subsequently, he became a shift supervisor. He left the employ of

' '

Met Ed in 1982. He is now employed by Southern California Edison Company
at its San Onofre nuc! car facility as a shift supervisor. Id. at 1 2. He is r.ot a party
to the proceeding (id. at 2) but appeared as a Board witness under subpoena. At

.

'

the Board's request, Mr. Cooper travelled to Bethesda to testify, although he
had expressed a preference for testifying near his home or work. Tr. 2944

121. Mr. Cooper's duties as a CRO included conducting the actual operation
of the plant and performing the switching and tagging operations and necessary

.

.'

surveillance testing. Mr. Cooper recalled having difficulty with the leak rate test,
<

including widely varying results from back to-back tests despite there being no
significant change in plant conditions. Mr. Cooper recalls that several changes

'

were made to the computer program for leak rate testing "to improve the leak
;

rate calculations." /d. at 5-6. However, he continued to believe "that the tests
I'

were almost meaningless because we got such inconsistent results." /d. at 6. |

I,.

-

i
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122. Mr. Cooper denied add'ng water during a leak rate test and not
.. rj, c, ? /

p .i.,;!S/,yj *. 34 'Q. ,J . 5.?',5'g /,".
. ..;.,. .

[ ,''. '. M GP, accounting for it, and he also deried adding water to manipulate leak rate

[[.,?."[J .'h.||p 'Q(&. a . ':?) '.h !.k./'';h.y.e ..'(;s3 ; ;,:-: r .e * ; . . -ife f tests. Tr. 2921. Mr. Capra testified that "[w]e did not conclude that Mr. Cooper
. .

was involved in' manipulat on of tests through the use of water additions." 'IT.i
,.,1 *.

.'d- 1552. We conclude that Mr. Cooper cid not manipulate leak rate tests through
~;.B.'N.h M D.y,k M'

%...
N.;$dd' M .WQ:I:

,;; |-' ' , . ' watet additions.

, O' ; ,.~D
:... r, ~%

.

>..-

' , ' . . s: ' ..
' ' i 123. Mr. Coopr recalled that he was aware that the addition of hydrogen'

- ,
,,
- 1* . : during a leak rate test might affect the MUT level, but he denied that he ever

'" '.3a *'s,u-
.

.'..''''~| .T ;$ ', t ?- added hydrogen to affect leak rate test results. Cooper Prep. St. at 6 7. However,' , , ' . . .:

":'.e.,..+
' , , )r in the course of the NRR and OI investig1tions, Mr. Cooper has also testified*

| '. ' .' ,,. >

.c
:

* ?. 8 as follows:
s . .

,
,y. .. ,,,

. . ..

( - .- , ;. , ., MR. OIRISTOPHER: Your statement is that you penonally deny that you ever initiated.- '
...

,

. ' ''*, .,; .* .1 .. ? arry action to intemionally manipulate leak rate test resuhs.
[ t' s .

''
'- **. , , ' ,

..* ', , 1,[ <S THE WTlWESS: I told p that I did realize that if I added hydrogen during a leak rate,'

( . 1 n.,; ,' -| . y * *
.. .L,. ,,

,i , - % . ~ | it could affect it,'and it may sery well give me the resuh tant it wasn't done with the intent
,

*
,

]
d getting a good resuh. If I got me, I accepted it* '.' ,! ' . , . > . , . . " * * '

.
, ,, , .-.

, . ' ' .. .
< ' ' . , . MR. CHRISTOPHER: But you are saying you did not specifically take the actim d adding' ' -' '

'

bydrogen for the purpose d affecting a leak rate tesi resuh?*
' ' - * ;,

,

' s

.' "!HE WTINESS: Yes.
,

e
,

,, j MR. McBRIDE: 'Ihe answe'r -
*

,

| MR. GIRISTOPHER: It is a little unclear.' - . .
,

.I MR. McBRIDE: Are p, or are p not saying that p ever added hydrogen to affect a
'

.
- -

.,
i leak rate test resuh? Answer it in words rather thr.n yes or no so the transcript witi be clear' '

.
. .

}- . .,. d exactly what you are saying.'
-

,

. ' , . . -,' THE %TINESS: Okay. As I said, I wouldn't add hydrogen to affect the resuh d the leak*
.

i _ , , ' . ' ' - rate, though I was aware that if I aid add hydrogen while the leak rate was occurring. it
,

:..*. *
,

''
could affect the resuh and did.'

.f .,,

. , y. - =,
.

,.
.

...i. ..

.

M' ' ' , .'
'

Board Exh. 6, OI Report, Cooper 9/28/84 Interview at 82 83.-
-.

, ,, ,

.. w. . ,. . s.,

.. ,
. .* .

.

,
,, .. ., ., ,

*3 '*, . ~ , , . .
THE %TThTAS (Cocper): h may be spbiting hairs. I think the final line is it wasn't okay,* '

..,
we are dcing a leak rate, let's add hydrogen and maybe we'll ses a good leak rate out d.j ,,

, , . , , * , ,

, , ' . it h is more like okay, we've got a leak rate in progress, the hydrogen is low, I've got to[ ' >
- * . . * .

. ' ,

. .

- ' . * , ' , . .
aM hydrogen. let's see how that affects the resuh. If the resuh came out good, we accepted*' . . ,

.. ., -a ..

E!. * .

.':, ..., , .o -

,.
-

,

.' .. 'O Id. at 49; also see Tr. 2895.f. , ' ''-2 .. .
'

'.i.- - -...,n . ;y. ,. . .y'
.. .

. . 124 With these somewhat more complete statements, we can come to,

several conclusions. Mr. Cooper was aware that the addition of hydrogen could, I,' < .
. ., i ,

'- . . . .

. .." . , .s .t- .... .- - .,;. ...
_ ' .

.

.j sometimes cause a reduction in the leak rate test results. Even though he. ..;.. .,
- ... . .

..,

.
,

,,.i,.., .; * .
*,

'
.
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knew this, when a leak rate test was being run he would add hydrogen if the
overpressure indicator was low. If the test turned out to be a "good one," i.e.,

'

'' '

' ! under 1 gpm, he would accept the results.
.'

125. If Mr. Cooper had not known about the potential effect of adding,.,

:
,' '

, hydrogen to the MUT, the Board would, in all probability, have found nothing
culpable in this actions. Even if he had known about it, but had aborted the
leak rate test if hydrogen needed to be added to the MUT, there wt>uld be no-

'
culpability. He did none of these things. The Board therefore must, and does,
fmd that Mr. Cooper knowingly manipulated and falsified the results of leak

,

rate tesu by the addition of hydrogen to the make up tank.
'

.

.
Charles Adams

126. Mr. Adams served in the United States Navy for 8 % years; upon his.

discharge he went to work for Carolina Power & Light. Company in Southport,
-

;

~ ) Nonh Carolina. At Carolina Power.he was a CRO and obtained his SRO.

'
license. He began employment w'ith Met Ed in October 1975 as a shift foreman
at TMI 2. Adams Prep. St., ff. 'It 3776 at 1. He was the only TMI-2 operator

.

to have had prior experience at a nuclear facility other than TMI and the only
~- -

*

foreman not to have been a CRO. Stier' Report, Vol. VI(A), Tab A, Adams.

3/1945 Interview at 50; see Tr. 3656 (A. Miller). During 19781979, he was.

assigned to "C" Shift under the supervision of Mr. Mehler,,

127.. Mr. Adams stated that he was not aware, in 19781979, that a h'ydrogen .

addition to the MUT could have an effect on MUT level He testified that he
does not recall any discussion about the hydrogen effect among the CROs or-

'
his supervisors. Stier Report, Vol.'VI(A), Tab A, Adams 3/19/85 Interview at
36.

128. Mr. Adams was shown a copy of the MUT level strip chart for NRR
Test No.120 with the words "Pressurized MUT' written on it. See Exh.18. He
was unable to identify the person who wrote those words. Tr. 3805. He stated
that it was possible that he had participated in an experiment involving that test
and written those words on the MUT level strip chart, but he could not recall
doing so. Tr. 3808. Mr. Adams further testified that the first time he recalled
being shown the MUT level strip chart for NRR Test No.120 was in 1985,6
years after the event, and that he could not recall anything about that test after,

,
-

that length of time. Tr. 3806,

129. Both Mr. Congdon and Mr. Cooper recall that Mr. Adams probably
participated in an "experiment" to determine the effect on leak rate test results

,

when hydrogen was added to the MUT.

..
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- _ .. x- , . - . , ,

.

.

*: ,'; * * - . .

.. .
.': . .

,,,';- Q Do >cu remember personaUy participating in the addition d hydrogen & ring a. '. E ;' M, ,J,.'- ' '.-f ,

, l . E*'.; ;* ; " '. , ' . ',. | g'. ily,., . leak rate test as an experiment? Do you have any personal recollection of your
,

,

% .*f f, ',''k'} ( *h .'r,.? ?. $ '/, .';',} ]A ! [ )q' ,
*

,
.

1'." personauy being involved in that? -' .*j'.[ .',s.., - .. .,
'
)....,- ..s.

'< * ''., , y ' *f ..' j . * J.7,. .' . , .'.*g.:fd*k.,I.i.dr|iff.tA['[;/|:i'. . . ' . ,;.1 ,' -g' * . A [Cocper] I don't personaDy recouca, like this leak rate test 120 or any specinc, ,'N, * ed.
*

test. But I believe that I did participate in some kind of experimmt to see what
3*hpjg.I'32 *
T f ,* Ti ,:I.I.%'bO f. .%I.1

kind of effect we could get for a hydrogen addition. And I think it happened more

x,. :.i . 3.:' .f* 2 c :, y.?.h. ...yp than w ee.
- ..M.. .:.

-.' * ~ ; ,' ,.' , Q All right. In connection with that recouection, do you have any recolleaion as to,rr t , ~ '''s. ;. .,

who was working with you?o'.. . ' . . I ., ' *.:-
.'

,*

2, ,' , *
* *

. ...-,,
,.?

,

i y c.|; ", A Speci6caDy, no. I would assume it would be my shiftrnates: Joel Congdon, Mark* *

y y
,

. >'...e Phillippe, and Chuck Adams.'.- . . . t -
*

. . , ' . , ,
.

,.* ,j . . ,- . , , ., , , ,
*.,. .

'IY. 2927 (Cooper).+j . $, ?, . . , . ,4 . | .. '*
.-;. . ..

.. . , , ..

.f -s . p ; , , * ' , , , . , . i *. . ,. ; J / , j
- , . . .. ., , ,

. ' ; ,' ' .i.- lr * ' , " Q Having been involved in this test, Mr. Congdon, can you explain those words? .
g .''1. ,c* - Q. .t

* "*
.

, - -> - ,- ,. c... ,*- .*i" ,f A What I believe occurred is at that time frame I had heard something to the effect;n , , ,' ., , ',,,f.*'^~, that hydrogen did have an effea on makeup tank level indication. I thought it might

*,-
'.y. . < | i . ,g..

be good to attempt to pressurize it and note what effed it did have. In the course of
,

" ?, . ' , .
- '

,

r 'a' doing that, to the best of my recouection, Chud suggested why dm's we mark the
,

' ' **- **
'

.

chart at that point, so w referenced what time we sauaDy add the hydrogen. And.' 't ..

, ,
,

I processed to log it in the book and, to my best recouectim, Chud made that
, "

.
'*

.

notation on that chart. I might be wrong on that.'*
. .

.
~

Q The naation that we are looking at right now that says,"preuurized MUT"?-

-

'. A That's correa, sir..

,a,

*
'

.,
'' , * '

Tr. 2730 (Congdon).' '~ ''
.

.

',. *s ' '
-- 130. In view of Mr. Adams' lack of any recollection of such an event, but'

'. ., , '',(, his refusal to deny that it happened, coupled with the apparent close working
'

i'"',f.- . ,
, ,,

relationship on this shift, the Board believes, and so finds, that Mr. Adams'' -'-
. ,,

' . . . ~ , , * w.is at least aware that adding hydrogen to the MUT could affect leak rate test, ' ' ' '

; . , %, . ', . . -
-

. ;> results.-** -

..
'

.
.

., '4
,

. .c. , c '. 131. Both Mr. Congdon and Mr. Cooper gave testimony that indicated that
.

s.
.' . ,

>- , . ,;,

they thought Mr. Adams was probably aware of their hydrogen additions during
,*

.' * '

; ,.-
'

leak rate tests
- . .;

~ '' * * ' '..,y. ; .. .

, . , .
-t ,, -

. .,
. .

. *

'. Q Okay. In terms of knowledge, you say Floyd - speaking generaHy, at least -
,

2
". * '

'
, . .

v 'a ,', ', ** '" ,* knew about leak rate problans. Are >cu aware of whether the phenomenon cl
. , .

* **
, . .,

,

bydrogen added during a test when you were adding it to keep the band up. that
*

,
. . . , , ;,-

. ' , phenomencn, do you know whether that was knowt to hini?

'[ .* *d '' . , . * *i,,' . i.
" '

'

.e,.,- . , , , ,,
,

* '

'P.
*

- , A I don't know that., . ' . . . . . ' ... , +- .* *
...

.* r y ' . '.. * s ; , . '| 0 . '. ( . % '.
*

'* *'
? ' ? .' ;-|n; -. ~..I' . r a .. . ; ,1,'.

g ;. -*r *
,. ,. . . ..

*
, . .. , * ,.* ,* . .. . .3
'
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Q h was known to Adarns,I anume?

A Yes, sir. .
_

_

'

Tr. 2905 (Cooper)c

.
.

Q Did other people on your shift know that from time to time you would do this?

A I thirA they probably did.,

. Q And, specifically, who would know?
'

A Probably Many Cooper, probably Giuck (Adams).
.

Stier Report, Vol. VI(B), Tab C, Congdon 2/13/85 Interview at 58,59.
132. When Mr. Adams was advised that there was testimony that implied

that he was aware that the CROs on his shift were adding hydrogen in order to,
~ #

affect leak rate tests, Mr. Adams testified that this was possible, but that he had
'

no recollection of being aware of it. Stier R'eport, Vol. VI(A), Tab A, Adams
3/1945 Interview at 43-44. However, he testified that, if he had been aware, in

_ 19781979, that a CRO was adding hydrogen to the MUT in an effort to affect

~
leak rate test results, he would not have approved the practice. Id. at 45.

133. There is no evidence that either Mr. Adams or Shift C was involved
in leak rate test manipulations through any method other than hydrogen addi-
tions. Stier Report, Vol. II(A), Tab A, Adams Assessment at 16; see Tr.1552,

*

''
1585 (Messrs. Congdon and Cooper did not manipulate leak rate test results
through water additions);

134. The record shows that Mr. Adams tolerated and participated in the
procedural violations cited in i VI,1105, above. We find that in his supervisory
position as shift foreman, such violations clearly constitute culpable neglect of
his duties. Additionally, the Board finds that the high probability that he knew
of the potential effect of adding hydrogen to the MUT during a leak rate test
and his allowance of this practice by his CROs constitutes culpable neglect.

Brian A. McMer

135. Mr. Mehler commenced employment with Met-Ed in 1967. From 1969
-

-

until 1976, he was a CRO at TMI 1. Thereafter, he became a shift foreman at.

TMI 2, and a dual licensed shift supervisor in April 1978. Mehler Prep. St.,
ff. Tr. 3842 at 1. In 19781979, Mr. Mehler supervised "C" Shift in both
Units. TY. 3861.

* '

136. As a shift supervisor, Mr. Mehler generally had little direct involve-
-

- ment in leak rate testing: "it was very unusual for (him] to run a leak rate test
(himself]." Mehler Prepe St. at 2; see Tr. 3858. Only when he was advised of

.
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a particular problem with a specific leak rate test would he get involved. He, .(.: F.w, . 0 ; . 4, ' . ' , .
. . j , .mc c..' ;J.D.. ' -| ,' ', ;ird. . ' . ,

''

r. . . ,1 '. testified that he was unaware of significant problems with the leak rate test

M M;b| .Y.%? /.M. c J'.S! '-[. '.k.
N,/ '[|7M'[.!|," ':k l' .i ."' procedures, and he believed that the test was the only tool available to quantify

,
.

ai .'d unidentified RCS leakage. TY. 3852 67. During January March 1979, Mr. Mehler
M]./,. .

'i- knew that CROs were having a difficult time obtaining satisfxtory leak rate test,4.4 . WQEyg. / :
Jf,%E I Y'|i;''Ij!yhy| results; he attributed the problem to unidentified leakage from the pressurizer-

, '? '.' .; '; % * ;. c,. % ,. 2f. ~ .+ r valves. Tr. 3862-63.

K ,'''' 4 q;
,

'

,

.' '' - '

. 137. Mr. Mehler expected his operators to determine the validity of leakW* c.U :, : ' - -

j ' , . . ' . . a f,1 . *. . ? . ' rate test results exceeding 1 gpm of unidentified leakage. Mehler Prep. St. at'

..

Q. .fe,' ,
3. He testified that the operators did this by running another leak rate test, and by-

..

s /;,< Q ,; - ,- . . . ., evaluating the leak rate test result against other plant indications. Id. Mr. Mehler'
, . .. -

.. k , , ' , - j. ' ,
.

' | 1' ', yf was aware of the practice of discarding leak rate tests considered to be invalid. He*
- .y

.

relied upon the CROs under his supervision to determine the validity of a given ;
,

.c . j < m.+ g. . , , . , . , , ..
' ) ' i, . '. .N . , f. . . ' .' ,' / t. '. test. /d. at 3-6. He believed that his operators would have known to enter the I- -

., '

n , . . ,.: . ' ; y ' " , * ,. ' ' . ; Action Statement if a leak rate test exceeding the 1 gpm LCO appeared valid. ld.; js , ,

"

",I.",
*

. Tr.3854

- [ ' '3, , ' / b -. g f. '/ X. ( ! ' , .'
^ " -

.

' " , 138. At Unit 1, Mr. Mehler had observed that an addition of hydrogen to the,

1 ; . i' |( .' e - MUT produced a slight increase or decrease in the MUT level indication. This*
.,.,

''' 5 "'
f. ' ' . negligible change convinced him that adding hydrogen to the MUT would have'

. ..

<, $j.
' ' '

no significant effect on leak rate test results. Mehler Prep. SL at 7. During 1978-- .
. ..

1979,.he had no knowledge of anyone adding hydrogen or water to the MUT I' ' '+
-

'~

[
,"

to manipulate a leak rate test. Tr. 3845. !.

139. Mr. Mehler also was unaware that the MUT level strip chan could |> - .

[ {'' depict a water addition greater in volume than that actually added. Mehler.

*
. Prep. St. at 7. No one on Mr. Mehler's shift manipulated leak rate tests through*7''' '

~ ..
'

water additions to the MUT. E.g., 'IT. 1485, 1552.'

;
'

,.
,. , ,

140. Mr. Mehler could not recall whether he was on duty on February'

c. ;' '
' .'- ,,;.. , . ,

15,1979, when the words "Pressurized MUT" were written on the MUT level-
.. .

,
, ;}'' ,J

,
.d-

, . ,' strip chart. Tr. 3898. (Given his dual responsibilities for the two units, and
'

x.' our observation that TMI-2 shift supervisors had li le direct involvement in
..'s:

tt
~

.s, s. . ; ;- . .

.,v'.. .- .' leak rate testing (see Tr. 3844) it is not surprising that Mr. Mehler would
.

*; ,,
.

,,j .| be unaware of the notation.) Mr. Mehler testified that the handwriting was't .N,. : '. , ! -3 ..

'.;.. " ' |'. '." not his. TY. 3899. He could not identify the handwriting as that of his shift'

, ,.

'_
' 3 ' i (i . , - *

. . ' ' , 'c foreman, Mr. Adams. Mr. Mehler was not familiar enough with the handwriting.,

.' .| of Mr. Congdon, Mr. Cooper, or Mr. Phillippe to say whether the handwriting..'
" -

.
, ,'' '

was theirs. 'lT. 3899.; ' . . -. .
, ,.

1 ( ./ 141. Mr. Mehler did not recall LER 78-62/IT, although he thought that he) ,"[ ~

',.;,,.,
,

read it because his initials were on the cover sheet. Tr. 3858 (Mehler). The only. ..
'

. , , ,

,f.,'., .
- , " , . , . ' action he thought was necessary was the placing of the LER in the required-

5, , j(';,,.-: . ~.'

|'R ', ; Y reading file. Tr. 3858 59 (Mehler). Neither Mr. Cooper nor Mr. Congdon recalls

. . . " the LER, and do not remember that any instruction from Mr. Mehler on a change
' , f,.f . 1, $. .i, '' 7.5.' 6 ' f, ..

. . .,- '
. .

.

. . , t.,J,i ',
- in the 72 hcur interpretation of the Tech Spec was to be made. It is clear that

.

*

.f
*

, . -
,

.. . ,.*
.

'-
. y ,
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it was never adequately explained to them, cs they continued their previous
interpretation of the Tech Spec. Cooper Prep. St., ff. 'lY. 2835 at 6; Tr. 271718

~

(Congdon). The Board finds that Mr. Mehler did not adequately carry out his'

-
-

supervisory duties and was therefore guilty of culpable neglect.
'

142. Mr. Mehler could not recall receiving any specific training on the
'

,.
- safety significance of the leak rate test. Tr. 3859-60. He did recall that he had

general training on the Tech Specs and their bases. TY. 3860. However, most of

- '

his knowledge about the leak rate test came from his experience as a CRO in
.

Unit 1. Tr. 3853.
143. Other than NRR Test No.13 (Stier Test No.144), the only leak rate

test in which Mr. Mehler appears to have been involved is NRR Test No. 68
(Stier Test No. 90). Exh. 5.B. Attachment 5, Table 9. No investigator has alleged,

,

that it was manipulated. Exh. 5-B, Attachment 1; Stier Report, Vol. IV(F), Test
. No. 90. Accordingly, we find that Mr. Mehler had virtually no direct involvement

with leak rate testing at TMI 2, and we exonerate Mr. Mehler of any awareness''
.

,

of, or involvement in, leak rate test falsification or manipulation at TMI 2.'

'

144 Mr. Mehler did, however, have knowledge of procedural violations
9 i

, . of the Tech Specs and administrative procedures in force at TMI 2, as we see
'

in IVI,1105, above. He did nothing to correct these practices, which was a. e.

: '

clear dereliction of his duties as a shift supervisor. The Board therefore finds,

Mr. Mehler to be culpably negligent in this matter.

'

e Shift D
'

'

145. 'Ihree CROs were assigned to Shift D - Mark Coleman, Dennis
Olson, and Lynn Wright Tiic. Shift Foreman was Adam Miller and the Shift
Supervisor was Gregory Hitz.

146. Shift D's understanding and handling ofleak rate tests was typical of.

other shifts in the following respects:
They misinterpreted the Tech Specs to require only one "good" test in-

72 hours, regardless of the results of other tests. TY. 2588 (Coleman);
Olson Prep. St., ff. Tr. 3911 at 2; Wright 01 Interview of 3/27/85 at
45; Miller Prep. St., ff. Tr. 3608 at 2; Tr. 3718-19 (Hitz).
Tests reflecting excessive leakage were routinely discarded. "Good"-

tests were filed, without regard to their validity. Thus, leak rate tests
'<

. were regarded as a meaningless administrative requirement, not as
a real measure of leakage. Tr. 2589, 2592, 2637 (Coleman); NRR )
Table 5 (Olson); TY. 2704 (Wright); Miller Prep. SL, ff. TY. 3608 at )
3; Tr. 3611, 3615 (Miller); Tr. 3720,3677 78 (Hitz). |

'
,

The operators did not receive any significant training in leak rate-

- testing. Tr. 2582 (Coleman); Tr. 4009 (Olson); Tr. 2672 (Wright); i
Tr. 3628 (Miller): Tr. 3707 (Hitz).

.
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2: us ;g ; . . , .. .yo ,,

- The operators did not follow Administrative Procedures 1010 and |
Q* j,,; s. > ! ?.s, [:'I ; *. . . '..,.;;g. G;'. . 4, ^ -f.b .J.' c,.;.e/ ,;r n ;'|/*..1012 requiring the 6 ting of exception and deficiency statements and |

[,[Ik' . QQ :.:S.d'h.E.';@,7'j .7,%N ,i|e$k/M i*.42, 54 (Wright); Olson Prep. St., ff. R. 3911 at 3; Stier Vol. VI(I), i

? ,

*ft. W.!.' logging of start and stop times. R. 2636 (Colenian); O! Intervie~w at
'

*

h!. .
h."' .lNh .T. There'are no disputes about the foregoing points. Either the operators, foreman,$;$.y,,>.,$I,,Q,9.'$

~~ ,9Mf'I*'.S.k ', 3/20/85 Interview at 76; R. 3611 (hiiller); R. 3668-69 (Hitz). |

t

7 . , ",y, , t .f,W,''(. ev: ?- l ,. M and supervisor conceded them in their testimony, or the point is irrefutably
,

;9|J ? "c ,0;
,

:.
.

'

',. , . , '. y . ;. - demonstrated by other record evidence. Ibr example, almost all bad tests were.

{,'.',O.,......1.,,?[f*.Sc(y ' | , , - is no need to freight this opinion with detailed findings about each member of

.
,

. .

discarded and no "E&Ds" were ever 61ed. Therefore, as to those points, there.. : . ....., ,.

',1

- ' *}7 l ', . g '., J. < . " q Shi.ft D, beyond the foregoing summary.
'

. .. i.;,,

/ *. . . g .. ,. Q . * ef ,. ' . . . 147. There is very clear and convincing evidence, and we find that all three. .

p " |.N' Q.;,. 7. ' ) :I.~ ,, ." * CROs on Shift D manipulated test data and falsified test results by making water*'
. ., , ,

. / , . /f. ; , ' , additions toward the end of leak rate tests for the purpose of influencing testW..'..
;| . .; ,: ,. a y ; , ' [ 'y/ , * . ; g , ; '

*
*

. , . .

,,
.

results. Coleman admitted the practice. Wright admitted adding water during.

j , |a.. . ' .r ^ f . g i'.. , , ' . ,' - tests but claimed - falsely. .the Board, finds - that he did so to make the
, f . q ,'. e, .t ' tests more accurate. The Board did not believe Olson's denials of manipulationsj; . ;' . c. . . .,.

.

. ; '. , , a . : 't 1. . ? ' ./. 3' through water additions.,

, ;.. y,. .; J. . .
'

148. Striking proof of these manipulations is provided by the NRR analyses
' ' f' [ . -

.

'

of a series of tests performed by Shift D. According to NRR, all of these tests.: ''
< ,

,
,

j were manipulated by adding water toward the end of the test, with the knowledge/ . ,. '
' * *

.-

j'.j- [ I that the level sensor in the make.up tank (hiUT) would sometimes inaccurately.
,

.

register the addition of more water than was actually added. See ilV,126,, .c ''' ~'
, . .

' .'

'. v. ! ' - ^ above, for more detailed discussion of the so-called "loop scal" effect. For*f .' '' >
,.

'

') p * . . example, if 200 gallons were added to the hiUT by the batch controller and' '
,

included in the leak rate test computation by the surveillance CRO, the level,'- - -
... - 4

, ,

sensor might "tell" the computer that the hiUT level had risen 260 gallons as%*.O'''.. ,
. .,' '* '

. .' a result of the 200-gallon addition. The extra 60 gallons, on a 1 hour test run,, . . ' - '
. , . [.,...'/',- would decrease the unidentified leak rate by I gpm. Coleman testified that he*2~,''.;6

*
. . ,

, , 6 ',; ip ' ,. '. fu :,p'. .".
- knew about this "loop seal" effect and took advantage of it to manipulate data

,

, .|, . y .N .- ,..<: ', ~,. and falsify leak rate tests.'

'.f . ' .]. s , c J ' ,, .
'

149. The repeated pattern evident from test analyses and involving not only. < .
,

', . '[, , i . . . ',I [. . ' , ' .' . Coleman, but Olson and Wright as well, virtually compels the conclusion that all i-
;, ,,

../* .

', three were involved in this method of manipulation. These patterns are clearly
|e u. ., . , ' - - - S 1 f ;.' p

* *

'

.
shown in NRR Tables 7 and 10. Thus, NRR Table 7 reflects that the CROs on 1

. '

. i , Y. . , Shift D were involved in underrecorded water additions to a far greater extent |

.

7,, .. .

- Q| |', -
.,' . . . .

2* than any other CROs. Furthermore, for an extended period of time - February |
~

* , -. , ,, ,.,. .,.

. . . . ' >. . - :
' , '

. , - 10 to hfarch 13,1979 - Shift D was the only shift involved in underrecorded
. .. . . ~.

,., ,, . ; ," , -(, N. water additions. There were eleven such tests during that period, and each of,..
,

Shift D's three CROs - Coleman, Olson, and Wright - had some role in' 4 . . , / \ |. , # .w.. . . ' |. e .

,i several of these tests, as shovm by the following table: j. ? ' | ', ' : . -

V.*
*

a v.p.
' .

.

., . / , : ' i, :..
''

, .[ ' ;*,g'. i .' t'
~

). ' ' ,

'' *
. .

, ,

.,
.

- .- .

7gg |,

, ,
.

.- .

,

|
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, . . .

Water Added |
' -

3
'

NRR hiinutes Before
Test No. CRO End of Test - Approved by

~
..

,
~

122 Surveillance: Olson 13 hiiller
Panel: Coleman,

-

129 Surveillance: Coleman 4 Miller
Panel: Wright

131 Surveillance: Coleman 17 Miller
'

Panel: Olson

133 Surveillance: Olson 4 Miller=
1

, Panel: Wright

137 Surveillance: Olson 3 Hitz
''

Panel: Olson; >

~ '

138 Surveillance: Coleman 2 Miller-

Panel: Colemans

i ^
139 Surveillance: Olson 10 Miller,

,
,

- Panel: Wright
'

140 Surveillance: Wright 1 Miller,

'

Panel: Olson .
'

141 Surveillance: Olson 3 Miller.
-

F Panel:- Wright*

142 Surveillance: Wright 3 Hitz''
Panel: Olson

.146 Surveillarre: Olson 5 Miller'
'

Panel: Coleman,

.

The additions of water in the last 5 minutes of most of these tests - additions
that were to be avoided "if at all possible"- provide a distinctive signature of

>> manipulation," Although NRR and MPR differed in their technical analyses of
some tests, there were no disagreements between them on these particular tests,

;

,
M Thers were frequait d.scripancus in the tirnes shown on leak rats test results and to tarnes redesed on the
leak rate senp chaAa. Thus it was necessary to adjust the chaft times by reference to tuned entnes in :he log
books,in order to deternune whether a particular evolution (such as a water ad& tim) occurred dunng a leak rats
test. It was not always pcasiMe to reconstruct the timing of evolutions and tests precuely and, in a few cases,
one pobeWy cannot say for certain whether a particular enluation occurred dag a test la general, however,

-
it was ponnble tc, secxstruct the time d eva!use,ans and tests. There ou good agrouncrs between the tarnes
recastructed by nut and MPR. Tr. 1298 99. None of the tesu cited by se Employees as involving questimaNe

' timing (Ernployees' IF 286) is imporunt to cur 6n&ngs. Fina'Jy, there was no dupute about the timing of the
water ad&tions in the senes of tests under discuana here. Nor, eacept by O!scrt, could ters be, nnce Colanan
and WagM admined ad&ng water at the and of the tests.

782
'

,

e e

e

r

D

ey

?



- . . , . . u vu
.

:z ., . . .; .w -o
, ,

s u, , + ;.
.

o
.

, .
- %.,.

- -

c,,:. : ., ..g. -

:
*

et

-

.. . . . . ..

E ' \ . Y .*; , , f*L e j ' ' ' | q '_
* ~

e''

, ,
,

., a
..f ; ' c .

,

. $:
, v -,

'
. * -.

.

* -- % .u . r,. .
,. ,

..

. . : >. . .,. . . -. n. ,. .x. :. m. a '
> ,

2. ,. .

- '.
5 . -z-ec . ;; ,

-.. ,
s

.

#h$ #
% =**%, ,

;
. .. . ' m , : .,< t .. - ,,

y .. .,;. .

, a 4 | <. - #
.

.c . , ,
;,4 , , a.. w ,

%
s..m. ::: . .; , ; ; ',

, . 8 , , d .' ;fy. .
.

150. As to the roles of the three CROs in these tests, the foregoing table
. D.Y/6??+n.';S'.l.@0 (q.$

'

cyld[?W..l.
,

i '.d . ;;fd ? ' M ./, shows:

W'.(&M;$'&Q("$ t*;.T
*

.

';!,* '$:k?Q,'fM.f/Vb
.'a ... M.k.%. . p.9
h s,w' 3$hl.kMH;:p t .Q r& .r;fN* J h'd Y@!,; :

CRO Surveillance CRO Tests Panel CRO Tests
c,

Coleman 129,131,138 122,138,146
i |y$.5

,

.M;' r,$.$;?.
v.

*
.

Wright 140, 142 129, 133, 139, 141
c|

Olson 122,133,137,139,141,146 131, 137, 140, 142..y:e ; p 99. v. :7, y<;i c . ;f),c;;. ,.. . . .w . . :1.y ' ' :s. s , , . .
..,

. .w. :

'7. ' .''% C1 f.. #, ti" ? ' The record indicates that normal levels of communication existed between these
. ~ , . c,;.

l

', k];c, 2, ,.h|Y /;ljh..[i'd
*

.' f . .' .
three CROs. (Compare the conflicts among CROs on Shift E, as described be-
low.) Therefore, there is no reason to believe that information about manip.

k. ;
:-l. 2. i.f." f p. .c ,.JWJ:' C * '>>
. ' '

, d ", .i|$ ? /'' ulation would not have been shared by all three CROs. While we would not
-;j.'.,''.D,,.V|,/':..,96).'.,.',. . .. V.( O| ' ' ?4 expect the CROs to recall details of such discussions, we find not credible their7t'

.'; .'':Q,k|C, /jhj./f ' ' ". jj professed inability to remember anything about the knowledge of their fellow.'-

b
.|.' ,'h ; '' . ' Q |N. 1-ff .:b'^, .j' ' . !i:'/ - 0.I , CROs, particularly in light of the very striking pattern of their joint involvement ]

.

zg .', '. " . y , t ' . in manipulation that emerges from the records analysis,.;;"

;. , . ~,'.-fJ,:. , ,,9 {J.}T* .
'

p T ; .'; S ' g y' .. , ': - 151. We note, in conclusion, other circumstances indicating common7
8g, :

.
; . f. knowledge of manipulation by every member of Shift D, including Adam Miller,''C;

. . ' , "| ; * '
,

' N . .: . i the Shift Foreman, and possibly including Gregory Hitz, the Shift Superinten.
' '

* ' , ' .",, , f . ;.' - ~. ' . ; dent. As previously discussed, it was increasingly difficult to get a "good" leak
'

'

,' ', j rate during February and March 1979 because of increasing leakage froni the'
,, ~', * :.7;;';,fu'-

,

,

prepsurizer and code safety values. See IIV,113, above. During the period, , . j p'*.

,. gf : I#? ' / . p .'
' ' , ' f.I' < between 2:30 a.m. on March 3 and 3:20 a.m. on' March 9,1979, Shift D was, , r. P-

,

a 3. . . c * the only shift that was able to produce "good" leak rates at TMI 2. Shift D pro-'

. . . . . , , ,

g y , .' . > W 'i duced six consecutive "good" leak rate tests in that period, each of which was*'
. ', *, '") ," f , .. ., . . , j.. ; . , , 3 . , , manipulated by an underrecorded water addition. Miller approved four of these,

, .

, c, ; ' " .* ' , ~ tests (138141) and Hitz approved two (137,142). Under the circumstances,f P, " . , - * .; .
'

P
y.*' . | . f , y, W;',t;., , ',;; ; ;

,
we think it unlikely that Shift D's unique ability to produce "good tests" can;. -

; ,. ..A3 , f ,,,4 : be attributed to coincidence or that that ability would have gone unnoticed by,
,

'. C, , "., . Q. . ,c e.,. . Q ' ' , , ; Y,
*,- . . . > Miller and Hitz and perhaps other supervisory personnel.-

...., . . ,o c.gI,c.,...a t:. ,-
'

e ,r; q , . 3 ..gt.
4..

.o ...
. ..

.. :' ..[ '.. ' ).:'.;.. y ' Q ::'.v.;., Mark S. Coleman
*

; .
-

... ;c . . ..-
.t [ w,_ ";.' i :' .

- . ..

f, ..
' ' ' 152. Mr. Coleman began his employment with Met Ed as an AO at TMI-i 3.. ; . , ,.

% {;;> ; . ' f g* ( .h ' j; , h t
- 1 in January 1974. In 1976, he became a CRO at TMI.2, and subsequently

'

,q 4 ;' T ' ,. .
received his RO license. Coleman Prep. St., ff. "IY. 2579 at 1. Mr. Coleman. ,( . , , , ,

f. .! . , .. : , ' / : O /;4'
was a CRO in TMI 2 until the date of the accident. Stier Report, Vol. VI(B),

'

i.O;, . ?. '.M,' ' .'*..c :
,

'.; Tab C, Coleman 2/5/85 Interview at 3 4. During part of 1978 and through ther <.C ''
.

., ,g.,

b, , ,'
' N.k. [ <. h : - y f' of Gregory Hitz and Adam Miller. The other CROs assigned to the shift were1C .i , |' ', V .9. .'> G[. i 'tr|,3 5(j,'T'. '

1979 accident, Mr. Coleman was assigned to "D" Shift, under the supervision,c

D
'

g|'.N.,;,. |j ,.|',, . . . T. c J. 'j ,'p . , '- . M. Messrs. Olson and Wright. Coleman Prep. St. at 1.J;
...'r*. . , .

* * . ' /,' P,.,,:.,,', | g
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i. m' 153. Shortly after Mr. Coleman began performing leak rate tests at TMI 2,.

.] he signed and turned in a test result showing unidentified leakage of over 1, .

,

.i gpm. He was then told by a supervisor (whose identity he could no't recall and
'

' ',

'N whom we could not identify) that they did not want to see tests that exceeded'

, ,

, ,' O the 1-gpm LCO for unidentified leakage. That incident prompted Mr. Coleman>
.

- ' to discard leak rate test results exceeding the 1 gpm LCO. Id. at 2-3; Tr. 2583-
84. Mr. Coleman felt that he was under a lot of pressure to obtain a leak

,
_ rate test result meeting the 1 gpm LCO when the 72 hour period since the last

satisfactory leak rate test was about to expire. Tr. 2589-91.,

154 Mr. Coleman admitted adding hydrogen to the make-up tank to ma-
'

nipulate leak rate tests, testifying as follows:
t%

} - .A.' When I was first interviewed by the NRC in April 1980, I informed the investigators that
<( 1 on some occasions I added hydrogen to the makeup tank during the performance of a leak,

*

-

rate test in order to get a good result. I 6rst found out about this phenomenon when a, - 7

control room operator frcrn another shift, I believe it was liarold lianman, told me abcut. ,,

.

, ' < ' it. I experimented mysett and determined that sometimes if you added hydiogen, usually
'

,
~

. toward the end of the test, it could affect the makeup tank level indicator.
.e ~

T .

i,
..

~ [[ Coleman Prep. Test., ff. Tr. 2579 at 3-4. The analyses by NRR and MPR of
'. ? retained tests include no clear examples of hydrogen manipulation involving

Coleman. (The. references in Stier to MPR Test Nos. 39 and.122 are inaccurate-

'

because those tests did not involve Coleman. Stier Report, Vol. I, Coleman at 9-.
, ,

g; 10.) On the other hand, as his prepared testimony indicates, some of Coleman's*

:,; attempts to manipulate with hydrogen would have been unsuccessful and the
_. tests would~ have been thrown away. We find that Coleman at least attempted to

,'

i manipulate leak rate tests with' hydrogen, whether or not he was successful.
155. Mr. Coleman also admitted adding water to the make-up tank to

manipulate leak rate tests, testifying as follows:.
,

' '

I becarne aware that the water additions sometimes had the same effect cm the level transmitter
'

as did hydrogen additions. If water were mided toward the end of a test, for a short period
of time the level indicator would redect a higher level in the makeup tank.

.

Id. at 4. With reference to specific tests, the Board finds that Coleman partici-
pated in manipulation of NRR leak rate Test Nos.129 and 131 as the surveillance- -

CRO and that he falsified those same tests when he signed and the.reby certified,

them as accurate, knowing that the data had been manipulated. We further find
that Coleman was the CRO assigned to the panel and that he participated in
manipulating NRR Test Nos.122 and 146. As to NRR Test No.138, Coleman

'

both ran the panel and signed the test, manipulating and falsifying it by himself.
, 156. While Coleman appears to have been candid with prior investigators

and the Board about his own manipulations, the Board did not believe that he was

*
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.W candid before us with respect to his knowledge of his shiftmates' involvement in
, , . .

cp hY:',9.4' y,y. .
.Q@[jhM* ;@,0 M M t .' ,'; \.; ,;

. -.

4 '

t manipulations, and their common knowledge and cooperation with one anotherQ'.

M-NQ.@,-l.,[rd,':jfNijlfc, in test manipulations. To begin with, the CROs on all the shifts were fxing a

if,hdMYNNk[Y 5.N.[.'p%y'Me common problem - how to get an erratic, seemingly arbitrary test procedure

h!. to produce a result under 1 gpm. We would think it perfectly natural for three

. f,?f / ' ? 7f.) [ %;.e, |CQ^||?!;W PeoP c, working closely together over time, to share any helpful technique onel'

... ,. .. % 6, ,- m. e.
.- .

. . - 3",J 2. T si vy.5 of them might discover. This is particularly true if we are to believe Coleman's
; . . . . p .p; . , y . .~ . . ., m . , 1 '. . claim that he did not, at the time, think that he was doing anghing wrong, that
,:n ..

. .// ' J S-
3 ;j, 3,.

. I he jdst "took advantage of a glitch in the system." Th 2588., f,- y .,, , 7 ; c.. .

f , . , p. l .[y* 5, ," j
.

[ ?.,i. O'M: '
. 157. More imponantly, given the normal division of responsibilities among'

r ,. -/.n ;5 CROs on a shift, we find that there was collaboration between the panel CRO,. . - ;. # :

M Q.,'?,y; ,' 6 : .9r-D, ,;: '. .I,, 9e .;''. '
.

.e. . w/_. ;,. and surveillance CRO on most if not all of the tests in which we have found
'-

. - , . .. .

,

4 |. N '/ ; V / ' \; N f.4 manipulation by Shift D. As the Stier Report points out, "[tlestimony from
^*K.f.;''';y ' , g |f4. b.Q; ', numerous members of the Operations Depanment makes it clear that water

, ,,

1. . . " 3 4' , q'. . s was usually added to the system by the Control Room Operator controlling the
; S,e* . :J ,J"f. p,.Q.T . .'s *. Q .' y.;".,:. f '|

. ,

'. panel." Stier Report, Vol. II(A), Coleman at 12. Yet the surveillance CRO was.

(; . ; ; -,/, .p y ',- f.,~ .: ; n;, .,i in overall charge of the test. Presumably, he would have to tell the panel CRO*

f
.

i . n , ' ' . .a -. , ; q -T < .a y., ' ' . ^ J. - when to add water in order to take advantage of the "loop seal" effect which (so
'(- .

, , ,
... v . . m ; Coleman thought) had to be done at the end of the test Coleman's testimony. -

'

.- q. before us on this point was very evasive. "It 260144,2607 12. While repeatedly
* '

,d. '

,-% .(', ) r . '''

.
failing to provide straight answers to the Board's questions, Mr. Coleman->

.,., ,

s,}r'' ,- attempted to suggest that manipulation might have been accomplished by'a CRO.c .,

?. . .'f N ', |. acting alone, a proposition that was not in question. Coleman finally agreed withi - - "

,g' .' . / .R,
. . , , . , . J'

., a prior statement by shiftmate Olson that "the person assigned to the control''J.'*
, s

' panel'was generally responsible for adding water, although this could be done.

- : cx ' . . . '. . . . by other operators." Tr. 2615.'. -
.

..c '.e. .
'- - .; 158. Coleman did not flatly deny diicussing test manipulation with other.7'.',' -

.

f'S . g [ , *. 1. -:- . - operators or his supervisors. He denied recollection of such discussions, except'"
. ..s

; < , ' J. . / . . " ~|.f . s f,. . ' f, (. , ' . for one incident in which Olson allegedly walked away from a manipulation
,,

f.N . . .1;L " .
. '

,g . - '. '. M ' t' . . , ' ~
discussion Coleman had begun. Th 2604-07. Coleman's denials in that regard7:.'" . . . '<

. ,.

, , .
'

.
are not credible. Given the circumstances described above, the Board finds that

f j f ''. , ,1 '', { < "''' .D '',;' j, Coleman did discuss and collaborate in manipulations with Olson and Wright.
;> , .4 159. In his prepared testimony, Mr. Coleman stated that at the time he was. . . , f ; '. O'

.-
. , ,'

- ,, .

, f.. : , ,. ' . f p ,8. ..
. .c

- making hydrogen and water additions during leak rate tests, "I never thought I
7.* e was falsifying leak rate tests." Coleman Prep. St. at 3. Of course, Mr. Coleman's* *. s. f. .r. L , s :

. ( ) 9. .] g x .3 ( ;, ' -
. ,

.y
g.. - )1 ,^ ,

3: recollection of his subjective beliefs at the time, even if we were to credit it,;-

would not be controlling on the issue of falsification. Mr. Coleman is responsible
[ f[W. 7 "> . I[', . -

. . .,

. ! r ', - for the natural and foreseeable consequences of his own acts and he must be*.-,y . . - . ,

'j. ) ,

, , |,,.. - , ' , . deemed to have intended those consequences. He intentionally added hydrogen
,

' '"
. y , ,", T. f..'y., i and water for the purpose of changing a test result, knowing that that change
0;r , ,4 '

*
. ..

[ [a,,'p;g.) y . , .
Tf.,V:..' .. ''

.'
'

would not be related to any actual change in unidentified leakage from the<

' , ,.(' '. ; : ,,'. }, b " 1 y||,D c. , plant. In that sense, Coleman intended to and did falsify leak rate tests. Indeed,,

'
-

s . , , , .

;,. .
'E.*

t t , .,
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,' y.' ' ' f ',I' ' [ under examination by the Board,.Coleman admitted that several tests he had {,

O manipulated v.ith water were false. Tr. 2629..
~. .

- ;,

- . .

' '

Dennis 1. Olson
,

160. Mr. Olson is not a party to these proceedings; he testified under
'

-
.

'

subpoena. Nevertheless, he filed a prepared statement discussing his involvement

,i in leak rate testing at TMI 2. Olson Prep. St., ff. Tr. 3911.
161. Mr. Olson became employed by Met.Ed at TMI as an AO in 1971,,

after 8 years of Naval service. After approximately 5 years as an AO, he became,

'

a CRO at TMI-2 in 1976. He received his RO license in 1978; during 1979,
', a

'
'' he was assigned to "D" Shift. He left TMI rn 1981. At that time, he became-

'

.
- - _G employed by Louisiana Power and Light Company at its Waterford III reactor,

}# where he was a control room supervisor with an SRO license. He resigned from
' '

Waterford III in 1985. He no longer holds an NRC RO or SRO license. Id. at. .
,

12; Tr. 3914..-
' ' '

.
;I 162. As discussed above, both the NRR and MPR' experts found that a,

'''

- \: ' , s.
.' series of leak rate tests conducted by D Shift between February 10-and March.

13,1979, were manipulated by underrecorded water additions at the end of the-
, '7 test. See iVI,1149, above With reference to these tests, Olson testified that.

'

he could "no longer recall why water was added, or explain its addition based' - <

'

on availabic plant records." Prep. Test., ff. Tr. 3911 at 5. He further testified. ,

that he ."never falsified leak rate test results . . . ." /d. 7hc Board does not
' '

- y,3 - - believe Mr. Olson's denials. For the reasons sumn)arized below, we find that,

he manipulated test results with underrecorded water additions and certified test,
,'

results knowing them to be false..
163. As'shown in i VI,1149, above, of the three CROs on D Shift, Olson

-

was the most heavily involved in the water manipulations of February 10 to.

March 13,1979 tests. Specifically, Olson was involved in three such tests -
'

'

as the panel CRO in NRR Test Nos. 31,137,140,142, and as the surveillance.

CRO in NRR Test Nos. 122,133,137,139,141, and 146. Had he been involved
In only one or two of these tests, he might have been able to convince us that his.

involvement was innocent, that any manipulation was being done by Coleman
or Wright without his knowledge. But that claim is simply not credible, in light'- '

of his very extensive involvement in highly suspect tests. Indeed, on the basis
of test record analysis, Olson's involvement in such manipulation w~as more

7 extensive than any other CRO at TMI 2., ,

164 In the proposed findings for Mr. Olsco, an attempt is made to persuade
us that Mr. Olson did not know what Coleman and Wright were up to in.

' manipulating tests. See Numerous Employees' PFs 797 799. This attempt is
not persuasive. Of course it is true that communications among CROs were
not perfect, and that norm'afassignments of responsibilities were not rigid and

.
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_ N unvarying. Nevertheless, even according to Olson, the CRO as, signed to the panel9M'k[$kMY $
lf;Y.''AN;*dhp7.S)E.N,.Q.}'f.i1.N..h;%d U generally made water additions ('IY. 3919, 3928), while the surveillance CRO'-

Wh W,.!%jD h "ran the test." Tr. 4003. Given the pervasive pattern of manipulation reflected

// NfYf.Q[S).$t'Y'MM|
d..h,,f?.Y',7.dM

in the record, the suggestion that Olson was an innocent bystander on Shift D

$$/ !M.TW..M is not credible.t

,...'Nd..i,U''N.f.N'|i'.Y.3]:'Cf'/' l 165. Mr. Olson was asked about the distinctive pattern whereby Shift

;f ;. . '..., 7. . .. q.,..J. E' . ".
g..: 9 D CROs consistently added water at the end of leak rate tests. 'lY.1368-, . m ;.

e . ' l ; *.v . ,
.

. M . . 1 '1 71. Coleman has testi6ed, it will be recalled, that he believed his manipulation
% : i 9 '^ N.1-M.*; 14..q>x

.:. . g,

j |,' "i ^,' .j,('c , ;'''|h' , .!c Qff.' ..',,g-@*:4
'N, / . technique only worked when perforrned at the end of the test See iVI,1155,

.
above. As shown in i VI,1149, above, the nine manipulated tests in which Olson
'articipated all involved additions at the end of the test. Olson failed to offer

;f de .NM. i,C'.E.o'M
.S S. L ' .i, U. p

, . /1,Jg; .A @1y i ' *.'. '
" .: V ,p any explanation for this pattern in his tests. 'IY 3971. Olson suggested that he.

f,['0,fg O. ' D ., % .'. 7,..'':, @p ,.J,1
. ,. t ' .' 7 . p 4', y,. - may have added water to change the boron concentration in the reactor coolant.

' [QN , .-S .f. ' system in order to keep the control rods from moving out of the prescribed'. .

m . . j j%. ; .T.y
band. Tr. 3918, 3973, 4018-22. We find this suggestion unpersuasive, for several[/|.'',

", ,e .
s . s.i reasons..

{ . ' ' i ',! j.Ud . '' ,' ~ |Q' 3j.
''. '

166. First, while it may have been occasionally necessary to change the.
.

; , ', y'' p * f ( -;? A ' e 1.;.. ,... boron concentration to affect rod position, it is not credible to suggest that such
*

.
4.* ;.' a need would have arisen consistently a few minutes before the end of each in,.

,
~ . g.. . ' ...

.j.. / ;'. a long series of leak rate tests. That asks too much of coincidence.'.3 . ,. -:.

,_' T, . y; ..-i ". 167. Second, while the records of the individual tests are not conclusive on+. . . , .. . . . , , ,
*

-' 7, J -
- ,s this claim, several record indications are inconsistent with it. 'Ihus, in Olson's "

r . .

, .. . ,.x ..

'f
.. .

. ,. , . p .'. JJ ., , 7 .m, ;, |, 3.g'.
Test Nose 137 and 140, the CRO log indicates that the water was added from, ?: c .t.

7 reactor coolant bleed tank, not the demineralized water tank. Such an addition*
,

f..''';,n g'..,y, I.m '.5 9 would not signi6cantly affect rod position. Furthermore, in Olson Test Nos.133,. .; j s ,

,
Xk~,. O 141, and 146, Olson 611ed out a "Data Sheet 4" which required him to "identify

*
'' f' 6, ,e .

, . , g, # ( (,'~J ' N,-%/ operation that caused change." In each case, the cause Olson gave was "increase,,

,. O ,. .. MUT tank level." He gave no indication that the water addition had anything
,

g, '. :;. J : | .; 4f f.T . i , N, l' ' ,i S E .* d.4' y- )'
'

. , , .

'
.

.;. to do with boron concentration or rod position. In two of the three tests - 133
', y. - , ' ' ; ' f j ' f ,." . ;^ 'J ,' and 141 - there was not even an arguable operational justi6 cation for adding

'

/*i.,,, W. i ,.i,.,'.(f | s ,t' ',L, J.c,'''c 4

.

.

. .

-
water before the end of the test to raise the MUT level- the reason Olsm gave

'. J. J. - 7, *;. / for the addition. The MUT level at the time of the addition was well above the I
-

>

d, - r . . '|,./. ,' '. , 7 | '3 . .'' ;h .. - h' prescribed 60-inch minimum. Even in the third test,146, the MUT level was
.. ... ,.

f .1 [ ' N,,[y'; "G i a .kb Ni4 ',s
.

1 slightly above the 60-inch level, and the water addition could have readily been

.W. ''| f *: 2.3 ' O postponed 5 minutes, until the end of the test, to raise the MUT level - the.,

p , A
g,. '.y. * D. " >.;' reason Olson gave for the addition.-

--

..

9 ' u.',1 ~ .' ' k;.;. g. a, . : $. J . ,' J.,i.!
'

168. Finally, while the addition of small quantities of demineralized water,r. ,

.a .,N a ,1 7. . 4. as occurred in several of Olson's tests (122,131,139,141,142,146) could*
.

"$1d . 7,c, . C - d ' ; .g'g ' ' , alter boron concentration and reactivity levels (TY. 1210-11), an addition of
'

r , / :/ n .e k.|[' ? ..X
;;; .. c % ]>,

. demineralized water alone as not the usual or most ef6cient method for altering

MTjfC pi!['.i .f.2.[,| y/'. boron concentrations to the degree that rod positions would be changed. As
,

. - A7, ' | f : ., f, . ,. < |A* , . ;) . . ..*
.

stated in the NRR Report, "feed and bleed operations were used routinely
. .; , 4

', ' L '- ss! ; ,., ', . ,,

4
*

*
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' to increase or decrease the boron concentration in the RCJ." NRR Report, !'
'

.G )- Enclosure 1 at 7. See also D. 1312-16. According to NRR's analysis, only one 1
.

'

-
- 3 - of the eleven tests that involved manipulation by Shift D (141) also involved a l

'
" 'l feed-and-bleed operation. Ibr all of these reasons, we conclude that Mr. Olson's..

, | 4 .3 claim that he may have added water to keep the control rods in position is not
' ''

4 ;' '
credible. l.

169. We note in this connection the letter of February 17,1987, from )-

Counsel for GPUN to the Board confttming the existence of hourly recordings )
'

-

of rod positions taken by a plant computer, information we were not aware of
|

during the hearing and which, of course, is not in the record. It is possible that- -

!

information of this type could be useful in determining whether a particular,'

water addition might have been made in order to change boron concentration
1. ,.

'

and move control rods. It is also possible, however, that such hourly data would |,; .,-

'

i-2 not be close enough in time to the water addition to shed much light on that- "

'

,
, issue. In any event, there is nothing to indicate that Stier, Rockwell, or the NRC

investigators used these data in their test analyses. We do not 6 tid it necessary
'

+
,i

~
, '

- to consider these data in resolving.Olson's (or any other operator's) claim that
':' '' they added water for the purpose of moving control rods. While we appreciate

'

Mr. Blake's bringing these data to our attention, we see no need to call for their
, ,

,
. addition to the record. None of the parties has donc so.

170. According to NRR's analysis, Mr. Olson was not involved in hydrogen
'l additions during leak rate tests. Exh. 5-13, Attachment 5, Tables 7 and 10.

*

,

171. Mr. Olson recalled discarding leak rate tests until the Havercamp.
, ,

incident of October 18, 1979, but that thereafter he did not discard exce.ssive
leak rate tests. Olson Prep. St., ff. Tr. 3911 at 3; Tr. 4007. He recalled giving all~. '

leak rate test sheets to his foreman, and stated that he did not know what became
of them. TY. 4007-08. His testimony in the latter regard is inconsistent with the. s,

testimony of his shiftmates, Coleman and Wright TY. 2583,2673. However, the
Board gives Olson the bene 6t of the doubt on this point.

'
.

Lynn O. Wright
'

172. Mr. Wright began employment with Met.Ed as an AO at TMI- '

' '

1. Exh. 6, O! Report, Exh.18 Wright 3/27/85 Interview at 4 (hereafter "OI i

Interview"). In 1975, he began training for his CRO license at TMI 2, and
!

was assigned to "D" Shift. Id. at 5. Mr. Wright left TMI 2 in 1984 to open
,

, his own business. Id. He no lor:ger holds a license to operate a nuclear power
j

'

plant. Exh. 5 B, Attachment 5, Table 1.
-

'
'

173. Mr. Wright recalled that it was always difficult to obtain a leak rate test
result meeting the 1 gpm LCO. Tr. 2704. He had little faith in the computer-

, generated leak rate test. TY. 2610. He believed management personnel were
.
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.;f.d.1: ic',y. . , y,,.ff .9 %,.*.M.WW..'.y(~?.,f,N(.h.N;Jf:|.g:$.k:
. - .

7- computer. Tr. 2676.

.

174. Mr. Wnght testi6ed that he sometimes added water toward the end of
<W,Q*lf:' |c:\ e.*ic .fr.PW a leak rate test. TMt riuch is clear from our earlier discussion of tests in which

c.-:.':.g ;7 '.%|IYh,W.;.f ,e,N;W.N9.b/' N,h/ Wright was involved. See i VI,1149, above. To repeat, Wright was surveillance
.

:.; . ; M M.2 CRO in NRR Test Nos.140 and 142 and the panel CRO in NRR Test Nos.129,
h 8 133,139, and 141 -in each of which water was added in the 6nal minutes of the

L'. U }7^ '; ' .g )V'''[$ ;?-[. Nhl - Q,1-t, ; ) 4 'r. , . ' q *rp' =.9
~

p....W test.' However, he denied knowledge of the so-called "loop seal" phenomenon,
-

,

.:.. O .' fi,|; y . . ;; ;ff J and he denied any intent to falsify the test. D. 2862; O! Interview at 93,104.
. f f. ' ] . L.f 7,b ?.'., ' N '_ K.f; /.(,'(*

, 4, 175. Mr. Wright claimed that his purpose in adding water at the end of leak..
,

;'c: >| :.; .' . A. rif. U.L. 3 .;;. rate tests "was to bring the make up tank back up to its original level so as to. .

e|.,/7.7#''l.1hol.y./.[V,N|h- ic.7, b. , minimize instrument error." W. 2678; O! Interview at 78. Wright claimed he had,

|, '' 'm . . !. , . . /. t ! f. ;Y been concerned at the time that the make up tank level sensor might introduce
'

't, >y,?(-{ . '/; /,y,.Q Q.9j0$ inaccuracies into the leak rate calculation because of "calibration" problems,
'J 1;'':_.Wi $ '| rMh' ]; h) 'Q and that such problems.could be minimized, in his view, by returning the level

,

. g, . , ;ny4,7 y 7J,; - . Y ,,f h in the tank to the point it had been at the start of the tesL He would then include,

.. j,p y ;.,z.f . *,. S M. the amount of water he had added in the computation of the leak rate. In that
' . " -

.

^

,
, " . , ' .J . | j,*/4' h '*( connection, Wright claimed that there were problems with the batch controller7

.

/ -. [ '" /. ' |N, g
"

- " ) ., } ,; y at times, and that when that happened he would derive the amount of the water

//
'

.' ., 3 .,. [ . addition by eyeballing the strip chart. D. 2685-87; Wright 01 Interview at 74,
"'"

'

--

s

J "
. .. ' 103. Wright's claim that he added water to enhance the accuracy of the test is-

|. . . . . N7 ,a %*,.
J'jr, ,i . not supported by the record. Ibr the reasons that follow, we reject that claim

,

.

L .,. .j and 6nd that Wright was manipulating and falsifying leak rate tests in the same
-

.-o,y w 5. . A. .,,c!, manner and for the same reasons as Coleman and Olson,. , "u
,

- .a ,. ,
,

.'b- + % E ' '. ? 176. De Board agrees that, in thecry, Wright's claimed approach might.
..., . , , ..

., J ' . . . J. , '* e ". h .L.., , y |;;; ,, ~. 4 ., O ' *] i "*/;
- N /| have enhanced the accuracy of the test, provided he had applied his approach

. . .f, .
consistently and provided he had used an accurate method to measure water

-

f. " c a,;.7,,.E,.y*| 9 ; additions. However, the evidence ir :licates inconsistencies in his approach and,,

, ' , . q 1'g ' 4 . N ;|q ," '.y , raises questions about his water addition computations,
N

f' $ @,Q/ f,'j'a|
* * *

'. ( , J . ~ " ' . 177. In order to maximize the effectiveness of Wright's spproach, it would
"

,

g[f .
'.1 (,* , . , ,; . f , y ,' *. . , have been necessary to restore the rnake-up tank water level to the same point

.

',. d ' 5. . E, . .1
, M ' 4, ' | * t. . '. . . . , * .[. . .0 ''; . * |I

at which the test began. In that regard, Wright did not claim a high degree of
' T, . precision, only that the level was restored "approximately. Within, I'd say, you

'." b } . 1., '. 1,'' ,E ;f .. ." know, an inch or so." D. 2684. De records of the suspect tests in which Wright

p, f .7;E ,1/1,},#j,i. ']j{ ~,
,s.,

3 , >~ ^.E' 't ' [, 2 participated show that most of his end-of test levels were more than an inch-
.

j

- -* - a . ; * 'j ; j ' ., ?. away from start-of. test levels.
. *
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' ' . l,..

9 - , ,. . g : j
.

. .

,I.
-

. . . .. .

.,g, .' , :s
. . ,

r :y 3, [ NRR Wright's Start-of. End of- Net
' 7- u.

,

' ' . 6h - E a , Test No. Role Test Level Test Level Changes

Yn': ., , ,.,

J 9: 140 . Surveillance 79.2 77.8 -1.4 i,-

S #'
'

142 Surveillance 67.8 66.1 - 1.6N - ;

,' T f 129 Panel 79.5 78.2 - 1.3<
.

' A: 133 Panel 74.6 72.9 -1.7
'

'% 139 Panel 68.2 67.2 - 0.9,

, 141 Panel 73.5 73.6 0.1

'

f Even employing an eyeball method, it should have been easy to return the make-.

'. up tank level to within half an inch or less of the starting point Wright's failure--

'- ' . - to do that bespeaks a sloppiness inconsistent with his professed desire for greater

?| 2 . f instrument accuracy.
*

. s
,

~

; ', 178. There are a number of other inconsistencies in Mr. Wright's asserted
rationale for adding water. He claimed that there were problems with the batch''a' -,

, _ , ' , ' controller (Tr. 2685) and that when those problems arose, he computed amounts-

of water additions from the strip chart. 7he record does not support that claim. In.
'

,

, - each of the six tests in the table above, it is clear that the water addition,

'7 included in the calculation was derived from the log and probably from the- -

batch controller. For example, in two tests, the amount included in the test-

was given to single digits (Test No. 142 "181" gallons: Test No.139 -. .
3

"128" gallons). In all six cases, had the size of the addition been derived from'

'

'Jy the strip chart, it would have been substantially larger. To be sure, the water

.' addition amounts included in the leak rate computations in these tests appear to.

be accurate but, by virtue of the "loop seal" effects in the level sensor, the leak
rate test result was artificially low. It seems very unlikely that an operator who

' - '

watched strip charts as closely as Wright claimed he did, would not have been-

aware of the large errors being produced by the "loop seal" effect.,
'

179. Assuming, contrary to the record, that Mr. Wright may have derived
,

the size of some water additions from the strip chart, such a practice casts
further doubt on his professed desire to minknize instrument inaccuracy. Ibr
one thing, it is dif6 cult to derive a gallonage reading accurate to, say,10
gallons or less, by eyeballing a strip chart. Yet Wright said he chose that

, ,'

method rather than trust a,speci6c meter reading from the batch controller. More,

fundarnentally, and assuming for the moment that Wright did derive some of his
water addition amounts from the strip chart, he would have been building back

'

,

into his calculation the very inaccuracy he claimed he was seeking to avoid in
'

the first place. Tr. 2687 90.4

180. Wright was aware of the fxt that SP 28013D1 directed operators
to avoid adding water to the make up tank during leak rate tests "if at all
possible." 01 Intr.rview at 74. He must have known that that direction had been,.

.
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. (|, ; given to provide accuracy in the test. Yet, if we are to believe Mr. Wright, he-
,

,

* f W V, ,/ '..|'q.M. o *?, T. '. 2 #fi. % took it upon himself to implement a procedure of.his own devising that was
9. ,s,p~4
.t

a

tim.'MT':j -|? j, c. v. directly contrary to SP 23013DI, supposedly to enhance accuracy of the test.
. . . .

'/s.. M t.; . W ."'. A |..
J /.b.. ,c , M,g.. a

Wi, M ,W.. . g 1. .; p. .L.2 4,.>t p.,;;l'' .,e - S 181. One would think that if a CRO like Mr. Wright had devised a better
*v

. . .. c. . r ...,.

'ON..e' d f:g ,tgMS,F:.Myk;C-|rl(-Q/[%G|.@Dg'.V!/f;i9:
'

way to run an erratic surveillance test, he would have at least shared it with his-
,

72ft r fellow CROs. Wright claimed not to recall discussing his water additions with

@?/'.Wu . .? f t...'.v. Coleman and.Olson. 'IY. 2678, 2682, 2703. On this record, that claim is not. 7, , .
- ..a.".'.,'Y. ,,, V.'.* .,J.' :| "..'''; a ..i;- credible. Wright testified that the three CROs - himself, Coleman, and Olson

: .-

3.:cip..'. O f , 0 .'''.{( W . E .'.'.i;.".,f..,
. .

communicated well" and that there wre no serious antagonisms among"
- .., . - ' ' 9,y ' .2.., ' /T them. 'IY. 2698 99. The great weight of the evidence including our generally;' g 3. j '|.

. $/;f, f | , '' { , | . ',; f ';;ff.,/ | "lh d
,

'

negative assessment of Wright's credibility, supports, clearly and convincingly,
**'..2 . , . '

> ;;,'*{. rj?.,,.',';'
g . ;,;. % ,f' ('' .; , a finding that Wright's claimed reason for adding water to leak rate tests.

;. t $ ' ..,p//.4 - enhanced "instrument accuracy" - was a fabricated cover story for test.,

'.#f.i Z, ,
'

i ,'y& - ) bU.' . .;;. 'Jy * j manipulation.
.

.
< * , e

Af,~ ..s ..:, ,{ _',*}. A.) ,-)|}}'.fj..h
...a ..;m.. . .. ,.; . . ; . a, , ., . . ,
; Adam W. MWer;

..
.. . .m .. .-

||.; i,' q ., . .b | '
. . s.

J?M 182. Mr. Miller is currently Manager, Plant Operations, at TMI.2. He holds'

'? 'U.,f,[, an SRO license. Exh. 5 B, Attachment 5, Table 1. Mr. Miller began employment@5
' '

4

... |, A .l. .
,, .

' +
; with Met Ed in 1973 as an AO at Unit 1. He was promoted to CRO in August*I /.-

,

. ;, ; ?
-

'

% ! 1975 and shift foreman at TMI 2 in August 1978. Miller Prep. St., ff, 'IY. 3608- ,-

'.j : . ., [ -| at 1. Between March and August 1978, he was a CRO at TMI 2. TY. 3612. He
'

-

,, ;.
'

j '? . , ', . .(. . appears to have been assigned to "C" Shift during that.periode Stier Report,. .,

" W '$. , ,

i. e ' ,i :. ; 15ff?j Vol. III(A), Table 1.e
,

4 4 7 3,,,. - , . . , p ,c , , . : 183, Between August 1978 and March 1979, Mr. Miller was the foreman,,.

. 7 . .." * I, . , * ' . . . . ? ! , , ; , ,i on "D" Shift in TMI 2. Miller Prep. St. at 2. Mr. Miller was responsible for. 7 . ..

'

;.
'

_ c ,{ ,. . " ' g .] . . i ; h'.; supervision of the monitoring of RCS leakage, including the leak rate test. Stier
'

: ,

,

r . 2 . ,,. e . ,% ' .4 |..

.... ,"- 'i- .
Report, Vol. VI(I), Miller 3/2045 Interview at 9,34; Miller Prep. St. at 2.

; -.,.}p~. T , f, s
'

' * * ' . . y ' , [;,.g ,7;y,,|f ?|j
184 Mr. Miller learned how to perform the leak rate test as a CRO from, ,.

| .'c . ai, . J. '. ' the people who ran leak rate tests from TMI 1. TY 3614. He believes thati;

?V "|, ;; | . , ,; ,. , a ' ; he understood that the 1 gpm LCO for unidentified leakage was related to
'

'

. , .,

y 0 ?. ' , ... egg , ,7*e 2, y; plant safety, but he was not trained on the safety significance of the leak rate.

. M . ...s .* 43f f , , , .c " ;i*f i .'.'| ?.
test. 'IY. 3628; Stier Report, Vol. VI(I), Miller 3/20/85 Interview at 18 23. As|t.- f f ..'

/. ', C [, f. f . . g ,," r| |' a CRO, Mr. Miller discarded leak rate tests himself. Tr. 3611,3615. When he_;

',1i'i.I'.('.|Y'.,Q.,yi.,/',s''n
-1 became a shift foreman, he permitted his operators to discard leak rate test

'

results reflecting unidentified leakage in excess of the 1 gpm, and he did not
!, .J;...

.
f '' , . c. { | {. N Q@- /,.

.

. .
.-

. .: conduct a review of the tests that the operators discarded. 'IY. 3615; Stier Report,q,,"....,,. . / u, ,
,; f ? ". .] ' y. , -

Vol. VI(I), Miller 3/20/85 Interview at 98. He filed all leak rate tests reflecting.-

. 't' J .''h unidentified leakage under 1 gpm, without regard to their validity. 'IY,3646. Stier
' . '

$f.V .d .7 '.''. /,N .p ,, : -,,,

e,.ji'c Report, Vol. VI(I), Miller 3/20/85 Interview at 53,56. Indeed, according to Stier
'

. p ,..? .J,; 5|. , ..< ;'.7, ,,1 * !. y<.;.,.; v. U... m, /and the MPR investigators,"almost two thirds of the tests that Miller approvedr '.N .Of .....t.. .. .c.
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'' '

, ~' y,jg4 37 .n;. .

' ' , " - h should have been determined invalid." Stier Report, Vol. II(B), Assessment of,s,

m||C
.,

?'<," Adam Miller at 6.
,

. J. " i ', N(" V '
-

. '
.

~ ' '
. 185. Mr. Miller believed that the leak rate. test was inaccurate because

; _. -
'.D , 4 . ' ,, test results varied considerably despite no apparent changes in plant condi-

,

. .,!q & W tions. 'IT. 3647. However, he did not further investigate those iraccuracies or

e,V .' $ | take any other action to see that they were corrected.. ,

' Q' ' 186. On the contrary, as we have already indicated, Mr. Miller adopted -'

,

and displayed to his subordinate CROs - an utterly cynical attitude toward the; ., .,
,

, leak rate test. He did not treat the test as an important and the only quantified
. indication of unidentified leakage in the plant, but rather as a meaningless gesture

' '

required to be performed periodically. To repeat, he would perfunctorily approve'

'

' any test reflecting leakage under 1 gpm, and he sanctioned his CROs' practice of-
. .

<,. - i automatically discarding any test result over 1 gpm. Miller's actions must have
''i' ' ' - sent a clear message to Coleman, Olson, and Wright: Foreman Adam Miller

~ '*|
"

doesn't care how leak rate tests are performed, as long as the paper result from.

the coniputer reads less than 1 gpm.
, . '".$' , , 187. 'The most serious issue involving Mr. Miller is whether'he knew of or

;
'~

participated in the manipulations of tests engaged in by Coleman, Olson, and4

3 ,. ,''
Wright between February 10 and March 13, 1979. In that regard, Mr. Miller '

u

claimed that he "had absolutely no knowledge that the practice was going on,, .

*
. ,,

if it was." Prep. St., ff. Tr. 3608 at 4. Ibr their part, none of the CROs could- -

recall discussing water additions with Miller. The other evidence on this point. . .
'

is indirect and conflicting..
'

<

188. Pointing toward knowledge of manipulation, if not participation, on5:y -.

'

. Miller's part is the very striking and consistent pauern shown by the numcrous.'
' - suspect tests, especially as shown in the strip charts. Miller himself acknowl.

edged that pattern when asked to review the test records. Tr. 3638, 3643. Fur-
'

thermore, Shift D was the only shift that was consistently able to produce a'.

"good" leak rate test during that period. When all the other shifts were havingi

,
'

, so much difficulty, one would think that foreman Miller would have at least !
. been curious about his shift's secret of success. Mr. Miller was unable to offer j

a persuasive explanation why he simply signed the tests but made no inquiry at-

the time. Tr. 3644.,

'

189. On the other hand, Mr. Miller's total lack of concern about the validity,

of leak rate tests constitutes the most persuasive indirect evidence that he did
^

not know about manipulations by his CROs. Again, the strip charts, viewed
; together, provided the clearest evidence of the manipulations in question. But.

, Miller testified that he did not review the strip charts for trends, a claim we can
'

readily credit in light of his cavalier attitude toward the tesL Tr. 3639..

190. Part of the reason we found that the Shift D CROs knew of and
collaborated in one another's manipulations was that the normal operational

,
' performance of the test involved two CROs working together. But a foreman,

,
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. . . ;! ., : -7 %. .:,., :.u
f. t-A .% ,. 6 ,g 3| g,<r; ,K..y u. : A " .'N like Miller, had no operational role in the test. And if, like Miller, the foreman

...
.

t . ...v

dgf8M f > M .~/; c$.:r, *$.|..Mr.,
s

MMC:D nim . N.*c:.. . . was indifferent to how the test was run, there is little reason to believe that he

T,b$@(,'.h.[h'f.4. MAS"
.'y J would have known how tests were run.

M[l . hh,.h I.'".?k 191. We have no clear and convincing evidentiary basis for finding knowl.
D )hgM.g-Q. . p d,1 edge or collaboration by Miller in test manipulations. However, we do find that

f % 'y j Q -y. p .". h .; Jt,.[;1'/*. j [?|D '

Miller was guilty of culpable neglect in his attitude toward the test, in his total

P. Q.,ff;'"fii : .t r;.;, N W : '.* L '; T.' '
; failure to supervise his CROs in performing the test, and in creating a work .

/ :< . ,{.3 (* .: .c .g. T. . ', ,,. [N N
' . L ' ',' :|, 'i; r MJ. Q.' atmosphere where repeated manipulations could occur..-

/
'

. 192. Mr. Miller did not apply,or require his CROs to apply Administrative
p. a .+".'9 . |.| w ,:, .',. | V.. '

Procedure 1010, the "Exceptions and Deficiencies" Procedure, to leak rate test. . . ... . . - ...

1;;d printouts in excess of I gpm. Miller was unable to provide any substantial. < = . . ; ; , , ' ' 1 '. L J, :' .

. ; , : J G ",\ ,; L T.h , y E /'y'[t explanation for his consistent failure to follow an applicable and important
.

'

M; ;.,y,?, . ' \ ', | ^ , / .3* $ ,y,'. ' w' # ,,' . ?'. | c.procedure. Stier Report, Vol. VIG), Miller 3/20/85 Interview at 76. W. 3648.
+ -

,

,

s%% ;, . . , . ' t. T >; l.*. * ' 193. Mr. Miller did not require his CROs to log the start and completion
'' , , n, c ' ' * , .' W. . . . . , times of all leak rate surveillance tests. '!L 3611. He did recall that his shift

. S. G 'c . 4 ; j c . Q.'{3.;[j
..,,..

~ . ' logged the completion of "good" leak rate tests - i.e., tests under 1 gpm -

,'
. . s! , g' , . to keep track of the 72 hour period. Stier Report, Vol. Vl(T), Miller 3/20454- i.. . s .

' J
3 , . . , :. c '' ' ;' ./,. Interview at 81. His shift did not log the start or finish of unsatisfactory leak'

,,,

. 60' '+

* -
.-i y. rate tests, i.e., tests over 1 gpm. No valid reason was offered for this violation.

,

, , ,
, . . " - , _

, . .;,. . -e '* of procedure. See id. at 82-83 for an invalid reason...

.c. ,.[. ~ , ' '
~

194. Mr. Miller had no independent recollection of LER 78-62/IT, although,,
.* y ,. .s>. ; 6, he did initial the checkoff sheet associated with it. Tr. 3618 19. He believes that' y.,

p . , . w.... 'e ' ;?;: .

:j does not recall ever going into the Action Statement Stier Report, Vol. VIG),
the meaning of that LER was never made clear to him (Tr. 3620), because he'

" J. ? ;g * '[ v ' ' . '

"q :,3 .
,

. " , , "n- . . i' - .j ,. Miller 3/20/85 Intervicw at 55.; ..
': . . . . > . . .

...t.

-- , e
. . ,- ., '

,

4..
.

. .;*

* s - r. . ..
Grrgory R. Hitz, Sr.

,

.* '.

,
. . .,

, ;i_ij 3 ', o ::~ ; .| * .i,
- .3. . .

,.; ' J ' * 7 .f. yff,''.' . ' , ',. 195. Mr. Hitz began employment with Met Ed in 1%9. After working as
. '

-

. ; ' . l' ; C' .
' '

an AO and a CRO, he was promoted to shift foreman in 1975 at Unit 1. He+. ...
-

.
'

[.f ' ' . (.; . 5.} became a dual. licensed shift supervisor in 1977. Hitz Prep. St., ff. 'IY. 3664 atj,f'1 . ) C f,.'. .i -

'

;, ;4 ' ;; . ' ( .' . ,^ [ ,' f, 12. Mr. Hitz was assigned to supervise "D" Shift at TMI.2 during the latter.

, , - .;;.,c 9 . ,,. ; part of 1978 and early 1979. Id. at 2.;; . M. .
M .f.}:p.';'"'.',.,,'' b Q .|.;J a

<
,,

,5 1%. Mr. Hitz had interpreted the leak rate Tech Specs as requiring a leak

3 ,igi ; . ' . . ' . ; ,' ;,5 ' 'f' * , '.
rate test result depicting unidentiSed leakage below I gpm every 72 hours while

. . , _ . . ' . . . 'J;M . c .: - , ' ' ' the plant was in operation. Tr. 3718. If a satisfactory leak rate test result could
'

,
,

'

k . v ''. ;,j , ' ,V, .. , y, ; e ' ' ' not be obtained within that 72-hour period, they were required to invoke the^
?

, .,
,,.'.:,.. . , .. .. . - s:. 4. . . Action Statement of Tech Spec 3.4.6.2. 'IY 3719.

4 ; . <. ", ,
,

. 4.,c- :s; A o u,, ;
'

[# . ;
,;, 197. It was Mr. Hitz' responsibility to see that leak rate tests were performed

- .. .

. . . . . 4,
.

':.y.;.[d. @. M ,,.d. M [.- @ '; G ,,''/;f i. | 9 f,) r. . . .' ?' ' h i c and that the plant was operating within specified Icakage limits. Prep. St. at
.' *

3. Generally, however, leak rate tests did not go beyond Adam Miller, his shift. s

77% ' yi p* p, ,',! l'.[*n, ,b foreman. TY 3630|Mr. Hitz understood tnat leak rate tests depicting unidentified
~.
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leakage in excess of I gpm were discarded by his shift, without entry into the-
f ,

, ,

t s-- . 4 '

., g ., ,
, Action Statement. TY, 3720. Mr. Hitz assumed that before the operators on

' C. c . his shift discarded a leak rate test they, but not the foreman, engaged in a-' - ' -
.' ,
F;

'

determination whether the test was valid. Tr. 3677; Hitz Prep. St. at 3. Mr. Hitz"- - "
.

, % y D,. .;- acknowledged, however, that he never observed his operators engaging in that.y _g-
'U'- sp

'

process. Tr. 3677 78. The record demonstrates that, in fact, the members of.

'

y.J - - q D Shift did not attempt to validate test results by reference to other plant
1' parameters. On the contrary, Shift D accepted any test under 1 gpm and discarded

'

'

any test over 1 gpm See Tr. 3615, 3644, and i VI,1146, above. Mr. Hitz had*

no factual bases for his assumptions about validation.
198. In 1978-1979, Mr. Hitz knew that his shift at TMI 2 was having- '

.

, , problems obtaining leak rate test results meeting the 1 gpm LCO. Tr. 3666. He
. ,;, . ,

- recalled seeing highly variable leak rate test results. Tr. 3667. At the time,
'

.

- Mr. Hitz did not blame these problems on inaccuracies in the computer programt

' ' .1
,

- used to conduct leak rate tests. Id. Rather, he attributed the difficulties to plant
*

oscillations and to secondary-side plant problems which, be believed, would,- .
'

be corrected over time. Tr. 3670. He acknowledged that, in retrospect, these3: e
, , .

- 'J . problems prevented anyone from knowing, with certainty, whether the 1 gpm
'- ' - ' ' LCO for unidentified leakage was being met. Tr. 3695.

," 199. The existence of, plant oscillations prompted Mr. Hitz to accept as
'

.
,

' valid leak rate test results depicting small negative numbers for unidentified-
..

- leakage. Tr. 3680-81. He was convinced that such negative results were likely
'

to occur, and were therefore acceptable. Tr. 3682, 3686; see Exh. 21 at 3.'
. ,

'

200. Mr. Hitz recalled receiving classroom training concerning the Tech.,

-

'
Specs, as well as the bases for those Specs. Tr. 3707. When he became a shift
supervisor, he received training by obsening other shift supervisors performing

'

their administrative work. Hitz Prep St. at 2. He testified that there was no on-i

the-job training focusing specifically on the leak rate test, however. 'IY. 3707.- -

201. Mr. Hitz had no recollection of the incident described by his CRO,,

Coleman, in which three individuals emerged from the shift supervisor's office'
.

and told Mr. Coleman they did not wish to see leak rate tests with unidentified
leakage in excess of I gpm. TY 3678. Mr. Hitz believed that it was not a fair

*

assumption that he was the shift supervisor involved, because Mr. Coleman's,

uncertainty about the timing of this occurrence other than that it was "early on,"
made it likely that he was nqt yet Mr. Coleman's shift supervisor. Tr. 3678. The

'

Board believes that Mr. Coleman's recollection is too vague to suppor'. the,

'
conclusion that Mr. Hitz gave Mr, Coleman the instruction in question, especially-

in the face of Mr. Hitz' denial.
,

202. Mr. Hitz remembered hearing of the MUT "loop seal" phenomenone.

,

after the March 28,1979 accident at Unit 2. Tr. 3712. Prior to learning of that I

phenomenon, he was unaware that a hydrogen addition to the MUT could affect )
the leak rate test. Id. As aWnit 1 CRO, Mr. Hitz had seen a brief, temporary

,

|
|

|794,

.

!

3

, .

.

g . . _ . . . _ , _



v. ''

,'
. . , , .. .y '.

J9. ;s
.

'

.
.. . .

r. ' ',a
.

m. .
:'

.

,' .,. . . .. .
. * K.,' ? '

. . n .a. ': . 7.( '.
- ._

: - :: 2.
.

.c ,w. '':' u.. .
,

y . , ,- .z... .;
,

,^-_ ;
> , w.,f: , cj , 'm > . .; ; 'y ..

. .. .c

'. . -

.u
. ,: .e.p

'
' . .,

,' -
.* '

..
.y- ; * , . . , |K.. , .. ; ,7 , ' ,'

* '
.

; ,g . t

. , . .' ,.
u, , ;. 4 ,

._
.,, ,. - = . . .

.;' . . } . . g.. ] g |,

- . .
. < a.. . .

.

. .. .

b g,;. ..,y. 9 ,.>c, ,., . . g r . ; .- y
,

1 a st , 7. s -..a.,4 g .

k ';W. E N '.I'ft j*6 bt
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f

if.ri-

7 .} w @.4. . b. .r,, W $ t.",y a %j i.l' 8
effect on the MUT. level caused by a hydrogen addition, but he believed thata

,. ' Ws .y .h?d. "&.'vW Ty.c A.'. the effect was insignificant. *IY. 3690, 3692..

G W Ma c.n R.?,J.Q..
e

u. - n. h > c 203. In retrospect, Mr. Hitz could not justify the practice of not applying
.

'h* fQ's. Q[gg.( 4%'efM '",'P.C 'U j.$. M .T| @$ M,b
..

the "Exceptions and Deficiencies" Procedure to invalid leak rate tests. 'IT. 3668-
j thh@S

,

69.
2N. Mr. Hitz could not remember the November 1,1978 Licensee Event

? '.M S[J',jfjf 7 VE.ih[' ".' Report (78 62/IT), but recognized that his initials' were on the coversheet for the,

j 4G 1 j.yf 0 .' version sent to the control room. Hitz Prep. St. at 6; 'IT. 3698. Mr. Hitz presumed*f,.:,c L'

,/pc. 3 g ;. 3.t'

-

,f f.cy,q .'. b , W . .
that the LER had no effect on operations at TMI 2. Tr. 3722. He agreed that it.

||Q''y '|e M '' C f,y,'. , M .,1 > '!;l',4 .!., would have been his responsibility to ensure that all those under his supervision.
.

% . ? . A ,;,Jp,'; .)E 3
v. e.. ;c.

-

. .,' knew the importance of this LER, and he agreed that after the issuance of the,

'

!. g ,i i N , .| },,9[ [ *"| c {j.S ! %
. ' N > ' '. LER, he should have verified that his shift was entering the Action Statement,b...

upon obtaining leak rate test results over 1 gpm. 'lT. 3721,3723.
;, g*,d.?n

. # -h . ,', ', ., , 205. Mr. Hitz had no knowledge of any operator falsifying or manipulating- c
.

q e,, r,7 ,7,,'. [ ~'S ",",.L.o' J leak rate tesu. 'IY. 3725. He was convinced that his shift foreman, Mr. Adam
,

, ., g ; , . , + g n 4 G ,( c 4 Miller, was also unaware of any pattern of falsification or manipulation. 'IT. 3728.

*j s ,. Q 4- 29.. , - . -

, ., . ; v . ,. s. .. ,.
. -

. . ,7.,4 , .

206. We know of no evidence that Mr. Hitz was aware of leak rate
.

b '- . -' ? ' . . , .' ~ test falsification or manipulation. Mr. Coleman, for exarnple, could not recall
'-

.,

*;' . . , ' .
' '' ' , .

' discussing his leak rate testing activities with Mr. Hitz;'IT. 2604. He was rarelyf* -
- ,

'. . ', ^
,. j , . '. . involved even in the approval of leak rate tests, and signed only two tests (Stier" '

' #,e Test Nos.16 and 21); therefore, it is understandable that he would not have been
,

~ V.w".,sg FJ',( w aware of the practice of Messrs. Coleman, Olson, and Wright, during February-
..

'1

,, j' i *' . 3 _. / .p' .i.4 - March 1979, of adding water to the MUT during leak rate tests to affect test

i 7 ,' } y,f
:-<

" ,' ,, 'f results. As Mr. Hitz explaineil, "once you (become) a shift supervisor, youg *, ,

'

,P _ ., ~.; . | ' ' ; ,4. . ' .j ,: q kind of get removed from the Control Room Operator somewhat." Stier Report,,

.,P '.",:.. Vol. VI(F). Hitz 3/29/84 Interview at 26..- , . . . .
,

.
.. - .

'. . . . <>'
/ , ' J. ;,. * | ;~.' . |'9. f, / g, . In two respects. First, he failed to keep himself adequately informed about the

;,
. 207. We find, however, that Mr. Hitz must be charged with culpable neglect

f [, i ' e
. -

, .,

'e' .; .-../ conduct of leak rate tests and to oversee Adam Miller's direct supervision of.

d|' b';'' b j i,J [ ,',,''.- such tests, particularly in light of his knowledge that the test was presenting
,'.. C ,.. ...'. . . ; ' 'f ' c '. s -c ., i problems. Those failures, coupled with Miller's dereliction as direct supervisor

*
-

-

..O 7. . ~ g . 7. ;| ..
,

a ,..e.31,.,n,.y',L*.
" g'', ,.. of the Shift D CROs, allowed those CROs to manipulate leak rate tests for a.,,,

, , .Q |c ', i substantial period of time. Second, Hitz conceded that it should have been his. .,
.

'Bfi... ; ;. ,' ; ,''< ? ' , responsibility to see to it that those under him understood and implemented
'

.

i . .,. . '. '.}. ::.c: c. '.' ..j'
, . .{ . :'

*
- 4. - :. the LER correcting the previous misinterpretation of the Action Statement,. ~ . ... . . ."

'....5 l,j..'s. . A requirement. Tr. 372123. We agree, and make the same 6nding as to each shift.c ~|, j $,

'j'.J.j;:il.[',; * j .Q2 i.f ,' y supervisor, except Bryan.
., a .m - :...-y' ..

S:c,'7.; ,c . . ,y.p;,..,%'r|:t yQ . ,
,,. :;c'; !:; ;.n

'

. . . q-: . *
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,+ . |. ; ,; . .. ;y ' , ' U " , ;, Shift E
. , , ,.,

.|: e s.>. ] V C.' ' ,y .< .-.

i . y, . q.. L . .' 7 ( 2 j '] ' ' . :!d 208. Three CROs were assigned to Shift E - Harold W. Hartman, Jr.,
3

'[*. ].j Raymond R. Booher, and John R. Blessing. Mr. Blessing was initiall'y a trainee. J .; ' , :.t
. .

, ,' , .D NM.C Mr.; on this shift. The Shift Foreman was Kenneth P. Hoyt, and the Shift Supervisor,n . :.

n y ~ gg. A . ' # %i was Bernard O. Smith.-

' ' , F. . ' . 2 . ,. . . + y. 209. Mr. Hartman and Mr. Blessing had admitted, previous to this proceed-
'

i
'

'.N,9- T j N ing, manipulation of leak rate tests by adding hydrogen to the MUT. Mr. Booher-
.

' ''' " ' < denies involvement in manipulation or falsl6 cation of the tests. Mr. Hoyt and-
,
'

A Mr. Smith denied any knowledge of Mr. Hartman's or Mr. Blessing's activities
' . 'j that produced falsi6 cation. In view of Hartman's and Blessing's admissions, we- .-c

, ,' j make only limited findings with respect to them., , ,
, "

"i 210. This shift, in common with others, misinterpreted the Tech Specs to,,
-

' '

.',
,

'

.
. require only one "good" leak rate test in 72 hours, regardless of the results of

f -' - other "bad" tests. Pf. TY. 4175 at 2 (Booher); ff. TY. 4233 at 3 (Hoyt); ff. TY. 4331t. <

.. ' s '; y at 3 (Smith). They routinely discarded tests that indicated leakage.in excess of 1
- a v - ' " gpm, and they Sled "good" tests, even though they had had seriou's doubts about

'' ' ' - - the accuracy of the test resulu. Ff. TY. 4175 at 2 (Booher); Tr. 4236 (Hoyt);
* - "

ff. Tr. 4331 at 3 (Smith).
'

-

211. The shift did not recelye adequate training with regard to the potential, , , .

safety signi6cance of the leak rate test. TY. 4229 30 (Booher); TY. 4361-62.
,

(Smith). Administrative Procedures 1010 and 1012, requiring 6 ling of exception.

"

'l and deficiency statements and the logging of all start times of surveillances, were,

'. , , not followed. Ff. Tr. 4175 at 3 (Bocher); TY. 4269 (Hoyt); Tr. 4344 (Smith).
"- .

' '

Harold W. Hartman, Jr.
,

212. Mr. Hartman precipitated the several investigations that led to this*-
.

proceeding by alleging in a television interview on March 24,1980, that various,
' '

methods had been used at TMI 2 by several personnel to obtain false leak rate
- ' -

. test results. Stier Report, Vol. I at 1. Mr. Hartman did not become a party to
-

this proceeding, but appeared voluntarily to respond to Board questions.
'

| 213. At the hearmg, Mr. Hartman con 6rmed that he had used hydrogen,

additions during leak rate tests as a means of manipulating the test. He tes-,
,''-

Lified that he could not recall seeing anyone else using hydrogen but that hee

-
~

got the information on the hydrogen effect from other operators and he be-,

lieved that there was common knowledge of the hydrogen effect among oper-' 2' '

ators. TY 2240. Mr. Hartman was unable to specifically identify any operator,

who had told him of the hydrogen effect. Id. He could not recall any knowledge
-

of hydrogen additions by Mr. Blessing, even though Blessing has admitted such,
,

actions. TY. 23N. Mr. Hartman did not claim that his shiftmates were involved
in manipulation by hydrogen additions.

-
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Q.ac, .<

N.C'd.s, D, f,id yht'.k.'Y,3/r. ,dM,k.kM..[. 214. With respect to Mr. Hoyt and Mr. Smith, he stated that "I'd never do
ht@?s . 'Wi ph,p it during a day shift you know when there was a lot of people around, that's it,

9[.5/.!6?.1$.[#[,3|TM|NND. .MME.''j you know and I even kind of hide it from Shift Foreman, Shift Supervisor so
DI . f.9Gt.Mhdy! Q|J that they didn't see me generally that was no problem." Stier Report, Vol. VI(E),

c;W.n%*.ifM, dfi.t:My(. 7 '?f.N'i,Q'.j Hartman 3/2640 Interview at 29.id -

9d.'. , M ' / Q '.i, , . % I M ( i! 215. With respect to the addition of water to the MUT for the purpose
'

? .-. . [. ..j%Ti.$t.';Mj|,'f. { '~
* ' '

of manipulating the leak rate test, Mr. Hartman denied that he used this tech., . , . .

'

* f t N. ; ,. , )d ' . r ;. ;.s .i. . .. > . ' '' . "
. ,/ ., J. ,4..S . ',. s; u r. ,

nique. Tr. 2242. However, he testi6ed that he believed that he had observed:-, ; .,, ,

. . .,.

,'..D'f,i.".,ff[.<>| '.i ' .^ Mr. Booher making slow (jogged) additions of water for the purpose of test
?|;.

<

., ,a;.f .; . > q . f ., .. .-
manipulation on one occasion. Id. He thought the time frame might have been, ., ,

-~ q .. -

.w.3.,.,

.. $h. [j . ':' ' i, ' p ,. p. J . '.. .
3 months before the accident He also stated, however, that the incident oc..?

, . . ',c[ .[i,', W , curred during a period of considerable leakage through the pressurizer relief
.". , ., f ; >,".'' . b., , a. i ,C ,' ' .' valves, which on this record probably was 6 weeks or less before the acci.
1,y c J ,y . ^ t ,t. ;$ , .' ' .;/' dent Id. Mr. Hartman could not identify the particular time when this occ.ttred,, . ' , '

, '$ .. .>, ? , . 'd. ,. .. .j.M+'. . ' . '.,, | ,; which poses dif6culties in confirming this allegation.,.
, x- ).u . . .... . . ,. .. ,,

t,,. e . ; .- n. .r;'*2.

y y, . . . , y, .; . , ;s. . r
' ^, ,

.,9| John R. Blessing.; .'* .;. . , - . . . , .. .
.

,.
. . .

'

,; /. - ,j,' q U .; o . ' .,y 216. Mr. Blessing did not respond to the Board's invitation to participate in
-

.
,

. < - - . ' , i 'so this proceeding and also disobeyed the Board's subsequent subpoena requiring-, , - .

'f . i ' " ' , . ~, o . .,
' ' " ' " '

an appearance. Board Chairman letters, dated August 6,1986,' and October 22,

'
. 1986. Since Mi. Blessing had admitted to having added hydrogen to the MUT,

. -
.

' ,' ,..y on numerous occasions during leak rate tests in his April 10,1980 interview by
* ,,

.

'g ; ' - h . .' " ,. .' *{ ,,L;J Mr. Christopher and Mr. Martin of the Region I of6ce, the Board did not pursue.

. .( . 3 (, . , ' - n.; >.J Mr. Blessing. The Board finds his admission suf6clent basis to conclude that
i ; g. . , ' ' *; ~ ' ,... . , . , q Mr. Blessing manipulated tests and falsified the tests by signing the test result

'
a. ,

" M ,.[T.J
.

'. document. We 6nd his excuse that on nine out of ten occasions the hydrogen
>. '

.... , '. . ' . - .:
,

...f. . .
'

addition did not work totally lacking as a justification.,Indeed, on those nine/.,, ..
. 3

. , , ~.| , : , , . 7 '. - f, - unsuccessful attempts, Mr. Blessing was guilty of attempted manipulation, which, , ,

,6 ' | '||c. ,
'

! . ',, f, . s . ' . / reflects as unfavorably on him as successful manipulation.. ..

'.;;;.- {'.;' ; y*- ' ' ;. f, . - W 217. Mr. Blessing was interviewed by NRC Staff on April 10,1980, and.
'

t , ,

S , p . p . .. , . . ' < .
,

. ,. December 14, 1984, and summaries of these two interviews wre sdmitted, .,
. .

. 1 . i c .,, , J .S. into the record of this inquiry as Exhs. 5 and 6 included in Exh. 6 of our
.. . . . . . -

' '12 ,. :
j C 7, t , . ,.k. J3 A f,." }

.

y,y./!
.procee ng. Mr. Blessing was provided copies of there interview summaries indi

*[ ^

U , W[. ~:, , i , '|.. . f ,'
, i,'. !. j a Board mailing on August 6,1986. Absent any response from Mr. Blessing, and

,. .
, .,

noting that at the December 14, 1984 interview, he affirmed the correctness of#. . .,c. ..:.-

.,..;.~ $ . .-| :.A* '
' . v , ''.j / the April 10,1980 interview summary, the Board accepts these two documents-

.

. .; .9. ,,4::. O..f.Q. 4.q;|. '. a. ,i ; c ,.' as reliable and probative.s
. . . .t . .

[ $ ,* k . \' 4
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'' . . . ~ , . , ,: . , e';
, ,

' ?:;, Raymond R. Booher{
'

,

(a
'

} fQq * 218. Prior to joining Metropolitan Edison in 1971', Mr. Booher was in the, -s
,

'

. ' . , .
. .. 3 5, . United States Navy for 6 years. From 1971 to 1981, he was employed by Met-.

f N . ;, 7* 2 'A Ed, arst as an auxiliary operator in TMI Unit 1, then as a control room operator_.uC '.;,V ' ,y, E ,'' in TMI Unit 2. He obtained a TMI 2 license in 1977 and retained it until heg ,

'

, .- J ' P.
, ~i

terminated his employment with Met Ed in 1981. He then became employed bym
' ' ' ' ,' Louisiana Power & Light (LP&L) as a control room supervisor, licensed as a

Senior Reactor Operator. In 1985, he terminated his employment with LP&L. He
,

- was then employed as Training Consultant at Palisades Nuclear Power Plant in

,
Michigan.'-

219. Mr. Booher testified that he discarded tests that did not come out within- .

;* $ I the specified limit because he believed that he only needed one acceptable test
''

,
' Y with less than 1 gpm unidentified leakage during the 72 hour period. Booher'

Prep. SL, (f. Tr. 4175 at 2. He stated that "I never felt that my job would be in. - e
' ' jeopardy if I did not produce a successful test result."Id. at 3., . ,

220. Mr. Booher testified that "although the NRC has secused me 'of'
.

deliberately adding water during the leak rate tests to affect the results, I never
' ' -

did this, and I believe that I have been unfairly accused." /d. at 5. He stated
further that "I do not know why Harold Hartman stated I added water to falsify
leak rate tests. According to the NRC investigators, he believed that I was not a,

good operator; perhaps that is why he feels that I was involved in the conduct
similar to his." /d.,

221. De "Results of Joint NRRp! Investigation and Evaluation of Ray-
, mond R. Booher" are found as Enclosure 3 of Exh. 5-A of this inquiry. Mr. Rus-

sell concludes that "(i]n summary, the weight of the evidence, including techni-
cal analysis and statements by other operators on Mr. Booher's shift, strongly.

'

suggest that Mr. Booher was not truthful in answering questions regarding his
participation in or knowledge of leak rate test manipulation at TMI-2 during the,

period September 30,1978. to March 28,1979." De basis for '.his appears to
be items 6 and 7 on page 3 of this report.,

222. Item 6 on page 3 reads "Mr. Bocher stated that he was unaware
that hydrogen additions to the make-up Lank could affect make-up tank level
indication, and, thus favorably influence leak rate test results." Exh. 5-A,
Enclosure 3 at 3. In contrast to this characterization of the Booher Interview-

.

on 11/15/84, page 46 of that interview reads in part:

Q Were you aware that it could7

t
A I remember of heanns discussims. I dm't remember when the discussims were.

Bis I thought it was kind of ridiculous, to tet! you the truth, to have some kind of
'

a gas make a level change. ! still beheve that. to tetl pu the truth.

-
I don't understand how adding hydrogen to a tank would make the level change.

i
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' .W. AWg a *s.d? s l. ;,* i n . 7 '? .|:.wi,. j Q But you had heard about it back at that time?, .W . . g ..<;n i 44. , . -l'O..n. 'm.. br . ' 6 c a. g. ,s, . . A . 1A !
g.A t.. ,q . % fc p, g ,, - v%wM A I he.ard that I don't remember when.. jc's" I' ,'6

. .;

to p>.,,,,sA< . . w, an.s,x |A .%, u .sofv.,.*""*e. .' m. , . o ,-
g l ,

i p..h,y . ' , , ?.%n. e
'

.
-.s.

.
s.

n.%c y~ u'.v . s-

h hIMh$b'[ h.'h
-

'

t ./U ..fNIh. ne Board finds that Mr. Booher was aware that other operators thought adding
*

hydrogen might have an effect. At any rate, the NRR technical analysis did not
.t NE" //[, ,b}'.'[dr'(2$d:.Ir$Q''.'[
9'.'ild;;d?.F '/.Ufr53.*///'d ;6;' implicate Mr. Booher with respect to hydrogen additions. Also, Mr. Hartman at. .

' the September 25,1986 hearmg responded to a question "[i]s it a fact that you do
' - cU'yQ'N ig?g.j'., # . .' i L.N N W not recall seeing any TMI-2 operator add hydrogen to the reactor coolant system
-

1 '
47 Qc . . ,T " :~? f ./#@ to affect a leak rate test result?" with the response "Dat's correct." Tr. 2285-g:''',c . It' .7. "y. . f" ? :G,'|M CC .' 86. We do not find untruthfulness with respect to hydrogen additions.

'
.

; y,'@
%.f',hi'yOcf@5.('c;s''.'.?.'.','?'A

223. Item 7 reads "Mr. Booher stated that he never added water to the make-.

d, /-|N[n.c @* ' '[.~.',N .[ up tank for the purpose of altering leak rate tests results." Exh. 5.A, Enclosure
,; J.f ; . .b. . ; D, d 4..t.6 3 at 3. It also states that "the technical analysis shows that during every leaka. . <.s " 0 1,

,. ; . $,. .' .;;, ': A . . " * N. . . . ..c. ',(, ; ;g ~rate test in which Mr. Booher took part from December 26,1978, through the. q ;;;.; r ij;,1 , C '

.. .a,

';

e. .* ' . s .
. ? 4.

3.; . ,
y.Cc. j .'. ,Q ,;f, .q' * 9'3 ;;-.% , ~ r,'date of the accident (8 tests), all include water additions to the make.up tank

j n, that were not accounted for in the leak rate test calculation." /d.,

- , , , , . .. - ., -
224 Based on Table 11, Individual Test Synopsis, of Exh. 5.A, we take the

*

.. ,.

; " .2 - | s .

. , * . . . . ', ., , ,, - . ..4' *

. . ' . , , -
.

G. : .. ,

- . c. .".,~-. .s. .., ... . '. referenced tests to be the following:. . #4.-
-

.. . ~ .+, ,

<.9c,,.
. ,.

cM.f #..
-

. '(
J

. .; NRR. CROs
'.

~ *
. . .f u .

n . -r. . . . . , . , .
- - .- Test No. Date Surveillance / Panel?

vi *.
.

,j ef J 77 12/26 Booher/Hartman
.

4s

M;. . ' , ,N '', d .6 'h|: p
, 7, 94 1/13 Hartman/Booher

.. ,

'
'' -

* '
, . ...

, jRf,e 9, ,,+;;6 ' y.y's ;'

97 2/02 Blessing /Booher
..;* ..w . 4. ~ Jp;. ' c.'' . , ; 128 2/23 Hartman/Booher

,

. , , M' . ! . t. " .<c p > | .'o ' I i 143 3/10 Hartman/Booher

.

' ''
-

. . -
'

,

. rk Q . ' ' -- 144 3/12 Booher/ Blessing
, m . C. ; 5.' '' c,.
Q, , '; .;y.| (.y;'f.7 .*. , # N ''. *. > , , O 145 3/13 Hartman/Booher_ .

,

y * 7 g q, ., . . ,;, , g.

, , g. ;t..s .
,

.

14 8 3/15 Booher/Blersing...
,. . ...a...i,s.t.....,, , . n .

. s . 4.. ,3 . ry- * .- , .i..

q - c. . . ., | * , [ / ; .,-|.. . . , . .i ..3, u. . 4.. .e J 225. ne Board has reviewed the individual test records and we find that
-

.

2 . . ..
.

..-. . ",. .e. ,' t .:
~ %. . ''q .'.c . f..'*'| they all involve possible water additions but in different manners and to different

*

> . . . . . .
.

.

,' t (, 7 2,. g ,;..,.T.;J. j :e ;- g. degrees; 1.e., a clear pattern is not apparent.
.

9 t . e.n?,. . , ,,: ;,|:.a. , s
.

.

I.;. ,; / 'f c g!'. ,~ . ,'; , . .; c,[y f,7;?|.~. f '.,;y.l. ,';'t, g 'e g '~ 7.w; Q -4 cthat Mr. Booher violated the surveillance procedure requirement of"steady state

.
1 ,

226. Test 77 was conducted under unstable plant conditions and it is clear
J

-. - AI.<.
. t'.

.. .

...-
2.,W(o.,:v..;f.|,'c,,' Q .A g

conditions." Staff speculation that there was a possible water addition of 20 to, . ,

', h. 3. f' . ! 0* f ~ .e'- ." .".M. f 30 gallons is impossible to confirm since the strip chart record shows transient.

C,a. . ,Nei changes or oscillations during the test and both before and after the test time? g * f'.',P.L y y.'k,0 ]..
.Q

n . ..

;.

am s.v
', . r . , y period that are larger than the postulated small addition.

-

UIch$. 227. Test 94 appears to be a situation where Mr. Booher as the panel

r, : t.S. . g. b. .p p , ' ;g! . :$m%'. .,.H 'T,M,,M'UCj.) $<, P'm ;h.-t - s;
operator added 117 gallons of water and logged the addition. Mr. Hartman..

mL s ;,

y n k:q, .'. ?w' ', f o . M. , .J .
,.
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' '

,$'. ;d/ . , q ' .N. s.I 4;,y d. 's.1%4 Q But you had head about it back at that time?
' ' ,q., .?j .',4z,q .

,
,

...J, - i. u *. . e .; ,%q . * , . .

47.BP':w;J.'.)Q'.9.p..y'h..fr-... - e,'.s . .J. '.- );e ' * e q. . ' d[:g %,< h:,'f,,l..
i* - A I heard that. I don't remember when.* < ' > . _:... ,. m

i a * sv c
Q ':.W. '. ;& r * C W.

4 1.gf.J;CF.'c The Board finds that Mr. Booher was aware that other operators thought adding

k.ke hr j {. hydrogen might have an effect At any rate, the NRR technical analysis did not
U % "../. % ',y d rt. '. 4:s r implicate Mr. Bocher with respect to hydrogen additions. Also, Mr. Hanman at
v . ,; o * y _,y,[,. *5 rg,.'f,. g].f';.' ' ..

'

,j . .; ,- the September 25,1986 hearing responded to a question "[ils it a fact that you do.

% ' * ,1 - . , , . . . . r ,' * Q '
..,1 .. 1 , ; ;,j . ' ' ,,i ',' ;' ' ,' f . j -. . ';. , not recall seeing any TMI 2 operator add hydrogen to the rextor coolant system

-

'

to affect a leak rate test result?" with the response "That's correct." Tr. 2285-
Z " ' ', (*> - Q. ' ' . , V "' ; 86. We do not find untruthfulness with respect to hydrogen additions.j

' 4 .i . 1 ' -~.' .:.' ; ,.. j.

" ' " '

. . . . . . .. , ,.,''.'.v 223. Item 7 reads "Mr. Booher stated that he never added water to the make-
-

- ' ' , ' .> . .

* .

. . p* ~ 3 ' 'v /; . up tank for the purpose of altering leak rate tests results." Exh. 5 A, Enclosure, ,.

' ' . ' 3 at 3. It also states that "the technical analysis shows that during every leak.,..... . ..

- v. . .. . ..,' -
; , . . -..-|j %|, -

'.er rate test in which Mr. Booher took part from December 26,1978, through the. u.
', , t I': . - ' I

. f,, f,' date of the accident (8 tests), all include water additions to the make up tank
'

, ,.s
*- , . 4., ; ,, . +. M , . ~4,,.'.- .! that were not accounted for in the leak rate test calculation."Id.s'

, <',
, *,

1,- . : -. ,,'' , ~ ' 224. Based on Table 11, Individual Test Synopsis, of Exh. 5 A, we take the
-

, ,

'"
' * - '

referenced tests to be the following:<

. .. _ , ,

w ,

,, - . , , , ,.
,

','
- - < ' '

NRR. CROs
*
, * , ,,

'
- .' - .. Test No. Date Surveillance / Panel

. . - .
'

-

, . . . . . 77 12/26 Booher/Hartman
'

' ' , 0 ' ,1 . , . .
*

94 1/l'3 Hartman/Bocher
,

.** i: " , . . ~ 'e - - <; , ,' 97 2A)2 Blessing /Booher
'

, ,'' a. . , ' , 128 2/23 Hartman/Booher.

'
s

. a. .
_

'* - ''
143 3/10 Hartman/Booher. . . ,

. -

l', ' I ', '' ' . **'' '

144 3/12 Booher/ Blessing.. . ,',. ,

' ' .
' '

*- .- .,.i' 145 3/13 Hartman/Booher
, -s

' , ' ' , . ' ' ''t '.g. . 148 3/15 Booher/ Blessing
-; .,,

.. n., .n . .
, ,,

t.. :y . ' . '< ... ..-, .

'*.'''' - ' . ..

' ''.
225. The Board has reviewed the individual test records and we find that

, '
., . . . . .. .,

," - * '

hey all involve possible water additions but in different manners and to different, o ...
,, ,

' ~ , ; ', f, ;. - r- . . J- (, ' degrees; i.e., a clear pattern is not apparent.
*

,

, ., - i. s, . ; 226. Test 77 was conducted under unstable plant conditions and it is clear
t' a.' ''-

.
,

J ' .
.s. ,

' '
,

> '. . . ..
'

. ;, 7 3, * ', . 2 that Mr. Booher violated the surveillance procedure requirement of"steady state
% ' |

.f . , , 30 gallons is impossible to confirm since the strip chart record shows transier:t

' * *

.J (f 7"'j|';". conditions." Staff speculation that there was a possible water addition of 20 to,- ~

7. i . -, , ,

p .. ;g 4'
. 7,f' .'i '|,'.c. (~ ~ j' ' . . , * , . , .

,' ' * '. f, changes or oscillations during the test and both before and after the test time
t34 *.j* .

period that are larger than the postulated small addition.

f,+ 7,g . , . ,
y | 3,4,=, ' ', f , .j' *.

:dJ. .'ft;..,*.'j ' S '- | 227. Test 94 appears to be a situation where Mr. Booher as the panel
y;,u, ,,. .i . .;0. ; fl ''',%, .', .gi : ., .

,- ,

3. ;;- ,'' '
operator added 117 gallons of water and logged the addition. Mr Hartman*,.m. ,_q(;. , .*,.. - y '-

..
' I ** *

c,r . - ; .4
' *

, ' ,: .. .; . *, .j , . r. .4
,

.-
,,

.

-,,
=

.

_

g g ,. - ( #

L . e 799
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- -., .

'" -
'

. , , ,s,
~.

;
- . . <> ;

L]1 '>* - ,a , a
,

' ' '

, . 3,
' ' . - . s.

,' *y ,

,
I

,. ,
''s '

\
,

_
. -

*

' ' -
,,

.

'
'

,g . .. ,

-

.F - ; - :',....v .
..

m w . . y. ,
. ~ . .

.. <' - >' ' ' .s.

c:[ did not include the water addition in the leak rate calc'ilation. Since the water;--, .
-

addition was logged, there was no hidden manipulation. Mr. Booher can be, '| ,
- . ,

'
- s,

,

faulted for adding water and violating the procedure's stricture that water* ' 3c, .
',

"

: '| additions should be avoided "if at all possibie." Mr. Hartman can be faulted '.i M ,
':', p W .' 'g ;f pig for not inquiring whether water had been added and for failing to check the

.. . s,
'

*

*' '' '

; . }.,. 4 ; d log book. This appears to us to be simple carelessness in conducting the test,~, ;e - '

,

d,- primarily on the part of Mr. Hartman."

..c [; .
', ' ''

'i 228. Test 97 is unusual in that Mr. Booher logged a 300-gallon water-
-

addition as having taken place at 0100, but there is no indication of such' ' - -
,

an addition on the strip chart record. It is conceivable that a feed and bleed'. - ,. -

'

-- : operation could have taken place and water removed at the same time and
'

.

'
- ~r at the same rate that water was added but we consider it more probable

' . ' that this represents a logging error. Be that as it may, this test does not- -

represent manipulation by water addition. However, it clearly reflects an error
,

.T |. by Mr. Booher.
-

s ,

' - 229. Test 128 has a strip chart record that shows a feed and bleed operation.

was carned out during the test time interval. Water addition of 150 gallons-

was logged by Mr. Booher at 1135. :lowever, an additional 150 gallons
appears to have been added as part of a second feed and bleed and was not
logged. Mr. Hartman did not include the logged water addition in the leak rate
calculation. Mr. Hartman can be blamed for failing to check the log or learn
from Mr. Booher that water had been added. 'Ihis erroneous test reflects sloppy
performance by both Mr. Booher and Mr. Hartman with either a failure to'

communicate or a casual disregard for the test requiremenu.
230. Test 143 is regarded by.NRR as displaying a jogged (added slowly)

water addition. Figure 4 is a copy of the MUT strip chart for the, time period
'

that includes the test interval. MPR Associates reviewed the NRR conclusion
'

.

and stated that the water addition was "not confirmed. 'Itace flattening appears
typical of other times." Exh.1 B. The Board agrees that the MUT strip chart'

record shows numerous slope flattenings (ree Figure 4), and the change in slope
near the end of the test may be only a chance occurrence. We note further that'

Hartman was conducting the surveillance and he has not alleged that he and
' - Booher collaborated in manipulating tests by jogging water. We cannot reach a

finding that this test is evidence for jogged water additions.
. ,

. . 231. Test 144 was carried out by Mr. Booher, and NRR ascribed a 100-
gallon jogged water addition starting at 0150. MPR Associates reviewed the
NRR conclusion and stated "not confirmed. No clear deflection at 0150, trace

- deflection appears typical of others during the day" and also noted that "from
0130 to 0315 overall slope is clearly less than before or after that period" and
"the test may have started before the 300-gallon addition logged at 0130 was: -

complete. Note initial MUT level may be appr. 2 in. low." Exh.1 B.
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Figure 4. MUT strip chart r'. cord showing slope decrease near end of NRR Test No.143
and similar decreases at times when tests were not' being conducted. Sharp, vertical increases

associated with logged water additions. .
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.,'C..C ', ; |., ': . j; .:u -- .:X 232. Figure 5 is a copy of the MUT strip chart record for the time in.,

; '

: O, terval encompassing Test No.144. Mr. Russell testined that "NRR believes
( j . * p ';7 . . . . . ; .

. ,s 1 :

Y ' , ,

. @2; 1[ , ., ,S,?
1/xq that the slope changes at 0150 and 0220 were caused by jogged water addl-

" i ... . d 2 dons." Tr.1716. The referenced slope changes are visible in Figure 5, but the
*

M _ '?[.kNff(y'j :-; $ vM.g.[ %$N. [,run. Transitory slope flattenings such as these or, for example, the more pro- !

.

f. 4MK7 ff Board 6nds such changes were not uncommon when the test was not being |
.

.f . .M Q m % nounced one at 1115 to 1130 on March 11,1979, may be ascribed, in our view,,

, '; 6 i,' M $ ' .' M' to poor performance by the level sensing system or plant transients rather than 1,.
' '' ',',;. '

. ~ . ' . slow and intermittent addition of water by the operators. Also, we note that the.

W' .~ anomalous slope persists for 30 minutes after Test No.144 was completed - a, ;,3 , ,
* '

very unlikely operator action.,

. a~ . 9 y ' - .- 233. Mr. Russell testified further that there were "no logged evolutions
,

, , C. ,;[' "
in progress that would cause this change in slope unless it were operator-<, . ,

' (, induced . . . ." Tr.1717. However, as seen in Figure 5, the level sensing system~ +' * * *

: produced an apparent reduced slope from ca. 7 to 8 p.m. on March 11,1979, and..

./:''. ' . ' .
,

'

w do not see anything in the panel operator's log that would have caused that.

.? reduced slope either. We 6nd that the slopes tend to be uniform, but anomalies.
' ' '

'

'
'

, are to be found when no operator action would be postulated. The Board finds
that Test No.144 does not demonstrate jogged water additions by Mr. Booher.

234. Test No.145 was conducted by Mr. Hartman. NRR concluded that.

,

water was added (jogged) near the end of the test However, MPR Associates'
review did not confirm this conclusion, and the Board agrees with the testimony
by Mr. Stier that "there is a tr cc deflection during the course,of this test, but'

you can see from examining our copy of the strip chart that it is similar to trace
/

, ,

deflections in other positions of the strip chart where leak rate tests are not on
6le." Tr.1727. We note that a water addition should produce a persistent upward
offset, and this strip chart shows a temporary (15-minute) upward offset with a

*
.

'

return to substantially lower values. The Board 6nds this test to be inconclusive
'

,.

, . with respect to manipulation.,

'

235. Test No.148 was executed by Mr. Booher while Mr. Blessing was,

the control panel operator. The MUT strip chart record shows a clear, persistent. .
,

upward offset that starts near the middle of the test. NRR ascribed this offset
,

; . to a possible jogged water addition, but MPR Associates did not confirm this
'

as a water addition and felt that "because of the similarity of this trace to a,
, ,

-'

#
,

known hydrogen addition on February 15th, that it was a possible hydrogen.,

addition." Tr.1730. Mr. Blessing has stated during his April 10,1980 interview~
.

that "he had in fact added hydrogen to the make up tank while running leak
, rates" and the Board 6nds(that the possibility that hydrogen was added, as

_ suggested by MPR, cannot be excluded. This is clearly a questionable test but.
since a similar pattern can be found from midnight to 0030 when a leak rate. .

,

test was not being run, there exists a question whether any clear conclusion can
;-

,

be reached.
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236, in summary, the Board ands that the eight tests (above) show careless,

- '
f, o

.'- .

- ' - ; and unprofessional performances by this shift. The several cases where water .. , .

' ~N C p.. . . " *.:

. . { .4 h ;I.k,h, c'-C, ) communicate or sloppy errors. 'There does not appear to be collusion by these
was added and 'not considered in the test calculations are either failures to i

'

, .

; j.y:C.
,

'

| ;'4:%y[. g@,jt ,T ,9 7yNM ', ' JR O 2 operators. Mr. Booher testi6ed that his relationship with Mr. Hartman was nots. .

y;j i - 'V "extremely close." 7Y. 4184. Mr. Hartman thought Mr. Booher was not a good
. p ;ty yn- i '

,c . operator, Exh. 5 A, Enclosure 3 at 11. Mr. Blessing testi6td that neither he l

<
., -

m 16 .; , ' g- . , '?' nor Mr. Hartman were friendly with Mr. Booher, and communications were.
' -

y. j.' _ particularly bad. Exh. 5 A, Enclosure 13 at 3. As a result, his activities as a., , ,

{ m tramee were supervised by Mr. Hartman and not Mr. Booher. Id.
'

. .
, ,

237. In contrast to Mr. Hartman's negative views, Mr. Hoyt, the Shift
-

, L. -j. w .
.

.' Ibreman, tesdfied that Mr. B0oher was his "right hand man" when Mr. Hoyt' . ' /. . : h ,
.

'

was not in the TMI 2 Control Room, and that Mr. Booher was the CRO thatNn Y '

"really carried the shift." Tr. 4287. We 6nd that resentrnent of Mr. Booher by,

",
. ' 'l Mr. Hartman is a reasonable conjecture. At any rate, the Board is unable to.@. .

~ ',. U . confirm Mr. Hartman's allegation of manipuladon with water by Mr. Booher on
'' *

' ; 'this record.~
- .

3. . .c 4,
,

'
. . . ,

-

4 Kenneth P. Hoyt
,

'

.238. Following almost 10 years in the United States Navy, Mr. Hoyt was*

employed by Metropolit..n Edison in 1971 as an auxiliary operator at Unit 1. He
*

became a CRO at Unit 2 in 1976 and a shift foreman in 1977. He is currently,

employed at GPU Nuclear Corporation as a Decontamination Supervisor in. .
, , ,

Recovery Operations. Hoyt Prep. St., ff. Tr. 4331 at 1.
. 239. Mr. Hoyt testified that he did not feel the inpuu to the computer were

"totally accurate" and he doubted the results of the leak rate tests. IY. 4260,
.

*

4262. He stated that "I believe that I could ensure'that unidentified leakage
did not present a safety problem by checking other monitoring methods, which !

,
'

, . used routinely. These methods included observing makeup tank level, pressurizer
level, system temperature and the sump pump." Hoyt Prep. SL, ff. Tr. 4331.

.

at 2. He stated that he spent approximately one-half of his time touring and |'

inspecting the plant. Id. at 1. Mr. Hoyt testi6ed that he depended on these visual
inspections to a substantial extent and, therefore, discarded all leak rate tests

-r-
'

showing unidentified leakage in excess of I gpm "because in my judgment those' '

tests were invalid."Id. at 3.,

240. Mr. Hoyt testified that he talked about the problems in the test with
his shift supervisor. 7Y. 4265. He had the impression that the problems were
being worked on and he had no control of the schedule. TY. 4266.-

'

241. The Board finds Mr. Hoyt's visual inspections were not a proper''

substitution for the Tech Spec required leak rate surveillance. His failure to, .

.
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document the dif6culties that Shift E had in conducting this surveillance and

.4,.p|b.*[[@h
.v

Mi'h, * ". his written approval of unreliable tests constitute culpable neglect.0 N.*'

242. De Board found Mr. Hoyt to be straightforward and knowledgeable
,

N D .'/M*d';? yi. { 4 f g M '.Rg ')1of leaks and the difference in importance between a valve stem leak and ay..Q'd.*I;!T6nh,%*/'. +h" ~< j'y<f;''r' .
,% 9M, ; Q'gn.W at the hearing. In contrast to many'others, he understood the safety signi6cance

# y .d-
* yrs 9,,y j ;*,y Jj pipe or weld crack. 'n. 4292 93. We 6nd no evidence that he put pressure .

* y.;|? 'f c? on the operators or was aware of any manipulation of the leak rate tests. As7 | f'dif.k I!.. . - W ./:. ' [. {. ,r. 3;a.i .Q./ :, ..'.
i ..c

. Q* Mr. Hartman testl6ed (see IVI,1214), he would not carry out manipulations

cd||. z.N S . .., .: J. A $45 ;>0 when he could be observed, which con 6rms Mr. Hoyt's postste that he had no1

1,5 ' '.h .I. ''k.,'jj .[|..Q;.6 reason to be suspicious of the operators.'

.

, . | 4. . :7:,, . . ' m . ( , .. |;6 ' r . . . ." ,r. ;
.,;

.

a
.

,

.,. . v. ,

' . ' ': . .. . ~ ,. Q.. y; . : .*" "; . *M | Bernard G. Smith, ,

.. . : . ,i;; 3.. . . '.s L - *>:.'y,.y,?;.e.;r.( , ;. d 243. Mr. Smith was a shift forernan at Unit I and then became a shift
-

.

.t.p. c .

' ' 'j ;'.e * ' J. J.,Q] >. "f,'.b " j. } r
7 , "A; gg4 ;c , j supervisor in both units. During 1978 1979, he supervised "E" Shift at TMI-

*

.

.i . ,.Cy',,/'i;d 2. Smith Prep. Stfi ff. 'n. 4331 et 1.
,

244. Mr. Smith was aware that his shift encountered dif6culties in obtaining,. ; ; L.
i . t ' : , , ' < b? f. -. , . || t f ., j,.q, ,;, leak rate test results that depicted unidenti6ed leakage below I gpm. He

',i' 3,

.

.

,
.

I attributed the problem pnmarily to the TMI 2 computer's software. 'n. 4341. Mr.f -| 9 *], ~. . .
4

f|^' Smith believed that those who were technically competent to do so were devoting'' ' ' '~,
' ' ''
, ..

, ,- A. s:.. n. , time to correct the computer program. Tr. 4352 53; Smith Prep. St. at 5.'

. -- . , ; ; 245. Mr. Smith placed greater reliance on his ability to detect leakage'

c-
,

through visual review of plant parameters than he did on the numbers reflected
'

cc , , . A .

,4 - v. ~ , i 3 on the leak rate test' computer printout. *n. 4367; Smith Prep. St. at 4. He*
<

' ? ' 4;"
'

recognizes now that his reliance on his own ability to visually detect leakage
,,

I.';,.

,

. . . . g'J. ?
..: . .

,

was misplaced. Tr. 4360.
'

., .,. .: 'J i. . ; C . .' '

.' . , (, C .*,6
7 ;> a/ e ,,

;q 246. Mr. Smith could not recall any training to comply with Administrative.

7 'n Procedure 1010 insofar as leak rate testing was concerned. Tr. 4344. Mr. Smith. .| ,. .; . c . .: . .

*~ o ,' . * ( '; y ) *., .'' . J' testified that, in retrospect, "we didn't do things the right way at that time." Tr.
, |, /

. ,, ., ,

'y- ,' ? ..$. '*. N 4347. Mr. Smith also testined that,in general, the training he received was very' ' ' "
- * -

;. .

limited compared to present industry practices. R 4361-62., '-|ki3,M
'i. [,f ' '.' ,..-{

- ,e.,

. ~ . . -' , . |f T 247. Mr. Smith was unaware of any falsi6 cation or manipulation of leak rate'

.s.
.

. , . . ; . t . ,. . -| 0 . : :/.. . . ,; ; . ? tests that may have occurred on his shift. 'n. 4374; Smith Prep. St. at 6 7. His

/jj; | ,; * -, . . . . , ;: i lack of knowledge of such actions was confirmed by Mr. Hartman. 'n. 2241,'''

j'. , * .

(. . , s.',"J 8y :J e. A ;
2286, 2292, 2303. Mr. Hartman has consistently testi6ed that Mr. Smith was.;9..-

| .. . , .j S - U not necessarily aware of his leak rate test falsl6cauon. Stier Report, Vol. VI(F),
,

.

7/16/82 GPU v. B&W Deposition at 12t 14. 8/18/82 GPU v. B&W Depositionyj . . j a 'q. .E. , % , . . '<. 'f|. ,'[j
'

, . ;. .; y n at 276. Mr. Smith testi6ed that he was surprised by Mr. Hartman's and.[ ' | j . .'

; / 7,, . ;, . f. ., . $,4 j Mr. Blessing's admissions regarding leak rate test manipulation. Tr. 4374; Smith
.

r,.; ,.
.

... ;.

ci . '7. ; ; . . , . ;1/3 c .~ . . . C .:,. Prep. St., ff. 'n. 4331 at 7.

'sM."+|$'.".k'.l..[:3.]$!,.'': 248. De Board 6nds that Mr. Smith was tolerant of improper practices
at TMI 2, which can be .sttributed to inadequate training and supervision. In

...i ;s|, D., , ..f .; %,?.y a C ',
.
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common with other shift supervisors, he failed in his duties to ensure that the-

; ~

- - 2 ,:- -
Tech Specs were properly understood and applied, which constitutes culpableJ%' .

' s .;;|, .j s

' '
. negiect. '

M.4 i |
'.. y . w., ~ . . . , ' -

. | 2 ; f,Q: . ~ ? ..Y ' + 1' . { ; Shift F
: e .c .g +-a .

~ ~
,

....v r. . ..

249. Shift F was constituted in early January 1979. It was comprised of, , .

1, . ; 7,. . ' ..t' '

,

two CROs - Hugh A. McGovern and Earl D. Hemmila - one CRO 'lYainee,-

' '( , '~ ~

Leonard P. Germer, Shift Foreman. Carl L. Guthrie, and Shift Supervisor Kenneth
'' e

, , ,

, '

P. Bryan.-.

'

250. Shift F's understanding and handling of leak rate tests was typical of
. , .. . other shifts in the following respects:
. ' , '

. . .

.
.

' ' : ~
- They misinterpreted the Tech Specs to require only one "good" leak

' -
.

.
'

rate test in 72 hours, regardless of the results of other tests. Tr. 3219-..
'<,

, ^| : . 20 (McGovern); Hemmila Prep. SL, ff. 'lY. 4039 at 2; Germer
, J. Prep. St., ff. 'IT. 5236 at 2; Tr. 4115, 4121 (Guthrie); cf. .'IY. 4564

-

'.3 ' ' '
(Bryan)., ,

'

3 Tests reflecting excessive leakage were routinely discarded. "Good"-
'' '

tests were filed, without regard to their validity. Thus, leak rate tests
- -

were regarded as a meaningless administrative requirement, not as,

, a real measure of leakage. Tr. 3199, 3204 (McGovern); Hemmila
Prep. St., (f. TY. 4039 at 4; Germer Prep. SL, ff. Tr. 5236 at 2-3; i VI,-

1272, below (Guthrie). -

- The operators did not receive any significant training in leak rate' '

testing. "li. 3207 (McGovern); Germer Prep. St. at 2.
,

The operators did not follow Administrative Procedures 1010 and-

.
- 1012 requiring the filing of exception and deficiency statements and

-

logging of start and stop times. Tr. 3221 (McGovern); Tr. 4024
. (Hemmila); Tr. 4116 (Guthrie); 'IY. 4588 (Bryan); Bryan Prep. SL,

ff. Tr. 4540 at 3 4'

There are no disputes about the foregoing points. The operators, foreman,, ,

and supervisor conceded them in their testimony; or they are conclusively
-

demonstrated by the record. Therefore, as to those points, there is no need to
freight this opinion with detailed findings about each member of Shift F, beyond

r the foregoing summary.
~

251. Shift F and its members can be discussed relatively briefly because
,

,

'

we find that no manipulation occurred on that shifL There is no strong evidence
of manipulation on Shift F, and none Qf the investigators believed that it had
occurred. There is some indirect evidence of possible manipulation which we
analyze below. Our negative conclusion about manipulation rested in part on

-

'

our favorable impression of the Shift F members as witnesses, who came across,

as candid and responsible people.

3- -
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M 4 Q Hugh A. bicGovern

'

p.5. . f.W;S.,'.|m

h.'t d'f'aY/.%n N..W'..bjekhf,g,;[Nr.'@[,(yj,
. . '. s

*
- ' . . - .

f,@u,(}.\I , p(2.J.fi.5.(.p-Ej$ 252. Mr. McGovern is currently employed by GPU Nucle'ar as Plant Oper."/ :. T

' ?r,};'! d ations Manager for TMI 2. McGo<iern Prep. St., ff. Tr. 3148 at 1. He maintains,

'J/ d.M. an SRO license in that position. Id. at 2. He commenced his employment with

'.*..M..**?- D' Met.Ed in 1976 as an AO at TMI 2, and he advanced to the position of licensed

' .'3 6.Y. '(h!'d.:'*;M*,4.L'o. % :|.J .'9UiN -[*$CRO at TMI 2 in late 1978. Id. at 2. In January 1979, he was assigned to "F"
.

.

yc- . % ..h '. f<.,*j
' ' cc. g . . . 7, ; ; L, m. .' ' a. ... .

Shift in TMI 2.j ,, , C. c. . .? . .u . 253. Mr. McGovern's shift had the typical division of responsibilities. For
J. *j i * ''y; K ,';'i;*f;g.' 4 - example, water additions to the RCS typically would be made by the panel

. . .
.

W. j / f '{.: f.'.
. ,gJ.i ; p-[|,vi,4 operator (Tr. 3164 65), and the individual assigned to perform surveillance tests#

. .

, '' i . 3Q ' , typically would complete the questions that were part of the computer generated
i..,>N *|.'h .'l. *,; Q/ ,#

" *
<. , .

leak rate procedure. Tr. 3165. His shiftmates attempted to communicate with% I.9 ' . y'', Pj
'"

, . ''

each other concerning the commencement of a leak rate test, and Mr. McGovern( c. y ,r- f *..y,'.'4 7,. 1.'J.s | . ,. :

:';Q } , ,' ..i. 1".. s '> . 4-]. '. w could not remertber having communication problems with respect to leak rate:
*

. c e f, . . - P :. , %% 4! v.. , j testing. Tr. 3165 66.
= - b" g I

3

k .g '1.
, } ' ?> ( c: ' , . .i .[~ ',y,. during a leak rate test unless there was an operational need to do so. Tr. 3152.

3 * [ ,. 254. Mr. McGovern knew that he was to avoid adding water to the MUT. .} s
' -

.

.- .. n, . , . '.,:
.'

..;
.

The typical operational reasons for adding water during a leak rate test were
. . . . . ..

*
.

,,f- . - .
.

'..; . ,, i- - - .-

' ,. / , y . ; . , J ," '' - to maintain proper inventory and to adjust boron concentration. Tr. 3225. Mr.. ...

McGovern was unaware that the MUT level strip chart could reflect an amount'' * *
--

.
,

,

of water hi8 er than the amount actuall added to the MUT. McGovern Prep..
- .. . -' ,

h Y
. _. .

.- . .. ..
< , .

* ' N St. at 5..- . - .
255. Mr. McGovern ' signed four leak rate tests in which water was added. . . . '

: e .
.

*

.
.4

*
'

r, t

, .
during the course of the test, and the amount of water recorded in the log wasa ' c. <.?%

* -
.

. ' 7 ' . . , * , ;' different than the amount reflected on the MUT level strip chart. They are NRR,
'

.f -

Test No.150 (Stier Test No. 8), NRR Test No.151 (Stier Test No. 7). NRR Test' *< * ' '.**
7 '. < M' . *

. , .

t,, No.153 (Stier Test No. 5), and MPR Test No. 2 (which was not analyzed by
,* t- *

. -.,-,, ,

NRR). These tests were performed between March 17 and 27,1979. MPR found*''' (*/ j ,.:'J*

'.e'.., . ,

' ,.~; in, that these water additions, while carrying some indications of manipulation,', .,.,,, .

could not be found "with certainty" to have been "made with the intention to
. ,, ,

j *: . e., ( . . * ' * s,1 ; . .i , ;
~ 4, ,.

influence the tests." Stier Report, Vol. I at 101. Stier and MPR analyzed these
,

!'

9 - |. , ', .
'

. 7. ,, ]
.:. s

.

tests as follows.
( | ' .' , . . -~ *

*
J.,.,. . . '

-
.

,

.;. *4 m . . . .
. .

.' .''* 7 !. ' i . , .,. ; There are two factors that militate against a 6nding of intersimal endua. First, there is no
. . 4.< .

* " *'. . , , . .
*

.

" . f - r ' . ', '* direa evidece implica6ng any of the members of the too crews that performed all of the
'

[ ' ~, . .'y 3 -
,| s, , .( .f ,'' filed tesu in this form of maniputadon. Knostedge of the effect of water aM6ms on the

.

,e..
' '

. . .,f , .. . ,
leak rate test does not appear to have circulated as s.idely as informadon about the effecu',

*'i ., '. . ,, y ,, * * ; / t . , ( .",.'a-
' : .' '. - . c. -..

,[" f * 1 of hydrogen. For example, llartman stated that he was unaware that a water aMtion that'

r , , . ' ' .N was accounted for in the calculadon could affect the leak rate test.> . 'y 3 . , . f . ,< , ' . ,n.

'

/ . *. ' . .- ,. , ,

' q ..;2~[*.,

Seemd, the pattern cd mater eM6ms between mid. March and March 28 differed from the". .s , , s .*
.,, | g, G ,' f. T .p'f previous period. Water was not consistmtly added within the tant few minutes of each test

< *;. ,",.
* ' h. .

,.

' '

f. * 0 '{.
'

.

as had been the case from mid. February through mid March. In aM6on. the reactor coolant,
'

L i ,' / " 7 7"/ M i *.? 'j *,@ . 5. . ;
l 4 ., ,',; _...,;- g. . .~ 4

;. v..,
,

,,

. . ., ,. .
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p.j - (. ;,., ..,. .

". , ' . drain tank collection rate became so high by mid. Mardi that water aMiticos were required.

at short internis to compensate for the loss to the reactor coolars rystem. Operators may,
* ' .

, , ,

have added water to the makeup tank during tests cet of necessity. Therefore. A cannce .
' -( .

,
'- ,1 .,,

J~ _ 1 s. < s. be certain that the water additions made between mid. March and March :s were for the

fg -

|| G , \ . ' ,.;, - ,; purpose of manipulatins tests.-

, ,
4: , - R. .- ,

y ~ Q, ' d 'N]' . [ Id. at 101-02. The NRR analysis of these tests is generally consistent with theQ.| ,

. f _ c, '. Stier MPR analysis. See NRR Report Vol. I, Enclosure 10 at 4-5.'
.

'' '' 256. These tests, particularly Nos.151 and 153 (where water was added
'' near the end) suggest manipulation. However, the addition during No.151 could

'
-

, have been caused by a perceived need to maintain make-up tank inventory. More
~

3

|, importantly, the increased rate of leakage during this time period made frequent
'

,

- i - ; water additions necessary. In the absence of some other strong evidence of
,

'j manipulation, we cannot 6nd an intent to manipulate in these tests.,
,

. '.- A ,; 257. Mr. McGovern was unaware that the addition of hydrogen to the make-
'

up tank could affect leak rate test results. TY. 3167,3202. He knew that hydrogen'
,

,

'

had to be added periodically to the make-u;i tank to maintain overpressure and'
'

to provide net positive suction head for the make up pumps. Tr. 3201. NRRs

identined only one test involving Mr. McGovern (NRR Test No.121) during-
., ,

A which it alleges hydrogen may have been added to the MUT. Exh. 5 B,
'

) Attachment 5. Table 11 at 5. We reject NRR's analysis of its Test No.121. MPR-

did not agree that there was a possible hydrogen addition during NRR Test
No.121, because the trace deflections on the make-up tank level strip chart did
not show a de6 nite offset similar to the con 6rmed hydrogen addition on Februaryc

- ] 15,1979 (NRR Test No.120, Stier Test No. 38). Exh.1 B (Green Volume),
'

Stier Test No. ~37. Rather, MPR concluded that the MUT level strip chart trace
~

deflections during NRR Test No.121 appeared typical of other deflections that
~

'

occurred on the same day. The Board agrees.

Earl D. Hemmila
'

258. Mr. Hemmila appeared in response to a subpoena issued by the Board;
. . he agreed to come to Bethesda to testify. He is currently employed as a contract

consultant at Davis Besse in the plant training depanment. Hemmila Prep. St.,
ff. Tr. 4039 at 1. Mr. Hemmila was employed at TMI 2 from 1976 until'

1982. Id. at 2. In 1978, he was a CRO in training. Id. He received his RO-

license on December 6,1978. 'IY,4043. Beginning on January 1,1979, he was
assigned as a CRO on "F" Shift 'lT. 4CM4.

259. Mr. Hemmila was aware that the leak rate procedure cautioned against
'

the addition of water to the MUT. Tr. 4050. However, there were occasions when-

it became necessary to add water to the MUT during a leak rate test. Hemmila
'

Prep. St. at 4. For example, after mid March 1979, water was being added with
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'''*A L "' a .

4 , ,,.7.. .. ,;.,. >

[<~ ~3[. ; E.,,,.|' W p.f
,, p [ . ? p.' Q 'c.h .),' f .; y d cid increasing frequency to keep the MUT level above the required minimum or to

'

'kAi'?,:{O'4%'d?;Q['gj%,;iT9H
.

keep the control rods within the proper operating band. Tr. 405152. TMI.2 had
.

.
. . M. ,R3

,. . ;2 a low. level alarm on the MUT. Tr. 4140. De alarm would sound if the operator'

'1,y|; h' ", ./,d..MJgf , f; M. j.F'j'
S',@ ' *;'c,
T 7t ,. c let the level go below 60 inches. Tr. 4148-49. Mr. Hemmila's shift foreman,'.' .Qf.j,yg|}Y O* i y MUT level before the alarm went off. R 415152. De frequency of required

^@.yI| Mr. Guthrie, testified that a prudent operator wuld endeavor to replenish the

*;'[t".Q[ij.'!f t. ',d'' TG'. l

' .e ?. '.f.M'Q. /.,'v .t,: ' - water additions is illustrated by NRR Test No.150, at which time water was
'

. t . i .,j ,- s
. .v , - .; . J,. y r, ,. . .,

o i added ten times to the MUT during an 8 hour shift. TY. 4059. Similarly, in
,

. . , . . ... '.
' ' ..W' . .g , , ', A 4 .,,. . ; ; i,. - .'. C. , connection with NRR Test No.153, water was added 12 times during an 8 hour. , . ' _ , . "

.
,j, ,

.

j . :' |c .. , . ." . 4 4.'f, e ' : y'. shift. Tr. 4090-93.
,. . .

;4 j , <f 'p .* M Y ' 260. In 19781979, Mr. Hemmila was not aware of any phenomenon by, -
.y<f ', , ' . ?

which the volume of water added reflected in the make-up tank level strip chart

:.| (' S.{d, (mQ'C.. '. f/, y, .O."jf |
. 77 .- '

(* .' yf e was greater than the volume measured by the totalizer. Hemmila Prep. St. at 4-5;
.

7 N t.6, .
.

.,'4.; i y Tr. 4080. He testi6ed that neither he nor any other operator, to his knowledge,
,,

" g',..;; ( S. ;f , C, >-

: J. - i.9 . ' 4. .y . b.: O deliberately falsified leak rate tests by making unrecorded or underrecorded

?g// | .; g., .. J .' ,J. y. . F 4 water additions to the make up tank. Hemmila Prep. St. at 5. He fe!L that a lack
; .

,
'

.

'3 ?j of communication between operators would account for any instances in which*'

g;"I, 1. , Va

;Z ' ' ' " ;. . . % \ , . y {y -
.

, f|| water was added during a test but not properly included in the test calculation. /d.* - - -

..
261. Mr. Hemmila was the CRO assigned to the panel during NRR Test'<-.

Nos.150153. We have already discussed these tests in our consideration of,

N....t';' ''' o.

, - - - 7 :' Mr. McGovern. See i VI,1255, above, We reach the same conclusion here -.

J.* ..
that Mr. Hemmila was not engaged in manipulation in these or any other tests.

.

" ' " -
<

262. During 1978-1979, Mr. Hemmila was not aware .that the addition of
. ,

,'
*

9 * . .,
. . . . .

' * - "d |1 . . hydrogen to the MUT during a leak rate test could affect the test resuli. Dere
. ~,

*

. .. . ;' was no explicit rule prohibiting the addition of hydrogen during a leak rate,
' '

- .

|< f..3 test. On the contrary, Mr. Hemmila was aware that Unit 2 Superintendent
, '' ' '

' *

,, f 3 ; ,, , Iogan checked hydrogen levels frequently, and so Mr. Hemmila believed that
,,

-., . .

. | - !. / .-( ,|.. maintaining proper hydrogen pressure was very important. During 1979, when-

,
.

he was a licensed operator, it was not always possible to add hydrogen from
.

>
,.r.. >j - ' *'7' . . . .

the control room. When that happened, the addition had to be done manuallyf. * . , ,*
:" ' *; * *

. . .

: '. ~% ''. by an AO. It is possible that an AO may have added hydrogen to the make up
,

- ' ,.. .

''
.. '., 7 . , . e . ' .* - '. tank during a leak test without the CROs knowing about it. Id.

* ' . 263. Mr. Hemmila stated that he never added hydrogen to the make up tank] . |'", -

. , . , .
'

>

in an effort to falsify leak rate tests and that he had no knowledge that other
, , , ,

'.,,'..-n}; operators had done so. Id. at 5-6, here is only one test (NRR Test No.152)
|, , , ,. 1 - ." ." .y

..

'"J P*
"f q .-.',7, ' ' -

,] signed by Mr. Hemmila during which hydrogen was added. See Exh. 5.B.,

,
' .,| -. , ' ' L. . ,,

* - - Attachment 5. Table 11 at 20. The hydrogen addition was duly noted in the CRO; ,f ,.
'- -- ,-

,j
,' f . ' y - log (Id.), and there is no evidence that it was made with intent to manipulate

,

,' ', t ;, , *.,''.;,' ..

i,$ i or that Mr. Hemmila even knew about it (he was not on the panel). See Stier7 j'.,; .,
. , ,

Report, Vol. IV(C), Test No. 6. CRO log at 70.-|.,.e.,'.j.- ' . .
'

, . -, .
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,'e " , ' ' ' ' ' leonard t'. tiermer,- ,

.

264. In 1977, Mr. Germer began his employment with Met.Ed as an AO at.;, t

,. i: -/s TMI 2. Germer Prep. St., ff. Tr. 5236 at 1. Mr. Germer became a CRO trainee,
,

-

| * - L ', ' f' assigned to "E" Shift in October or November of 1978, and was transferred
*

.. .,

s,;, '. . . to "F" Shift in early January 1979. Id. at 12. As a trainee, Mr. Germer was
'

,.

, , . 4
'

permitted to perform leak rate tests only under the supervision of a licensed.

7
' '

, ,,
'

CRO. Id. at 2.. ,-
,

265. In light of our 6nding that as a CRO trainee, Mr. Germer's involvement'
4

In leak rate testing at TMI 2 was minimal ('IY. 4169 (Kelley, J.)), we decided not.

to call Mr. Germer as a witness. Tr. 4541. Instead, we ordered that Mr. Germer's
-

pre 61cd testimony be bound into the record as the testimony he would have given
i

had he been called as a witness. Tr. 5236.. -

,
, f'' 266. Mr. Germer had very minimal involvement in the logging of leak rate

'c.
,

'S F-

. ( ,y licensed CRO. Germer Prep. St. at 3. He has no present recollection of ever-

.- i tests during 1978 1979, because that typically was a function performed by a
,

Y] being instructed to conceal the fact that a leak rate test had been performed by''

."'! not logging it. Id.f<

''
'

267. Mr. Germer did not falsify any leak rate result during 19781979, nor
- .

.,

'
~ ,1, ,i was he aware of any other operator who. falsified any leak rate test during that

C, time. Id. at 3 5.
-

,

, 268. Several findings of fact proposed for ' r. Germer (Numerous Ernploy.
'

M
* , ces' 11536 540), seek to equate NRR's "questionable" label .with deliberate

-

manipulation of tests. That equation is not valid. When NRR classifies a test-
,.

~

as "questionable," it is merely taking the position that the test appears to havei

been conducted in violation of procedures. That is not equivalent to charging
the person or persons who conducted the test with manipulation. There is some,

basis for a 6nding of irregularity in each of the tests cited in NRR's Table 8 as
involving Mr. Germer, either as surveillance CRO or panel operator.

-

Carl L. Guthrie

269 Mr. Guthric was a shift foreman at TMI 2 during the 1978 1979
period. He had been employed by Met Ed since 1971. His first assignment was

-

'
'

as an AO at Unit 1, then as a Unit I shift foreman. In January 1979, he was'

assigned to "F" Shift in Unit 2. Mr. Guthrie currently is a radwaste foreman at,

TMI 2. Guthrie Prep. St., ff. Tr. 4413 at 1. He maintains an SRO license in that
position. Exh. 5 A, Enclosure 2 at Ilb.

_

270. Leak rate tests were run by Mr. Guthrie's CROs, Stier Report, Vol.-

VI(D), Tab G, Guthrie 2/1245 Interview at 7. Mr. Guthrie did not directly
monitor their performance of leak rate tests. Moreover, he might not have' ,

been in the TMI 2 control room when a leak rate test was performed, because
. -
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3 .;* 'a3 ?.. . ' .
' f, y .' ,%./7, ; ' N **i4

. , . . ' *
.g.'._. p . - , - .a . . ~;.

. .j ,.7. v
-

.. ,: , m., q ,
.v.a . v

. % v.'.e ?..'"'. the selection of the time for running the test was a decision left to the._

%m .7., ,, , ..P|ZF:.D.D..M operator. Id. Mr. Guthrie.did not personally perform a leak rate test at TMI.2. Id.
. .; y ..

. . . . . 4. . , .

f'Yd.'@jM.tn,/,,$p[.$'.D'f(M,y.9
*

,/' 271. Mr. Guthrie recognized "his responsibility . . . to provide first line .'
*

.

M.Ni$M,&s,. supervision of the control room operators." Prep. St., fr. D. 4113 at 1. He further
?T/' /.?

h;./$;D,dMg'M'i,;';,(|t.9d*%,'/('{!;4N'.j
f

i'7N.". s *].j,i. stated that "[g]enerally, I directed the performance of various surveillance tests

d.'yf..*;%;h*k'm.:
S .T.?j sO*T 9 . . . and had to ensure compliance with the Technical Specifications."Id. at

5 ;. *
f ;j '; 12. The record reflects, houver, that Mr. Guthrie did not provide proper

C :.f :;N;.1.h . T J' ;'- ;. .~' ' . supervision of the control room operators in performing leak rate tests and in i

,.t.. s;;.: ensuring that the 1.gpm LCO in the Tech Specs was being met. As previously

:/ .[%.F[i46.$,. .w' f i /" ' 'i.'* M'
.

-

3 '. ' ' /.|* D.;M -
noted, the Shift F CROs treated the leak rate test in a perfunctory manner. A*J.

'

*' ,6 Lest was considered valid or invalid depending entirely on iu result, not uponq M. . . J0. i.2.,.W. *|?, ; f. q j -

(, '/ * r ;r /j n ' 'f ;. '. ' ./.j'.;. / the manner or conditions of its performance
~ ? . ? <. .;

.

272. The Stier.MPR analyses of Shift F tests led them to conclude that:

w . ..r {}.
.

't:.,q w:.;. 4 . 's
<.J.u ,N*u.

. ,, .^
, . , . . .g<.

". ~ ..
- w .,

....

'''/ ! .?'f .., ,:!j.,)' ] -..:. : < .3, *. :% .7. : "
.

: .

.

la additie to tolerating, and participating in, the discarding of all unsatisfactory test resuhs.
,

.P' obtained on his shift. Guthrie aproved the filing of nurnerous satisfactory leak rate test4 ..,,q*.*-,' o

; 0. ., s y,,
.

* m'/f? G .g ;t . , . . resuh ihet .ori'inacaraie or perfonned in violauon of a test procedures. Altnost half of

3 ;w. S/*1 W J.'. g~j
. ,'

l the was that Guthrie approved should have been detennined to be invalid.,:', e,- .

, . . .

: .L -
3=.: - . . , . .

r < t .*; % ' ,. .q Stier Vol. II(A), Guthrie Assessment at 6. Similarly, the NRR investigation
~.

.

..

J concluded that:
..

,;' :*

. .

. ' .
, . . >.*'

,

Mr. Guthrie's review mly involved loding at the "bonom tine" test resuks. '!hus, if a test*
. .

* ' '' . '
! resuh was greater than I spm. it would be discarded and another test would be started. If*

.

.. -
? ,' a test was less than I spm it would be retained with hule or no review to' ens'ure it was a

.
'' *- ,, .

*
.,

N* .. ; valid ust.. . .

; .~ . . , .
,

., . .
'

|<; NRR Report, Enclosure 8 at 4. 'The record underlying the quoted statements
' ' 'C * ' -

.
,, * N amply supports them..a.

| ' - J.[ ' , 1 1| ; ,
. . ... ,*

273. Mr. Guthric spent substantial time attempting to detect plant leak.'f '
.J, .

/,.J,.
,

age. He measured leaks in accessible areas of the plant and estimated leakage in, ,q . ., {
* *.-

,
,

.'..N,,.' inaccessible areas. Tr. 411718. Mr. Guthric often found that leakage depicted
,

d
. . . ' .. . ' ' . . - . . . . .

' ' '? . .p 'r .f., by the leak rate test was inconsistent with his own assessment of plant leak-.;;..,'
s' > c age.14. His inability to corroborate leak rate test results caused him to question.\ .' . :, ,. - : .

.

the accuracy of the test. Id. Mr. Guthrie was also skeptical of the leak rate test. ( . |'' ", , ,

" . . . -.. .

n' because it did not produce consistent results;ld./. n ....F,".' .'
* * ,

-

".;r' 274 In 19781979, Mr. Guthrie heard a rumor from a source he has since> 4 . *... , , , .

"fr- f,,', ,9..','*.., forgotten, that the addition of hydrogen to the MUT during a leak rate test could i. .

0 . . . ,. . Y ~ , . . affect leak rate test results. TY. 4116. While in Unit 1, he had observed the effect*
.

r E,s'
^

| . .f ,. .,'.f ' ;, . .' of a hydrogen addition to the MUT, but he thought that the very temporay,
,_ ,

; :;, ;..
- .y'n.,...- very slight increase he observed could not affect a leak rate test result. Guthrie,, .

..y.,... . , . . ., , fi . S. ,'.' .' Prep. St. at 4; 'IY. 4139. We find no substantial evidence to dispute Mr. Guthrie's;r
,

.
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.,y j '.V' ' . statement that he was unaware of the fact that the addition of hydrogen to the
' "

,
* *

MUT could affect leak rate test results.
-

' '

.. ,
( 275. Mr. Guthrie iiid not know until after the March 28, 1979 accident

- '

J eke that a water addidon to the MUT, even if accounted for in the leak rate test
s .,

'

VI. ,' ( . / ' '

procedure, could produce a more favorable leak rate test result, nor was he aware
-,

,,

''w , ' N .N
'

, e of any operator who manipulated leak rate tests in that fashion. Sder Report.. . . . ' q Vol. VI(D), Tab O, Guthrie 2/12/85 Interview at 74-75; 'lY. 4145-46. Mr. Outhrie. , ,

7 was not aware of any unrecorded water additions to the MUT made to falsify a -

i *-
,,
'

leak rate test. See Tr. 4116. None of the operators on his shift talked about this~
c
~

. phenomenon or acted as though this was a method they might use to manipulate
.

'

leak rate tesu. Id.
276. Mr. Outhrie approved NRR Test No.150 (Stier Test No. 8), NRR Testi ' -

No.151 (Stier Test No. 7), and NRR Test No.153 (Stier Test No. 5). We
.

.

-< ' ' ' [, have previously discussed these tesu and concluded that no manipuladon- ''
,

* - ', occurred. See i VI,1255.^. .' -
.

'

. 277. In conclusion, we And that, in addition to the procedural violadons
-

' '
'

cited in i VI,1250, above, in which he was personally involved (e.g., discarding
'

, ,.
' ''-r -

tests, not Aling EADs), Mr. Outhrie was guilty of culpable neglect in his attitude..

-, ''' '

.$ toward the test and in allowing the CROs under his supervision to treat the test
'

t.
<

-( '9 in a perfunctory manner. ;
, - s. .

~
!

. + .
,

"

Kenneth P. Bryan'

278. Mr. Bryan began employment with Met Ed in 1967. He bec rne a
'

,.
* ' s' .

CRO at TMI l in 1974 and a shift foreman at TMI 1 in 1976. Between October
1978 and June 1979, he was a dual licensed shift supervisor. Bryan Prep, SL, ;

,

ff. Tr. 4540 at 1.
1

279. Between October and December 1978, Mr, Bryan was a supervisor in [
training. Tr. 4573. He received a permanent assignment to ''F' Shift in January,

1979. Tr. 457172. Mr. Bryan currendy is a nonlicensed, self employed nuclear
consultant. Bryan Prep. St. at 1.

280. Mr. Bryan testified as follows:

Unit 2's todmical speci8casions required that a successfulleek rose test be performed every
_

72 hours. Company policy required as to perfann one every shift. By ottaining a test
wish umdenuaed leakage less than I spm we eatended the 72. hour time clock. If the

j
, ccanpisee pnmous indicased that the imidentined leakage was hish or excessively low,it was ;

my understanding that the operatoes would evaluate it based on piara parameters including !
' makeup tank levels, radiation levels, and so fonh. If nothing indicated why there was a

change from previous leak rates, the test performer would discard that pnntout and initiate
anosher, h was my understanding that we had to ensar the actica staternent if we obtained a

. i

;

leak rose highee than I spm that we could ncs invahdate. I did believe that if I had looked'

.
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(?',p;..y .i ,*p.' t !, ;'.| [j,[.' ,|Q ,5 *(n - S.
L ; d'. Of .<;' # '. 0 ' ~. 7 .* - ** **> thins else *'hi did not think that I had ot**ined * 'alid l**k r*L*. I 6d ad have 50

,' start the time ckick.*'

Q-:,.%|v . P ;;. 'y.t.|, .';'' O,0
. ;. . . .

.

.h;% ,..1, 4 .i k./ D, . M N.#>.'tN
Bryan Prep. St. at 2 3. The foregoing testimony, viewed in the light of ourh.h.b.d h , c 3. ; . u; y;, findings on the other members of Shift F, shows that Mr. Bryan was out of

f.h/[k, ;d ';$p, ,@< q|f,[c.. d.'e.'.
r

[', touch with the performance of the leak rate test by his shift. As we have seen,
,

the CROs made littic or no attempt to "validate" tests. They simply 6ted all
) . i ,'s . .

; ; A.T e . j. .- ..

G,'p . , q , . c .. t .., v .
-

. - ,. . , . . tests under 1 gpm and discarded all tests over 1 gpm. Although they ran manyq: ,

. ' . ' . ; M
,

f, ,". u - [f ';/ ' 'J j. p.C g i ':,; I c';
tests over 1 gpm, they never entered the Action Statement.-

.
,

'y ' * ', , '.: . ' '
, September 1978 through March 28,1979, that he performed or approved. Exh. 5-

281. Mr. Bryan did not review leak rate test results. There are no tests from.,

4 . i 7. .,.c, . '. ,g +, ' ; *, ,
, ,,

. ' -, , .
,c, 7t ' '.j',.. , y . ,} ;, r . ' . e - .

recall any instance of Outhrie's bringing him a test for review. Tr. 4550. Nev-
B, Attachment 5, Tables 9 and 11; Stier Report. Vol. Ill, Table 1. He did not'

|."* ' g|, .}' ;- h 1
* * * <; f..sf

'

.,
',

L; ,), J i,c p'), ' , .* i. * :' i f,7 , f'.
D., Ln ertheless, he was aware that there were problems with the leak rate test. As hei.' .?*

.

.} ,' ; c ; 7 't@ testified, "(1]eak rates were hard to get" Tr. 4570.*

' /|g if s';; i 282. Mr. Bryan realized that adding hydrogen to the MUT could affect the
.

, . -
,

. ', t ,.) ? R| leak rate test. Tr. 4563-64. He candidly testined that while he hoped that he hadJ '| ' a - -

,
.,

,

f ./ .M.N instructed his operators not to add hydrogen to the MUT during a leak rate test,'-- ,. ,.
,

he could not specifically recall issuing such an order. Tr. 4564. There are onlyJ ', i - j'
'' '

. .,.

'
'

two leak rate tests (NRR Test Nos.121 and 152) performed by his shift during' ~

. . <'
.

, , . 'N which NRR alleged that hydrogen was added to the MUT. Erh. 5 B, Attachment
',

.'
-

'

, 5, Tables 5,6, and 11; Stier Report, Vol.111(A), Table 1. We agree that neither
*

of these tests supports a conclusion that "F" Shift's operators manipulated test- * '
* ' ,

[*, results through hydrogen additions to the MUT. Tr.1660 (Capra).'* .- - .
,-

283. Although Mr. Bryan witnessed the effect of hydrogen addition on MUT. ,.

3 .* level, he did not observe that a water addition could produce a similar, false... , ,,. , ,

' ~ MUT reading. 'IT. 4555. NRR found three instances where "F' Shift "partially,. . ,,

. , . . . '. . included" water additions during leak rate tests. Exh. 5-B, Attachment 5, Tables'
>

.

!, ' ' . * .
|'. 3' w' 6 and 10, NRR Test Nos. 150, 151, 153. As previously discussed (sec 6 VI,

'
,

;'*j...**., , . . .-[ 1255), we believe that these tests do not represent operator efforts to manipulate<s
,, ,

,; . , ', : leak rate test results. Tr. 1486-87 (Russell); Tr. 1847 49 (Stier)."| ,.,;.
"

.
,

U. ,- 284 Mr. Bryan permitted his shift to Sie a leak rate test result depicting neg-
''. . : . ,

'

p,. ',: ,, ^ * .',..b,,,, alive unidenti6ed leakage if the result was a small negative number. Tr. 4570. He*
-

., ,

could not remember the range of negative values he would accept or whether. g' *
,

>, .1- **c ,,

; e , ' .. - there was a speci6c rule concerning an acceptable range. Tr. 4571. He consid-*t,, N-

., ~ , , , " *

f, cred that the status of Unit 2's development made it possible that negative leak'4*

y 7'/ .; .

,' | ; *. rate tests would result. Tr. 4570. While he agreed that negative leak rate tests*- '
>

,

, |, ^, f' , ,' ; * ' - f .* might not appear logical, he was convimed that the "swings" in instrumentation
,,

. ., 1 : . ,. . . , , - 4. ' . ' . in the ICS made it just as likely to ottain a negative as well as a positive leak )
*

| g" : ) *
.

.

. [.. rate. Tr. 4596 We essentially agree with Mr. Bryan on this point,
'

j1, | . .' (
'

i
'

( ^'',"V :'' p ''..,',.'. , O . ..g, . . , j }n . . - - (y 2. , .

-
. , , .

285. Mr. Bryan recalled that the Technical Change Notification (TCN) to
.

* *.' ..: the leak rate surveillance procedure was implemented to correct an error in the,. .
, -

. . ,c
,, .z.
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leak rate test procedure and not to create an improper bias toward the production
,.,

'

J'

of favorable test resulu. W. 4597, 4605. He believed that he would not have
'

. ,

- '

noticed any problems in the TCN or objected to tests performed pursuant to
"

"
it. W. 45%, 4605,>.. .

,

. - " *y, 286. Mr. Bryan did not initial N sign off sheet attached to LER 78-' ' ,

4 -
- <. 62/IT. W. 4608. Mr. Bryan believed that he did not read the LER, because some-E- one else erroneously entered his initials alongside Mr. Bryan's name. 'n. 4609.. , a

,

' -

Not surprisingly, therefore, Mr. Bryan had no recollection of that LER. Bryan:
4.- 9 Prep. St. at 5. Although, arguably, Mr. Bryan should nevertheless have read the

* *-
LER and seen to it that his foreman and shift corrected their interpretation of

'

the Tech Specs, under thee circumstances we do not charge him with culpable
,

, '

neglect with respect to the LER..,

287. We 6nd that Mr. Bryan must be charged with culpable neglect in that
.

, , ,

..' !| he failed to keep himself adequately informed about the conduct of leak rate-: .

*- "

tests and to oversee Mr. Outhrie's direct supervision of such tests, particularly
.,..

j - , ;,. # d' ,in light of Bryan's knowledge that the test was presenting problemsiW. 4570,
'

'

ji; y- ! 4607-06.
'

.

,
. .i

1-, -
. a,

.
.

, ,

' -
, .

-

James R. Floyd, Supervisor of Operations
'

.

i -

)
4

, ,

' '

288. Mr. Moyd was the. Supervisor of Operations of TMI 2 during the,

period relevant to this proceeding. Moyd Prep. St., ff. Tr. 4894 at 2. Mr. Royd
-

.
' '

reported to the Unit 2 Superintendent, Mr. Gary Miller, until December 1978,V '

and Mr. legan thereafter. Miller Prep. St., ff. W. 5039 at 2 5. He did not report
'

at any tirne to Mr. Seelinger. W. 4625-26,4769 (Seelinger); W. 5004-05 (Royd).'

289. We have already discussed Mr. Moyd in relation to (1) the events
-

leading to the November 1,1978 LER, (2) his knowledge of dif6culties the
operators were having with leak rate tests, and (3) his knowledge of the practice
of discarding tests. We will not repeat those discussions in detail here. The
findings in those discussions stand independently. The purpose of this section is
to summarize and provide our overall assessment of Mr. Royd's performance.

290. As the Supervisor of Operations, Mr. Moyd bears greater responsi-
bility for what went wrong with leak rate tests at TMI 2 than any other single

2

'

individual. He - above the operators, foremen, and shift supervisors - had
overall responsibility for seeing to it that the leak rate test was conducted cor-

.

#

rectly and that the unit was operated in accordance with the Tech Spec limit,,

; -

on unidenti6ed leakage. He failed in that responsibility in several respects. Fur-
|' thermore, taking into account the many conflicts between Royd's testimony andt

the evidence in the record and Floyd's demeanor before this Board, we find ;
,

'

that Moyd was not fully forthcoming and candid. Indeed, Royd was, in out i

! judgment, the least candid witness to appear in this proceeding.
.
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.I b'.'. h . *h k, 291. As discussed above (llV,146), there is considerable evidence, and-
. . .

Y[.'QM;dhhf:.f,.'?.Th$..i;'.'.C''
.

;s.: . N.d i c we find, that Royd knew about the difGculties the operators were having with

'.M M;*?..:d . the leak rate test. Apart from the specific evidence we have cited, that conclusion

1%ef. K. .Qb.4.4['[h''g#'.i).'. *Qj
g :

4i is compelled by Royd's close relationship with' the CROs and the way he#

Q .,d $,7}%. 4. .: e functioned on the job. It is inconceivable to us that a self. styled "crisis fighter". . ./M.f y/ .,4.% .x,t - %,

J)j(i.* Q,c,Q , 5 h. _.a 4, ,* Z ?R,*
'. r';, ,, , g @[.['

4 < .' like Royd who "lived out of the control room" (TY. 4875) would not have been
quite familiar within the difficulties we have described. We reject as incredible' *

,.~ .;, .,

,* $, .k ,* f! ' g.I ". [ r ', ;|I ; Royd's claim that he had "no recollection of knowing any of these problems,"
,

V
S* , . t / e ,. . ,; that he was "basically . . . Ignorant of w hat was going on." Tr. 4976.

, W' . :. :,. 5; | - y ; , 'y ,..... 292. The most striking lack of candor in Royd's testimony relates to the
*

. ' ' . C*.,- r' it .
,

g",;f.'l 6 ,d, >[f ., .[ ' *],'','}, misinterpretati;n of the Tech Specs under which seemingly valid te ts reading[. ',.}
.; : ; . ; 2 " ' , 'i l', J,. g over 1 gpm were not considered to trigger the Action Statement if one "good"

3. d . g'' h : . y ' Md. , ' ' test had been obtained in the preceding 72 hours. The great weight of the
. g .; . J '; i'$.~ ; ;,

,4' %
'

-

,

" Se ?,7;.6 evidence shows that that was Floyd's interpretation until the Havercamp incident.-

. g, V , ' ' . '. '' '. : ,':'7 c . (. . * 7 j ' ,y" and that it continued under Royd when the "Havercamp correction" was not* *

...,Ir** . p ' c.'s. ( P 7;,' . implemented. Mr. Seelinger, a believable witness, testified that that was the*
.

.,
,

f,'..,. T Royd interpretation. 'IT. 4745-47,47M-65. Mr. Havercamp, aho a believable'

F... ' ' ' - ' .N.
'

, ' ,'
*

, : witness, testified that- < .

e. 2' , . , ' *'
.

'
...

. I clearly recall Mr. Floyd telling me, in effect, that RCS unidentined leakage test resuks*. .
*

. j must be calculated to be within acceptable lamiu (less than't sm) only once every 72',
* . . -

,

* " hours in order to be in legal compliance with TS surveillance requiremeras. In his view, any'; . . .

, manber of RCS unidendAed leakage measurement test resuhs could be greate. theo 1 p;en,, , ' so long as every 72 hcurs acceptable leakage resuhs were chained I did 'not atteryt to

' - :,.

' t, c ,.

' '.' determine whether this was a long. standing view or a hasdly-formed jusn6 cation or escuse ;, ,
, ,,

'. that Mr. Floyd had argued to avoid a violation of the TS. Ilomewr. I informed Mr. Floyd* 4 '

,

.'. '. that in my view his interpetanon was clearly incorrecs*
. ... t .

, . ,
>

. ..

, . ' , . ' .: . ! .; Royd himself, in his prefiled testimony, testified that |
''

*
.

; ,

?. .

. . s .. . -
\. . . .

e* l iJ. , ' f, ' , ' | *< * ,.; ..
' '

; Un61 October of 1978, it was the general opinion that we had to get one wild leak rate ;*
,

d less than one gallon gwr minute unidentined leakage into the record every 72 hrers to I
**

'. * * *'' '
,, . .. . , , '

. .; . ,, . g' ,,..:,_'''| . L ' '. ~*'
comply with the Unit's technical specincations. After October 20,197s,if there was a hsd

'
,', ?,.','.g

'

.,, leak rate ard an operator could not convince himself that it was invalid, steps were to be,

7
*; 4 . , ' . . . ' , . . , , taken to shut the Unit down. . . . I issued a memorardum in October d 1978 to explain...c

, ,
*

5'.,.,..,* 's!...* ' 'i ' .' ; .; ., the change in interpretadon of Operadons personnel.
, i 1 . .. . ., ,

. c. ,
- c . . .

' . , 1, ' " . -; . , ' 'y , ( ,, ! At the hearing, however, Mr. Royd apparently recognized that his long. standing, ', , .i, ..
*<

,

, | s. ,' . Tech Spec interpretation was untenable. Accordingly, he engaged in some./; . *' ..

. , ,;, ! * unconvincing backpedaling from his own prefiled testimony. Tr. 4903-07. The
,, *

, ' [. . . . [ ' , ' y, ,. '* , , | Board credits the Seelinger and Havercamp testimony on this point and rejects

*

, , '
. ,

*
.,

. . ; ;. .. , ;, ' . " . .;

a ; ' ..'' - " O, f i . .. y [9 * : }' " , . J. ,', I' *;. N * ' .'.f
.~

'
' Royd's attempt to obfuscate the record.

293. In addition to the foregoing, we adopt the following quoted portions**''./...'- 1!,[
, i'. .e . ; ,( . . .: / of findings proposed by GPUN:
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I
,

. y- - " , '.'',,9
' ' '; b,(' ' ,: ', ,;y- y., -

, o' ., ,,* ' ^ ' ' ,
,

> ! <.
,, . .ss . ,

, , , ,

, ,. . ,

;L, ,' '
*

'

* , ,

UY ,
x,. . . ,.3. _.

' ' .W ;w . , . C,,,

;a q, - -!s4. -
'

' '
b,;' 208 . . . Royd admitted that he should have been aware of the failure by cperators to* -

;

,' ,s.j record the start and st p times of leak rate tesu in the CRO tes Book, as required by AP.
,.

,''; 1012. "becaun I was required to review the los book once a week." Royd, ff. Tr. 4984 ats
'

{ & Royd also admitted that he did not mforce the applicade of EADs to leak rate tests, u
'; . t required by AP 1010. /d. at 31 see also Tr. 499193 (Floyd). Operators thus were "failing'

~ k '

s. | to take [ actions] in violadon of technical specificaticn requirements." CIl.8518,22 NRC,

'
o- . c. $ at 881. By failing to review the CRO les and enforce the applicadm of EADs to leak rate

'
~

tests, Royd thrcush "dereliction or culpable neglect" was allowing s2ch imprcper actions to, , ,
*

'

occur. 'These very actions,if corrected, might well have highlighted the greater underlying.

problems with leak rete testing practices and led to their correction.s.
210 . . . Royd admitted that the analysis of plant status he provided on October 18,, y

'

1978, was invalid because he attempted to determine the "legality" of condnuing to operate
the plant without asking for all d the relevant information. Tr. 4919-20 (Royd); see 1115,.

sgra. In respmse to the Board's inquiry concerning how lloyd could correctly answer.

- Sectinger, who had sent Bezilla with three tests for analysis, NRR Test Nos.12C.E Royd''

, , responded, "All I was asked for was to look at these three pieces of paper." Tr. 4919, ,

( (Royd). The Board believes that the Supervisor of Operadms must initiate and probe ass.
, ,

' '

- 4i well as recein and observe. By failing to dernand the further information nccessary for a,
.

- ,N '

valid analysis, Royd lost a crideal cyportmity to discover that cyrators were again failing
',', to take an action - entry into the Action Station immediately upm ottainkg a valid leakd

'

,',r .
'

rase over I spm -in violauon of Tedi Spec 3.442. We therefore find that Royd by his
'

"derelictim or culpable neglect" allowed one of the improper actions enumerated by the
Commissicm in its Order and Notice d Hearing.*

,
,

,

. ,~ -
.

.

294 Mr. Royd testified that he was unaware, prior to the TMI 2 accident,,

that adding hydrogen to the MUT might affect leak rate test results. Royd
,

. Prep. St. at 6; Tr. 5026 27, Because of Mr. Royd's understanding of differential
,- MUT level transmitters, it is plausible that he would not believe that hydrogen,

. additions would have had such an effect. See Faegre & Benson Report, Vol.1~
'

at 42-43. We find that Mr. Royd was not aware of hydrogen additions to the,

MUT made during leak rate tests for the purpose of rnanipulation. See 'lT. 5027-
28. There is no evidence that Mr. Royd had any knowledge of or parucipated in '

'

manipulation or falsification of leak rate tests by water or by any other means.'',

'O
The Aamodts did not amend the bearing As a maner of grace, not of sight, the Board allowed the Aamodts to

submit quescens to the Board to be put to wunesses, aabject to prior review by the Board and poss& objectims
by the panies. We sustained an objectim to e quesuon pioposed by the Aamodts fcr Mr. Hoyd Tr. 500849,5034
35. The Aamodts subsequently filed a belated "Request for Relief" arguing that the objectim to their question was
invalid, accunng the counsel for Mr. Moyd who mods the objection er "fraud," and urging us to pt the questim

, now to Mr. Moyd. other counsel for Mr. Floyd nepended to the Aamodt requests by leaer dated Apnl 3,1987,
.

objecting to then in wricus respects, bis providing a respense to the qucati.r. in order to pt the maner to rest.
h crisinal objection was sustained m the baas of a stipulation described by counsel, a deseption that the

Aamodes now questiork This pears is arguabis. The hieral language of the stipulation favon the Aamodts, but,

the prpens and likely intent of the stipulatim favors consel for Mr. Floyd. We need uct resolve that issue
i

,

because, in any event, the quesum is ure!svara to any issue in this proceeding. Furbrmers, the questim has
now been answered. The Aamodt's persesal attack m Mr. Hoyd's counsel is baseless and is rejected. In ww
of our pior warning to the Aamodts about baa*bam personal anacks, and mers this ncs N Ena'. chaper in tnis
Board's poceedang, we might grant ecmsel's request to Neminate the Aamodts' disruptive panicipatien in this
proceeding " Ju Memcrandurn and Order of March 26,19J4, at 5 a.*..
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. ( LIST OF EXIIIBITS>
,

,

- . TMI 2' LEAK RATE PROCEEDING' ' ^ . ' , . . >

f Exh. Identified Received
-

, ,

} ' '' '
''

.- No. Description at Tr. Page at Tr. Page,: u.
' '' ' 1A Thil 2 Reactor Coolant Inventory 388, 391 (as 388 (as

-

9 _ _ Balance Testing, prepared for GPU modified modified''- n . - Nuclear Corp. by Edwin H. Stier, at 569) at 570),' '

September 5,1985, all volumes. SIN,5221,

~ ' -
f. 1-B Review of NRR and O! Reports on 388, 391 (as 388 (as

,
,] Thil-2 Reactor Coolant Inventory modified modifiedF 't 4

- .j Balance Testing, prepared for GPU at 569) at 570),,
.

S n ' '

'7 's.
,

- - i Nuclear Corp. by Edwin H. Stier, 5104,5221.

; August 28,1986.
-

' <,

.; .c ..;,
.

..

J'' 'i~- .j < ,'' .: 1-C Letter from Edwin H. Stier to Philip 388, 391 (as 388 (as' -'

R. Clark, dated September 2,1986. modified modified
, - - -

,

<
. '. at 569) at 570),

' "''- '
, ..

,
,

SIN, 5221
, 2 , Results of Faegre & Benson 388-89 389,

Investigation of Allegations of Harold SIN,5221
,

,

, ' ' W. Hartman, Jr., Concerning Three
*

hiite Island Unit 2, September 17,'
'

g 1980, all volumes, but excluding
Vol.1, 6 IV, and Vol. 2, Ch. 9.

3
-

Portion of Page 12 of Report of GPU 389 389,
Assessment Panel for Individuals SIN, 5221
Involved in TMI-2 Leak Rate Testing
(in 19781979), January 6,1986 (re

'

Herbein).

4 TMI 2 Computer Log (October 27, 389 389,
.

'
1978). SIN,5221

' ''
5-A Results of NRR's Investigation and 389 (as 389 (as

,

Evaluation of Ten Licers.d Operators modified modified'

Involved in TMI 2 Preaccident Leak at 569-71 at 571),
Rate Testing Irregularities, including SIN,5221
attachments and supporting documents *

(per the Board's 6/24/86 Order at 7
,

., -

,

'

818,

s
-

S

.

9

= * , -* 9 .. * d- # - "'

,,

,
. .

, ,

g / '* q ,
#
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% 8
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r ;.a, .. ; . 1,- . . . . - 7p.. ...<ysy,. ';Ds8 X .c c t e - '. . . .J: . . . - .a

. m . it, " " . ' ' . .c h ,,

j.M.', -|h,,;yis.gS.Jp{',W: ;/p',.Q;.: n. ,;y[y D..' ;]c 4- r .?.M - U. : Exh. Identified Received

: :Jc ,

n ;p 'f. No. Description at Tr. Page at Tr. Page.
c,;.0,

n w.s . , f~. ,.4 *-} .i .: .'( !s t, ., . ,*:.*.'.? ,e

|$,,:N.w.~. e.f e. ed ;~ ...WY.@Y,tp!D@.p, . . ..
.ew .-2-

.

. m . .:.-j..
.,

. . . e. .

:p undifferentiated references to

: 5 M. 9n:.i.!N UIlh S.~ k. y.,O d, h.[, "management'' are to be disregarded),

. - :f . y3 ,r..vy. ,

~ , W, 5.s .Y > *. < ' q, n.cr.,.s . 6 . . ., 0'i QM~.. , i .'
" 5B Memorandum from William Russell to 389 (as 389 (as

,

.y . ns.

, \ ['.} '.''f,[' /. .,';[W:;;v
. ./J . , , . .N f .,; . ' O W. Harold Denton, dated September 20, . modified modified

. ,' ' '. b . . f,*; 1985, with enclosed report. at 569 71 at 571),i'' '
- ~ *

..g Gg t .,, c '. ~ ;, s , ,;as- ..
. . , .. , SIN,5221. . . > . .

' ;% '{, .;,.g? '; ";. . . ., . I
r; . :~ . .-.. .

j' (} c ''. , , , ).-|' 6 Office of Investigations Report 389 90 390,
'- <

.
,

. . ;; Ji. '

entitled: nree Mile Island 2: SIN, 5221
t ' . , " . -; . '. f. y;j,f. ' t , r. 3.q '; :, . " , ,
".

g;t.,m,S,N '' }, ,7; ,' ' Investigation of Individual Operator
''

.

, .

'

1,. q. 9, . ;c ., : ; Actions Concerning the Falsification, ' . +,,. :
. ;1. <, . -,,. .

- . . - . , q . r , c . . ..* : ,, of Leak Rate Test Data, including all
-

. ,
. , , ,.

.s,- ,.

. . . ,1 - J . C ? . . , . , :.. . . .,, ,, *. , attachments.*
t.. . .m. ..

.

.
. . ',.., . -2 ,

|..~
. ..
/ ;~ ', - 7 U.S. Nuclear Regulatory Commission, 390 390,. . ,- u

,

- ' ' * * ' ': Office of Nuclear Reactor Regulation 5104,5221', . .

*'-
.

,.
- ' , ' .' TMI l Restart: An Evaluation of the

'-

, . , . .
Licensee's. Management Integrity as

'

, ..
'- '': ,- It Affects Restart of nree Mile-. -

.
' '

' .; * Island Nuclear Station Unit 1, pocket- ., ,
,,' . .; 50-289 (July 1984) (NUREO-0680,.

. .- - ' . s
' ' *

- Supp. No. 5, 6 4.0).

C
.

,

'' ''

8 Memorandum of Oct. 27,1978. 390 Withdrawn
-

, , ' , . ' . '

, 5103,5221. .. . , , ..

. .. .. ,

', ., , f.> v .. y 9-A Photographs of TMI-2 Control Room. 377-81 (as 381 (as. ., ,.

'
..,|,''... .6,

.
. thru renumbered) renumbered. . . ' -.- .

. .s
,- .'*.,','.4 9F at 391),';

.i- ,i:
.. .-

, . .

71 . . ' . '. . . . , . . {. .. JJ i ,r,.' 5104,5221..
; - 3 * :.,. - . . .

r..-. ., . .-

, , . ; < ' , .| j .. , ' , . . 9-0 Photograph of the TMI 2 make.up 1182 1183,
.

,

,- ,
,
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| LIST OF WITNESSES AND TESTIMONY
'

'

;- , .{,
+ ,.

' '

Written Oral. . -,

"
' O Witnesses Testimony Testimony Date,- ,.

i

H Adams, Charles D. ff. Tr. 3776 3775 to 3841 10/15
' '

,

Boltz, Dennis J. 2218 to 2234 9/25
s.

'

Booher, Raymond R. ff. "IY 4175 4175 to 4232 10/28
- e

. .
,

'
' ,

, , 1 Brummer, John A.* ff. TY. 5236
'

. -t Bryan, Kenneth P. ff. 'IY. 4540 4539 to 4610 10S 1
,' Capra, Robert A. 374 to 19N 9/8, 9/9, 9/10, 9/11,

. s c _ c'c
- . ~ ;. 2207 to 2209 9/12, 9/16, 9/17,

.

.
-

.c: , 2313 to 2439 9/18, 9/25, 9 S 0
-- _.'' '

) Christopher, Keith 2314 to 2438 9S0. $s .

t
'

' ' , 's { Chwastyk, Joseph J. ff. TY. 3407 3405 to 3600 10/10N'Y
,

',', -
.

.,3 Cole, Norman M., Jr. 374 to 2034 9/8, 9/9, 9/10,:'

.

a 9/11, 9/12, 9/16,.

'
'- <;, 9/17, 9/18, 9/19, , . ,

4 ' ' '

Coleman, Mark S. ff. Tr. 2579 2578 to 2657 10/1.

Conaway, William T., II fr. TY. 3097 3096 to 3141 10/7
- '

.
'

Congdon, Joseph R. ff.Tr.2709 2708 to 2782 10.'2, 10/3,

'~, Cooper, Martin V. ff. TY. 2835 ~ 2835 to 2945 10/6
-

Faust, Craig C. ff. TY. 2511 2511 to 2577 9S 0, 10/1
-

,

cn Fels, William J. 4489 to 4535 10S 0
a

'
~

Floyd, James R. ff. TY. 4894 4892 to 5036 11/4,11/5<

Frederick, Edward R. ff. Tr. 2447 2446 to 2510 9/30
'

. Germer, Leonard P.* ff. TY. 5236
Guthrie, Carl L. ff.TY.4113 4112 to 4159 10/17
Harrison, Dwight H. 374 to 2034 9/8, 93, 9/10,

9/11, 9/12, 9/16,
9/17, 9/18, 9/19

Hartman, Harold W., Jr. 2239 to 2309 9/25
Haverkamp, Donald R. Exh.20 2N2 to 2210 9/24'

5237 to 5267 11/12,

- Hemmila, Earl D. ff. 'IY. 4039 4038 to 4111 10/17,

Herbein, John O. ff. TY. 5268 5267 to 5320 11/12', Hitz, Gregory R. ff.Tr.3664 3663 to 3732 10/14
Hoyt, Kenneth R. ff. TY. 4233 4233 to 4299 10/28,

Illjes, Theodore F. ff. TY.' 3010 3010 to 3096 10/7 -.
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$,'g .P p+)' .h" ,,, , ,,' <..kd'N[*M'NWitnesses Testimony Testimony Date

.

. .O
.

'
Written Oral

,D.b.'.Y.,.. L :d.i,.
. .. ..

. '.- O
, , , x....<.p......,.%.- e e.

. . . ..s
%- . -.

;.s..

2 74 t@, . .
6,*,: .7 '.' p;'.,#s. . ,,.;4, s 'f.' ,t .s *P

i Kidwell, John M. ff. Tr. 3285 3285 to 3399 IOS

1 8.. (,Q 3ff-[*/(M,l'','-( ,*. :4; Iy',h?'r'h' "Y7 5fl .Q)
!.g ' ' . ',

,

W. . , .'.T 'd Kirkpatrick, Donald C." ff. Tr. 376 374 to 1243 94, 9/9, 9/10,
d'h'h,i 9/11, 9/12

N'',,'2fM'.N'.7,j,4..,:
e

Kunder, George A. ff. Tr. 4800 4799 to 4889 11/4,
,

-

, J. >. . ? ~f ' :. } i ;'7 * ' '. s . . ' , . A Logan, Joseph B. 5105 to 5220 11/6. .

.v..*..,, *3.
.

,,r . ....

. Marshall, Walter J. ff. Tr. 4380 4379 to 4424 10/29..

. ..

|.
m

< . , .Ae . . u. -,. McGovern, Hugh A., Jr. ff. Tr. 3148 3147 to 3235 10/8
-

,

.' .- . ' ,,j. e, . . , ; . ., , y 5 Mehler, Brian A. ff. Tr. 3842 3841 to 3907 10/15
.

,

... ,,
~ .. ,, .

c, , . U h! ,, f ,. f.. Mell, Charles F. ff. Tr. 3239 3239 to 3282 ~10B
'*

.

'.4 ' , ,
. .

... . .". 1 ''
*

Miller, Adam W. ff. Tr. 3608 3607 to 3662 10/14e,s.s,- . . . -,.
'

. c..,.. .'.

'f;' ...c'.g ..*' -|',, Miller, Gary P. ff. 'IY. 5039 5038 to 5096 11/5. . ;, ,

, ' ' . i. , L , ' '' ' .y s - f. , Moore, James P. 374 to 1165 9/8, 9/9, 9/10,
;, . . . , ,' , ; - | ' '': - ;. ,. . . . .. '| 9/11

,

, . . . ,

.f > 4 ,#*. . .f.f. , , . , '| 9 ' ' 'Olson, Dennis I, ff. Tr. 3911 3911 to 4034 10/16 |
. ,e

'

Phillippe, Mark D. ff. Tr. 4432 4431 to 4489 10/30.

'
~ . .

(
.. , . .

. . ' ' ;.. ' ' , ' ' ,

' . --

,. Rockwell, Winthrop A. 374 to 1165 94, 9/9, 9/10,
i

-

- - * 1. ; J -

9/11 |
-

, , ,

,
. '.

' ''

'A '

Russell, William T. 374 to 1904 9/8, 9B, 9/10,'.
, .'

. : 1 ? ..; r ';, 2313 to 2438 9/11, 9/12,. ' ., ,.
' ' '-

'

, .
.f,

.

9/18, 9/30

'

9/16, 9/17,-

.
. .' . .

'

Seelinger, James L. ff. Tr. 4623 4614 to 4784 11/3

'. . .
,

'
,

, ,

' ' '

Scheimann, Frederick J., Jr. ff. 'lY. 2831 2783 to 2831 10/3-
.*,

* ' .
< .

.'. Stier, Edwin H. 374 to 2034 9/8, 9S, 9/10,.
.

.. .

;, ; . . , .,
*

9/11, 9/12,. ,

' ' '
., . , .

'/ 9/16, 9/17, ; ,q '# .,,, . , ,
, .. ,, .. n :'-, 9/18, 9/19.

.
' . . .. . . ~ Smith, Bernard O. ff. Tr. 4331 4330 to 4379 10/29

,- . , ,,, c ' 2 a ,. - I,, , , , ,,
- N ., . '. N Wermiel, Jared S." ff. Tr. 376 374 to 801 9/8, 9/9, 9/10. , ...

' .J . i .- 1, ' . ' ' . , f Wright, Lynn O.** * ff. Tr. 2663 2661 to 2707 10/2
'

'

,
' ' *

1,
.. -

,p,y., 2 ewe, William H. ff.Tr.2946 2945 to 3006 10/6. , ,,. ,.
.

; ., . ,,s ..- .
.. . . ,

' . - ..i.' Documentary Material Bound into the Transcript
.. ..

- ". .., i '4--
, . . .

a. . ,.
-

| . . :. f sa ' .'?,, Description Page Date'-.,

'
,

. . -- ',- -
,

. , ' . ' ,. .4 Professional Qualifications of;" -. . s, m, . .
'-

. ,
,

. ; ,; 4 . ' .(.'.' Robert A. Capra. ff. 'IY. 651 9S
't-,

,. .

. -
''. ''< , - ,

<, , . . ,,;l. g, |. '-. 'p .
' Surveillance Data Flow Chart, ff. Tr. 731 9B: , .

,,
.

,.,*.O., . f , ., . . g , g r,r... ,

, , . ,', - . * , e a
1
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' f '. j 9p ^ 7[. Questions 5 thru 8 Submitted by Numerouse .
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:..x? T. { i Employees for D.R. Haverkamp. ff. R. 2169 9/24--
, .

, s .
. .1,.. ,

, ' - - s
-,'' Personal Resume of Dennis J. Boltz, ff.Tr.2217 9/25-

. .~
.,.
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w' .L

. ..

]1. ,
'

Paragraph from Page 7 of Prefiled,

" ' ,
Testimony of B.O. Smith. 'TY,2262 9/25,

. ,

I^
*

. -
List of Exhibits, ff. 'IT. 5221 11/6

'
o-

, , -
, ,

<
].. m '

'The Board did not can Brummer and Germer as witnesses. That perded tesurnany, however, was band into
'

,

| the record and re8ects what the witrases would have sworn to had they spred Thear statemans could be,
-

. 7'
- referred to as if the wbnesses had appeared to testly. Tr. 5236 (KeDey, J.).

' ]1
','

fr. .,s ** Joint prealed - Kirkpavi.:t and Wermiel I

6 -

'' , i v. . ' '2 ***Because Wright did not adopt his penled tenurney, it was bound into the record, na as substanuve evidence,
'

' '' tj,,. , , 2 i be as a brief accurate summary of a longer statement placed in the record (Bossd Exh. 6 Of Report, Enh.18, ;
,,1; . - . . ' - N Wrlahs Intemew) and regarded as substantive endence. Tr. 2662-63 (Kalley, J.).
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@{ ijE h,:(. De following individuals, in addition to those who appeared and testified,

z,,,c -Qi ., . i*y[9 g "g' c;('
3J- . g,

7

Q ., yg ",5 were sent copies of the Board's December 31', 1985 letter offering them the
'

e

' 'M;i5Q. ..

"''' Opportunity to appear. Rey did not participate in these proceedings. After. , , '

,' ' q ;..Q . , , ' ,, ]
4

. ,

. y ( s q,g ,' n;c, , , ,
,

review by the Board, it was found that their appearance would be peripheralv., '

'~"
3.' U : to the case in point and that therefore no further action by the Board was'

,

".
,

.;: v^" necessary. See 119 and note 6 at p. 684.>
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. , , .. .
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, . - , . " . ' - ' Mr. James R. Barry Mr. Dwayne B. Jenkins.

,

' , -
. f. , 'N . !??', Mr. Joseph R. Bashista Mr. Richard E. Johnson, Jr.'

. ' ' Mr. Robert P. Beeman Mr. Romas M. Kauffman'
.,

-

,

f, i, , . , ,y ,-.c H Mr. Marshall L. Beers Mr. Richard G. Kleinfelter-

''" | , .f.- Mr. Nelson K. Bennett Mr. David C. Kncrr
''

.
,

S' Mr. Richard W. Bensel Mr. Henry M. Kohl
'

7 . +-. .

'.,3
- '

Mr. Michael L. Bens.on Mr. Peter A. LaBar .
'

, .

'; . 1 ,, . e ; Mr. Donald A. Berry Mr. Dale J. Laudermilch
, . ' N Mr. Mark B. Bezilla Mr. John D. Lawton, Jr.-

,

'. ' *

" ' . , - U . ., Mr. George J. Bixler Mr. lawrer.ce L. Lawyer-
. .

^ ,
T Mr. John J. Blessing Mr. Rar.dy H. Lightner.

,.
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;- Mr. Floyd D. Bomgardner, Jr. Mr. Jc,hn K. Lionarons* ~
.

,

' ,."

/ Mr. Stuart W. Brantley Mr. P. Lydon*,

,''

-

'' . d
.

Mr. Dennis A. Buchter Mr. Joseph Manoskey, Jr.. , . ,, ,
'

Mr. Curtis A. Conrad Mr. Edward T. Matincheck*-

;,
. . , . ,

A:v 9 . . Mr. Barry L. Corkle Mr. David B. Mayhue
Mr. Ember A. Curry Mr. Donald R. Miller.- .J- .,

- ~
, ,

Mr. George L. Cvijic Mr. Romas Morck- .,
~

. .? . F Mr. Terry S. Daugherty Mr. Steven L. Mull
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'

Mr. Michael D. Demmy Mr. David A. Neumann*. . , . ,

.' . Mr. Walter R. Desh Mr. William G. Olge, Jr.. .

'3,
,

, . .f ' Mr. Richard W. Dubiel Mr. James R. Paules
'

,
' '' ' Mr. Ronald K. Fountain, Sr. Mr. George A. Pierce

' -

Mr. Jack K. Garrison Mr. Ivan D. Perter, Jr.
-'

,

*

Mr. Timothy R. Oilbert Mr. William E. Potts*
.

" ' Ms. Juanita A. Gingrich Mr. William H. Sawyer
Mr. Romas M. Hawkins Mr. Charles C. Seitz

'
- -
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e' .' Mr. Danny L. Heilman Mr. Merrill R. Shaffer
'

'
'

,- Mr. James L. Hetrick Mr. Patrick H. Shannon
Mr. Phillip L. Hetrick Mr. Richard W. Sieglitz-

,

' Mr. John Hilbish Mr. Henry B. Shipman. , ,.
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'C' (Parks Township, Pennsylvania,. r,'
~

%' ' 6 '

Volume Reduction Faellity) May 18,1987.

9 : c. ?, .*
. .
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V .

. ,.' " '

. . '| . ; - This Supplemental Decision (on Remanded Issue) reverses Condition 2 or-*

' , ' .' dered by LBP-86-40,24 NRC 841,900 (1986), which authorized the NRC Staff-

. . f.. ,

-
, ,

s' ;j.'' "'{ ,',
- .c , , - p '. "-

~

-to issue a license amendment to Babcock & Wilcox authorizing it to operate,4 . , ,
*

an incinerator at its Parks Township Facility, provided certain conditions had
., ;. been met. Condition 2 required an expansion of the NRC's environmental mon-'t

:, . . ; - E.- s ', itoring contract with the Commonwealth of Pennsylvania to include monitoring
'

f '

Jz of tritium (H 3), carbon-14 (C-14), and iodine-125 (I-125). Subsequently the,,

Commonwealth refused to sign the contract calling for the expansion of the'

.

' '. ,, . . '. . ' monitoring system, and as a result the Commission remanded LBP 86-40 to the>
,

'''' :-
'

, Presiding Officer for reconsideration of Condition 2. This Supplemental Deci-
, . 9 sion reverses Condition 2 on the grounds that the NRC Staff will require B&W

' ' '
'

to expand its monitoring program to include routine offsite environmental mon-' <
.

,

.
itoring.

.
<

., ..,
, .- ,

. .
'

. ,
'

e

.e TECHNICAL ISSUES DISCUSSED. .
i

'.-
' ' . 1.

Releases of H 3, C 14; and I 125 by the incinerator and their health effects. |,
,

'. '. .: . Reasons for requiring offsite environmental monitoring of these radioisotopes.
''

E. : q The expanded environmental monitoring that the Staff will require of B&W.c.
..i/.
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' '. j , , ,
*TI'a'( h''f )., . . / t' '

Qh,' . f.' Z,7 '.'W. ' d,W. N,Y.' d i.
Maurice Axelrad, Micha'l A. Bauser, and Frank R. Lindh,.Esqs., Newman

,

@% W.! "..
'

e

..: s .i.ibd.9 E ''p' i & Holtzinger, P.C., Washington, D.C., for the Licensee, Babc'ock and

y|?I! ;;.Q, . '',T. k'.Qig.,Y,'|*$]:k. . I W',fht
. 4.|.| X. 's ; ' 'A Wilcox.

:.4.;
. ,, , 3 g '...

a

,, t,>.,s,. . . .

, , y, . , h_- Dennis Paul Zawacki, Esq., Pittsburgh, Pennsylvania, for the Intervenors, John
.

- .
,

.. ,7 . ' , - j , , , y '. . . N ., ' . . *g , ./-
[ .:s > A .~ . * '. i . . | : . ^ ;, " ', '

P. Bologna and Frutie Johnson..

..

:., ' . < , .'
. , , , *'..c Thomas Au and John R. McKinstry, Esqs., for the Commonwealth of-. -

. . ~

> , " . . . . ' . ,':y'; s.,- ,2- r' Pennsylvania.,

, . , ,,

. . . , .. .
. + . . .

. .. , . s- ... ..

. J ' i .. . .. ?a' George E. Johnson, Esq., for the Nuclear Regulatory Commission Staff.d ',. . , . ..
.

...v-..w . :. .

..- ; ., ; ,. :.- .
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,.., s. , s ,< . .

. : . u. ; ..;.,=.. .

. ..

g f. ; i y ';y,;. SUPPLEMENTAL DECISION.'. ; 7 .
,

; f, . ' c.*;,' . . , s," (On Remanded Issue)
~

. . ' ' . .
. . , q ., P.

. . - ,,
.- . ~ . .:. . , , , , ...

' ,.s ,
.. ,

'

i *
,

?^
'

BACKGROUND' - -
.

q. ,

. . . . ...
,

'

. '
. '' :, ,.

. - * '
~

23, 1986, a Decision entered in this proceeding authorizedOn December-

''~* - the Director of Nuclear Material Safety and Safeguards to. issue Babcocka.
'. ~

and Wilcox (B&W) an amendment to NRC Materials License No. SNM-414
,

' ''* **
,.

-
.

** ,6* authorizing B&W to operate a Volume Reduction Services Facility (VRSF) at its
*

. ,
,

- - Parks Township, Pennsylvania, facility. LBP-86-40, 24 NRC 841, 899 900. De' "
.

*
.

,

i'N T' VRSF would consist of a supercompactor and an incinerator, ne Decision,' . g, ' ', .,'a, authorized Staff to issue the amendment to operate the compactor immediately;
'

- J
.

',

f, Q * ~ ,; . . the amendment to authorize operation of the incinerator, however, was ordered,,,

deferred until certain conditions had been mel /b/d.'"

, . ' , . ,' ,,r,- .., , , , ,

*
' ,

' ' Condition 2 in the Decision required that the environmental sampling contract.. i- . , .. .
' .' *[. ,'' between NRC and the Commonwealth of Pennsylvania be expanded to include, . ' . , ' ~ , . .

' '

,.
''

.

'

' ''' '
sampling and analysis for tritium (H-3), carbon-14 (C 14), and iodine 125 (1-. ' ,''.

'
,.

.
*

( . , *, . ' ,
' ', ~ ' , ' . 8,1986, from Romas T. Martin, Director, Division of Radiation Safety and

'. 125). De sampling condition was based on a statement in a letter dated July'' .-
,

'

. ' . ' . '',
.

'

Safeguards, NRC Region 1, to Mrs. Mildred Chelko, a porGon of which had been
., ,-,

,"#,
. . ' ' .'v *

.

,

'. ' ' * -' * ' read into the record during oral argument. 24 NRC at 857, 900; Tr. 475. He';
.,;,., , ,- N,

.
,

. ,, ' M statement in Mr. Martin's letter gave the impression that the contract expansion+ .

. . .4 ,, ',' ' ' 1 S ' . 0; $;. , %:. ;, j . had already been agreed upon by the Commonwealth. Because there was no',4 ,-

, , ,( ' , . . ,7 / ,' ~ ' ;.' '/ ' , ' . direct testimony regarding the expansion of the NRC/ Commonwealth monitoring-

-

,.'
3, " , , .,

1-
' .4.,'.'?; .;*.. contract, the matter was made Condition 2 of the Decision.

.,
- n. .-r.

. c$, 7 ,:,..';. .'*/,[..,.* * . E,,.. Y.
..

'

', *

' , . < . , ,.
' '*"

< .# . .g .,. .,
,,

'

, , [, ''i'' * '
, y,

. ,. .
,

831*

*
. , ,

.

I

i

.

'
t *

A /

.

% ' ,



* ' ' '* - yQ y } j.
_ .

v; . - *

. . , . y,

,2 .a ..h, - p.
_.

, .
- ' ,

,

, :-
.

.,,
..< , ,

c
- .

<
,

, , ,,.: . ,
v p..

,
- :-,,

- ,
-,

<
:,

''
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3 c ~ . Q :o : 4 :.. . .
. . .

.

-

,

: ,;j.<, ~ .. , : .- ~
<., ,. ,,

: , v;t>
.

''
;a. ;:M ' ...s; ':'

;, [i/ >J:, . . :Q';. Ao.- . q... : ,.w- .. x u.
h. . .. # i Y:, .( .), : . .

f, ., ...Y [ .'0'b, .t;..,-

,;y...7i , J.ei On March 2,1987, a memorandum to the Commission from Richard E. Cun.
c x :' & :$' pf,9,J , .

, - e.j .; . U W: r,c3
.

the Commission and the parties to this proceeding that the Commonwealth of

-

| 1jp, Ty-0. ;# %;'.1 - ;' '
.

'; ningham, Director, Office of Nuclear Material Safety and Safeguards, advised
e,

.. ,

cm.,y.-., .

.

J'i h|,$ g' /97'9 ' . : Pennsylvania had refused to sign the contract to implement the expanded mon--

..

.J .'h;'E$;J UG,M. t.;;.1 4 ' 4 itoring program. On March 4,1987, B&W responded to the NRC Staff Memo-
|% F';ff randum, and on March 18,1987, Intervenors John P. Bologna and Frutie Johnson

'A '

,.

] ' q p7. ,y , y ,' responded.,

* ' " .' '

The Commission, which had extended the period within which it could review-

'
n' LPB 86-40, entered an Order on March 23,1987 (unpublished), remanding i

'
- , ,e, ,

. J ,e ," the December 1986 Decision to this Presiding Officer for reconsideration of |
' ';

.

,..y. - Condition 2. De Commission's Order directed the presiding officer to consider, l

'
-,

.

Inter alia, B&W's March 4 Response. |

' ,' ' -
.,,

' . < fr . ,a'.' {t ; f 9- - .1. ~ between the NRC and the Commonwealth had not been well ventilated during

* '
Because the matter of expanding the environmental monitoring contract

-
,

' ~'

. --
~

- oral argument, the Presiding Officer wrote to the parties on March 25, 1987, )' ,

providing an opportunity for them to file written argument and, if desired, writtent,

{' . .
. .,;; . ; testimony with respect to Condition' 2. In addition, the Staff was requested to.

,

.,1 respond to six questions raised by the Presiding Officer in the March 25 letter. On,

April 15,1987, all the parties and the Staff responded in wTiting. Based onc ' . .
'

'. ..f the record of the December 23, 1986 Decision and the subsequent filings of
'

' -* the parties, this Supplemental Decision reverses Condition 2 and authorizes4 -
'

"
,.

;
*

operation of the incinerator subject to cenain other conditions.. .,
-

3
g #

.

s - . .f i , , THE MONITORING ISSUE
' 4'

'.-., ' . .

"

ne purpose of Condition 2 in the 1986 decision was to ensure that thec ,

expanded environmental monitoring program for H 3, C 14, and I-125 would.y/ ,'' '
. ,

,
' - '

be instigated; these isotopes will be released in the incineration process and, . ,,
,'

'3 . will not be detected by the real time radiation monitor in the incinerator's
'

exhaust stack. B&W argues, however, that Condition 2 should be deleted,
.

'. -

~ 1~ ,'
' '

because it plans to conduct a limited offsite monitoring program and in-stack,-

'

continuous sampling and analysis of H 3, C 14, and I 125. B&W believes
that these efforts will enable it to comply with applicable NRC regulatory,

.

' ,'

requirements. B&W's Response at 13; B&W's March 4 Response at 5-
..: - .J ~ ' , 7. B&W's affiant, A. Scott Dam, attests that B&W also is continuing to evaluate

'

available real time monitors that would be sensitive enough and durable enoughJr . ,

, ,

. to monitor gaseous releases of H 3, C 14, and I 125 in the incinerator stack,
- '

but none has been found. Affidavit of A. Scott Dam on Monitoring Relating
to Releases from Incinerator Operation, dated April 13,1987, at 3. In lieu of.

.
,

- 7, ,'|, '

real time monitors, B&W will continuously collect gaseous H 3, C 14, and I-
125 samples and make periodic analyses of the samples. When industrial and j

c ,.
, ,,

,

. o + ., .
1,

,
'' y f, ; - ', a-

c ,
~. . , ' .

,
832. . . , . '-s . ,..

.
-- ;.-
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,

., ,: , q ..
,

., ,
.

.
.

< . '
.3.

. . ., . , ,
,

.g, .; . . ;,s .
,

,

'.G ': si , ' , .) r .,

.

'

,.. ,

'.'O,wy a , (. ;' ' d. J .,' .J .$ .I.' ,5 + / ", .M ~ .' t? ;[| [..'.]J institutional wastes are being processed the samples will be analyzed daily; when
'

' 1". t only nuclear reactor wastes are being processed the samples will be analyze,d
}:p, ),?.}, [,;; ' C, .',.M@f,';M
V./,#'.[?,1*@,@..O'.fp!h'.k$.S,(.,s.'.h

weekly. / bid. In addition, a program consisting of weekly analyses of continuous,

;
,

air samples from four locations for H 3 and, analyses for H-3 in weekly grab

d.?@. e, a Nh.CM, k,.$."JNy'
samples of precipitation from eight locations, will be conducted for a period of

>:'n . ;z . p,; ,c .,p. 13 weeks during which institutional materials constitute a substantial part of the
, ? /; *' , :. : '. 1. ' ' t ,Q .' .,: incinerator throughput. Only H 3 will be sampled because results from the study'#

''

it-- .-',.m . ' .,j ' ),,~
?' should be applicable to C-14 and I 125. B&W will also monitor vegetation by

*- '
,1 c _ .

a
. , , ,s

,

*
monthly analyses of H 3 in grab samples of vegetation collected at two locations

-

f

,'O. ' , " '
,

~ *

1 during the growing season. The purpose of the offsite monitoring program to-

, ,
L . , * . , ' . . , . .- ; . ' , , , be canied out by B&W is to confirm that dispersion estimates are accurate or.,

..?* ' '*
1 conservative and that the projections of low concentration of these isotopes in

'

. , , ' N.' 'J , . ,'. 3 the environment are correct or conservative. Id. at 4-5.

- -

,'* *'*

( , '. ? . , ,. , t ' ' , J .' J'- |, y Intervenors argue that offsite monitoring of H-3, C 14, and 1125 will bc
,

' _ ,

f,', ,. .' .|
- - * - , , . , . r. . , , ;; .needed to determine the doses of these isotopes to the public because 1125 is a. . . , , , .
*- J. ' - , 9. , . f. ' major contributor to the thyroid dose and H 3 and C-14 are dominant contributorsf y.

" . ' , N, '. ,' of doses to other organs. They argue that these isotopes will be released froms; , ' , .
-

,

~ *'? 't ", '. i'., ] both the incinerator and the compactor, and noted that the Staff assumed in the,,, ,

'

,- .. ,J
' . 1 Environmental Assessment that all H 3, C 14, and I 125 would pass through

'-
,

> - the filters and into the atmosphere. Moreover, Intervenors maintain that offsite
''

'

~ > ~ i monitoring for th'ese' isotopes is needed to determine whether B&W's operations.-.

[ are being conducted properly. Intervenors' Response at 2 3.
.

-

' , ' , The Commonwealth's Response, explains the reasons it refused to sign the
'

- -

.
,,

'

contract for an expanded monitoring program. It refused to sign because of.
, , ,,

the cost of the expanded monitoring program and the additional' staff it would-
- .

, .

'- - p require. Commonwealth's Response at 2-4. Inasmuch as the Commonwealth's
'

,
~

..- Response does not address the question of whether offsite monitoring for H 3,
-

,
,

.

'' " /^. C-14, and I 125 is necessary or desirable, it need not be considered further here.
'

.-', , , ,

, - ', y The NRC Staff fully addressed the six questions put to it by~ the Presidingl'
'

'

,

' ' , ',
,

' . , , . '

,
',e's Officer's March 25,1987 letter. In the discussion to follow, the questions will-

,
. ,

,

be set forth and Staff's answers will be recited verbatim if short or summarized
- * - *

. .

. , -

.:..,'
- ' '

if lengthy:" ' . , ' . , '. *,
,

* . ' . .
.

. , . - .

>. . . , - - '.
*>

'
* Question 1

'

.,i,,....-. ,,.. s.' .. . .,

', | *

What ccasiderstims led the Staff to suggest that the offsite monitoring contraa with the. , . , -. .

.''4 ',i Ccmmonwethh be expanded to include sampling for II.3, C 14, and I 1257
* '- .

,

' , . , , , '
, ,

**',o- *..;

, , . ' ? .~;~l' , ~. / '
'

Staff stated that it sponsored a 1,mte conftrmatory environment 1 monitoring..;.

,9 .t. contracts program in order to evaluate the quality of licensecs' environmental |b;".
,' / ' ' ,' '

. .,

'/,'; . . q;[, 9 .$ ' . , ; . : :. . , . - monitoring. Staff Response at 1. The Commonwealth of Pennsylvania currently |
,..s ; ..-+~- !, ,,, ,

- ~,I''..i * *
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* j.y : u

;t}. . .: Q' y yf. ~ *

C o' '';I Y d)y . 't. '" 9-''f.%O; c;, f
s.. . ' '

4 .W(. j .. .

,,. W ." r ",' 4 has an NRC funded state contract for environmental confirmatory measurements,.

..: / M,./: ' but neither the Licensee's program nor the state contract confirmatory program

[Mf,9,' ''d}.\ dN ?.%[" M' ..Qpg/y (2, f,',,g '; . !$are at issue here. Because the Commonwealth has participated in cooperative

2 ~ -$ e includes the measurement of the three isotopes, H 3, C 14, and I 125, that '

{I N ;'N. U.h [.e', N b , I i. confirmatory environmental monitoring for Lve nuclear power plants as well as

t 3. . -q ,[+ . / :, .;., , .'at_,g| -
:;pc. .:- ?- the B&W sites, Staff had assumed that the Commonwealth would also participate

'e [? .,', '{- 9?
'

- ; ; z. in an environmental sampling program that was modified to include H-3, C-14,'? :
'

ys .a . ..-: t,,- n"j . and I 125 around the Parks Township site. Id. at 2., s

.- - '.- :e .

'
'

..v: '
,

- z .c.
'-,.. ,

''* '

Question 2, . 1 - ,.

. , ,; ,', . . ",
.. .

.
,

.' , ' .. .- .:. . . . 'f . * ' --.- auemp to reach an agreement on the expanded contracs?
Has the Suff considered or anempted further nescalations with the Commmweahh in an-

. ,
~

.e .
',

' . . - -
,

< .

*' '
, . 'P .i Yes, the staff has had further discussions with the Commonweahh of PennsyIvania. How.. . , . . .i.u -

: ', i ever, for the reascns set forth in its February 5,1987 leuer, the Commonweahh has not,
-

,
,

.k
', c , ahered its position.

- s
..

-

~

,
'%

gggg,,

*. ,
,

, . ' | r, ' .,

,,

- -y.$ Question 3*
'.d .',I ' .,

C
, , . .s . ,;. ,

'

Does the Staff believe that an auemp to negotiate further might be fruitful? Please give the.. .. ,

. . ;, ' ^ O c reasons for your answer. -
. -r *

JA
' .

' ,. :, v.f' .

.
- * ..

| 4 '"

Staff responded affirmatively, stating that once B&W's rnonitoring require-
.- ,

,
' '' ' '* ; . ments are established (see Response to Question 5), additional panicipation by

. ,

s y '' the Commonwealth in the voluntary state federal program could be explored. It
- '

g' , _ .n
,

*

noted, however, that in such future negotiations the NRC's budget constraints
, i

e ' -
, - | would have to be considered. Ibid.c

'

..

;
. a

, .
,

.

* '

Question 4, '.
''. . ,' >-

,
.

. . :r .

,

How essential or desirable does Staff consider dfsite mcnitoring for H.3, C.14, and I.125
- ' -

'

w k?-
, ,

= - :~, ~ , i

' .

,, E
The Staff believes that dfsite monitoring for H.3, C 14, and I.125 is important as a

+'
.

*

,

'

swplemerd to the stadt efnuent mmitoring program to ensure that regulatory limits are,

'
' ,'

.
'' '

not exceeded and that envirornnental impacts will be negligible. Because of the very' ;". low leveh d releases anticipated during normal operations, the Staff does not believer
$ environtnental rncnitoring will detect these radionudides if the incinerator operates

',

, 1. t , - ,
s

'
, as designed. Nevertheless, obtaining such negative results is one of the purposes d
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'
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* ,* ;

d environmental mcnitoring. The monitoring program should, however. be able to deted

.'. . . . , , , ~ .
'.* r [ ', * I h}7' ';

. s .. e . ,..,

* ' releases due to improper operatims or from accidents.*

.a: r@.. .; i , * a. . :,.: I \ '> . n.. .". . ' ' ' *;- - . .

. " . -. . ;%, ..s. .: < .s.: , . ;: g3,: > y,b,' ',.o
.. . . , .y .

. <n . q,. '.y; ;\ ~,
:- : "_.* , Id. at 3,.

..<v
iW,a;.,. ' ,s.o ;h'N.(.NNgM.8. n%- @c;>,/. i" .

-
a, s

; h, .W i: f,.'*;fN .s.
.

.

D>
'. .

,?.-
i , . .w Questlon 5

y:, ",'. - : [' :.; ,. .;,,,,4. ." .y ' _ , .. G ,' . '-
><

'' .
. : , ,+ .

gy, : ; [
,

*)..
*

If Staff considers such offsite mmitors to be desirable or essential. could B&W be required

,

' '
i

* S
', i .,* ....?,.

- .. .s -.... 4.4 .

to install them if the Commonweahh continues to refuse to cooperate?
. . .

''.,,,,i
.

e .' *, ' l ', . ', . . ' :, . ,s.,

.e, ;.. . . . ;--
. . s. - .<:.., . , , .

' " ~
.1.. . s i.' ; Staff stated that in light of the considerations noted in answer to Question,,7 , .

*,a '. ..- '* ' *g/ 4, it has reconsidered its previous evaluation of B&W's environmental commit-.
.,,

;7,*: .{' ' f . :, . , ,. '.,,'*:; ments. As a result, the Staff will require B&W to expand its planned environ-,'
'*' '

,

* * f; ' ~. p ; . ; ; , ,, . . , i ' Q .: ,; ' ' ' mental monitoring program for the purpose of sampling appropriate indicatori

' '. O % . ' J f. ,, .,' ' i ...'. .(f.;i media for air and ingestion exposure pathways for H 3, C-14, and I-125. In -.

', % 9 .' . c ,i - I ' t t' 4 0 ' '
- -' ' , , , ' , , . " ,' addition to B&W's existing environmental monitoring program and the coin-r -

.

.". f,- ]; , . . !' mitments made by B&W in its license amendment application for the VRSF,'
-

.. ,
.,

, ' , , * n, ;e' , , - Staff will request B&W to submit for approval prior to authorizing operation
- 'y -

. ,,

'' ' - ' of the incinerator a revised and expanded environmental sampling program that;..- ; -<f . , ' *
,

, , ,,
includes the following: (1) sampling and analysis for H 3 in air and in precip-+ . ',

~'

itation as part of the routine sampling program;8 (2) periodic sampling and anal-*
4. .

.~ , ,

3.. '_ ysis of appropriate vegetation for Hy, C 14, and I 125; and (3) an evaluation to
, *

determine appropriate sampling locations that takes into consideration the effect-

. , .
,

'

. . of the incine ator's 50-foot stack. In addition, Staff will require particulate air
~ N.

.. 3

,

. '. sampling and periodic soil sampling to assess any buildup of particulate activity"
-

, ..,
,

1 in the environment. B&W will be required, by a license condition, to establish,'" '
.

% '. such a program whether or not the Commonwealth expands its participation in*''' '

| ,-
,

f,*l ', , . - ,1,.: . , , ,-
,

the voluntary federal state confirmatory monitoring program. Ibid.-

, , , ,.
,-

, , .., . . , - -. ., , . .- , . .
. , ; . 1,4 , . . , .

Question 6. . '' , -

i ' .. p *

- *

, . .
,

, , , . .-..,. ,,....- . , . . , . ..3, .3
,* , '' *

. ; . . , . ;.i',,, Does Staff consider the independence of offsite monitors frcrn ljcensee control to be*
-

7p ,

,
, , .i - important? If so,is there any ahernative means of achieving such indepmdence?, . .f, ' :. *-* '

,
,

,

'
,' . , . , . , . , , . --..., ,

,
*

, Staff considers confirmatory environmental monitoring to be desirable but" '

. ' .
-

.

, ,

*I',, not essential. It requires licensees to conduct onsit : effluent and offsite envi-**' ' ' . ''

, " ,' - .. , ,

' , . . ,o* ,. ' : . ronmental monitoring with or without independent 'crification. In fulfilling its.,..

.- i ,s . ,... .n.'..., z,.,

*

,.c.7 ,v . ' ( ' ' ' ., . { f',*i Q*

, .. ,
-

-
,

3

s-, ;.,, , . , . ,

, yia t( * .6.,E s;,. . \ .,, '[ . i , ,, * '.s-,
',

In addincn, stafr stated that it may require samphng and analysis for C.14 and I.12s in air also, depending on,

; a . '. ? ; a . , , , .'' , ,r,s .* *

;' , its evaluanon of the program that BAW proposes. staff Respcmse at 3., ,

('r = ,' * ,, . . ~ '.

,
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. h,f.W n. f. ~ - 3 ',
responsibility to protect public health and safety and the environment, Staff

,. .. . . . ,
..

.$? f ~f:: '
ensures the adequacy of licensees' monitoring programs through its inspection

Q';.[:.w:.-Q[' .! f , ' ,2~ .

|,5'. . f,' '

W j%C4,i ,'. g (. * ,..
39 T'MG. . ',.' 1 4 ' 1, N. , program. Should NRC's inspectors find reason to suspect or question the ade-

.

$5') .?t''.P'f'*f. ', /b'

s'$Q ,| .T .,.c. 2 .;o
'v' *6 quacy of B&W's program, the NRC would perform additional evaluations that

. p. - y
could include independent sampling and analyses. Id. at 4

.

h.:w:' . . -
y .%.,,~

a y , .n . . .x, .. : :p c. . . x' ' s
.

. r. 3 .s. .
-

' ' :s . -

. l o .t. c
. ,.

''

.. . FINDINGS OF FACT
.. - - . . -

. ' . ' - < "

1. An expanded environmental monitoring program is necessary to ensure
,

', .'
'

,,[*'%, that offsite releases of H 3, C 14, and I 125 remain within regulatory limits and,

.

to detect releases resulting from improper operations or accidents..

,
, ,

', - -

2. . The Staff will require B&W to revise and expand its routine environ-[,-
.

, , , ,
- -

mental monitoring sampling program to include sampling and analysis of air,
' , ' ,: '

and precipitation for H-3 (and possibly C-14 and I 125 as well), sampling of
.- ;-

,
'

i . t. -
vegetation for Hy, C 14, and I 125, and sampling of air and soil for buildup of

..y. ..? - particulate activity.
-

'

' ~
u

3. The expanded offsite monitoring that Staff intends to require of B&W,

.g
~

| is an adequate substitute for the expanded monitoring program required by
s

'
-

.M Condition 2 of the 1986 Decision.
-

*2
. ,

. :, , - , .. ,

. ,-

'. CONCLUSIONS OF LAW
, . ,

- - ,

' ,

, < -'s'[
'

^

t
'

' -
4 Based'upon the evidentiary record and upon the findings set forth above, the '*,

. -

Presiding Officer makes.the following conclusions of law:,

- '. 1. The expanded environmental monitoring program that Staff proposes to

* '

' #' ' /. -y A
.'. require B&W to perform will ensure the protection of the public health and

*

' ' '

-

safety and the environment..
,

,

'

e.
~ ' '

_ 2. Given the implementation of the expanded monitoring program by B&W,
, Condition 2 can be deleted from LPB 86-40.

'.
,.

is ( .;- , , ,.

, . - .' 1 ORDER-

., . ,
, . . , . ,

' j
The Director of Nuclear Material Safety and Safeguards or his designee is

-

.

' ~ ' ~ ''<-

authortred to issue B&W an amendment to NRC Materials License No. SNM-,.

c' . .

' ' '

414 authorizing operation of the incinerator at B&W's Volume Reduction,.
' '

'

Services Fac'ility, provided that conditions 1,3,4, and 5 as set forth in LBP 86-
- -

', .~) 40 have been met prior to issuance. In addition, the requirements set forth in
--

'

.,
, the Findings of Fact and Conclusions of Law herein are made a condition for-

'

' - -

issuance of the license, and therefore Condition 2 of LBP-86-40 is reversed.c. . .

e/ # 4
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, < . . , ,

,

~
. l

, . .

\
s ,

. . . -
, f- .7 Charles Bechhoefer, Chairman

,
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. , Glenn O. Bright,.
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,
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, Dr. James H. Carpenter.
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,, - I'C - in the Matter of Docket No. 50 271 OLA
,

,

-

;
(ASLBP No. 87 547 02 LA)
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_ ; 3[ VERMONT YANKEE NUCLEAR
- '''
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POWER CORPORATION, s -
'

- '

,, , , .
'

(Vermont Yankee Nuclear Power
,

, 3" . s'
Station) May 26,1987,' ^

,

.c; 2. :. .
<

,. e * * . .,' -
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. .

In a proceeding involving the proposed expansion in capacity of a spent fuel
g.f, :s ,P~

, q.
_ pool, the Licensing Board rules on standing and contentions, grants two petitions,

. c '

_ to intervene, and establishes schedules for discovery and oral argument.
-

1 -

RULES OF PRACTICE: INTERVENTION
,

,

- -
.. ;

,

~ ' ' Under NRC rules, admission to a proceeding as an intervenor requires the
-

.

' ' submission of at least one valid contention within the scope of issues set forth
..

' ' ''
in the notice initiating the proceeding.

. -

.-- ,

,
-

. . ,
,

~ .q' '

, 'I ' RULES OF PRACTICE: CONTENTION, ADMISSIBILITY OF
' -

..
s e

'
,

. . 4'
'-

. ,

A contention must have its bases set forth with reasonable specificity. In,,
,,' . .. g | setting forth the bases for contentions, however, a petitioner need not detail the

.
,

f ~
' - -

" , . ' ' . evidence that will be offered to support each contention.
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RULES OF PRACTICE: CONTENTION, ADMISSIBILITY OF

e . .7, . . y n . :, . . .v: *!
-

.

In reviewing a contention and its bases for adequacy, a licensing board must|$'.$eQDMii,:hYr4':cr,....a3.
.

u.c. :e%'1,. .t..%,)f. .,n)m . : ;. ')t.y|N,';M ; . ' . ..

not reach the merits of the contention.up; y , . M A. 4.V . .: Y s. '4 . . *. ~
.

b,f* hk. h[. . I*

i.
,

;.-Q: . .y", J . .'.y .,! .'.' l; cf.'P .ie '' '. - 1. ,- |
OPERATING LICENSE AMENDMENT: NO SIGNIFICANT'

;-?.
,

;. , . . . ,: . . . . , IIAZARDS CONSIDERATION,
,

..
, . . . . %. 7. . .j. 4 ; , ...

J. ." .., . 1 '. j;..' +,. ,. k .f,. ; s p j' ,J *.
5 50.91 is a procedural determination stemming from the Sholly amendments to |

The "no significant hazards consideration" determination under 10 C.F.R.
. .. .

. w sj

ye .*1 : '
. ., 5 :. . ., / *. , l ' " . ; [ , ,

-
.,

'[ . * , . . : ,. ' i189a of the Atomic Energy Act. 'Ihe determination can only be made by the
4 j?i , . U"- .
; ' . . 1.

.

~,| NRC Staff or Commission and cannot be challenged in an adjudicatory licensingN c;-
~ /

k; e
".1,;. .,.'..,.,....,..?. 2::,. i. proceeding.

, .,
.

. . . ,
,

,

.. .. : ., , , .,
.

~.
... . . . .c '

.. . ', : . j ,q ., s :: >: A.:.'. o.:r ;: . .

. ' , . : ., , ,. .. c .

f . .. . . 7 / j LICENSING BOARD: CONSIDERATION OF GENERIC ISSUES.

v-
.

y; . .
a. . ' x .' ,''-; s,

.

,

..,s..,.>. . . . .~....:;. ,.s...

f.(,'.c|. Q,,: n;'|.J: *:<.' N ( ,.
- An allegation falling within the scope of a licensing proceeding that relates to.

, ' ~. % , J
,,

, , .; i a proposal under review may be heard notwithstanding that it may also constitute
-

,

. . . .. ..

.. .: , '

. . . .
a generic issue.'

. i
.

.,>-, .-
_

-
.

._ , .

..m - o , . - ., s.<

POLICY STATEMENT ON SEVERE P.EACTOR ACCIDENTS:
' ' -..w,. .

. .

(.:.. .. ' * -(' | REVIEW OF BEYOND. DESIGN. BASIS ACCIDENTS
'

'
, ,

., ,.. .

?- c. '[ ,]' ; The Commission's Policy Statement on Severe Reactor Acc! dents,50 Fed..
.

' i. ;. '

Reg. 32,138 (Aug. 8,1985), explicitly removes plant specific reviews of con.
'

'
. -

, ,

',7 . . . . .'' . ..*f . . ' trol or mitigation of beyond-design basis accidents from adjudicatory consid.
, ., . . ,

,,7*..|'', ' , ' ' eration. Only the risk of such accidents may be explored, as contemplated by
"

1.; , .
,,

s.t W,.. '

, , . - the Commission's Statement of Interim Policy on "Nuclear Power Plant Acci.; ,,

: .-, ' . . . ~ , 7. ' . dent Considerations Under the National Environmental Policy Act of 1%9," 45
',[ q#.- ?. j ha ? '| '.. / . ' '

.

'. .! . - N Fed. Reg. 40,101 (June 13,1980).. , .
,

.. .m : ..c
- . . . . , , .

: .":... . , . .. 1 . ,

. . ,

m. :1t . . c ' .. .,t
, .

,
- ... .,.

.*;,...,4 ./ ' . | | . . . . OPERATING LICENSE AMENDMENT: SAFETY EVALUATION.

. . : | , , ' . '. , - , ~ . ' .('u REPORT !.

;q, , ..o. - ,.
i , , ' ,.3 In an operating license amendment proceeding, the public is entitled to be |

.

G '/ ' ' '
*

.-
. .

,

m ., . '.1 - .,
-

apprised in clear terms in the Staff's SER that a particular issue is being resolved, . , ,, ',
S .' ?, - in a given manner Where a detailed description of an issue does not appear in

J',',.,|,,'',.-
' '

; ,

*'
..

, ' .C ,5
-

the application documents or in the Staff's SER, a party is not barred by res-

, . ,
.,. ,,

,? ,' . .; | .'.l',: ' . . . .
'

. judicata from raising the issue in a later proceeding.
'

' ' .
'N ), . . :. . j ; . '. . . ,
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7i

-'w., , .. NEPA: ENVIRONMENTAL ASSESSMENT,

,%...s
. . y. 7m p ~b.1'

F If the NRC Staff were to determine,. pursuant to 10 C.FR. 9 51.22(c)(9),, _ .. ,

.,i fjf M ,'[. g i
-

,, ; ^0 i that an environmental assessment need not be prepared because a proposed~,-

rva
W :;c ,,c .. -. -

t.
.g f . W' ,' action involves "no significant hazards consideration," that determination would.,7,,.

. c' ' - become litigable under 10 C.FR. I 51.lN(b).
:'~ .

.,

e1-

,, ,,r.- pc . e r, _;
'~

s u; .w. . ;, , ,

'' ' NEPA: ENVIRONMENTAL IMPACT STATEMENT-

< -,

..* '
.

'. - ! ,
Although there is no per se requirement for an environmental impxt state-e.

* '
ment in a proceeding involving the expansion in capacity of a spent fuel pool,,

''
there is also no categorical exclusion. Whether such a statement need be pre-'

, .
, ,

,

pared is a litigable question.-
,

- -

r .

, NEPA: LONG. TERM WASTE STORAGE.
,

.1 -

,
.2 - The possibilities or effects of.a reactor site being used as a long term or open-

i

ended storage facility for high level radioactive waste may not be considered in,

,

'
'

a licensing proceeding seeking expansion of the storage capxity of a spent fuel
_ ool.10 C.FR. Il2.75S(a),51.23, and 51.95(b).+ p-

-
. . , .

. . . ,

'
v ~ . .

'

.

, , NEPA: ENVIRONMENTAL ASSESSMENT-

a The adequacy of an environmental assessment may be litigated pursuant.n -

"

E,. ~ 's , ~, to 10 C.FR. 6 51.IN(b). However, a contention questioning the potential
'

' '
inadequacy of such assessment may not be submitted prior to the issuance of' -

. c
''

such assessment. Instead, it may only be considered as a late filed contention,
"

'

following issuance of the assessment. Duke Power Co. (Catawba Nuclear Station,c' -.

' '

Units 1 and 2), ALAB-687,16 NRC 460,466-67 (1982), rev'd in part on other
'

, grounds, CLI 83-19,17 NRC INI (1983).

; - '
.

.

' '
'

NEPA: ENVIRONMENTAL REPORT |-s
,

The Commission encourages the litigation of environmental questions as early !
, ,

.,

~^ as possible in a proceeding. Notwithstanding the lack of any formal requirement |
- .

'

, for an applicant's environmental report in a proceeding involving expansion of |
< ~

., .
-

the capacity of a spent fuel pool, a contention questioning the adequacy of an '

,

applicant's environmental information submitted in support of such expansion
-

~

', -,

#
- <~' may be accepted.
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A| ,' z 1*. LICENSING BOARD: JURISDICTIONm.s.N. . . . .f ., . .rje s. 3.,, ' ,
.s,. .: . .:

MM%j'Ij7[;)*,OM{d''/6I.k,. .f .. ,f/''''
i .? a O. y ;, ./ ;i. .) .C. . t . ,e, , ;. . . .) .o. - ..-, . . ...-

EF.5s ~ .. \ '.Tj$ ' ..) .y If a licensing board in a license amendment procerang were, to rejeqt all

.MN| i.h Y,l'I'$f E Proposed contentions of every petitioner for intervention, the board would have

f . . . .* ,Q | e a(? ,.U %.*6 to dismiss the petitioners and terminate the proceeding. Following termination,

gif.d5N .4.y.gf. <.'.f,.,.;[;W ^)*W'./.M.. .[%,J,$.
''

*W /
N.,..,,. it would lose its jurisdiction to consider late 61ed contentions.

c. s . . ,s .
.,. . ,.,a .~. m ; . , . ... .%

. %e s.
,. .-~.

.cr. > . f . * . ,. , .
, ,

.s. s .. e .. . , .". . , _ ' .: L ;.
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- . .. . .,:.. .. <

?.v . c.s ;; , ..; ,
u... ~: ...

,

NEPA: PROCEDURESc . /. -.....n>- .

', ? f '1 Interpretation of NRC rules to permit the timely filing of safety based.
, .' " 'i' . '. '. . % . , -

;.
r .; . . . . , . .

.

' ' ' ' .,]s
. * '.;

, . ;}. .M ; .7- M|i c';;, f .q,.J;d contentions at a given time but to allow environmental contentions only to'4| |. n .n t;, b '.'.' y v ,.f.Q. O be submitted later, on a late filed basis, constitutes an improper disparity

'. Q .'' O j;4 /M ;.; 4 ., p! I; y'l
.-

.. between the litigation of Atomic Energy Act and NEPA issues. Calwrt Cliffs'

);';i.i:;.f.[''I'[,%|. .s .y;. ( - f' Coordinating Committee v. AEC,449 F.2d 1109,1117 (1971).'

;? ~
' i |1'.,;| M. ,1 . |. d.'

e.

*

. . .._, ,' y.
,

.s,.. . o. , . . v' t . _.

a . .
.

., 4. , r,, ..

. .,'| ' G. *c , d.~ * 7. :0,(".|, . . , - NEPA: CONSIDERATION OF. ALTERNATIVES
.

.

- . ,. .or ,. . ..- W

.; , . .. / J *. '. "
.

An agency's evaluation of alternatives is governed by two sections of NEPA. , ' . . . . . , ." .6 .., ; . , ,T .. .
,. .

.; . - - i 102(2)(C) when an impact statement is required, and i 102(2)(E) whether.- .
.,

, ,

.:.' or not an impact statement is prepared.
. , c. . . . , , ...

, , ''.

.; p . .- .- ..-
:v. .

.
- - ,. . . , . .,r

e. .

y . ,. (v'a
....:- .

.' PRE. HEARING CONFERENCE ORDERy. . 3 ', ., .
> o

'
,.'

' t. . . (Rulings on Standing, Contentions, Schedules)
. . . ., , ' hf ' : ,

. .

' - 2

. ,j < y .;. J. .,
.

:,
. >. .

., f, c ; , c , ;.: . ..' ! ' a This proceeding involves the proposed expansion of the capacity of the spent
' '^. ' . * .

, '. 'y |* :" '.Jf- fuel pool at the Vermont Yankee Nuclear Power Station, a boiling water reac-.i.7

..'. ' . ,, f. ~ : -
' '" ? tor located in Vernon, Vermont, approximately 5 miles south of Brattleboro,* .;

h;..<; ', , f'3.,f.. i.h. . .;
. -

,

D''

, . ' .: Vermont The early history of the proceeding is recounted in our Memoran--

. ; j . 3. . , , ,..y, ;|

'

O.- . ' . dum and Order (Scledules for Itrther Filings and for Prehearing Conference),*

, , .s .- ...

LBP 87 7,25 NRC 116 (1987). As there set forth, three requests for a hearing
e ' .|, . - * -d ,) ' . ' '), . . ' . , ,,s .,.- .

'I|r,.? ,. ,,( and petitions for intervention have been filed - by the New England Coalition, .> ,

P . . . ' , ' ';. ,|7 . ' ' ' . ! ' ;. f ;, . - on Nuclear Pollution (NECNP), the State of Vermont (Vermont), and James','
.

a. .s. 7,
-

M. Shannon, Attorney General of the Commonwealth of Massachusetts (Mas- I./. ':.' ,' g< u.
* *

, ,.. .s. ,

,
.

,

. >

. , . .. '

sachusetts).
-

. ,, ,,, . s
. ~. O , f, q. < .

,'g.(,]1 We scheduled a prehearing conference for April 2122,1987, in Brattleboro,
'

e .,! .

c. , f . , ., l ' : ; '.
'.

. Vermont, to consider the petitions before us.8 Represented at the conference" .. ..

. . ' , , .';::. , : 3 ., .. .. ,
* -

, .
- .

,
,= ;,

. ..
.,,.j.
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. ,.

,, * . . ;.
%,*,. ~.\,, .. . ~ ,.A '

.
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. * f[ ( c ;'< ( .
?'(j '

.' , ' ;*? .'t ," ' .

' * ! U S'.2 ', , .
*

,
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g,' . ,^; ,, |'

I'
,' |J ., A formal .Wice of Preheming Cmtrece wu inued m Manh 11.1987, and published at 52 Foi Reg. 8393.

'
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' '[, !Ih.'' h k b', .(.[_ ,''

.
were the three petitioners, the Applicant 2 (Vermont Yankee Nuclear Power

(s,: s; O , , ,.j'.iM ' . A p. 7,; * ,'
iy

,

'p'(5 , n
' ''

, Corporation), and the.NRC Staff. (The State of New Hampshire, which has
'''

thus far not filed any' intervention ' petition, also sent a representative to the,

. y, , . .@~ , ,. ,
'

? ? 'f -?. conference.) -

-

. .

, <

wvm-~&o..c.|; 4f ; n -

q'y. '- j Following is a description of the matters considered at the confercnce, and
f f*'4'' , < ;j

.

*p'/(.'', N 7. rulings stemming therefrom. For reasons set forth below, we are admitting two.

- M,Y%|. .. . .:,. - ,/~ j of the petitioners as parties to the proceeding (NECNP and Massachusetts) andi

[
'm

i' . - .: . i'>

are permitting the third (Vermont) to participate a's an interested State (if it
-

.

.,
y ; n'

, , - " . -g'- wishes to do so)..

.

'

. ~ , ,

., .

I. STANDING
, -

- 3- -

, .

'

.,

O ~ '~

,

'

4: -
* .

As set forth in LBP-87-7, two of the petitioners for interwntion (Vermont and
*

Massachusetts) had successfully demonstrated their standing to participate in the._
-

,

. , , - ' '
-

proceeding, whereas the other (NECNP) needed to 61e additional information. -

.D.' . ..
- *- .,

' -
in order.to perfect its showing of standing (namely, authorization by at least
one NECNP member living near the plant for NECNP to represent his or her

'
,

'
, interests in the proceeding). NECNP timely filed snch information.3 Neither the,, ,

'o- ',."q.., Applicant nor the NRC Staff objected to NECNP's showing of standing.' We
, <, ,, ''', ' ', ; - ,

' - ~y find that NECNP has adequately demonstrated its standing to participate in this,
.

proceeding.< , . - ,

- . . . . ', , , ,

, . . .
.

*
'- '' .

., . , II. C''NTENTIONS,
.., . r

:. ,,
. 4.,...~ + :

>.'
'

.\
''

'-

Under NRC rules, admission to a proceeding as an intervenor requires"
, - '. the submission of at least one valid contention, within the scope of issues. ' . ']? set forth in the notice initiating the proceeding.10 C.F.R. 5 2.714(b); Public

*'

" ,

> -

Service Co. ofIndiana (Marble Hill Nuclear Generating Station, Units 1 and 2),"
*

ALAB-316, 3 NRC 167,170 (1976). Such a contention must have its "bases,
- >,

' , ' , , . . . . set forth with reasonable specificity"(10 C.F.R. i2.714(b)). In setting forth
'

:<
,

- - ~

,-

+-
, (', ~

the bases for contentions, however, a petitioner need not detail the evidence'.
that will be offeted to support each contention. Mississippi Power & Light<

' 1,'
.

. . ,, .s ,,
. -

e. . ,, . .
* ~ - , .

. ,

2* ' ' '

Vermars Yankee Nuclear Power Corp. is seekir.g an amendmet to its cperstmg licmse in this proceedmg Al-
' , , i though it refers to itsed u a licenna (presumaWy by virtus d its possessim of an qwriting licese). no moddi.

,
, ,

's i
f

cation of iu licess is being sought by any pany or pe.itioner, eacept the foregoing amendment in the posture of; .. . f
this proceedma, eererore. Vermet Yankee is mcrs appropostely deemed an applicant rcr new susonry rather

,

i* .

,

een a tiemaee. We will thus refer to it as "ApplicanL"
. -

''' - ;
3''New Eng'.and Coahtim m Nuclear Pouution's Response to Board order of February 27, 1987: suternent

- '

' T '.'1'' r .c '; - J. !
'

of Cesentions and standing," dated Manh 30.1987 (heremaher "NECNP Contetims").
s' ' . * ' ' ,' ,

,
y

sechusea.s and Nee Er. gland Coahtion on Nuclear Pouutim." dated Aprd 13.1987 (herema?.er "staff Response").

,

, 7 . 'Tr. 9 (Applicant); "NRC staff Response to Contenties d $4 state of Vermoni. Cornramwea!* of Mas.- *

. s,
*

*

- ... N ' *.J- at 16.,
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;. . . .. - . . .
i.. ,.m .. ,

. . 1x . ,, ,
,

*
,; +. , ,, .. , . . .... . ' :.: 7: ; . s 4. y *. ; 4 o v; . . . . c . . , y L. . -. m s. .a

f,@, h .,0 3i.. h*M v;,9. d N Q'$. J Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB.130, 6 AEC 423,

. ).% $ h* M V Q.%.M. M' /,<@ |-:&.. m .1 % . $eD
9$ 426 (1973). Ibrthermore, in reviewing a contention and its bases for adequacy,

.W.y:.,;.*,i 3 g''. a Board must not reach the merits of a contention. Houston Lighting and Poweriff'W. e i de ).Ni*.h' dM6j- Co. (Allens Creek Nuclear Generating Station, Unit 1). ALAB-590,11 NRC
. c %

(.M.m .1MM[#.'
s

- e''

M. M.f'h2.p' G.~f.. $''!M'$f F.1*dfk'..PM.:.L'UN,.p*.k...M.,;.d.d 542, 548 (1980); Grand Gulf, ALAB 130, supra. We need only determine. . n. us L>
P.7 -P.i (j: .$ . i "whether (1) the requisite specificity exists; (2) there has been an adequate
. .... ',s . ,;. ..r ,. u./,,. ,.

' . ][> , ; :c ..,57 f . ';M i. .
c.1.. ., .:,.

. e
delineation of the basis for the contention; and (3) the issue sought to be raised is. . . ,

a .: t,;; F.p . . *g: r
~

.p -|.- ' . /. cognizable in an individual licensing proceeding" (Alabama Power Co. (Joseph
.

y :J.1:q~f i *;
.

~Vj M. Parley Nuclear Plant, Units 1 and 2), ALAD.182, 7 AEC 210, 216-17.

. . . . . , ..'f . '. '. $ :. ' O /; M ,J.d . i . "\, ~#

*h (1974)). If those criteria are satisfied, the contention is admissible "irrespective' '

. y . f: . * . t. , '(. . . ,! , ',?
- ' gp

,...:-.~,s
7,, , .gs -, . q.- *f7 . z <. q ; - .

of whether resort to extrinsic evidence might establish the contention to be.

. ,. .

i, /,7. , 6,'f|,.,Q. c:a /. i NO.';. ' 2'y@O+ .h?E '/ /.Y.?.#

. insubstantial" (Id. at 217).
.

-

'

3, All three petitioners submitted proposed contentions on a timely basis,
c.

.2 a . p |y.. NECNP submitted six such contentions,s Vermont submitted four,' and Mas-j ,

f,.i. ''~ g.., a*[. .'t|6, y *, *c9 d 'd . i
. , . . -.

. f.' ,F [y ,t y ,3:-|?.]
sachusetts two.' The Applicant and Staff responded to the contentions,' cach

V.'([a.A74-] .. . , .' j l''.'
.,,;.6 ' 4

claiming that no contention of any petitioner was v'alid. NECNP filed a reply to.

.; [ the responses of the Applicant and Staff.'. r" - - ; n,M ,;, , , , p7 .
, . s 4 . 7. .. * Certain of the proposed contentions overlap in their coverage. As a result,

.,,x,,,, y 7 7, - ",
at the conference we discussed the various contentions by subject matter, using,

'

y . . '/. '.w.. the NECNP contentions as a point of departure (since they to a great degree..

i '

Vfw envelope the other parties' contentions). ' -

'' *- >
,

... - ,- . - :

.~i..,,.;, .. **, _ . . , , .a. . .

K., . . , ' ' .t :" '. ], . . ., , v Q. , ,'' ; A. Safety Based Cc5tentions
*

,

,
,

7 y. - = =
. .

..I.. .. . , ..

,4 % . ",. T* .
%

.' g . There are several categories of safety-based contentions (i.e., contentions
,

. . , , ,
-

7.,,,,,'
,.. .

. . n..p,*. ., ? ,. *

based on requirements of the Atomic Energy Act and implementing regulations)
. . .-

,

(,
.s'. <- 1 , ,. , : c r,1,. t.,.

- submitted by one or more of the petitioners. All three of them have submit.
'

,
'

.. ..

. |/. , , ; * . y _J,*.' C h yM ted "severe accident" contentions - claiming in effect that the facility is not
'-

q y z V..
.. " '| s,N.] ?.c fe, <n , adequately designed to hand;e the consequences of certain greater-than design.

,

. . . . ; . . . , ' . s . . < . .., n .<*<4.. ,..

.Q , . . . . *; , . . , ' 7. * ,
. ..

m *
c * ' ,

, . :, t f .q f.,.;;,~,r.,.;;''_ ,:- ,,
., ,

' . .H , . ' , . , ' , , . , ,.**;, ,*NECNP Cenianuans," mere note s. Almaugh nurnbered u NECNP Cuandons 1.s. we regard Ccraandon s
,5* ,

,,,
1.. .. . ,.'t'.* '

.' . . * ' se induding two centanuens and are tseaung is as suA*q'. ,. . . ' , j,. . '.'[ Y y ' ',,. P.1,| } 6"bodxtery suument and Contanums dse suis d Vamons." daad We so,1987 %dar ''Vema !
* 1

,

*..f ',J,!.,s: * *), a; g *4 -?,./ q .,' Corsancions"). We view 1 m or this documers to include two cuandons (WA and W.B) and 111V and V to |
.t," .,
5 ., i<..6 - ,4 include ons end.t . ',i

N} ', g' s , , ; ,3 , . *
*

i, . '. | ,7 ' # '. i * : M, ' l. **
7*Contannens c( the Commonweal $ of Nassa&uscus," dated Wrd so,1987 (hereinds "Massaduseas I

.

t '- " '

Contannons"). I
e . . .,

*i,i,'s f '
1" ij4.:2, . lj 7 |Y ,, . , , , , ,' ".. 'ticesses's Response to the Conunuon(s) or me state of Vermont. the Carneweahh of Wasachusens.*'*P. i A1*, , , ' .?'.,,.".,,,, and New Eng'. sad Coahtim en Nuclear Pouur. ion separate documenu each dated Amt 9,1987 (haranafter. ie , , 3. . > .s..- Agt;c.,s.s Response to . ."), s'.aff Raspasse, si,pra noie 4., . ,. '' , 4,*

, * ] . '. 3 ,, . '"New England Coalitim on Nuclear Pnuusim's Respmse to objections to Contandons," dated Apn116,1987
'

h.|, *,.,. 4
j s- us* -

,

/ '' , .f y * '/ .,'i ; a | ' .* *J "NECNP Respmse").
4|, a ,c.: a,N ,''. Q.,*; e r . , g. . o -mm and Wo.&us.cs a n objea io mis smo.& cr,. m we sepa, ta d ssed me vs.m.f. .#.;/ ' f. . T | <" ' * ,,.g

u. . v-

.. r
.,,,# ., i, cmesties (11mA and m.B) which were darferent frorn any of NECNP's contenums.

'

..g ,

t, j . , , , ,, . ,. ,

i . .
. .

~
.. ..

843 !
s.

,.

p .

\
'

.
, .
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'

e" ..: , C.' |
' ' basis accidents." NECNP has submitted two contentions questioning the ade-. .

f quacy of the cooling systeni for the expanded-capacity spent fuel pool." Vermont. Sjy e ,,T ,' fi V ' ;c.u..s ,, . 3 . ,. , . , .. / ' additionally has submitted two contentions the terms of which are directed at
'~

_-/[M::f4, f.'9 * k '* the potential "no significant hazards consideration" determination which NRCb ;

yk' W.T ' #^ may be called upon to address." |.' ;, .,

- -{'s - '- 4 J ;,.. 1. At the outset, we turn to Vermont's contentions directed at the "no
i

s
'

..
,

,

. ; r#2
~

signi6 cant hazards consideration" determination. As we understand it, Vermont |
1,

'

, / , ' ' _ , ' has in mind the determination that the Conimission may make under 10.

'
'

, '. , C.F.R.150.91.' >

''< '?- - 'Ihat determination is a procedur~al one stemming from the so-called Sholly'

', amenda mts to i189a of the Atomic Energy Act, 42 U.S.C.12239(a). The- '

determinadon is one that can only be made by the NRC Staff or the Commis-, -

_ , ,

sion. When such a 6nding has been made, the NRC may make effective a pro-- , ;e
.- -O posed license amendment prior to any heanng on the request. The determination"'

%-
' '

1 itself, however, cannot be challenged iri a licensing proceeding of this type:' -
, .

a - ,
*

' ~
J t

> - :% No petitim or other request for review of or hearing on the staff's significers hazards
considentdm determination will be entertained by the Commission. 'Ihe staff's determination'

'
.

.S _ . t .5 ' is $nal, subjea only to the Commission's discretion. on iu own initiative, to revit:w the-~'

.', x. >* .- | deierminatim.'-
,,

, .
-<

_, , *
4

,

.#" , '

i 10 C.F.R.150.58(b)(6) (1987); Pacifte Gas and Electric Co. (Diablo Canyon. -

,*
.

,

- 7 Nuclear Power Plant, Units 1 and 2), CLI;8612, 24 NRC 1,4 (1986), rev.'d in
, .

part ' n other grounds, San Luis Obispo Mothers for Peace v. NRC,799 F.2d, . L ~. -%,f o
* '

i', ' l. . J' - ,'s . . , z' 1268 (9th Cir.1986).
' ' '' ' For this reason, we agree with the Applicant and NRC Staff that, to the'n

,- '
extent Vermont's Contentions III.A and III.B seek to affet the Staff's "no. .

*
, ,,

significant hazards consideration" determination under 150.91, they are beyond.|

' .
our jurisdiction'and must be rejected on that ground.".

*
.. 2. The "severe accident" contentions of NECNP, Vermont, and Massachu.,

", - ' setts all claim essentially that the consequences of severe accidents will be
- - ^ exacerbated by the expansion in capacity of the spent fuel pool. In none of.

, ,

'

. .
,

these cantentions (NECNP Contentions 1 and 2, Vermont Contentions,1 V, and-

- '

Massachusetts Contention I) is it alleg-1 that the planned ex[snsion fails to meet, , ,

% - the governing safety requirements of 10 C.F.R. Part 50 or applicab'e regulatory. ..
N

'
, , ,

,
_

guidelines.
'

* '

,,
'

'!. v .
*

a

ji. . .

~.' u NECNP Carnaranens 1 and 2; Vermars Corsermaris.1 V; Manschussas Corsention I (eacept to the eaters that
' --

-f .

T - ,.; it asserts "risk * queschns).- - ,- ;g
i - , - UNECNP Cornerske s sad 4.

,

%
' ' '2 U' . , , , Vermers Corsesticms,115.A and !!!E. *

,

H'-
. *- ' - To the saiars these corsantums may raise armrarineraal quoticms, see pp s6461,ife.
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E5h|[kk.$,hm.8~s'$9fft;,1"h..Mi
. .~ . ,.

'

a. In its Contentions 1 and 2, NECNP claims that the exacerbated conse-

$.h'.$NQ;f;kW.NydfE9h.[@:khh M. j -
- quences pose an "undue risk to public health and safety," are contrary to'the

j Commission's Policy Statement on Severe Accidents, and that the expansion."

Q./ k,1 M '.$ y $ & 5 D #: LQ?,g;7p[Q
j should therefore be disapproved. It bases its exacerbated-consequences claims

%,7 Q on a combination of circumstances: (1) the greater likelihood of failure in the
~ / y.My* /.I'. . /

*

..?,.

^ . .J.n: '.; f. g.* nr;' , s. .SJi O." 'W . ; event of an accident of a GE Mark I BWR containment (as is used at Vermont. n
, sa. x .

, U ; p,[y/. .j. .ff s , m a. . w. ./,".P . j[;h i
/a.. ,e. .| Yankee) as contrasted with other designs; (2) the location of the pool in the reac-.. . .n e

; r. |/ 3 '''f[. tor building, which is not designed to take severe accident icods; (3) the failure* @J 'J.

f,.-| . ,|f'. C [f?.lfd,Q|} J:,.,(',' . of the pool or its cooling systems to be designed to accommodate such severe
' '

. ";W g, , '. . .);. ;d ;. accident loads; (4) the possibility of hydrogen leakage to the reactor building
. ; l ; 2. '. . A. , b 3 ' . .j r f .3 | / in such an accident, resulting in hydrogen deflagration and detonation; and (5)

' ;. J *I',s . : ' b',., $.@ Q .f ",4;; j an increase in potential consequences of such an accident by the 40% increase
,

.

'J 4.;[* i,.,SI5t n ,7N.V. M .Lfj in the amount of fuel stored, particularly because of the increased inventory of

: . *3. e ''j jy.f.'.?.J;.h;f fy ..,j
f,. |. y p "|. T ; cesium and strontium.4o

. * g G; In evaluating the litigability of these claims, we note first that the concept of
.% y> s,f , - ., ; / u . . Q ' ?. d "risk" to which NECNP refers falls under the purview of both the Atomic Energy

,

.

f a ; ,, ; . ." * ]T-: ' '12. * '},' .; r ,'l
Act and the National Environmental Po' icy Act (NEPA). By incorporating by*.-

,

~ # j' 1.. , ( , ;O'
'

reference these same claims into its Contention 5, NECNP has raised the NEPA
(1 y ,, -,' ;

.

aspects of risk, and u will discuss those aspects in connection with the EIS
,, {./' ' Y ;','f , j;

"

'

'2| portion of Contention 5 (see pp. 853 55, infra). As NECNP states, Contention 1r . '-
,

[' clearly raises Atomic Energy Act claims based on the concept of"undue risk"'
- * - - '

n't C, . E " 'O 3- appearing in 10 C.F.R. Part 50, Appendix A, and by NRC's use of those terms
7^ .

7 gf
'

. Et. ;g to describe the Atomic Energy Act's statutory standard of"adequate protection. ;,

to the health and safety of the public." 42 U.S.C. 6 2232(a).13 Moreover, as we,. . i,.1* ~6 . .( , '*. . , . . , .,'

,,. < shall see, the regulatory standards for accepting risk based contentions differ' ^
|. . -

-.

,|,,''~ |.. , V, ,.',' 1*4| [ significantly depending on the statutory foundation for the contention.
,

, ,. ;, " ?;.-|.; N.;. # i . J . ' '' , \.' As for the opposition to Contention 1, we must first reject the Applicant's
'*

....
.

> 3 . ' , j.. | ;. ,( ; p,.y
~ O ; ,, , | claina that the contention challenges only those aspects of the facility's design

4.r . . .i. . n 1,j " . c ,. .s .

that were reviewed earlier and hence (according'to the Applicant) are not..u
. . , " . . 'O'f','.'' subject to challenge in this proceeding. The contention raises questions as toP. ,y y . . -.

,

Y!, * S ' i . 3 i 'L . . f . / ' W, 4 the ability of the facility to withstand additional fission product'and heat loads
, '

', f 1 , ?,. 5 , |. ef'; * | f, ' ' allegedly imposed by the sought amendment. As such,it falls within the ambit. . . , .

.H O of this proceeding. Ibr the same reason, we reject the Applicant's claim that the*" ..'.'... ,''. 5--
. . . ,

.; , | C '; } - i.)' ''. , c'. | jf[ increased consequences relate only to the "no significant hazards consideration"

.., ; J2 *[.'j3 , ;' *'};p A g) , ,j [# i'd
determination over which we have no jurisdiction. As NECNP points out, while.l

,

**'OA,,t ; ;

. ., 2 - ' [
'

the contention may be relevant to the "no significant hazards cor.:ideration". ,

,;. ..'. , ., .: T w.'.! F,.y', , .'' ' 'f;|x s (f ?f.,?.
, ' '. . ' f ". f. . . determination, it,is clearly also relevant to the "undue risk to public health and..

,

.S. , :' safety" questions that the amendment may create and we may consider.25
' ; , , ., .. x,. : . ~.s . . . .

_M ;, * ; .'. . ;,. ; ; , , , .; a. , .u . , ,.

t . , ., . .j,.4,*- r- .< - . ,

' .. p'. t. f 4 , j,f., b , ' *, . NECNP Response supre note 9. at 12.
,y! f s' r.4[. . :i . :, b . n. 'lj 'J p . , . . * ' . t / /d at s4. Moreover, as set torth sps p. 861, under certain circurristances we rnay have authcrity to review a

13
* *

. ,

.1:p} i ..t'.;q'sA.
.

,,, ,. "no agraficara huards cmsiderstion" finding by the staff.

18
,

' ' * *-, . . ' ,
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,' y: '', v! ;,,,, ; ,,

845-
,

,

. -

.

%

4



, _ __,
'

., _- .
,

- _ - - -.

' '
. s: .s. , . ,., . ..

. . . . ' .
-

,

i . s< - :- -u e
,.

.. . >_ . .

.g w .
. . . . ..- . - .

..

y.-n
- ;,p ' ,(

-q. . , .s. . .
.

,
-

,
, ,y 7-

, ~,

, ,
' ,

1. - , s , ,- , ,

, - : ,;
,

.

.
.. . -
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' $
..: .., . .

$ f , ' l ' ., * r - N./

' ' *'
, ,

" .j ;.. .K ,,.
-

.,

..,. g ;. , .e, 44 - , ? .,,y
C , q . ', .'' .. ~, f -5 ;' .

s, m- g , y*
.i

,,,

N.- ., ,

', : y , .*%j. ~ W We also reject the Staff's claim that certain elements of NECNP's hy-
' -

.

' , "
. - [' f '

pothesized accident raise. generic issues that have.no particular applicability

S.T,. q;'4..W{i 9 .fj,;, to Vermont Yankee or to the proposed amendment. NECNP is setting forth;V
, , , , .

'

.

'e -
,

gr %. 14 a proposed accident scenario which includes enhanced consequences allegedly
"

.?; _.xsc. .
' t [.g. f.J . .?' resulting from the increased storage capacity of the spent fuel pool, nat this'j
i- 0 ,' E. 'g.;. allegation falls within the scope of this proceeding is obvious; whether it has'

m, a. 6 /'' W, *

'.
merit may not,be considered by us at this stage of the proceeding."

d -
- ' We find, however, that we must reject this contention for a different rea-'

'

C'- son. The accident scenario that is sought to be considered is clearly a "beyond'| " - *
design basis accident."" nere is no allegation (in this contention) that the pro-,

- -
,

~,
'

~

posed license amendment fails to meet one or more safety standards (regulation
'

. ,
.

or other criteria). He Commission's Policy Statement on Severe Reactor Ac-
,

; cidents, 50 Fed. Reg. 32,138,32,144 (Aug. 8,1985), explicitly removes plant-'

, . . ,
-'

~

specific reviews of control or mitigation of severe accidents from the review-
, . .

of operating license applications. The same policy ''also applies to any hearing- - ;,

'da proceedings that might arise for an operating reactor"- .such as the instant.
' . ' .

,
proceeding. As set forth by the Commission for thesc' proceedings:,.

'

:.

* - h
* i

, , ,, 5 Individual licensing proceedings are not appropriate forwns for a broad examination of
* ' the Commissicm's regulatory policies relating to evaluation, control and mitigation of, . . - - - ,,,

' - '

. i accidents more sewre than the design basis (Ctass 9). . . . The Ccenmission believes that
',5 ~, j considerations whidi go . . . to the possible need for safety measures to control or mitigate, -

2

* '
. f severe accidents in addition to those required for conformance with the Commission's safety.

.M regulations or conformance with the Clarification of TMI Action Plan Requiranents, should.

m-f.-f h not be addressed in case-related safety hearings.
''

., ,
,

-
, + . ,

_.
.

.- -Y '_ - ..

-' ^_'s 50 Fed. Reg. at 32,144-45 (footnote omitted).r-

Litigation of NECNP Contention 1 as il safety based contention seeking denial
'

.
;

C " . , ,

of the proposed amendment as a means of controlling or mitigating the alleged-

' '
enhanced consequences of a beyond-design basis accident clearly is proscribed.

'

*.;
* ' ' '

.

by the Policy Statement. (As a risk contention under NEPA, however, we reach a.

'
- '

,
different conclusion.") NECNP Contention 2, which seeks to examine whether

,

, s , y the proposed amendment is consistent with the Policy Statement itself, may bc
,

, a subject that the NRC Staff may examine under the Policy Statement. De l,Y
_ ,

-
.

- , .. \

, ..
, a

|

"To the extant that the staff is implying that a genesic issue carmot be considered in this pmceeding. that claan
'

.
"

<

. 4
-

'

also mua be rejected. Virgins Decane end Pmr Co. (Nonh Anna Pmr station. Units I and 2). A1.AB-491.
*, 8 NRC 245,248 (1978); Gal / sasses Unhaas Ca. (Rim Bend stauon. Unas I and 2). AIAB-444. 6 NRC 760.,

* ' '

(1977)t cf. Cenas=,rs Pmr Ce. (Midland Plant. Uiuts I and 2), IEP.82-63.16 NRC 511, s&4-85 (19t2); 44,, ,' L3P-82.lt8.16 NRC 20M,2037 39 (1982)., '
, '

4q- - ..j As addaicr.a1 mapport for this contarsum. NECNP has panied to the Broo6haveri Nanonal Laborsimy Dr A.

Report on ''Beyond Design-Basis Accidents in spent Puel Pools? NECNP Raspansa, sapre acne 9. at s ett.'. -
,.,

, ,' - A
,

l'The Policy stainment permits us to saamine the rue d the typ of acciders sought to be htissied by NECNP
'' *

. .

9 - -
t +

, .' . Corsennons I and 2 as well as by Massachumana Contanoon L In acceping the Els pruen of NECNP Contannon
s (ife pp. 8s3 ss) we are saamining such nak.. .- s

'

,
5 . '

,,
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~s
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,

'h portions of the Policy Statement cited by NECNP define activities that the.

.

h, O,r 'bb;.'s ld]
.' Staff may undertake." But consideration by a licensing board in an adjudicatory..

M.c'd.h, .,(h.4 .'t& 'Qf.M t. M.yc.'.;; $' y..b
O' . * *

7 .. - - 9, y., w ..'; ' M t*-
proceeding is barred by the hearing provisions quoted above. For that reason,

. , - we must reject both NECNP Contentions 1 and 2.
' 3'bD.,Ihf[ik.hN/h.7,5 U. b. In its Contention I, Massachusetts also seeks to litigate the alleged

f'7','.P/f,'j,V ,' p ilf p.' hr.j increase in consequences of a severe accident not dissimilar to the accident

b',Gf,$'*.;(I;V,J"j'*JM.[.Q(')
.

*
. posed by NECNP. To the extent this contention seeks mitigative or control"

,

s' . 0 . '., . N. ;*.. . . . ; + s. . . . ..,.i measures for severe accidents, it must be rejected for reasons comparable to.

sa .N . ' . |
, ;;.s; . .

'
. .

those underlying our ruling on NECNP Contentions 1 and 2. (To the extent the
. . , . =;, ,''... g .i f , .- 2

-
..

,

j,. contention raises risk issues, see our discussion of NECNP Contention 5, infra
.. . . . .. . . .,.

o (, 7 ''' . .; t. , ,.;,:. ' 5 ,, ' ct, [|. cc.. pp. 854 56.)f3 , 6 .' , ';* , . . ., - / ! .g; . .; c. For its part, Vermont Contentions,1 V, likewise seeks to litigate the en-1, . f

id ~ ' ;,, , ... S. b4.0 ' * ; %y ,' a",[/3,j
,

,

*

M . hanced consequences of a "severe" accident. But it fails to define, in other-

. s, , Q., , ". {' 3,
,

. % ." ', y i . :. ; than the most general terms, which accidents it has in mind. The two acci-

. J. ' s y ', i, /[ .) dent sequences that it portrays are so general that a party could not properly[', M , 'j" ' , ' ,5 !

.: , , j ., ; *,
!g y . ~ ,; . , ., J. " ,. J , , ,f ,

. respond. Accordingly, for lack of a particularized basis (as well as the proscrip-i ,
..

tions of the Policy Statement), we reject Vermont Contentions,1V., .,
,

' ' ' . ' ' , , . J' 't v., i g b,;') 3. NECNP's Contentions 3 and 4 raise questions concerning the effect of.

_ y Q ;., |-
~

the amendment on the facility's system for maintaining the temperature of the+ ,.

f ./ ' , , - spent fuel pool water within certain specified limits. Contention 3 claims that+
.

.the ' system as proposed "violates the single failure criterion." Contention 4"' '

, . g*, -
'

, ,,

1,, |y ; 1. . claims that the system would "reduc {c] the, safety margin and increas[e] the
'

-

' '~
.

... ,'

s . ~ 3 |3 probability of a radioactive release from the pool." The pool cooling system,'I c. . .,4:

ff, ,,J . 7 . .' t ,; 5|
:. ,

.

b. upon which both of these contentions focus, consists of the dedicated spent fuel
'

,;
' ,' pool cooling pumps augmented or superseded in'specified instances by one train,.i "'. .,, ,,

N.i ,3.,' * ). , i. , , , of the reactor's residual heat removal (RHR) system."
. c;

. b . ,, ' f a . , ,' e } ' . .' ' ' '. "., , a. Citing the relevant portions of the Applicant's expansion application,.
.

together with the Applicant's responses to certain Staff questions, NECNP in(,'.i.. ,e f ,0 | , ,''

e li .'. *, ; [ f,', C , . ,7. , Q ( , ,
-

. .

Contention 3 maintains that the Applicant has not established that its proposed
'. ~,.., .|.' n.1 method of spent fuel pool cooling ensures that both the fuel pool cooling system,- -

.

i , , '. , .f '' c,', - . * / /( ) . , J f. and the RHR system are single failure proof." The Applicant and Staff each;,.
'

. t. . . j . . ,. would have us reject this contention as lacking a nexus to the present application

.

'

, , J, y. . . ..

..i?|.v,M',j''':\-[t..'|"
i' and, accordingly, not within the ambit of issues properly before us.

, ' '

- [ C , |(.T CC -| , . . f * '; b .; ,, ''' 'original plant design."8 The Applicant and Staff both claim that, under existing
J l . ' ,f, <<, i The Applicant describes the augmented cooling system as "a question of' -

'. . 'f - ,
,;,

./*r | y, . , ' ,' . ., , ;| ..s i d. , .
/,9 technical specifications, the reactor may utilize the RHR system to augment theC. ;. . f ;

,,: .''.".) A fuel pool cooling systcm for all periods during which the Applicant seeks tort .- .

, ,

. . . _ . ' . ' ., . | . . ., :: t '. ~. j use it. They assert that no further modification of the technical specifications iss ',: .y , ,,,

7, L s , . ,.
. .

.s t .. w . - <;- .
,

. c, ..
,

(;. f,,,
'y' || :q n : . . * *' * | . ,:

. .
' p.:-

- p, ' 's.9. (:.y,, | .Ge ,'% |' . 3. h,. ,., [|*
.

t Q:. '|: ' h '- % 1caceruram etss
' - , .

~ ~ . u..:...; y.. . . e .. .~
_|; s j , ; " x* . * . , * .,. M.>1 ,u at n.

.

A;plicars Response to b"ECNP at s.
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required for the current application. Absent any required change, they perceive' + , ,,., ,

the use of the RHR system as not within the scope of the presently sought.

q 4. .K f,'' / c amendment.u In response, NECNP asserts that, at the very least, the RHR system-

' Ty..N,' . 2 . ' . ' - h. > e' will have to be used to a greater extent than previously and that the Applicant
'

. # 's .. y .4 , v - # had previously sought authority to use the RHR system for pool cooling only,,

e .c rw 9'| for standby or backup purposes 2d,

'C" Based on the material before us, we have found no review of or authorization-

''

.;. ,

for use of the RHR system fer ccnling of the spent fuel pool at the time of the
, . . , 's~

original operating license authorization.u As far as we can ascertain, use of the-
~

>

.

-
'

,' . RHR system to augment the spent fuel pool cooling system was first considered>
'

. .c. in conjunction with a 1977 application to increase the storage capxity of the-

. .
- ' spent fuel pool.25 NECNP was, of course, a party to the 1977 license amendment

proceeding. 'Ihe question, therefore, is whether it should be barred at this time-
, ,

,

from raising an issue which, according to the Applicant, NECNP could have'
u . ,

' '

. .l . > y raised in the 1977 proceedmg,'
,

#'

The record of the 1977 proceedmg appears to sopport NECNP's position
'

. Y / that, during that proceeding, the'RHR system was considered only for backup>,

;. purposes or in situations where a greater than usual amount of fuel was offloadedi
, ,, ,

. , . from the reactor - for example, a full-core of00ad. Thus, the 1977 expansion. . ,

*
f . ' . , application states, with regard to the adequacy of the spent fuel pool cooling'

.-,

' . ' - .'' - ' system to handle the heat load resulting from additional fuel assemblies:'
-

-'
:.s s. ,

- --

.The heat load resulting from the presence.of additional spent fuel assemblies is within the-
.

., s - '
' -

' 'i. capacity of the existing cooling system.,"''t + .

5 - . .*-
e.- .i eee

k
'

#
'' '

In the, event of th'e loss of primary spent fuel pool forced circulation cooling, the residual*.
,

? . f:' : heat removal system can be cross conneaed to the spent fuel pool to provide the necessary
cooling Bow.27

*
'

,j ,. ,

i., ,

'

Moreover, the Staff's analysis of spent fu21 pool cooling in connection with the; ,.
,,

" '

.j , 1977 expansion discussed the use of the RHR system only in conjunction with. . .

'
m.

,
; "larger than normal batches of spent fuel" - more particularly, situations wherc

'

'
'' a full-core offload is necessary.28

'
,

y '
be used much more frequently than for full-core offload situations. In fact, the

Accading to the present application, the RHR cooling system would have to
' "

- -y
.

.--
,

,

-
. . .

I
-

s
'

23'
- , /d at s4; staff Rear <mse at 1819.>

* '

24 Tr. 54..

-.< 25 ,, $g,fy.s sER, dated June 1,1971, et 58 (19.2).3
26- - / The Aplicars ccmcedes as rnuch (tr. 62,63)*

s .
' ' ' ' * 27 Amlication later frcrn Vermons Y:rkes to NRC staff, dated Nmrnbe 5,1976. Encksure 2 at 3,6. We have,g. ,

found no caher subnuanon by the Applicars providing any funher detans ccmcerning propcsed usage or the RJIR. >
e

~ , i
,

" , ,, s for cooling the spers fuel pool.
ystaff sER, dated June

-

'

s '- 10,1977, at 34; sER, supp.1, dated June 20,1977, at 12.
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A[ plicant seemed to indicate that the RHR system not only would be used buta '. . ,

+ ,.i.' 3., ', . e. in fact is being used for every fuel offload.# There apparently are no techrucal
m. . 4 .. ,, g. .

>: ?fiv<d.. p
,

i,'/p,h;*/Y,4.W.CN.M ''',k(r 9Q:U7.3.;'f$p,i.y[9
.. .

specifications that define limits for the use of the RG system for spent fuel pool

Ihflh'3 hhb.QM cooling during periods when the utor is in e cold slet'< town mo.e. But did

N3;,D ':.T,% "h''.,'rJ7.ff-|W,'; J.L.].
i i

; nfdQ. NECNP (which was a party to the 1977 procer ding invoi;ag the fit t capacity

..<G/j; h. . . ;j|'/ k,|:g,.'- :'),< y.. .7 expansion of the spent fuel pool) have a fair opportunity to challenp the use,4 -

.N.'f'., , m.'.. %. v; ;. *.... .. of the RHR system for use other than for ful'-core offload or other la: der than-. . , .W ,, e ' . - > > -

. :f ,; . , ;P,j - );... . ;
; J ',, $ ; t. '

. :
c..

,; normal offload situations?..

f , S* Y..'; J : " NECNP claims it did not have such an opportunity,50 and we are ins !ined to
'

p* :%| .
L .,: ,.

/ 'e .y.),jf '('; ' 'f f '| '| '.. . agree. Indeed, the pub'ic is entitled to be soprised in clear terms in th< Staff's'

'ffc.*...q'#f.,.,y'7*I ? .; 6 '. ;, . *!SER that a particular issue is being resolved in a given manner See Rh-r Bend
, ; ... ,

.

'J.).I 'O ': .I '. . ! ?: *. ; . ' ' - ',! Station, ALAB-444, supra, 6 NRC at 774-75. The 1977 SER discu. sed the
f.,':6,'f, J;i .;* d f.f, j ,Vj. M, 1 ( N

- >-

,a.7, use of the RHR system only for extra. normal fuel offloads, such as all core*

. .

( ,.. , t . , * ( ? ' g.' 'N. g., ' . .c .e .
3. . ,,. .,a

. offloads which are likely to occur only three or four times during the life of a4 ,c.y. ...
.

,n. 3, c y . c . y -
..., T , .,'".,. | n. . .,^ . O, ,

. e

s. . A.,. L . s ,i reactor. As indicated by NECNP, the current application presents a que tion that
j. 'j . . ' r. . ',

is different in degree (if not in kind) from the 1977 issue. " Notwithst"Kling the<'

; '|.;, ',. ;'.EJ 'T.!,| T W,|-'.y3
'- '-

.
.

'
.

current status of the technical specifications, NECNP has not previo . sly had a
. ' ( ., S ( - 4 7 . ' .f g. '' ',' i fair chance to challenge the proposed routine (yearly) use of the RIG system,

,

^ - |- . 4'p.i . . : for cooling the spent fuel pool."; ,y . .

f .; . During the prehearing conferetice, the Applicant also argued that the single-
'

;.|. a

- |;. 4 - ;3 , ' >; . i
- -

c

' ' . '
failure criterion does not apply to the spent fuel pool cooling syste n.M It rea-JJ *. '? ;

|. .- . . . . . ' . h: soned that Criterion 61, "Fuel storage and handling and radioactivity control,"
g;M V,y%,J-qc |g y . '3, ] which governs spent fuel pools, does not refer to the single-failure criterion,

,

'

,

,3,tsC' . MJ. , 7,9.dfs v ,5 ;4 whereas other criteria - e.g., Criterion 38, referring to "Containment heat re-
,",w . :, . " " p ,...,.3 moval"- specifically incorporate the single failure criterion where applicable.5*

*'

'/, }' . p:; ,.; 3.

,
3.y . .t ' 4;.'

'

.I NECNP did not cite any particular design criterion as being applicable but< , -

*
.;''| ;f, fc3 u . .. e . referred instead to the introductory portion of the General Design Criteria. which'

'

, , . c ./|'c.3; . <. |...
s ;.; states that the definition of systems subject to the single failure criterion is still' '. i --,,,

. , ;y .j. */' D . ci N.. p under development.u NECNP also claims that where no particular rule governs'-

% ,;j 7. - | F| .q ,.|,p, % ;f;,Z.,.;j|;,
,

.~N a subject, the applicable standard for judging the admissibility of contentions is
.

. g. ., 7 *. ! 1 whether "the matter poses a significant safety problem." Pacific Gas and Elec-7. ,' e };-
'y - c.f.n |i j .A .x .s. ;;% : tric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP.86 21,23

c. ,7. ,j. Q, . ., .
..>./|, .V.d ,j,, f .

,

. ;; , . . ,; ; / NRC 849, 852 (1986). As for the Staff, it asserts that Criterion 44, "Cooling,

y: ,r- ; 1 31.'
"

... .,,..,us,

; ~! , < n. '. ;. .*, ; '. .'. ,' .' c . .< ,,
. . ,., a . a >..;. . . ' , :r s

.< . - -- . . . . ;,. .

.

A ? .#:, , . , *.* - - ' "Tr. 59. 61.b . *e. . . ''; * .i/c ?* , Ce';/,, ;,* . ,
,

- >$ 30a * r .,. < ....s ' ;' ,| , ,

.: M
, , ,

.

. Tr. 78. !

. ' ' ( { q' ., ,* * h) '' 'O * , y, C [' *, ., Tr. 55. ),'
* P, d ' ' , '

,

M ',d.[; n't h ]8.< k' '.|j;/ ,* $* j [ 4 .,'.js'.|'
.* M We are ret raising any quesuon as to whether the sta# in 1977 should have authorized use d the Ril systerna.

D.% '[ /.. .* ? ! . . fa other than fuu core d$oad situations. We are caly determuung whether a pany ad as NECNP abould be
y ,* I 3 barred by rasjaedicate pnnetples f,orn raising the issue at this tuna.,-e(*1'[t'g,
e *. j,, Q ,] >[,|,,'.*y''. n..

*
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,
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U'- ] Q e s- 7) y- , - , , ,

- -

; L' - a

.'.;. .. * .,
,

. 3; . . . , . . -

: . .W. i n .;** ';- A . . ~ - . , - , . .,,
_. ;r ,- u , Q. *

., '* -;+.'.|[. ,
a.j,' -,

,
,

'

?, - 4 c,1 . .- .
,,

..' % :-G yf;+;%;, . 5. ~ , &. . nf- -

, . oa, c ,c . :4 .. -
. water," is applicable to spent fuel pools but, at the present time, is applied. .w.

,, | ~ a 4 y v , , p#d
- , .,s, .

,.'e_.?',, by thc Staff only to "active" componentst it has under study whether to apply,' ',

9@;.g| : .
. . .. ..

(;\ f.// ?; ' ,^
4* the single failure criterion to "passive" components." In addition the Applicant

fiQ y,' :0 3 9 #''
,

acknowle<'ged that the current Standard Review Plan (which is not a regulation)6 y.U . 'sM applies the single-failure criterion to spent fuel pools."@ g i c J N ,.. s S 1 .

, s z..; Y b g." ,, , g ' Olven the differences in opinion as to whether the single. failure criterion isO
,

., y .. o 'e '

c -' or should be applicable, eithcr through regulatory requirement or Staff guidance,.
,

'

! _.

~
'

_

'

NECNP did not have a fair chance to raise the issue at an earlier date, we will! i'" , ,' ; we will not at this time rule out NECNP Contention 3 on legal grounds. Becauses
'

.

.

,' .
-V ^ ' also not bar it on that basis. We accordingly will admit NECNP Contention 3,4

,

- - * in.the form set forth as Contention 1 in Attachment A to this Order.c.-
We note that the contention raises questions as to the applicability of the, . -

- -
-

,

'
.. +:q, single failure criterion both to the spent fuel pool cooling system and to the.,-

' '

_ . ' . , " . . ,4 RHR system. The Applicant ackrowledges that the criterion is applicable to the
~

O :7 ' RHR system when the system is being used as part of the E.CCS system but
*

'#,. $'','.e,. 1 not during periods when the reactor is in cold shtitdown (during which the RHR
' - - - % ,' : . , system could and would be used for spent fuel pool cooling)." NECNP claims,>

'

g '- ;, . however, that the RHR system may be needed for decay heat removal even wheny .

; .,i, M ' J'' ,- the reactor is in cold shutdownt and under those circumstances, were one train of
*

. ,
,

[
, , - - , i

- Si . " , " . . the RHR system being used for spent fuel pool cooling, the required, redundancy
~

' . D 3.
'

'
- - - | would not be achieved." A recently issued licensing board opinion (in another

'

J'. %J'< proceeding) acknowledged a paucity of information concerning accidents that* '
*

: , f b : - ; _' , , , may be initiated during periods of reactor shutdown. Public Service Co. ofNew
, - ,

, 7 7 ., - , + '? f Hampshire (Seabrook Station, Uniu I and 2), LBP-8712, 25 NRC 324, 333-i
:

4 ;f 1. . a . ,_ F ;",|, ? Y O, , 34, 338 (1987). We would expect that the need for a redundant RHR system
'

a' . ; . s' g %." for decay heat removal purposes during periods of cold shutdown would be.
, _ '

,
'

: explored as part of this contention.- " +
'J - In addition, the Applicant noted that the RHR system could be used for, ' ,

,
,

spent fuel pool cooling for limited periods of time during which the reactor is,
.. ; ,-,'

rf - - in full operation.** We read the contention as broad enough to encompass the. , . -

''

r. ,' .- applicability of the single failure criterion during such periods.,

" - ,' x '
* - g'.' Finally, the contention as submitted questioned RHR system usage as pro- :,

posed to keep pool water at a bulk temperature of 150*F. That temperature was |.
,

1:.,,
,

, , - (; ' - ,e used in the 1977 evaluation of the pool, and it was carried over into the cut- I
,

, ;
'

'. i rent application. The Staff's current Standard Review Plan, however, which was |
*

,.

.

.
*/ . ,. !-

>,
<

'4' !
, ,

# . * . a. .

"Tr. 68.The Appheant disagress with the staff as to the appucability er cruene 44 to spera fuel pools (in N
'* [

' '

r.
Appbcant and stafr agree that Criteria 60. 62. 63. and 64 (as won as 61) govern spent fuel pools (rt. 69) but,, '

2, ; '. nee eacep 61 ase relevars to NECiP's propcsed cententm. f- , *
f "Tr. 69. The stafr is using the currers standard 5tmew Man to review sne instars arpucacim (Tr. 74).

' *'- -

' (i
.

.,''g,g.
"' A . . . .<: " Tr. 5940, 61.

*'
'

'f- E "NECNP Response et 6 7; Tr. 77.'}., _.9,* -
. . , .

, ' .^ < i .* 3 a0 Aplicant's Response to NBCNP at 3-4 n.1; Tr. 72 73,70 51,83 86.
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.. .. , .

m, n :.-q-m. s. 3: , . ,.
g c p g., ,, er . rv o.., , ,

adopted in 1981, provides that pool water temperature be kept to 140'F, except-

Q.Q,U'26*. |M'' M'idfM ;.'

hbhM)pd;-|k, ?!.7!. *d;n,,..ir@g'p.i.W[i.TNf[,D'a k';h;[QTd;M.h/f|h.$',
J in the event of "abnormal heat load." SRP (NUREG-0800), Rev. July 1981,

g ha< GP.' . . 5 9.1.3,1III.1.d and h. In litigating this contention, we propose to consider the9

b applicable temperature to be 140 F, unless the Applicant can demonstrate why

h'D.. O. some other temperature should be controlling.a$ '.

'*@;'r,.O.,y,%;r//@Q,/*J.9,7.'$,'
rN i b. As for NECNP Contention 4, the other cooling system contention, it''

. ,9,1 | */.'| ; ' '' ' 'l- : relies on the same basis. as Contention 3 but claims, instead. that the system

i'f '. K-|'f s'1 '.d , ,i. :, ?;.(, ',f. I''.. as proposed lessens the margin of safety currently available. Margins of safety,

I * ' . .|f . . . , . h])3 ,I f [ O' ' ' '. '.
'

1 however, are not prescribed by regulation or guidelines. They are primarily.

.'.; f [ '. c,- .'"''o3; '.*I,c' relevant to the "no significant hazards ' consideration" finding which, as we
, f *. ' . , ' 'dy;',7 . * .''

'

.

.' . .c . ' - ' have stated earlier, is not within our jurisdiction to review, if a system meets''

.' M ;': ; % ' $ ,6. f f 1. '? %,'f , ,
.

. . ,

applicable public health and safety criteria or guidelines, it perforce will have,

fjJ,.c' j;'.2 M y / *'1,3y,y'
h j]<

an adequate safety margin for licensing purposes. (That question, of course, is
,

. .
.' 9 . ' ., ,5 W .y. , Q.g '. part of Contention 3, which we have accepted.) Accordingly, for jurisdictionalof

*

_,
,

7 c ca (.?;.7 ::*/ ?.o . Y '9 $.. ;j
'. "., 1 reasons, we reject NECNP Contention 4..fi.

,

7,|
L . .t .g we. note, however, that if the Staff were to determine" under 10 C.F.R., ,

..- .., .

, .. , , " n . . , ',; $.'~'.,c. f : ,,f.: ;,. 051.22(c)(9) that an EA need not be prepared for the proposed. amendment
"

g
.

{- because of the lack of significant hazards consideration (see infra note 41), a
. "

{ j '".+ . ', ' reduction in safety margin might be relevant and would be litigable under 10
' ~ * '*

4 .

.

. e . i| , ;
' ^' "

.C.F.R. 0 51.104(b). A proposed contention such as NECNP Contention 4 might-. p ....c

.f < ,, g then become litigable, and we would consider doing so subject to appropriate.- . .

* - * p f standards. See 1II.B.6 of the Order, infra p. 861.,- .,,

. . , . - ,
+..;.e-. g.7 .- ,.

... y- ..

,7 .s y a. . .q ' .. :i(; . , 4. s. s+
>

. , , .,

,5 *
.1 _. . -7;y .y'c,:,.

. :. --
'

B. Environmental Contentions,f ., . . ; r, . ,. > .

.. . . .,

..f , Each of the three petitioners has submitted at least one environmental..; y ,. -,
, g

' :rc 3 , . . . .'
- '. .

contention. In general, they focus upon NRC's failure to have prepared an. .

, ,. _ , g, f f. .. * , . Environmental Impact Statement (EIS) and/or an Environmental Assessment;.,
,

., . ..,

. ' ' . . , f. * li . . f. t , (EA). NRC concededly has not at this time prepared either an EIS or an EA
*

.. , . , .

( f ',. : ',R , M. * f y' , ' .h - indeed, the Staff reports that an EA is being prepared but will not be issued*
.

.

t,, ; . .;J
,4 '|:.

7 , until July 1,1987, at the earliest (Tr. 9192).'.
, _c

,
-

1. The broadest of the environmental contentions is NECNP Contention 5,s '.,. .:,;.. g ; which asserts generally that the NRC has not complied with the provisions of the

- 4: g ,,

; i f- /' fc. ,F. . . . .' ,.c' ,, R| .+ ' T '. . .

'f/ 'l||]| .' Y| ,' "f Q |, l''' National En'vironmental Policy Act (NEPA) or of its own rules in 10 C.F.R. Part
,

'*

*.Z i
*

% , - ' ', ;, '. , ' 71;D 51 (which implement NRC's compliance with the requirements of NEPA). As,

3' . '. ,f. '. i. ' . . .i ' bases, NECNP cites (a) the failure of NRC to prepare an EIS reflecting the

fY.h.:['.b [,2'Y.f.b,j;-[.i. '| q . m f , . : .y . .' . , ; , c.y|'
** *

.

'

0; environmental impact of the proposal and discussing alternatives, and (b) the
I...c. .' ' '

...,..N... failure of NRC to prepare, as a minimum, an EA. (As noted earlier, at note

}|.) ){k >;.7,M. ..;m .T:c.f. .Y. .,s
y.s. s

G. ;.''. g-.;,7 .d .j 5, we regard NECNP Contention 5 as constituting two separate contentions.)
.

.

-

t .

Y k|, &. , |) $'.',N.|. [. .,;| ?

h'' f; . . ' 'g, ., T N.k '' . }. * I" k# $, f. - ) '# 5 'l The stafr aho indicated. however, that this srt enien may ra require an EA. since h rnay be ccegoncaUy )1 h

, T; ,
;* ;) s C'. *| a ', . , ?g ,. excluded by 10 C.FA I 51.22(cX9). see Tr.110. We ein discuss the rarrancations of this pcsition, b(re p. 861. ,

,. , f . w, b |
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, w. .m ,, n',- q7y ..:
, In this connection, NECNP describes the areas of specific concern to it as the.

'''
- increased health risks (as set forth in its health-and safety contentions) and the

,'

,;, . s
'

. g. - y ; ' !'''i' consideration of alternatives - particularly dry-cask storage and independent-

W .? 1 c - pool storage, both of which allegedly provide safety advantages over the...

'. .a . 9. J -

proposed expansion in capacity of the spent fuel pool.
'

. .

3 c '. . } Vermont also seeks an EIS, Its sole basis is the alleged lack of availability of
'

.

,,[" '

.. . : long-term waste disposal facilities and the resulting open ended storage at the
'

-

,,- .I
. s Vermont Yankee site (Vermont Contentions, jlV) For its part, Massachusetts

e,
'

'

Contention II complains of a failure to consider alternatives such as a dry spent.

, .'~ . fuel storage facility (i.e., dry cask storage) or an in-ground spent fuel pool -
,

'

'

3 essentially the same alternatives that NECNP seeks to have examined. As a,

'
- basis, Massachusetts cites the possibility of a severe accident, as defined in its

'

, . _ contention on that subject, and asserts that an EA has not been prepared by the
' 67 Staff. Although Massachusetts does not specifically seek an EIS, the accident it<

~
,

- '

... ,j hypothesizes as a basis for an EA (set forth in Massachusetts Contention I) is
-

,

J ; essentially the same as that hypothesized by NECNP as grounds for issuance of.

, , . -f
'.

. ; an EIS. Moreover, Massachusetts has indicated that it is seeking an EA only if,,
,

'
. an EIS is not to be prepared (TY.126). Therefore, we will discuss the similar". -

.' . ,' accident claims of Massachusetts and NECNP in our discussion of the EIS.,
,

' ~ ~

* 'I portion of NECNP Contention 5.'

- . ,,'
~ ''

'

2. The Applicant and Staff'each find all of these proposed contentions
' .; unacceptable. They first observe that there is no per se requirement that an EIS..

'

L be prepared in a case such as this (citlig 10 C.F.R. 6 51.20) and that the NRC
'

'

s: 'N.+I' ' ' ~

. M
determines whether to do so on a case by-case basis (citing Diablo Canyon, CLI-

-
-

8612, supra,24 NRC a' 12). The Staff has not yet made such a determination
''

t;-, ,

- f* in this case. The Applicant and Staff go on to assert that, in order to challenge
'

W^ ? a determination not to prepare an EIS, a petitioner must allege some specific- - t

. -
. deficiency in the environmental evaluation, not just a generalized disagreement

'

with the Staff's conclusion (citing Diablo Canyon, CLI-8512, supra), and that- 4
..

' ,' '. NECNP and Vermont have advanced only generalized conclusory statements as.;

- 3 '

their bases for why an EIS should be prepared. As for Vermont, the Applicant-,.

adds that the basis advanced is outside the scope of matters that we are authorized
to consider, pursuant to 10 C.F.R. I 51.23.- - ,

,
, .( , . With respect to the EA contentions of NECNP and Massachusetts, the,

,

Applicant takes the position that, since the EA has not yet been issued, a- - - .s

petitioner cannot advance a contention that purports to challenge an EA. It viewsy,
.

the EA allegations as an effort to have us direct the Staff with respect to a matter
- " '

,

' , committed to the Staff's jurisdiction and hence beyond our authority. Moreover,
with regard to NECNP's EA contention, the Applicant regards it as the equivalent,

'

of a "bookmark article" in a Town Meeting Wanant, a practice it deems to be
-

).-
^

|, not an accepted practice in NRC proceedings (citing Duke Power Co. (Catawba

.,

,/ ' , , ., ' , ,

.N
. ,

Nuclear Station, Units 1 and 2), ALAB-687,16 NRC 460, 466-67 (1982),.'
.s

. . ,
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G
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$;h|. q !.Pfiiy&., . m, ?::
:

. >%s..*c

b @&,. .:~ m %c.v u8 .i.:d $ " $'p:M,y,W'
rev'd in part on other grounds, CL1-8319,17 NSC 1041 (1983)). In responsei:.

.
.

:'
^

.Dq- ft %,. to our inquiry, the Applicant also expressed reservations whether a petitioner
,

:|-
.W: .t.k.//b'.,y'. ?.y!c,, may formulate environmental contentions based on the Applicant's submissions,

hh' * g[<t ,.g.c;d'.9Y,j...',;hkE d
since there is no regulatory requirement in a case such as this for an applicant

'h.d.1; ;|-1.JJ ff,'' ; ; f,f. <f'f y; p,.,S' M ;.,,'; F,Q. ;7,,';'!,'v' , ;, ;'!!,g. M-[
.y- to submit any such information (Tr. 93,108)..-

The Staff takes a somewhat different approach to NECNP's and Mas-'
. ' - , .

. .!*V' sachusetts' EA contentions. It states that, at this stage of the proceeding, these
.

,

' / ' y,' ' , . |', '. , . @,?. . . -, [ N '- contentions should be directed to perceived deficiencies in the Applicant's en-
.

NJyt]|-;'..;.f...t.O;;.,'',,'j,ji vironmental report and not to the Staff's yet to-be issued document (citing'

. f
* % p i.,], |/;- - ''V Catawba, CLI 8319, supra,17 NRC at IN9). It adds that any chal:enge to"

, , , . *

' '' . ' . T. * ." c : . ' the Staff's EA advanced after issuance of the EA would have to be consideredg ; , ,' ,..y : . . . , ,

S:- c..- /,|'
. *'

as late filed, under the criteria in 10 C.F.R. I 2.714(a) (citing Catawba, CLI-

,bi'.,(','j[*',O"Q.''D-[':.j
'

, :{ 3J' ' , '; 8319, supra,17 NRC at 1045, IN8). In response to our inquiry, however, the

-[ ' j ; !.C' |,' ' )f.'.? , .I Staff recognized that an environmental report need not be filed in a case such as
Q .+ [% ,

.

. J . f .L ';: ;;' . ; '/, '; O.)
this (Tr. 92 93) and also, for that reason, questioned whether a petitioner could* .'.,. -

.
., s (: formulate an environmental contention based on information submitted by the,' . !- ,|.

, ,

+ -

', . i. ': . . . ; , ', |
'

Applicant (TY.114).;

.,,f $; y|'y 3. Turning first to the proposed contentions seeking preparation by NRC of'.- - ,

'an EIS, governing rules appear to permit litigation of an issue of this type (10''' '
.- '.

'

" ~ . ' - -

- | 4' ',# C.F.R. 6 51.1N(a) or (b)). Similar contentions have been accepted in a number.'

f'v..', Y! of spent fuel pool expansion cases, although (insofar as we can determine)
. ' , .

-
,

. i. , i' ,[
. . . ,j there is no such case where an EIS has been found to be required. See, e.g.,,7- +-

.

..,[c '.;'.[#'u ;) Portland General Electric Co. (TYojan Nuclear Plant)' ALAB-531,9 NRC 263,' ,

, , - .; q .s
~

......;q. n.Jv 264-68 (1979); Northern States Power Co. (Prairie Island Nuclear Generating
,

"
. .

-

b . , ' -J , ' . , , t . Plant, Units 1 and 2), LBP 77 51,6 NRC 265,267 74 (1977), modified on other
4. . :

,

' . . . . ., ;- . . , ',' ' : . .
,.'r However, there is no cregorical exclusion to considering contentions seeking

' '

.| grounds, ALAB 455,7 NRC 41 (1978).
'' -

o,

,

~.. J*,'. e-
g .

.,

! an EIS in spent fuel pool expansion cases (see 10 C.F.R 9 51.22(c)). Indeed,[,, '''. j '] . , ' ,e .
'

'

. - . .
. '. the Commission has stressed that this determination is open for case-by-case,

*

" . . . c., . . 'r- '

.i.
. ; consideration. Diablo Canyon. CL18612, supra,24 NRC at 12. Moreover, to. . .

g . . <. '.- . fc M .mq . ,_: v,
m

' , f . y'f S . , 'e - , j . 2,, .p;; raise a contention of this type, a petitaner must allege some specific deficiency

'

.

in the S taff's environmental review (where that has been pe'rformed) or a specific,

n, ,'' G ~ ,;. | ' ; i ,0 ..;

4 >|, >,' ' .a /*5;J ,. T '3.,l[ '.j,.;g:e' ,". :
demonstration of sufficient impacts to warrant preparation of an E1S (Id.). Thus,:.

d . , ;. s; ,1 if a petitioner advances adequate reasons in a particular case why there may

,t;.7 ; g ' ,', . . .Y,-.,4 be sufficient environmental impact resulting from a proposed action to warrant-

I .: 7. E ,. .N '- !,. an EIS, the contention may be accepted, irrespective of the validity of those
.C. 7 f

' t!.N, a. . ; . '.7, i|.
% .

f;c.: /. . . , '' c r ? r x.b,.|[.
reasons.' t '.C d f,f il r -f,- c The reasons advanced by Vermont cannot serve as a basis for a valid con-a . ,10 ,- 3 p.i

.

tention. They seek to examine the possibilities or effects of the Vermont Yankee

j[.<'J,..MG'y)d'.)[.Jh,$f:/rgU.hNU' q7 . ';;,0 ' Y;,;* , site being used as a long-term or open-ended storage facility. However, we are

; dy,M ?,p.s . W| ,7j', precluded by regulation from entertaining or considering a contention embody-
,',...,,'y,.; *.;,': %.-

. |: ,p%*

,w a
? - - . .. .."*. .

. ~A.
,

.

'- . . ,s* ,*
: -

', gy .
-

.
.

-

- ' ,-.,
, .q q

'

I

9 ..

I a .b g

. . k

*

%

.

*



q, ,, 'm
-(. : ' .,,

. v. . , . -
'

' ,

' a '| 7|, , . .":'
,
f,, , f ,-",, , y *u

' '',-
.

-
* ' ' ' '

.
-

.
. >

. ',7 ,- m.-* je.; ,

fi . .' ;. + >; 7 ,- ,
, , w, ;t

,

' c..

..; , f .' . ,. -: '

,. |.
~

.
' *

,
. ..

* ''; ( .,.
, . :. . . . . ). - ~ . s. ~' -

~

-[' 'I E
,

f ,1m,|,y.,
,

] ., p S; .,: ' -
,

,

f,
. a ,, d1 -> u

,f' *

.;-
h.n .
' S .';;.. <,|y ,)'.A';. ..

.
'

. .- '

' . . ' .
'

ing those concerns in a proceeding such as this. See 10 C.F.R. QQ 2.758(a),- , ,t 4 97 _ .
,

-

*
51.23, and $1.95(b). Ibr that reason, we reject Vermont's Contention IV.^-f , .I .'"

On the other hand, NECNP's major reason for seeking an EIS is to discuss,.

j',, ;i # d '
' ; ~ y

a particular accident scenario: the same accident scenario the safety aspects
-

. 4

, #,3, ' /
4 c r. ' ; '. ', of which it sought to examine in its Contention 1.*2 (Massachusetts seeks to. .

' , 7~ , explore the environmental impacts of a similar accident in its Contention I.) In
- n- '

,

' ' .
. support of this scenario, NECNP relies on several studies or draft studies -

-

-c -
'

-
.,

in particular, NUREG il50, draft dated February 1987; Brookhaven Report A-
,

"' '
- 3 -

f 3825R, draft dated October 1986; NUREG/CR 4624; and NUREG 1250, draft'
,

; - >- L dated February 1987.,
'' 'c

At the outset, we must reject the Applicant's claim that NECNP has presented
,

' ,

*

"nothing more than generalized statements to the effect that the proposed rerack.
-

: .

, .. . "
is a ' major federal action signi6cantly affecting the quality of the human' '' i -

'
'

'

environment' and would increase the risk to the public health and safety "'' The, ,
, g,.

, - ' '
'

~4 scenario described above (which is incorporated by NECNP through reference
'

,.

,i - - '' ' '

to its safety contentions) is considerably more than that and is suf6cient to,,,' .. '.' ' -> '
constitute a basis set , orth with reasonable speci6 city." Assuming the basis is.. .,Y

y ', : s. ( not objectionable for some other reason, it is suf6cient to undergird an acceptable

;'~

'-

,

> ' , -

+ contention.,

.,

, , ' , ' . . . , . The Staff also claims that this contention has not been set forth with adequate
O-

,
' ,

,
C

,' , basis and speci6 city. We reject that claim for the same reason as we rejected the'
Applicant's claim. However, by reference to its arguments on Vermont's severe.

-

17 >> ' : .' accid,ent contention (which we are designating as Vermont Contention V), the
, ,

*
,,' ; , N'

Staff also raises the question whether a contention of this type is consistent with
.2 '

. . ? ,. , ,,
,

,"
.c the Commission's Policy Statement on Severe Accidents.

2
.

, -,

-: 1 '.,c~ . -
_ We earlier held that the Policy Statement precluded us from examining

4

/- -
'

g measures to control or mitigate the proffered accident, which is an accident more
', severe than the design basis accident for this fwility. The Staff would also read*

} the Policy Statement as barring the examination of this accident under NEPA,
'' '

,

;'
- '.

citing the Appeal Board's statement in Limerick, ALAB 819, supra,22 NRC^ ~ ''
' ' '

at 696 n.10, that consideration of such accidents need not be undertaken under ''

'
; ;

,
,[ NEPA, as "NEPA could not logically require more than the safety provisions of

'

'

' "
the Atomic Energy Act.",.

' ..
'

- ,A' '~
- ''

We do not read the litigation bar of the Policy Statement to extend as broadly' ' '

as the Staff suggests. We construe it to apply only to the consideration of control
- .-,'

' ^
.

or mhigative measures to counter the effects of such an accident.*5 It does not~( - .,

,, '
f

42
NECSP Corsanticna at 2 s. 8 9. See p. 84s. mers, rcr a funher desenption cf ens c;cadera scanano.* '3
Imennee's Response to Cormantims or NECNP at s.

,

"see, e s PAiladelpMa Eleceic Ce. (tJrneock Gensriting stauen. L' ruts 1 and 2). ALAB 819. 22 NRC El.
, . .

' , ' '- Y' '
,* '. |r-

693 9s (198s)."

-4' '8
N Appeal Board's asunners in limerick. AIAB419. quoted abcwe, related to a cornanoon that souaht to

''
,

,

.W, cs . . ', ' '
,.

amploro certaia * design ehernsuves to mia'tase severe ucidents." 22 NRC at 692 (ernphasis sum 1>ed).'O '. s
fr - ~ *
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-
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*%.%. t. y' p.d .v. w . ; c,.:,.(.,!? ,~, .

,,,jU. 7 3t N.S.g . ..,e g: d., $,./r:y G. . M,, .. gt.?j
.. . .- f., ,,

?.%,d..$.d.i.I' fdh,$4'ghc.
. A.,. J ~ s v .

extend to the NEPA mandated consideration of the risks of such an accident. In*M., ,

the explicit language of the Policy Statement:
. p , ,, , < * , , !*. * rs ,b ,$, ., t .- e *w!?g .. h .;'. .6s.,

w A. -m De Commission has anranced a poliev regarding Qas: 9 environmental revie=s andTp.t s a.is".,,g..$
.

,N# .*i''bb.hM[d S
* . .g N ** a-y..ch . t hearings in its Statement of Interirn Policy'on "Nuclear Power Plant Accident Cmsiderations

' $. W.m'/[kkh ff. I;h,fiis/M4d
M d' D
$Y. N .'. ,UM [bqMiD

Under the Nanonal Envirmmental Policy Act of 1969" (45 FR 40101, June 13,1980) and

a
.

.f . /:. 5 89'cu to conibuse this policy. The environmental issues deal enentially with the estinution

S. . ,* '*g ;, . t:: ,:n ,. . i s 9 ..
s'.; .;, rb;< , ,. ,h , and description of the rbk of severe accidents.s0*,.y-

:. 1.* y. . -9|, .# .' r .
~s. .

. .; ? ",,.*,7
; Y,C } j. " ? " . c >:

- , .? ' =f$ ' r.(,e,.
.

. . ,; .T 50 Fed. Reg. 32,138, 32,144-45 (A'ug. 8,1985) (emphasis supplied). The
. ,

.f . J < .' .3' , .p .
Commission stressed that only "considerations which go beyond that to the

J U).\,;.' h..j [f ? :q'.'. Q E.t *,': f,{,;. Q, : . -f '
' ,. Q .E.|'<f-g possible need for safety measures to control or mitigate severe accidents in
.

* 7,U '.4 I. . \ . % addition to those required for conformance with the Commission's safety
f*| 4 6 ./,. 7.J",|$ 2; .

.
. , .i. ; .g '.|'.1 '.; .; .y;. y.'' ;' q regulations . . . should not be addressed in case-related safety hearings.'' /d. at

?)<.8
;,. ''

. > .
,' . .: ', '

.
.

32,145 (emphasis supplied).

h e , p,'i's.'p, . g , 7. ., "; ?'j
:,;/

'4 M,k ;;* , ; This. language clearly leaves.open, to a limited degree, the examination of' .'. f
.|,.g;,li'd.c, w n . ,.. ' * J, . / . / ( the risks of a beyond-design-basis accident. NECNP clearly wishes to explore<

.

. - ..p, ., , a ; such risks ** (even thougn its contention probably goes further than that). We
,

.

c,. y[ . J. ', ' ' .y;
.

. , ,

* M G 'Q will admit the EIS portion of its proposed Contention 5 to the extent it asserts.; *
.

- , ; c ',q . s .c ,., v 4 that the particular accident scenario set forth (see supra p. 845) represents an' 4

, ~ . ;..#, t

.

. impact serious enough to warrant an EIS to discuss its risk. The discussion, ' l ',
h, ,, ;j .e , ,

of risk would be undenaken as provided by the Commission's Interim Policy

~
'

"' - ,..1-
,- . .

~ ',1 Statement on "Nuclear Power Plant Accident Considerations Under the National"j . ' - '

T [?'',J
.. . , ,

5 y,q Environmental Policy Act of 1%9," 45 Fed. Reg. 40,101 (June 13,1980). The
'

M ' ,}. , ' ( w
f. 9 contention is set forth as Contention 2 in Attachment A to this Order. (Because, &.P-;' . t. . , . .

.. .. ,,7 q. : ~ ({.:; . ,j x .i of the similarity of the accident scenario posed by Massachusetts Contention I,.

,

j.y y. ; j. - U . m.- .?Y we will consider Massachusetts to be a joint sponsor of this contention.)
,

'

1 , ,Q' .' ; . 3 '',;,g'i . .?} . . ;.) ''E .1 .l [ , ~, [;.. !tenns seek a Staff analysis of tw specified alternatives), NECNP an' Mas-
! 4.a. In seeking to introduce their EA contentions (both of which by their",

, . , . ,

sachusetts find themselves in a procedural quagmire (at least under the analyses, ' ,

.: ; .t;:

]'. ;.< L|* " K.%.:;;'Q ;.,.f' y .f ;/ presented to us by the Applicant and Staff). On the one hand, the petitioners are
> .,

'

7 . .

.yp p 0)? |[f h;,;,,*,
" C,y advised that it is premature for them at this time to raise challenges to an EA

.

~'<;y ; ; : *;',' ''. f, that has not yet been issued. Such a challenge is deemed to fall within the scope
, ,

5'' '

. f. . uf Q .'].y..g , .fi.6, of nonspeci6c contentions condemned by the Appeal Board in Catawba, ALAB-

[ u.'y'/,P 'Q ;; y7,,' ; q ' , ... @?;[. L ., . L '. .;fj p* |t".[J:

-

.

687, supra. Any such challenge must await the issuance of the EA and would
,

.y',[. ; then be considered (if at all) under the late-filing criteria of 10 C.F.R. $ 2.714(a).

: J . ', /:q ,:1 < " C . ,, j;. : ; r . ' . On the other hand, the petitioners are told that they cannot challenge the

.'A'<'h "..C:' .Af.wW g,V adequacy of the Applicant's treatment of alternatives, since NRC imposes no
.

I.;?$ .3.j g.f',Q.br TN!.W.'.<'. a regulatory requirement on an applicant in a case such as this to submit an analysis

. . , A.r. . : v.1
\ ; n.n :..s. y.;,. : .; n ,. 4s -:'; w. w, o::(y. J

;;;;: -.

. 3,.. - c ..
.:& ,.;. .

;sh. . -:m. < < b).c,:**d:.;4.+.:..*,.;4
.y y i<.::i;*%v. g;f 7,r'... g,

s,y. q: . .
j .

.; .s ,

?f. -
og Tr. 43-44.
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, 7 3r' /: of alternatives. The only obligation to consider alternatives (if there be any) is
'

_
"(,w - . ,

-,sr
,.' We must further note that, if we were to reject all contentions at this t'ime, i

said to lie with the Staff.,

M '. -
,

' .

)
J (t. , y.. [

....
'

-
. 'j as the Applicant and Staff urge, we would have to dismiss the petitioners and

{
,

,. 9, ' . - M . . ' . ' . M terminate the proceeding. We would lose our jurisdiction to consider late-filed 1
.

"'

'7 < contentions." Thus, the statement that petitioners could challenge the EA by
6 ~

i
virtue of a late-filed contention means that, to do so, they would have to petition

- >
,

'

L--
' '

the Commission (or at least the Appeal Board, if it still retained jurisdiction) !
'

-' ' ''
'

to institute a new proceeding or reopen the record - both tasks much more:.

-

difficult even than filing a late filed contention. Although we are accepting other ;
, ..

>: ' ' "i contentions at this time, we must consider the EA contentions as if we had not,

'. done so, since the Applicant and Staff oppose all contentions and could exercise i
- .

'

' - ' '| their appeal rights if we accepted any of them.
'

,'''

E! Under this analysis, both procedurally and environmentally speaking, the<
. , . ,,

'' '
..

.; petitioners find themselves caught between a rock and a hard place. They are-
.,

'
.; -

'
,- 7t told that they cannot challenge the adequacy of the Applicant's environrnental

l*

'
-

information, because there is no regulatory requirement that an applicant submit
'

,

' ' '
g

* j any such information. But they also cannot challenge the as yet unissued EA,, ,

because it is premature to do so. Purther, they also cannot challenge the EA when
'

.- w- .,"

. ,- T ' | It is issued (or the Staff's determination that an EA is not required) because (if
'

s, -

'

' <
' '

j the Applicant and Staff were to succeed in all their arguments) the proceeding
' '

~
+| Sould be terminated and we would no longer have jurisdiction to consider late-, .

, p
' r'- ' , , Sled contentions.- The very act of the Staff's delaying issuance .of an EA (or a

,

,(. ,i , e u. C;j determinatiori that an EA is not necessary) - whether or not justified - could?
,

. ,p . , . - operate to deprive a petitioner of a hearing on environmental issues, irrespective. . . . .

' '- of the potential merit of a petitioner's position on such issues.*-
!, ,

.J ,4 > The Applicant (supported by the Staff) urges this result as a necessary
'

q
'

consequence of the various Catawba rulings. We do not agree. Such a reading, , , ,

-

of those rulings, in our view, constitutes the type of "crabbed interpretation of' ,

NEPA" and its implementing regulations that we thought had long ago been
~ '

'a <
* '~

-
c

. laid to rest See Calvert Clifs' Coordinating Committee v. AEC,449 F.2d 1109,
-

'

i 1117 (1971).'', . ,,

-

Fortunately, the Catawba rulings need not be read so proscriptively. In the., , ,

first place, the Catawba rulings were in the context of an operating license !

',
, .

, ,

proceeding with multiple contentions already at issue. The only question was
- '-

^

'
, the showing needed .to accept a late filed contention, not the situation where

, . a late filed contention would be ruled out jurisdictionally. In that context, the
'

!

' . 9
"see Tr.121. '

1 '8
Under the Appbcara's reading. the disparate treairners in cases d this type d Aiornic Faergy Act issues (for' , ,

whidi an applicatimi rraast be lued) and NEPA issues (where no inrormanon need be filed) - and the ddfenng
- *.

,

'
psocedural emaequences siarnrrung thererrorn - represeras a situation as egregious as the procedural disparities

'

, , ,'

s: condanned by the Caherr Cigs' court, see 449 F.2d at 111819.1127 2s. I
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W.3,b)[5I.h,@4'.F@[$pN,fQ[g,&,W.h
Appeal Board ruled that a valid contention could not be submitted challenging

i ?3M ;c, a Staff document not yet issued, and the Commission appears to support that :

k(.%1@g? d (% c.W ruling. Cu.8319, supra,17 NRC at 1049.

' h Beyond that, the Appeal Board in Catawba had permitted a less than. usual

N.NK@-[%.''[d.hlif.5 .d 3 * / d:k ,.d showing to support a late-filed contention following issuance of one of the
W%i

.Y p y) Staff review documents. The Commission reversed that narrow aspect of the

'$.'Tv.y;. * '!9M;$,'. * y,?' /M. j.. Appeal Board's ruling, holding that the usual standards for considering late. filed

M.T. 'M..O..[;6,,R'N;.U,.Q'g' Q)
*

'? ..'D S''MV contentions, as spelled out in 10 C.F.R. 62.714(a), would have to be followed. In' "

- so holding, the Commission stressed that
|; ,1. , ,, 'g;,y".L W .'i| M */. ,'.; r;,e* .,),7.,r.

# , . . . As /g. .," c R. f, ,y ,. .

.. , , . , , .a.
, e y

. t .c.'f..,* m J', ; M ' 'J/'..gf. M ,. 0.5' ij application d the 8ve feaors in 10 CFR 2.714(aXI) only increases the showing required for

,N' g. V & j ''0'i''''|.) ', ' the admission d a late contention. and don not act to asaomatically or smrearonably cut

I}|' n ' [f (, (* ",,,i [$. @. b .s! '.;.i.;.),?..' I '.," . .dof Addria# righrs.
^

. ,

i

f,ai , c ..w . ; -m. e . ..< n. , . .:, : ; ,. .u-e
.

| ||'- Y ~,: ,' 0, [ .''/.YJ , , ..,'M .,M ( ?d Id.,17 NRC at 1047 (emphasis supplied).

, ('f.>;.rJ c3; *, ..f." J.,g!.c : ; M.W.M The Commission also rejected the claim that use of the five factors would
.,

.

allow applicants and the NRC Staff "to n:anipulate the availability of licensing-
Q ,;;N., . 7,' f S),', ? '/,,3,

; i. (!
related documents to deprive intervenors of their rights to a hearing." It ex-

. .

.W-. . 6' ; 2 ;J : . 'T c 'f; " ' "

. .;[ . f. h.,.;* f.. ,,'.: plained'. . ~ . ,'-
,

, s .. . . ....,. . , . * .
.

.g -

. . .

^ ' , ' . . 5 . ** n j ' j The situation under cesideration here resuhs fran the Canmission's generic establishment, '*

. ~ . " dI',f;.
d sdiedules and, thus, is not suscepible to meipulation by'the parties to a proceeding. If< ' , ~'

. - f.f.,,2,y,;g, ,.,g a. j;,
- rule,

.

,, . i indue delay should occur,it can be as easily dealt with in a balancbg test as by a per se*~' . .
,

yr .,, , ).

n.p . s. s,t.'.rs ,r .e ...
-

.

. . .< g ,s ; . -
,

.
.

< 4

,; . -* ; , s .{<,.,.,'- . ,

.,e -
,. . a y.. ,; t ., . . . ' . 74.

r .
.

, .r . .A . . ..: . n:
Fnally, with respect to environmental issues, the Commission recognizedy . ,7 s ,, ., . g .. $p, ;4 g ? ..,

N I [' . ' .~ .[y. f.j**, Q' ,* |'.'.;:p . A],- Q .i* S /|. . . that the adequacy of NRC's environmental review is an appropriate issue for*

litigation. Although the adequacy of such review could not be determined
j f."?,5 ; '.2

'

'..,i,',. before the issuance of the Staff documents, the Commission emphasized that
c.',, - >. . C , . ,;. .:.; . . .:. . environmental concerns reflected in an applicant's environmental report should

-
. . . o

- j,. .,3 ;s '. , ;. . ,' ,c,. gp. . .
..c . a~ yJ.,A, . g

. ; , . - .,a be raised as early as possible and should not await issuance of the Staff
.

,

q . ({h '
;g .-

: "*',y y ', e 7 documents. Id. at 1(M9. It concluded:
'

,

. . .
. .. w.c.,"~......,., . -.

ir... . .. . . , m:
u.'.''.'f. QM:, ]y

s ... -, , . . .

;; intervenors are expected to raise inues as early as ponible. To the cuent that this leads to

q. i f. w, 3.,.. (c

-',
catentions that are superseded by the subsequent inuance d licensing relmed a~, .

J .. ( *.f.',), 0 f i f.,U ( y.'.y ,, d
y,m e, 9 ' wr ..; .,

;d those changes can be desh with by either modifying or disposing d the superseded,

- . c. , -* r ;m.1 catenties.,.
. . . . . , . . + . . .

;;. 4 s. r R .n.
,v-o, , ,.

' . '.s ; $ :..
c,

; . . .:R ,,Q','. Id. at 1050.
. s . 3.
-

,. . . : ., , . . . , .
.

s
. m. ,.

. . . . .

. . f? '.S|'/!T-|f.;
G :., , |. , *

b. The EA contentions of NECNP and Massachusetts each seek the consid-' '

. ff'. .e, ' . |..+ .,

eration of two specified alternatives - dry. cask storage and independent pool. Y.,9.:y '.h @O Eis;3].
@ Q'.|' 7.. t ..:. | ', f +|<y. 9..;O . ;.)'.d,:.j

,

'

*< G .-" storage. The Applicant, in its application documenu, rejected each of these al.
.

.. ~ . . s.
|.;. ,. ternatives as not being available in the time frame within which it allegedly |

.. . .

. ,7 ;,]:..,, .?,G,g,, .i . y||ty y%. 1
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4, T: y 77 needed additional fuel storage capacity, specifically because no such facilities
7, . 7 s,-

.

-e
.. .

-

had "previously been fully licensed" by NRC." The Applicant indicates tat,, ,

, . ' * '
- 'c in general" the unlicensed options had "not been demonstrated on other than a

"
.'gg g ,.

F.1 ' ' 'y theoretical or prototype basis, adding to the uncertainty concerning the schedule
.

,

'

yF . c' '

, 1

- '. j? for design and construction."" The Applicant's applicadon documents do not,.
' - *

discuss the environmental aspects of either of the two suggested alternatives (or,, , ,
- ' '

..

: ; . "- * for that matter, any other alternative).
<

, ,
"

-
. *

An agency's evaluation of alternatives is governed by two. sections of NEPA,
.,

i' ,
,

''
il102(2)(C) and 102(2)(E), 42 U.S.C. {{4332(2)(C) and 4332(2)(E). 'The

s
',

''

former section is applicable only when an EIS is required; the latter applies,
-

'

whether or not an EIS is prepared. These sections are implemented within
-

,
, y

.
'

',. NRC by 10 Cf.R. Il51.45(b)(3), 51.53, 51.71, and 51.91(a) (for the discus-
'

,

~

| 3 sion of alternadves in an EIS, as required by 6102(2)(C) of NEPA), and 10v v-
*

q Cf.R. 6 51.30(a)(1)(ii) and (iii) (for the discussion of alternatives (n an EA, as. ,
'

~. " ' ' y required by i102(2)(E) of NEPA).
'

.
,.

[' '

,In addition, although an applicant need not submit an environmental report
c- . .,'

.

' , ,' ; ~ for a spent fuel. pool capacity expansion application (see 10 Cf R.1551.45,', <
' 'c .c .. ,

51.50, 51.53, 51.54, 51.60, 51.61, 51.62, and 51.68), the Staff may require
-

,.

..].'~'';
. N~

. an applicant for a license amendment to submit "such information . . . as
-

'

'. } may be useful in aiding the Commission in complying with section 102(2) of
, .

-

-
-

NEPA" (10 CE.R. 6 51.41). By letter to licensees dated April 14,1978, which,

' '
.,

:. 7 transmitted NRC guidance on spent fuel pool modifications (entitled "Review'

LI r '. and Acceptance of Spent Thel Storage and Handling Applications"), the NRC'n ,r. -

!, ', 9;p .ji oudined the type of information (including environmental information) needed
' ~

.

L 4 . c. " '
' ''.g by the Staff to review spent fuel pool modificadon applications, together with

<

2 ~ ' ',
.* ',

'

acceptance criteria to be used by the Staff in authorizing such modifications.si. ..,) .".
"

Environmental information is outlined on pp. !! 1 and V 1 through V-4. The
.,.

F - T J 5 Applicant here has referenced at least some portions of this guidance document
'

- - -

in submitting lu application."
.

,

7. . -

Notwithstanding its approval and use by the Staff, and the reliance upon it by
-

this Applicant, the NRC guidance document does not constitute a formal regula.
- ,

;
tory requirement. Neither, however, does information provided by the Applicant# ' ..'' '

in response to such guidance constitute an entirely gratuitous submission. For it.

'
.

,

' '
is clear that the Staff envisages using such information in iu review of appil-

'-
; . .

,

, . . , .
,

*

J '

*gq

. '

"taar fnun Applicars to NRC. dated Apr01s,1986, at 3. and anadied Replacement Report at s4, ,

#
14. tmar at 3; Raplacement Repet at 6.

-

' II
The Apr014.1978 lamar was suppiamond by a lamar dated January 18,1979, but the suppismant did not deal

, ,
- '3 .

'
-

wish swironmental irsformaniast'

_ .i
8

. ~ . ..' ' Application leaar area note 49. at 6. 7; Raplacement Report at 1./.. ,

'\
.

*

* ' ,4 - , , ., ,. .
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T.a*M. ,0. .m'W. . |e@e,. g u,.%p c f y@b..,'. ft.: t..C.W fl.t d
Mr a ,'-d ,. cations such as this, and might well request it if not voluntarily supplied by the

.y pcn ec. . ,
Applicant."

,/f.,gc;@f' Y,%
'}|.y[y,r.M.h./."Qp,'$Ijfi[s.d.g[dghN.9?
1|

t

Oiven this situation, it is not surprising that NECNP and Massachusettsjhi.
y
M

.Nrf3,*.'j focused their EA contentions on the failure of the Staff to analyze alternatives,
!

it; % %.K.N.W. .L ph % j -M,S,3 rather than on an alleged failure of the Applicant to analyze alternatives
c5.c. p

i.;

# h [','C[-I*,h"J.''Y.'$ Q"'.f/ d adequately. The Applicant need not submit an environmental report, although it
, N p 'g: 7 i ta i W may be asked by the Staff to provide environmental information." The Staff has_. ,

, t)NY.f. ,"p.'th.U.-[f'; ;
'' **

'?.y;G. $ Q'.,*
d D g. ('f .c '/IfM - the sole regulatory burden of reviewing and analyzing alternatives in a case such

.

as this, and its analysis clearly is a proper subject for litigation. Only because of
the Staff's delay in issuing an EA would contentions worded as are NECNP's13 :h, .y y 'i'" if. Q! .y|, ."'e..; .

,

and Massachusetts' EA contentions become questionable.. , Q;l W.N. 7/.A .% ,,J
'
-

.,' ..i.? '6 J;." M .' f./'/, b .s / F in its Catawba ruling, the Commission emphasized that a major foundation

[,'.b, UMi;i.k2y$i.$i% ' of its holding was to commence the consideration of particular issues as soon as

,..[: ' j ',1 %. | " 9 c f ... J '
'. ,'.W,hr possible, using the Applicant's information as grounds for contentions. There-

, y/Q'; / ',(.1,{ ',7.*|% % s 'j.!
'

, t'" after, when the Staff's review was completed, coritentions could be modifiedL ,

:. / . .g W ', or disposed of, as appropriate (subject to proper standards). Notwithstanding
' '' '|O|,.','

; [ g* | / . 4

;". . ' . .; .
' ',',. , Y'[ .1 the lack of any formal requirement in a case such as this for an applicant to

,

-

u- / .| submit an environmental report, it would appear to be consistent with Catawba#' | ,.

T. to accord the Staff's April 14,1978 guidance with some regulatory significancei- ' . ' *
~ '

i#'i:q and to entertain contentions on the sufficiency of.an applicant's environmen-
.. - 7, ,

"
" . ;' .-]y v. . .|:. ,tj s,

%' tal submissions under those guidelines (or, as applicable, the lack of any such

3y;yf submission). Such contentions have been accepted in cases such as this. See,
,

. s ,

. :,| ('
a -

,

e'.8.. Diablo Canyon..LBP-86 21, supra, 23 NRC at 869 (Mothers for Peace
,

-% ),3, M ; " ",.T ,c|Jj
Contention 1). And, as the Commission observed, such contentions can later be

a
, .;*' "^?'- ' ;c.f J ?!,. ,

', ' 7. . ., . . " , ;t. Q 7 i . ,'!. modified, as appropriate, but at'an early date can serve to permit the commence-
.,

,. . . . ,. , .

.. a .. ment of proceedings.

',.1 ' , ' ' , . y. . % ' ': ,j , - J.A |. ( ' NECNP's and Massachusetts' EA contentions do not, by their terms, focus

'
- . ,

+ -

.g ..: ., y d ; ' ,. . . A .; .% . t. on the Applicant's analysis of alternatives. But they clearly are aimed at the
,

.

. ' , ,' ii ;!/ .,I .' [ , E f ,g substance of the Applicant's analysis, since they criticize the lack of any
,

'

,
* J ' : . . .\ , . ;,,w- : .c % . environmental evaluation of alternatives and claim that the alternatives provide*

t

- ' -
, ~ ?.f. . . ; p ; , , safety advantages. NECNP even sets forth facts undercutting the Applicant's

, s .
''

.
' claim oflack of availability of one of the alternatives (dry-cask storage)." And,9.. . ? . ' . . . '.' ' .. ".. y>c ..

t (,p. *y c. , .";4. . 4 ' f ,p.f, ;'./. .N at the prehearing conference, it became apparent that the time frame in which
. "

- the availability of alternatives should properly be analyzed may be far lengthier
',.. )'J ',' ', , ,y . ' g) ,, . ,'/,1ed.:-

- y than is reflected in the application documents."/ ,: g,. ; c , , . ', . " , , ..a,, .,
.. ,

."

; 'p., 4 -j
. ,. ..

17..g, . p'- g
. , .. $ .a . ..e

.

. - . ,.- . . . . . .. .sc..

, f * 'p * '!b [y . . 9(.ff ( f /y ' [' i see Apal 14.197s staff t.auer m tirarseas "Providma the informade needed w enluate the matters coveredD

Ons domners would laety avoid the rm'y fm NRC qaesuons
-

*,

gBeyond the inrarmenon meompamd by the Apro 14.19n uidance Isaar. ihe surr hu thus far not smstse. * , ,,& ...;' ' ,y a'-
.

y*U, T .]; er . pf; . , , .. t. i, p,. ',-{, e,Q
s

*
./

.

* 96 any informanon on ahernadves in this caos (rt. 95).
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' N s, ~,;, ?gy. t c, s Given the clear intent of these contendons, we perceive the wording used by'N x ", ? 4 T
'

. NECNP and Massachusetts as imprecise, attributable to the absence of an envi-,,
'

I' q'>
ronmental report requirement coupled with the overlay of the Catawba proce-

*-
, .' '' , ,,

J P... dural requirements for contentions. The substance of NECNP's and Mas-.

7. , .:. ' "ll ~' '' ' 4 sachusetts' claims is that the analysis of alternatives thus far is deficient. Con-y .
,

,

-

tentions of this sort have been accepted with far less specificity and basis than
*

,3 n c., , ~,

- ''
'.,, j are provided by NECNP and Massachusetts. See Grand Gulf, ALAB 130, supra,

^
,

' ''

6 AEC at 425 26. Moreover, as the Appeal Board has observed, "[ilt is neither.
,

a'
-

'' '

Congressional nor Commission policy to exclude parties because the niceties. .
'

5.
,, _ of pleading were imperfectly observed. Sounder practice is to decide issues on

"
,

,; ' *

, g, their merits, not to avoid them on technicalities." Houston Lighting and Power
. .

.' Co. (South Texas Project, Units 1 and 2), ALAB 549,9 NRC 644,649 (1979).,

.' |'' 1 For the foregoing reasons, we are accepting the EA contentions of NECNP,

". ,
- 3 ,; and Massachusetts in substance but are rewriting them to constitute a challenge

4
. .|C,, to the adequacy of the Applicant's submission. Given their similarity, we are,.

''

also combining NECNP's and Massachusetts' contentions and are limiting theg' ,

,, ,

., (_ '! approved contention to the two alternatives specifically mentioned therein '17 tist
,,

* - ''

:a ', contention is set forth as Contention 3 in Attachment A to this Order.
.

,

' '

.f ; 5. In 1III.B of its contentions, Vermont asserts an impact of the proposed. ,

- -

amendment on its ability to handle low level waste, as to which it assurnes..
' ,_

f - ,c ' certain responsibilities in 1993. Although as worded the contention appears to
. .

. . , ,

'M '
-

be directed at the "no significant hazards consideration" determination under 104
.

7.'-
*

,

(,._. C.F.R.150.91 (and hence beyond our jurisdiction, except to the extent it might
'-

.
'

* 's . / M' ;. " be considered under 10 C.F.R. 651.104(b)),s7 we inquired what basis Vermont
G a(

'

7, ' ' , ?. y had for its concerns. It could not particularize how Vermont's obligat'ons would,.
^b

be changed, although it sought to examine the environmental impact that might
'

. , 7'

. '',, result (Tr. 139-44, 147). The Staff volunteered that removal of the old racksY "i themselves would perhaps increase the amount of low. level waste (Tr.146) but
' '

' '

added that such removal would occur long before 1993 (Tr.152,153).
-

.,. ,

> - ' '

That being so, we find no basis for this contention and additionally reject it. .

''. -
-

on that ground.,

6. We earlier pointed out that we lack jurisdiction to entertain claims
- '

.-
' ' '' ' . '

' '
concerning the "no significant hazards consideration" determination that the

'

,(
'

,

.

Staff may make pursuant to 10 C.F.R. 5 50.91. We also noted that the Staff
-

, . -
indicated (Tr.110) that it may determine that it need not prepare an EA on

+ '
~

' ,

that same basis - i.e., that an EA is categorically excluded for an action that
'

] involves no significant hazards consideration.10 C.F.R. 6 51.22(c)(9).
If the Staff should determine that an EA is categorically excluded for that

''
.

'' '

rea:on, however, such a determination would be subject to litigation pursuant to
.

,

.
-

* I e
g

.
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,

.. . . , . ..
+; . . ,'':; . ~.v c ,,

.,

.'. .- . . E u :- -
.

M. .h. , W.G 4.t 10 C.F.R. 6 51.104(b). If the Staff were to make such a determination, we would

' ~ ' '=' , . . .

l .MkWh, h,u4.h '$,'/.
. ; . % .; ' :;.: 8 G .h be prepared to consider, albeit on a late filed basis, contentions that challenge

(',/f; .,.,.4fi.i.j,]'ph,/','e 7.*. .1; /,l'3,Q.'yG.:
* '

6g. hig such a determination.
*

)h.M t, ;g.' " ' 'Md In that connection, we note that Vermont Contentions, jjll!.A and III.B.
,

F;'o M. f; .
{,;,2);M'y$M: .My:%.g.k."..h'$'.d would not qualify on other grounds - III.A as inconsistent with 10 C.F.R.
. /.
; q .(? ". r - 4 ;', ;.dj 6 51.23, Ill.B for lack of basis. But NECNP Contentions 1 and 4, to the extent-

j ; t",S'.V ('i f;.'r:;.# /.,j they may be read as challenges to a "no significant hazards consideration" find-
, ,

.

-ing, might well be litigable on the basis of a challenge to a determination under' u , . c, s, , ' , > . c ' 1 ';.. ;'f, ,j. '. ...s. . ,

' ei,'/.'.N:' J ..;J,['k,C'A v p i 10 C.F.R. 6 51.22(c)(9), if they were not litigable on some other basis. Absent
. .

any Staff action, we express no opinion at this time on this question.
. | f' ...; ,[. , .Q. .. , .Y.'[. ,I .'J ,. ,i

'

. ,.a . t , .. , , . ,.. ;
., ..

... ,,.

' . r. s: ', . . . ;. .s... .,s ,

III. STIPULATION BETWEEN PARTIES; r, . _;.a . rJ/, * . q.**f". ,+, ai$'|' [ * ;.j : . , .'-
.

tr : .:. . . : -
%.

i

4 J,, & .- m
.c*

?!> As part of the resolution of issues in the 1977 fuel pool expansion application,
'. , .. .).,". ,.c..

- ,

. 3 , . C..
the parties entered a stipulation of certain facts. LBP-77 54, Appendix A (slip

,P ,..

. @ .' fr'. g'. ,f .d'
, , . < '. ,1,f. c.*,

, !./ - op.) (Aug. 30,1977)." The Applicant, NRC Staff, NECNP, and the State'*

. . ;. i . .' , ' ' : n
'

~:.. . ,

of Vermont were, inter alia, parties to that stipulation. Reflecting Vermont's |

(, , , . 1]
'.. L. >. ,.

O reference to this stipulation as part of the material supporting its contentions,'','f7- .
'

|, ..,

we asked parties and petitioners to address the effects of the stipulation (if any)
<, 'i'' '. .-'

- - - . .

{ at the prehearing conference. Memorandum dated April 14,1987 (unpublished).. L i
'

,- .,
- "

'''
y.,,

') Based on the views of all of the parties and petitioners (Tr.154-68), we
conclude that the stipulation does not bar the Applicant (either on an estor;iel,

, '' ' * - 4-z, ,,
a or a "clean hands doctrine" basis) from seeking the current expansion. We

,

* * ' , ;.- i'

,
- ' . * . also conclude that the stipulation does not by its terms impose any additional

,, y.

, . _ ? ?(j obligation on the Applicant to explore alternatives. We note, however, that the
'N-

.

.' / -(, * '| h ..D,,
*

,.7,

.J' .
stipulation does suggest a need to explore alternatives, but that current regulatory'

,- ,' . - ( .- | '. g . J.d. guidelines also reflect that need. Our admission of NECNP Contention 5 (both
,g . ,,

*

,
.

...

..- sY portions) and Massachusetts Contention !! reflects those guidelines.
o. . ..*'',, .

. . - , ,. ..
, , ..r,.,.''--.c .,. . . , . .. . .. -;- . ,, ., , ,.

,

,. , , . ' , ' . * ; , ,-] IV, SCIIEDULES'

.,
.

, , , .

,. . , .. ., ( * | , ., ,' y. , . t f. Under the hybrid hearing procedures that are to govern this proceeding, a

,

.. ,
. . .- .. . . . .

, , ? ., . |f |
-

- ' ;

period of discovery follows the admission of contentions. Except in exceptional' J i.: *; f. 3 . .,' . ,'',
.fy , - .r,y .. A circumstances, such period shall not exceed 90 days.10 C.F.R. I 2.1111. With"+-

.

respect to the three admitted contentions, we are providing approximately 60
,

', ; .. ' O .f ; - J ; '*
. < . . -

,ej,.; ;,, . ', . bl . 4 3. . . days' discovery, with additional discovery provided for new contentions (if any)' "

'

,' y . . : C g. L , ,; or with respect to the effect of yet-to-be issued Staff documents on existing' '

P..' -

.
contentions. Following discovery, parties are to submit to us "all the facts, data,3 , N . . , . w.

'.),,
'- .

. ,
,

.,<..#y.
*

- .. .

. ;s . . . .

*).
.

' y, .
, ' y U 4 . . v . vg , , -i

" Ahhough the body or tBP 77 54 was p&shed at 6 NRC 436 (1977), Amendu A ens act puWhed (id at
.

'" . [ . * ' ' , ". .? * * [ /*,, . g * ' ; i. . '/
,?A'' ,, . .s :. " ; , , , . , '[ %*

..

;'. ,- '

, ,
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"
, ' 'p -

' 4

O ~ '' ,'. '-.

and arguments that are known to the party at such time" and on which the party+ ' ' ' '" '

proposes to rely with respect to a contention. We are to consider such material at,
*'

; ,'. / ,y -
an oral argument prior to determining whether any issues shall go to hearing.10

. ;. . . .

-

' - .. ,- *

C.F.R. Il 2.11131md 2.1115.
*

f -
.

' # '

'.
'

+. -
?.,,. .

We hereby establish the following schedule:,
, . .

,

-

.'t ; 1. Rrmal discovery commences: Within 5 days of service of
'

,

|
, ,

, .,

"'
,

this Order (approximately. -
.

-

June 1,1987),

| - -
~

2. Nrmal discovery closes August 3,1987 (or' .,
. ,

. (l.c., answers to interrogatories within 45 days of our* -g

received, second round questions acceptance of new contentions,

!. . a.;a ' '
' !

asked and answered, document based on Staff reviewC' , ' '-'
'

c . . -
' production completed, etc.) documents, or within 45 days

.

2 . ,,., ..
..

of the issuance of such.- ,
,'

. '. ,

documents, whichever is later)'
, .

. - ~
3. Filing date for new Within 14 days of service of

,
-

,
,

',- - ,

contentions based on Staff the particular review document*
.

'
_ . review documents

''

f 4 Filing date for oral September 8,1987
''

,
, _ . -

, argument material (tentative),

< c 5. Oral argument (tentative) ' Late September or early
~

s -,,

". '
. -

-

October 1987... . '
' , a

.'
Although we are not at this time consolidating any of the parties, we recognize

3 ,

"
,

the multiple sponsorship of several of the admitted contentions. We expect the- m.
,

'
' parties to coordinate their discovery efforts so that duplicative requests are not'

filed.
4

'a. . .

V. ORDER'

.

-

.
.

-

For the foregoing reasons, it is, this 26th day of May 1987. ORDERED (a ' ' '

1. NECNP Contentions 3 and 5 (both portions), and Massachusetts Con-
.

,

I

tentions I (to the extent it raises risk questions) and II are hereby accepted,-

rewritten as described in the Attachment to this Order,'
'

2.
NECNP Contentions 1, 2, and 4, Massachusetts Contention I (except to

,

the extent it raises risk questions), and all of Vermont's contentions are hereby. . '

rejected.. ,
,

-

o'
,

t *

*
. ,

,

g e b
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,

-N. ; e . .;-
- ,.

, . , .. - ,,
,.

v , - ['..'; [' j ,'?( . '>. O j;'/| g $, $ '.,iyD3. 'The requests for a hearing and petitions for intervention of NECNP and
.e. . . ..

~

i p ?. . , . , ,0. . r. P Massxhusetts. are hereby granted.- NECNP and Massachusetts are admitted
~

6 .,,.' b.'W /.*i|. f' ,. a q - , N..'. $ ,$ ' 6,t.?
. . ,... n

as parties to this proceeding, pursuant to 10 C.F.R. 62.714. Massachusetts isi. n *d f. ;(.t|{ '. cll*c? ~ D. ,-
.

".

,

.
c 4 also admitted as an interested State, pursuant to 10 C.F.R. I 2.715(c) Vermont's,

*/ ; .7. . ,
. ,

( * .:',4 f ''' . p. , . t ;'. (J '. ?[' .',' "ly :jfd'pp@f,%1/72)Q.')6*.g;IUlpi''' ' *

, .T;?f:, peg., request pursuant to 10 C.F.R. I 2.714 is denied. If Vermont wishes to participate

'
..

as an interested State, it should so advise us and we will permit it to do so.

["M , .. .* (,t , ' ';h [ ".' *. Y C *:i 4. A Notice of Hearing, in the form set forth in Attachment B (not

; ? :., |;. . '' | l.. . c ;,s; 9 1 { . , published) to this Order, will be published in the federal Register.
. . .

.
.

.'., . ;i y . F' *. d'j..'.3.:7.
.. .. , 5. Petitions for reconsideration will be considered on the same terms as if~"

.; . . ..

, .. y'. , "f' ( - ( 10 C.F.R. I2.751a were applicable to this proceeding..? ''

I'..;. .. [J:' 4 ' f; . ..;J ''l; ;[.1 ' N j'
.. .

6. This Order is subject to review by the Atomic Safety and Licensing
.

' '
.

,;| /, ' | . , . ' ,.' 3 T, V,g' ,, Appeal Board under the terms of 10 C.F.R. 6 2.714a. A notice of appeal with
., ,

' , ' '. "' ' ' f . f," P | : . , : *[. '. * ,,'. '.q ,. '],.-

accompanying supporting brief must be filed within ten (10) days after service
of this Order. Please note that any appeals must satisfy the criteria set forth ins. .t,;... . > .1 g, -' ,itr - a

,j ,.! - { . . ' ' f ,, p c,Tc'*.- '/3. . p 10 C.F.R. (2.714a(b) or (c), as applicable.
.

- . ;. . E, ,.' , .g . ,;;. . v ;
.

TFE ATOMIC SAFETY AND. .- . . . ,-. "
|

*
.4 ;.sr,...

.. .

.

LICliNSING BOARD
,

'a ' ... . , . . . '''
' , . . .

... . . ,; . ,
i.

. . .

.i' -, - . .
., ,

Charles Bechhoefer, Chairman
-

'* '

< ,- . o
'j

, ,. - 1 ...
ADMINISTRATIVE JUDGE,

-
. ,. . .

-

..
, . , ,

. ,
, ,

.: e,. .. , ,

,
- 4 - .

Glenn O. Bright'

.

ADMINISTRATIVE JUDGE
, ,

7. .' ' . . . ; 8
' * ,

- . , -, *

.
.., /.

._ , ,
. .<. c. ,,

.
. . . . . .. . Dr. James H. Carpenter,

'

| * . g.. . .; .,; , ,

ADMINISTRATIVE JUDGE
..

.' . ' . , . .. ..
,

.- -'

,

.a. ,

- -
.

... . ..- ..
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. ' A'ITACHMENT A. . ,

. . r

.. ..
~

- '-
..

; - 7 .. CONTENTIONS l'" '

:,1 ;,- , . ,
,

.s . - . . ,,
' ' ' w; - . ,T Contention 1-- ,. , ,

. , - (Derintion: NECNP Cont:ntion 3)
'

,

' ' '

i . .

'

The spent fuel po'ol expansion amendment should be denied because, through*

the necessity to use one train of the reactor's residual heat removal system (RHR)
'

,
' '

. ', in addition to the speni fuel cooling system in order to maintain the pool water
- -

~

'
, within the regulatory limits of 1407, the single failure criterion as set fonh in

the General Design Criteria, and particularly Criterion 44, will be violated. The
'

, ..

* ,'
'

, Applicant has not established that its proposed method of spent fuel pool cooling*
, ; .

,:. '

ensures that both the fuel pool cooling system and the reactor cooling system
- '

. .;
" '

,; are single failure proof.,
, ,

,

', .7 ~ ; , ,
*

.

' '

Contention 2
' '

,' ' '

.' ,' (Derivation: NECNP Contention 5, Massachusetts Contention I)., ,

The proposed amendment would create a situation in which consequences and. .c
''

.
'k"

risks of a hypothesized accident (hydrogen detonation in the reactor building)
-;

a would be greater than those previously evaluated in connection with the Vermont,,

*
~ , ,

;, y. . . ;, . Yankee reactor. This risk is suf6cient,to constitute the proposed amendment,
,

', | ' r ', as a "major federal action significantly affecting the quality of the human
' *-

, .

% '

environment" and requiring preparation and issuance of an Environmental
- - -

e1 (
,. . Impact Statement prior to approval of the amendment.

--
,

.
. .

'

v - Contention 3.

-

(Derivation: NECNP Contention 5. Massachusetts Contention II)
, ,

The Applicant has failed to submit an adequate analysis of alternatives'
'

to the proposed action, as required by Il102(2)(C) and 102(2)(E) of the'

,.

.
-

National Environmental Policy Act,42 U.S.C. {{4332(2)(C) and 4332(2)(E),- .
. and implementing NRC regulations or guidelines. Speci6cally, the Applicant

, . . t . has failed to analyze adequately the alternatives of (1) dry-cask storage and (2)
'

independent pool storage. Both of these alternatives are available options and
* <

provide obvious safety advantages over the instant proposal.
. .

,' [ Attachment B has been omitted from this publication but can be found in the,

NRC Public Document Room,1717 lj Street, NW, Washington, DC 20555.],
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UNITED STATES OF AMERICA
.

,3;'tDf;.I'/;'h;''[',%f'!N,/g!*N'I.' NUCLEAR REGULATORY COMMISSION"

,

, : . . . o. . . - g . 1.y; >

, , ,. q ' ., .;. ' :. . ,7. f . . ., . . .
:. ,*

". .

> .....
... . .' .

,.

n . 9 , . . , ,' [ ' ADMINISTRATIVE LAW JUDGE..;.:.4 '. -
.

<.-
.

- . . , -

. . ; . . ., ;;.":,;,' 1: : . .c . ,
.,

. 3 . ; || ,
'

; . , . . . ,

' ". */
'

.. , 'm >
Ivan W. Smith< d. }' ;'-|. .'.;. .e .* ,. c } . ,'.. . . [ ' '.,,.

'

- .y .*
3,a . < ...,..>o,..- .

. -.;.
..

, .. .c . . ,
. . . . . . . :p, * ;. u '. .

; / '. ,~
. s n. . (.

- W., . ; .
.. ~ h . . . ' ' . , ' . . .

. . : .,s.' -

J In the Matter of Docket No. 3016055 SP*

- - . ?, . , , .,. | [ ., < . . 6W!. . 6 ' f . . ' . ;.,*
' 1 '' s* i.,.

(ASLBP No. 87 545 01.SP)f ,

w. . .
.. .. . .

,. .. . - - .' f i. ;; .;i. ; (BML No. 3419089-01)'

lI~ 'e ? h! e .'. (EA 86155)''
. . , .. <- ' . .. ... ,. .. . .. . .a.. t . ..

'''
,, ..

- * ' . '~f. ADVANCED MEDICAL SYSTEMS,INC.-

s

" ' . (One Factory Row-
.

. '. . , . . .

Geneva, Ohlo 44041) May 4,1987' - *
.

- -
.. ..

- ., ;
. ,

. .
.. . .

>. -

., ,. .

MEMORANDUM AND ORDER CONCERNING NRC1' ' '- * -

,

STAFF'S MOTION FOR STAY OF PROCEEDING
.

;
'

-
>

. . - .. ..

. . . .
.

.t .. .'; ' . ' . 1. I. BACKGROUND'
-

' .. . , ..,.,.. . .

. .
. - ,.. .

Advanced Medical Systems, Inc. (AMS), of Geneva, Ohio, is authorized by4 .| .f . . . . .f., , ', (
. ".. .

t',
-

., ,,,

an NRC byproduct material license to possess and use cobalt-60 and cesium 137, '' in the manufacture, installation, and servicing of radiography and teletherapy

-

. , . . , .
, . - .,e;

- ' *
' ,

. ,
,

' . . ' .' , : . . I( ', ' ' '.
'' - -

. . .,

L devices. On October 10, 1986, the Director of the Office of Inspeqtion and- /. . . . .
i 3 'c f.: Enforcement issued an immediately effective order suspending AMS' authority* ' '' -.

.
,

' Q"'
, ,

' y,
,

under the license to install, service, maintain, or dismantle the devices.
' ' ' ''

.. .

. |- };[ ,. AMS demanded a hearing. Before the proceeding progressed very far, the,'' *- .-
, ,. ,

NRC Staff administratively relaxed the terms of the order. Licensee is now au-. '. ' c . . .* . . . . . '.'2.
- * '

6 -.
...

.;a thorized to resume the susp:nded activities, but under new conditions.' Counsel
.~

. ' . '
* .-, .. . . .,

. .

" . ; ,7 , . for the parties have reported during several informal prehearing conferencesi. t. ; .? .' e ' ' ', , ' " *
'

.
.,.

, , . . ,1,. that, despite the relaxation of the suspension order, there are legal and factualS . .4' 9 ' . ' , ,' .. f- .

n'),(.' [ ,li. V .~1 .y } I,*',. {, issues remaining to be heard. 'Ihose issues have never been sufficiently defined.: j
< -

, . . .t, , , . .. -
.. , ,

.. . . . , m .,.,.s. ,
.

*
5 - ,

~~

Lanar ficrn Reaxmal Adm$ustrator James o. Keppler to Advarred Me& cal sysians. Inc., Fdnery 2.19s7.
.,
'~ I

,
,

' ~

.
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'*
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,

' , - , . e, ?, s.''
s

'

because, at the informal request of the Department of Justice, and with theP-
~ ..

' ' ,
. *

.

<
'" . [ . , consent of AMS, prehearing conferences were postponed. Ibrmal disc,overy has7,3];.

'' > '

'y'. >

1.: not yet been authorized, although the Staff had begun voluntarily providing in *
[~J.}e

,, .

">,3 'N'. formation to AMS.-- t ..,

', '; '
'#.- ,/ - *,

. c .', Q On March 9 the Department formally requested NRC Deputy General Counsel.'
' '

< ,,
,,

James P. Murray to seek a stay of this proceeding.8 On March 19 the Staff filed, ,
'

. '< j the instant motion appending the Department's request and adding the Staff's.. ,, ,,
'' ,u'-

, , , ' ' ' own arguments for a stay.8 AMS opposes a stay.'

, , ne Department's request explains that its Criminal Division received a case.w. -
.

4 ' '
' ', ', . ' , - referral from the NRC's Of6ce of Investigadons in August 1986, but that the. .

__

- -,' - Department then deferred action pending the NRC's investigation because the,. ,,

!,, 3, . ' 9 allegations presented immediate public health and safety concerns. Noting that..
,.

. ..,

- -
. "','

,

operations under conditions that have apparently resolved those health and safety

'

the NRC has since issued the suspension order and has permined resumption of_ ,

a ' c. ' - ..., .

J: ' '* * *
concerns, the Department now wishes to proceed on the earlier allegations and,

17 . /
" ' ' '

on more recent allegations. The Department notes further that this. proceedingm, , .
'

;I- 1# w has advanced to the point where AMS will have the right to make discovery
- . 3., , ,

''

,
. 4. demands of materials developed by NRC's Staff of6ces to the detriment of the'. ,

'

) criminal investigation. For example, the Department represenu that there is a
'

, - .

' . ' . "grave risk" that witness statements .a' nd other information may be unnecessarily
' '

~,

d[~f ,
~

.' and prematurely disclosed to criminal targeu through administrative discovery in. <*,,

-
'

'. . ..,

'

-,3.:p'}
. this proceeding. The problem arises because discovery under the Federal Rules

' . , .
.,

. of Civil Procedure, and by analogy.the NRC discovery rules, is much more,

.,* 2 -y ;.' : liberal than the Federal Rule of Criminal Procedure 16. See, e.g.,4A Moore's* s
, ,, ,

~: r. -. ; )<*. Federal Practice 4 34.04 (2d ed.1984).
<, .

De NRC Staff has accepted the Department's representations and moves
' ' -

, ,
' ''h that this proceeding be stayed until the completion of the ongoing criminal

- -
3

' 'e '

'
'

investigation of AMS and any prosecution by the Department of Justice, ne
/' '

Staff recognizes that an open ended stay may raise due process questions, but,

'
'

' -

suggests that the stay need not be extended beyond a reasonable time because
resumption of the heanng is within the discretion of the NRC. De Staff believesr,

that since AMS may now perform its normal business under the cond.itions'.
,.

of the relaxed suspension order, a stay would not be unduly burdensome on,
-

AMS. Staff Motion at 7 8., ,

AMS opposes the mouon for a stay on two principal grounds: (1) the motions .,
!,

, ,,

'

', . . is without adequate evidentiary support, and (2) a long stay could prejudice
,; AMS by delaying the discovery essential to its defense. Significantly, AMS does

' < . ,
,

" '

. 8
!anar frorn waan F. weld. Amuurs Ameriwy censral. Cnmmal Divinan. By Viesana Toenans. Depty-

Asmswa Aactney ounmul. U.s. Depasunes or Jususe. to Jarnas P. Wany, Asociais General Counsel. Nuclear'

, , ' , Regulawry e
'

_ Manh 9.1987.
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f. ,
-

not assert a 6nancial burden in operating under the unwanted conditions of the'i' -

Y7' M ' S*
relaxed suspension order. In fact, AMS disdains an economic defense on the

..

b?)f.p.W,N,[M d.k':#INi 3'd'.NP{.Wsh,j.9; I. jl(N 6 .p,>.J, %h,.W, *d .}
t -

grounds that it is irrelevant to the due process issue of delayed discovery. AMS
y,s

7}
'

.

a
,

.'t Brief at 5-6, 10 11.'

. u;. >.;; w.+ ; w. ; . .. y..

, ..v. - ,c . . . . ..s, m. ,,

,, > .,y.;y, . .$, '/. , %; N -( t . .. '. . '1.:. ' .f II. DISCUSSION
. . -

- -w.,.

.'. 1
. . . ...m '. ,. . , . - ~;. . . || ,; ;a .

-

.;
.

A. Evidentiary Basis for Stay
..

.

. , , . . m y c. ; . . ., J .9 . . , t.y|., .

. . . . .? . . - . , . ,':

' $ [ - [. . .' y .,, ?.h '|9]:]
. , , . . . , . .

; 1.' !, AMS challenges even the authenticity of the March 9 letter from the Depart-'

7,9 ',,', ' ; >
. }; ment of Justice, which according to AMS was "supposedly issued by a William

,

~,o;";, . . .' f, ' , ' '. i
1

,4.>...,.-],i'y'n.i,h,''..,;
.,

.? F. Weld who is apparendy an Assistant General Counsel in the Criminal Divi-

',
' ; q ,. r,, .j ; sion . . . ." AMS Brief at 2.-

,

., , , ; . ' - , q a 4,. . ;' . ij 'Ihere is no reasonable doubt that there really is a William F. Weld, who is
-

. . . ' .
.

. .

', ; an Assistant Attorney General of the Department of Justice, and that his Deputy,"' :.. 4 .
' ' '

. ,, ,.

,- ; . % , ' ".j Victoria Toensing, signed the March 9 letter to Mr. Murray requesting the
.. !. stay. Nor is there reasonable doubt that there actually is a criminal investigation' '

,

'

. - A 1 into the activities of the Licensee here and that the statements to that effect
<.. ' "'

; contained in the letter and the motion are generally accurate. Nevertheless, the.
. .

matter is a very signi6 cant concern to the Licensee. AMS is entided to be
,

'

...

O assured that the motion for a stay has a solid evidentiary footing.
~, 1 ,. . ,,

s

.' In Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and*

,,'
2), ALAB 735,18 NRC 19 (1983), the Appeal Board refused to accept the'J * -

'

. ' ' " generalized representation of counsel that premature disclosure of matters under't- '

,.,, , ,

investigation by the Of6cc of Investigations could seriously compromise those
*, '

,
. ,.

, .,

f|<'? y'i. ;' investigations. Id. at 23 24. Affidavits of of6cials having first hand knowledge' '

,s.;.....'.. of the impact of such disclosure were deemed esseritial to Staff efforts to prevent'' !- - ,
* '

,

. '

. . un. , . ' ' ' . . .. i J . disclosure. Id., ' . .' .
,

, {i| * ' i ' '. 4 ' . . [ ,' " Accordingly, in the order below, the Staff is granted an opportunity to provide'

.. ,

. . 5 .. . affidavits in support of its motion consistent with the Appeal Board's discussion
,,

'| . , * - ' :? , ( . . ' : c . ,. ,

.';.'- c' ; f .. * in Byron. Id. In the meantime, however, to spare AMS further procedural delay*.. ,,

4 in this proceeding, I assume the authenticity of the March 9,1987 letter from the: . : ,. ? .' ; ,i f.".,...
,' *

.

. .
f ,

Department of Justice. I also assume that the criminal investigation alluded to...'.3f , ; ".' J,,-| - -
. .

,

'. , ' . . ' y ,1, .; in the letter and in the Staff's motion are based essentially on the same factual'
-. .

2 .' ,- * . .T allegations at issue in the NRC civil proceeding at hand.*

; |< . . ,
-

, .'
. .,., ,

,u .,,..:...'.. ,'
. . . . ' t. ,:;.s .' ( (' i

" .-.:. ; ' .

'

B. Authority to Stay NRC Proceeding', ,? .-.*4 ,.

. . p ;- * :. ;
p , . . . I.. s :.,> , e; -

. ,. ,

,- , , . p. .,il 'j:"i." ( <' d ',' n AMS does not dispate the authority of the NRC to stay the proceeding; its j
': C; .* ..": argument is directed to the unfairness of any such stay. The NRC Staff, citing j

*

;s-
. ,

'

Landis v. North American Co.,299 U.S. 248,254 55 (1936), correctly asserts> '

,
.y,

,- i
s

.
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d. . . ,
~

,.: /' .

*

'' " ' '-

that it is well established that courts may stay a civil proceeding if the harm'' '

,4 from staying the civil proceeding is outweighed by the difficulty imposed on the-

'h i'
' '

. criminal proceeding if both are permitted to go forward simultaneously, biotion'
. .

.

' '~ . . , , .- -: at 6.-

IY '
' '

De NRC Staff also forthrightly acknowledges that, as the party seeking' ..'M /
, the stay, it "must make a clear case of hardship or inequity in being required

-
,

'+ *

'
. to go forward if there is even a fair possibility that the stay for which he,

, , ,
'~ ~

prays will work damage to someone else." hiotion at 6, citing Landis v. North 's, .
,

' ,

'

American. supra, 299 U.S. at 254 55. De Staff also concedes that the NRC- -

' '

is not required to suspend its administrative proceeding because of a' criminal,,
' '

investigation into the same matter, biotion at 5, citing General Public Utilities-

'
,| Nuclear Corp. (nree hiile Island Nuclear Station, Unit 2), CL183 24,18 NRC

-,
4, , . , '

- ~, 315, 318 (1983).
,

-

1 In the General Public Utilities decision, the Commission declined to quash
-..m

.

.

'

-

administrative investigative subpoenas inquiring into the Dil 2 leak rate mat-. .
'

|
' '

.
-

; -

1er. De Commission, relying upon SEC v. Dresser Industries, Inc., 628 F.2d
.

'
y.

1368 (D.C. Cir.1980) (en banc), cert. denied,449 U.S. 993 (1980), explained
"

4

' C "
, - that the NRC, as did the Securities and Exchange Commission in the Dresser.

' '+ - '
case, had a mandate to make investigations promptly for the protection of the. %

* '

public, which mandate should not be blocked because of a Grand Jury inquiry,_

into the same matter. In United States v. Kordel,397 U.S.1 (1970), also cited in
., . .s - '.

, .p

7. the General Public Utilities decision, the Court held that a governmental agency' '

such as the FDA need not invariably choose either to forego recommending a;,,, ; ,-
, ,

- - y,f
,

criminal prosecution once it seeks civil relief, or to defer its civil proceedings,, ,

-

pending the ultimad outcorne of the criminal trial. /d. at 9,10.
'

, .
,

While the Commission, in General Public Utilities, declined to suspend its
<

'
civil proceeding solely on the basis of the Grand Jury's inquiry, it went on

-

. 4

to consider whether the parallel investigations would "demonstrably prejudice
'

substantial rights of the investigated parties." Supra.18 NRC at 323 24. Again
- '

drawing upon SEC v. Dresser for its rationale, the Commission acknowledged
that the constitutional privilege against self. incrimination might requite a stay of

.
.

the civil proceeding. Nevertheless, the Commission decided that, as in Dresser,.
s

a weak case for staying the administrative proceeding was made, and, as noted,
declined to stay the NRC investigation.,

S. De decisions of the Commission in General Public Utilities and the courts
.

in SEC v. Dresser and United States v. Kordel, relied upon by the Staff, provide:

incomplete guidance in this proceedirig. Rose decisions establish only that it is

'
within my discretion to stay the civil proceeding before me if substantial rights

,
,

, are threatened, and that, where the public interest requires going forward, a civil
proceeding need not be stayed pending the complet'on of the parallel criminal
matter. Factually the instant proceeding is quite different from the cited cases, in-

the General Public Utilities case and those cited there, the targets of the parallel,

.
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(/h'$.,;,Rr5$.$g gf 0[Q,,:;';fgy, .-y y .;
. ,

-

,

^Z investigations sought the stay. In this case the Government seeks the stay. Unlikeg'? *[h); g

$-fk.N.MQ|N. N ?%' hg[i.h M*;@M
A <" d- the situations in the cited cases, in this proceeding there is no immediate public

,

.

M.f." ,.n . M/p.' fJ .W interest in a stay. As all parties agree, the immediate public health and safety
.

> 'h]E. -, f.2$$~0. aspects of the proceeding have been satisfied by the conditions of th: Regional'

' .'. '' , +;y N ;w. * Ny-S. p',;'. p';f * '-
Administrator's action relaxing the suspension order.

( f... c .; r;, { >> * y . ,;.
.

.
,

. . , . , ~ ... s... . . .~-

, ' , . , * I(|{y . ,. l].$ . '' N ('i 'c , C. Legal Standards for Balancing the Government Need for a Stayh,#. }, ,
'

.

' ' , . . . f, . . '.; Against the Licensee's Need for an Undelayed Proceeding./ ' ' , . . .
*

.., ...

;; .. :n". |', Q, ' ; y, . ., ';
s, ''. . ,. . t _: b

, _,
In a recent case cited by the NRC Staff (at 6), United States v. Eight Thousand

' '| }: W''. ~. ' .Q; f ' ;; 'j ,~._ J Eight Hundred and Fifty Dollars ($8,850),461 U.S. 555 (1983), the Supreme.
,

- .

, . .. ' . . ,7 ; ,(j, ',. e ' L,,,.|if,,';
; f ,;W,

Court described the test to be applied in determining whether a delay in bringing'

; the government's administrative proceeding prejudiced the defendant's rights to
. , , * i , . . " ;. g ; ,, . . .,. r ;'; a speedy trial. 'Ihe similarities in the proceeAng here against AMS and the case

* ' g. . ,.
*

;
g, c .

, . , . ,, 7 v .. 3 in $8,850 provide useful guidance. In 15,850 the Customs Service (under the
s .,

,
,

'..?- ; Bank Secrecy Act of 1970), before ar.y hearing, seized the money at issue from'.
' '

j ,

. . ' . . . the defendant upon her entry into the United States. In this proceeding, the NRC

- -

;
" '

-- - . -

, . . ' ' '
.

' Staff, by imposing the immediately effective suspension order against AMS,' * >

''
seized its relief before any hearing, notwithstanding the partial relaxation of' "- < .

-. , .
,'

.I that order later. In $8,850, the government delayed some 18 months in bringing** * -
.

its civil forfeiture action against the defendant. In this case, the stay sought by'. -

'

.' '
the Government could amount'to a similar delay in AMS' hearing. In $8,850,':

, ' , ..-. .,

as in this proceeding, the Government sought to justify the delay in going'
-

.
, ,

forward with the administrative proceeding by arguing that the parallel criminal, . ' . .f ;
*

. , ' ,

.' proceeding justified the delay because of concern for improper opportunities for- ' - '
. - - .s,

h . ~ .'.', ', ' ' . ' ,

,

,,.)',','' ; the defendant to discover administratively the details of the pending criminal.
, ,

,
,, ' , - case. ld. at $67.

,
' .-

.
' ' ''

, g 1 ; ,w' 'Ihe Coun in $8,850 recalled that, in Barker v. Wingo 407 U.S. 514
*

.- ..

. ', .. '( q.( ,,L ,f.,''.','*',
* *

(1972), it had established a balancing test composed of weighing four factors. .

'M'.O. / .:
~ for determining when the government has abridged the right to a speedy'

. s.

, * ' ' ,;*,. '' . .', '.'.. '' trial. The "Barker test" factors were: length of the delay, the reason for the.'i ,.
.

.

.'.,;,.; (i
,

, '*{ j ' J ., ? ,, " - '
delay, the defendant's assertion of his right to a trial, and pejudice to the,f.| ' '

..
,

'/ . .i defendant. $8,850, supra,461 U.S. at 564.-
.

,, o.,-,. ,, . . ,

., ia. ,* m. ., . . , -..
-*

.,

1. Length of Delay'.. : '';n,., . . . . . . ' , .
'

- L.,
,

.
*' 4 '., ' . ' ' j .e.' ; . . . t. i. , ,9 In $8,850 the Court considered being deprived of such a sum of money over

'

., ,,

'. . 't . . . .; , ,. ,'...- ' 5 . ;. y s . ,18 months was a significant burden. But the Court acknowledged that when a'**
,

,

' ' '
delay becomes presumptively improper depends upon the facts of a particular

- E i' , . ' T
./ 3 ; ,. ,; ' . . . ; ;. .. ,%-

-

' , . ' . - '
* '' * ''

; case. In this case, as noted above, AMS does not assert a Snancial burden. In*

,.
; considering the length of a possible delay sought by the Government in this' ' -

.

L

.
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4' proceeding, I am guided most by the amount of injury any such delay mights
.''

- 3:
" ' ;y ;,. impose upon the Licensee in defending the charges against'it.,

( .{ . , , - .[ b. ;." ' .;
' '

* -
,

,~;~
2. Reason For Delay

'

x

. ' , \
' >''

The Government in the instant proceeding.has advanced a traditional and~ ,
" '

<i '-

appropriate reason for seeking a delay, as discussed above. An argument could
-

,'
'

- be advanced that a total stay of the proceeding is unwarmnted, as compared
, . , ' , -

to, for example, going forward under a protective order, or limiting discovery
'

, ,

3 to noncriminal aspects of the proceeding. But as I understand the facts now3
, .

available to me, a distinction between the noncriminal and the civil aspects-u
' , . . m

A
. '',, ,' ij of the matter cannot now be easily made. As to a protective order, no party.

:, ', has suggested that approach. Ibr the short term of the stay imposed below, the.,

'
, problems of devising and administering a protective order outweigh any benefits

-'

- '
. . s to be realized.f. .

( |' v It does not appear that the Government has failed to move expeditiously on
'

'
'.

.

', s'. , both the civil and criminal tracks. The period between the time that the Depart.
'

* '-
'

' |, ment first reported that it wanted a postponement to consider the consequences
'-.

of civil discovery in the NRC proceeding, until its March 9 formal request for' ', ,

!. a stay, and then until the Staff's March 19 motion for the stay was only a few,e.
' " ' '

weeks. Presumably the request for a stay was not lightly made. The time in
, c . ] ', *

'
seeking it would reflect the fact that.the idea was carefully considered before-.

.
o. ,

hand., ,. ,
,, ry. .

~ ,-
, ,

-

< r. .
,

,

,

,

,- 3. Ucenste's Assertion ofits Right to a Prompt Hearing
*

..
, 4

, ,

- The Court in 38,850 found that the defendant there did not avail herself of her
-

remedies to ensure an earlyjudicial hearing on her rights. No such finding can be
- -

'

, . made in this proceeding. AMS has moved the proceeding along as expeditiously",
-

as possible. While counsel for AMS did not oppose the requests for continuances,
,r

the delays were not long. Counsel's acquiescence in those delays was no more
than normal professional courtesy. In any event, AMS is now demanding a

; prompt hearing..

r.,.

, .

4 Prejudice to the Ucenste
.

The final "Barker test" factor is whether AMS will be prejudiced by any'

significant delay in the NRC proceeding. AMS asserts that it has a discovery
plan it wishes to pursue and that if denied its opportunity for discovery, its

.

.
defense will be irreparably harmed "as memories of key witnesses will inevitably
fade." The Court in 38,850 looked to whether the delay in the civil proceeding,

.
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.

.y. e 7 .,;.7 . '. g, | '. . c @,l'. .S.; : hampered the defendant there in presenting its defense, for example, through theJ.h.
'

.g : ,u <;. . ,;
. . .

lo:,s of a witness or other evidence. Finding that the defendant had not alleged -

6'h/[.f.''j;[.[,.;ccy.,g.,g.;,[Df%., that the delay affecW. her ability to defend against the government's civil action, '

'
.

j.'H . amen 7,M . ., .yp {.@ .#,v.. the decision was rendered against her. Id.,461 l'.S. at 569.
.

.h 'hb in contrast, the Commission in General Public Utilities expressed its concern
f.fMy;.s ~., y . , g .. d ry, q. c.

,

that "the recollection of individuals may be fading with the passage of time, and.

'

,n,

.,, ' * s . .| .x ' 4 , 'M delaying the NRC's investigation any longer could seriously prejudice the NRC's* ., ;-

,

'- e
, ' , ' ability to resolve this matter." Supra,18 NRC at 325. See also SEC v. Dresser,

' . . , f ,
,

. "4 (,'.c ,1 . .. supra,628 F.2d at 1377.i-' '.t ,,

. , .
- AhtS' concern about its ability to prepare its defense after a long delay is well

,
y. , ~. , (. '*

.,
.; '-7,

. , .
- ' Q.,' . , '; '..

founded. Memories do fade. Wimesses become unavailable and documents are
-' * * "

; a, ;i . g. . .

lost. The Staff's case seems to depend relatively little on technical documents
,.

'

, ^ , , "
* '

,

.|1 and other objective, enduring evidentiary records. This proceeding seems to.5. ..| , j!,- ' , .7 ,

depend more upon human mot.vation, memories, and perceptions than most''
. 4' - ., ..-

conducted by the NRC. This is precisely the type of evidence I have found to be'. ', ,. f , **' .-,

the most perishable in NRC proceedings. Metropolitan Edison Co. (Three Mile
,

1 .' >(,- m; . .

*

- ' ' ' . ', *:' Island Nue'. ear Statior', Unit 1), Partial Initial Decision (Reopencil Proceeding),'
' '

,' LBP 82-56,16 NRC 281 (1982), and Partial Initial Decision on the Remanded'' ' ' * ''- --

Is.ue of the Dieckamp Mailgram, LBP 85 30,22 NRC 332 (1985). A long delay"

.
. . .

in the civil aspects of the proceeding will have the dangerods potential of fatally' - *

impai ing Licensee's ability to mount a defense. If such be the case, tlie NRC'. r'

. _,
.

Staff may rlso be impaired in its ability to impose the relief it deems needed in' ' *-

the pubhc interett.'
-

~ ,' -
' - I have not accepted the Staff's statemrat that "AMS it fully aware of the

,

Staff's evidentiary case." Motion at 9. raat statement is contradicted by the' -
..

,
,, ,

very grounds asserted for the motion, i.e., civil discovery will disclose more'
,

,

' ' Information about the Staff's case to the detriment of the Government's criminal*
.

,

.' investigation. Nor do I understand the Staff's next assertion: "A delay in the'
.. ,. ,..,," *''! ,' hearing will not affect the evidence which AMS seeks to challenge."Id. True,

.'''.i'
'

', -
.

. ,

while the delay may not affect the nature of the evidence the Staff may present.
c - .
"

4 ' E. j. O,j for AMS to challenge, a long delay would affect AMS' ability to challenge that
. y

, ,

'. ., . '".,
. ,/. :

evidence.'e .' .., . - ,
- .. ,- ,,

*.. :" -
,

, ' [- [ ' ,'.' '!.'' III. CONCLUSION'

.

,
,

i*'' There is no basis to believe that the Licensee in this proceeding has any
'

.-
~

, , ,

scheme or plan to use the NRC discovery process to frustrate the Government's' '*, .

,
.

'.' .'N- ," criminal investigation. In many of the cases touching on the tension between a'
-

, .
'~

,* G^ j,.' criminal target's broad discovery rights in a related civil proceeding, and the very*

limited rights to discover in a criminal proceeding, there has been a solid b.ais
~

' '., , : # . .- - . , -
.

,,

to fear that the target would abuse the civil process to discover for the criminal
,

, . ' ', ,
' ' ,

, ,- . ,-
,

s

'b
,
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proceeding. Ibr example in the frequently cited case of Campbell v. Eastland,-

P . .-'

307 F.2d 478 (5th Cir.1962), the court viewed with suspicion the discovery,

';. , ; ,1 0
, efforts of a taxpayer who, knowing he was the target of a criminal proceeding,

'

3 . initiated a civil suit for a refund of the taxes in issue. The court inferred the.u - '. -
~ , .

# '

, .'' ,' '

a "dodge" to gain advance information over the criminal proceeding. Id. at 483,

,.: filing of the civil suit and the motion for discovery were tactical maneuvers and,

," -
. .

h- . '.
*

'
' ' ~ 487,490; distinguishing Frazier v. Phinney,24 F.R.D. 406 (S.D. Tcx.1959), and

. '
, .,

\. .. ~

Commissioner v. Licavoli,252 F.2d 268 (6th Cir.1958) (taxpayers were targets.

.
' -

.-

-
' ' of criminal proceedings and involuntary defendants in tax deficiency suits)..

'

, , In this proceeding, AMS is an involuntary party to a proceeding brought {
.

- -

.= t*

by the NRC and is entitled to all due-process rights consistent with the public |
-

-3.'".
'

interest in the criminal investigation. !
, - c

,''" '
*

-

. , As noted, the Department requested an open-ended stay until the conclusion.

J, of any criminal prosecution. The Staff supported that request although it sug.
- -

'

.
. gested that some earlier, unspecified resumption might be appropriate. Neither

-

' '

c . k .J''**' discusses anything short of a total stay, e.g., the possibility of a protective order,
- .c -

'

answering interrogatories under seal, or other forms of limited discovery. This is-,

'
. , . '

not surprising because the NRC Staff already has what it needs by way of relief
- ,. - - - * -

' '

, , and possibly by way of information. But the Government's position shows an !
' - -

insensitivity to the due process rights of the Licensee. Having failed to request
"

7

. jg y "

anything short of an absolute stay for as long as the Department wishes, it fal:s,

c , s
~

upon me to fashion a more reasonable solution,' which may or may not serve
' :. ',

. the Government's convenience., -
'

~ , ,'
. ,

/ . .

* '

i
'

, '- ' ' ' * A_.,

IV. ORDER-
, , . . .,

* '
*

. This proceeding is stayed until August 15,1987. The stay, however, is subject
y

,
-

to the Staff's filing supporting affidavits for the stay as discussed above on orc
'

before June 1,1987.
. . . . ' The Staff may file a modon for a continuation of the stay, but any such

-q -- motion shall be supported by affidavits, shall report the expected time needed
' '

to complete the crimmal investigation, and any other information beanng on'
. s s

, , the reasonableness of the length of any continuation. In the event a motion,

*

to continue the stay is filed, arguments may be presented on whether relief, y

short of an absolute stay will serve the Government's needs. Ibr example,,
,

the feasibility of an vrder limiting information to AMS' counsel, responses to
. .

discovery kept t nder seal until the conclusion of the criminal investigation, or,. . .

,

'

.
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Delfinger v. MiscAell. 442 F.2d 782. 787 (D.C. Cir.1971); Meswely v. McClaib. 426 F.2d 664. 672
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(D.C. ".ir.1970).,,
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- '. t. , . . , *, L . ; ^ . f . 9 permitting discovery only on specifically defined subject. matter areas may be
' '

, ' ,
.,.,*.,%.g- .. d 8 . . g e. % .**

.kMri.';',').',~'h,v,3'..'p..-},C.'.,;\,:,j
. relevant to any such motion..f. ..g '.3 1;.. r . r

- 'Nd''d70T$j In the meantime, as a condition of granting this stay, the NRC Staff shall*

.
,, . , . .

carefully preserve all evidence that would otherwise be available to AMS in
.

-{p. ,.;..~. . : .-y .e- y L.
e ; ' s + ,yi.c. '. . , . . r. . n. . pqy>, %.. m. ,.h.
- .

. r A . . y. 7.' discovery and make a particular effort to identify and preserve evidence that
<. -.. .

'.c.;c :i
.5,ep.g,g(,,d,!

.a

: 8..f,4M' i' '.n.g. g t. E
,e.

. ,

v t.. .g ,

,
7 s. s .. e. g ., .

} ;| ' ' y '.. . Nf.', .Q'f.M;'||iNS.'M ' ?,", ?.'fi ' l might be exculpatory to AMS.

s . . - ; ' . . ,,,' v* ;'.:;. 3.a . ?? ;R f,.
4 .. ,. ; IT IS SO ORDERED.<
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