NUCLEAR REGULATORY COMMISSION
ISSUANCES

OPINIONS AND DECISIONS OF THE
NUCLEAR REGULATORY COMMISSION
WITH SELECTED ORDERS

July 1, 1986 - December 31, 1985

Volume 24
Pages 1 - 930

1
4030183 86123
NUREG PDR

880
PDR
0750 R




- —

| .

ROUTING AND TRANSMITTAL SLP JMY?

Date

TO: wm office lm::.”m number,

1.

r

b %

.
File Note and Returmn
For Clearance Per Conversation
For Correction Prepare Reply

For Your Informadion See Me

Investigate

Signature

s
Jhe

Hind sl 1o
o ML G

o vt

Juetly
NUREE 0150, Vel 24

bl i
e

DO NOT use this form as a RECORD of spprovals, concurrences, disposals,
clearances, and similar actions

FROM: (Name, org. symbol, Agency/Post)

Sl Reeran

" Room No —Bldg

)33‘5&5

' Pn-{oj

OPTIONAL FORM 41 (Rev. 7-76)
Pros:rbed “‘w
FPaR 40 C 101-11.206

)




COMMISSIONERS

Lando W. Zech, Jr., Chairman®
Thomas M. Roberts
James K. Asselstine

Frederick M. Bernthal
Kenneth M. Carr**

Victor Stello, Executive Director for Operations
William C. Parler, General Counsel

Alan S. Rosenthal, Chairman, Atomic Safety & Licensing Appeal Panel
B. Paul Cotter, Chairman, Atomic Safety & Licensing Board Panel

*Mr. Zech began serving as Chairman on July 1, 1986
s*0qr. Carr began serving as Commissioner on August 14, 1986,

i




Available from

Superintendent of Documents
U S Government Printing Otfice
Post Otfice Box 37082
Washington, D.C. 20013-7082

A vear's subscription consists of 12 softbound issues,

4 indexes, and 4 hardbound editions for this publication.

Single copies of this publication
are available from Nationa! Technical
Information Service, Springfieid, VA 22161

Errors in this publication may be reported to the
Division of Publications Services
Office of Administration and Resources Management
U.S. Nuclear Regulatory Commussion
Washington, DC
(301 492-8925)



ATOMIC SAFETY AND LICENSING APPEAL PANEL

Alan S. Rosenthal, Chairman

Members

Dr. W. Reed Johnson
Thomas S. Moore
Christine N. Kohl
Gary J. Edles

Dr. Reginald L. Gotchy®

Howard A. Wilber

*Dr. Gotchy resigned from the Panel on October 2, 1986,

ATOMIC SAFETY AND LICENSING BOARD PANEL

B. Paul Cotter,* Chairman

Robert M. Lazo,* Vice Chairman (Executive)
Frederick J. Shon,* Vice Chairman (Technical)

Dr. George C. Anderson
Charles Bechhoefer*
Peter B. Bloch®
Lawrence Brenner®
Glenn O. Bright*

Dr. A. Dixon Callihan
James H. Carpenter®
Hugh K. Clark

Dr. Richard F. Cole*
Dr. Michael A. Duggan
Dr. George A. Ferguson
Dr. Harry Foreman
Richard F. Foster

John H Frye 111*

*Permaneni pane! mem hers
ADMINISTRATIVE LAW JUDGES

Members

James P. Gleason
Herbert Grossman®

Dr. Cader H. Hand, Jr,
Jerry Harbour*

Dr. David L. Hetrick
Ernest E. Hill

Dr. Frank F. Hooper
Helen F. Hoyt*
Elizabeth B. Johnson
Dr. Walter H. Jotdan
James L Kelley*

Jerry R. Kline*

Dr. James C. Lamb 1]
Gustave A Linenberger®

Ivan W. Smith

Morton B. Margulies

iii

Dr. Linda W Little

Dr. Emmeth A Luebke*
Dr. Kenneth A. McCi "om
Morton B. Margulies
Gary L. Milholtin
Marshall E Miller

Dr. Peter A, Morris®
Dr. Oscar H. Paris*

Dr. David R. Schink
Ivan W Smith®

Dr. Martin J. Steindler
Dr. Quentin J. Stober
Seymour Wenner
Sheidon J. Wolfe*



PREFACE

This is the twenty-fourth volume of issuances (1 - 930) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judge. It covers the period from July 1, 1986 to December 31, 1986.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954, These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appea) Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972, that
Commission created an Appeal Panel, from which are drawn the Appeal
Boards assigned to each licensing proceeding. The functions performed by
both Appeal Boards and Licensing Boards were transferred to the Nuclear
Regulatory Commission by the Energy Reorganization Act of 1974, Appeal
Boards represent the final level in the administrative adjudicatory process to
which parties may appeal. Parties, however, are permitted to seek discre-
tionary Commission review of certain board rulings. The Commission also
may decide to review, on its own motion, various decisions or actions of
Appeal Boards.

The Commission also has an Adminisirative Law Judge appointed pur-
suant to the Administrative Procedure Act, who presides over proceedings
as directed by the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, deci-
sions, denials, memoranda and orders of the Commission inadvertently
omit'.u irom the ronthly softbounds and any corrections submitted by the
+KC legal staft o the printed softbound issuances are contained in the
hardbound editio.i. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication,

Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards--ALAB, Atomic Safety and Licensing
Boards--L BP, Administrative Law Judge--ALJ, Directors’ Decisions--DD,
and Demal of Petitions for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 24 NRC 1 (1986) CLI-86-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Lando W. Zech, Jr., Chairman
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

In the Matter of Docket Nos. 50-275-OLA
50-323-OLA
PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) July 22, 1966

The Commission stays, pending compietion of the ongoing license
amendment hearings and initial Licensing Board decision, that portion of
the amendment which authorizes, on an immediately effective basis, Ap-
plicant to store in excess of the originally authorized 270 spent fuel as-
semblies in either of the two pools at Diablo Canyon The Commission
confirms Staff's finding of a “no significant hazards consideration” with
respect to replacement of the existing bolted storage racks with high-
density, freestanding storage racks, and therefore denies petitioners' re-
quest to stay that portion of the license amendment

NRC: SUPERVISORY AUTHORITY

The absence of any right to directly appeal to the Commission does
<2t divest the Commission of its inherent authority to exercise its discre-
tionary supervisory authority to stay Stafi's actions. This is true even
when the stay request involves a Staff “no significant hazards consider-
ation” finding




AEA: LICENSING DECISION (“NO SIGNIFICANT HAZARDS
CONSIDERATION™

What may appear to raise a significant hazards consideration at one
time may, at some subsequent time and in hight of technological advances
and further study, be determiaed to present no significant hazards con-
sideration. In recognition of this, Congress chose not to specify in the
Sholly amendments to § 189 of the AEA the specific amendments that
would, or would not, always present significant hazards considerations.
Rather, Congress assigned to the Commission, the expert agency charged
to regulate. license, and monitor commercial nuclear energy, the respon-
sibility and authority to make the technical judgments underlying a “no
significant hazards considerction” finding.

NWPA: LICENSING DECISIONS

The Nuclear Waste Policy Act does not provide local populations &
velo power over NRC licensing decisions. Such a reading of the NWPA
would conflict directly with the Commission's statutory role as the na-
tional regulator of nuclerr energy and render nugatory the principal di-
rective in § 132 of the NWPA to “encourage and expedite the effective
use of . .~ necessary additional [spent fuel] storage.”

NWPA: LICENSING DECISIONS (“NO SIGNIFICANT HAZARDS
CONSIDERATION™

The Nuclear Waste Policy Act does not require the Commission to
grant intervenors a pre-amendment hearing Nothing in § 134 of the
NWPA amends the Sholly amendmeats to § 189 of the Atomic Energy
Act which allow the Staff to issue an immediately effective license
amendment following a “no significant hazards consideration” finding.
See 50 Fed Reg 41,662, 41,667 (Oct. 15, 1985)

NEPA: ENVIRONMENTAL EVALUATION (NATURE OF
CHALLENGE)

In order to challenge Staff's environmental evaluation, required by the
National Environmental Policy Act, intervenors must allege some spe-
cific deficiency in the evaluation itself, not just a generalized failure to
prepare an Environmental Impact Statement or a genoralized disagree-
ment with the Staff's conclusion that reracking does not pose a “signifi-
cant impact” to the environmen’ ownship of Lower Alloways Creek v
Public Service Electric and Gas Co. 667 F.2d 732, 746-48 (3d Cir 1982,



MEMORANDUM AND ORDER

This matter is before the Commission on a request for a stay of the
immediate effectiveness of two license amendments issued by the NRC
Staff (“Stafl™) on May 30, 1986, pursuant to § 189a(2XA) of the Atomic
Energy Act as amended, 42 US.C. §2239%a)2XA). The petitioners are
the San Luis Obispo Mothers for Peace (“SLOMP") and the Sierra Club,
Santa Lucia Chapter (“Sierra Club”). The amendments authorize the Pa-
cific Gas and Electric Company ("PG&E") to rerack the spent fuel
pools at both units of its Diablo Canyon Nuclear Power Plant (“Diablo
Cuym"\.mmumwnmmmmhdwmmh
with high-density, freestanding storage rack’ and |
pacity of each pool from 270 to 1324 spent fuel assemblies. For the rea-
sons sot out below in this special case, the Commission stays, pending
completion of the ongoing license amendment hearing and initial deci-
sion, that portion of the amendments which authonzes PG&E to store in
excess of 270 fuel assemblies in either of the two pools at
Canyon. In all other respects, petitioners’ request for a stay is denied.

L. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

PGA&E filed an application for license ameadments with tt ¢ NRC Staff
seeking authority to rerack both spent fuel pools at Diablo Canyon on
October 30, 1985. The proposed reracking would increase th capacity
of each spent fuel pool 10 hold up to 25 years' worth of spent uel (1324
assemblies) as opposed to the onginal licensed capacity of § years (270
assemblies). The Staff published notices of the requested amendments and
of a proposed finding of “no significant hazards consideration” regarding
the amendments in the Federa/ Register on two separate occasions. See 51
Fed. Reg. 1451 (Jan. 13, 1986), §1 Fed. Reg. 18,676 (May 21, 1986).

The petitioners (among others) submitted comments on the proposed
amendments and requested a hearing pursuant to § 189a of the Atomic
Energy A t ("AEA"), 42 USC §223%a) A three-member Licensing
Board wes established « hold the requested hearing. That Licensing
Board has held a preheanng conference and has issued an order admit-
ting three groups (including SLOMP and the Sierra Club) with at least
one contention each as parties to the proceeding. See LBP-36-21, 23
NRC 849 (1986)

The Staff published a notice of “Environmental Assessment and Find-
ing of No Significant Impact” required by the National Environmental
Policy Act (“"NEPA") 51 Fed Reg 19430 (May 29, 1986) Then, on



May 30, 1986, the Staff issued a final finding of “no significant hazards
ately effective, e, allowing to begin the reracking process with-
out awaiting the result of the hecring process. S| Fed. Reg. 20,725 (June
6, 1985). See § 189a(2XA) of the AEA, 2 USC. 1

On June 17, some 18 days later, the Commission received the petition-
ers’ request to stay the immediate effsctiveness of the license amend-
ments. The petitioners also directed then stay request to the Licensing
Board and the Atomic Safety and Licensing Appeal Board (“Appeal

d

o
"
F
)
=
~
=
>
-

dismussed the requests which had filed with them Because the peti-
tioners did not challenge any Licensing Board or Appeal Board decision
neither Board had jurisdiction to hear the stay request. See 10 CFR.
§ 2788 (1986) We issued an order on June 19 expediting our consider-
ation of the stay request which had been filed with us and directing the
parties to the license amendment proceeding to respond to that request.
The parties have submitted their responses and the issue is now before
this body !

II. STANDARD AND SCOPE OF REVIEW

In this matter, the petitioners chalienge, among other things, the merits
of the Staff's “no significant hazards consideration™ finding. Yet, our reg-
ulations provide that “[nJo petition or other request for review of or
hearing on the staff's significant hazards consideration determination will
be entertained by the Commission. The staff's determination is final, sub-
ject only to the Commission's discretion, on its own initiative, to review
the determination.” 10 CF R § S0.58(b)X6) (1986), as amehded in 5] Fed.
Reg 7744, 7765 (Mar. 6, 19%6) Thus, at least to the extent petitioners’
request invites us to look into the merits of the Staff's “no significant
hazards consideration” finding, we must initially consider the threshold
question of Comm “sion r=viewability

As the regulations make clear, there is no right of direct appeal to the
Commussion regarding the merits of the Staff's “no significant hazards
obtain indirect review through the guise of an application for a stay of
the Staff's finding However, the absence of any right to appeal to the

' The peumoners siso sought & dicwl stay in ths matter See Son Lua Obugo Mothers for Pesce + NRC
No 867297 (Wb Cur filed Jume 19 1986) The Court there has entered » partial sy (prodibmiing the
placement of sny spent fuel o the pools for Unit | and prohibetng further rersching on 't 2) of the
Sy May 30 Order. and has ordered an expedited brefing snd argument schedule Sev Unpubhished
Ovder of July | 1986 (Onder denying i part and granticg o pan motos for siey peading review)



Commission does not divest the Commission of its inherent authority to
exercise its discretionary supervisory authority to stay Staff's actions.
miwwwmthuymhvdmohﬂ"wm

The Commission has decided, due to the special circumstances of this
case,’ to exercise, on its own initiative, its supervisory authority to
review the Staff’s finding. In conducting this review, we have noted peti-
tioners’ objections to the 5taff's finding. The Commission will review the
Staff's finding to determine whether it is consistent with all applicable
statutory and regulatory requirements and is technically reasonable.

The request before us involves other considerations beyond the merits
dmm.mmzwmm.mm
things, petitioners’ request also rests on allegations of violations of the
Nuclear Waste Policy Act and the National Environmental Policy Act.
As to these other claims, which are subject to review in a hearing before
a licensing board, we will apply the traditional factors set out in 10
CFR. §278% which bear on the issuance of a stay pending further
administrative review. In evaluating requests for stays, the Commission
considers the four traditional factors applicable to the grant of a stay:
wmmmﬂhwnw-m.mmcmwmudy
to prevail on the merits, whether there will be irreparable harm to the
petitioners if no stay is granted, whether any other party will be harmed
by a stay, and where the public interest lies. Long Isiand Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-84-21, 20 NRC 1437,
1440 (1984). See 10 CFR. §2.788. Despite our determination to apply
the traditional stay criteria in this review and to address the petitioners’
objections, we emphasize again that this review is undertaken pursuant to
our inherent authority to exercise discretionary supervisory stays of Staff
actions. In normal circumstances w# will neither invite nor entertain pe-
titions for review of the Staff's no significant hazards findings.

IIi. THE STAY REQUEST

In seeking a stay, petitioners allege three statutory violations which
have caused, and continue to cause, them irreparable injury In petition-
ers’ view, the Staff's May 30 “no significant hazards consideration” find-
ing violates § 189a(2XA) of the Atomic Energy Act, as amended, 42
USC §2239%a)2XA), §§ 132 and 134 of the Nuclear Waste Policy Act

<.
The special cucumsiances are Congress special concerns sboul ugnificant hazards consd rabons for
spent fuel pool hoense ot sndments and the Coun of Appesls’ guestioning of the SufTs no sgmificant
hazards conmderston finding i this specific case See nove | sprs




of 1982, 42 US.C. §§10,152, 10,154, and the National Environmental
Policy Act, 42 US.C. §4332 Moreover, petitioners assert that absent a
stay, they will be irreparably injured. They claim the Staff's order will
permit the spent fuel storage poois at Diablo Canyon to be irreversibly
modified, and will subject the public to additional risks in derogation of
petitioners’ right to a hearing before the amendments become effective.®

In ruling on petitioners’ request for a stay, we first consider their legsl
claims. Secondly, we turn to the competing harms and equities present in
this matter.

A. Pedtioners’ Legal Claims
1. Petitioners’ AEA Claims

The petitioners argue that they have been denied their right to a prior
hearing under § 189a of the Atomic Energy Act, 42 US.C. § 223%a) be-
cause the Staff's May 30 “no significant hazards consideration” finding
was improper as a matter of law and a matter of fact.

l-umuhnmsmhmymﬂmﬁuwhmuumd
law, petitioners point to portions of the legislative history behind the
Sholly amendments to § 189a of the Atomic Energy A2t which, petition-
ers allege, evidence a congressional intent to preclude a “no significant
hazards consideration” finding with respect 1o license amendments of the
type here at issue. The Commission addressed that legislative history and
the basis for its prior practice with respect to reracking in the adoption
of both the interim final rules and the final rules implementing the Sholly
amendments and that discussion will not be repeated in the same detail
here. See 48 Fed. Reg. 14,864, 14,869 (Apr. 6, 1983); §1 Fed Reg. 7744,
7749.50, 7753-5% (Mar. 6, i986) We believe it suffi-ient to observe that
what may appear to raise a significant hazards consideration at one time
may, at some subsequent time and in light of technological advances and
further study, be determined to present no significant hazards consider-
ation. In recognition of this, Congress did not choose to specify in the
statute specific amendments that would, or would not, always present
significant hazards considerations Rathor, Congress assigned to the
Commission, the expert agency charged to regulate, license, and monitor
commercial nuclear energy, the responsibility and authority to make the
technical judgments underlying a “no significant hazards consideration”
finding

P Sance 8 mo wgmficant hazards conmderstion’ finding » & procedural device 1o determine when, ot
w hether mrﬂwo“*&ckw!&nk‘ﬂw.mmdhhﬁ
and techmcal challenges ramed by the pentioners with respect (o the amendments themseives are not
before the Commasson Thome mettens are currently hefore the Licenmng Board



The Commussion must have the ability to make policy and procedural
decisions based upon subsequent technological advances and study. The
Commission has performed that function here by promulgating regula-
tions implementing § 189a(2XA) in a manner that is consistent with the
Sholly amendments. 10 CF.R. § 50.92(c). These regulations do not iden-
tify all spent fuel pool rerackings as amendments likely to raise a “signifi-
cant hazard consideration ™ As explained in detail by the Commission in
issuing its final procedures and standards in this area, of the three types
of reracking approaches (closer spacing, double tiering, and rod conso'i-
dation), rerackings by closer spacing (the type here at issue) could qual-
ify for a “no significant hazards consideration” finding.* 51 Fed. Reg. at
7753.55 See "Review and Evaluation of Spent Fuel Pool Expansion Po-
tential Hazards Considerations,” SAI-84 221.WA Rev. | (July 29, 1983).

In particular, the Commission pointed in the rulemaking to the Staff's
experience in reviewing and evaluating ninety-six pnior amendments in-
volving spent fuel pool storage expansion. That experience led the Staff
to conclude that a reracking of spent fuel storage pools by replacing ex-
isting racks with a design ailowing a closer spacing between stored as-
semblies would not likely involve significant hazards considerations if the
multiplication factor, K-effective ("Kq"), of the pool is maintained less
than or equal to 095 and if no new technology or unproven technology
is utilized in the construction process or in the analytical techniques nec-
essary 10 justify the expansion. $1 Fed. Reg. at 7754 Petitioners’ have
failed to show that this is not the case here. It appears that the Staff has
correctly refused 1o automatically treat spent fuel pool reracking as in-
volving a significant hazards consideration and has rendered a decision
consistent with the Commission's “no significant hazards consideration”
regulation. See 10 CF R. § 5092 We turn now to that decision.

In support of their argument that the Staff's May 30 Order was im-
proper as a matter of fact, petitioners assert that the increase in the ca-
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racks. Moreover, as explained in unrebutted detail in the Staff's technical
response 1o petitioners’ affiant, Dr. Ferguson, “free-standing spent fuel
rack modules are not new to the auclear power industry and continue to
replace anchored fuel racks on an increased frequency concurrend with
the industry's need to provide additional storage capacity for spent fuel
at the plants " Hernck Affidavit at 7. Indeed, the NRC Staff has identi-
fied at least twelve power plant units which have been approved for re-
racking with high-density freestanding fuel rack modules /d

Much of petitioners’ concerns about freestanding racks stems from
fears that, in the event of a significant earthquake, these racks will be
severely damaged by sliding into each other and the walls of the pools.
Petitioners’ Motion at 5-6. These concerns are, in turn, based on an affi-
davit that calculates the force of a number of theoretical collisions based
on fully loaded racks weighing 200,000 pounds. Ferguson Affidavit, ¢ 14.
The Stafl has concluded that petiioners’ calculations sre faulty or un-
warranted for & number of reasons Merrick Affidavit, 91 4.8 We agree.

' We do w0 wihou! rewching or resolving the quesion of whether hewe amendments will ugnificantly
rean the conmeguences of acoslents (O s tons 1 (hes regard may BOL DE BAET B IBOMBLAGE § View
on thal guestion one way o the other
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potential for collision of the racks with the walls of storage pool
Ferguson Affidavit at 5. The Staff assessed this issue and addressed it in
several places. Impact springs that simulate impact with adjacent rack
modules and/or and the fuel assembly in a rack storage
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presents no significant hazards consideration for Diablo Canyon spent
fuel pool reracking Petitioners have not presented any technical evi-
dence that calls that finding into question.

2 Petitioners’ NWPA Claims

Petitioners allege violations of §§ 132 and 134 of the Nuclear Waste
Policy Act (“"NWPA™) of 1982, 42 USC §§ 10,152, 10,154 They first
u.nmnmwsmmmmtvmhmmmd
public health and safety and the environment, §132(1), 42 USC
§ 10,152(1), and that the Staff did not act in & manner consistent with the
“views of the population surrounding the reactor,” § 132(%), 42 USC
10,152(5). While we do not prejudge the merits of the petitioners’ public




effective use of . . . necessary additional [spent fuel] storage.”

Likewise, the petitioners do not raise valid claims under NWPA § 134,
The NWPA does not require the Commission to grant the petitioners a
pre-amendment heaning. Nothing in § 134 amends the Sholly amendment
to § 189 of the Atomic Energy Act which allows the Staff 10 issue an
immediately effective license amendment following a “no significant haz-
ards consideration” finding. See 50 Fed. Reg 41,662, 41,667 (Oct. 15,
1985). Therefore, we do not find a significant probability of success on
the ments of the petitioners’ NWPA claims.

Furthermore, the petitioners have not demonstrsted any irreparable
harm ansing from the alleged NWPA violations. The petitioners are cur-
rently taking part in the hearing to which they are entitled by law. Addi-
tionally, as noted above, we have stayed any storage of spent fuel above

3. Petitioners’ NEPA Claims

The petitioners allege that the Staff violated the National Environmen-
tal Policy Act ("NEPA™) by performing an Environmental Assessment
("EA") and making a finding of “no significant impact” instead of issu-
ing an Environmental Impact Statement (“EIS”) The Commission is not




automatically obligated 1o issue an EIS simply because the amendment at
issue involves reracking See 10 C.F.R. § 51.20 (1986). Instead, the Com-
mission Staff must consider the matter on a case-by-case basis as required
by NRC regulations implementing NEPA. 10 CF.R. §§ 51.25-.35 (1986).
Furthermore, in order to challenge the Staff's decision, the petitioners
must allege some specific deficiency in the environmental evaluation
itself, not just a generali.ed failure to prepare an EIS or a generalized
disagreement with the Staff's conclusion that reracking does not pose a
“significant impact” to the environment. Township of Lower Alloways
Creek v. Public Service Electric and Gas Co., 687 F.2d 732, 746-48 (3d Cir.
1982). In this case, petitioners vaguely allege that the Staff violated
NEPA by relying on the onsite EA in conjunction with a generic EIS
prepared for expanded onsite spent fuel storage. However, they inake no
specific reference 1o the EA itself or charge any specific errors. There-
fore, the petitioners have not established any substantial probability of
success on the merits of their NEPA claim and again have failed to show
any irreparable harm.

B. Belancing the Harms and Fquities

The fact that the Commission is not persuaded that petitioners have
demonstrated error in the Staff's no significant hazards consideration or
Mnmg&owﬁ.&at&ym&kdymmvﬂam.mnof
their other statutory claims does not necessarily end our inquiry. We will
still balance the harms that might result to the parties or to the public
should a stay be granted or denied.

The amendments allow the Licensee (1) to install freestanding spent
fuel racks which ailow high-density reracking, in turn, resulting in (2)
the increase of the total authorized capacity of each pool from 270 spent
fuel assemblies to 1324 spent fuel assemblies. The Licensee will have no
need for this increased authonzed capacity for another § years, ie. until
it is ready to exceed the rods’ originally authonized capacity. Thus, the
mdamyofthemtotheumnhyumthem-
qtdmthnl’ﬁfnd“hummhupodummm
will result in o harm to PG&E or the public interest. Against this ab-
sence of harm, we must balance the asserted harm to petitioners (i.¢., the
denial of their nght to a prior hearing) Notwithstanding our views on
W'Wo{mmmmlMdMnﬂ-
Mumuhmoluymmmponmdmmm
actual fivefold spent fuel storagc increase Therefore, we stay, pending
Wmdthm;mlnmmlmudww-
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more than 270 spent fiel assemblies in either pool at Diablo Canyon.

Amummmmmwmmu
mmam'-mm.mmmc‘-mm
fuel pools are presently “dry,” or empty, unlike the usual situation which
mhmauﬁky“tﬂmnmm.m.mm“
mmummmwuhmuwuy.h
being conducted with no radiological risk to workers and with much less
expense 10 the utility and its ratepayers than is normally the case when
reracking a “wet"” pool. Obviously, this reracking procedure is preferable
wonwﬁchwouummlymmwmwnmm
workers to more potential radiological harm. If we s'ay the action,
mawmuwwm:wmmAnmam»
WWyMwmmMMMM'uyM
not preserve the present reracking environment.

rommmuwd-m.mmumm
could elect 1o shut down Diablo Canyon from the time of its
refueling (for Unit 1, September 1986) until the completion of the hear-
ing process which has just begun. However, PG&E asserts, without con-
tradiction, that this option will cost it, and ultimately its ratepayers, an
enormous sum. Indeed, if the costs are anywhere close to the one million
m;athmEMt&mwm«kUme
economic savings accomplished by dry, nonradiological reracking.

To avoid or reduce this enormous economic burden, PG&E could
elect a second option of reinstalling the old racks which were suthorized
prior to the amendments now at issue. However, this option itself entails
great expense and dictates that PG&E ultimately accomplish any future
reracking in a “wet” pool with the attendant radiological risks to the
workers. Therefore, in our view, the present favorable reracking situa-
tion and the fact that, as a practical matter, this situation would be drasti-
cally altered were petitioners’ stay granted, strongly tilts the equities in
favor of denying the stay

Petitioners have presented nothing which leads us to believe that
Dﬂb%mnwhnmmmmmmﬁudi«m
spent fuel pool design Moreover, we do not believe that any technologi-
cal reason exists which precludes Diablo Canyon from ever being
reracked and expanded in capacity beyond that ongmnally suthorized
Thus, granting petitioners’ stay guarantees that any such future reracking
will be done only at great costs 10 PG&E, increased radiological risks 1o
its workers or, more likely, both. On the other hand, while we do not
prejudge the merits of the ongoing license amendment heanngs, the
NRC Staff has presented a strong technical case in support of the rerack-

13
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standing spent fuel racks. As the Stafl has noted, these racks are seismi-
cally qualified and represent an established technology Thus, we see no
need to stay PO&E's selection of freestanding racks as the preferred

IV, SUMMARY

lnmy.wmy&umdmwlmywwwhkh
allows, on an immodiately effective basis, PG&E to store more than 270
spent fuel assemblies in either of the spent fuel pools st Disblo Canyon
This stay will r>main in effect until the completion of the amendment
WMWMMMMuﬂMMWW
decision As far as we are concerned, PGAE should be allowed to con-
tinue with installation of the frees .nding spent fuel racks and should be

14
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permitted to insert spent fuel into those racks. The Licensee's authority
to do this, however, is presently restrained by the conditions imposed
the United States Court of Appeals for the Ninth Circuit. See note
supra. Obviously, until that Court lifts or modifies its restrictions, PO&E
s 0 ¢ feee o aot in violation of them.

-Z

For the Commission

SAMUEL J. CHILK
Seoretary of the Commission

Dated in Washington, D.C.,
this 22nd day of July 1986,

SEPARATE VIEWS OF COMMISSIONER ASSELSTINE

I cannot sujport the Commission's Order. The Commission should
have issued a complete stay of the license amendment rather than a par-
stay, !uzmmwummmwwm
the Sholly amendment indicates tnat | '
Mthymmmumu
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415 (the Sholly amendment) that Congress did not intend
ity granted by § 12 be used to approve izracking amendments pnor to
the completion of any requested heaning The following exchange on the
House floor on November § 1981, illustrates this

Mn Seoss  Would the gentieman antcipate the so ugnficant hazards consder-

shon would not apply 10 hoonse amendments regarding the eapsnsion of & nuchear
resctor’s spent fuel storage capacity of the reraching of spent fuel poaols’



Mr. Ortinger. If the gentlewoman will yield, the expansion of spent fuel pool and
the reracking of the spent fuel pools are clearly mat.crs which rase significant haz-
ards considerations, and thus amendments for such purposes could not, under section
Il(l).bemedpﬁonotheoooduc(oreompmionohnynqueuedhar'n;otwﬂh-
out advance notice.

127 Cong. Rec. 8156 (1581). In the Senate the following language in the
Report of the Committee on Environment and Public Works recom-
mending approval of S. 1207 clearly evidences the Committee's under-
standing that reracking would not be the subject of a no significant haz-
ards consideration (NSHC) determination:

The Committee recognizes that reasonable persons may differ on whether a license
amendment involves a significant hazards consideration. Therefore, the Committee
expects the Commission to develop and promulgate standards that, to the maximum
extent practicable, draw a clear distinction between license amendments that involve
luwﬁcamb:wdsoonndcnuoamd\honmnmvolvenomﬁumhmen-
sideration. The Committee anticipates, for example, that. consistent with prior practice,
the Commission’s stendards would mot permit a “no significant hazards consideration”
determination for license amendments to permit reracking of spent ‘uel pools

S. Rep. No. 113, 97th Cong., 2d Sess. 15 (1981). Although not a part of
the published legislative history, there was also the following exchange
between Senator George J. Mitchell and then-Majority Counsel James
Asselstine at the Committee’s markup of the Senate bill:

Senator Mitchell. There is, as you know, an application for a license amendment
pending on a nuclear facility in Maine which deals with the reracking storage ques-
tion. And am | correct in my understanding that the NRC has already found that
such applications do present significant hazards considerations and therefore that pe-
tition and similar petitions would be unaffected by the proposed amendment?

Mr. Asselstine: That is correct, Senator. The Commission has never been able to
categonze the spent fuel storage as a no significant hazards consideration.

The Conference Report is silent on the matter of spent fuel pool rerack-
ing. Thus, while the legislative history in this particular issue is sparse,
what does exist clearly reflects an understanding and an intention on the
part of both the House and the Senate that reracking of spent fuel pools
would not be the subject of a no significant hazards consideration deter-
mination.

Moreover, | believe that the use of the Sholy amendment authority to
approve reracking amendraents before the completion of any required
hearing goes far beyond the justification offered by the Commission
when it requested the Skolly amendment. In requesting the enactment of
the Sholly amendment, the Commission described in some detail the situ-
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ations in which it foresaw a need for this authority. The Commission em-
phasized the need for a large number of unforeseen and unanticipated
changes to the detailed technical specifications in the operating licenses
for nuclear power plants that arise each year through such activities as
refueling of the plant. The Commission argued that the need to hold a
hearing on each of these changes, if one is requested, would be burden-
some to the Commission and could disrupt the operation of a number of
plants. In order to avoid this problem, the Commission asked the Con-
gress to reinstate the authority that the Commission had exercised in
similar situations since 1962. A reracking amendment is substantially dif-
ferent from the situations described by the Commission in requesting the
Sholly amendment because reracking involves a substantial physical
modification to the plant and because the need for reracking can be an-
ticipated.

Therefore, 1 do not believe that the use of the Sholly provision to
grant an amendment to rerack a spent fuel pool was anticipated or ap-
proved by Congress. The Commission's regulations should not have al-
lowed for a no significant hazards consideration determination for the re-
racking of spent fuel pools, and the Staff should not be permitted to issue
an immediately effective amendment for reracking of ;e Diablo Canyon
pool prior to the completion of the hearing requested in this case. '

My second fundamental problem with the Staff's acticn in this case is
that its NSHC determination does not comply with th: Sholly amend-
ment because it addresses the wrong issue. The Staff’s determination is
based on the merits of the amendment itself — ie, “n whether the
¢ mendment poses significant additional risk. Staff reviewed each of the
three criteria in § 50.92 and found no significant increase in the pro~abil-
ity and consequences of an accident, no possibility of a new or different
accident, and no significant reduction in a margin of safety. Since Staff
found no signif.cant additional risk, it concluded that there were no sig-
nificant hazards considerations.

'WCM‘:uymvammdthembyhnnm.(hel.um‘smhonwmlo
lum.dzmrulmﬁummmyouyuaem blies in the ber per-
mitted | the technical specifications However, the Licensee is permitted by the amendment 10 store the
m--mydu-umummmwywummn‘emnwmwm
Fm.uduthCm‘s()rdu.wmm,umetuw.ammuwbcheow
conform 1o those described in the Final Safety Analysis Report (FSAR) They are freestanding rather
mwmmmummmmmdwmmmcmum—
freestanding racks as opposed 10 bolted racks — would require a hoense amendment. It appears that it
may because it may involve an unreviewed safety question See 10 CF R § 50 5%c) Because there is s
Imnud.ummytovlhechnpwfronundm.rxhudhnammm-nmml
change in density of the fuel assemblies, the Sholly provison stidl must be used 10 avoid the necessty for
8 pnor hearing | do not beheve Congress ir'c ded that the Sholly provision be used in cases such a8
thas

17



Unfortunately, that determination is not the determination called for
by the Sholly amendment. Rather, as its legislative history makes abun-
dantly clear, the Sholly provision requires the Commission to determine
whether the amendment presents any significant safety questions, ie.,
whether the amendment poses any significant new or unreviewed safety
issues for consideration. The report of the Conference Committee on the
legislation which enacted the Sholly amendment emphasizes that in
making a determination of no significant hazards consideration, the Com-
mission is not to prejudge the merits of the amendment — ie., whether
the plant could operate without significant additional risk as a result of
the amendment. Instead, the Commission is merely to determine whether
there are significant health or safety issues involved. H.R. Rep. No. 884,
97th Cong., 2d Sess. 37-38 (1982). The Commission is to examine the
proposed amendment and determine whether the Commission, in making
a decision on the amendment application, would have to consider and
address significant health and safety questions. As the report of the
Senate Committee which recommended the Sholly amendment states:
“The determination of ‘no significant hazards consideration’ should rep-
resent a judgment on the nature of the issues raised by the license
amendment rather than a conclusion about the merits of those issues.” S.
Rep. No. 113, 97th Cong., Ist Sess. 15 (1981). See also H. Rep. No. 884,
97th Cong., 2d Sess. 37-38 (1982); S. Rep. No. 113, 97th Cong., Ist Sess.
14-15 (1981).

In addition, in seeking the amendment, the Commission repeatedly pre-
sented the issue to various congressional committees as a question of sig-
nificant issues, not as a question of significant risk. Then-Chairman
Hendrie told the House Subcommittee on Energy and the Environment
that whether there were s znificant hazards considerations was a question
of whether there were “significant safety questions involved,” whether
there were “‘new safety issues raised, no new unreviewed hazards con-
nected with an amendment,” and whether the Commission saw “any
safety-connected issues” in the amendment. Nuclear Regulatory Commis-
sion Operating Licensing Process: Oversight Hearing Before the Subcom-
mittee on Energy and the Environment of the House Committee on Interior
and Insular Affairs, 97th Cong., ist Sess. 30, 32, 75 (1981) (statements of
Joseph Hendrie, Chairman, NRC). Chairman Hendrie also explained the
meaning of “no significant hazards consideration” to the Senate Subcom-
mittee on Nuclear Regulation. He said, “[w]e are dealing here with a
class of amendments that involve no safety questions in our view of any
significance,” and in answer to a question from Senator Hart explained
that “[i)t means no significant questions of public health and safety." Nu-
clear Powerplant Licensing Delcys and the Impact of the Sholly Versus




NRC Decision: Hearings Before the Subcomm. on Nuclear Regulation of
the Senate Comm. on Environment and Public Works, 97th Cong., st Sess.
138, 149, 156 (statements of Joseph Hendrie, Chairman, NRC). Based
upon the Commission’s testimony, Congress understood that the question
of no significant hazards considerations was a question of significant
safety issues, not a question of significant additional risk, and that the
NSHC determination would not be a judgment on the merits of the
amendment.?

The NRC Staff has, in the past, argued that this interpretation of the
Sholly amendment would have required them to ignore all of the techni-
cal information available which indicates that the proposed amendment
creates no additional risk. The argument apparently is that in determin-
ing whether the issues raised are significant, the Staff should be able to
consider all information available to it on the merits of the amendment
application. This argument might have some validity if the no significant
hazards consideration determination were to be made on whether there is
“significant additional risk.” But, the question is the significance of the
questions raised by the application, not the significance of any additional
risk. Further, to follow this argument to its logical extreme could result
in the Commission almost never making a determination that there are
significant hazards considerations. The Staff and Licensee need only
complete all of their analysis before making a NSHC determination, and
any amendment Staff would eventually approve would not contain any
significant hazards considerations, regardless of the significance of the
questions the Staff had to resolve in deciding whether to grant the
amendment application or to attach conditions thereto. Since Staff rarely,
if ever, approves a license amendment that involves significant additional
risk, such an interpretation of the Sholly amendment would permit virtu-
ally all license amendments to be issued without a prior hearing. Such a
result is manifestly inconsistent with the position taken by the Commis-
sion in requesting the legislation and with the intent of Congress in en-
acting the Sholly amendment.

Staff's Safety Evaluation Report (SER) and no significant hazards con-
sideration determination in the Diablo Canyon reracking are totally
devoid of any evidence that Staff considered whether there were signifi-
cant new or unreviewed safety issues involved with granting the amend-
ment. | cannot believe that there were not significant new safety issues

! Further, in 1978 the Congress failed. when specifically requested, to change the “no wignificant hazards
conmderation” language in § 189 of the Atomic Energy Act 10 "no significant sdditonal risk to the
public health and safety * See Nucleor Siting and Licensning Act of 1978 Hearings Before the Subcomm.
on Nuclear Regulotion of the Senate Comm. on Environment and Public Works 95th Cong., 2d Sess 183
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which had to be resolved. Given the fact that Diablo Canyon has the
highest design besic earthquake in the country (0.75g), it is extreme'y un-
likely that the Staff could merely have relied on analyses of racks similar
to the new racks which were used at other plants. Actually, the review
would have to be very closely tied to the suitability of the racks for the
Diablo Canyon site. In fact, if one reads the Technical Evaluation
Report, which is attached to Staff's SER, the extent of the analysis indi-
cates that there were indeed significant safety issues the Staff had to re-
solve before approving the amendment.

Since there is no evidence that Staff considered whether there were
new or unresolved safety issues involved with the Diablo Canyon re-
racking amendment and since the evidence of the SER suggests that
there were indeed significant safety questions to be resolved, the record
supports a conclusion that Staff's NSHC determination does not comply
with the Sholly provision. Further, as I explained above, I do not believe
that Congress intended the Sholly provision to be used to aliow reracking
prior to the completion of any requested hearing. 1 would, therefore,
stay the Diablo Canyon reracking amendment completely.

ADDITIONAL VIEWS OF CHAIRMAN ZECH AND
COMMISSIONERS ROBERTS AND BERNTHAL

Commissioner Asselstine in his separate views quotes several passages
from the legislative history of the Sholly amendments that he interprets
as expressing congressional intent to preclude the Commission as a
matter of law from making a no significant hazards consideration finding
for a reracking amendment. He also argues that the Staff's determination
goes counter to the legislative history because, in his view, it addresses
the merits of the amendment. The short answer to Commissioner
Asselstine’s concerns is that the Staff reached its determination only after
a careful and proper application of the regulations that the Commission
adopted, after a lengthy rulemaking, to implement the Sholly amend-
ments. Commissioner Asselstine’s quarrel is with the regulations them-
selves rather than with the Staff's conclusion that the criteria adopted by
the Commission for a no significant hazards consideration finding were
met by the Diablo Canyon reracking amendment.

The question whether the Commission’s criteria complied with the
intent of Congress was exhaustively considered during the rulemaking
and resolved in the affirmative. It need not be revisited here. We would
note, however, that during Congress' consideration of the Sholly amend-
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In its review of ALAB-818, the Commission reverses and remands to
the Licensing Board for further evidentiary hearings on (1) the adequacy
of Applicant’s offsite emergency response plan, assuming some ‘‘best
effort” governmental response in the event of an emergency; and (2) the
likely effect of the lack of State and local cooperation in emergency
planning on emergency response.

EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

The NRC is legally obligated to consider whether a utility plan, pre-
pared without government cooperation, can pass muster. Commission
regulations provide for licensing notwithstanding noncompliance with
the NRC's detailed planning standards: (1) if the defects are ‘not sig-
nificant”; (2) if there are “adequate interim compensating actio 8", or (3)
if there are “other compelling reasons.” 10 C.F.R. § 30.47(c)
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EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

Where State and local governments refuse to cooperate in emergency
planning, and where license applicants are prohibited frum performing
some emergency functions usually performed by the governmental au- |
thorities, the plan is not necessarily fatally defective. Rather, the plan is ‘
to be assessed pursuant to 10 C.F.R. § 50.47(cX1). ‘

\

EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

The fundamental emergency planning licensing standard is the provi-
sion in 10 C.F.R. § 50.47(a) that “no operating license . . . will be issued
unless a finding is made by NRC that there is reasonable assurance that
adequate protective measures can and will be taken in the event of a ra-
diological emergency.” The significance of “defects” in emergency plans,
and adequacy of interim compensating actions, are measured by this
standard.

EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

State law prohibits applicants from performing some emergency plan-
ning functions which are fundamental to emergency planning, eg.,
“making decisions and recommendations to the public concerning protec-
tive actions.” However, in the event of a serious accident ai Shoreham
requiring consideration of protective actions for the public, State and
County officials would be obligated to assist, both as a matter of law and
as a matter of discharging their public trust. See N.Y. Exec. Law art. 2-
B, §25.1. See also HR. Rep. No. 212, 99th Cong., Ist Sess, 131 Cong.
Rec. 15,358 (1989).

EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

The adequacy of applicant's offsite emergency response plan should be
measured against a standard that would require protective measures gen-
erally comparable to what might be accomplished, assuming a “‘best
effort” governmental response.




EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

Although some emergency planning measures are not explicitly men-
tioned in NRC's emergency planning regulations, such measures may
nevertheless be required in order to provide reasonable assurance of ade-
quate protective measures in the event of a radiological emergency.

DECISION

Before us is Long Island Lighting Company's (LILCO) petition for
review of the October 18, 1985 Appeal Board decision holding inad-
equate as a matter of law LILCO's emergency plan for the Shoreham
Nuclear Power Plant. ALAB-818, 22 NRC 651. The Appeal Board
based its decision largely on the refusal of New York State and Suffolk
County 'o participate in the planning, and on LILCO's lack of legal au-
thority to implement certain features of its plan. For the reasons ex-
plained below, we reverse and remand for further evidentiary hearings
on iscues raised by LILCO's so-called “realism™ and “matenality” argu-
ment;, We do not address LILCO's preemption arguments at this time.

BACKGROUND

After having initially supported the licensing of Shoreham, Suffolk
County later withdrew its support and moved the Shoreham Licensing
Board to terminate the proceeding on the ground that the NRC could
not grant a license for Shoreham in the absence of a government-spon-
sored emergency plan. The Board denied the motion, reasoning that the
agency was required to afford LILCO an opportunity to show that its
utility-only plan was an adequate one. The Commission affirmed, stating
that the agency was obligated to consider a utility-only plan. CLI-83-13,
17 NRC 741, 743 (1983). In a later order we also observed that “[t]he
emergency planning issues . . . do not appear to us 1o be cetegoncally
unresolvable.” CLI-83-17, 17 NRC 1032, 1034 (1983).

Subsequently, LILCO submitted its plan for NRC consideration, and
Suffolk County responded with its 97 contentions encompassing 174
pages. Contentions 1-10 asserted that LILCO lacked the legal authority
to implement certain features of its radiological emergency plan, includ-
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ing the authority to control traffic and to inform the public.! From De- |
cember 1983 until August 1984, the parties and the Licensing Board op- i
erated under an agreement that no evidentiary hearings were required on |
these “legal contentions.” Then, in August 1984, LILCO submitted a |
Motion for Summary Disposition on the legal authority contentions, ar- |
guing that it should prevail on these contentions for three reasons: first, ‘
that State and local law were preempted by federal law to the extent
that the State and local laws deprived LILCO of authority to plan for
and implement its radiological emergency plan (“Preemption™); second,
that even if LILCO lacked legal authority, the State anc the County
would respond in a real emergency either by implementing the plan
themselves or by deputizing LILCO personnel to implement the plan
(“Realism™);* and third, that some of the functions which LILCO pur-
portedly lacked authority to implement were not NRC requirements in
any event (“Immateriality").
The NRC Staff and Intervenors opposed the motion, and the Licens-
ing Board denied it, concluding that LILCO did not gain vig preemption
the legal authority it otherwise lacked: that even assuming an emergency
response by the State and the County, there was no assurance that the
response would be other than ad hoc and uncoordinated with LILCO’s
actions, contrary to the very reason for the emergency planning regula-
tions which require advance planning; that while few of the actions listed
in Contentions 1-10 were explicitly required by the regulations, these ac-
tions were nonetheless necessary to comply with the explicit requirement
in 10 CF.R. § 50.47(bX10) for plan features which will permit “a range
of protective actions” in the event of an emergency;® and that LILCO’s
plan couldn’t be considered an “adequate interim compensating measure’’
under 10 C.F.R. § 50.47(cX1) because there was nothing in the record to
indicate that the State or local governments would ever participate in
Shoreham emergency planning, and the Board couldn't speculate on
what the governments might do if and when Shoreham began full-power
operation. LBP-85.12, 21 NRC 644 (1985) (hereinafter cited as PID). In

! Contentions 1-10 are set forth in full in LBP-£3.27, 17 NRC 949, 95063 (19%))

'LJLCO'chn!ovmmumlbdmth Licenung Board was a December 1981 press re-
lease by Governor Cuomo stating that “if the plant were 10 operate and & misadventure were to oocur,
ﬂnMuCo-mywonuhelplonnmgmM."Macthet\mmudwhehuwm
asteried “undenisble truth” that in an emergency the State and County would respond and would
permit LILCO 1o implement its plan Appeal Brief at 4% (June 3, |98%)

' The Licensing Board found that an uncontrolled evacustion would tske longer than a controlled
evacustion (about 1% hours more in good weather, about ) hours in inclement westher) From thés it
concluded that the range of protective actions was impermissibly res:ncied because sheltenng would
have 10 be used i some fast-bresking events, when otherwise evacuation might have been possible
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every important respect, the Appeal Board in ALA3-818 agreed with
the Licensing Board. 22 NRC 651 (1985).¢

LILCO petitioned for Commission review of AL.AB-£18, and we
granted the :#’ition but deferred any further action until the Appeal
Board rendered its decision on then-pending In ervenor appeals.
Unpublished Order dated December 19, 1985. Recenty, in ALAB-832,
23 NRC 135 (1986), the Appeal Board resolved all remaining Intervenor
appeals, reversing anc| remanding a few issues to the Licensing Board but
staying the remand until the Commission completed its review of
ALAB-818 or directed otherwise. The Appeal Board also left undecided
LILCO's appeals on three other emergency planning issiies.

Below we analyze LILCO's petition for Commission 1eview on the re-
alism and immateriality decisions, leaving for a iater tirie review of the
legal authority preemption issues. In doing our review we have carefully
reviewed both Boards' decisions, and all of the extensive briefs that have
been filed with both Boards on the realism and material ty issues. While
we did not request additional briefing, the parties nevertheless filed sev-
eral additional papers with us, and we have considered al of them.®

REALISM

LILCO's Arguments
LILCO argues ess:ntis.(y that the Boards' holdings vrould approve
only those utility plans which fill minor gaps in State and local govern-

¢ The Appeal Board added thu
[TThe Board properly rejeted LILCO's “immateriality” argument We recogni ¢ that the Commis
m'on‘mdo-«qwomthmumuwhxhunxumnwuwm.d
necessary Nonetheless, the Commussion has construed its emergency planning re gulabons (o require
“mhwmhnﬂrmmdmdmm"m have likewise ob-
served that the Commussion's emergency planning scheme contemplates that em irgency evacuation
procedures be developed fce the 10-mile [EPZ) LILCO included traffic ccotrol as part of is
proposed evacuation procedures mn light of such requirements We believe that wch inclusion was
proper. In the context of Mc&nhﬂ.mﬂha.mumm»mmm
public will be able to fend for itself in the event an evacuation is required

ALABIS, supra 22 NRC at 677 (footnotes omitted, emphasis added by the Appeal B oard)

 These pleadings are: Statenent of Suffolk County Executive Peter F. Cohalar June 23, 1986);
LILCO's Reply to Unauthorizsd Pleading filed on June 23 by Suffolk County, LI .CO's Motion to
Strike Unauthorized Pleading filed on June 23 by Suffolk County (June 30, 1986). Sta ement by Gover-
nor Mario M Cuomo (June 0, 1986), Respomse of Long Island Lighting Compeoy to Governor
Cuomo's June 30, 1986 “Statenent”; Letter dated July 7, 1986, from Lawrence Coe Lanpher. Suffolk
County's Answer to LILCO's 'umwmummrwmlunnw
County" (July 15, 1986), State ¢f New York Response 1o “Response of Long Island Lighting Company
10 Governor Cuomo's June 30, 986 ‘Statement’”

Immwﬂmamwmvmmwkwcuhorny-mm"do
pot consider them ot this juncture See Saffolk County, State of New York, and Town of Scuthamptot
Motion for Reconsideration of CLI-86-11 (July 21, 1986) Suffolk County, State of vew York and
Town of Southampton Supplemental Auswer to LILCO's Petition for Review of ALAB-812 (July 22,
1986)




ment participatioin, and that this cannot be correct in light of the Com-
mission's denial of the County's 1983 motion to terminate the proceed-
ing, a motion based on the absence of any local government participation
in Shoreham planning. The Commission stated in its denial that it was
“obligated 10 consider a utility plan submitted in the absence of State and
local government-approved plans . . . " CLI-83-13, supra, 17 NRC at
743 (emphasis added).

If only minor gap fillers are permitted, asks Licensee, then what was
the purpose of the provisions in the NRC Authorization Acts beginning
in 1980 permitting NRC consideration of utility plans? The answer, says
LILCO, is that these statutes evidence Congress' intent to permit utility-
only plans, and that ~o legislation would have been necessary to permit
minor gap fillers.

LILCO also argues that the Board erred by failing to presume that
State and local officials would fulfi!l their duties by responding in an
emergency, citing New York Executive Law article 2-B which requires
such response.® and language in the Conferernce Report accompanying
the FY 1985 HUD-Independent Agencies Appropriations Act favoring
such a presumption.”

Moreover, says LILCO, the Board erred in deciding the summary dis-
position motion by raising sua sponte the question whether a State and
local response, if there were one, would be coordinated with LILCO's.
The only issue raised by Contentions 1-10 and by the motion was legal
authority. The factual issue of coordination was not raised by the motion
or by Contentions 1-10, but by Content.on 92, which was not then before
the Board. However, even if coordination were a proper question, the
record shows that the plan is designed to accommodate previously unco-
operative government personnel, according to LILCO.

Staff's and Intervenors’ Arguments

Staff and Intervenors argue that even assuming that the State and local
authoritics might themselves respond in an emergency or delegate some
functions to LILCO, the regulations require comprehensive, cooperative,
and detailed preplanning which includes various governmental groups.

® See. eg. §25 of the Executive Law, which provides that
[ulpon the threst or occurrence of a disaster, the chief executive of any political subdivicion
hereby asuthonzed and empowered 10 and shall use any and all faciihes. equipment. supplies, per-
sonnel and other resources of s politica) subdivision 1n such manner &3 may be NECESIAry Of appro-
prate 10 cope with the disaster or any emergency resulting therefrom

TN s review [of emergency plans), FEMA should presume that Faderal State and local govern-

ments will abnde by their legal duties to protect public health and safety » an sctual emergency

HR Rep No 212, 9th Cong ., st Sess, 131 Cong Rec 15388 (194%)
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The current evidentiary record does not reveal what the nature of a
local governmentai response might be, and thus the Board correctly
denied the motion.

As to LILCO's argument that the Board shouldn't have considered the
coordination issue in ruling on the summary disposition motion, Staff
argues that LILCO's motion itself raised factual issues necessary for the
Board to resolve, one of them being the coordination question.

Staff and Intervenors also argue that realism and immateriality could
have been rejected on procedural grounds since LILCO and the other
parties had litigated from December 1983 to August 1984 on the assump-
tion that LILCO alone would implement its plan. Thus LILCO's asser-
tion of the realism theory late in the game was an attempt to prosecute
its case on a theory different from that which the parties had litigated,
and it was necessary to offer those parties an opportunity to submit evi-
dence on the new theory.

LILCO's Reply to Staff and Intervenors

First, the utility argues, the Governor's press release statement that the
State and County would respond in an emergency supports a finding in
LILCO's favor on the “realism" issue because the press release is in the
evidentiary record, no one has attempted to refute it, there's a presump-
tion that governmental officials will perform their legal duties, and an in-
ference should be drawn against a party who fails to produce evidence in
his control which could refute evidence in the record.

Second, LILCO asserts that the County's response in an emergency
would not be ad hoc and uncoordinated because the County Executive
has directed County employees to study the plan with an eye to giving
advice and assistance to the County Legislature. Thus relevant County
employees will be familiar with the plan.®

Third, LILCO asserts that it is not prosecuting its case on a theory
different from that litigated initially. At the outset of the evidentiary
hearing, Applicant sought to litigate several variations of its plan, includ-
ing a “principle offsite plan” involving County implementation; at the
same time, Applicant noted that the plan was flexible enough to incorpo-
rate County personnel after the onset of an emergency. Despite LILCO's

* At oral argument before the Appeal Board on August 12, 1985, when the County Erecutive was st
odds with the Legislature over Shoreham, counsel representing the Executive supported this LILCO
argument, adding that County personnel were already famihar with plans to deal with natural disasters
Furthbermore. despite Justice Geiler's opinion that police powers could not be delegated to private com
pank 5, Counsel noted as well that the County charter provides for the appointment of special patrolmen
in emergencies, and that state law provides for (he appoiniment in emergencies of pecial deputy sher
M T 4002



request, the Board permitted LILCO to litigate only the LILCO-imple-
mented vanation

Commission Decision

There is no doubt that the Commission's emergency planning regula-
tions were generally intended to prevent a recurrence of the situation
that arose shortly after the TMI-2 accident when, based on the facts as
they then appeared, some emergency response was called for but the
prior planning and coordination between the utility and local govern
ments proved inadequate. The emergency planning standards in 10
CFR. §5047(b) and Part 50, Appendix E, are premised upon a high
level of coordination between the utility and State and local govern-
ments. It should come as no surprise that without governmental coopera
tion LILCO has encountered great difficul'y complyirg with all of these
detailed planning standards

However, we intended our rules to be flexible. As we have stated
before, we are legally obligated to consider whether a utility plan, pre-
pared without government cooperation, can pass muster. A utility plan
might pass muster un'er 10 CF.R. § 50.47(c). Section $0.47(c) provides
for licensing notwithstanding noncompliance with the NRC's detailed
planaing standards: (1) if the defects are “not significant”; (2) if there
are "adequate intenm compensating actions'’; or (3) if there are “other
compelling reasons.” The decisions below focus on (1) and (2) and we do
likewise

I'he measure of significance under (1) and adequacy under (2) is the
fundamental emergency planning licensing standard of § 50.47(a) that “no
operating license will be issued unless a finding is made by NR(

that there is reasonable assurance that adequate protective measures can

and will be taken in the event of a radiological emergency T'he root
question becomes whether the LILCO plan can provide for “adequate

protective measures in the event of a radiological emergency."*®

d Pleading file
These siatement

plan s anything




This root question cannot be answered without some discussion of
what is meant by “adequate protective measures.” Our emergency plan-
ning regulations are an important part of the regulatory framework for
protecting the public health and safety. But they differ in character from
most of our siting and engineering design requirements which are di-
rected at achieving or maintaining a minimum level of public safety pro-
tection. See, eg, 10 CFR. §100.11. Our emergency planning require-
ments do not require that an adequate plan achieve a preset mif imum
radiation dose sa'ing or a minimum evacuation time for the plume expo-
sure pathway emergency planning zone in the event of a serious acci-
dent. Rather, they attempt to achieve reasonable and feasible dose reduc-
tion under the circumstances; what may be reasonable or feasible for one
plant site may not be for another. And, in the past, what was reasonable
and feasible in a given case depended on the cooperative planning efforts
of the utility and State and local governments. But what should we
regard as reasonable and feasible for Shoreham, where the governments
refuse to cooperate?

In addressing this question the Boards below presumed that the
LILCO plan must essentially achieve all that a fully coordinated plan
can achieve. In essence, the Boards defined what is reasonable and feasi-
ble for Shoreham solely in terms of the nature of the site and environs
without regard for the degree of possible government ccoperation. This
inexorably led the Boards to rejection of the LILCO plan on the ground
that LILCO could not lawfully accomplish all that cooperating govern-
ments might in the event of an accident.

We believe that flexibility is called for by the legal requirement that
we consider 2 utility emergency plan. It is very unlikely that any utility
plan could ever pass such a strict test. We could conceivably define what
is reasonable and feasible dose reduction for Shoreham solely in terms of
what LILCO itself can reasonably and feasibly achieve, but we are not
prepared to do so. Rather, we might look favorably on the LILCO plan
if there was reasonable assurance that it was capable of achieving dose
reductions in the event of an accident that are generally comparable to
what might be accomplished with government cooperation. With this in
mind, we turn to LILCO's realism argument.

We assume that LILCO is prohibited from performing the State or
County roles in the following areas:

(1) gwding traffic;

(2) blocking roadways, erecting barriers in roadways, and channel-
ing traffic;

(3) posting traffic signs on roadways;
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(4) removing obstructions from public roadways, including towing
private vehicles;

(5) activating sirens and directing the broadcasting of emergency
broadcast system messages;

(6) making decisions and recommendations to the public concerning
protective actions;

(7) making decisions and recommendations to the public concerning
protective actions for the ingestion exposure pathways;

(8) making decisions and recommendations to the public concerning
recovery and reentry;

(9) dispensing fuel from tank trucks to automobiles along roadsides;
and

(10) performing access control at the Emergency Operations Center,
the relocation centers, and the EPZ perimeters.

Some of these areas, such as making decisions and recommendations to
the public on protective actions, are fundamental to emergency planning.
However, if Shoreham were to go into operation and there were to be a
serious accident requiring consideration of protective actions for the
public, the State and County officials would be obligated 10 assist, both
as a metter of law and as a matter of discharging their public trust. See
N.Y. Exec. Law art. 2-B, § 25.1. See also HR. Rep. No. 212. 99th Cong.,
Ist Sess. (1985), quoted in part in note 7, supra. Thus, in evaluating the
LILCO plan we believe that we can reasonably assume some “best
effort” State and County response in the event of an accident. We also
believe that their “best effort” would utilize the LILCO plan as the best
source for emergency planning information and options. After all, when
faced with a serious accident, the State and County must recognize that
the LILCO plan is clearly superior to no plan at all.

Nevertheless, we are unwilling to assume, as LILCO would have us,
that this kind of best-effort government response would necessarily be
adequate. In point of fact, there are questions about the familiarity of
State and County officials with the LILCO plan, about how much delay
can be expected in alerting the public and in making decisions and rec-
ommendations on protective actions, or in making decisions and recom-
mendations on recovery and reentry, and in achieving effective access
controls. The record tells us that an evacuation without traffic controls
would be delayed from 1% to 3 hours, but how important is this time
delay? For which scenarios, if any, does it eliminate evacuation as a
viable protective action?

To answer these questions, more information is needed about the
shortcomings of the LILCO plan in terms of possible lesser dose savings
and protective actions foreclosed, assuming a best-effort State and
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County response using the LILCO plan as the source for basic emer-
gency planning information and options. Accordingly, we remaind
LILCO’s realism argument to the Licensing Roard for further proceed-
ings in accord with this Decision. The Board should use the existing evi-
dentiary record to the maximum extent possible, but should take addi-
tional evidence where necessary.!°

IMMATERIALITY

As noted above, Intervenors asserted in Couientions 1-10 that LILCO
lacks legal authority to implement certain features of its plan, including
controlling traffic. LILCO argues that with the exception of the alerting
and broadcasting functions, the features mentioned in the legal authority
contentions are not re‘juired by the regulations — it is immaterial that
LILCO might lack authority to inplement them.

Staff and Intervenors opposed the immateriality argument principally
on the ground that the inability to impose traffic control would
impermissibly restrict “the range of protective actions” available in an
emergency. Intervenors also asserted that the immateriality theory was
essentially factual in nature, and thus required further evidentiary hear-
ings.

Commission Decision

While NRC regulations may make no explicit mention of some of
these emergency planning measures, such measures may nevertheless be
required in order that there be reasonable assurance of adequate protec-
tive measures. LILCO’s materiality argument presents issues that are pri-
marily factual rather than legal. The factual issues are subsumed within
the scope of factual issues presented by LILCO’s realism argument and
can be considered by the Board in the remanded proceeding on realism.

CONCLUSION

In sum, we conclude that LILCO’s plan should be measured against a
standard thst would require protective measures that are generally com-
parable to what might be accomplished with governmental cooperation.

"% Since LILCO raised factual isswes in ity summary disposition papers. it was entirely appropriate for
the Board itself 10 have discussed them by addressing coordimation wsues in its ruling Mowever, gives
the pleadings that have been filed on realsm, and the further proceedings directed by this Decision,
there s 5o prejudice to the parties even asuming arguendo that LILCO's argument rested on some new
“theory” not previously disclosed 10 the parties




protective actions are necessary can be implemented quickly and
smoothly. In adopting its new emergency planning regulations, the Com-
mission expressly recognized that participation in planning by State and
local governments and coordination between the governments and the li-
censee was central to effective emergency pianning.

Congress provided, however, that the Commission could consider, in
the absence of an approved State or local plan, whether a State, local, or
utility emergency preparedness plan, or some integration of these plans,
provides reasonable assurance that public health and safety is not endan-
gered by the operation of the plant. Thus, as a purely abstract legal
matter, the Commission is correct in saying that we are authorized to
consider a utility plan alone. However, that should not end the inquiry.
The Commission must also consider whether the Commission should
permit consideration of a utility plan where not only no State or local
plan exists, but where the State and local governments refuse to partici-
pate in or cooperate with emergency planning.

This is not a case in which one local government or the State govern-
ment alone has refused to participate in emergency planning and another
governmental unit can take up the slack. A// of the responsible govern-
mental entities are refusing to participate in any way, shape, or form in
emergency planning for the Shoreham plant. There will, therefore, be no
governmental preplanning and no governmental coordination with
LILCO. Moreover, according to the New York courts, LILCO does not
have the legal authority to carry out certain governmental functions
which are fundamental to an emergency response.' All governmental re-
sponses will, therefore, be ad hoc even if, as the Commission assumes, the
State and local governments do respond in the case in an emergency,
and even if, as the Commission assumes, the State and local governments
decide to implement the LILCO plan.? Emergency plans are compli-
cated. If an emergency plan is to work sinoothly, everyone must be fa-
miliar with the plan and his or her responsibilities under the plan. As the
Commission's regulations recognize, this requires governmental coopera-
tion, training, and rehearsal. Given the positions of the State and local
governments in this case, none of these fundamental preparatory steps
will be taken.

1 also believe that we should have considered the preemption issves rased by ALAB-18 &t the same
time we conmdered the issues decided 1n (s Order

' The Commission slso assumes that the LILCO plan is really only an interim compensating messure
hecause once the Shoreham plant i licensed the Siste or County will see ihe light and begin 1o cooper.
ate with LILCO and participate in emergency planning for Shoreham The C s P
wem (0 be based on not much more then wishful thinking
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The question is, then, should the Commission under these cirrum-
stances consider a utility plan alone? I believe not. What the Commission
decides today is that a completely ad hoc response by the State and local
governments might be sufficient to provide reasonable assurance that
there will be adequate protection of the public in the event of an emer-
gency. I cannot conceive of circumstances in which that would be the
case. The Commission's Decision amounts to a judgment that the core of
emergency planning need not exist. The Commission's endorsement of
such an idea undercuts the veiy foundation of emergency planning.

I am equally troubled by another aspect of the Commission's Order.
The Commission says that LILCO ought to be given a chance to show
that even if the State and local emergency response is ad hoc there will
be reasonable assurance that the LILCO plan is, in the event of an acci-
dent, capable of achieving dose reductions “that are generally compara-
ble to what might be accomplished with governmental cooperation.”
(Order, p. 32) Unfortunately, it is not clear exactly what that means. The
Commission specifically rejects the Licensing Board and Appeal Board
decisions which presumed that the LILCO plan must be capable of
establishing the same level of assurance that a plan with governmental
cooperation would achieve. Is the Commission permitting a lesser level
of assurance for the LILCO plan? For example, if the ad hoc nature of
governmental response would foreclose certain protective actions, would
the Commission still find the LILCO plan acceptable as long as the dose
reductions would be “generally comparable” to a plan with governmen-
tal cooperation? Unfortunately, the Commission does not clearly explain
what it intends. The Commission certainly should not be permitting
Shoreham to meet a lesser standard of protection for the public than
other plants in the country have been required to meet.

I am not convinced that the Licensee could, in the absence of any
governmental cooperation, establish the same level of assurance as if
there were a plan coordinated with the State and local governments.
Further, I do not believe that the Commission should establish a prece-
dent which would allow for an ad hoc response on fundamental aspects
of emergency planning — in this case the core of emergency planning.
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The Commission denies intervenors' motion to cancel a scheduled ex-
ercise of the utility's emergency preparedness plan for Shoreham. The
Commission recognizes that while the utility cannot lawfully implement
all aspects of its emergency plan, conduct of the exercise is necessary be-
cause it is expected: (1) to provide information as to whether lack of
cooperation in emergency planning by the State and local governments
results in “significant” defects under NRC’s emergency planning stand-
ards; and (2) to test the utility's ability to accommodate ad hoc govern-
mental participation in the event of an actual emergency

EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

Even though it may not be possible to test all aspects of an emergency
plan, an exercise is not necessarily useless. The exercise can assist in de-
termining whether any defects that exist as a result of “limitations of [the

SCLI-86 14 was inadvertently omited from the January | 986 wsuances
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utility’s] plan when executed under . . . state and county restric-
tions . . ." are significant under 10 CF.R. § 50.47(cX1).

EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

The Commission finds preposterous the implication that public em-
ployees would not use a utility plan even if they knew that use of the
plan would best protect the public.

EMERGENCY PLANS: STATE AND LOCAL GOVERNMENT
(UTILITY PLAN AS SUBSTITUTE)

A plan is not totally ad hoc merely because it is not known exactly
what public officials will do in an emergency. A plan may be designed to
accommodate an ad hoc response by public officials.

MEMORANDUM AND ORDER

BACKGROUND

Long Island Lighting Company's (LILCO) application for a fuli-
power operating license for its Shoreham Nuclear Power Plant, located
in Suffolk County, New York, i pending before the NRC. In order for
there to be an adequate record for safety review of LILCO's full-power
application, NRC regulations generally require, among other things, that
an offsite emergency plan be developed, and that there be an exercise of
the plan. See 10 CF.R. § 50.47 and Part 50, Appendix E. The exercises
are generally supervised and conducted by the Federal Eriergency Man-
agement Agency (FEMA), with participation by relevant State and local
governments. In this case, however, the emergency plan before us for
review was developed and proposed by LILCO because the State and
Couny refused to develop one. The LILCO plan for Shoreham provides
for the lead role for offsite emergency response to be administered by
the Local Emergency Response Organization (LERQ), an organization
comprised primarily of utility employees. In a December 26, 1985
motion, New York State, Suffolk County, and the Town of Southampton
Jointly moved the Commussion to cancel a February 13, 1986 exercise of
LILCO's emergency preparedness plan for Shoreham. LILCO and the

k1




NRC Staff oppose the motion, and we deny it for the reasons explained
below.

The movants have not identified any basis in NRC regulations for the
filing of such a motion, which in effect attempts to interfere directly
with the Commission's process for obtaining information necessary for its
licensing decisions. Under NRC practice it is not clear that this type of
motion is authorized or that we are obligated to respond in any formal
way. On this basis alone the motion may be denied. Nevertheless, be-
cause we consider the upcoming exercise to be important in carrying out
our safety responsibilities, we are responding to the motion in this
Memorandum and Order.

THE NATURE OF THE EXERCISE

In the upcoming Shoreham exercise planr*A “>r Fobruary 13, 1986,
FEMA intends to observe a number of LERQ primary response capabili-
ties. This observatiy:. will entail an examination of facilities, plans, and
communications, but will not entail interaction with the public that
would be affected in the event of an actual emergency. Specifically,
FEMA plans to observe the following facilities and/or activities:

— LERO Emergency Operations Center
— Emergency Operations Facility

— Emergency News Center

— Reception Center

— Congregate Care Centers

— Emergency Worker Decontamination
~ General Population Bus Routes

— School Evacuation

— Special Facilities Evacuation

~ Mobility Impaired at Home

— Route Alerting

— Traffic Control Points

— Impedin.ents to Evacuation

— Radiological Monitoring

- Accident Assessment.

THE MOTION
The State, County, and Town oppose the holding of this exercise of

the LILCO plan for essentially twc reasons: (1) they contend that van-
ous court decisions make clear thay LILCO cannot implement its plan, so




an exercise of the plan would be useless; and (2) they contend that, if the
exercise is designed to test the implementability of the LILCO plan using
a simulated State and County response which was never litigated before
any NRC Board, it would be irrelevant to the licensing process for
Shoreham, and thus the results of the exercise would be worthless for
that reason as well. We reject both reasons.

As to the first argument, it is true that a New York State Court has
held that, in the event of an acwual emergency, certain elements of
LILCO's emergency plan can only be implemented by New York State
or Suffolk County authorities. Cuomo v. LILCO, No 84-4605 (N.Y. Sup.
Ct., Feb. 20, 1985). The exercise does not flout that decision; to the con-
trary, it presumes the validity of the limits on LILCO's authority to im-
plement its plan as set forth in that case; the only elements of LILCO’s
emergency plan which will be tested are those that LILCO may lawfully
do on its own. The exercise of these elements of the LILCO plan will
not, however. be useless. To the contrary, the exercise is expected to
provide important and material information to the Commission. For ex-
ample, as we noted when we directed the NRC Stafl to request FEMA
to schedule an exercise, the exercise will assist us in determining whether
any defects that exist as a result of “the limitations of LILCO's plan
when executed under the state and county restrictions” (Memorandum
from S. Chilk to W. Dircks, dated June 4, 1985, at 1), are significant
under our regulations. See 10 C.F.R. § 50.47(c)X1). Therefore, it is simply
incorrect for the movants to argue that the exercise is useless because not
all of the plan’s elements will be tested.

As to the second argument, the LILCO plan in part states that:

The role of Suffolk County, should it decide to become involved in the response (o
a radlogical emergincy, either because the Governor orders it to do so or because
the County Executive so chooses, will be for the various members (o participate to
the extent to which they are qualified by reason of prior traming or expenence

Thus a fundamental factual premise for movants' second argument, iLe.,
that the plan litigated in the Shoreham licensing proceeding provides
solely for a LILCO-only response, is incorrect. The plan provides for
planned LILCO action in the event of an ad hoc State and County re-
sponse to an actual emergency. Not only does the LILCO plan antici-
pate the possibility of such a response, such a response has been, in
effect, promised by the State and County. The County Executive has
stated that in the event of an actual radiological accident at Shoreham he
would “respond to the best of [his] ability and in accordance with the
duties and obligations placed upon [him] by Article 2-b of the Executive



Law" (Letter from P. Cohalan to T. Reveley dated June 26, 1985), and
Governor Cuomo has stated that in a radiological emergency, “both the
State and the County would help to the extent possible; no one suggests
otherwise.” Governor's Press Release dated December 20, 1983.

In order to test LILCO’s planned response to ad hoc governmental
participation in an actual emergency and to add more realism to the ex-
ercise, federal employees will play the roles of such officials during the
exercise. Through this role playing, the NRC is attempting to evaluate
LERO's capability (1) to accommodate the presence of State and local
officials, (2) to support those officials using the resources available
through LERO, and (3) to provide those officials with sufficient informa-
tion to carry out their State and county responsibilities. These “actors,”
however, will be instructed not to play decisionmaking roles, not to
assume any command and control authority, not to interact with mem-
bers of the public so as to lead anyone to believe that they are actually
County officials, and not to actually perform any State or local functions
exclusively reserved to State or County officials by State or County
laws. The basis for the number of actors to be used in this aspect of the
exercise and the detailed instructions they will be provided are based,
primarily, on New York State plans for other nuclear power plants and
the manner in which New York State personnel and other counties have
participated in other New York facility exercises.

Thus, contrary to movants' assertion, the simulation to be performed
during the exercise will test an actual and important aspect of LILCO's
plan. Indeed, the exercise currently scheduled, including the role playing,
corresponds exactly with the current status of emergency planning for
Shoreham.

CONCLUSION

In sum, we find that the motion presents no reason why the exercise
should be cancelled.! We further find that the conduct of this exercise,

! The County appears 1o assert (Mot ot 21) that, in the event of » radiological acesdent st Shoreham,
County personnel could not lawfully make use of the LILCO plan, even of this wae under the circum-
stances the best way to protect the safety of the citwems of Suffolk County We find this assertion to be
100 prepostercus an sbrogation of the County's obhigations 10 i3 citizens to be Laken serously

The motion also states that NRC may not requesi an exercie at 8 plant “which has been denied an
opersting license © (See. ¢ 3. Motion a1 }) However, the Commission eell has not reviewed the eviden-
uary zecord on the adegquacy of LILCO's plan, and consequently there is no final agency sction lenying
LILCO an opersting license

Movanis also seem 10 argue that the Commnson erred by faing 1o conduct a formal Commasion
meeting when it decided 10 request the esercise See Motion at 1 No aw requires such & meeting




which is permitted by our regulations, is under current circumstances
both lawful and necessary to fulfill our responsibility under the Atomic
Energy Act to protect the health and safety of the public.? The exercise
will allow us to evaluate whether the LILCO plan, as described above,
is as good as LILCO claims it is or, conversely, is as bad as the State,
County, and Town assert.

Accordingly, we decline movants’ invitation to cancel the exercise
based on movants' assertion that the exercise is useless because it cannot
prove that LILCO's emergency plan is sufficient to meet NRC require-
ments. While, for the reasons set forth herein, we believe that the exer-
cise is very useful, we obviously take no position on whether the exer-
cise will satisfy our emergency planning requirements. For the past sev-
eral years the State, County, and Town have been claiming that no ade-
quate plan can be developed for Shoreham, and that the LILCO plan is
inadequate. They are entitled, as litigants before us, to advocate that po-
sition; they are not, however, entitled to obstruct our inquiry inte the
facts necessary to enable us to resolve that assertion.?

Chairman Palladino and Commissioner Asselstine disapprove this
Order. Chairman Palladino provided dissenting views with which Com-
missioner Asselstine agreed. The additional views of the Commission ma-
Jority are also attached.

§ Section 10Md, 42 USC §2132(d), provides that
00 license may be usued (0 any person within the U ited States i, in the opsmson of the Commn.
son, the msuance of a hicense 1o such person would be I 10 the o defense and secunty
of 10 the health and safety of the publc
Section 16lc, 42 USC. §2201(c). authorizes the Commusion 1o
make such studies and investigations. obtasn sach infor and hold such meetings or hearings
a8 the Commussion may deem necessary of Proper 1o assst il in eviicmung any authority provided
this Act, or in the admunsstration or enforcement of this Act, or any regulstions of orders wiued
thereunder
' The moton dxd not inform us of » pending development directly relsted 10 the motion & County
low, now in effect and under County consderstion when »s motion was filed that s apparently ntend
ed 10 make NRC participation i the srercie 3 crime showld the County legniature dsapprove of o
Beceuse it has not been ramed by the movants as » bass for therr moton. we do not deal with the new
local lew 0 ths Order




It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C,
this 30th day of January 1986,

DISSENTING VIEWS OF CHAIRMAN PALLADINO

| believe my position on the scheduling of an exercise at this time is
well known. That position is as follows:

After thinking about this 1ssue a great deal, I concluded that only a
potentially workable plan should be exercised. Given the Licensing and
Appeal Board decisions that LILCO did not have the legal au...onty to
perform many of the required emergency response functions set out in
the proposed plan, | questioned the usefulness of the dnill being pro-
posed. Further, the results of a drill of an inadequate plan might create
new hearing issues which would need to be addressed and that might not
arise If one were to exercise only an adequate plan.

I believe that an exercise at Shoreham which involves participation of
the State, Suffolk County, and the utility could provide, on tne other
hand, useful information on the adequacies of emergency preparedness at
Shoreham that would be of use and interest to all participants.

Until the Commission completes its review of the emergency planning
legal authority issues and depending upon the outcome of that review, |
will continue to hold the above-stated view, | would add that | have not
prejudged, and do not intend to prejudge, any open issue in th"
Shoreham operating license proceeding
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ADDITIONAL VIEWS OF THE MAJORITY




Cite as 24 NRC 45 (1786) ALAB-839

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles
Howard A. Wilber

In the Matter of Docket Nos. 50-443-OL
50-444-0OL
(Otfsite Emergency Planning)

PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, ef a/.

(Seabrook Station, Units 1
and 2) July 3, 1986

The Appeal Board grants an intervenor's petition for 7 - el certifi-
cation of the Licensing Board's denial of a motion to amend the ‘ran-
script of a preheanng conference, vacates the ruling, and orders the tran-
script corrected

RULES OF PRACTICE: DIRECTED CERTIFICATION

Appeal boards employ their directed certification authority only
where a licensing board ruling either threatens the party adversely af-
fected by it with immediate and serious irreparable impact that, as a
practical matter, could not be alleviated by a later appeal, or affects the
basic structury of the proceeding in a pervasive or unusual manner
ALAB-838, 23 NRC 85, 592 (1986) (citing Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units | and 2), ALAB-40S, §
NRC 1190, 1192 (1977))




RULES OF PRACTICE: TRANSCRIPT OF PROCEEDINGS

The Commission's regulations and policy guidance mandate that a ver-
batim transcript of proceedings be prepared. 10 C.F.R. 2.750(2) and 10
C.F.R. Part 2, Appendix A, V(a)1).

RULES OF PRACTICE: BRIEFS

The Rules of Practice require that any issues presented on appeal be
supported by the precise portion of the record relied on. 10 CF.R.
B 2.762(dX1).

RULES OF PRACTICE: TRANSCRIPT OF PROCEEDINGS

It is the written transcript filed in the docket and available for inspec-
tion at the Public Document Room — not any underlying stenotype
notes, tapes or other memorials — that constitutes the official record. See
10 CF.R. 2.750. See also $ U'S.C. §56(e).

RULES OF PRACTICE: INTERLOCUTORY REVIEW (RECORD
CORRECTION ORDERS)

An incomplete or inaccurate transcript compromises later appellate
review and is thus sufficient to justify interlocutory relief. National
Farmer's Organization, Inc. v. Olive., $30 F.2d 815, 816-17 (8th Cir. 1976).

RULES OF PRACTICE: TRANSCRIPT OF PROCEEDINGS
(CORKECTION)

The Commission's regulations provide th}l a hearing will bz reported
by the official reporter under the supervision of the presiding officer and
that “[t]he transcript prepared by the reporter sha. be the sole official
transcript of the proceeding " 10 C.F R. 2.750(a). The regulations specifi-
cally authorize a presiding officer to order or approve correction of the
official transcript. Corrections are to Le made by the presiding officer in
the manner provided in 10 CF.R. 2.750¢b), i.e., in a way that also pre-
serves the transcript as originally recorded

RULES OF PRACTICE: TRANSCRIPT OF PROCEEDINGS
(MOTION TO CORRECT)

If confronted by a motion to correct the transcript, a licensing board is
duty-bound to make some good faith effort to ascertain whether the tran-
SCript is accurate
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RULES OF PRACTICE: TRANSCRIPT OF PROCEEDINGS

[he regulations permit, but do not require, the stenographic reporting

) prehearing < ference ¢ . lalc 10 C.FR

’ e
2 -(:" ) W hen such reportiu used rule R ) steno

graphic

FR I nda uoI £ { il reneratis

LBP-80-22, 12 191 13.94, a/f 'd ALAB-¢
(Licen

RULES OF PRACTICE: TRANSCRIPT OF PROCEEDINGS
(MOTION TO CORRECT

PRACTICE TRANSCRIPT OF PROCEEDINGS

RULES OF PRACTICE TRANSCRIPT OF PROCEEDINGS
(MOTION TO CORRECT)




APPEARANCES

Robert A. Backus, Manchester, New Hampshire, for the Seacoast Anti-
Pollution League.

Thomas G. Dignan, Jr., and R.K, Gad, ITI, Boston, Massachusetts, for the
applicants, Public Service Company of New Hampshire, et al.

Edwin J. Reis and Oreste Russ Pirfo for the Nuclear Regulatory Com-
mission staff.

MEMORANDUM AND ORDER

Before us is a petition for directed certification filed by the intervenor
Seacoast Anti-Pollution League (SAPL) asking us to examine a Licens-
ing Board ruling denying SAPL's motion to amend the transcript of a
prehearing conference held on March 25, 1986. The applicants assert that
the petition does not satisfy the test for directed certification but claim to
lack sufficient information to address the merits of SAPL's request. The
NRC staff supports SAPL's petiton. Finding ourselves in agreement
with SAPL and the staff, we grant the petition for directed certification,
vacate the Board's ruling, and order the transcript to be corrected.

A. Background

SAPL's motion to the Licensing Board asserted that the official tran-
script was incomplete because it failed to contain a portion of an ex-
change between SAPL's counsel, Robert A. Backus, and the Licensing
Board chairman.! SAPL noted, more specifically, that the transcript
does not reflect “the chairman's direction that the reporter ‘will strike
that from the record’ (refernng to a prior statement by Attorney Backus)
or the attempt made by Attorney Backus to preserve his rights on the
record.”? It alleged that “[a) substantial portion of this interchange was
cither deleted from the record or altered by order of Judge Hoyt to the
official reporter "* The motion appended a comparison of the exchange

! Seacoast Anti-Pollution Lesgue's Motion 1o Amend Record of Prehearing Conference of March 28,
1986 (April 10, 1988) (hereafter, SAPL Moton of Apnl 10)
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in question, first, as set out in the official transcript and, second, as taken
from a tape recording made by a reporter from one of the radio stations
present in the room on the day of the prehearing conference. If the com-
parison is accurate, certain sentences do not appear in, and others differ
from, the official version. SAPL told the Licensing Board chat it had
been informed that the official NRC reporter “has available for transcrip-
tion the original stenographic notes of all proceedings in the hearing
room that day, and can, if and when requested by the Board, prepare a
full and complete transcript of the proceeding of that date, with particu-
lar reference to the matenals omitted at page 2098.2099 "¢

In a brief order, the Licensing Board denied SAPL's request, noting
simply that “[t}he sole official transcript of the proceeding is that pre-
pared by the official reporter designated by the Commission (10 CFR
§2.750(2))."® The petition for directed certification followed. To pre-
serve our jurisdiction to decide the request for directed certification, we
instructed the Licensing Board to ensure the preservation of all steno-
graphic notes and other matenals in connection with the prehearing con-
ference * Thereafter, we directed the official reporter to provide us with
a transcript of the stenotype notes of that portion of the March 2§ pre-
hearing conference that is the subject of SAPL's motion and to explain
any discrepancies between the stenotype notes and the official tran-
script.?

By affidavit filed with us on June 27, 1986, the reporter advised us that
her stenotype notes reveal various differences from the officiel transcript.
Among other things, the reporter indicated:

The words which were omitted from the transcript of Mr Backus' statement, and
which are indicated above in the corrected version of the transcript, were deliber-
ately omitted because of Judge Hoyt's direction to the reporter, also cited above
“The reporter & to strike that comment from the record ™4

B. Directed Certification

As recently reemphasized in this proceeding, we employ our directed
certification authority only where a licensing board ruling either threat-
ens the party adversely affected by it with immediate and serious irrep-

‘ldwmi

* Order of April 15, 1986 (unpublished)

* Ser Appeal Board Orders of May 30. 1986 and June 1 | 986 (unpeblahed)
" Appes) Board Order of June 24. 1986 (unpublished)

* Letter of Wendy Con 10 C Jean Shoemaker, Secretary. Atomnc Safety and Licensing Appeal Board
(Jume 24. 1986) &t 2 At our duwrection. 8 copy of Ms Cot's letter was iransmutied 1o the Docketing and
Service Branch, Office of the Secretary for service on o)l parties 10 the proceeding
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arable impact that, as a practical matter, could not be alleviated by a
later appeal, or affects the basic structure of the proceeding in a perva-
sive or unusual manner.® The first test is plainly met here.'°

The Commission's regulations and policy guidance mandate that a ver-
batim transcript of proceedings be prepared.'' As the staff points out,
the Rules of Practice require that any issues presented on appeal be su -
ported by the precise portion of the record relied on.'? If SAPL is cor-
rect that the official transcript is incomplete or inaccurate, its ability to
challenge the Licensing Board's decision by way of an appeal would be
compromised.

It may be possible to correct errors in the transcript at the end of the
case because the reporting company is apparently obliged under its con-
tract with the Commission to retain stenotype notes and other material
until the expiration of its contract, when they are turned over to the
Commission.'® Nevertheless, it is the written transcript filed in the
docket and available for inspection at the Public Document Room — not
any underlying notes, tapes or other memorials — that constitutes the of-
ficial record.'* As the Licensing Board pointed out, it does not receive
or exercise control or custody over the underlying materials. Thus, we
cannot assume that such materials will always be available at the end of
a proceeding '* Moreover, the recollections of the parties, the official re-
porter, and the Board, which could be critical to an accurate disposition
of a motion to correct, will become far less reliable ac time passes. It
may well turn out that we will be unable to reconstruct the facts sur-
rounding this incident if we await the end of the case. Thus, there is a
strong likelihood that SAPL will be seriously and irreparably injured if
we do not act now to determine whether the transcript is accurate.'®

*ALAB-RIE 23 MRC SES. 592 (1986) (crimg Public Servce Co of Indiane (Marble Hill Nuclear Gener-
ating Station, Unsts | and 2). ALAB-40S, § NRC 1190, 1192 (1977))
12 We need not decide whether the second test 1 satisfied as well
VWCFR 27%) and 10 C F R Pant 2, Appendix A, Viaxl)
IO CFR 27UdX1)

19 See Certification of Licensing Board (Regarding Reporting of Seabrook Preheanng Conference on
March 2926, 1986) (June 3. 1986) at 2 (hereafter, Licensing Board June 3 Order)
i See IOCFR 275 Seralio $ USC $56ie)
"Thrmmdmhnuuuhbytlnnpamuco-myuummofcmwnmmchm-
pany and ‘he Commission We gather that it s sandard practice for exampie, 10 destroy the backup
magnetic cassette lapes afier verifying the stenolype notes However. the Licensing Board 1n this pro-
ceeding has ordeved all materials retained See Licensing Board June 3 Order at 1.2 We directed the
Mmmthmdemummhmm
Hach”'”m:oukrmmm-cwmnwm-mwhvmwvmmth
pending petition Nowmumbw‘mno.nmuywtnhnmﬂn.dhm
retention of underiying matenals N«mmwmmwhm-nqmthmq
m)wm-m»ummuucwm-mm provided in its contract with the NRC
18 Cf National Farmers' Organcation, Inc v Oliver. 330 F 24 815, §1617 (8th Cir 1976) (incomplete
record v later appellate review and & sufficient Lo jusufy interiocutory rehel)




The applicants contend that SAPL has 1.>* been seriously injured and
tlm.inanycveat.myinjurycanbcaﬂemndhm.mgiuofthesp-
plicants’ argument is that the material purportedly not transcribed related
to the Board's exclusion of SAPL Contention 13, and the reasons for
such exclusion are set forth elsewhere in writing. In the applicants’ view,
“(i)f SAPL is arguing that it should have available to it on such an
appeal a record which .hows counsel was not permitted fair argument
below, the official transcript shows where and on what basis he was cut
off."'7 It may be, as the applicants contend, that a particular line of ar-
gument will not be compromised even if the transcript is incomplete or
inaccurate so that no prejudice to the intervenor will eventuate. But we
cannot be certain of such result. SAPL may wish to present other or dif-
ferent arg iments on appeal and an inaccurate or incomplete transcript
could impair its ability to do so. In the absence of an accurate transcript,
it may be difficult, if not impossible, to ascertain precisely what tran-
spired at the prehearing conference and determine what bearing that had
on the Board's ultimate decision to exclude Contention 13.

C. Correction of the Transcript

The Commussion’s regulations provide that the hearing will be re-
ported by the official reporter under the supervision of the presiding offi-
cer and that “[t}he transcript prepared by the reporter shall be the sole
official transcript of the proceeding."'®* The regulations specifically au-
thorize a presiding officer to order or approve correction of the official
transcript. Corrections are to be made by the presiding officer in the
manner provided in 10 CF.R. 2.750(b), i.e, in a way that also preserves
the transcript as originally recorded.'®

If confronted by a motion to correct, a licensing board is duty-bound
to make some good faith effort to ascertain whether the transcript is ac-
curate.?® The Licensing Board's April 15, 1986 order reveals no such

'T Applicants’ Brief in Response 10 SAPL's Motion for Directed Certification (June 10. 1986) a1 4

IOCFR 27%0)

IO CF R 275000) reads as follows
Corrections of the official transcript may be made only in the manner provided by ths paragraph
Corrections ordered or approved by the presding officer shall be included in the record ss an ap-
pendin, and when w incorporsted the Secretary shal! make the
official transcript so that it will incorporate the changes ordered 1n making correctons there shall
be 0o substitution of pages but. 1o the exient practicable, corrections shall be made by running » hne
through the matter 1o be changed without obiterstion and writing the matter as changed immed::
stely above Where the correction consists of an insertion, it shall be added by nder or interlnea-
BOn a8 near a8 possible 1o the text which & intended 10 precede and follow nt

¥ The regulations permit, but do not require. the stenographic reporting of prehesning conferences See

IOCFR 27%1s(c) and 10 CF R 2752(0) When such reporting s used, the rules peraining 10 steno-

Continued




effort. Although the Board noted that SAPL had submitted a recording
purporting to show conflicts with the official transcript, it simply recited
the self-evident proposition that the official transcript is the one prepared
by the reporter. In response to a request to correct that transcript, such
rationale is wholly inapposite and thus insufficient. It does not explain
why the Board rejected the proposed corrections of the transcript or
even whether the Board believed the transcript to be accurate or not.*!

We do not suggest that the Board was obliged to undertake extensive
investigation to rule on the motion. An examination commensurate with
the need 1o ascertain the facts (if not already known to the Board) can
be conducted promptly and efficiently, without elaborate procedures.
Nor does the requirement that a licensing board seriously entertain mo-
tions 10 correct in order 1O ensure an accurate Lranscript impinge upon a
presiding officer’s authority to regulate the conduct of a proceeding, in-
cluding the authority to “strike” material from the record.**

In the instant case, the affidavit embodying a transcript of the report-
er’s stenotype notes and the reporter's recollections of the incident makes
it clear that not all of what actually took place at the prehearing confer-
ence is included in the official transcript.®? It is unclear from all the cir-
cumstances, including the reporter's affidavit, whether the presiding offi-
cer intended that a portion of the conversation literally be expunged
from the transcript or whether the reporter simply assumed that the pre-
siding officer’s direction to her to “strike” material required physical ex-
cision. In either case, the exclusion of the material was improper and the
transcript should have been corrected. We therefore order the transcript

graphic transcripts apply 1o prehearing conferences See generally Northera Indaha Public Serwice Co
(Bailly Generating Swtion, Nuclear 1), LBP-30-22. 12 NRC 191, 19394, o7 d ALAB-619, 12 NRC 558
(I’I))(Lm.louﬂdxhnammwmnhmtnmnﬂdmmmdn
poor quality )

21 Cf United States v Carter. 347 F 24 220, 221 (24 Cir ), cent denied. 382 US B8R (1965) (siatule pro-
mnumrm"mummm.wwdm-uywu
proceedings had™ clearly imphes that the transcript i subject 10 cofrection)

15 A hcenung board may properly “strike” material from the record during the course of a proceeding
s-ch"untn."-Mnnhumma‘mm-mvﬂumfumm A
wl.cmmdthlmmmm“mmmwluw-mwuﬂa
reviewing iribunal can decide whether the board's sction was proper Except perhaps i highly unusval
mumhmMMMnm-umhﬂnﬂyNWﬂ
expunged from the record qw-u—un\mnu-uuwmww 1Y
ALAB-807, 21 NRC 1195, 1214 (198%) (transfer of testimony from public (ranscript 10 in camers portion
of the record) m-uoﬂdhmthmodm:-lm-“dW“'m'hsb
must be identified as such ot the outset
"Onlhhy'dm.okcuw.Mn“xhl.mmmw-ﬂm“m
The Board. & n s prerogative dechined 10 conmder the matier ai that tme and nstead  nmsted that
the tequest be made in wnting Tr 230808 As far a8 we can teil the Board thereafier ruled on the
rv.uwnhnueumu‘mthmdu-mhmmmmmq&cvmdm
officw! reporter



corrected to reflect what actually transpired — as embodied in the re-
porter’s stenotype notes — as follows:
Page 2099, lines 3-5 should read ¢

JUDGE HOYT Mr. -~

MR. BACKUS: Madame Reporter, would you please [indicate] the chairman is
fortidding me 10 make » statement on the record I will go on

JUDGE HOYT: No, sir, you will not You will continve. Mr Backus. We will
consider your argument. The reporter is 10 strike that comment
from the record. Do you wish to continue of do you wish 1o
cease at this point”?

We have not made all the corrections requested vy SAPL. As to the
Others, the reporter indicated that no further changes were warranted.
Yatumm,umwmw,dmnfmmmumm
recording. As SAPL acknowledges, the tape recording cannot be as-
sumed to be definitive,?® and any differences between the versions may
ultimately have to be resolved in favor of the official transcript. But, not
having been present at the prehearing conference, we have no basis for
determining whether any additiona! changes are justified. If SAPL
wishes, it may promptly tender a motion to the Licensing Board to make
the remaining changes. The Board shall thereafter rule on SAPL's re-
quest based on appropriate criteria, which may include its own recollec-
tions. *¢

The petition for directed certification is granted and the Licensing
Board's April 15, 1986 order is vacated. The trarscript shall be corrected
as provided in this opinion and, in accordance with 10 CF.R. 2.750¢b),
the Secretary 1s requested to make the necessary physicai corrections.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

¥ The reporter indicates that lines 1.5 of page 2099 should be changed But the reporter’s changes
appesr 1o he confined to hines 3-8

I SAPL Moton of Apnil 10 g |

¥4 Sev generaliy Usied Siates v Smah 562 F 24 619, 62021 (10th Cur 1977
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Gary J. Edles
Dr. Reginald L. Gotchy

In the Matter of Docket Nos. 50-352-OL
50-353-OL
PHILADELPHIA ELECTRIC
COMPANY
(Limerick Generating Station,
Units 1 and 2) July 18, 1986

The Appeal Board denies joint intervenors’ petition 1o reopen the
record on offsite emergency planning and disquahfy applicant’s counsel
and law firm concluding that, irrespective of whether applicant’s counsel
had, as alleged, made an ex parte communication, the requested relief 1s
not warranted

RULES OF PRACTICE: JURISDICTION OF BOARDS

“Every tribunal — whether judicial or administrative — pOssesses the
inherent right (indeed, the duty) to determine in the first instance the
bounds of its own jurisdiction.” Duke Power Co (Perkins Nuclear Sta-
tion, Units |, 2 and 3), ALAB-591, 1] NRC 741, 742 (1980) (citing United
States v. United Mine Workers, 330 US 258, 292 n.57 (1947))



RULES OF PRACTICE: JURISDICTION OF BOARDS

In general, once petitions for review of an Appeal Board decision on
certain issues have been filed with the Commission, the Appeal Board no
longer has junisdiction over those issues. See ALAB-823, 22 NRC 773,
778 (1985).

RULES OF PRACTICE: JURISDICTION OF BOARDS

Where a question has been raised about the integrity of the decision-
making process, the decisionmaker necessarly retains residual power to
address such matter when requested, notwithstanding that junsdiction
over the underlying substantive claims themselves now lies elsewhere.
Cf Massachusetts Bay Telecasters, Inc. v. Federal Communications Com-
mission, 261 F.2d §5, 67 (D.C. Cir. 1958), modified on other grounds, 293
F.2d 131, cert. denied, 366 U.S. 918 (1961).

RULES OF PRACTICE: EX PARTE COMMUNICATIONS

The Commission's regulations prohibit any party to a proceeding for
the issuance of a license or any representative, or any other person di-
rectly or indirectly acting in behalf thereof from submitting off the
record to Commissioners or such staff members, officials, and employees,
any evidence, explanation, analysis, or advice, whether written or oral,
regarding any substantive matter at issue in a proceeding on the record
then pendirz before the NRC for the issuance of a liceise. 10 CF.R.
§ 2780(a:. See also Admimistrative Procedure Act (as amended in 1976 by
the Government in the Sunshine Act) [hereafter, “APA"), § USC.
§8 551(14), 557X 1)

RULES OF PRACTICE: EX PARTE COMMUNICATIONS

Commission regulations direct that any written ex parte communica-
tion be placed in the public document room and served by the Secretary
“on the communicator and the parties to the proceeding involved.” 10
CFR. §27800)

RULES OF PRACTICE: STANDARDS OF PRACTICE

Any party or its representative who fails to comply with an order or is
“guilty of disorderly, disruptive, or contemptuous conduct” may be rep-
nmanded, censured, or suspended from participation “if necessary for the
orderly conduct of a proceeding™ 10 CF R §271Xc). See also Profes-



sional Air Traffic Controllers Organization v. Federal Labor Relations Au-
thority, 685 F.2d 547, 564 n.30 (D.C. Cir. 1982) [hereafter, “PATCO").

ADMINISTRATIVE PROCEDURE ACT: EX PARTE
COMMUNICATIONS

The APA authorizes an adjudicator, to the extent consistent with the
interests of justice and the policy of the underlying statutes, to require &
party that has submitted an ex parte communication to show cause why
its claim or interest in the proceeding should not be dismissed, denied,
disregarded. or otherwise adversely affected on account of such viola-
tion. § US.C. § $S7dXIXD).

RULES OF PRACTICE: DISQUALIFICATION

Charges that raise questions about the ethicr of counsel “should only
be filed after careful research and deliberation ” Cincinnati Gas and Elec-
tric Co. (William H. Zimmer Nuclear Power Station, Unit No. 1), CLI-
82-36, 16 NRC 1512, 1513 n.] (1982).

RULES OF PRACTICE: EX PARTE COMMUNICATIONS

Disqualification of the communicator is not the remedy specified in the
Commission's regulations for a violation of the ex parte communication
rule. For this penalty to be exacied, “disorderly, disruptive, or contemp-
tuous” behavior that threatens the conduct of the proceeding must be
demonstrated. 10 C.F.R. § 2.713(c).

RULES OF PRACTICE: EX PARTE COMMUNICATIONS

In decicing whether to void an agency decision that has been blem-
ished by ex parte communications, a court must consider whether, as a
result of the improper communication, the agency’s decisionmaking proc-
ess was irrevocably tainted so as to make the ultimate judgment of the
agency unfair, either to an innocent party or to the public interest that
the agency was obliged to protect. In making this determination, a
number of considerations may be relevant: the gravity of the ex parte
communication, whether the contact may have influenced the agency's
ultimate decision. whether the party making the improper contact bene-
fited from the agency's ultimate decision; whether the content of the
communication was unknown to opposing parties, who therefore had no
opportunity to respond; and whether vacation of the agency's decision
and remand for new proceedings would serve a useful purpose. PATCO.



685 F.2d at 564-65. See also Braniff Master Executive Council of the Air
Line Pilots Association International v Civil Aeronautics Board, 693 F.2d
220, 227 (D.C. Cir. 1982).

APPEARANCES

Robert L. Anthony, Moylan, Pennsylvania, intervenor pro se and for in-
tervenor Friends of the Earth.

Troy B. Conner, Jr.,, Mark J. Wetterhahn, and Nils N. Nichols, Washing-
ton, D.C., for applicant Philadelphia Electric Company.

Benjamin H. Vogler for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

In a pleading served June 25, 1986, joint intervenors Robert L. An-
thony and Friends of the Earth (Anthony,FOE) have petitioned both us
and the Commission concurrently to reopen the record on offsite emer-
gency planning in this operating license proceeding. The basis for inter-
venors’ request is the Washington Legal Foundation's (WLF) submission
to the Commission and various NRC officials of an April 1986 “working
paper” titled “Offsite Emergency Planning for Nuclear Power Plants:
A Case of Governmental Gridlock™ [hereafter, “WLF Working Paper”)
and authored by Robert M. Rader, counsel for applicant Philadelphia
Electric Company (PECo) in this proceeding.! Anthony/FOE contend
that this filing, which expresses views critical of the NRC’s emergency
planning requirements for nuclear power plants, is an ex parte communi-
cation prohibited by 10 CF.R. §2.780(a). They claim that this consti-
tutes unethical conduct by PECo's counsel and that it has prejudiced and
discredited the agency's hearings on offsite emergency planning ‘n con-
nection with the Limerick facility. By way of relief, Anthony/FOE re-

'MWNICMMQW‘LFnuaeonohhwl-.mv-l‘hi Rosenthal,
Chairman of the Alomic Safety and Licensing Appeal Panel Mr Rosenthal recerved the document on
of sbout May 15, 1988 notwithstanding PECo's belief that it was mailed May | See Licensee's Asswer
© Petiion (July 9 1986) &t 1) n2e The members of this Appesl Board, as well as all parvies 10 this
procesding. were served with copies of the WLF paper on June 2. 1986, by memorandum from Willam
L Clements, Chief of the NRC's Docketing and Service Branch This memorandum noted the NRC
Ot-mCul-I'nmu:l“Mlhﬂh.wnuumoommmmoonkﬂmdum
pubiic record aad served on all partes 1o this proceeding pursuant 1o 10 CF R §2 780
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quest disqualification of Mr. Rader's law firm, Conner & Wetterhahn,
P.C., and reopening of the record on emergency planning. PECo and the
NRC staff oppose the petition. As explained below, we deny Anthony/
FOE's request.

. At the outset, we address the question, raised by PECo, whether
we have jurisdiction to rule on Anthony/FOE's petition. We concluded
our consideration of those offsite emergency planning issues contested by
Anthony/FOE with the issuance on May 7, 1986, of ALAB-836, 23
NRC 479 PECo thus claims that only the Commuission has jurisdiction
over the petition because “no phase of the matter in question is now
before the Appeal Board " Licensee's Answer and Suggestion. of Lack of
Jurisdiction (July 10, 1986) at 1.* The staff, on the other hand, implies
that we do have jurisdiction because other offsite emergency planning
issues remain before us. Response of the NRC Staff (July 15, 1986) at |
nl?

PECo has too readily presumed away our jurisdiction in this instance.
It is true that, in general, our jurisdiction over most offsite emergency
planning issues passed to the Commission with the issuance of ALAB-
836 and the subsequent filing of petitions for review of that decision. See
ALAB-323, 22 NRC 773, 778 (1985)% The gist of part of Anthony/
FOE's latest motion to reopen, nowever, is that the process that led to
our May 7 decision in ALAB-836 was somehow compromised by the
prior publication of the WLF Working Paper on emergency planning.
Where a question has been raised about the integrity of the decisionmak-
ing process the decisionmaker necessarily retains residual power to ad-

1 Indeed. PECO s w0 certam of its views on the eatent of our jurisdiction that initially it sddressed ity
vqutoAmho-y/FOtumwywthwmﬂt.fomumumm
copy of this pieading See Licensee's Answer 10 Petiion, supra note | Maving not received any reply
Mmmkuhym;uummnkknuud!hﬁuuncnﬁhrhumymnm
Mynowumﬁmw-%mduwwmdhm
m-m-ulthclnwhmmuynomnd?t(‘o‘;cmwl-m«mmwm
s reply When it hecame clear that PECo miended 10 direct its reply solely 1o the Commission, our
manwqwauANMMmmmhmm-aw See 10
CFR §2%7 PECo then responded with & umely pleading 1o us. lly incorporsting by refer-
ence its earhier reply 10 the Commsson
Wtua-um-nwﬁ)mytml—wuwmwammm—mmm'
mn.M(n‘nl.muynwmunhnnmmmmdMonM“M
Power Co (Perkins Nuclear Station, Units 1. 2 and 1), Al AB-391. 11 NRC %41, 742 (1980) feming United
Stgtes v United Mine Workers, 130 US 258 292 n 57 (19471 The (act that Anthony,/ FOE directed their
mwlmhth(mﬂn“mmnudihmtwywuhcllhw
pending on our dovket tmdmlrﬂqmalyuamndmnhnddthmum
would be & matter for this board 10 undertake, not for & party 10 presume
'Molhummnlhnnuﬂmphﬁblhﬁﬂ(wlwlmmuﬂlwln
sddinon. we continue 10 have app dlate junsd aver the dampos of an emergency planming usue
remanded 10 the Licensing Board i ALAB-A36 Nowe of these 'y s » the subsect of an
Anthony FOE contention

* Both PECo and Anthony FOE have pentioned for review of different aspects of ALAB&36 Theu
peliions reman peading before the Commusion







10 CF.R. §2.780(a) (emphasis added).® See ¢’ o Administrative Proce-
dure Act (as amended in 1976 by the Government in the Sunshine Act)
[hereafter, “APA™], § US.C. §§ 551(14), 557(dX1). It is one thing for a
judge to go to the library and discover a law review article that dis-
cusses issues raised in a case then-pending before him or her, and that is
authored by one of the atiorneys in that case. But while it may not be
the circumstance before us here, it is quite another matter for counsel in
a case to submit to a judge, ex parte, counsel's own analysis of issues
pending before that judge, as set forth in a law review article counsel has
penned.

We need not decide, however, whether the WLT Working Paper was,
in fact, an ex parte communication.” Even if such were the case, the
relief sought by Anthony/FOE's petition is clearly not warranted in the
circumstances.

The explicit Commission remedy — placement of the written ex parte
communication in the public document room and service by the Secre-
tary “on the communicator and the parties to the procecding involved”
~ has already been effected. 10 CF.R. § 2 780(b). See supra note 1. It is
clear, however, that reguiatory and statutory authority exists for the par-
ticular additional relief sought by Anthony/FOE — ie., disqualification
of counsel and reopening the proceeding. Any party or its representative
who fails to comply with an order or is “guilty of disorderly, disruptive,
or contemptuous conduct” may be reprimanded, censured, or suspended
from participation “if necessary for the orderly conduci of a proceed-
ing” 10 CFR. §2.713(c). The APA also authorizes an adjudicator

10 the extent consistent with the interests of justice and the policy of the underlying
statutes, [t0] require the party 1o show cause why [its) claim or interest in the pro-
mmumuw.mucwu.mamnmmw
fected on account of such violation

S US.C. §552dXIND). See aiso Professional Air Traffic Controllers Orga-
nization v. Federal Labor Relations Authority, 685 F2d 547, 564 n.30
(D.C. Cir. 1982) [hereafter, “PATCO") (legislative history indicates that
remedies provided in section $57(d) were intended to supplement an

¢ As PECo notes. the Commussion has pending 8 rulemakng that would modify s €1 parte regulations
See %) Fed Reg 10.39) (1986)

' Curowaly. PECo does ol argue the! the communication » permisshic under the Commamon's regy
lations because (1) the Washingion Legsl Foundation dad not send the Working Paper 10 any of the
Board s three members (we supre note |1 o (21 the WILF an entity seperate from PECo, iy counsel
and anyone acting o s behall — sctually submitied the Working Paper 1o agency officials But m view
of the basis on whach our decision here resin we need not reach these (hreshokd msoes exther



agency's existing authority to prohihit an attorney who violates the sec-
tion from practicing before the agency).

Anthony/FOE., however, have failed to provide any basis for invoking
either of these authorities and imposing the additional penalties they seek
in their petition. They complain generally that the offsite emergency
planning hearings for Limerick have been “discredited” and “prejudiced
hopelessly” by the “unethical pressure” and “destructive tactics” of
PECo’s counsel. Anthony/FOE Petition (June 25, 1986) at 1, 2. They
assert that the WLF Working Paper is “an affront to the Commission
and the NRC regulations " /d at 2. They also cite to numerous excerpts
from the aocument that are critical of public intervenors and their role in
licensing proceedings. /d. at 2-3 But in no respect do Anthony/FOE
support their generalized charges of improper or unethical conduct by
PECo counsel with anything more specific than the ipse dixit that “coun-
sel violated the ex parte rule, therefore counsel and his firm should be
disqualified.” See Cincinnati Gas and Electric Co. (William H. Zimmer
Nuclear Power Station, Unit No. 1), CL1-82.36, 16 NRC 1512, 1513 n.1
(1982) (charges of ethics violations “should only be filed after careful re-
search and deliberation™)

As noted at supra p. 60, disqua'ification is not the remedy specified in
the Commission's regulations for an ex parte violation For this penalty
to be exacted, “disorderly, disruptive, or contemptuous” behavior that
threatens the conduct of the proceeding must be demonstrated. 10 C.F.R.
§ 2713c). No reasonable claim is or could be advanced here that the al-
leged ex parte communication was disorderly or disruptive to the pro-
ceedings before us. Anthony/FOE's arguments suggest an element of
“contempt,”* but the mere fact of the submission of the WLF Working
Paper, albeit an intentional act, hardly provides a basis for finding “con-
temptuous conduct” threatening to the proceeding *

Anthony/FOE's generalized complaints about the asserted ex parte
violation also fail to establish a ground for reopening the record on off-
site emergency planning Such a remedy would be tantamount to voiding
the extensive hearings and decisions already issued on this subject, and 1s
not ordered lightly even by the courts when an ex parte communication
has remained undisclosed throughous an agency proceeding. In PATCO
the court explained:

¥ “Contempt ™ defined o “wiliful duregard or duobedience of & public suthority *~ Black s Low Dy
omgry 208 (Yh ed 19

* Anthony FOFE aiso imply that — spart from the actusl submssson of the WLF Working Paper 1o the
Commummon -~ (here » some independent mproprety o the fact that PECo's counsel. Mr Rader has
crprewed views cntical of NRC regulstion But this & no more improper (or suspraeag) than w the fact
that wtervenor public miterest groups — such s Friends of the Earth — frequently express eguaily crn
onl veews of the agency m thew publications




In enforcing this standard, & court must consider whether, as & result of improper ex
parte communications, the agency's decimonmaking process was irrevocably tainted
0 as 10 make the ulumate judgment of the agency unfair, either 1o an innocent party
or 10 the public interest that the agency was obliged to protect. In making this de-
termination, & number of conmderstions may be relevant the gravity of the ex
parte communications, whether the contacts may have influenced the agency's ulti-
mate decision. whether the party making the impropet contacts benefited from the
agency's uitimate decision; whether the contents of the communications were un-
known 10 opposing parties, who therefore had no opportumity to respond. and
whether vacation of the agency's decision and remand for new proceedings would
serve & useful purpose Since the principal concerns of the court are the integnity of
the process and (he fairness of the result, mechamical rules have little place in & judh-
cial decision whether to vacate & voidable agency proceeding Instead, any such de-
csion must of necessity be an exercise of equitable discretion

68¢ F 2d at $64.65 (footnotes omitted). See also Braniff Master Executive
Council of the Air Line Pilots Association International v. Civil Aeronautics
Board, 693 F.2d 220, 227 (D.C. Cir. 1982) (content and significance of ex
parte communication to agency decision are relevant considerations).
We have little difficulty in answering each of the inquiries posed by
the PATCO court in the negative. For, Anthony/FOE have not provided
a single example of how ALAB-836 and our decisionmaking process
were or might have been compromised by the WLF Working Paper.
Nor could they: our decision was rendered on May 7, 1986, before any
member of this Board saw or was aware of the WLF Working Paper.
See supra note | Further evidence belying any suggestion of improper
influence on our decision or benefit to PECo is found in that portion of
ALAB-836 reversing and remanding the issue of school bus driver avail-
ability, the WLF Working Paper would eliminate this “human response”™
issue entirely from consideration in NRC proceedings. Compare ALAB-
336, 23 NRC at $15-20, with WLF Working Paper at 52-55. See PATCO,
685 F.2d at $72 (no benefit to ex parte communicator and no showing of
injury to complaining party) We therefore deny Anthony/FOE's request
to reopen the record on offsite emergency planning. Cf Power Authority
of New York v. Federal Energy Regulatory Commission, 743 F.2d 93, 110
(2d Cir. 1984) (where opposing party was promptly made aware of ex
parte communication and offered no rebuttal evidence, further eviden-
tiary heanng and disqualification of decisionmakers were unnecessary) '
rwy.umumm«m”mmud‘u
record and the law. Obviously, we cannot and should not be sheltered

10 The ratonale for owr decisos here makes i@ unnecessary for @ 10 decade (1) whether the usual crite-
mhmom‘ﬁmmm«-mm‘nmmwhud
clency of descrepancy I (he evidentiany record) & alleged. and (2) o so. whether those criena have
been ainfed See I0CF R 270 %) Fed Reg 19338 19,538 (1988
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from the vast array of views on nuclear power, pro and con, expressed
ummammwmm»:mfmmwy
“of judging a particular controversy fairly on the basis of its own cir-
cumstances.” United States v. Morgan, 313 U.S. 409, 421 (1941).

Anthony/FOE's June 25, 1986, petition to reopen is denied.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:
Alan S. Nosenthal, Chairman
Dr. W. Reed Johnson
Howard A. Wilber
In the Matter of Docket Nos. 50-440-OL
50-441-OL
CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et a/.
(Perry Nuclear Power Plant,
Units 1 and 2) July 25, 1986

The Appeal Board affirms, subject to two additonal license condi-
tions, the result reached in the Licensing Board's concluding partial ini-
tial decision authorizing the issuance of licenses for the operation of
Units | and 2 of the Perry Nuclear Power Plant

REGULATIONS: INTERPRETATION (10 C.F.R. 50.40)

To obtain a full-power operating heense, the Commission's hydrogen
rule, 10 CF R 5044, requires the utility to submit an analysis to the
NRC staff that, among other things, provides an evaluation of the hydro-
gen generation and combustion during staff-accepted severe accident sce-
narios. This submittal need not, however, be a completed “final" analy-
sis. Instead, all that 1s required at the operating license stage i1s “a pre-
Lminary analysis which the staff has determined provides a satisfactory
basis for a decision to support interim operation at full power until the
final analysis has been compieted * 10 C F R S0 44(c)INvuXB)

o4




REGULATIONS: INTERPRETATION (10 C.F.R. 50.44)

It is plain from the terms of the hydrogen control rule, 10 C.F.R.
50.44, that the Commission was fully prepared to leave it to the staff to
decide which of the vast number of possible hydrogen generation scenar-
i0s should be analyzed. Without deciding that the exercise of the stafl's
broad discretion in that regard is reviewable at all, an intervenor seeking
to challenge the choice of scenarios must do much more than simply
allege that there are other scenarios that the staff might appropriately
have insisted b factored into the analysis: it must also allege and estab-
lish that, without the inclusion of the additional scenarios, the analysis
could not fulfill its intended purpose.

REGULATIONS: INTERPRETATION (10 C.F.R. 50.44)

The Statement of Consideration accompanying the promulgation of
the hydrogen control rule, 10 CFR. 3044, indicates a Commission
intent to allow a hydrogen burn analysis for one facility to make use of a
previous and stafT-accepted analysis for another similar facility. See 50
Fed. Reg. 3502 (1985).

REGULATIONS: INTERPRETATION (10 C.F.R. PART 50,
APPENDIX A)

General Design Criterion 17, in 10 C.FR. Part 50, Appendix A, re-
quires a nuclear plant to include, inter alia, a rehable onsite electric
power system to permit the functioning of equipment needed to maintain
the plant in a safe condition in the event of the loss of other sources of
power

REGULATIONS: INTERPRETATION (10 C.F.R. PART 50,
APPENDIX A)

The General Design Criteria for Nuclear Power Plants, contained in
Appendix A to 10 CF R. Part 50, “establish minimum requirements for
the principal design criteria for water-cooled nuclear power plants simi-
lar in design and location to plants for which construction permits have
been 1ssued by the Commission ™




REGULATIONS: INTERPRETATION (10 C.F.R. PART 50,
APPENDIX B)

There is nothing in Appendix B to 10 C.F.R. Part 50 (the quality as-
surance criteria for nuclear power plants) that places either an express or
an implied limitation upon who may prepare a quality assurance plan.
Rather, such a plan can be formulated by any entity or organization and
then, irrespective of its source, is judged on its own merits.

OPERATING LICENSE: RESPONSIBILITY OF NRC STAFF

It is part of the staff's ongoing responsibility during operation of a nu-
clear power plant to review the success of vanous programs that are
under way at the plant.

OPERATING LICENSE: RESPONSIBILITY OF NRC STAFF

One of the staff's major continuing responsibilities is 10 monitor the
operation of all nuclear power facilities and, thus, 1o review all proposed
changes in existing inspection, tosting, and maintenance programs at such
facilities.

RULES OF PRACTICE: MOTIONS FOR SUMMARY
DISPOSITION

A party opposing a motion for summary disposition is obliged to set
forth in its answer “specific facts,” by affidavit or other appropriate
means, to establish that “there is a genuine issue of fact.” 10 CFR.
2.745(b).

RULES OF PRACTICE: MOTIONS FOR SUMMARY
DISPOSITION

Unless properly controverted. the Commission's regulations specify
that “[a)ll material facts set forth in the statement required to be served
by the . . . party [moving for summary disposition] will be deemed 10 be
sdmitted . . . " 10 CFR 274%a) See Houston Lighting & Power Co
(Allens Creek Nuclear Genersting Station, Unit No. 1), ALAB-629, 11
NRC 75, 78 (1981)

REGULATORY GUIDES: STATUS

Regulatory guides and the Standard Review Plan do not have the
status of Commission regulations and are subject to changes by the staff




RULES OF PRACTICE: SCHEDULING OF HEARINGS

Inasmuch as scheduling is a matter of Licensing Board discretion,
appeal boards do not inject themselves into scheduling controversies,
absent a “ ‘truly exceptional situation.' More particularly, [appeal boards)
‘enter the scheduling thicket cautiously’ and then only ‘to entertain a
claim that a [licensing] board abused its discretion by setting a hearing
schedule that deprives a party of its right to procedural due process.’ ™
Virginia Electric and Power Co. (North Anna Nuclear Power Station,
Units | and 2), ALAB-584, |1 NRC 451, 467 (1980) (quoting Public Serv.
ice Co. of New Hampshire (Seabrook Staticu, Units | and 2), ALAB-293,
2 NRC 660, 662 (1975), and Public Service Co. of Indigna (Marble Hill
Nuclear Generating Stanon, Units | and 2), ALAB-459, 7 NRC 179, 188
(1978)).

RULES OF PRACTICE: MOTIONS FOR SUMMARY
DISPOSITION

A party seeking summary disposition on a particular matter has the
burden of establishing that no genuine issue of matenial fact exists on that
matter. ALAB-443, 6 NRC 741, 753 (1977)

NUCLEAR REGULATORY COMMISSION: CONSIDERATION OF
ECONOMIC MATTERS

“{Judicial precedent and long-standing Commission practice confirm
that, within the confines of carrying out its paramount responsibility to
protect public health and safety, [the Commission) may consider eco-
nomic factors in its decision making " S0 Fed. Reg. 50,764, 50,767 (1985).

TECHNICAL ISSUES DISCUSSED

Hydrogen generation;

hydrogen control system. non-merted contmnment (10 C.F R. 50 44),
hydrogen control snalysis accident scenanos.

containment response to hydrogen combustion,

CLASIX-3 computer code

release of combustible gases from heated electnc cable insulation;
equipment survivability.

CGreneral Design Criterion 17, Appendix A, 10 CF R Part 50 (onsite

emergency power supply).
diesel generator reliability,
diese! generator foundation (chock plates),
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cylinder block cracking (ligament and stud-to-stud cracks),
cylinder block inspection interval.

Standby Liquid Control System.

Turbine missiles,

cntical crack size

turbine inspection, testing, and maintenance program;

turbine inspection interval.

Degradation of polymers used in safety-related equipment,
surveillance and maintenance program for polymer degradation.

Containment air lock testing.

APPEARANCES

Susan L. Hiatt, Mentor, Ohio, for the intervenor Ohio Citizens for Re-
sponsible Energy

Terry J. Lodge, Toledo, Ohio, for the intervenor Sunflower Alliance,
Inc.

Jay E. Silberg, Harry H. Glasspiegel, Michael A, Swiger and Rose Ann C,
Sullivan, Washington, D.C., for the applicants The Cleveland
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DECISION

Before us are the appeals of intervenors Ohio Citizens for Responsible
Energy (OCRE) and the Sunflower Alliance, Inc. (Sunflower) from the
Licensing Board's September 1988 concluding partial imtial decision and
vanous earlier orders and rulings in this operating license proceeding in-
volving Units | and 2 of the Perry Nuclear Power Plant.' That decision

| See LBPAS IS 22 NRC S04 (1955 The Perry faciity consmts of two bosling water rescion. sach
rated ot 1288 megawaits elecine The facidiny o locsted on the shorem of Lake Ene. = Lake County
Otso. approsimaiely 14 mules northeast of Cleveland




authorized the issuance of licenses for the operation of Units | and 2 of
the Perry Nuclear Power Plant, subject to the applicants’ fulfiliment of
certain specified conditions.

I. THE SUNFLOWER APPEAL

The Sunflower appeal need not long detain us. It seeks to challenge
both (1) the rejection at the threshold of twenty Sunflower contentions
relating 1o the Perry emergency response plan; and (2) the disposition on
the merits of other contentions of that intervenor on the same subject.
On neither score, however, is the challenge adequately briefed.

The twenty contentions were denied admission 1o the proceeding be-
cause, in the Licensing Board's view, their bases were not set forth with
reasonable specificity as required by the Commission's Rules of Practice,
10 CFR 27140b) * Sunflower has not favored us with an explanation as
to why the Board was wrong in so concluding. Rather, its brief simply
restates the contentions and their purported bases. Similarly, in disputing
virtually all of the Board's findings on those of its contentions that were
tried on the merits, Sunflower does no more than to repeat, essentially
verbatim, proposed findings that had been submitied to and rejected by
the Board.

Iii the circumstances, we have no hesitancy in summarily rejecting the
Sunflower appeal in its entirety. In passing in March 1983 upon Sunflow-
er's appeal from an earlier partial initial decision  this proceeding, we
took note of the fact that, with respect 10 several of its appellate asser-
tons, Sunflower had “failed to provide any explanation why its claim of
error s correct.”? That being so, we announced, the assertions were
being treated “as waived or abandoned.”* It is difficult to understand
why Sunflower's counsel chose to attach no significance to that result in
the subsequent preparation of his brief on the present appeal Whatever
may have been the reason, however, the same outcome is warranted
here. The short of the matter is that, if Sunflower wished us to take seri-
ously its insistence that the Licensing Board committed error, its counsel
was duty-bound to illume the foundation for that insistence.

* Memorandum and Order | Admmsabiity of Conteptions on Emergency Plams and Motiow 10 Dismaa )
(Jamuary 10 1989) (unpublmbed) al § 10
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II. THE OCRE APPEAL

In its brief, OCRE expresses disagreement with the vast majority of
the Licensing Board's substantive holdings on those issues litigated by
that intervenor. Although each of its claims of error has been examined,
we follow the course recently pursued in the Shoreham proceeding and
specifically address in this opinion only those of sufficient possible merit
or significance to require further discussion * The assertions meeting this
test fall into six categones:

(1) the adequacy ot the plant's system for the control of hydrogen
in severe accident situations,

(2) the rehiability of the existing emergency diesel generators;

(3) the necessity for automatic initiation of the Standby Liguid Con-
trol System (SLCS) 1o aid in the rapid shutdown of the plant’s
reactors in the event of an anticipated transient without scram
(ATWS),

(4) the risk of damage to safety equipment from “turbine missiles";

(%) the effect of radiation on polymers used in the plant's safety
equipment, and

(6) the need for the pressure testing of the containment personnel
airlocks.

A. Hydrogen Control

In the event of a loss of coolant accident (LOCA) al a nuclear power
plant, the temperature of the fuel and the fuel cladding will rise. Most
water-cooled power reactors have cladding that consists pnmarily of zir-
conium, which, if 1t reaches a sufficiently high temperature, may react
with water or steam to generate hydrogen This hydrogen, in the im-
probable event that it were to accumulate to high concentrations,* could
ignite violently to threaten the integnity of the containment structure and
the operability of components inside the containment.

During the 1979 accident at Three Mile Island, the deflagration of hy-
drogen resulted in significant pressure and temperature increases in the
resctor containment buillding Following that event, in order to accom-

' Ser Loug liond Lghong Co (Shoreham Neclkesr Power Suston) ALABAIL 23 NRC 134, 14
(1988

* The ge of large quas of hydrogen during the cosrse of & resciorn sccdent W nol aormal
Iy especied Commemuon regulstions (10 CF R 3046 and Part 80 Appendia K) governing the dewge.
snalyve amd fumctoning of gency core coobng vystems (ECCS) » suclens power planis were pro-
mulgated 1o hma. mer glig the smouni of bydrogen produced by the fuel cladding arconmm weler
resction 1o that feselting fram oasdation of less (han one percent of the cladding 10 C F R %0 dada )y

7




mcaate severe accidents in which hydrogen i1s generated in quantities
greater than that allowed by the ECCS rule (see supra note 6), the Com-
mission amended its regulations to require improved hydrogen controls.”
The nature of these controls is dependent on the design of the particular
nuclear power facility.

For certain non-inerted reactor containments such as that at Perry
(1.e., those with atmospheres that contain oxygen, a necessary ingredient
for hydrogen combustion), the new hydrogen rule envisions a system
that will provide for the controlled burning of hydrogen as it is gener-
ated during the course of an accident. This will prevent hydrogen build-
up to concentrations at which violent deflagration or an explosion might
take place * The rule requires that the hydrogen control system be able
to burn safely the amount of hydrogen that would be generated if up to
75% of the fuel cladding in the active fuel region reacted with water *
Further, the systems and components necessary to cstablish and to main-
tain safe shutdown, and to preserve containment integrity, must be capa-
ble of performing their functions during and after exposure to the envi-
ronmental conditions created by the burning of hydrogen '°

In order to obtain a full-power operating license, the hydrogen rule
requires the utility to submit an analysis to the staff that, among other
things, provides an evaluation of the consequences of hydrogen genera-
tion and combustion dunng stafl-accepted severe accident scenanos '’
This submittal need not, however, be a completed “final” analysis. In-
stead, all that is required at the operating license stage is “a preliminary
analysis which the staff has determined provides a satisfactory basis for a
decision to support interim operation at full power until the final analysis
has been completed "' ?

1. The Perry hydrogen control system consists of 102 igniter assem-
blies distributed throughout the containment. When activated during ar
accident, each igniter will exhibit a surface temperature high enough to
cause the ignion of hydrogen as it reaches a combustible concentration
The electric power necessary for igniter operation is to be supplied by
either normal offsite sources or the emergency diesel generators '?

"IWCFR 2

¥ Sev genesully 50 Fed Reg MOE (1985 (S of Conmderation fue the hydrogen rule)
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The Perry hydrogen control system s inadequate 10 assure that large amounts of
hydrogen can be safely accommodated without a rupture of the contunment and
release of substantial quantitizs of radiosctivity to the ensironment *¥

In this regard. OCRE complained that the applicants’ preliminary analy-
sis was defective and thus should not have been accepted by the staff
According to OCRE. the applice .ts had failed to select for analysis the
most severe accident scenanos. In addition, OCRE asserted that the anal-
yois was flawed because of uncertainties in the CLASIX.3 computer
code, inadequad ies in the applicants’ calculations of the structural capac-
ity of the containment, an the applicants’ reliance on the Grand Gulf
analyms *9

On the basis of its review of the record developed on the sue, the
Licensing Board found reasonable assurance that the applicants’ hydro-

the applicable regulations ** Those conditions require that, before
operation in excess of five percent of rated power, the applicants must
demonstrate to the staff that (1) written procedures for operation of the
system are available, and (2) further confirmatory analysis of the pressure
survivability of equipment not so quahified or with narrow qualification
margins has been made **

3. On appeal, OCRE renews its claims raised below and asserts that
the Licensing Board committed a wide vanety of errors Our discussion
will be confined to those assertions of Licensing Board error that appear
on the surface 1o have possible merit *7

a.  The applicants selected two scenarios 1o be analyzed in order 1o
determine the temperature and pressure response of the containment 10 a
postulated degraded core event with hydrogen generation, release and

P Ser LEPES S L) NRC 000
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combustion. ** One initiating event was the opening of a safety relief
valve and its subsequent failure to close as expected. The other scenario
started with a small steam-line break in the drywell. For each scenario,
the emergency core cooling systems were assumed not to operate at the
beginning of the accident. It was further assumed that only one of the
two containment spray trains would be imtiated after the first hydrogen
burn ** According to the scenanos, just prior 1o reaching a metal-water
reaction equivalent to 7% of the active fuel cladding, recovery of the
cooling systems would occur and the hydrogen generation portion of the
accident would be terminated *°

At the hearing below, OCRE embarked upon cross-examination on
subjects such as (1) the availability of containment sprays and the func-
tioning of the Reactor Core Isolation Cooling (RCIC) system during a
hydrogen release. (2) the use of containment venting in the event that the
hydrogen control system could not be operated. and (1) the effect »f sta-
tnon blackout on a hydrogen generation event. Although these issues
were said 10 relate to the functioning of the hydrogen control system, in
actuality they challenged the accident scemarios used by the applicants.
The Licensing Board granted OCRE's representative a fair amount of
leeway in conducting such cross-examination but ultimately concluded
that these questions went beyond the scope of the hearing *!

On appeal, OCRE asserts that the preliminary analysis should have ad-
dressed issues beyond the selected accident scenanos, such as the avail-
ability of containment sprays and the effect of station blackout. We think
otherwise. Section 30 44(c )} INViIXBX ) provides in terms that the evalua-
tion of the hydrogen release 1s to “[u)se accident scenarios that are ac-
cepted by the NRC staff " As earhier noted, the scenarios selected by the
applicants were approved by the staff We need not decide here whether
there are any circumstances in which staff action of this nature might be
subject 1o challenge by an intervenor. For, be that as it may. the ap-
proval was not open to successful attack in this instance.

Given the complexity of a nuclear power plant, there is virtually no
end 1o the se yuences of faillures and errors that might conceivably result
in hydrogen production But the likelihood of the occurrence of most of
the sequences 18 extraordinanly remote in order for them to matenal-
ize, there would have to be such unlikely developments as the concur-
rent failure of redundant safety related equipment of an equipment ma.-

" Basaelh ot ol fol Tr 34 W
" oApphcants Exh b1 w20
el el Bl Tr L u R
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function accompanied by improbable operator error. Manifestly, the
Commission did not intend to require utilities to include in their analyses
— preliminary or final — every one of these sequences, irrespective of
how divorced from reality it might be. Moreover, it is plain from the
terms of the rule itself that the Commission was fully prepared to leave it
to the staff to decide which of the vast number of possible scenarios
should be analyzed. Assuming, again without deciding, that the exercise
of the staff's broad discretion in that regard is reviewable at all, the inter-
venor seeking to challenge the choice of scenarios must do much more
than simply allege that there are other scenarios that the staff might ap-
propriately have insisted be factored in*o the analysis: it raust also
allege and establish that, without the inclusion of the additional scenar-
ios, the analysis could not fulfill its intended purpose. We are saiisfed
that no such demonstration was made here. Staied ot aerwise, this record
does not establish that the staff acted capriciously ‘n appreviag the use
of the two choser scenarios for preliminary assessnient purposes.??

b. We now tura to the applicants’ use of the CLASIX-3 computer
code 10 analyze the Perry containment response to hydrogen combustion
“uring the selected scenarios. Using this code, the calculated peak tem-
perature and pressure in the containment would be 1760° Fahrenheit (F)
and 21 pounds per square inch gage (psig).?® Before the Licensing
Board, and again before us, OCRE challenges the validity of this out-
come. The primary basis for its attack is a report prepared for the NRC
by Sandia National Laboratories in which CLASIX-3, as it was used in
analyzing the hydrogen control system for the Grand Gulf nuclear facil-
ity, is evaluated by comparison with results obtained from a Sandia code,
HECTR.** That document takes issue with many of the assumptions

¥ The staff may require additional scenarios 10 be included in the firal analyss yet 1o be performed

3% Buzzelli, er al. fol Te 3241, at 48 Pressure 1 ordinarily discussed in terms of pounds per square
inch gage, which is the pressure mearured above or below atmosphenc pressure so that the measure-
ment 18 independent of variations in atmosphenic presiure. We note that the figures that depict the time
dependence of temperature and pressure in the Perry containment during the course of a nydrogen gen-
eration cvent indicate 'hat these peaks are of very brief duration (less than a munute), apparently lasting
only duning the peniods of intermittent hydrogen buraing. See Applicants Exh 8.1, Appendia A, Figures
3.8 2.7

1 OCRZ Exh 21 (NUREG/CR-2530). This document was admitted into evidence over the objection
of the uafl. See Tr 3691 It was not the basis for any direct lestimony and was used very spanngly in
cross-eramination (eg. Tr 3688.9] 1744.46) The document was, however, liberally ¢ited in OCRE's
proposed findings of fact, and in its appellate briel The Board should not have admitted such a large
(226 pages) unsponsored document without clearly hmiting the evidentiary purpose 10 which it could be

We normally decline to address procedural matiers not ramed on the appeal We have made an excep-
Uon in this instance because the treatment given the document by the Licensing Board placed an undue
burder on cur review of the hydrogen control issue
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ised in CLASIX-3, such as hydrogen ignition limits, flame propagation
speeds, and combustion completeness. Further, the use of HECTR gen-
erally yields higher temperatures and pressures in the containment than
the results from CLASIX-3. OCRE asserts that the Licensing Board ig-
nored this evidence contained in the Sandia report
Contrary to OCRE's claim, the Licensing Board's decision contains a
full discussion of the containment response models, and the uncertainties
and assumptions associated with both CLASIX-3 and HECTR.?* At
bottom, the Board accepted the CLASIX-3 analysis because the tempera-
tures and pressures predicted by that code were higher than those pro-
duced during large-scale experiments; i e., the code predictions were con-
8 Qur review of OCRE's Exhibit 21 and the rest of the record
no reason to ¢uarrel with the Board's approach on ihis issue.?’

)

The presenied evidence indicates that the response model! used dy the

its provides reasonable values of containment pressure and

perature as a r2ault of a hydrogen burn

é I'he dual-train Residual Hea:i Removal (RHR) system at Perry 1s

fes remove decay heat from the suppression pool and to provide

containment spray in the event of an accident.?® The combustion of hy

uld procduce aaditional heat that must be removed from the

nt atmosphere However, because hydrogen combustion would

cur early in the acciden: and the maximum temperature would not be

reached in the suppression pool until much later, applicants’ witness John
D. Richardson concluded thi he | rom hydrogen combustion
n the suppression pool tempera

e Licensing Board determined that an
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According to OCRE, the Licensing Board should not have accepted
the adequacy of the heat removal system on the basis of this testimony
but, instead, should have insisted upon an analysis of Prery's heat re-
moval capability. We disagree. For purposes of the prelimisary analysis,
there is no reason to reject the applicants’ thesis: i.e., the heat from hy-
drogen combustion would not cause the containment heat removal capa-
bility to be exceeded because the combustion would occur early in the
accident, before the maximum suppression pool temperature would be
reached.*' In connection with the final analysis, however, the staff
should ensure that the epplicants have performed a more dciailed review
of containment heat removal capability.

4. OCRE asserts that the Licensing Board failed to adaress the po-
tential for release of combustible gascs from electrical cable iasulation
that becomes heated during a hydrogen burn. The intervenor refers to &«
paper in evidence that suggests that such zases, if they zlso burned,
could affect the pressure-temperature response during 2 hydrogen com-
bustion event.*# A stafl witness, who was 4 co-author of the paper, testi-

4131 not entirely clear from the board’s opimon why it believed that the fact thet hest from hydro-
gen burming comes carly in (he s.oid at scenanc had a bearirg oo the questicn of 1he ultiaate capatiity
to remove heat from the comtamment. But, whi's not conssdered expicitly in “he tesimony, the record

The Mark 1] suppression pool comt s large 1 of water, ahich 2as the capscity 10 sore &
great Gesi of heat (735 milhon pounds of water with 2 heat capacity of | 0 Bru/lb 'F). See Applicants
Exh 81, Appendix A. Table 8 The worst case degraded core scenano results in the burning of 2290
pounds of hydrogen /d at 30 If all of the encrgy resulting from the hydrogen burning were added
suddenly 10 the suppression pool, the pool's temperature would rise only 19'F. (This computation em-
ploys the heat-of combustion value for hydrogen of 6096 x 10* Biu/ib Hence, the hydrogen burn yields
s total of | 40 x 10* Btu. See Chemical Engineers’ Handbook at 3-143 (R H Perry & CH Chilton editors,
$th ed 1973) ) Heat is removed from the suppression pool by the RHR system, whether by the contam-
ment spray mode or the pool cooling mode. although the cooling capacity is somewhat reduced (by
perhaps |5%) when in the spray mode See Tr 3453, 3455, 3476, J481-82 As one mught expect, howev-
er, the heat removal rate due 10 RHR system operstion increases as the suppression pool lemperature
increases, and. at the suppression pool temperature design imit of 18%8°F, one of the 1wo loops of the
RHR system operating in the contanment spray mode (assuming a |5% reduction in heat removal rate)
will remove heat from the suppression pool at a rate of | 41 x 10% Bru/hour. Perry Final Safety Analyss
Report [FSAR). A d 15 (D ber 11, 1984), Table 62-3, Figures 6 2-8 and 6 2.9, Apphicants
Exh 81, Table $4-3 Thus, the entire amount of heat added to the pool due to hydrogen combustion
would be removed in about one hour The peak suppression pool temperature (185") due to reactor
decay heat does not occur until aboul three hours after an accident if only a single RHR loop is in
operat.on Perry FSAR. Figure 628

In summary, the suppression pool has the capacity 1o accept the hest resulting from hydrogen burming
with only & modest incresse n pool temperature Assuming the operstion of only one. of two, RHR
cooling loops, this heat will be removed well before the onsei of peak pool temperature In fact, the
evidence establishes that. even if the hydrogen com-.ation heat were added 1o the pooi at the time of
pesk pool temperature (185" & (9" = ") ihe hest removal system will still function Tr M39.40
30607 As shown above, the system would bring the pool temperature back 10 ity design value in shout
an hour

4% See OCRE Exh 24 a1 1208




fied, however, that the relevance of the paper was not clear.*? Because,
from a review of the paper, it appears that for the conditions at Perry
the combustion of gases released from heated insulation would not be a
significant factor in the overall consequences of a hydrogen burn, its
omission from the applicants’ preliminary analysis was acceptable. But
the possible effects of this phenomenon are to be included in the firal
analysis.

e. The regulations allow the structural integrity of the containment to
be demonstrated by an analysis showing that the Service Level C stress
limits of the American Society of Mechanical Engineers Boiler and Pres-
sure Vessel Code (ASME Code) have been met.** Using these limits, the
applicants performed an analysis to determine the location in the Perry
containment with the lowest pressure-retaining capacity. This analysis
showed that Containmen: Penetration 414 has the lowest capacity with a
value of 50 psig.¢® Thus, the applicants concluded, the con‘ainment
wotild retain its integrity so long as that pressure was not exceeded.

The capacity of Penetration 414 had been determined by ut.lizing
specified minimum material strength values for steel of the type sur-
rounding the penetration — valves that were derived from the ASME
Code. ** Had the same values been ¢mployed in the case of Penetration
208, for example, pressure capac'ty lower than 50 psig would have been
obtained. Instead, Penetration 205 was analyzed on the basis of the actual
physical properties of the material surrounding it, as ascertained from
material certification data furnished by the supplier. That procedure pro-
duced a pressure capacity in excess of 50 psig.*7

The regulations specifically permit the use of actual material properties
for analytical purposes.*®* We therefore cannot subscribe to OCRE’s
insistence that the applicants were required to appraise the pressure-re-
taining capacity of Penetration 205 on the same basis as Penetration 414
was examined.

49 Tr. 1730-31. The subject paper dealt with a dry containment building of 3 pressurized water reactor,
while Perry is a boiling water reactor with a Mark 11 contamnment
SCI0CFR SO INvEBX), (viXBXSX)

Under the ASME Code, the Service Level C stress himit for ssmple loadings, such as the membrane
stress in a steel containment shell. s the yield stress of the material This ensures that, for such loadings,
material hehavior will remain in the clastic range. hence, though the object may deform under loading.
it will return to its original shape upon removal of the load. For more complex loading. higher stresses
are allowed under Service Level C. See Tr 158485, Applicants Exh. §4, Table 5, ASME Code. section
1, NCA-21422 (198) edition)

% Buzzelli, ¢: ol, fol Tr 3241, m 2%
& Te 2288

47 Apphcants Exh 84 ot 1617
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OCRE also asserts that the analysis erroneously failed to consider the
effects of dead load and elevated temperature. Had they been included in
the analysis, OCRE claims, a lower value would have been given to the
pressure capacity of Penetration 414 and thus to that of the containment.
Although that may be so, it is of no consequence here. For, the record
establishes that the dead load and elevated temperature factors would
reduce the allowable stress by approximately five and ten percent, re-
spectively.*® Thus, even if those factors were assumed to have a cumula-
tive impact, Penetration 414 would still have a pressure capacity well in
excess of the hydrogen burn pressure of 21 psig.5°

f.  As earlier noted, the Licensing Board imposed a condition that re-
quired, prior to operation at levels above five percent of rated power,
“confirmatory analyses” of the pressure survivabiiity of certain cr mpo-
nents that either had not been qualified or had “inadequate margins" of
survivability ®! On appeal, OCRE complains that the additional analyses
of pressure survivability required by the Board wili rot be simply con-
firmatory Fut, rather, will require an evaluation of sufficiency by the
staff. OCRE takes this to represent the delegatior of = contested issue to
the staff for post-hearing resolution. [a this regard, OCRE condemns as
“illogical” the Board's finding that 'he Perry containment has the capa-
oility to cope with a vacuum (i.e., “negative pressure”).®2 OCRE notes
that this finding was predicated on the operability of the vacuum break-
ers, yet the Board found the same vacaum oreakers to be insufficiently
qualified to withstand the hydrogen burn pressure

We agree with OCRE that, having concluded that the staff should not
have accepted the applicants’ evaluation of the pressure survivability of
those components with design pressures below the burn peak pressure,®?

‘P Tr. 3286 3586-87, Applicants Exh. 84 st 16 OCRE also cl d that cont vessel out-of.
tolerance, had 11 been considered, wouid have resulted in a lower pressure capacity value But contan-
ment vessel out-of-tolerance only affects the steel shell and not the penetrations. Tr 3396-97 The pres-
sure capacities of the cyhndrical and dome regions of the Perry containment are 79 and 78 psig, respec-
tively, which are well above the 50 psig limiting penctration capacity /bid

*% Fur low probabrlity loading events the ASME Code permits the use of higher, Service Level D
stress limits. Using these limits, the applicants calculated a contamnment capacity of $7 psig, which they
charactenzed as “more realistic.” Buzzelh, er of, fol Tr. 324), at 28 Although the Licensing Board 100k
note of this calculation (LBP-85.15, 22 NRC at 536), there 5 no ment 1o OCRE's claim that the Board
placed crucial reliance upon it. Appellste Bref of Oho Citizens for Responsuible Enerpy (Octo™er 21,
1985) at 24 In any event, the 50 psig contanment capacily was demonstrated using the required Service
Level C limits, notwithstanding the applicants’ additional Level D snalyses or the Licensing Board's
nondispositive opinion of those analyses.

STLBP-AS.35, 22 NRC at $44. Of those components for which a preliminary evaluation of pressare
survivability had been completed, only the contsnment vacuum breakers, the hydrogen miuing com-
pressors, and the hydrogen miung compressor check valves did not have qualification or design pres-
sures that exceeded the calculated peak pressure from a hydrogen burn Applicants Exh 8.1 at 21D

T OCRE Brief at 21 See LBP-85-15, 22 NRC a1 436

83 /d at 578 See StafY Exh 8 a1 6-11




the Licensing Board was required to retain jurisdiction over the matter
until a satisfactory evaluation was produced. The error on that score,
however, has turned out to be harmless. Contrary to the view of the Li-
censing Board, the applicants’ preliminary evaluation of the pressure
qualification of this equipment is acceptable.®* Insofar as concerns the
containment vacuum breakers and hydrogen mixing compressor dis-
charge check valves, the record shows that only the external design
pressure is exceeded by the hydrogen burn peak pressure.®® Because the
active components of the vacuum breakers and check valves ire not ex-
posed to the hydrogen burn pressure, at this preliminary stage it i1s rea-
sonable to proceed on the basis that this equipment would survive & hy-
drogen event. With respect to the hydrogen mixing compressor, identical
equipment at Grauwd Gulf has been shown to survive pressures exceeding
the hydrogen burn peak pressure.®*® Again, at least in the context of a
preliminary evaluation (whict. is all the Commission's hydrogen rule re-
quires at this poinq), this allows the conclusion that the compressors will
function through a hydrogen event at Perry 57

g Finally, OCRE urges that 10 CF R. 50.44(c)2)(viiNB) precluded
the applicants’ refererce to the equipm=nt survivability aralysis con-
ducted for the Grand Gulf facility. While the provisions of that section
may be open to different interpretations, the Statement of Consideration
accompanying its promulgation indicates a Commission intent to allow a
hydrogen burn analysis for one facility to make use of a previous and
staff-accepted analysis for another similar facility 5*

The question remains, of course, whether, as a matter of fact, the
Grand Gulif analysis was appropriately employed in the Perry analysis.
We conclude that it was. As previously indicated, not only are the two
facilities including their hydrogen igniter systems similar, but also the hy-
drogen control analysis performed for each was essentially identical.®® In
fact, because of the larger reactor core at Grand Gulf and the additional
hydrogen that would be generated, more severe equipment temperatures
are predicted to occur during a hydrogen burn event at that plant.®?

4 The staff will require equipment survivability to be confirmed in the final snalyss /d st 612

% Applicants Exh 8| 1 21D

e ,-

§7 See supra note 14

% As the Commassion stated
Previously approved genenc or reference analyses may be employed in hieu of plant specific analy-
ses where the genenc analyses can be shown 1o be applicable [t is believed that the adoption of the
shove approach will eliminate the need for repetitive calculation of accident scenanos
50 Fed Reg. 3502

5Y See supra note 14
% Apphcants Exh 8.1 at 21B-21C



B. Diesel Generators

General Design Criterion (GDC) 17 requires a nuclear plant to in

clude, inter alia, a reliable onsite electric power system to permit the

functioning of equipment needed to maintain the plant in a safe condition

in the event of the loss cf other sources of power.®! To meet this re-
quirement at Perry, the applicants installed four diesel generators manu
factured by Transamerica Delaval, Inc. (TDI), two for each Perry unit

[he reliability of TDI diesel generators in general came into question
as a result of the identification of deficiencies in these units at other nu
clear power facilities.®2 On thi ) ent basis, OCRE submitted a con
tention that the applicants had not demonstrated that Perry's diesel gen

relied on to generate the necessary power in an emer
hearing, the applicants and the staff submitted a plan that had
been prepared jointly by the twelve or so owners of nuclear plants with
I'DI diesel generators. The Owners Group plan
assessment of each facility's TDI diesel gene
reviews. quality revalidations, engine te ‘ ymponent
I'he Board found that th lan wi ell-thoight-out
emented properly, p S 1 1able assurance
that TDI diesels will reliably carry
the strength of the applicants’ commi

4

|
concluded that emergency onsite power

and that the licants met the regulatory requiremen
OCRI} 1allenges this conclusion on three gr

that, in vie Its sour the Board's reliance




Board improperly denied its motion to reopen the record to consider the
implications of defective check valves associated with the TDI diesel
generators at the Grand Gulf facility. We consider these claims seriatim.

I. There is no merit to OCRE's insistence that, in relying upon the
Owners Group plan, the Licensing Board erroneously failed to attach
significance to the fact that the plan was devised by the interested utili-
ties themselves rather than by an independent technical organization.
Contrary to OCRE's apparent belief, there is nothing in Appendix B to
10 C.FR Part 50 (the quality assurance criteria for nuclear power
plants) that places either an express or an implied limitation upon who
may prepare a quality assurance plan. Rather, such a plan can be formu-
lated by any entity or organization and ther, irrespective of its source, is
judged on its own merits. The plan in guestion was so assessed by the
staff, which found upon an exteusive review that (if properly carried out)
the plan was adequate to provide reasorable assurance that the diesel
generators at Perry would function when needed. Unless *hat ultimate
finding was shown to be crucially tlawed, the Board could rely upon the
plan in making its own reasonabie assurance finding.

2. OCRE attacks the adeguacy of the Cwners Group plan on a van-
ety of grounds. We address here only those of its arguments that pertain
to a genuine safety concain.®®

a. Each TDI diesel genzrator is supported by chock plates that rest
on the concrete floor. The amount of surface contact between the diesel
engine base and the chock plates is important in determining the stress
that will be exerted on each plate. OCRE claimed that the Owners
Group plan did not provide assurance of sufficient surface contact.®”
The staff agreed and required the applicants to establish that the chock
plates would withstand the stresses placed upon them.®®

To satisfy the staff's requirement, the applicants presented an enginecr-
ing evaluation outside of the Owners Group plan.®® On the basis of the
ascertained surface contact between the engine base and the chock
plates, the evaluation concluded that the plates would withstand the
stresses.”® The Licensing Board considered this conclusion and other

4 OCRE asserts that the burden of proofl was not placed on the apphcants as required We have re-
viewed those instances cited by the intervenor and conclude that the Board's restment of each was
proper

1 OCRE Response to Applicants’ Motion for Summary Dusposition of lssue 16 (February 17, 1985) at
49

o8 Berlinger, o7 ol fol Tr 2281, at $4-5%

O Tr 49697

10 thid See OCRE Response to Apphicants’ Motion for Summary Disposition of lwue 16 (February 27
198%), Exhibnt $6




evidence, and determined that the foundations of the diesel generators
were acceptable.”!

On appeal, OCRE does not directly attack the evaluation but claims
that it had been rejected by a staff witness. In actuality, however, that
witness did not reject the evaluation but stated that, before taking a posi-
tion, he would require additional information regarding the minimum
amount of surface contact specified by the generator manufacturer.’?
The applicants thereafter supplied a witness who testified that, as the
evaluation that had been conducted by the manufacturer had determined,
the surface contact was sufficient in this instance.

In the circumstances, we are satisfied that the concern for adequate
stability of the Perry diesel generators has been proper'y vesclved even
though the Owners Group plan did no: fully consiger this matter,’?

b. The Owners Group plan provided for a detailed design review of
the cy'ider block.” Thi: was prompted by the development of stud-io-
stud and ligament cracks in the blocks of TDI diesel generators.”® On
the brsis of this review, the Owners Group recommended a certoin
allowable depih for stuc-to-stud cracks that develop in the cylinder
block. A staff witness disagreed wi h the recommendation. Oa the as-
sumption that ligament cracks would also be preseni. he opined that a
lower limit should be imposed upon the allowable depth for stud-to-siud
cracking.”®

For its part, the Licensing Board noted that no ligement cracks had as
yet been identified at Perry.’” That being so, the Beard concluded, the
disagreement was “irrelevent” and, therefore, the Owners Group recom-
mendation should be accepted.”®

Challenging this outcome, OCRE points to staff testimony that indi-
cated that, with the small amount of operating time accumulated by the
diesel generators, there had been little opportunity for ligament cracks to

TVLBP-853S, 22 NRC at S80

T M9

"3 Tr 149697 Given OCRE's total reltance upon the stafT's asserted misgivings, it is worthy of passing
note that, since the Licensing Board issued ity decwion, the staff has accepied the applicants’ evaluation
of the diesel generstor foundation See NUREG-0887, Safety Evaluaton Report for Perry Wuclear
Power Plant, Supplement No. § (January 1986) at 9.10

s Kammeyer, fol Tr 2179, m |1-12

T8 See Woad, fol Tr. 2179, st 5562 As discussed at the Shorehom hearing on TDI diesel genersioss, s
stud-to-stud crack extends from one stud counterbore 10 a stud counterbore of an adjacent cylinder,
while & higament crack extends from the cylinder head stud counterbore to the cylinder lmer counter-
bore See Long lsiend Lighting Co (Shoreham Nuclear Power Station, Usit 1), LBP-8S-18, 21 NRC
1637, 1646 (194%)

" Te 23720
TTLBPALYS 22 NRC a1 199
" id at 459 S6)




develop.”® Given this limited operating experience, we agree that the Li-
censing Board erred in dismissing the concern regarding the acceptable
depth of stud-to-stud cracks in the presence of ligament cracks.

Subsequent developments, however, have rendered the error harmless.
Earlier this year, the staff imposed a condition upon the Perry Unit |
license requiring that, in *he event of the identification of stud-to-stud
cracks, the affected diesel generator be considered inoperable and the
NRC staff be notified.®® Under the condition, the diesel generator may
not be returned to an operable status until corrective actions have been
approved by the staff. This stringent license condition obviously satisfies
any concern pertaining to the minimum acceptable depth of a stud-to-
stud crack in the cylinder block.®*

¢. On the basis of its evaluation, the Owners Group concluded that
the Per:v Jdiesel generators are capable of suppiying continuous power
durinrg an emergency. i satisfaction of the specifications set forth in the
Fina: Safety Analysis Report.®* In the interest of ensuring adequate
maintepance of the generaiors, Fowever, the Group suggested that the
cylinder block of each generator be inspected after 572 hours of oper-
ation. #* Seizing upon .his recommendation, OCRE argued below that it
estatlished that the TDI generators failed to mest the requirement for a
continuous emergency power supply.®* Citing testimony that was with-
drawn later, the Licensing Board rejected the argument and found that
the Jiesel generators could “fulfill their basic purpose even with the §72-
hour inspe.tion limit.”**

On appeal, OCRE charges that, inasmuch as it rested on withdrawn
testimony, that finding must be set aside. We think otherwise. To be
sure, the Licensing Board erred in relying on withdrawn testimony. But
there is sufficient evidence in the record to establish that the recommen-
dation for cylinder block inspections at penodic intervals does not cast
doubt on the ability of the Perry diesel generators to provide needed
power during an emergency.

™ Tr 2413

9 See Perry Nuclear Power Plant, Unit No | Facility Operating License (License No. NPF45),
March 18, 1986 Atachment 4 at | As the license condition does not mention Ligament cracks, we
assume the condition holds regardiess of the presence or absence of that type of cracking

1 The diesei generator requirements imposed upon Unit | will also be made apphcable to Unit 2 Tr
248)

T 119498

2 Wood, fol Tr. 2179, st 62. Kammeyer, fol Tr 2179, Exiubit A a1 ]

44 See LBP-85.35, 22 NRC w1 558

5 Jd mt $39 The testimony in question was to the effect that emergency power is needed for core
cooling purposes for no more than one week (168 hours) Tr 222122 The witness later repudiated that
testimony Tr 2274



For example, a detailed review of the cylinder block to establish the
adequacy of its design was conducted by the Owners Group and ap-
proved by the applicants’ consultants and the NRC staff.*® Further, TDI
diesel generators of the same model as those at Perry have been operated
at the Catawba nuclear facility for 1600 hours.®*” In this connection, not-
withstanding the inspection interval recommendation, the Owners Group
explicitly noted its belief that, should it prove necessary because of an
ongoing emergency, the generators could be counted upon to continue
to operate properly well beyond the $72-hour period.**®

d. Following a full appraisal, the staff concluded that the actions al-
ready undertaken or planned by the applicants are adequate to ensure
that the Perry Unit | diesel generators can reliably generate emergency
power.®? Nevertheless, the staff indicated that it would reassess the
Owners Group program, and its own review of that program, after the
first refueling outage.®*® OCRE charges on appeal that the Licensing
Board erred in relying on staff approval of the diesel gencrators when
(according to OCRE) thet approval was “prelimiaary” and for an “in-
terim Juration."®!

It is clear, however, that the staff's approval of (ke use of the Perry
diesel generators was not prelimnary but involved an extensive review
of their adequacy.®? With respect to the planned reassessm:rt of the
Owners Group program, it is part of the staff's ongoing respcasibility
during operation of a nuclear power plant to review the success of vari-
ous programs that are under way at the plant. There is thus no merit to
the argument that the staff's planned reassessment program undermines
its approval of the adequacy of the Perry diesel generators.

3. In Supplement 6 (April 1985) to its Safety Evaluation Report
(SER) at 9-6 to 9-7, the staff informed the applicants that they would be
required to take certain actions with regard to the diesel generators
before an operating license would be issued for Unit 1. For reasons that

*4 Thoutiansen, fo T 2179, at 34-35. Kammeyer, fol Tr 2179, at 12, Berlinger, & oL, fol. Tr 2281, at
12-16

*7 Chnstiansen, fol. Tr 2179, &t 27

"5 Tr 215495, 2268.72 The probability of offsite power bheing unavailable. hence the need for diesel
generator operation. for more than 163 hours (one week) it very Jow. Tr 2273 Thus, ia all hkelihood
no difficulty will be encountered in mamntaining the recommended $7:-hour inspection intervals for the
Jiesel generators

*® Berlinger, er of. fol Tr 2281, at 12-13 As earlier noted, the Unit 2 diesel generators also will have
to satsly the requirements imposed upon the Unit | generators

*0 Tr. 2308
" OCRE Brief at 29

** Berlinger. et al. fol Tr. 2281, at 12:13 See pemergily Stafi Exh |, Safety Evaluation Report on
Transamenica Delaval, Inc



are not entirely clear, the Licensing Board imposed a license condition
that obligated the applicants to coinplete those actions.®?

On appeal, OCRE insists that the license condition violated section
189a. of the Atomic Energy Act of 1954, as amended,”* in that it dele-
gated a contested issue to the staff for post-hearing resolution.?® As is
manifest, however, no such delegation took place. OCRE had a full op-
portunity at the hearing to litigate the merits of any or all of the actions
that the staff thought should be taken (mary of which had, in fact, al-
ready been completed, albeit not yet reviewed by the staff).*® The con-
dition here in question mandated simply that the staff confirm that the
SER requirements had been fulfilled — a step that the staff undoubtedly
would have taken even in the absence of the condition ®7

4. On the basis of a staff report that disclosed defec's in check valves
in the air start system of a TDI diesel generator at the Grand Gulf nu-
clear (acility, OCRFE mcved to recpen the record on the diesel geneiator
issue.”® The motion contended that the defects demonstrated a failure of
the Owners Group plan to ensure the adequacy of the TDI diesel gen-
erators. In cenying the motion, tne Licensing Board concluded that there
was “ro conceivable circumstance by which this Board's decision on
[the diesel generator issue] — whatever its decision may ultimately be —
could be affected by the proffered evidence."**®

As explained at the hearing below, the Owners Group gave priority
attention to those diesel generator components with known problems. ' %0
Other components were subjected to a design review or a quality
revalidation (or both), based on their importance, past operational experi-
ence, and the engineering judgment of the Owners Group.'®! At Grand

*3 LBP-§5-18, 22 NRC at 588

HQUSC 2%

S In this connection, CCRE cites Union of Concerned Scienusts v NRC. 738 F2d 1437 (DC Cir
1984). cert denied. 105 S Ct. 815 (198%) There the court overturned 8 Commission rule that foreclosed
hitigation of the results of emergency preparedness erercises

"4 See LBP-85.15, 22 NRC ot 554, 556-58, $60. Ser also. eg. Christiansen, fol. Tr. 2179, at 1216, 19,
34-15, Wood, fol. Tr 2179, at 78:81; Berhinger. er al. fol Tr 2281, at 810, 12-13; Tr 2268, 2302-03,
2324-15, 241519, 2422-26, 249697, 2511, Staff Exh. | at 1011, 18

7 It is worthy of note that the staff has accepled the applicants’ submittal regarding each of the mat-
ters in question. See Perry Safety Evaluation Report, Suppl No 8 () y 1986) at 97 10 %11

*% Motion 10 Reopen the Record on Issue #16 (April 30, 1985) In addition, the staff indicated in its
response o the motion that cracks had been identified in similar check valves in TDI diesei generatons
at the Shoreham nuclesr power plant. NRC Siaff Response to OCRE Motion to Reopen the Record
(May 15, 1985), AfMdavit of Drew Persinko at )

" Memorandum and Order of May 28, 1988 (unpublished) at 2 See Kantas Gas and Electric Co (Wolf
Creek Genersting Station, Unit No 1). ALAB-462, 7 NRC 120, 138 (197%)

199 Kammeyer, fol Tr. 2179, w11
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Gulf, although an engineering application review was performed, the air
start check valves were not subjected to a quality revalidation because
they were not manufactured by TDI nor had there been evidence of past
failure of this type of valve.'2 In the circumstances, we agree with the
Licensing Board that the new information brought forward by OCRE
would not have affected its decision on the adequacy of the Owners
Group plan at the Perry facility.

C. Standby Liquid Control System

Nuclear power facilities utilize control rods containing neutron-absorb-
ing material to help reguls ¢ the fission raie in the reactor core. Emer-
gency shutdown of the reactor (referred to as a reactor “trip” or
“scram") is achieved by the fast insertion of the control rods into the
core. To provide the capability to terminate the fission process in the
event the ccatroi rods fail to be inserted, many (if not all) reactors are
equipped with a supplementary n.ethod for injection of neutron-absorb-
ing material cn an emergency basis.

Early in this proceeding, the applicants indicated that they would in-
stall a standby liquid control system (SLCS) as that supflementary
method.' % It was unclear, Foweve:, whether the system would be auto-
matically or manually initiated.'®* Thereafter, Sunflower submittad a
coctention to the effect that the applicants should install an automatic
SLCS. 108

Following the publication of a Commission rule on June 26, 1984, re-
quiring an automatic SLCS for boiling water reactors “granted a con-
struction permit prior to July 26, 1984, that have aiready been designed
and built to include this feature,”!°® OCRE moved for summary disposi-
tion of the contention and an order directing the applicants to automate
the SLCS prior to exceeding five percent of full power.'°? According to
OCRE, the Perry SLCS came within the scope of the rule even though,
at the time of its issuance, the SLCS was being constructed for manual,
rather than automatic, initiation.!°® OCRE claimed that the SLCS was

1ot Apphcants’ Answer 10 OCRE Motion 10 Reopen the Record on lssue #16 (May 9. 1985), Affidavn
of Edward C Christiansen at 4.5, At Perry, the TDI diesel generators do not employ air start check
valves such as those that were found 10 be defective /d at )

163 The SLCS supplies 3 highly-concentrated boron solution to the re~ctor core

194 LBP-21. ¢, 14 NRC 175, 220 (1981)

8 d w2l 20

%% This rule is codified as 10 CF R 5062 and became effective July 26, 1984 See 49 Fed Reg 26,036
(1984)

197 OCRE Motion for Summary Disposition of Issue No 6 (July 6, 1984)

10 1d w2



designed with the capability for automatic initiation and that, by the ap-
plicants’ own admission, the SLCS could be converted to automatic at a
cost of only about $100,000.'°% In OCRE's view, as read in light of its
legislative history, the rule applied to a facility that has “the capability to
be automated at low cost (i.e., before commercial operation).” !9

The Licensing Board rejected this interpretation of the rule. Over the
dissent of its then chuirman, who thought that the rule should not be
read “so inflexibly” as to exclude consideration of the relatively small
cost of conversion,'!! the other two members of the Board concluded
that a “literal interpretation” of the rule compelled denial of the
motion.''? As the majority saw it, the rule exempted from its require-
ment a SLCS that was not iully completed for automatic initiation at the
time the rule became effective. To the majority, it was immaterial that
the incremental cost of completing the conversion of the SLCS to auto-
matic was relatively Jow.''? In its view the significant factor was that
the Commission had decided to exempt from backfiiting those plants “in
an advanced stage of construction for w hich an attomated SLCS has not
been designed and built.""!!% The majority found that to be the case at
Perry and, accordingly, denied OCRE's motion and dismissed the con-
tention.

On appeal, OCRE a¢mits that the plant wouid require further <on-
struction work before its SLCS could become operational in an auto-
matic initiation mode. Nonetheless, it maintains that the Licensing Board
erred in finding the plant :xempt from the rule's requirement for an auto-
matic SLCS. According to OCRE, the Board should not have applied
the rule literally but, instead, should have given it a flexible interpreta-
tion consistent with its legislative history, as advocated by the dissenting
Boaru member.''®

1990 [hid As the construction status of Unit 2 of the Perry plant was substantially behind that of Unut |,
the discussion of the Board and parties focused on the first unit

112 OCRE Brief on the History and Intent of the ATWS Rule (September 7, 1984) ot 1112

1E1 LBP-34-40, 20 NRC 1181, 1193 (1984)

1 /d m 1188

119 |n this consection. the majority was unwilling to sccept, without further analyss, $100.000 as the
cost of conversion as mantained by the dussenting Board member and OCRE According to the majon-
ty, this figure did not take into consdersiion other costs such as “sunk costs” and “costs of delay ™ /d
at 1189.90

114 fd st 1188 The majority also saw no “important unconsidered o unresolved issue of reactor safety”
in deciding that the Perry plant was not required to convert s SLCS 10 an sutomatic initisted system
It assumed that in deciding 10 exempt certain plants from (he requirement for aytomatic InJtation. the
Commussion had found either type of SLCS 1o be safe

118 OCRE also srgues that 3 literai interpretation would allow plants such & Perry 1o escape the rule’s
requirement for an automatic SLCS. A short answer (0 the argument is that the Commission did not see
that as & safety problem. for it could have required backfitting of all plants without an automatic SLCS
We need sdd in this connection only that OCRE does not attempt (0 eaplain why the Commission
hould have deemed the absence of an sutomatic SLCS 1o constitute a threat 1o safety




We disagree. Unlike OCRE, we find no clear legislative history indi-
cating that, in issuing the rule, the Commission intended the words “al-
ready designed and built” to have any other than its ordinary meaning.
Those words plainly refer to an SLCS that is already completed for auto-
matic initiation — i.e., an SLCS that is “wholly ready” for operation at
the time the rule became effective.!'® That this is so is clearly evident
not only from the Commission's use of the past tense of the words
“design” and “build,” but also from its addition of the word “already.”

At the time of promulgation of the rule, the SLCS for each Perry unit
was not “already designed and built” for automatic operation. In fact,
the installation of the SLCS with a manual initiation feature at Perry
Unit | was nearing completion at that time''” and, according io unchal-
lenged evidence, conversion to automatic initiation for the Perry Unit |
SLCS would have required at least “the additional installation, modifica-
tion or deletion of approximately forty cables, ten relays and numerous
wires, swiicnes, indicating lights and annunciators.”''® In the circum-
stances, we are satisfied that the Board's decision is amply supported by
the record and fully in accord with the Commission's rule.!'®* We, there-
fore, affirm the Licznsing Board's decision on this score. 20

D. Turbine Missiles

Another issue raised below concerned the potential danger to safe op-
eration of the Perry facility due to the placement and orientation of the
plant’s General Electric turbine generators. According to OCRE, while
in operation parts of the turbine might break off and form missiles that,
because of the turbine’s orientation, could strike and damage structures,
systems and components of the plant essential to its safe operation.!?!

114 See Webster's New Collegiote Dictionary M (1977)
VT LBP-84-40, 20 NRC a1 1185 See Applicants’ Response 1o ASLB Reguest for Information on ATWS
Rule and the Perry SLCS (September 7, 1984), AfMidavet of Gary R Lewdich

18 LBP-84.40, 20 NRC at 1187 See also Applicants’ Response (September 7, 1984), AfMdawvit o' Gary
R Lewdich

"% To reach this conclusion, we need not and do not decide whether the estimated $100,000 cost of
converson rehed on by OCRE and the dissenting Licensng Board member accurately reflects the entire
cost or, if sccurate. is so small that it can be considered incidental 1o an “already designed and built™
SLCS

19 OCRE also complains that the | icensing Board improperly assigned 10 the staff the responsibility
for determining whether the SLCS st Unit 2 should be sutomatic There was no evidence. however,
indicating that the SLCS for that unit, which received its construction permit pror to July |, 1984, was
any more designed and built for sutomatic initiation than the SLCS for Uait | Given the Board's deci
sion for Unit 1. ot was clear that the SLCS for Unn 2 was also exempted from the rule's requirement for
sutomatic ination Thus, in reality. there was no question 10 be deferred 10 the saff for resolution
21 The breskup of the turbine could generally be caused by either (1) the running of the turbine #t
eroesive speeds due 10 3 sudden loss of its electric load (1e . “overspeed™) or (1) viress corroson crack-
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Pursuant to 10 C.F.R. 2.74%(a), the staff moved for summary disposi-
tion of the issue in its favor.'?? While admitting that the turbines were
unfavorably oriented, the staff asserted that the risk of possible turbine
missile damage at Perry is acceptably low.'?? According to the staff, no
General Electric turbines have broken as a result of crack propagation
within a period of three years of startup. Further, during the same time
interval, no cracks of greater than one-half the critical size have been ob-
served in such turbines.'?* In light of that prior history, the staff main-
tained that a turbine testing, inspection, and maintenance program will
prove effective in protecting against missile damage. In this connection,
the applicants were said to have agreed to carry out, on a! least an in-
terim basis, a staff-developed program along such lines. Within three
years of commer.cement of plaut operation, and following the completion
of a General Electric study on missile generation probabilities in relation
to time intervels for conducting inspections, the applicants are to submit
their own tesiir.g, inspection, and maintenance program.

The anplicants’ responsc in support of the motion was accompanied by
two affidavits One was execuied oy two Gereral Electric employees,
D.P. Timo and L.H. Johnson, aud the other by an applicant employee,
Edward J. Turk.'®® The Timo-Johnson affidavit described in detail the
turbine-generator's overspeed protection system and the program for
testing and irspecting it, as well as the evaluation procedure for develop-
ing inspection intervals for the detectior. of stress corrosion cracking.
That affidavit alsc declared that the inspection interval selected will be
such that no existing crack might reach the critical size before the next
inspection.

The Turk affidavit confirmed that, in Supplement 3 to the SER, the
staff had established requirements for a turbine maintenance program for
Perry. In particular, the program was said to require turbine inspection
for stress corrosion cracking at intervals not to exceed approximately

ing (which can result from a combination of corrosive elements and the relatively high stresses occur:
ring not only st startup but during normal operstion as well ) See Virginia Eleciric and Power Co (North
Anns Nuclear Power Station, Units | and 2), ALAB-676, 15 NRC 1117, 111820, 1130 (198)
191 NRC Stfl's Motion for Summary Disposition of lssue No 13 (May 31, 1983) The required state-
ment of materal facts mncorporsted pertinent provisions of the SER, Supplement 3 (Apni 1983) In »
supporting sMdavit, a staff expert assumed as his own the statenents oo ed in the Supplement con-
turbine musiles This SER Supplement was ad d im0 the proceeding as Staff Exhibit § See

Tr. 122425
108 §eaffs Motion, Statement of Material Facts. a1t 2-), Perry Safery Evaluation Report. Supplement No
3 (April 1983) wt 37
194 Suafl's Motion, Ststement of Material Facts, ot 1

A crack resches critical size ot that point when it might cause the turbine (o fal See North dnng 18
NRC m 112}
148 Apphcants’ Answer in Support of NRC Suff Monion for Summary Dusposttion of lssue No 13 (June
27, 19,




three years, or two refueling cycles. According to the affidavit, the ap-
plicants had also committed themselves to periodic testing of the over-
speed protection system and testing and inspection of the turbine steam
valves.

In opposing the motion, OCRE relied on a paper presented at a semi-
nar on turbine missiles by Patrick G. Heasler of Battelle Pacific North-
west Laboratories, in which the autaor estimated a greater probability of
turbine failure during the first year of operation than had been estimated
by the staff.'*®* OCRE did not, however, supply a supporting affidavit of
Mr. Heasler. Rather, the sole affidavit attached to OCRE's response was
that of its representative, Susan L. Hiatt. In it, she did not address the
mzrits of the motion but, rather, simply set out a claimed need for addi-
tional time to conduct further discovery and to study materials OCRE
had recently received from the NRC and the applicants.

Concluding that there was no good reason to withhold action on it,
the Licensing Board granted the staff's motion. In doing so, the Board
noted that the Heasler paper was not supported by an affidavit that
would “establish its admissibility. " '27 Nonetheless, the Board decided to
consider its content “because of the significance of granting a motion for
summary disposition,”'** and the importance of the safety question in-
volved. Focusing on cracking due to stress corrosion,'?® the Board com-
pared the findings in the Heasler paper with those in an earlier article on
the subject written by S H. Bush, then also of the Battelle Pacific North-
west Laboratories.'?° For the reasons explained, it thought the Bush ar-
ticle “more credible.”"'*! In addition, the Board observed that the Timo-

'** OCRE Response 1o NRC Stafl's Motion for Summary Dusposition of Issue #1) (June 21, 1983), at 3
“chnchhm&MMwhmlEmmew
moton and conclude that none has significance concerming this issue
PR LBP-83-46, 18 NRC 218, 222 (198))
(8 1] ,u
'¥% According o the Licensing Board, OCRE was not challenging the overspeed aspect of the nspec-
ton program. 1t was challenging oaly that part of the program desling with sress corrosson. /d st 219
20 On appeal. OCRE does not dispute this Bosrd conclusion. but explains that its limited challenge was
due 1o the unavaslabibity of information on the overspeed protection program until the mformation was
presonied by the appiicants’ June 17, 1951 response supporting the stafl's motion Because OCRE does
not challenge the Board's view of the scope of the contention, we thus confine our review 10 the stress
corrosion aspect of the conteanon
9% 1d w1 22228 The Bush aruicle was first ned 1 an appl * filing. It was . or furmshed to
the Licensng Board and the parties by the applicanis at the Board's request /d ot 221 a1}
%1 These reasons included the fact that the Bush article was published in a “refereed Journal” while the
Heasler paper was “in the nature of 4 draft” and was not smilarly published /d at 224 The Board slso
noted that
Bush was x member of the Advisory Committee on Reactor Safeguards from 1966 10 1977 and was
s chair i 1971 Bush presents a vanety of sssumptions in carefully presented statistical form Mis
article contains “commenis” thet in two instances indicate that af least two events could not proper.
ly be conmdered by Heasler as reflecting adversely on opersting expenience with turbines. These
Contineed
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Johnson affidavit filed by the applicants in support of the staff's motion
corroborated Bush's article. According to the Board:

In (that] affidavit(], D.P. Timo and L. H. Johnson present the detailed, empirically
based analysis of turbine missile failures that this Board relied on at the outset of this
opinion. We note that this affidavit, which has not been controverted, postdates
Bush and Heasler and derives support from research results that were not available
1o them. Given its later date, there may well be other data available to its authors
that were not previously available In this instance, we need not prefer the Timo-
Johnson analysis to Bush's. We merely accept their analysis as additional corrobora-
tion for Bush 19?2

On this basis, the Licensing Board decided that the Heasler paper was
insufficient to raise a genuine issue of material fact concerning any possi-
ble danger to the facility from turbine missiles.

Before us, OCRE claims that the Licensing Board's dismissal of the
issue was in error for a number of reasons. According to OCRE, the
Board (1) decided the turbine missile issue with respect to only the first
three years of plant operation, while improperly referring the long-term
aspects of the issue to the staff for post-hearing resolution and thus de-
priving it of a right to a hearing under section 189a. of the Atomic
Energy Act; (2) did not base its decision on reliable evidence in the
record; (3) applied the wrong legal standards for adjudging summary dis-
position motions; and (4) improperly denied its request for a delay in de-
ciding the motion to allow it time for further discovery and study of the
1ssue.

We find each of these claims to be without merit.!3?

1. Contrary to OCRE's assertion, the Licensing Board did not decide
the turbine missile issue with respect to only the initial three years of
plant operation. Upon its consideration of the evidence presented by the
parties, the Board concluded that there was no reason to question the
adequacy, over the long term, of the inspection, testing, and maintenance
program established by the staff for the Perry facility. ! ** That program,
as the Board indicated, will not necessarily lapse at the end of the three-
year period, but will remain in effect unless and until the applicants put

evenis occurred during 1 “factory test” or were “preoperstional * Heasler's article does not explam
why 1t was appropriate 10 include these events in his analysis
Ibid. (footnotes omitted)
198 14 a1 228
199 |y opposing OCRE's appeal. the apphicants mantain that the turbine missile ssue was improvidently
sdr »d by the Lcensing Board, thereby implying that OCRE's appeal was moot Apphicants’ Brief n
O .vition 10 Intervenors’ Appeals from the Concluding Partial Initial Decision (December 2, 1985) at
L0 We need not address this claim in view of our duposttion of OCRE"s appeal
(O LBP R4S |8 NRC wt 220




forth a revised program which is found satisfactory by the staff.!28 (Al-
though, as earlier noted, the applicants are obliged to submit a program
at the end of three years, nothing precludes them from adopting the
staff's program as their own if experience has shown that course to be
warranted.196)

The fact that the staff may be called upon to approve a revised pro-
gram does not mean, however, that there has been an imprope. delega-
tion of adjudicatory functions to it. One of the staff’s major continuing
responsibilities is to monitor the operation of all nuclear power facilities
and, thus, to review all proposed changes in existing inspection, testing,
and maintenance programs at such facilities.'*? If OCRE becomes con-
cerncd with any modification to the turbine program that should be sug-
gested by the <pplicants, it may raise those concerns by means of a peti-
tion for action under 10 C.F.R. 2.206.'2* In that petition, OCRE can a-
vance any reasons it might have for believing that a hearing should be
held to consider the appropriatencss of th¢ applicants’ ravisions.

2. The affidavit-supported statement of material facts upon which the
staff's sumn.ary dispasi‘ion motion rested brought to light the staff's de-
terminatior. that its testing, inspection, and maintenance program would
avoid the generation of turbine missiles. To oppose the motior OCRE
was obliged to set forth “specific facis,” by affidavit or other appropriate
means, to establish that “there i a genuine issve of fact.”"'** While citing
the Heasle: paper, however, OCRE failed to support it with a suitable
affidavit or otherwise, ! 40

198 Soe supra p 90

198 fhd

19" See. ¢3, IOCFR 2099

9% We assume that. should they be asked 10 do so. the applicants will agree 1o advise OCRE of any

proposed modificaon to the current program

1110 CF R 2.745(0) More completely, the reievant portion of this parsgraph reads
\thnmouoaMwyd«mnmwwwoneduprovwmlhnaecum.n:‘ny
opposing the motion may not rest upon the mere allegations or denials of [its) answer, [its) answer
by affidavit or as otherwise provided in this section must set forth specific facts showing that there
s 8 genuine isue of fact If no such answer is filed, the decision sought, if appropriate, shall be
rendered

Unless properly controverted. the regulations specify that “{a)li materal facts set forth in the statement

required 1o be served by the moving party will be deemed to be admatted "I0CFR 274%a) See

Houston Lighting & Pow » Co (Allens Creek Nuclear Genersting Station, Unit No. 1), ALAB-629, 11

NRC 75 78 (1981

149 We note in passing that there s no room for lingering doubt that a properly designed and imple-

mented (esting, inspection, and mamniensance program is effective in assuring the safety of plants from

torbine missiles Ay observed in Nosth Anna. “i 15 possible, utilizing empirical data, 1o determine with

reasonable ceriamty the length of time that will elapse before an inttiated stress corromon-induced crack

might reach critical size ™ 15 NRC at 1112 While the Perry turbines were manufactured by a company

different from that responsible for those at North Anna. we know of no reason why this observation on

the value of empincal dats s inapplicable here Moreover, the Heasler paper containg nothing that

would prompt a reeramination of our North 4ane concluson
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OCRE points out that the Licensing Board cited the Bush article in
granting summary disposition, even though it too was not supported by
an affidavit. We agree that, in common with the Heasler paper, Dr.
Bush's article could not serve as a basis for deciding whether a genuine
issue of material fact existed. But we are totally persuaded that the con-
tent of tue staff's and applicants’ affidavits alone was sufficient to justify
the conclusion that no issue of material fact was present. Accordingly,
the Boaid's reference to the Bush article was unnecessary and, at most,
constituted harmless error.'4!

3. OCRE's next complaint is that the Licensing Board erred in plac-
ing the burden of proof for summary disposition on it rather than on the
staff as the movant. It did so, according to OCRE, by requiring a sup-
porting affidavit for the Heasler paper and by accepting the staff's and
applicants’ statements “without a moment's hesitation” while subjecting
those of OCRE “to the most exacting scrutiny.”'4? As explained earlier,
however, the staff's motion and the applicants’ response were supported
by a statement of material facts and appropriate affidavits as called for
by the rules; OCRE's response in opposition consisted of arguments only,
without proper evidentiary support. In the circumstances, the staff’s and
applicants’ statements were entitled to be considered by the Licensing
Board while those of OCRE were not.

4. Finally, OCRE complains about the Licensing Board’s rejection of
its request for additional time to respond to the staff's summary disposi-
tion motion. Citing 10 C.F.R. 2.749(c),'** OCRE insists that the Board
failed to apply the rules liberally in accordance with comparable federal
judicial practice and thus erred in refusing to allow it to conduct further
discovery and to provide it with time for further study of the contention.

In her affidavit in support of the postponement request, OCRE’s repre-
sentative, Ms. Hiatt, alluded to the need for time to analyze documenis
she had recently received from the applicants and the NRC. She also

141 |n SER Supplement 3 (January 1986), the stafl discusses its shift in emphasis from the calculation of
the probability that generated mussiles will strike imporviant structures, systems, and components 10 the
potential for turbine failure and its prevention See Staff Exh § at 3.1 10 3.7 OCRE claims that the
Licensing Board erred in relying on this assertedly “preliminary and unapp.oved™ stafl position. OCRE
Brief a1 46 While correctly noting that the stafT's position in the SER differs from that in a regulatory
guide and a2 section of the Siandard Review Plan, OCRE does not seggest any deficiency in the new
position and we see none. Further, regulatory guides and the Standard Review Plan do not have (he
ststus of Commission regulations and are subject 10 changes by the stall In the circumstances, we con-
clude that the Licensing Board did not err in its relance on the stafl posstion SER Supplement !
141 OCRE Brel st 4445
T8 That section reads
Should 1 appesr from the sfMidavits of a party opposing the motion that (it] cannot, for reasons
sated. present by affidavit facts essential to justify [its] oppostion. the premding officer may refuse
the apphcstion for summary drcision of may order a continuance 10 permit affidavits 1o be obtained
or make such other order as i appropriate snd & deierminstion 10 that effect shall be made s malier
of record



cited the need to obtain further data, including the ultimate results of the
ongoing General Electric study then in progress. In rejecting the request,
the Licensing Board pointed out that “[w]hatever that study may say,
applicant[s] [are] bound to an inspection and maintenance program as to
which there is no genuine issue of material fact."'4* As to the asserted
need for further time to analyze the documents, the Board concluded
that OCRE's insistence upon an additional six months was unjustified. In
addition, the Board determined that OCRE had had adequate time for
discovery. ' 48

Inasmuch as & heduling is a matter of Licensing Board discretion, we
do not inject ourselves into scheduling controversies, absent a ** ‘truly ex-
ceptional situation.” More particularly, we ‘enter the scheduling thicket
cautiously’ and then only “to entertain a claim that a [licensing) board
abused its discretion by setting a hearing schedule that deprives a party
of its right to procedural due process.’' "'** OCRE has not demonstrated
that it was denied due process by the Board's action, nor even claims
such injury.**7 In the circumstances, we find no basis for disturbing the
Licensing Board's rejection of OCRE's postponement request.

E. Polymer Degradation

Nuclear power planis use polymers (material generally having the
characteristics of plastics or rubber) in various applications, at |:ast some
of which have a bearing upon safe operation.'** When exposed to radi-
ation over an extended period of time, the molecular structure of poly-
mers can be affected in a manner that results in changes in specified
properties, such as embrittlement or reduced electrical resistance. In
order to ensure that electric cables and other equipment utilizing poly-
mers will function properly in their radiation environment, utilities test
the radiation-resistance of these polymers to determine at what point
their replacement would be necessary.

ISSLBP-R146 18 NRC a1 226

143 ’“

'A% Virginia Electric and Power Co (North Anna Nuclear Power Station, Units | and 2), ALAB-S84. |1
NRC 451, 467 (19%0) (guoting Public Service Co of New Hompshire (Seabrook Station, Units | and 2),
ALAB-29). 2 NRC 840, 862 (1975), and Public Service Co of Indiana (Murble Hill Nuclear Genersting
Station, Units | and 2), ALABASS, 7 NRC 179, 188 (1978))

47 1t should be noted that, according 1o our information, the General Electric report that OCRE de-
sired had still not been submitied 1o the staff as of early this year Therefore. a siv-month delsy hegin
ming in June 1981 (a3 requested by OCRE) would not have ywlded any addmonal information regarding
that repon

1% For example, polymers serve as insulation for safety related elecincal wiring and are alwo found n
the seals and gaskers of wlety related pumps and valves
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During the course of the proceeding below, at the behest of OCRE,
the Licensing Board admitted a late-filed contention that provided:

Applicant(s] ha[ve] not demonstratea that the exposure of polymers to radiation
during the prolonged operating history of Perry would not cause unsafe conditions
‘om.‘.l..

Subsequently, the staff filed a motion for summary disposition ~f the con-
tention.'*° One of the assigned grounds was that the applic.~ts had
committed themselves to carry out a surveillance and maintenance ®ro-
gram that would allow replacement of significantly degraded equipm. "t
before it could become a problem and that, therefore, exposure of pol
mers to radiation during operation of Perry will not bring about an
unsafe condition.

For 4 varicty of reasons, the Licensing Board granted the stafl's
motion. None of those reasons invoked, however, the applicants’ com-
mitment to mairtain tae surveillance and maintenance program.'®!

It may wv.ell be, as OCRE insists, that the Licensing Board's rationale
will not withstand analysis.'®? Nonetheless, we arc satisfied that the
Board's result on the staff's motion was coriect — ie, that there is no
genuine issue of material fact respecting whether a significant safety
nrodlem raight arise from polymer degradation.

The record establishes without contradiction that serious polymer deg-
radation does not develop overnight. To the contrary, it affirmatively ap-
pears that ths material would have 10 be subjected to a radiation envi-

149 LBP.£2-3), 16 NRC 196, 202 (1982) The contention was prompied by research pc formed at Sanda
National Laboratories. which suggested that polymers in use at nuclear plants (such as Perry) might
degrade more rapsdly than previously thought. In this coanection, the Sandua studies found that when
d erent samples received equal doses of radiation, the polymers that recerved the dose at a lower rate
ex, greater degradation than those that received the dose more rapidly See id a1 200 LBP-83-
18, 17 NRC 301, S02-04 (198))

188 NRC Staff Motion for Summary Dusposition of Issue #9 (January 14 1381
I8 LBPALIK 17T NRC at 812, as ovally modified @1 Tr £10-28

182 For example, we encouater difficuity in sccepting the Board's basis for disposing of the guestion
concerning polymers used in mechanical equipment. The Board determined that OCRE had “not dem-
onstrated the exstence of a genumne msue of fact concerming the relationship between more rapid degra-
dation of polymers (that are not used for electric insulation) and the safety of the Perry plant” /d
S07 As we previously stated in the construction permit proceeding, the party seeking summary disposi-
ton on & particular matter has the burden of establishing that no genuine ssue of materal fact exists on
that matter ALAB-443, 6 NRC 241, 751 (1977) It was thus the obligation of the NRC staff and the
apphicants 10 show that degradation of mechamcal polymers would Aot cause » safety problem Without
finding that the staff and the applicants had made such a showing, however, the Board disposed of this
nsue on the strength of the intervenor's faldure (0 make a contrary showing

Further, in resching its conclusion on this iwsue, the Board stated that there is & “natural mference”
that degradation of polymers used in electnical systems would cause safety problems (although. cenous-
ly. the Board was unwilling 1o sssume. “without evidence,” thal degradation in “[sjeals. gaskets and the
like" would give rise to wmilar concerns) LBPRLIL 17 NRC ot 507 ni6 We do not endorse the
Licensing Board's view respecting what inferences, f any, enst with regard (o the relationship between
safety problems and polymer degradation




ronment for a number of years before becoming degraded to such an
extent that a safety problem might arise.'®¥ Thus, the existence of a reli-
able inspection and maintenance program should suffice to provide
timely detection and correction of such a problem.

With their answer in support of the staff's motion for summary disposi-
tion, the applicants submitted an affidavit that discussed a surveillance
and maintenance program for Perry designed to “provide assurance that
radiation degradation of polymers in safety related equipment will either
be prevented, or discovered and corrected, before it can cause unsafe
conditions to exist.”'** The affidavit indicated that the program would
be completed prior to fuel loading of Unit 1.15% According to the affida-
vit, “[o]ne function of the program will be to detect equipment degrada-
tion, including degradation to polymeric materials from radiation,”!*®
and that periodic performance tests will be “performed to monitor
svstem and/or component . . . operation, and determine unacceptable
component degradation 187

Hence there i« ro dispute that, as the staff asserted in its motion for
summary disposition, the applicants have committed themselves to a pro-
gram of inspection and maintenance.'*® OCRE has not endeavored to
explain why the program might not accomplish its intended purpose.
Further, no deficiencies appear to us. In the circumstances, the record
prov:des a sufficient foundatior for the conclusion that polymer degrada-
tion does not pose a threat to safe facility operation.

"1 Uuing figures found 1 the Sandi reports upon which OCRE relies, together with the maumum
dose rate at Perry supphed by the applicants. the Licensing Board calculated that "%0% degradation” in
some of the properties of the polymer matenials will not occur for spproumately nine years /d at 09
The Board also estimated that il would require six vears of continuous exposure at 157 rads/hour before
“ugnificant” radunicn effects would appear /d at %08 More recently. the apphcants supphed an ofTida-
vit 10 the effect that the highest radistion dose rate to which polymers in Perry will be exposed s now
considered (o be 160 rads/hour rather than the 157 rads/hour earlier reported (o the Licensing Board
Apphicants’ Response 10 Licensng Board's May 9. 1983 Order Concerming lssue No. 9 (August 4, 198]),
Affdavit of David R Green at 2 & nl Thus the time intervals before degradation would occur are
even longer than those estimated by the Licenung Board

'H Apphicanis’ Answet in Sapport of NRC Staff Motion for Semmary Duposstion (February £, 1981 ;
4 Although the staff's motion had referred to the program as involving electncal equipment, the apph-
cants’ description indicated that it covers all salety.reisted equipment

8% Jd . AMdavit of David R Green at |

I d a2

" Jd n 3 '

4% The program has. in fact. been fully developed and is now in place 1% » letter dated April 25. 1986
responding (0 our imquiry regarding the status of the program. counsel for the applicants siated that
“{t]he development of the s vesll and e program [described i an affidavit of David R

Cireen] was completed prior 10 fuel losding of Unit | Implementation of the program u underway and
will continue throughout the hife of the plant * Letter from Jay E Silberg 10 Appeal Board (April 25,
1986) 1 2




F. Air Lock Testing

To protect against the uncontrolled release of radioactivity, the reac-
tor containment of a facility such as Perry must be essentially
leakproof.!5® To this end, access to the containment is achieved through
the means of an “air lock” — ie, a compartment with two airtight
doors, the outer one of which is closed and sealed before the inner one is
opened to allow entry.'®° If the air lock is opened during a period when
containment integrity 1s required (e.g., during power operation or hot
shutdown conditions), it must be tested within three days thereafter. If,
however, the opening occurs when containment integrity is not required
(e.g.. the reactor is in a cold shutdown ~~ndition with no fuel move-
ment), the test may be deferred until such time as that integrity is once
again necessary.'®!

There are two recognized means of testing air locks.”** The simpler,
and thus less time-consuming, procec-."¢ involves the appiication of pres-
sure only to the air lock szals themselves for the purpose of ascertaining
whether those seals are tight (seal testing). The more elaborate procecure
calls for the pressurization of the entire chamber tetween the two air
lock doors, followed by the measurement of any leakage from the cham-
ber.

In terms, the regulations allow seal testing in circumstances wheve the
three-day lest requirement applies (i.e., when containment integrity is
then-mandated). Fer some unexplained reason, however, that explicit
permission does not cover the case w here the test need not be conducted
within three days (i.e, when containment integrily was not required at
the time of the air lock opening). As to that situation, the regulations are
wholly silent respecting whether seal testing would be sufficient.

Desirous of utilizing seal testing in connection with a// air lock open-
ings, the applicants requested, under 10 C.F.R. 50.12(a), an exemption
from so much of the regulations as might be construed as implicitly di-
recting pressurization of the entire air lock chamber where the three-day
testing requirement does not come into play.'®* In support of the re-

149 The resctor comaimment i the structure that encloses all those pressure<ontaimng components of

boiling and pressunized water nuclensr power reactors (such o8 the reactor pressure vessel piping. pumps.

and valves) that are part of the resctor coolant system or connected 10 that sysiem 1o some eatent 10

CF R Pant 30. Appendix J. section [1A

198 Soe Perry Final Safety Analyws Report [FSAR], Amendment 14 (Auvgust 22 1984), &t 62467

11 10 CF R Part %0, Appendiz ), section 111 D 2(®)

142 Parry FSAR (Amendment |4, August 22, 1984) at 62.101 10 6 2.102

149 See Jetter from Murrsy R Edelman, Vice Premdent-Nuclear Group. The Cleveland Electrc 1w

nating Company. 1o BJ. Youngblood. Chiel-Licensing Branch No |, Divmsion of Licensng. US Nu
Comtivaed

T R T N R R




quest, the applicants in essence maintained that no safety consideration
dictates full chamber pressurization simply because the test need not be
performed within three days of the air lock opening but, rather, can be
postponed to such date as containment integrity once again is necessary.

Through the vehicle of a motion to reopen the record to allow it to
introduce a new contention, OCRE sought to challenge the exemption
request as unauthorized by law.'®* The Licensing Board denied the
motion.'®®* We concur in that result.

Contrary to OCRE's insistence, we find nothing in the Atomic Energy
Act that might preclude the grant of the sought exemption. More specifi-
cally, OCRE points to no provision in that Act that could possibly be
construed as forbidding the Commission to allow these applicants to use
seal testing in all instances of air lock opening. Nor is there any merit to
the intervenor's argument that the exemption request is tainted because it
rests, at least in part, on a desire to reduce the cost of testing. In recently
vevising section 50.12,'%® the Commission recorded its belief that

Judicial precedert and long-standing Commussios practice confirm that, withi the
confines of carrying out its paramount resporsibility 10 prioct publiec health and
~afety, it may consider economic fantors n iis d ovion making 147

The resuit reached in LEP-85-35, 22 NRC 514 (1985), 's affirmed '**
The staff shall ensure, however, that the final analysis of the hydroge:
control system inciudes hoth (') &« more detaled review of conainraent
heat removal capabil.ty; and .2) a further consideration of the potential

clear Regulatory Commission (April §, 1983), sttached to OCRE's Motion to Reopen the Record and 1o
Submit & New Contentson (July §, 1989)
At the time of the apphicants’ request, section 50 12(a), provided in pertnent part
The Commissson may, upon apph by any d person Of Ypon IS Own INtalive. grant
such etemptions from the requirements of the regulations in this part as 1t determines are authonzed
by law and will not endanger life or property or the commo: defense and secunty and are other-
wise in the pubbic interest
Effective January 11, 1986, section %0 12 was amended in several respects The above-gquated portion
of sbsection (a) now reads
(a) The Commission may, upon application by any interesied person of upon it OWN ilistive,
grant exempuions from the requirements of the regulations of this part, which are —
(1) Authonzed by law, will not present an undue risk 10 the public health and safety, and are
conustent with the common defense and security
S0 Fed Reg 30.764, 50,777 (194%)
14 OCRE's Motion 1o Reopen at 24
165 LBP-85 )1, 22 NRC 442 (1989
144 Soe supru note 16)
1 %0 Fed Reg ot %0767
4% The substaniial majority of the wsues rased before and decided by the Licensing Board were encom.
passed by the appeals Our examination of the relstively few substantive determinations not appealed has
drclosed no erTor requiring corrective action




for and effects of the release of combustible gases from heated cable in-
sulatior.. See supra pp. 77, 78.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

Concurring Opinion of Dr, Johnson:

although joining in substantially al! of the “oregoing opinion, as well
as in the result, ! port compary with my colluagues on one pont They
have reserved decision ou whether an intervencs may challenge the
stulT's approvil of the accident scenarios usad in the analysis of an appli-
cant's hydiogen contrc! system (see supra p. 74). | would, however,
decide the ssue now, for it 1s clear to me that the Commission intended
to preclude from exploration in licensing hearings the details of those
scenatios that ‘ead to the generation of large quantities of hydrogen. 10
C.F R 543X viXBXI) states that the evaluation of the hydrogen re-
lease must “[a)se accident scenarios that are aceepte¢ oy the NR'C staff.”
An interpretation of this statement that would foreclose interveror chal-
lenges to hydrogen generation scenarios ic not orly .eascrable, but com-
pelled by the unusual circumstances that the rule itself addresses.’

In any consideration of the hydrogen rule, one must besr in mind that
the rule was promulgated to provide a mitigating capability, beyond the
safety systems already requit:4, for unlikely and unexpected nuclear
power plant accidents that coule lead to the generation of large quanti-
ties of hydrogen. In the rule’'s mo <ioi. ficant provision, the Commission
adopted as an upper bound that amount of hydrogen generated by the
oxidation of 75% of the fuel cladding. In order to establish a framework
for an analytical evaluation of the functioning of the hydrogen control
system and the survivability of the safety-related equipment exposed to a
hydrogen burning environment, the Commission further directed that

! Under my mierpretation of the hydrogen rule. OCRE's clasms on appesl that reiate 1o the hydrogen
generstion senanos (¢ g, functionmng of the RCIC, saton blackout, and contanment spray operabiliy )
of 10 the consequences of & fadure or delayed operstion of the hydrogen control system would necesssr-
iy be demied See OCRE Bowefl w1517 18 20



staff-accepted accident scenarios be considered. Following a mechanistic
scenario enables the analyst to determine the time dependunce of hydro-
gen generation in the reactor core and the time-and-spatial dependence
of its subsequent release and buildup in various locations within the con-
tainment — input information necessary for the analysis.

The emergency core cooling system (ECCS) of a nuclear power plant
is designed pursuant to the requirements of 10 C.F.R. 50.46 to cool the
reactor core in the event of a LOCA and, in particular, to limit the hy-
drogen produced to that resulting from oxidation of less than 1% of the
fuel cladding. But the hydrogen rule specifies a hydrogen yield amount-
ing to oxidation of 78% of the cladding. Hence any accident scenario
considered under the rule envisions failures of emergency core cooling
equipment well beyond those that would be expected for redundant sys-
tems and could ordinarily be litigated in licensing proceedings. A conten-
tion proposed by an intervenor that postulated such failures would be
deemed to challenge the ECCS rule and thus would aot be allowed
under 10 CF.R. 2.758(a).? it is therefore unlikely that the Commission
intended 1o permit intervenors, on t.* one hand, to propose their own
hydrogen generation scenarios under the hydrogen rule while, on the
other, prohibiting the postulation of such scenarios as a challenge to the
ECCS rule.

As a practical matter, there are many scenanios that could lead to hy-
drogen generation. But their sole purpose is 10 provide the basis for a
severe analytical test of the hydrogen cortrol system anc the survivabil-
ity of safety systems. The NRC staff is best qualific 1 1o determine which
scenanios provid: this severe tesi.?

Finally, as noted. the rule sets a conservative upper limit on hydrogen
production — that due to 75% cladding oxidatioi. In order to meet this
provision, however, an accident scenario must generally include the arbi-
trary assumption that the ECCS recover in time 1o terminate the metal-
water reaction at this point. It is understandable that the rule would re-
quire the postulation of scenarios that assume arbitrary (and unlikely)
failures and recovery of equipment in order to set up the mechanistic
framework for an analysis of the hydrogen control system. | believe the
Commission recognized. however, that this is an exercise wholly depend-

IO CFR 27480 and (d) provide the route by which an intervencs may challeage an NRC rule
With regard 10 the hydrogen rule. if an intervenor can make & prima facwe case that some accident soe-
nano oiher than one “accepled by the siafm would provide & more severe tewt for the hydrogen control
wysiem. hence the rule u Aot serving ity intended purpose. section I TSMd) provides that the guestion be
put before the C on for 3 possible waiver (¢ that the interwnor proposed scenanio he considered
rether than o m addinon 10 \he uaff ocoepiod wenarvon)

VAN, o pointed owt in the footnote shove, there eimis 8 mechaninm fur Conudering an iniervenor s
scenario f 1t can be shown 1o provide & more severe test of the hydrogen contral system




ent upon techmcal and scientific expertise, not amenable to an adjudica-
tory hearing, conducted under the rules of evidence.
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MEMORANDUM AND ORDER
(Ruling on NH's Motion to Withdraw Contention NH-10, and on
Applicants’ Motion to Strike SAPL's Objection to Motion to Withdraw)

Memorandum




ing. We do not consider this argument because SAPL did not inform the
Board whether the alleged inadequacies in § 18 of SSER 4 are within the
scope of the contention.® While we do not consider SAPL's first argu-
ment, we do consider its second argument.

Second, since the Board permitted SAPL to participate with NH as a
Joint Intervenor, SAPL argues that Contention NH-10 cannot be with-
drawn without its assent. In their motion to strike, Applicants urge that
SAPL relinquished any rights it may have had to object to the motion to
withdraw because, early on, during discovery, SAPL informed the Staff
and the Applicants that it would not “litigate” this contention, leaving
the “litigation” thereof to New Hampshire.* However, in its responses to
Applicants’ interrogatories which were received by the Board on Janu-
ary 21, 1983, SAPL specifically stated that it did not waive its right to
cross-examine witnesses — that, pursuant to the Prairie Island Rule,® it
had the right to cross-examine on a witness' testimony which related to
matters placed into controversy by another party, and that it had a dis-
cernible interest in all the admitted contentions. Again, in its objection to
Applicants’ motion to compel answers to interrogatories which was filed
on February 4, 1983, SAPL stated that, in responses to Applicants’ inter-
rogatories, it had made clear that it would not present direct evidence
upon other parties’ contentions, that it did not waive its right of cross-
examination, and cited another Board's order which directed that “no
party need answer questions with respect to contentions, or portions of
contentions, which it is not sponsoring.”"®* Further, while Applicants’
imply that Board had ordered that SAPL did not have to respond to in-
terrogatories because SAPL had stated it would not litigate NH-10, in a
Memorandum and Order of March 1, 1983, the Board granted a protec-

" SAPL. as well as any other interveniag party, certanly shoukd be sware that late-filed comentions, as
well & late-filed amendments, are admumible only if they meet all of the five factors m 10 CFR
§2714ax 1) including the Appeal Board s three-part test for good cause Duke Power Co (Catawba Nu-
clear Staton, Units | and 2). CLIEX- 19, 17 NRC 1041, 1043 (1983) Such & submmmon requesting leave
to file contentions or amendments out-of -time must address these facton sad affirmatively demonstrate
thei on balance the fecton favor the granting of the request Duke Power Co (Perking Nucheat Station.
Unsts |, 2, and 3), ALAB-614, 12 NRC 350, 152 (1960)

*In passng. we note that Apphcants argue that such & motion 10 withdraw i nof & motion but rather
s & notification of withdrawal whach, beug immediately self executing. limits the Board's authonty 1o
umply dimissing the contention Apphcants are wrong Al motons properly filed with ths Board
this reopened heanng are within ou’ authonty 10 allow or deny after recerving answers from imterested
parties See IOCF R M 27180 273 Since NH's monon i contesied. we must review SAPL s objec
von and other answers and proceed 10 rule

¢ Northern Sigtes Power Ca (Prasne Island Nuclear Generating Plant, Usits | and 2), ALAB- 288, 2
NRC 390, 392 n 6 (197%)

¢ Peanspivani Power and Light Co (Susquehanna Steam Elecine Swauon. Units | and 2), LBP7S.31 10
NRC %97 806 (1979)

TLBPALS, 17 NRC 403, 406 (1983)




tive order because Applicants’ numerous and complex interrogatories,
addressing contentions not sponsored by or to be the subject of direct
testimony proffered by SAPL, did impose an undue burden.® However,
despite the protective order, on March 10, 1983, SAPL filed supplemen-
tal answers to Applicants' interrogatories directed to two NECNP con-
tentions and to SAPL's Supplemental Contention 3, and noted that it had
“decided to include responses related to those issues it may seek to liti-
gate in this proceeding.” SAPL did not state why it did 7.0t answer in-
terrogatories directed to Contention NH-10. Finally, in denying as inter-
locutory SAPL's appeal from the Licensing Board's granting of sum-
mary disposition against it on SAPL's Supplemental Contention 3, the
Appeal Board found that although the dismissal left no other contentions
originated by it, SAPL itself noted that it had joined in a contention
(Contention NH-10) filed by New Hampshire that remained before the
Licensing Board.® The Appeal Board concluded that thus SAPL's
participational rights (with regard to Contention NH-10) were not af-
fected by the Licensing Board's summary disposition of Supplemental
Contention 3.'°

On balance, we conclude that overall SAPL has preserved its rights as
a joint intervenor, and that Applicants’ motion to strike is without merit
and i1s denied. However, in order to prevent confusion and to proceed
with a clear record in this reopened proceeding, we grant New Hamp-
shire's motion to withdraw its Contention 10 despite SAPL's objection
that this conte.tion cannot be withdrawn without its assent since it is a
joint intervenor. SAPL, as the joint intervenor, is not prejudiced by this
ruling because we also rule that Contention NH-10 is now converted to
and replaced by SAPL's Supplemental Contention 6, which will reflect
the identical wording and basis of former Contention NH-10.

Order

. The State of New Hampshire's motion to withdraw its Contention
10 1s granted,

2. Applicants’ motion to strike SAPL's objection to motion to with-
draw Contention NH-10 s denied, and

* Al page 406 n ) of the Memotsndum and Order of March |, the Board assemed that SAPL had
“dropped” Comtention NH- 10 which 1t had previously adopted in 1ts Suppl tal © w &

* Indeed. n its response of June § 1981 10 SAPL's appesl. the Applicants stated that SAPL had jomned
and adopted Contention NH-10 and thus was still & party In its response of June |15, 1981, the Stall also
argued that an appeal a5 of night did not he, o part. because SAPL remaned as o cospomsar of NH- 10

9 ALAB YN 17 NRC 1073 (198))
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3. Contention NH-10, permitted to be withdrawn by the State of
New Hampshire, is now converted to and replaced by SAPL Supple-
mental Contention 6, which will reflect the identical wording and basis
of former Contention NH-10.

THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Jerry Harbour
ADMINISTRATIVE JUDGE

Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 21st day of July 1986.
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In this Initial Decision, the Board resolves the one remaining conter.-
tion in Licensee's favor and orders that license amendments issued by the
Office of Nuclear Reactor Regulation on December 23, 1983, remain in
full force and effect without modification. The Board finds that the Li-
censee’s analysis of DNBR performed using NRC Staff-approved meth-
odology and compensating for appropriate uncertainties demonstrates at
a 95% probability at a 95% confidence level that the hottest rod will not
undergo DNB, and contrary to Intervenors' assertion, the margin of
safety for the operation of the Turkey Point Plant has not been reduced
by the issuance of the contested amendments.

In view of the information provided to the Board in Board Notfica-
tion BN-86-17, dated June 30, 1986, regarding Intervenors’ Contention
(b) as to which the Board in an earlier Order had granted Licensee's
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45,862. The notice sought public comments on the proposed determina-
tion and advised the public of its right to seek a hearing and intervene in
the proceedings

On November 4, 1983, in response to the notice, the Center for Nu-
clear Responsibility and Joette Lorion jointly petitioned for leave to in-
tervene and requested a hearing. They alsu filed comments, contending
that the amendments did involve a significant hazards consideration.
Nevertheless, on December 23, 1983, the Commission issued the re-
quested amendments pursuant to a final determination of no significant
hazards consideration and the Commission's finding, among other things,
that the issuance of the amendments will not be inimical to the common
defense and secunity or to the health and safety of the public. See Safety
Evaluation by the Office of Nuclear Reactor Regulation Related to
Amendment No. 99 ¢ Facility Operating License No. DPR-31 and
Amendment No. 93 to Facility Operating License No. DPR-41, Florida
Power and Light Company (Dec. 23, 1983) (SER), Staff Exhibit 1; 49
Fed. Reg. 1364, January 28, 1984. Under 10 CF.R. §50.91(aX4) the
amendments became effective when issued, with anv required hearing to
be held thereafter.

Intervenors filed an amended petiton on January 25, 1984. A prehear-
ing conference was held in Homestead, Florida, on February 28, 1984,
During that conference all parties were provided an opportunity to file
briefs concerning Intervenors’ request to consolidate the consideration of
another set of amendments,? issued earlier for the Turkey Point units,
with those actually the subject o1 the instant proceeding. The earher
issued amendments provided for, among other things, the replacement,
during the course of subsequent refuelings of the two units, of Westing-
house 15x 15 Low Parasitic (LOPAR) fuel and borosilicate glass burn-
able absorber rods with Westinghouse 15 x 15 Optimized Fuel Assembly
(OFA) fuel and Wet Annular Burnable Absorber (WABA) rods. These
amendments (subsequently referred to by this Board as the “core design
change” amendments, as opposed to the instant “vessel flux reduction”
amendments) were publicly noticed on July 20, 1983, 48 Fed. Reg.
33,080, and were issued on December 9, 1983. 48 Fed. Reg. 56,518 (Dec.
21, 1983). See generally SER, Staff Exhibit 1, at 3 (Dec. 23, 1983). In our
May 16, 1984 Prehearing Conference Order (unpublished), we denied
combine1 consideration of the two separate sets of amendments noting,
among othe, things, that: (1) no petitions to intervene had been filed in
connection ..«th the core design change amendments; (2) no Licensing
:_Am No % W b ey Ope ang License No DPR.)| and Amendment No 92 10 Facilty
Operstng License No DPR-4)




Board had been convened to address those amendments; and (3) those
amendments were not within the jurisdiction of this Board to decide. For
present purposes, however, one result of the core design change amend-
ments is that the Turkey Point units will operate with both LOPAR and
OFA fuel (e, with mixed, rather than homogeneous, fuel in the core)
until, as a result of future refuelings, the LOPAR fuel has been entirely
replaced with OFA fuel.

The Prehearing Conference Order dated May 16, 1984, also granted
the Intervenors standing to intervene in this proceeding, and ruled on
Intervenor contentions and other matters. Only Contention (b) and Con-
tention (d) were admitted. Contention (b) alleged shortcomings in one of
the computer models which is involved in the prediction of the tempera-
tnrcohhcbotmxh;elmdinth:rmoonumoﬂhemﬂyxﬁof
loss-of-coolant accidents. Contention (d) alleged, in effect, that, under the
amendments, it is significantly more probable that a steam film will form
around a fuel rod during normal and anticipated operational occurrences,
resulting in a significant reduction in safety. In full, Contention (d) reads
as follows:

The proposed decrease in the departure n. ‘he nucleate boiling ratie (DNBR)
would significantly and adversely affect the marg. . safety for the operation of the
rezctors. The restnction of the DNBR safety limit i ntended 1o prevent overheat-
ing of the fuel and possible cladding perforation, which would result in the release
of fission | roducts from the fuel If the minimum allowable DNBR is reduced from
1310 17 [sie: 117) s proposed, this would authorize operation of the fuel much
closer to the upper boundary of the nucleate boiling regime Thus, the safety margin
will be significantly reduced Operation above the boundary of the nucleate borling
regime could result in excessive cladding temperatures because of the departure
from the nucieate boiling (DNB) and the resultant sharp reduction in heat transfer
coefficient. Thus, the proposed amendment will both significantly reduce the safety
margin and significantly increase the probahility of serious consequences from an ac-
cident

Licensee filed motions for summary disposition of the two contentions
on August 10, 1984, which were supported by the Staff and opposed by
Intervenors. Because we found the pleadings and the balance of the writ-
ten record incomplete for reaching a decision, we held a prehearing con-
ference in Coral Gables, Florida, on March 26, 1985, during which the
Licensee made a “didactic presentation” as ordered by this Board con-
cerning issues raised in the parties' summary disposition papers. See L BP-
§5-29, 22 NRC 300, 306-10 (1985). The Intervenors and Staff were given
the opporturity to cross-examine the Licensee's witnesses during the
conference and were afforded the opportunity to respond or rebut. /d




By Order dated August 16, 1985, we granted Licensee's motion for
summary disposition of Contention (b), but denied the motion for sum-
mary disposition of Contention (d) and limited the scope of the litigation
on Contention (d) to the following three issues:

| Whether the DNBR [departure from nucieate boiling ratio] of 1.17 which the
amendments impose on the OFA [Optimized Fuel Assembly] fuel in Units 3
mtmmforthcmmmmmomwbylhewuubc-
cember 23, 1983 SER on the amendments, at 4.

2 Whether, if the DNER of | |7 does not compensate for those uncertainties, the
SRP's [Standard Review Plan's) 95/95 standard, or a comparable one, is some-
how satisfied

3. Whether, if that standard is not being satisfied, the reduction in the margin of
safety has been significant

22 NRC at 130. Accordingly, we scheduled an evidentiary hearing on
these issues to commence on December 10, 1985, and directed the parties
to file written testimony to be in hand by November 26, 1985. Order
Scheduling Hearing, September 18, 1985 (unpublished) Subsequently,
the Licensee filed a second motion for summary disposition of Conten-
tion (d) on September 20, 1985, which was again supported by the Staff
and opposed by Intervenors. By Order of November 8, 198§
(unpublished), we denied Licensees’ second motion for summary disposi-
tion for the reason set forth in a later Order, dated November 18, 1985
(unpublished). Evidentiary hearings were held in Miami, Flonda, from
December 10 through December 12, 1985.

As noted above, the record on summary disposition led this Board to
question whether a DNBR of 1.17 accounts for the three uncertainties, as
outlined in the Staff's SER, associated with rod bowing, the transitional
core containing OFA and LOPAR fuel, and the application of the WRB-
| correlation to 18 x 15 array OFA fuel. If a DNBR of 1.17 did not ac-
count for the three uncertainties, we pondered whether that DNBR
failed to meet the 95/95 standard and thus resulted in a significant reduc-
tion in the margin of safety. LBP-85-29, supra, 22 NRC at 329-30. We
turn now to a discussion of the evidence on three questions we posed.

This Opinion is based upon, and incorporates, the Findings of Fact and
Conclusions of Law that follow. Any proposed findings or conclusions
submitted by the parties that are not incorporated directly or inferen-
tially in this Initial Decision are rejected as being unsupportable in law
of in fact or as being unnecessary to the rendering of this Decision ’

1 Intervenors' February 17 1986 Motion 1o File lntervenon’ Proposed Findings of Fact and Concle
sons of Law Out of Time (one working day). 18 for good cause shown, granied
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I1.  FINDINGS

I. The Licensee's direct case consisted of testimony by Edward A.
Dzenis (ff. Tr. 302), Manager of Core Operations in the Nuclear Fuel
Division of Westinghouse Electric Corporation. Mr. Dzenis has a Bache-
lor of Science degree and a Master of Science degree in Mechanical En-
gineering. He has taken undergraduate courses involving calculus, differ-
ential equations, mathematical statistics, and statistical evalaation of ex-
perimental data, and graduate courses in thermodynamic power conver-
sion cycles, and the environmental and economic aspects of nuclear
power. Since joimng Westinghouse in 1974, his work has included analy-
ses of heat transfer and the fluid flow aspects of reactor fuel assemblies
and related components for pressurized water reactors (PWRs), the de-
termination of core operating limits to ensure margin for the prevention
of DNB, and analyses of other safety criteria. Mr. Dzenis has also been
involved in modifications of the THINC Code to incorporate new corre-
lations such as the WRB-1 critical heat flux correlation. Professional
Qualifications and Experience of Edward A. Dzenis, ff. Tr. 302, Tr. 293-
302. At the completion of voir dire, Mr. Dzenis' testimony, prefiled on
November 26, 1985, was received in evidence without objection and
bound into the transcript.

2. The Staff's direct case consisted of testimony by Dr. Yi-Hsiung
Hsii, a nuclear engineer in the Reactor Systems Branch of the Division
of PWR Licensing-A in the Office of Nuclear Reactor Regulation and
formerly in the Core Performance Branch of the Division of Svstems In-
tegration. Dr. Hsii has Bachelor's, Master's, and Doctoral degrees in Me-
chanical Engineering. He has taken undergraduate courses in
hydrodynamics, thermodynamics, heat transier, calculus, differential
equations, and graduate courses in hydrodynamics, heat transfer, thermo-
dynamics, advanced calculus, and complex variables. Since he Joined the
NRC in 1981, he has reviewed safety evaluation reports and fuel reload
methodology topical reports on core thermal hydraulics, including ¢niti-
cal heat flur (CHF) correlations, submitted by applicants and licensees.
Dr. Hsu worked for Babcock & Wilcox from 1967 to 1981 where he per-
formed core thermal-hydraulic design analyses for reactors, and devel-
oped computer codes in the areas of containment sysems, reactor system
transients, fuel pin thermal performance analysis and heat transfer. Dr.
Hsu also developed a computer program to calculate core performance
and DNBRs Hsi Professional Qualifications, ff. Tr. 733 Tr. 7154 In ad-

Y Indervenon withdrew thew objection to the admuasion of Dr Hsi's prefiled testumony wnd statement of
prolessionsl guakificstions afler conducting 8 vour dire examination
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dition, pursuant to 10 C.F.R. § 2.743(g), the Board received Staff Exhibit
1, the NRC Safety Evaluation supporting the amendments, dated De-
cember 23, 1983, for the purpose of documenting the NRC's review of
the thermal hydraulics associated with the amendments. Tr. 735-36.

3. The Intervenors' direct case consisted of testimony by Dr.
Gordon D.J. Edwards (ff. Tr. 606), President of the Canadian Coalition
for Nuclear Responsibility and Professor of Mathematics and Science at
Vanier College, Montreal, Canada. Dr. Edwards holds a Ph.D. in
Mathematics, has taught university-level mathematics for several years
and has limited experience teaching biology and chemistry. Tr. 254-57,
$08. He has acted as a consultant to a number of Canadian governmental
studies concerning reactor safety, and in that regard has both cross-ex-
amined witnesses and testified as an expert in his field of expertise, which
he considers to be mathematical analysis, calculations of probabilities,
and use of mathematical models. Tr. 261-62, 272.73, 282.83. However, as
Dr. Edwards himself acknowledged, he generally has no knowledge,
skill, experience, training, or education in the field of engineering (Tr.
538) nor does he consider himself to be an expert in the areas of heat
transfer, departure from nucleate boiling testing, critical heat flux corre-
lation, determination of operational limits, or evaluation of DNBR. Tr.
283

4. Dr. Edwards was unfamiliar with the term “subchannel analysis,”
has never conducted DNB tests or DNBR acceptance limits or devel-
oped a DNB correlation, and has never designed or used computer
models to do thermal-hydraulic analysis of heat transfer and fluid flow
aspects of a pressurized water reactor. Tr. 278, 506. Finally, Dr. Ed-
wards acknowledged that he was not familiar with the mathematical
equations or computer models used to evaluate and analyze the DNB
and DNBR at Turkey Point. Tr. 506-07.

S. The expert qualifications of Dr. Edwards and the admissibility of
his written testimony were challenged by Staff and Licensee. At the
outset of the proceeding, Licensee, and Staff to a limited extent, objected
to Intervenors' request thai Dr. Edwards be allowed to act as an experi
interrogator, as is permissible under 10 CFR §2.733.

6. Licensee objected to Dr. Edwards’ interrogation as an expert in
that by his own admission he was not qualified by training or experience
in thermodyuamics, heat transfer, fluid mechanics, or thermal hydraulic
analysis, all of which topics were central to the narrow issues at the
hearing. The Staff did not object to Dr. Edwards’ conducting cross-ex-
amination as an expert provided that he examined on', in those areas of
his admitted expertise, that is, mathematics, including mathematical anal-
ysis, calculations of probabilities, and the use of mathematical models.
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The Staff objected to any interrogation beyond those areas, because the
Commission’s rules specify that any cross-examination by an expert inter-
rogator “shall be limited to areas within the expertise of the individual
conducting the examination or cross-examination.” 10 CFR. §2.733.
The Board found Dr. Edwards to be qualified as an expert interrogator
pursuant to 10 CF.R. § 2.733. Not having the benefit of a cross-examina-
tion plan. we declined in advance of hearing his questions, to define the
limits of Dr. Edwards’ expertise for the purpose of examination and per-
mitted Dr. Edwards to conduct cross-examination of both Licensee's and
Staff's witnesses.

7. The Board also ruled on the limits of Intervenors’ direct case. On
November 25, 1985, in accordance with our September 18, 1988 Order
setting the deadline for prefiled testimony, Intervenors served upon the
Board and the parties a document entitled “Outline of Testimony by
Gordon Edwards” (Edwards Outline), together with a copy of Dr. Ed-
wards’ professional qualifications. On the second Jday of the hearing at
the commencement of their direct case, Intervenors scught to expand the
Outline by eliciting oral testimony concerning Dr. Edwards' “response
and explanation™ to the three Board questions. Tr. 446.

8. Stafl and Licensee objected to this procedure as falling outside
the Commussion's Rules of Practice, 10 C.F.R. § 2.743(t), which requires
all parties to file written direct testimony in advance of any hearing. We
too observed that there had been time to prepare an expanded version of
Dr. Edwards’ testimony and serve it on the parties before the hearing
and sustained the objections of Staff and Licensee to the oral
supplementation of Dr. Edwards’ written testimony on grounds that it
would contravene 10 CFR. §2.743 and be uafair to opposing parties.

9. The Staff and Licensee objected to Intervenors' subsequent prof-
fer of written direct tesumony, which consisted of two affidavits previ-
ously prepared by Dr. Edwards in response to motions for summary dis-
position, claiming surprise and prejudice to the preparation of their cases
and lack of good cause for Intervenors’ failure to meet the deadline for
filing written testimony. We ruled that the August 30, 1984 affidavit was
stale and its introduction contained an element of surprise. However, the
Staff and Licensee had had reasonable opportunity to examine the later
affidavit, dated November 5 1985 (“November § Affidavit” or “Ed-
wards Affidavit”). Thus, pusuant to 10 CFR. § 2.743, which provides
for the admission of additional written testimony upon a board ruling
and if the parties have had a reasonable opportunity to examine it, we
determined that the November Affidavit would be received in evidence
provided it withstood voir dire and any motions to strike.
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10. Based on the evidence adduced through the voir dire examination
of Dr. Edwards as a proposed expert witness, Licensee moved to strike
Dr. Edwards' testimony in its entirety and the Staff objected to a large
part of Dr. Edwards’ proposed testimony, on the grounds that: (1) the
witness had shown he was not competent to testify generally as to the
matters at issue in the proceeding other than Dr. Edwards’ statements
concerning arcas of applied mathematics, including statistics and statisti-
cal analysis; (2) portions of the November § Affidavit were virtually
identical to, or unduly repetitious of, statements in the Outline; and (3)
portions of the testimony purportedly were irrelevant and lacking in pro-
bative value.

11. Despite these objections, we found Dr. Edwards was qualified as
an expert witness in view of the “limited scope and the qualified lan-
guage” of his testimony and admitted the Outline and the November s
Affidavit into evidence.

12. In so doing, the Board recognized that the weight to be accorded
to Dr. Edwards’ testimony is influenced by the fact that he is a mathe-
matician with little knowledge, education, skill, training or experience in
engineering. While Dr. Edwards' familiarity with reactor concepts is im-
pressive for a layman, the depth of his knowledge of engineering prob-
lems and ability to evaluate engineering judgments is understandably
quite limited. Moreover, by his own admission, his disagreement with the
testimony presented by Licensee and Staff is not based on a complete
knowledge, or even reading, of all the documents underlying the review
that has been performed. However, Dr. Edwards was candid and forth-
right in presenting his testimony as that of 2 mathematician and not an
engineer, and his participation in this proceeding has aided in sharpening
the issues in controversy.

13. We have carefully considered all of the testimony, opinions, and
evidence adduced at the hearing and have accorded the appropriate
weight to the comparative knowledge, skill, and experience of the three
witnesses. We will now set forth our resolution of each of the questions
at issue in this proceeding, seriatim. In addition, in the course of our dis-
cussion we will consider the matters of concern to the Intervenors as we
understand them.

14. As we have indicated, the three questions arose during our con-
sideration of Licensee's first motion for summary disposition of Conten-
tion (d). More specifically, as we discussed in considerable detail in our
August 16, 1985 Order addressing that motion, it was clear to us how a
1.17 DNBR acceptanc= limit for a certain type of fuel utilizing one criti-
cal heat flux (CHF) correlation (in this case, OFA fuel with the WRB-1
correlation), could provide the same degree of assurance that departure
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frounacluuboilin.wouldnotoocuuwnhahiﬂm. 1.3 DNBR ac-
ceptance limit for another type of fuel utilizing a different CHF correla-
tion (again, in this case, LOPAR fuel with the W-3 correlation). See
LBP-85-29, supra, 22 NRC at 323-28. What was not clear to us, how-
ever, was how three particular uncertainties mentioned in the NRC
Staff's December 23, 1983 SER (i.e., those related to rod bowing, the use
of new OFA fuel assemblies mixed together with LOPAR fuel assem-
blies during a transition period on the way to a full OFA core, and the
application of the WRB-1 correlation to 15 x 15 array OFA fuel) were
accounted for. /d. at 328-31. Accordingly, we stated:

The Licensee has the burden of showing in heanng either that the application of a
DNBR of 117 10 the OFA fuel in Units 3 and 4 satisfies the 95/95 [NRC Siaft)
Matudmlwutm‘o-mmmmuxhwduh)-
not significant.

Id. at 330.

First Board Question

Whether the DNBR (departure from nucleste boiling ratio) of 1.17 which the
amendments impose on the OF A (Optimized Fuel Assembly) fuel in Units ) and 4
compensates for the three uncertainties outlined by the Staff in its December 21,
1983 SER on the amendments, at 4

15, All the parties agree and the Board concludes that the answer to
the first question is that the DNBR of 1.17 does not compensate for the
uncertainties associated with rod bow, the mixed core, and the applica-
tion of WRB-1 correlation. Dzenis, fT. Tr. 302, at 3; Hsii, ff. Tr. 733, at
22; Edwards Outline, ff. Tr. 606, at |

16. It will be helpful to review certain aspects of PWR operation.
Heat is removed from the core of a nuclear reactor by water flowing
around the outside of the fuel rods. If the temperature of the fuel rods is
sufficiently high, bubbles of steam will form on the fuel rod surfaces.
These bubbles are then swept away from the rods by the flow of water
around them. Once in the bulk flow, the bubbles of steam either con-
dense and disappear or, at a higher temperaiure, survive in equilibrium
with the liquid coolant. The stage of boiling at which bubbles of steam
form and leave the surfaces of the fuel rods is called nucleate boiling.
During nucleate botling, the transfer of heat from the rods is efficient
and increases in approximate propo:tion (. increasing fuel rod tempera-
ture. The measure of heat transferred in a given time from a unit of rod
surface area is called heat flux.
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17 If the fuel rods reach a sufficiently high temperature, some of the
steam bubbles will remain on the rod surfaces and begin to combine.
This results in the formation of a steam film. The point at which a {ilm
appears is called departure from nucleate boiling (DNB). Such a film \»-
sulates the fuel rod causing heat that would otherwise be given up to th-
coolant 10 be retained in the rod. The heat flux begins to decline. The
heat flux at the beginaing of this decline is called the critical heat flux, or
CHF. To avoid DNB, during normal operation or anticipated oper-
ational occurrences, a proper relationship is maintained between what
the CHF would be for a given set of conditions, and the actual heat flux
(AHF) under those same conditions. DNB does not necessarily result in
a failure of cladding, and even if a breach were 10 occur, any release
would only be to the primary coolant system, which is a closed system.
This, in turn, is enclosed by the reactor containment building which is
designed to avoid release of radioactivity to the environment. The public
is kept at a distance by an exclusion area. In spite of all these protective
measures, it is prudent that DNB, and transition 10 a less desirable heat
transfer regime, be avoided.

18. It is impossible to predict with complete certainty what the CHF
for a particular fuel in a reactor will be under a given set of conditions.
Difierent experimentally determined correlations give varying degrees of
assurance with respect to predictions of CHF. The ratio of CHF to AHF
is called the DNB ratio or DNBR. In the NRC Staff Standard Review
Plan (SRP), NUREG-0800 § 4 4, Thermal and Hydraulic Design, a mini-
mum ratio between the CHF and the AHF is established such that there
is at least a 95% confidence level that there is a 95% probability that
DNB will not be reached by the hottest rod in the core during either
normal operation or anticipated operational occurrences. This statistical
measure of conservatism in the seiection of a mimmum DNBR s re-
ferred to as the 95/95 condition or standard.

19. If the true CHF value could be calculated and the actual heat
flux were precisely known, the exact DNBR could be dztermined and a
design DNBR limit of 1.0 would ensure DNB would be avoided. How-
ever, because CHF is calculated using an empirical correlation based on
experimental CHF data and because of random variations in the data
upon which the correlation is based, the exact CHF cannot be predicted.
A DNBR limit grester than 1.0 is therefore imposed to account for this
uncertainty and represents a degree of conservatism or margin of safety.
The DNBR is referred to in a number of ways, including “DNBR design
limit,” “design DNBR,"” and “DNBR limit." It is also referred 10 as a
DNBR acceptance limit. The DNBR acceptance limit of 1.17 is genenc
1o all Westinghouse plants utilizing OFA fuel The “safety analysis mini-




mum DNBR,” or “calculated minimum DNBR.," is to be distinguished
from the DNBR acceptance limit. It 1s calculated on a plant-specific
basis.

20. Aomnmm-mwwemmuwmyw
on a CHF correlation as the specified acceptable fuel design limit to
ensure at a 95/95 level that the hottest fuel rod in the core will not expe-
nence DNB during normal operation and anticipated operational occur-
rences. 10 CFR. Part 50, Appendix A, Criterion 10, Reactor Design
states:

The reactor core and associated coolant, control, and protection systems shall be de-
wmﬁmwuwmwmmmwm
are not exceeded during any condition of normal operation, including the effects of
anticipated operstional occurrences

21. The DNBR acceptance limit of 1.17 for the WRB-1 correlation
used in connection with the analysis of all Westinghouse OFA fuel is the
95/95 bounding value for experimental data. The 95/9% standard in § 4.4
of the SRP will be satisfied by assuring that calculated minimum DNBR
values for all normal and anticipated operational occurrences, after ac-
counting for uncertainties, are greater than or equal to the 117 DNBR
acceptance limit.

22. The 1.17 DNBR acceptance limit does not and is not intended to
compensate for the three uncertainties referred to in the Board's ques-
tion, namely, the rod bow, the mixed LOPAR/OF A fueled core, and the
application of the WRB-1 correlation to the 15x 15 OFA array fuel
Dzenis, fT. Tr. 302, at 4 The DNBR acceptance limit for a correlation,
including the WRB-1 correlation, depends upon the ability of that corre-
lation to predict CHF data. For every CHF test data point, s CHF pre-
diction 1s made using the correlation, and a companson performed be-
tween the measured and predicted CHF values. A probability distribu-
tion of the measured-to-predicted CHF ratios is obtained for all of the
CHF data points. A statistical analysis is then performed to obtain the
estimated mean and standard deviation of the measured-to-predicted
CHF ratios. The DNBR limit is derived from statistical analysis applying
the acceptance criterion of 95% probability at 98% confidence, as speci-
fied in the SRP. Hsii, ff Tr. 733, at 3.4 The uncertainties are taken into
account in the evaluations of normal and anticipated operational occur-
rences performed for specific plants. This 1s done in connection with the
Board's second question that follows
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Second Board Question

Whether, if the DNBR of 117 does not compensate for those uncertainties, the
SRP's 94/9% standard, or 3 comparable one, is somehow satisfied

23. Licensee and NRC Staff have answered the second question in
the affirmative (Dzenis, ff. Tr. 302, at 4; Hsii, ff. Tr. 733, at 22). Interve:
nors respond in the negative, arguing that the proposed DNBR limit of
1.17 does not compensate for the uncertainties identified in the NRC
Staff's SER (Edwards Outline, fT. Tr. 606, unnumbered p. 1).

24, The three uncertainties of concern as outlined by the NRC Staff
in its December 23, 1983 SER are:

1. Effects of rod bow phenomena
2 Thermal hydraulic pehavior of a mined core of OFA and LOPAR fuel

3 AMydt&WIllm&dMﬂquwmulHOFA
fuel configurstion

Gordon Edwards, ff. Tr. 606, at 2, Dzems, ff. Tr. 302, at 4 Hsi, ff. Tr.
733, at 16 Uncertainties, which were not included in the calculational
method, ie., input in the THINC computer calculations, are treated as

penalties

The Assigned Penalties
Rod Bow Penalty

25. At Turkey Point, fuel rods are placed in the reactor core in as-
semblies consisting of a 15 x 1§ array of fuel rods. These fuel rods are
supported in the assembly by spacer gnds located approximately every 2
feet of axial elevation. As the fusl is irradiated, some random horizontal
displacement of the fuel rods from their normal position occurs. This dis-

is called “rod bow." Rod bowing can result in a reduction in
CHF and, therefore, a reduction in the DNBR. Tr. 320-22 See also
Dzenis, f. Tr. 7-8, Hsii, ff Tr. 733, at 16 The effect of rod bow on
DNBR is applied as a penalty. Eg. Dzenis, T Tr. 302, at 48 Tr 322,
436

26. The rod bow penalty is based on direct measurements of fuel as-
semblies from operating reactors representing a wide range of burnups
and other conditions. Tr. 323 A value of $5% for the rod bow penalty
for OFA fuel was derived based on 'n approved method described in a
Westinghouse topical report. WC. [ 8691, Rev. |, Fuel Rod Bow Eval-
uation. This method has been used for most plants of Westinghouse




design. The penalty derived using this method is a 95/95 tolerance limit
as was statstically demonstrated in WCAP-8691. Hsi, ff. Tr. 733, at 16-
17; Tr. 822, 823,

27, The value of a 5.5% DNBR corresponds to the highest burnup at
which DNB is a concern. This is because, at higher burnups, heat gen-
eration rates in PWR fuel decrease due 1o & decrease in the concentra-
ton of fissionable 1sotopes and the buildup of fission product inventory.
Dzenis, ff. Tr. 302, at 8. For the purpose of calculating the rod bow pen-
alty, the maximum burnup used is 33,000 MWD/MTU. By the time a
fuel rod exceeds a burnup of 33,000 MWD/MTU it is not capable of
achieving limiting peaking factors (becoming the hottest rod) SER, Staff
Exhibit 1, at 3. Therefore, the value of $.5% DNBR represents a con-
servative upper bound to a range of rod bow effects.

28, Intervenors' witness questioned whether the rod bow penalty
meets the 95/9% criterion. Edwards, Tr. 634-37. Dr. Edwards testified
that the lack of data for 15 x 15 OFA fuel would add uncertainty to the
value chosen. /d, Tr. 638 The Intervenors also question the use of a
5.5% rod bow penalty for the instant amendments instead of the 14.9%
penalty applied in a previous Safety Evaluation (December 9, 198))
issued in connection with the earlier core design amendments.

29, During their cross-examination of the Staff's witness, Intervenors
offered into evidence the December 9, 1983 Safety Evaluation (SE) sup-
porting the amendments authorizing the use of OFA fuel and WABA
rods at Turkey Point, which were issued prior to the instant amend-
ments. See. eg. Tr. 764-82. Through the introduction of the Decembe: 9.
1983 SE, Intervenors sought, in part, to establish that the safety margin
for the two Turkey Point reactors had been significantly reduced since
the 1.56 calculated DNBR under the previous a.nendments provided a
35% margin over the 1.17 acceptance limit for OFA fuel, whereas the
1.34 calculated minimum DNBR for the amendments contested here
allows only a 12.7% margin above the acceptance limit. See Tr. 778, 812.
Although we declined to receive the December 9, 1983 SE as an exhibit,
we allowed Intervenors to ask limited questions on the Safety Evaluation
to probe whether any inconsistency existed. Tr. 781,

30. The Staff testified that there are no rod bow data for 15x 18
array OFA fuel, but there are extensive data on 15x 15 LOFAR fuel
which has a geometry similar to 15x 15 OFA fuel, but has a stronger
Inconel spacer gnd and therefore a greater rod bow magnitude than
OFA fuel. Thus, using this data base for the rod sow penalty is consery-
ative. Hsi, Tr. 818 In addition, the use of a $5% rod bow penalty in-
stead of the 14 9% penalty was appropriate since the $ % penalty was
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based on an improved calculational method which was approved by the
NRC Staff. Hsi, Tr. 813-16.

31. Testimony by the Staff and Licensee persuades us that the reduc-
tion in the operating margin above the safety margin DNBR acceptance
limit of 1.17 is not significant. The Staff and Licensee testified that the
calculated DNBR for these amendments was lower due to the increase in
peaking factors (F delta H, F sub Q) which makes the hottest channel in
the core hotter and thus lowers DNBR. Hsii, Tr. §10-11; Dzens, Tr.
341. Further, the Staff testified that the lower operating DNBR margin
of 12.7% is not a reduction in a safety margin because the safety margin
is provided by the 95/95 DNBR limit of 1.17. Hsii, Tr. 901-02.

32. The evidence establishes that the rod bow penalty meets the 95/
6§ criterion of the SRP. The assumptions regarding burnup and rod bow
location and the use of data for fuel of similar geometry, but which has
greater rod bow magnitude due to its grid design, were appropriate con-
servatisms. Accordingly, based on the evidence adduced by Licensee and
Staff, the Board finds that the rod bow penalty meets the 95/95 criterion.

Mixed-Core Penalty

33. The Licensee used a homogeneous core model to calculate
DNBR for a transitional mixed core containing LOPAR and OFA fuel
and accounted for the effects of the mixed core by applying a penalty to
thehomo.umconmodclranhs,mhomo.mmmodd
safety analysis calculations produced a mimimum DNBR value of 1.34 to
which any penalties must be applied. The mixed-core penaity accounts
for the fact that coexistence of two different fuel designs having different
hydraulic resistance characteristics affects the cross flow between the dif-
ferent fuel bundles in such a way that the fuel design having the higher
¢ 7id resistance will have less flow. Since the OFA fuel has higher gnd
resistance, more flow would be diverted to the LOPAR fuel Since the
plant-specific safety analysis was performed with the assumption of
either a whole core of OFA or a whole core of LOPAR fuel, a penalty
was applied to the OFA analysis results to account for this decreased
flow, i.e.. the DNBR calculated for a whole core of OFA fuel is reduced
by the mixed-core penalty. No penalty was applied to the LOPAR fuel
since & mixed-core configuration is advantageous to LOPAR fuel in that
more flow is diverted to the LOPAR fuel. (Hsu, ff. Tr. 733, at 13-14).

34 The reduction in flow through the OFA fuel was quantified
through experiments on the hydraulic characteristics of both the OFA
and LOPAR fuel assemblies. Dzenis, Tr. 312. The hydraulic charactens-
tics established by these experiments were used 10 Jdetermine the percent
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difference in the DNBR between a homogeneous core and a mixed core
for various reactor conditions. These calculations indicated that a 3%
DNBR reduction, applied to the OFA fuel, was sufficient to bound all
effects for the transition (mixed) core geometry. Hsii, fT. Tr. 733, at 13,
14, 17-18; Dzenis, ff. Tr. 302, at 7.

35. The 3% mixed-core penalty is based on a sensitivity study using
NRC-approved methods performed specifically for the 15x 15 OFA and
I15x 15 LOPAR fuel mixed core. The sensitivity study was performed
with the THINC Code by using a homogeneous core model and various
mixed-core models, including the worst mixed-core configuration where
one OFA assembly is completely surrounded by LOPAR assemblies.
The difference in the DNBR calculated with a homogenecus OFA
model and mixed-core models is calculated for the cases analyzed at vari-
ous reactor operating conditions. The results showed the maximum dif-
ference is less than 3%. Thus, a 3% mixed-core penalty is use” as a
bounding value. Hsii, fT. Tr. 733, at 17-18; Dzenis, ff. Tr. 302, at 7; Tr.
318,

36. Intervenors maintained at the hearing, as they do in their Pro-
posed Findings (¢ 25, 32), that the mixed-core penalty does not meet the
95/95 critenion (Edwards, Tr. 634-35) and that studies on the mixed core
were “hypothetical” because they were mathematical, unconfirmed by
physical measurements and derived from testing that was not reflective
of large-scale or full-core measurements. /d. Tr $73.74. Based on the
evidence presented and the proper weight to be accorded the testimony
of the witnesses, the Board concludes that the 3% penalty appropriately
bounds the effects of the transitional core.

37. The mixed-core penalty of 3% was chosen as the absolute upper
bound of mixed-core effects based on three core geometries which were
chosen to envelope the range of possible geometries during the transi-
tional core. an OFA assembly surrounded by LOPAR fuel, a checker-
board configuration, and a row of OFA assemblies adjacent to a row of
LOPAR. All other configurations are subsets of these three. Dzemis, 1.
Tr. 302, at 7; Tr. 382-85.

38. The least favorable configuration from a thermal-hydraulic and
mixed-core-penalty viewpoint was the case where a single OFA assem-
bly was surrounded by eight LOPAR assemblies The conservatism of
the 3% bounding estimate for mixed-core effects derives in part, at least,
from the fact that fuel loadings are planned to proceed in one-third core
increments. Such large incre nents would virtually preclude the likeli-
hood ihat the above-described least favorable configuration (a | of 9
rato) would result. The 3% penalty is reported to bound all of the fuel
assembly configurations studied, including the unhkely geometry of an
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OFA assembly completely surrounded by LOPAR fuel assemblies.
Dzenis, Tr. 382-85; Hsii, Tr. 877.78.

39. The THINC Code, which has been approved for use for about 10
years, has been verified by data which show the code can perform ther-
mal-hydraulic analysis. In accordance with the SRP, empirical data were
used to verify the code's capability to predict core flow distribution. The
code has not been empirically tested against the mixed-core geometry,
but as a matter of engineering judgment, it was concluded that the 4.5%
difference in the flow resistance between a mixed and a homogeneous
core is t0o small to affect the THINC Code's capability. Hsii, Tr 855-59.

40. The hydraulics of the mixed core are simple to model using the
code if the resistance of every channel at every location and the total
flow rate are known A resistance network can be developed and the
flow distribution through the core can be calculated. Hsii, Tr. 754. The
Staff also performed an independent calculation using codes similar to
the THINC Code and verified that Westinghouse's 3% mixed-core pen-
alty was the right magnitude. /d.. Tr. 729-30.

41, The Staff testified that a more precise approach 10 calculate the
minimum DNBR for a mixed core would be 1o perform the calculations
with a model representing the mixed core. However, using a homogene-
ous core model to calculate the mixed-core mimmum DNBR is also ac-
ceptable as long as the effect of a mized core on DNBR is accurately
accoun' #d for by a suitable quantity for the mixed-core penalty. Hsii, ff
Te. 73, 8t 13.

42, Staff and Licensee testified that applying the mixed-core penalty
to the DNBR calculated with a homogeneous core configuration results
in a more conservative DNBR than that calculated with a mixed-core
model. (Hsii, T Tr. 733, at 14; Dzenis, Tr. 384-85). The Intervenors of-
fered no evidence to the contrary

4} The NRC has approved the homogeneous core approach and
mixed-core penalty for Westinghouse plants on a generic basis. This ap-
proach is not unique to Turkey Point, but has also been used at various
plants having transitional mixed cores. Hsii, ff Tr. 733, at 14,

44  Dr. Edwards’ insistence that the mived-core penulty be verified
against measured data may be misplaced Even measured data have un-
certainties associated with them Hsii, Tr. 748 The prevailing concern is
whether the penality is conservative In light of the relatively simple
process of analyzing the hydraulics of the mixed core, the analysis and
resul’s of the worst-case configuration, and the small difference in the
hydraulic resistance, we are confident that the calculated penalty bounds
the effects of the transinonal core
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45. The Board finds that the 3% mixed-core penalty is sufficiently
conservative, that it is not unreasonable to presume that it meets the 9%/
95 standard.

Applicability of WRB-1 Correlation

46. At the ume the amendments which are the subject of this pro-
ceeding were being evaluated by the NRC Staff, the WRB-1 CHF corre-
lation had been approved for application to

1$x 15 R-gnd LOPAR fuel,

17x 17 R-grid LOPAR fuel, and

17 x 17 OFA fuel,
with a DNBR safety margin acceptance limit of 1.17. Information dem-
onstrating applicability of the WRB-1 correlation to both 14 x 14 and
15 x 15 OFA fuel, including actual test data specifically representative of
14 x 14 OFA fuel, had been submitted to the NRC Staff for review. In
the absence of either a completed generic review or particular test data
specifically representative of 15 x 15 OFA fuel, however, the NRC Staff
imposed a 2% penalty for the evaluation of the Turkey Point amend-
ments as a conservative measure. Hsii, ff. Tr. "33, at 67, 18.19; SER,
Staff Exhibit 1, at 4.

47 Staff review of the additional information has now been com-
pleted. As a result, the Staff has concluded that the WRB-1 correlation is
also applicable to both 14x 14 and 1$x 15 OFA fue! with a DNBR
safety margin acceptance limit of 1.17. Hsu, ff. Tr. 733, at 18-19. Accord-
ingly, there is properly no penalty for application of the WRB-1 correla-
uon 1o 15x 15 OFA fuel, and the 2% uncertainty previously assigned —
even though it can be accommodated within the 12.7% margin between
the 134 safety analysis minimum DNBR and 117 DNBR acceptance
limit — is correctly 0.0%. See eg, Dzems, ff. Tr 302, at §.

48, During the hearing, the Intervenors, while not identifying any de-
ficiencies in the analysis employed, expressed some surprise that the
WRB-1 correlation should be applicable to 18 x 15 OFA fuel. Eg., Tr.
325.26. To the contrary, however, based on a consideration of test re-
sults and the geometnes involved, such a result is not all unexpected.
Actual test results have demonstrated that the WRB-1 correlation 1s ap-
plicable 1o

1$x 15 R-grid LOPAR fuel,

14 x 14 OF A fuel, and

17x 17 OFA fuel
Hsu, ff Tr 733, at 5.7 The 15x 15 OFA fuel has the same fuel diameter,
rod pitch, heated length, and gnd spacing as the 15 x 1% R.gnd LOPAR
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fuel, the only difference is in the grid designs. /d. at 18. On the other
hand, 14 x 14 and 17x 17 OFA fuel have mixing grid designs similar to
15x 15 OFA fuel, but differ in rod diameter. /d at 6, 18. Accordingly,
test results demonstrating applicability of the WRB-1 correlation to the
three types of fuel listed immediately above essentially encompass all of
the physical aspects of 15x 15 OFA fuel. Thus, it is not surprising —
but, rather, to be expected — that the geometry of 15 x 15 OFA fuel is
within the applicability range of the WRB-1 correlation.

I ¢ of Mixed-Fuel Core Hydraulic and Rod Bow Effects and the
WRB-1 Correlation Penalty

49. Intervenors argue that “[i)t is entirely likely that the rod bow
phenomenon might interact in a fairly complicated way with the already
Affidavit, ff Tr. 606, at 5. Intervenors presented no evidence o support
their claim. See Edwards, Tr. 593.94 Both the Staff and Licensee wit-
nesses, however, indicated that the rod bow phenomenon and the differ-
ential resistance of the OFA and LOPAR fuels to flow in the mixed core
are inCopendent phenomena, which are subject (0 separate modeling and
the application of independent penalties. Eg., Dzenis, fT. Tr. 302, at §;
Hsii, ff. Tr. 733, at 1921

$0. The Staff testified that the penaity for the application of WRB-1
to the 15x 15 OFA was independent of the rod bow penalty and mixed-
core penalty because the correlation was developed without the consid-
eration of, and was no! influenced by, rod bowing or the mixed-core
configuration. Hsii, ff. Tr. 733, at 19. The Licensee agreed that there was
no interaction between the mixed core and WRB-1 and testified that the
WRB-1 was applicable to a mixed core since the flow reduction was
within the range of applicability of the correlation. Dzems, 7. 38991,

§1. A mixed-core configuration does not increase fuel rod bowing or
the rod bow penalty on DNBR. (Hsii, ff. Tr. 733, at 19, Dzenis, Tr. 388
89). Fuel rod howing reduces the subchannel rod-to-rod gap (gap clo-
sure). Test data show that there is no noticeable effect on CHF when the
mclownuhuthu“%(ypclownndcﬂudnmepﬂmtof
reduction from the straight rod-to-rod gap due to rod bowing). How-
ever, greater gap closure results in a reduction in CHF. The exact mech-
anism of the adverse rod bow effect on CHF is not known but the #vi-
dence from the bow-to-contact test data suggests that the reduction n
CHF due to rod bow is a highly locahzed phenomenon caused by the
starvation of coolant in the vicinity of the point of contact. Even thougn
the fuel bundle coolant flow rate has an effect on the subcharnel CHF
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without rod bowing, the test data show that the “bow effect p- ameter”
(a measure of the difference between the unbowed CHF an. bowed
CHF) is not noticeably affected by the coolant flow rate. Hsii, If. Tr.
733, at 19-20.

52. It is also apparent that rod bow has no significant effec. on the
hydraulic charactenstics of the mixed core. A fuel rod is over 12 feet
long. It is supported about every 2 feet by a gnd structure which serves
as the structural element of the fuel assembly Dzenis, Tr. 328 The dis-
tances between adjacent fuel rods are approximately an eighth of an
inch, with the vast majority of the area of a fuel assembly occupied by
the fuel rods. /d. Tr. 328-29. The deflections that occur with rod bowing
are, in most cases, only a few hundredths of an inch over an axial dis-
tance of approximately 2 feet. The total localized change in flow area is
very gradual and very small The total flow area of the fuel assembly is
essentially unchanged /d. Tr. 329 There are numerous engineering
studies concerning the effects of changes in flow area on flow regime.
This change in local flow area is far 100 gradual and insignificant to
cause any hydraulic characteristic change or resulting effect on mixed-
core DNBR penalty. /d. Tr. 328-29. For a mined core with OFA and
LOPAR fuel, the flow reduction through the OFA is approximately 2 to
3%. The reduction of flow rate of this magnitude would not affect the
localized phenomenon of CHF reduction due to rod bow. Thus, al-
though there may be a physical relationship between the reduction in
DNBR due 1o rod bowing and the flow reduction due to fuel bundle hy-
draulic resistance, the effect is of a lower order and, as a valid engineer-
ing approximation, can be neglected. It is the Staff's technical judgment
that it is acceptable to assume that there is no interaction between the
effects of fuel rod bowing on CHF and the flow change caused by a
mixed-core configuration for calculations to determine DNBR. There-
fore, the rod bow penalty and the mixed-core penalty are independent of
each other. Hsii, fT. Tr. 733, at 20-21

S Based on the evidence presented by Staff and Licensee that the
penalties are or can be considered independent and the failure of Interve-
nors o present any evidence to the contrary, the Board concludes that it
1s reasonable to assume that the penalties do not interact with each other
and no additional penalties for interactions are required.

Summary

S4. We agree that the SRP's 95/95 standard s met by assuring that
the mmmum DNBR calculated for all normal operation and anticipated
operational occurrences, after accounting for uncertainties, is greater
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than the 95/95 DNBR safety margin design limit. The total penalty for
rod bow (5.5%), the mixed core (3%), and the application of the WRB-1
correlation to the 15 x 15 OFA fuel (2%) is obtained from simple summa-
tion and is 10.5%. The calculated minimum DNBR for Turkey Point
OFA fuel is 1.34 The design DNBR safety margin limit for the WRB-1
CHF correlation is 1.17, and the reduction in DNBR margin from 1.4
to 1.17 is 12.7%, which is greater than the 10.5% total penalty calculated
for the plant Intervenors offered no evidence that the penalties did not
bound the phencmena, nor did their questioning persuade us that the
quantities were not conservative. Therefore the SRP's 95/95 standard 1s
met. /d at 21-22; Dzems, fT. Tr. 302, at 4-6

$5. The Board is confident that the witnesses for the Staff and Li-
mmeompﬂnnooﬂﬂewopmmonthhmm Dr. Ed-
wards' perceived role as a “troubleshooter” regarding mathematical
modeling (Tr. 707) assisted the Board in sharpening the issues. On the
other hand, Dr. Edwards’ lack of expertise in DNBR analysis and failure
1o review all the documentation supporting the values of the penalties
lead us to reject his claim that they are not 95/95 values.

S While conservative engineering approximations may not satisfy
the rigors of an applied mathematician's academic discipline, the Board
finds no evidence that the three penalties either significantly interact
with each other or do not meet the 95/9% standard The Board concludes
that the Licensee's analysis of DNBR and calculated DNBR for all
normal and anticipated operational occurrences was performed using
NRC-approved methods, the three penalties assessed were either a 95/95
value or a bounding value, which equalled or exceeded an equivalent 95/
95 standard and the calculated minimum DNBR of | 34, after accounting
for uncertainties, is greater than the DNBR acceptance limit for OFA
fuel. Thus, the SRP's 95/9% standard is met.

Third Board Question

Whether, if that standard 1s not being satisfied, the reduction in the margin of safery
bas been ugnificant

§7.  With regard to question 2, the Board found that the SRP's 95/98
standard is met by assuring that the minimum DNBR calculsted for all
normal operation and anticipated operational occurrences, after account-
ing for uncertainties, is greater than the 95/95 DNBR design himit. The
total penalty for rod bow (5.5%), the mixed core (%), and the applice-
tion of the WRB-1 correlation to the 15x 15 OFA fuel (2%) » obtained
from simple summation and is 10.5% The calculated minimum DNBR
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for Turkey Point OFA fuel is 134 Since the design DNBR safety
margin limit for the WRB-1 CHF correlation is 1.17, the DNBR margin
between |34 and 1.17 is 12.7%, which is greater than the 10.5% total
penalty calculated for the plant. (See ¢ 52, supra). This resulted from a
thorough review of all of the evidence and the Board concludes that
there is no reduction in the margin of safety for the Turkey Point units
as a result of the license amendments at 1ssue in this proceeding.

58, In sum, the evidence clearly shows that while there may be & re-
duction in the “operating margin” for the plant, there is no reduction in
the margin of safety as a result of the aniendments in this proceeding.
The 95/95 DNBR limit of 1.17 provides the margin of safety and the
1 34 caiculated DNBR for the amendments, after accounting ‘or uncer-
tainties, is greater than the 95/95 limit.*

L. CONCLUSION

Based upon the enure evidentiary record in this proceeding, and upon
the foregoing findings of fact, the Board concludes the following

I The Licensee's analyss of DNBR performed usirg NRC Staff-ap-
proved methodology and compensating for appropriate uncer:ainties
demonstrates at a 9% probability at a 95% confidence level that the
hottest rod will not undergo DNB.

2. Contrary to Intervenors' assertion in Contention (d), the marg'n of
safety for the operation of the Turkey Point Plant has not been reduced
by the issuance of the contested amendments.

IV, BOARD NOTIFICATION REGARDING CONTENTION &

The record in this proceeding was closed on Decenber 12, 1988 Tr.
913

On August 16, 1985, the Board granted the Licensee's Motion for
Summary Disposition of Intervenors’ Contention (b), which states

Whether (ke entirely new computer model used by the wnlity, for caloulsting re
flood porions of sccidents meets the Commmsmon's ECCS Acceptance Criteria
specifically, whether & 2 2% reduction in re-flnod rate 8 musleading because for »
small decresse n re-flood rate. there results & large increase in fuel temperature Re-
flood rates ace cnuical if below | or 2 inches per minute

' Because we conclude tha: there has twen no reduction o the marge of safety provided by the #3598
sasdard we repc! Intervemans suggestion that we deiete the amendments Ser Interveson  Proposes
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On June 30, 1986, the NRC Staff, through Board Notification BN-86-
17, provided the Board with a copy of a June 2, 1986 Westinghouse
Electric Corporation letter and nonproprietary Topical Report which in-
formed the Staff of the need to make some additions and corrections 10
the Westinghouse 1981 Emergency Core Cooling System (ECCS) eval-
vation model using the FLECHT correlation and the 1981 ECCS evalua-
tion model using the BART computer code. Although the Licensing
Board's grant of summary disposition of Contention (d) was based pri-
marily upon the former, we considered both in connection with the
matter. LBP-85.29, 22 NRC 300 (198%).

The notification stated:

[TIhe staff beheves that the rationale underlyng the Board's summary disposition
order will not he adversely sifected by the new information First, the Board's dis-
missal of Contention (b) was based primarily on the ECCS evaluation model calouls
tion using the FLECHT correlstion and there i only, &t most. 8 12°F estimated in-
crease in the previously calculated PCT (1o, 2152'F) Second. the saff expects that
the PCT calculstion using the corrected ECCS evalustion model wung BART
would be below 2200°F Thus, the staff expects thal a corrected analysis wild both
models would satsfy 10 CF R Part 50, Appendin K, and 10 CFR 5046

However, the Board Noufication also states that, “given the maximum
increase resulting from the errors,” the Staff is considering the actions
necessary for interim and continued operation with respect 1o both Wes-
tinghouse plants which will remain within the 2200°F acceptance crite-
rion specified in 10 CFR. § 50.46(b) and plants which may exceed the
criterion. The Staff stated it would keep the Board informed of its ac-
tuons with respect to the matter.

In view of the wformation provided in Board Noufication BN-86-17,
the Licensing Board will retain junsdiction in this matter pending further
actions by the Staff with respect thereto.

V. ORDER

WHEREFORE, in accordance with the Atomic Energy Act of 1954,
as amended, and the Rules of Practice of the Commission, and based on
the foregoing findings of fact and conclusions of law, IT IS ORDERED
THAT License Amendments No. 99 and 93 to Licenses No DPR.}]
and DPR-41, respectively, issued by the Office of Nuclear Reactor Reg-
ulation on December 23, 1983, shall remain in full force and effect with-

IT IS FURTHER O"DERED that the Licensing Board shall retain
Junisdiction in this matter pending receipt of information of any further




actions by the Staff in regard to Board Notification BN-86-17 dated June
30, 1986.

IT IS FURTHER ORDERED, pursuant to 10 CF.R. §2.760, that
this Initial Decisior shall constitute the final decision of the Commission
thirty (30) days from its date of issuance, unless an appeal is taken in ac-
cordance with 10 C.F.R. §2.762 or the Commission directs otherwise.
See also 10 C.FR. §§2.785 and 2.786. Any party may ‘ake an appeal
from this Decision by filing a Notice of Appeal within ten (10) days after
service of this Decision. A brief in support of such appeal shall be filed
within thirty (30) days after the filing of the Notice of Appeal (forty (40)
days if the appellant ‘s the Staff). Within thirty (30) days after the period
has expired for the filing and service of the briefs of all appellants (forty
(40) days in the case of the Staff), any party who is not an appellant may
file a brief in support of, or in opposition to, the appeal of any other
party. A responding party shall file a single responsive brief, regardless
of the number of appellants’ briefs filed.

THE ATOMIC SAFETY AND
LICENSING BOARD

Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE

Richard F. Cole
ADMINISTRATIVE JUDGE

Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 24th day of July 1986

[Appendix A has been omitted from this publication, but can be found in

the NRC Public Document Room, 1717 H Street, NW, Washington, DC
20855.)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Sheldon J. Wolfe, Chairmar,
Emmeth A. Luebke
Jerry Harbour

In the Matter of Docket Nos. 50-443-OL-1
50-444-OL-1

(ASLBP No. 82-471-02-0OL)

(Onsite Emergency Planning

and Safety Issues)

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2) July 25, 1986

In this Memorandum and Order, the Licensing Board partially grants
Applicants' motion by that, in a partial initial decision, it will decide,
inter alia, whether or not to authorize issuance of a low-power operating
license up to 5% of rated power. The Board proceeds tu set a schedule
for discovery and for the hearing.

GOVERNMENT ENTITIES: PARTICIPATION IN HEARINGS

Having status under 10 C.F.R. § 2.715(c) does not make an interested
municipality the spokesman for other parties or participants in this pro-
ceeding. See Puget Sound Power and Light Co (Skagit Nuclear Power
Project, Units 1 and 2), ALAB-556, 10 NRC 30, 33 (1979). Houston
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Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit
1), ALAB-544 9 NRC 630, 632 (1979).

RULES OF PRACTICE: CHALLENGE TO COMMISSION
REGULATIONS

The Board is not the proper forum because it has reither the jurisdic-
tion nor authority either to consider challenges to the Commission’s in-
terpretation of its own regulations or to consider challenges to a Com-
mission regulation on the ground that it is contrary to the Atomic
Energy Act. 10 C.F.R. § 2.758(a); see Potomac Electric Power Co. (Doug-
las Point Nuclear Generating Station, Units | and 2), ALAB-218, 8 AEC
79, 89 (1974).

MEMORANDUM AND ORDER
(Rulings on Applicants’ Moticn of June 17, 1985, on TH's Motion of
June 23, 1986, and on Hearing Matters)

Memorandum

I. BACKGROUND

During the hearing held in August 1983, the then-presiding Board
heard evidence upon, among others, three contentions which related to
onsite emergency planning and safety issues.’ On August 23, 1983, the
Board closed the record and, in an Order of September 15, 1983
(unpublished), directed that all parties file proposed findings. The Appli-
cants, the NRC Staff and the Intervenor, New England Coalition on Nu-
clear Pollution (NECNP) filed proposed findings with respect to
NECNP Contention 1.B.2. The Applicants, the Staff, and NECNP filed
proposed findings with respect to Contentions NECNP 111.1 ané¢ NH-20,
and the State of New Hampshire filed proposed findings with respect to
NH-20. Applicants’ reply findings were ultimately filed on November 23,
1983

' NECNP Contention | B.2 asserted that Appicants had not satsfied the requirements of GDC ¢ that all
equipment important to safety be environmentslly qualified because Applicants had fasled 1o specifly the
time duration over which the equipment was qualified

Similar Contentions NECNP 111 | and NH-20 vwerted. in substance, that the emergency plans did not
contain an adequate emergency classification scheme as required by (O CF R § 5047 and Pant &0 Ap-
pendin E. and by NUREG 0684
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The present Board was appointed on September 9, 1985, to preside
over all safety and onsite emergency planning issues. In an Order of Oc-
tober 4, 1985 (unpublished), noting that during the 1983 hearing certain
documents relied upon by the parties were (o be updated, revised, or
completed within a short time thereafter, the Board directed that the
Staff inform it whether certain documents identified in the Order had
been submiited by the Applicants and whether the Staff's evaluations of
these submissions had been completed. Upon being advised by the Staff
that one of the documents had not been submitted by the Applicants in
final form and that the Staff had not completed its reviews of other sub-
missions, our Order of November 4, 1985 (unpublished) stated as follows:

We have reviewed the record and have concluded that the record needs to be re-
opened for the limited purpose of supplementation. It is not our intention, and we
will not permit the retrying of issues heard before the closing of the record on
August 23, 1983, After a preheanng conference, and after discovery, if any, a sup-
plementary heanng will be ordered (o take evidence on the above-identified matters
pertaining to Contentions NECNP 1.B.2, NECNP 1111 and NH 20,? which involve
significant health and safety issues, and which were not previously ripe for heanng.

*If NH Contention 10 is not informally resolved, evidence will be taken on that conteation as
well during the supplementary heanng

Thereafter, in the Order of January 8, 1986 (unpublished). the Staff
was requested to furnish reports upon the status of its revisions to certain
documents identified in the Order of Novemier 4, 1985. Ultimately, on
June 4, 1986, the Staff appended to its fifth m nthly status report copies
of § 13.3 and § 18, which will appear in Supple: 1v.nt 4 to the Safety Eval-
uation Report (SSER 4) when published. Secti.» 13.3 reflects the Staff's
completed review of the Seabrook emergency ciassification and action
level schemes (the focus of NECNP Contenticn (I1.1 and New Hamp-
shire Contention 20). Section 18 reflects th - Staff's review of the
Seabrook control room design (the focus of NH Contention 10).2 On
June 11, 1986, the Staff submitted copies of § 3.11, which will appear in
SSER 5, when published. Section 3.11 reflects the Staff's completed
review of the Applicants’ environmental qualification of electrical equip-
ment (the focus of NECNP Contention 1.B.2).

On June 17, 1986, Applicants filed a motion requesting that the Board
take the following actions:

* During preheanng proceedings in 1982, the Board had permitted the Seacoast Anti-Pollution League
(SAPL) 10 participate as 3 joint intervenor with respect to NH-10. Se¢e Memorandum and Order of Sep-
tember 13, 1962, LBP.£2.76. 16 NRC 1029, 1083 In the Memorandum and Order of July 21, 1986,
among other things, the Board granted New Hampshire's motion to withdraw its Contention 10, and
ruled that said contention was converted to and replaced by SAPL Suppl ) Ce 6. which
would reflect the identical wording and basis of former Contention NH-10 See LBP-86-22, 24 NRC 103
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l. To incorporate into the hearing record as evidence therein Section 133 of
SSER No. 4 and the environmental qualification review submitted by the Staff
under date of June 11, 1986 as Section 3.11 of SSER Supp. No. §.

2. To issue an order directing NECNP (with respect to NECNP Contentions 1.B.2
and II1.1) and the State of New Hampshire (with respect to NH 20) and, if the
Board deems them entitled thereto, SAPL and Mass AG to state whether they
desirr any cross-examination with respect to the materials incorporated into the
rec..d and, if 5o, 10 state with particularity the reasons why such cross-examination
is necessary to develop a sound record.

3. In the event further proceedings are requested and allowed, to schedule and
hold the same as soon as possible consistent with the Board members’ convenience
and availabtlity

4. To close the record and thereafter issue a partial initial decision authorizing op-
eration of Seabrook Unit No. | up to and including 5% of rated power.

II. DISCUSSION OF SUBMISSIONS OPPOSING, IN PART, THE
APPLICANTS’ MOTION OF JUNE 17, 1986

1. The Town of Hampton (TH)

On June 23, 1986, in a submission in the form of a motion, TH par-
tially excepted to the Applicants' motion of June 17, 1986, apparently be-
cause Applicants’ motion sought to prevent interested parties and partici-
pants (other than those named in Applicants’ motion) from fully partici-
pating in this proceeding. Applicants filed an opposing response on June
27, 1986, and the NRC Staff objected in a response of July 11, 1986.

We consider TH's exceptions only to the extent that, in requesting a
hearing and permission to participate, they are advanced on its own
behalf and to protect its own interests.* As Applicants point out, the
Board's Order of December 20, 1982 (unpublished), had directed TH to
indicate with reasonable specificity the subject matters on which it de-
sired to participate but that TH did not comply. Applicants also point
out that TH failed to file proposed findings with respect to the onsite
emergency planning and safety issues. The Staff points out that TH does
no more than assert a general desire to have a hearing and vaguely
allude to the Cherncbyl accident — i.e.,, TH fails to specify the deficien-
cies in the relevant sections of SSERs 4 and § that relate to NECNP
Contentions 1.B.2 and II1.1 and to NH-20. Finally, we note that at no
time during the August 1983 evidentiary hearing did a representative of

YTH's status as 3 10 CFR §2718c) interested municipality does not make it 8 spokesman for other
parties or parucipants in this proceeding See Puget Sound Power and Light Co (Skagit Nuciear Power
Project, Units | and 2). ALAB-536, 10 NRC 30, 33 (1979). Howsion Lighting and Power Ca (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-S44, 9 NRC 630, 632 (1979)
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TH even appear. Clearly § 2.715(c) of our Rules of Practice does not
mandate that an interested municipality must file proposed findings.
However, TH's failure to file proposed findings of fact, its failure to
comply with the Order of December 20, 1982, its failure to appear at the
evidentiary hearing upon onsite emergency planning and safety issues,
and its current failure to specify the deficiencies in the pertinent sections
of SSERs 4 and 5, compel us to conclude that TH has no genuine inter-
est in participating in this case wherein the record has been reopened for
the limited purpose of supplementing the evidence pertaining to the
aforementioned NECNP and NH contentions. Accordingly, TH's motion
is denied, and it may not participate.

2. Seacoast Anti-Pollution League (SAPL)

In a response of June 27, 1986, SAPL does not oppose Applicants’
motion of June 17, provided all parties to this proceeding are allowed to
participate in the hearing with respect to the issues allegedly resolved by
§ 133 of SSER 4 and by §3.11 of SSER $, and provided that the
Board's partial initial decision will not authorize operation of Seabrook
Unit No. | up to 5% of rated power. As reflected in the cases cited in
note 3, above, an intervenor's status as a party does not make it the
spokesman for other parties and participants. Thus, we consider only
whether SAPL has a right to participate in the hearing. Further, we
reject SAPL's second condition since 10 C.F.R. § 2.758(a) precludes a li-
censing board from considering attacks upon or challenges to the Com-
mission's rules or regulations and since SAPL, in any event, has not
complied with § 2.758 procedures for petitioning that the application of
§§ 50.47(d) and 50.57(c) be waived or an exception be made in this pro-
ceeding.

However, in its response SAPL. unlike TH, specifies what it deems to
be deficiencies in §§ 13.3 and 18 of SSER 4% and § 3.11 of SSER 5, and
states that it is entitled to participate via cross-examination in the re-
opened hearing.® We also take note of the fact that SAPL, unlike TH,
did attend the 1983 hearing sessions. Finally, there can be no question
but that SAPL has the right to present evidence upon and to cross-exam-
ine upon its Supplemental Contention 6 (see Memorandum and Order of
July 21, 1986, LBP-86-22, supra). Thus, although SAPL did not file pro-

« With respect 1o § 18 of SSER 4 SAPL incorporates by reference the reasons why it deems the StafTs
review was madequate, which were set forth in its obpction of June 19, 1986, 10 New Hampshire's
motion 10 withdraw Contention NH-10

S We are not 10ld and we do not decide st this time whether the alleged deficiencies are within the
scope of Contentions NECNP 1 B 2, NECNP 111 1, NH-20, and SAPL Supplemental Contention 6 (for-
merly NH.10) See especially note 3 of the Memorandum and Order of July 21, 1986 (LBP-86-21, supre)
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posed findings of fact after the closing of the record with regard to Con-
tentions NECNP 1.B.2, NECNP III.1, and NH-20, we conclude that
SAPL has shown a genuine interest in participating in the reopened
hearing and may participate therein.

3. Commonwealth of Massachusetts (Mass.)

In its answer of July 2, 1986, Mass. objects to the Applicants' motion
of June 17 only insofar as the motion requests the issuance of an operat-
ing license for operation not in excess of 5% rated power. Standing
alone, the objection (like SAPL's) is denied as being a challenge to the
Commission's regulations which is barred by § 2.758(a). However, Mass.
relies upon and incorporates by reference the Petition of Attorney Gen-
eral Francis X. Bellotti to Revoke Regulation %0.47(d) or in the Alterna-
tive to Suspend Its Application in the Seabrook Licensing Proceeding,
which cites 10 CF.R. §2.758. We have reviewed the Mass. Petition,
which had also been filed on July 2, 1986, and have reviewed the Appli-
cants’ response of July 8 and the Staff's response of July 22, 1986. As
will be reflected in a Memorandum and Order to be issued as soon as is
possible, the Board has determined that Mass., as the petitioning party,
has failed to comply with § 2.758(b) and moreover has raised issues that
have been previously rejected by the Commission. Thus, the petition is
being denied since Mass. has not made a prima facie showing that the
application of § 50.47(d) in this procesding would not serve the purpose
for which the regulation was adopted and that the application of the reg-
ulation should be waived or an exception granted.

No purpose would be served by delaying the issuance of the instant
Memorandum and Order until after the formal issuance of our determina-
tion with respect to the Mass. § 2.758 petition. Accordingly, we deny the
objection to the granting of Applicants' motion. Mass. attended the
August 1983 evidentiary hearings and, as an Interested State, it may con-
tinue to participate in the reopened hearing.

New England Coalition on Nuclear Pollution (NECNP)

On July 2, 1986, NECNP filed an opposition to Applicants’ motion for
issuance of partial initial decision authorizing low-power operation.
Therein, NECNP concedes that it challenges the Commission's interpre-
tation of 10 CF.R. §5057(c) and challenges 10 C.F.R. §5047(d). It
argues that § 50.57(c) “may only be interpreted to require the completion
of all hearings relevant to full power operation before any license, in-
cluding a license authonizing low power operation, is issued.” With re-
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spect to § 50.47(d), it argues that it is neither necessary nor appropriate
10 request a waiver pursuant to § 2.758 because § 50.47(d) is “contrary to
the requirements of the A omic Energy Act." The short of it is that this
Board is not the proper forum for consideration of such matters because
it has neither the jurisdiction nor authority either to consider challenges
to the Commission's interpretation of its own regulations or to consider
challenges to a Commission regulation on the ground that it is contrary
to the Atomic Energy Act.®

NECNP does not otherwise oppose Applicants’ motion. It requests
that it be permitted to participate in the reopened hearing with respect to
its Contention 1.B.2 (duration of environmental qualification). Since
NECNP participated in the 1983 hearing, cross-examined and filed pro-
posed findings of fact with respect to Contention 1.B.2, and specifie