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COMPANY , ET AL . ) STN 50-523 |.
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NRC STAFF RESPONSE TO BOARD REQUEST
AND PETITIONER TRIBES' RESPONSES

On June 13, 1978, a " Petition to Intervene" (Petition) was filed in this pro-

ceeding on behalf of the Upper Skagit Indian Tribe, the Sauk-Suiattle Indian

Tribe, and the Swinomish Tribal Community (the Petitioners) . The Staff ,i

responded to the Petition on August 24, 1978, recommending that the Petitien be ]
'

denied since Petitioners had not overcome the burden to admission created by the

lateness of their filing. By letter dated September 26, 1978, Chairman Jensch i

l
1

submitted certain questions to the parties regarding the Petition. On Septem- I

|
,

'ber 5,1978, and on October 27, 1978, Peticoners filed responses to pleadings

filed by other parties regarding the Petition and the Chairman's letter, respec-
|

tively, which in effect constitute supplements to their Petition. This response 1

|
constitutes the Staff's reply to these responses and the Chairman's letter. |

|

A. Response to Board' Quesdons
.

1

Chairman Jensch posed two questions to the parties regarding the request for ~|

intervention. The Staff understands the Chairman's questions to be 1) what
n
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rights of appeal are available to Petitioners of a denial of their Petition should

SCANP not seek an appeal from this Board on issues that relate to interests
i

' that Petitioners assert are protected by treaties; and 2) is it proper for SCANP
d

to represent Petitioners' interest in this proceeding on those issues encom-
l

passed by the first question.
;

i

| In response to the first question, the Staff notes that Petitioners' rights of appeal

from a denial by this Board of the Petition is independent of what course SCANP
'

l

or the other existing intervenor, FOB , take on appeal of the initial decision in

this proceeding. Section 2.714a of 10 CFR specifically provides that a petitioner

who is denied intervention may appeal the decision to the Atomic Safety and Li-

censing Appeal Board (Appeal Board) within five days after service of the order

denying intervention. Under the circumstances assumed in Chairman Jensch's

question, denial of the Petition, the right to appeal that determination would be

limited to Petitioners. Since the appeal must be taken promptly after intervention

is denied, the lengthy delay complained of by Petitioners in their October 27, 1978

Response (at pp. 4,5) while awaiting a Commission or federal court decision
,

,

regarding Petitioners' right of intervention would simply not occur. A final deter- '

mination by the Appeal Board and the Commission and, presumably, the federal

courts, could be obtained long before the record in this proceeding is closed.

Simply put, Petitioners need not await a final decision by this Board on substantive

issues to commence their appeal if intervention is d'enied them. The determination
.

-

that intervention is denied to Petitioners may be immediately appealed.
'

.
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If the question concerns what rights Petitioners would have, assuming their Peti-

tion is denied, to take an appeal from an initial decision on matters decided therein,

the answer must be that as a non party to the proceeding, Petitioner would lack

standing to file an appeal. The only avenue Petitioners would have to state their

views would'be to file a brief " amicus curiae" as provided by 10 CFR S 2.715(d) .

Chairman Jensch's second question deals with the relegation of Indian rights
.

to SCANP in this proceeding . Essential to a consideration of this question is I

a definition of what Indian rights would be relegated should Petitioners not be

allowed to participate as parties to this proceeding. The sole treaty protected

right which is unique to Petitioners, and which is relevant to this proceeding,

is "the right of taking fish at usual and accustomed grounds and stations . . .

in common with all citizens of the Territory . . ." (Treaty With the Dwamish,
!
,

Suquamish, etc. , Article 5 (attached to Petitioners' October 27, 1978 Response). |,

,

I
.

The Staff was unable to locate any language in the treaty or in the cases directly

considering the language of the treaty which indicates that the treaty grants the

Indians anything other than the right to have access to their usual fishing location
1

(see discussion of U.S. v. Winans and.U.S. v. Washington on pp.13-15 of Staff's

|August 4,1978 Answer). The referenced cases do not suggest that the treaty

grants a right to have a certain amount of fish exist in the Skagit River system or ;

a right to prevent an activity occurring on or adjacent to the Skagit River system |
|

which might impact the fish in the system. As the Staff indicated in its Answer,
.

,

at pages 17-18, access to the Skagit River will not be affected by the proposed
.

O
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project. Consequently, the Staff does not perceive how the treaty in any way

assists Petitioners' right to intervene in this proceeding.

The Staff submits that the only right which is in issue with respect to the Peti-

tion is Petitioners' right of intervention. As the Staff stated in its earlier

Answer, there exists no statutory obligation requiring the NRC to admit
.

Petitioners as parties to this proceeding unless they satisfy the requirements

of 10 CFR S 2.714, including the requirement to file a timely petition for leave

to intervene (Answer, pp.13-17) . Si nilarly, U .S . v. Washington and other

cases cited by Petitioners fail to define a special right of intervention on behalf

of Petitioners via the Treaty of Point Elliott. To the contrary, the federal court

cases cited by the Staff in its Answer, when read together, indicate that Peti-

tioners must comply with Commission regulations regarding intervention if

they wish to participate in this proceeding as a party (Id,.) . .

.

Within the scope of the Chairman's second question is raised the propriety of

forcing Petitioners to accept SCANP as their legal representative in this pro-

ceeding . Petitioners do not directly address this matter in their October 27, 1978

submittal, but do address this matter in their September 5,1978 Reply Brief.

On page 37 of that pleading, Petitioners assert that the Sixth Amendment would

somehow pose some undefined legal impediment to forcing Petitioners to accept

counsel not of their own choosing (i.e. SCANP) . The Sixth Amendment,

which specifically applies only to " criminal prosecutions", is not in any way .

.
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of assistance to Petitioners. The right to counsel of one's own choosing applies
:

strictly to proceedings which are technically criminalin nature, and does not

apply to civil' proceedings, such as this one (see, Hullom v. Burrows, 266

F. 2d 547 (6th Cir,1957)).

Petitioners correctly state the importance that has been accorded treaties between

Indians and the United States in the courts, and that the United States, as trustee,

is responsible for protecting treaty rights (October 27, 1978 Response, pp. 6,7) ..

In this proceeding, no federal agency.other than NRC is a participant and, as
|

Petitioners implicitly argue, the NRC is not acting as a representative of the ]
|

United States in this proceeding for the purpose of protecting Indian rights (Id,. , |
l
l

pp. 7,8) . Indeed, nowhere in the Atomic Energy Act of 1954, as amended, nor
i

in the Energy Reorganization Act of 1974, is the NRC authorized to protect

'

special rights of Indians except as they may fall into the general category of

the public health and safety. Accordingly, the Staff agrees with Petitioners

(Id. , pp. 7,8) that they should act on their own behalf to protect their interests
i

in this proceeding, provided that they can satisfy the Commission's regulations '
,

regarding intervention.

Petitioners voluntarily elected to postpone filing their Petition. By waiting 31/2

years after the Notice of Hearing was published in this proceeding, Petit 1orlets

assumed the risk that they may not be allowed to intervene and that as a conse-

~

.quence, they would have to depend on existing parties to press claims similar

.

.

j.
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to those they would have asserted. However, even as non parties, Petitioners

would likely have the opportunity to present evidence, througn counsel of

their own choosing, via a limited appearance statement and/or by the submittal

of a brief amicus curiae.

The extent to which Petitioners' interest will be adequately represented by

existing parties is of ccurse one of the factors to be considered by this Board

in determining whether Petitioners have overcome the burden placed on them

by their late filing. In its Answer to the Petitioner, the Staff argued that with

respect to the issues presented in the Petition, the same general interests being

asserted by Petitioners were already being capably represented by the existing

parties and the Board (Staff Answer, pp. 21, 23) . In light of subsequent
. I

pleadings by Petitioners, the Staff would now concede that there are certain

issues on which Petitioners interests are not the same as those being represented

Iby the existing parties. However, these issues may not be relevant or material

to this proceeding. This matter is discussed at greater length infra, but for

the purposes of responding to Petitioners' claims, the Staff would now agree

that Petitioners' interest may not be represented on certain issues, and submits

that this factor may well weigh in Petitioners' favor with respect to their inter- 3

1
.

vention . The Staff's reanalysis of the Petition, in light of the new information I
1

supplied in the supplemental Responses, follows.

I-
,

i

.
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B. Reanalysis of Petition as to 10 CFR 6 2.714(a)(1) Factors

1. Good Cause

The Staff's position as stated in its Answer remains unchanged. There is no

new information in Petitioners' supplen. ental rese;onses that furthers their

argument that good cuase exists for.their failure to file on time. In their
,

September 5,1978. Reply Brief, Petitioners again rely on U.S. v. Washington

in support of their clam that they did not have federally adjudicated treaty.

fishing rights until after the time had expired for filing a petition for leave to

intervene (Reply Brief, pp.12,13) . The Staff submits that Petitioners hardly

needed a federal adjudication of fishing rights in order to assert an interest

sufficient to create standing and which would permit intervention in this pro-

ceeding. Secondly, even if federal treaty rights were considered necessary,

Petitioners have had federally adjudicated rights under the treaty at least since

1905 by the U.S. Supreme Court (US v. Winans,198 US 371 (1905); see also .

Staff Answer, pp . 6,8) . Even if we were to accept Petitioners' argument that
'

L] v. Washington somehow created new fishing rights for Petitioners , no

reasonable excuse is given for their failure to file a timely petition after the

U.'S. District Court issued its decision in that case in 1974 nor after the Ninth

Circuit Court of Appeals affirmed the District Court's decision in mid-1975.

;
2 .. Availability of Other Means Whereby Petitioners'

Interest Will be Protected

; The Staff's position as stated in its Answer remains unchanged. This pro-
.

ceeding remains the only effective remaining forum that the Staff is aware

of whereby Petitioners' interest can be protected.

.

, , . . .. . _ . . .
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3. Extent to Which Petitioners' Participation May Reasonably
Be Expected to Assist on Developing a Sound Record

The Staff's position as stated in its Answer has been changed by new information

in Petitioners' supplemental responses . As an attachment to their October 27

brief, Petitioners submitted a list of proposed witnesses and issues. For the

first time, the Staff was able to gain an impression regarding the contribution

that Petitioners may be able to make to the record in this proceeding. In particu-

lar, the Staff submits that Petitioners may be able to make a contribution to the

record in the area of possible genetic damage to their members from low level

radiation emanating during operation of the proposed Skafit facility. Although

Petitioners do not propose any witnesses to discuss the amount of radiation that

is expected from the Skagit facility, they do offer to sponser as a potential

witness an anthropoligist and a biostatisticial (tentative) who may be able to

provide some background information on marital patterns and incidence of

genetic isolation in analyzing the potential for genetic effects from low level

radiological releases resulting from operation of the facility. An essential

piece of information that must first be supplied, before this issue could be

construed to be relevant to this proceeding, is the location of Petitioners'

residences and fishing spots. At present, the only information provided by

the Petition is that one tribe, the Swinomish Tribal Community, resides in a

reservation in La Conner, Washington, which is at least 20 miles from the

facility. The exact location of the other tribes, as well as the exact fishing

locations for each tribe is not provided by the Petition. That information is

-

p
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necessary before a determination can be made whether Petitioners could bei

,

impacted in some way by the operation of the proposed Skagit facility.

;

i A second area in which Petitioners may be able to make a contribution concerns

! impacts on the Indians which have not been considered in the record thus far i

resulting from a loss of fish due to operation or construction of the facility.
3

Background information, such as the unique economic and cultural dependence I

,

of the Petitioners on the fisheries , may be important in evaluating the impacts

on Petitioners should a loss in the supply of fish result. Prior to a determina-

tion that these impacts are material to this proceeding, the Board would have to

i find that a loss of the fishery would result from the construction and operation of

the proposed Skagit facility. The Staff submits that Petitioners have not offered

any information that would conflict with the Staff's conclusion, as supported by

the record, that the project would significantly affect the supply of fish in the'

Skagit River.

A third area where 1 etitioners may be able to make a contribution to the record

is*socio-economic impacts on Indians that may result from construction and
,

operation of the proposed Skagit facility. Again, the relevance of these impacts

would have to be demonstrated by information showing how the project would

impact Petitioners' members . For example, the Petition, as supplemented,

does not contain sufficient information about the " boomtown" effects cited on

page 2 of Petitioners' preliminary designation of witnesses to make a showing
-

.

_ . _ . .
_ . .

,
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that Petitioners can offer any evidence on potential impacts which is not |
l

already discussed on pages 4-12 through 4-13 and 5-23 through 5-24 of

the FES .

Petitioners also identify as an issue they wish to raise the matter of the impacts
,

of the warm water hatchery. The Staff submits that this is not an appropriate !

I

subject to be considered in this proceeding. The construction of this hatchery

. is speculative and therefore is not being evaluated by the Staff as part of the

Skagit project. Neither the benefits nor the costs of the hatchery are being

considered by the Staff in its evaluation of the site.

The last matter sought to be raised by Petitioners is the monitoring system.

Petitioners have shown no special knowledge or ability to assist in developing

. a sound record. They have provided no information not addressed in the

Staff's FES (Chapter 6) .

|
1

In sum, while it now appears that Petitioners may be able to contribute to i
!

developing a record in the areas of (1) possible genetic damage to their
;
,

members from low level radiation emanating during the operation of the !
I

proposed Skagit facility, (2) impact on the economic well-being and culture . !
l

of Petitioners should construction and operation of the proposed Skagit facility I

significantly affect (reduce) the supply of fish the Skagit River and (3) unique
;

socio-economic impacts upon Petitioners' members that may result from construc-
,

-

ltion and operation of the proposed Skagit facility, the Petition, as supplemented,
*

: |
; )

'
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does not contain sufficient information to determine whether the identified matters

are appropriate and materialissues in this proceeding. The Staff submits that

the Petitioners should be permitted an opportunity to supply the necessary

information . If Petitioners were able to provide the required information and it )

could be determined that the identified matters were appropriate issues, then |

this factor would weigh in favor of permitting Petitioners to intervene.

4. Extent to Which Petitioners' Interest Will be Represented j

by Existing Parties and the Extent to Which the Petitioners' I

Participation Will Broaden the Issues or Delay the Proceeding

- The Staff, as it indicated in its Answer, considers these two factors to be inter-

dependent with respect to Petitioners. To date, Petitioners have failed to make j

a preliminary showing that they will either receive increased doses of radiation I

from the facility, that the fishery will be reduced by the project, or that they

will suffer unique socio-economic harm. The theoretical impacts from these

alleged problems would not be useful to the parties or the Board in the develop-

ment of a sound record on the environmental and radiological health and safety

impacts' of the proposed project. Accordingly, the discussion of these issues

on the record would needlessly broaden the issues and would delay the pro-

ceeding . With respect to those general issues such as the proposed monitoring

plan regarding which the Petitioners have not shown any special knowledge,

existing parties can be expected to adequately represent the same interest at

Petitioners assert.
-.

o
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However, should Petitioners succeed in making a showing that the identified
-

matters discussed in section 3 supra are appropriate issues to be considered

in this proceeding, then NEPA would require that the issues be examined in

this proceeding anyway, and their consideration would not needlessly broaden

the issues nor delay the proceeding [ Also with respect to these areas, it may

well b'e that Petitioners have unique interests which would not be adequately
1

!represented by existing parties. Accordingly, a consideration of these factors
|-

j
too is deperient upon the ability of Petitioners to provide sufficient information

|

so that a determination may be made that the identified matters are appropriate i

i-

issues to be considered in this proceeding. Upon a prop,er showing by Peti- |

|

'ioners, these factors also could favor permitting intervention by Petitioners. j
.

I
|

C. The Staff's Recommendation to the Board

The Staff urges the Board to give Petitioners an opportunity to provide necessary
'

information on the following subjects: the location of Petitioners' residences

and fishing areas: the expected loss to the Skagit River system fishery from )
!

construction and operation of the proposed facility; and socic-ee.onomic impacts-,
.

. other than those caused by a loss of fish, that Petitioners may suffer from the

project which have not been, or have been inadequately, considered by the

Staff thus far. Upon a showing that Petitioners either reside or work in close
..

.
_ proximity to the proposed site, the Staff would submit that Petitioners should

a.

be admitted as intervenors in this proceeding on the issue of possible genetic -

damage to Petitioners resulting from low level releases from the proposed
1
\-

|

I
4
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Skagit facility. If Petitioners can show a probable loss to the fishery resulting

from the project, then they should be admitted on the issue of impacts to Peti-

' tioners resulting from the loss to the Skagit River system fishery. Similarly,

should Petitioners show that they are likely to suffer socio-economic impacts

other thar, those considered by the Staff thus far, they should be permitted to

intervene on the issue of socio-economic impacts unique to Petitioners. The

Staff considers it likely that Petitioners will be able to supply information
.

sufficient to permit their intervention on one or more of these issues, and

accordingly suggests to the Board that it grant Petitioners a reasonable period
9

of time necessary to provide the required information. The Staff suggests

twenty days. Should Petitioners fail to provide the information as suggested

above, the Staff submits that Petitioners should not be permitted to intervene |

in this proceeding, since the five factors to be considered with respect to a

late-filed petition would then disfavor permitting intervention.

In the event that the Board concurs with the Staff's suggestion that Petitioners

be given an opportunity to provide the identified information, and the Peti-

tioners are able to provide the information and the Board determines that the

factors considered with respect to a late-filed petition favors permitting inter-

vention, the Staff urges that the granting of Party Intervenor Status to

Petitoners be subject to the condition that Petitioners take the proceeding as

they find it. Petitioners voluntarily delayed until 31/2 years after publica-
*

,

tion of the Notice of Hearing in the Federal Register to file their Petition.

.
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During this period, a great deal of evidence has been received in the record

and the record completed on numerous issues raised by the existing parties.

Aside from the three areas identified above, Petitioners, if they are granted

Party Intervenor Status, should not be permitted to raise new contentions or

reopen matters previously litigated except upon a showing of good cause.

Louisiana Power and Licht Company (Waterford Steam Electric Station, Unit 3)

LBP-73-31, 6 AEC 717 718-721 (1973) .

CONCLUSION

The Board should grant Petitioners an opportunity to submit the information

identificd above necessary to make a determination as to whether any of the

three matters Petitioners seek to raise are appropriate issues to be considered

in this proceeding.

Respectfully submitted,

w!ar &&
[[7 Daniel T. Swanson .

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 21st day of November,1978
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