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February 28, 1986 (202) 822-1090

James L. Kelley, Esquire Mr. Glenn O. Bright
Chairman Atomic Safety and Licensing Board
Atomic Safety and Licensing Board U.S. Nuclear Regulatory Commission
U.S. Nuclear Regulatory Commission Washington, D.C. 20555
Washington, D.C. 20555

Dr. James H. Carpenter
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

In the Matter of
Carolina Power & Light Company and North
Carolina Eastern Municipal Power Agency
(Shearon Harris Nuclear Power Plant)

Docket No. 50-4000(
.

Administrative Judges Kelley, Bright and Carpenter:

Please find enclosed, for your information, a copy of an
unpublished per curiam Order of the U.S. Court of Appeals for
the D.C. Circuit, issued on September 29, 1981, in Duke Power
Company v. NRC, No. 80-2253. Applicants became aware of this
decision for the first time late yesterday.
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It is our understanding that the court's reference to
" standard of performance criteria promulgated in November 1980"
is to NUREG-0654/ FEMA-REP-1 (Rev. 1). It is also our under-
standing that the aspect of the rule challenged by Duke Power
Company is the same as that discussed in Final Rule on
Emergency Planning, CLI-80-40, 12 N.R.C. 636 (1980) -- a Com-
mission decision which the Board and parties have addressed in
connection with Eddleman Contention 57-C-3.

.

Applicants may wish to discuss this Order at the hearings
scheduled for March 4 and 5, 1986.

Respectfully submitted,

k.
Thomas A. Baxter

i Counsel for Applicants

TAB:jah
cc: Service List attached
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

"

In the Matter of )
)t

CAROLINA POWER & LIGHT COMPANY ) Docket Nos. 50-400 OL
and NORTH CAROLINA EASTERN )
MUNICIPAL POWER AGENCY )

)
(Shearon Harris Nuclear Power )
Plant) )

a

SERVICE LIST

James L. Kelley, Esquire John D. Runkle, Esquire
Atomic Safety and Licensing Board Conservation Council of
U.S. Nuclear Regulatory Commission North Carolina
Washington, D.C. 20555 307 Granville Road

Chapel Hill, North Carolina 27514 '

! Mr. Glenn O. Bright M. Travis Payne, Esquire
! Atomic Safety and Licensing Board Edelstein and Payne
1 U.S. Nuclear Regulatory Commission P.O. Box 12607

Washington, D.C. 20555 Raleigh, North Carolina 27605

Dr. James H. Carpenter Dr. Richard D. Wilson
! Atomic Safety and Licensing Board 729 Hunter Street

,

U.S. Nuclear Regulatory Commission Apex, North Carolina 27502
,

washington, D.C. 20555

i Charles A. Barth, Esquire Mr. Wells Eddleman
Janice E. Moore, Esquire 812 Yancey Street

i Office of Executive Legal Director Durham, North Carolina 27701U.S. Nuclear Regulatory Commission,

Washington, D.C. 20555

i Docketing and Service Section Richard E. Jones, Esquire
Office of the Secretary Vice President and Senior CounselU.S. Nuclear Regulatory Commission Carolina Power & Light CompanyWashington, D.C. 20555 P.O. Box 1551

Raleigh, North Carolina 27602,

l

| Mr. Daniel F. Read, President Dr. Linda W. Little'

CHANGE Governor's Waste Management Board
P.O. Box 2151 513 Albemarle Building
Raleigh, North Carolina 27602 325 North Salisbury Street

j Raleigh, North Carolina 27611 )
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4 Bradley W. Jones, Esquire
U.S. Nuclear Regulatory Commission
Region II
101 Marrietta Street
Atlanta, Georgia 30303

Mr.~ Robert P. Gruber
Executive Director
Public Staff - NCUC ,

P.O. Box 991 :

Raleigh, North Carolina 27602

Jo Anne Sanford, Esquire
Special Deputy Attorney General

'

P.O. Box 629
Raleigh, North Carolina 27602

Joseph Flynn, Esquire
FEMA '

500 C Street, S.W., Suite 480
Washington, D.C. 20740 ;

L.;

Steven Rochlis, Esquire
Regional Counsel

'
FEMA
1371 Peachtree Street, N.E.
Atlanta, Georgia 30309
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No. 80-2233 September Term,19e0 i

'

Duke Power CotdPany, Petitioner United $t3tg3 Cogr[ 0{ App 0Dl3
i

f: t's ci:tnet cf Cd.mtla CJic.t. ,
,

v. . .

bUnited States Nuclear Regulatory Corr.nissica

and GEORGE A. FISHERcs.suUnited Stat ** of America, Respondents
. .

PETITION FOR REVIEW OF AN O?SER OF THE UNITED STATES UUCLEAR REC 014 TOR't CGMISSION
'

Before: TAFM ,tnd WilyZl, Circuit Judges; and TRIED}!AN*, Chief Judge, United States
Court of Claims -

.

ORDER

Upon consideration of Petitioner's request for review of the rule on
e=ergency planning of the Respondent Nuclear Regulatory Commission (see 45 Ted.,
Re;. 55,402 (1980), it is

OPOERED, by the Court, that the petition be dismissed, since there is no
live controversy before the Court at this time. At oral argunent Respondent's
counsel gave unequivocal assurance that Respondent will judge Petitioner's
co=pliance with the rule according to the standard of perfernance criteria

,

pro =ulgated in November 1980 jointly by Respondent and the Federal Emergency -

Hanagement Agency, and Petitioner's counsel stated that this would be entirely
satisfactory.

.

Per Curia =.

For the Court

1. n-
.

George . Fisher
Clerk

* Sitting by designation pursuant to Title 28 U.S.C. S293(a). *
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Bills of ecsts =ust be filed :ithin 14 days after
entry of judGr. cut. The Court 1ccks.vith disfavor
upon motions to file bills of costs cut of,tice.

*
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