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UNITED STATES OF AMERICA
'

NUCLEAR REGULATORY COMMISSION

- BEFORE THE COMMISSION
,

in the Matter of )
)

PillLADELPillA ELECTRIC COMPANY ) Docket Nos. 50-352
)

(Limerick Generating Station, )
Unit 1) )

RESPONSE OF NRC STAFF IN OPPOSITION TO
REQUEST FOR A STAY BY ANTHONY / FOE

REG ARDING ISSUANCE OF LICENSEE'S AMENDMENT

I. INTRODUCTION

On February 12, 1986, R . L. Anthony / Friends of the Earth in the

1)cInware Valley (collectively " FOE") filed with the Commission a request

for c stay of the effectiveness of amendment number one issued by the

NRC staff (Staff) to the Philadelphia Electric Company (Licensee) on

February 6, 1986. For the reasons set forth below the NRC staff opposes

FOE's request for a stay and urges that it be denied.

II. BACKGROUND

On December 18, 1985, the Licensee, in a letter to the NRC, request-

ed an amendment to its Limerick Unit 1 operating license. The Licensee

requested permission, on a one-time-only basis, to temporarily extend the

surveillance requirements of certain valves which under the Technical

Specifications must be inspected nominally every 18 months; this surveil-

lance can only be performed when the plant is shutdown. The change

would extend the 18 month surveillance interval by fourteen weeks beyond
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the maximum 25 percent extension allowed by the Technical Specifications.
,

| This amendment would permit the Licensee to delay performing the testing
! ~

~

until a maintenance and surveillance outage which is scheduled to begin on

or before May 26, 1986.
|

The NRC staff, after a review of the Licensee's request, determined

that the condition of the valves in question would not change significantly

during the short extension period. Specifically, the Staff concluded that:

The safety related aspects of extending this surveillance in-
terval on a one time basis for about three months are insig-
nificant for the following reasons. (1) Flow through the
valves or from the lines in which they are located will be
limited by the small line size and the provision of flow re-
stricting orifices to further reduce potential flow rates,
(2) Any leakage from these lines outside of primary contain-
ment would be contained in the secondary containment and
processed by the standby gas treatment system. The analy-
sis of such an event has already been performed and is in-
cluded in the Final Safety Analysis Report in Section 15.G.2.
As indicated in the FSAR there would likely be a variety of
indicators to the operator of a failed instrument line thus
alerting plant staff to the need to isolate the line by use of
other manual valves in the line. The staff has previously
reached the conclusion in section 15.6 of the SER that the
Limerick instrument line design is acceptable . (3) The li-
censee has examined the records of the initial flow testing
performed on these valves and found that all valves were
tested successf ully. The licensec further states that, based
on available data, the valves are believed to be highly reli-
able in performing their function of checking flow. The staff
concludes that the condition of the valves is not expected to
change significantly during the short extension period.

Based on the above, the NRC staff concludes that extension
of the interval for the surveillance testing by 14 weeks on a
one-time only basis is acceptable because the increased sur-
veillance interval does not significantly increase the possibill-
ty that a undetected failure will occur in the instrumentation.

line excess flow check valves covered by this Technical Spec--

ification . Safety Evaluation, Support Amendment No.1, Fa-
cility Operating Licenne No. NPF-39, Philadelphia Electric
Company, (Limerick Generatin g S tation , Unit No.1), at 2,
(February 6,1986.)
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On January 30, 1986, FOE filed a petition to intervene in this matter

in connection with the Licensee's request for an amendment, 1 and on
~ February 5, 1986, supplernented that request with an amended petition.

The NRC staff has opposed FOE's petition in a pleading filed before the

Licensing Board on February 25, 1986. On February 10, 1986, FOE, after

receiving notice of the issuance of Licensee's amendment number one, filed

its present one page request for a stay, and in that pleading incorporated

by reference its two previous petitions to intervene in this matter. On

February 15, 1986, FOE filed yet another pleading containing eleven " con-

ter. tion s . " At the end of this pleading FOE renewed its request for a

stay. Petition at 3 (February 15, 1986). E# For the reasons that follow,

the NEC staff opposes FOE's request for a stay.

Ill. DISCUSSION

A. The Standards For A Stav

The traditional requirements for determining whether to grant or deny

a stay are contained in 10 C.F.R. 5 2.788(e). Specifically, that regulation

provides that:

1/ By letter dated February 6, 1980, William L. Clements, Chief, NRC'

Docketing and Service Branch confirmed an earlier telephone conver-
sation with FOE and returned FOE's petition and advised that the
N R C's Office of General Counsel had determined that its petition
failed to conform to the requirements for such pleadings as contained
in the N R C's regulations . Accordingly, Mr. Clements stated that
FOE's petition would not be docketed, but noted that when a con-
forming petition from FOE was received it would be docketed.

2/ While the Staff will address in the present pleading FOE's request
for a stay included in its February 15, 1986 pleading, it will reserve
discussion of the " contentions" set forth in that pleading until such
time as they are considered by the Licensing Board.

. .
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| In determining whether to grant or deny an application for a
i stay, the Commission, Atomic Safety and Licensing Appeal
! Doard, or presiding officer will consider:

'

| (1) Whether the moving party has made a strong show-
| ing that it is likely to prevail on the merits;

(2) Whether the party will be irreparably injured unless
; a stay is granted;
1

(3) Whether the granting of a stay would harm other
j parties; and

(4) Where the public interest lies.

Addressing these factors, the Appeal Board has noted:

The burden of persuasion on these factorc rests on the mov-
ing party. While no single factor is dispositive, the most
crucial is whether irreparable injury will be incurred by the
novant absent a stay . To meet the standard of making a
strong showing that it is likely to prevail on the merits of its

i appeal, the movant must do more than merely establish possi-
' ble grounds for appeal. In addition, an " overwhelming show-

ing of likelihood of success on the merits" is necessary to
obtain a stay where the showing on the other three factors is
w eak . Alabama Power Company (Joseph M. Farley Nuclear
Plan t , Units 1 and 2), C L I- 81- 2 7, 14 NRC 795, 797 (1981)
(footnotes omitted) ; see also, Public Service Company of
Indiana, Inc. (Marble 11111 Nuclear Generating Station, Units 1

|
Eiid~D , ALAB-437, 6 NRC 630, G32 (1977); Philadelphia

| Electric Company (Limerick Generating Station , Units 1
and ;), ALAH-789, 20 NRC 1443,1446, (1984).

B. Evaluation of FOE's Request

in its present pleadings, FOE has failed to address in any meaningful

manner the specific requirements of the 10 C.F.R. S 2.788(e). Ilowever,

the Staff will nonetheless address FOE's limited assertions in support of its

request for a stay in light of the four standards.

1. Likelihood of Prevailing on the Merits

With respect to the first criterion, FOE simply alleges that it will

prevail on the merits because th a tests were included in the Technical

.
_ _ _ _ _ _ _ _ _
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Specifications to assure reactor operation would not pose a hazard and to

go beyond the specifications would pose such a hazard. FOE pleading,

at 3, (I'ebruary 15, 1986). This single statement constitutes the total of-

FOE's discussion of this factor, and as such is insufficient to support the

requested stay. The Staff, in its review of the amendment, has expressly

concluded "that extension of the interval for the surveillance testing by 14

weeks on a one-time basis is acceptable because the increased surveillance

interval does not significantly increase the possibility that a undetected

failure will occur in the instrumentation line excess flow check valves cov-

ered by the Technical Specification." Safety Evaluation, Support Amend-

ment No. 1, Facility Operating License No. NPF-39, supra , at 2.

(February 6, 1986). Moreover , the Staff has determined that "the

condition of the valves is not expected to change significantly during the

short extension period" . Id. FOE makes no effort to address the

reasonableness of the Staff's conclusion on the safety significance of the

amendment and its empty assertion to the contrary is neither helpful nor

persuasive and does not establish a reasonable likelihood that it will

subsequently prevail on the merits.

2. Whether the Party Will Be Injured Unless A Stay Is Granted

The second factor - irreparable injury - is the most important of

the four stay criteria. (See, Westinghouse Electric Corporation (Exports

to the Philippines), CLI-80-14, 11 NRC 631, 662 (1980)). Although FOE

makes no effort to specifically address this factor, it does allege in its

amended petition that in case of an accident (brought on by the one-time

fourteen week schedular amendment) Mr. Anthony's life could be threat-

ened. Amended Petition (February 5, 1986). FOE further asserts that:



. _ _ _ _ _ - _ _ _ _ - _ _ _
. . . . - - _ _

|

-6-

our life could be threatened as a consequence of. ..

postponing the tests on inetrumentatien lines. That
threat added to many other unsafe aspects cf the plant

'

, itself and its operation could force my wife and me to
sell cur property and seek employment and a place to
live outside the PECo area with accompanying financial
and social loss, if we stay where we are we will also be
hit with successive rate hikes like the present 28S one to
pay for Limerick, FOE, Amended Petition (February 5,
1986).

This expression of concern is simply without merit and clearly centrary to

Staff's conclusion supporting the issuance cf this amendment. See, Safety

Evahmtion , supra, at 2.

In addition, the issue of econo:nic losses - teing forced to me.e

from the Limerick area or being subject to oppress ive rate hikes - has

been rair,ed by FOE in previous . stay requests and has been previously

rejec ted . Over two years ago, the Appeal Board addressed this same con-

cern and concluded that:

. . With respect to the economic concerns noted by.

FOE in titis connection, they are not within the proper
scope of issues litigated in NRC proceedings. The Com-
mission has just recently reaffirmed its long-held view
that a nuclear phnt's possible effect on rates, the utili-
t y's solvency, and the like is best raised bcfore atate
economic regulatory agencies. Public Service Co. of
New ilam tire (Seabrook Station, U nit 2), CLI-84-0, 19
ER[tTI . ...

FOE has therefore failed to show that it is likely to pre-
vail on the merits of its appeal and that it will be irrep-
arably harmed unless the low power license is lif ted .
Nor has it shown that such action is within the public
interest. Philadelphia Electric Company (Limerick Gener-
ating Station, Units 1 and 2), ALAD-789, 20 N11C 14(3
(1984).

.

FOE's concerns, however well intended or sincerely felt, ncnetheless do
.

not satisfy the required factor of irreparable injury.,

. .. . . . .. ..



_ - _ _ - _ _

_7-

3. Whether the G, ranting of the Stay Will liarm Other Parties.

.

- FOC's petitions are not persuasive with respect to its argument

of harm to other parties. Only in its February 15, 1986 pleading doen

FOE address the issue of harm to other partics and then only to say that

pECo had ample opportunity to complete the tests and any loss that results

from the delay should be PECo's responalbility. Petition at 3,

(February 15, 1986). The Licensee, for its part, asserts that without

granting the or.e time fourteen week amendment the Licensee would have to

shut the plant down to perform the required tests. Application for

Amendment of Facility Operating License NPF-39, at 2, (December 18,

100B). In lir.ht of the fact that the Staff has concluded that there are no I

significant 6,afety aspects to this amendment. the shutting down of the

i facility is not warranted, at this time. Moreover, a stay at this juncture

could adversely impact the Licensee's power operations.

4. Where the Public Interest L_les

FOE makes no meaningful attempt to address the issue of public

interest. It simply asserts that the public interest lies above nli else

| in insuring safety, health and lives. Petition at 3, (February 15, 1086).
I
j While no party contests the need to protect the health and safety of the

pubi te , the proposed amendment simply does not pose a threat to the

pubile .

In addition, FOE providen no support for the conclusion that it has

net all of the criteris of 10 C.F.II 6 2.788(e) other than its empty

assertion tr.ot:
,

we have fulfilled the criteria for a stay with the. ..

specific statement of our vital interests and the threats
to cur financial interests, safety and health in our

. _ _ - _ _ _ _ _ _ _ _ _ _ _ _
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submissions of 1/30/86 and 2/5/76. (sic) (emphasis
* added),

t

FOE's blithe statement that it has fulfilled the criteria for a stay because
,

of statements made in its submissions is incorrect. The present request

falls far short of the criteria set forth in 10 C.F.R. $ 2.788(c) for grant- f

frig a stay. Its bases amount to no more than conclusory assertions which

do not equate to a strong showing that it is likely to prevail on the mer-

its, do not establish that it will suffer irreparable harm if no stay is

granted, and do not elucidate where the public interest lies. Previously,

the Commission denied a request for a stay filed by FOE, in which it con-

cluded that FOE failed to adequately address the stay criteria. Philadel-

phia Electric Company, s3 ol. at 2, (December 20, 1984). In the Staff's

view, FOE has again failed to meet the Commission's requirements in its

present petition for a stay.

IV . CONCLUSION

Based on the foregoing, FOE has failed to satisfy the requirements

for the issuance of a atay under 10 C.F.R. $ 2.788(e) and its request

should be denied.

Rospectfully sutnitted, -

/

M G4 A -|C. -. 2jamin II. Vogler
Counsel for M C Staff

.

Dated at Dethesda, Maryland
this 27th day of February, 1986
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