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NRC PLANS NEW RULEMAKING PROCLEDING
ON WASTE MANAGEMENT IMPACT FOR REACTOR LICENSING
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The Nuclear Regulatory Commission said today that, follow-
ing two recent court decisions, it has directed a thorough new
| gtaff analysis--gcheduled for completion by about Scptember 30=--
| of the environmental impact of fuel reprocessing and waste
| management associated with individual nuclear power plants.
{ This is the first step toward a public proceecding to formulate
[ a new rule for assessing such impact.
b
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The Commigsion action was disclosed in & detailed policy
statement explaining how the NRC plans to handle its licensing
activities pending resolution of several questions raised by
two July 21 decisions of the U, %, Court of Appeals for the
pPistrict of Colurbia Circuit, The decisions relate to how the
Commission considers the impact of reprocessing and waste dis~
posal in its reactor licensing process. The court held that
the present rule governing that consideration must be more
fully documented and explained.

The staff analysis, already under way, is intended to
provide that documentation and explanation. After completion
of the a&nalysis, the Commission will begin a publiec proceeding
this fall to formulate a new rule governing reprocessing and
waste disposal considerations in licensing activities,

The policy statement wade clear that this analysis and the
subsequent development of a rule represent *but one step in
national planning" for waste management. The Energy Research
| and Development Administration plans to issue in draft form
| next April a comprehensive environmental impact statement on
| waste management, Other measures under way include the NRC's
} development of goals, objectives and gencral environmental

criteria for waste ranagement, and the Commission will pre-
| pare ajpropriate environmental impact statements as it con~
! tinues developing its regulatory framework for waste

management .,
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pPending completion of the staff analysis, tne Commission
does not intend to issue any new full-power operating licenses,
construction permits, or limited work authorizations, Some
types of licensing--such as fuel loading, limited power testing,
or construction permit amendments--will not necessarily be
affected. For example, as the Commission noted in its policy
statement, it believes that authorization for fuel loading and
low-power testing is not precluded by the court decisions., Con=
sequently, the NRC staff today is issuing licenses to two
utilities for initial loading of nuclear fuel and low power
testing not to exceed 1%, The utilities are Paltimore Gas and
Electric Company for Unit 2 of the Calvert Cliffs nuclear
power station at Lusby, Maryland, and Public Service Electric
and Gas for Unit 1 of the Salem nuclear generating station at
Salen, New Jersey.

When completed in Septerber. the staff analysis may pro=
vide the foundation for additional NRC licensing. It also may
provide the basis for an interim rule under which licensing
activities could be resumed.

For the next several weeks, the NRC staff and the licensing
boards will continuve to process applications up to the point
of licensing.

With respect to licenses which already have been granted,
the Commission said it will determine, after it receives the
staff analysis, whether to initiate proceedings for the review
of individual licenses.

The licenses of the Vermont Yankee Nuclear Power Corpora-
tion Plant at Vernon, Vermont, and Consumers Power Company's
Midland, Michigan Station were at issue in the Court of
Aipaala' cases. The Commission said that since it has deter-
mined that the reprocessing and waste managenent issue should
be treated generally by rule change rather than on an indi~
vidual plant-by=-plant basis, it will ask a licensing board
to decide whether there should be modification or suspension
of these licenses pending issuance of a new rule, or a
possible interim rule. The livensing board has been asked to
balance all factors in making that determination.

’
9

(Note to Editors: The policy statement is attached.)







As this statecent was in the final stages of preparation, the
Commission received a proposal for rulemaking }rom the Natural Resources
pefense Council concerning many of the issues discussed herein. Comments
on that proposal are solicited in a coordinate Federal Register notice,
also published today. Initial consideration of the petition indicates
that it varies in several respects from this policy statement., Some of
these variations (notably, rules proposed for existing construction permits,
LHA's and operating licenses) may reflect differing legal interpretations;
however, in general, publication of the present policy statement will not
frretrievably corait the Commission or others to a course inconsistent
with the proposals made, The anmissicn believes that the need for
fmmediate guidance to its staff and licensing boards, and to the
fnterested public, reguires publication of the present statement. The
Comnission will carefu’ly consider the suggestions of the KROC and,
fndeed, is aware that sthers should have the opportunity to comment on
these proposals and to offer suggestions for implementing the recent
court of appeals decisions.

While other questions were decided, the principal impact of the

court's opinions on Commission actions arises from holdings on three

related points:

Y. A rule adopted by the ;ormer AEC in 1974 to codify
the environmental effects of the urgnium fuel cycle

> for individual light-water nucIea; power reactors,
10 CFR §1.20(c). wnslinadequate1y supported insofar
s as it treated the rveprocessing of spent fuel and of

radioactive wastos;
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The Commission does not believe that the licensing constraints
here announced must necessarily continue until a rulemaking employing
oral hearing procedures has been completed, a process which could take
fully a year. If the revised environmental survey justifies, notice
and comment rulemaking can provide the basis for an interim rule which
‘would be an adequate substitute for Table S-3 pending issuance of the
final rule. In addition to the revised env.ronmental survey, the basis
for such an interim rule would include an evaluation of the environmental
impact of using that interim rule as a basis for licensing until the
final rule is in place, and an assessment of the impact of a suspeasion
of further licensing curing that time period. The Commission has
directed its staff to cezvelop this information by September 30, 1976.
Since interim rulemaking would be accomplished through notice and
comment procedures only, an interim rule might be promulgated as carly
as December 1976, providing a basis for licensing at thzt time.

The Commission alsc has under consideration the possibility of a
future requcst to the court of appeals for a stay of its mandate, such
a request to be explicitly supportcd by an appraisal of the likely
impact of the court's decision and of granting the stay. It granted,

a stay so supported might also provide the Qasis for resumed licensing.

Finally, some Comnission licensing actignf do not require prepara-
tion of an environmental impact statement, dopcnding upon the circum-

stances. Sec 10 CFR 51.5(b). In these instances, which may include
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authorizagions for fuel 1oadiﬁg. Tow-power testiﬁg. or amending a
construction permit, the Commission's regulations require that an
environmental impact appraisal be undertaken in order to determine
whether an environmental impact statement wust be prepared. 10 CFR
51.5(c). The absence of an effective Table 573 would not preclude
licensing that is not dependent upon an environmental impact statement.
Conscquently the Comnission is instructing its staff and licensing
boards that they may continue to take such actions where an environ-
mental impact assessment has been made and has resulted in a determina-
tion that no environmental 1mpact statement need be prepared. See

10 CFR 51.5, 51.7.

In all other instances, the‘staff and the Yicensing boards shall
continue to process apzlications and hold hearings up to the point of,
but not including, Vicensing. However, in any contested proceeding,
reprocessing and waste ranagement issues should be deferred pending
completion of the interim rulemaking, unless the evicentiary record on
those issues has already been completed and is adequate for decision.
The Commission wishes to avoid the neerdless duplication which proceeding
both by rulemaking and in 1ndiviqug1 contested 1icensing hearings would
entail and the overall delay that would result. Where a proceeding is
uncontested, Yicensing shall nevertheless be ggferrcd until the Commis-
sioa has published the revised environmental survey, documenting the

probable contribution to the gﬁvironmvnta\ costs of licensing a nuclear



power reactor which is attributable to the éeprocessing and waste
lmnaéenent stages of the uranium fuel cycle. These valves may then be
used in reaching a NEPA cost/benefit assessment prerequisite to
Yicensing. Similarly, where a license has been issued, but the action
has not become final within the Comnission bcgausc of pending appeal or
possible Commission review, final action or review should be\deferrcd
pending publication of the environmental survey; other issues, including
as appropriate the issue of suspending activity under the license in
question, may be resolved in thg iﬁtcrim. | ' v

With regard to the Vermont Yankee and Midland licenses at issue

in the two court of appeals cases, we agree with the view éxpressed by
thé Comnission's staf? 4hat questions of modificalion or suspension
should be resolved in ‘ormal proceedings in light of the facts and the
applicable law. Sinze we have decided that reprocessing and waste
management issucs should be treated generically by rulermsking rather
than on a case-by-ca2se basis, the fnitia) question on remand of the

Vermont Yankee and Midland orders will be whether the licenses should be

continued, modified, or suspended until an interim rule has been made
effective. In resolving thiilqucstion, the Commission intends to assign
the matter to licensing boards with instructions to call for briefs from

the parties followed by evidentiary hearings if necessary.*/ The same
. o

#/ An cvidentiary hearing on other issues will be required in Midland,
barring further review. That heaving, however, should not be
comvenced unti) the Midland decision has become final.
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question would arise on a request for a show cause order seekin§ the
suspension or modification on fuel cycle rule grounds of any other
nuclear power plant license.

It §s the Comnission's understanding that resolution of this

question turns on equitable factors well established in prior practice
and case law. Such factors include vhether it is 1ikely that significant
adverse impact will occur until a new interim fuzl cycle rule is in
place; whether reasonable alternatives will be foreclosed by continued
construction or operation; the effect of delay; and the possibility
that the cost/benefit balence will be tilted througﬁ increased investront.
see Coalition for Safec Muclear Power v.'ﬁgg. 463 F.2d 954 (D.C. Cir.1872);

*San Onofre, Units 2 and 3, 7 AEC 986, 996-97 (June 1974). General public
policy concerns, the nced for the project, the extent of the NEPA
violation, and the timeliness of objections are also among the pertinent

considerations. See, e.g.,'Conservation Society of Southern Vermont Inc.

v. Secretary of Transportation, 408 F.2d 927, 933934 (2d Cir. 1974),

vacated on other grounds and remanded, 423 U.5. 809 (1975); Greene
County Planning Poard v. FPC, 455 F.2d 412, 424-425 (2d Cir.), cert.

donied, 409 U.S. 849 (1972); City of MNew York v. United States, 337 F.

Supp. 150, 163 (E.D.N.Y.) (three-judge court).*/

A ]

In its petition for rulemaking, noticed today, the Natural
Resources Defense Council suqgests that the appropriate
course for the interim period concerning facilities which
hold effective jicenses should be as follows:
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Finally, even if no request for suspension or modification of

- an LWA, CP, or OL is received, the Conmission will nevertheless

*/ (Footncte continued)

pacilities which received operating licenscs
before July 21, 1976

~——NHC will order suspension of the opera-
ting license for any such facilities unless
the licensee can establish that:

(1) Continued operation of the plant
is essential to maintain a reliable supply
of enerqy to the reliability region of
which the plant is a part, taking into
account alternative available sources of
gupply (including purchase power), histori=-
cal reserve requirements, and available

interconnections for transmitting power;

(2) Continued operation of the facil=-
ity will provide adequate protection for the
public health and safety, taking into account
the hoalth and safety problems associated with
production, storage, transportation, reprocess=
ing, if any, and managemznt OY dieposal of all
nuclear fuel required for the plant and all
nuclear wastes-produced by the plant;

(3) Continued operation of the facility
will not tend to ¢oreclose, now or in the '
future, implementation of alternatives to the
operation of this facility or to the design,
construction or operation of other facilities
which may be considered following completion
otdthc review required by 10 CFR Section __Ji
an

(4) Continued operation of the facility
will not tend to irretricvably comnit resources
to the production of nuclear fuel or the stor=
age, GCrQCﬂ«ning.~it any, management or dis~-
posal of any nuclear wastes.

Facilities which roceived construction
permyts-o¥ L8 PEIGE to YOy 21, A9TEC"

“KRE will order suspensiopn of the LWA or

the construction permit unless the licensce
can establish that:

(1) Continued conatruction of the plant
is cssential to maintain a reliable supply of
encrg to the reliability region of which the
plant s a part, taking into account alterna=
tive available sourccs of supply (including
purchase power) historical reserve requirements
and available interconncctions for transmitting

powelr
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survey. As noted carlier, this information should be in hand by
Septenber 30,  The Cormission's det raination whether or not to rechen

all licenses will then be issued.

FOR THE HUCLEAR REGULATORY COMISSIC
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I o 1 FOUPT (Y
[ Sarvel J. Chilk
Secretary of the Commission

Dated at Washingten, ©.C.
this 13th d(*)' of ;\\;;'.,3:. 1976.
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