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NRC PLANS NEW RULEMAKING PROCEEDI!!G
| ON WASTE MAllAGEMENT IMPACT FOR REACTOR LICENSI!GN
,

l

f
The !!uclear Regulatory Commission said today tha't, follow-'

ing two recent court decisions, it has directed a thorough new!

! staff analysis--scheduled for completion by about September 30--
of the environmental impact of fuel reprocessing and waste
management associated with individual nuclear power plants.

|
.This is the first stop toward a public procecding to formulate,

a new rulo for acscsuing such impact.'

The Commission action was discloucd in a detailed policy
statement explaining how the NRC plans to handle its licensing
activities pending resolution of several questions raised by'
two July 21 decisions of the U. 4 Court of Appeals for the

District of Columbia Circuit. The decisions relate to how the
Commission considers the impact of reprocessing and waste dis- .

j posal in its reactor licensing process. The court held that
the present rulo governing that consideration must be more
fully documented and explained,

dho staff analysis, already under way, is intended to
provide that documentation and explanation. After completion
of the analysis, the Cottmission will begin a public proceeding
this fall to formulate a new rule governing reprocessing and
waste disposal considerations in licensing activitics.

The policy statement niado clear that this analysis and the
subsequent development of a rule represent "but one step in
national planning" for waste management. The Energy Research
and Development Administration plans to issue in draft form
next April a comprehensive environmental impact statem'ent on
waste management. Other measures under way include the NBC's
development of goals, objectives and general environmental!

criteria for wante managenent, and the Commission will pre-
para appropriato environmental impact statest.cnts as it con-
tinues developing its regulatory framework for waste
management.
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Pending completion of the staff analysis, the Consission'

does not intend to issue any new full-power operating licenses,
construction permits, or limited work authorizations. Some

types of licensing--such as fuel loading, limited power testing,
or construction permit amendments--will not necessarily bef

i

affected. For example, as the Commission noted in its policy
it believes that authorization for fuel loading andstatement,

low-power testing is not precluded by the court decisions. Con-

sequently, the NRC staff today is issuing licenses to two
utilities for initial loading of nuclear fuel and low power
testing not to exceed 1%. The utilities are Daltimore Gas and
Electric Company for Unit 2 of the Calvert Cliffs nucicar #

power station at Lusby, Maryland, and Public Servico Electric
and Gas for Unit 1 of the Salem nuclear generating station at
Salem, New Jersey.

When completed in September, the staff analysis may pro-
vide the foundation for additional NRC licensing. It also may

provide the basis for an interim rule under which licensing
activition could be resumed.

For the next several wcoks, the NRC staff and the licensing
4 boards will continue to process applications up to the point

of licensing.
'

I With respect to licenses which already have boon granted, -
I the Commission said it will determine, after it receives the

staff analysis, whether to initiato proceedings for the review
of individual licenses.

-

The licensos of the Vermont Yankoo Nuclear Power Corpora-
tion Plant at Vernon, Vermont, and Consumers Power Company's
Midland, Michigan Station were at issue in the Court of
Appeals' cason. The Commission said that since it has dator-
mined that the reprocessing and wanto managonent issue should
be treated generally by rule change rather than on an indi-
vidual plant-by-plant basis, it will ask a licensing board
to decide whether there should be modification or suspension
of these licenses pending issuance of a new rule, or a
possible interim rule. The ifconsing board has boon asked to
balance all factors in making that determination.

#-
. ,

.* ,

(Note to I:ditors: ,The policy statement is attached.)
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HUCLEAR RECULATORY C0!@11SS10tl
'

[DocketRM-50-3] .
,,

ENVIR0f;MEllTAL EFFECTS Of THE URANIUM FUEL CYCLE
.

General Statement of Policy

.

Two recent decisions by the United States Court of Appealn

for the District of Columbia Circuit raise significant questions

regarding the future cource of Commission licencing activities

over the coming months. The decisions are Natural llenources

Defenfie Council,'et al. v. NIIC, Noc. 74-1385 and 74-1506; and

Aeschliman, et al.,v. UllC, Noc. 73-1776 and 73-18G7 (July 21,

1976). The purpoco of this policy statement in to indicate hcu

the Commiccion intends to conduct its licencing act'ivition pend-

ing renolution of the neveral legal questjonn rained by the

deciclons. This statement is not intended to resolve, or indi-
,

1

|
cate any recolution of, the question whether the particular

licennen before the court in thene cases are to be continued,

mo:lified, or aunpended during the proceedinga called for; nince

the court refuned an explicit requent to set acido thone licennon,

the Comminnion'n view in that the court expects it to resolve

this question in formal proceed [ngs, in light of the facts and

the applicable law. Nor in this utatement intended to reficct

any ponition the Commincion may take in fuEther litigation in

thene canon.

.

_



E. . ;-- -- , _ . L . _ . ;-- , .. . . . . . 7, ; , ;; _ ,, ,, _ , _, , , - - , ,,_ , . . , , . . ... ,, _ ;,, ;z;, -- ; .-- ,, _ _ _ _ _ -

'
i

J.: .: O. o - .

. . . .

2-.

-

!
'

As this statement was in the final stages of preparation, the
i Commission received a proposal for rulemaking from the flatural Resources
i

iDefense Council concerning many of the issues discussed herein. Coments
;

on that proposal are solicited in a coordinate rederal Register notice, |

|

also published today. Initial consideration of the petition indicates

| that it varies in several respects from this policy statement. Some of
f

1
i

!
these variations (notably, rules proposed for' existing constructio' permits,n

1.llA's and operating licenses) may reficct differing legal interpretations;

however, in general, publication of ti,.e present policy statement will not'

j
*

. . .

..

irretrievably comit the Commission or others to a course inconsistent
t
!

with the proposals made. The Comission believes that the need for

immediate guidance to its staff and licensing boards, and to the
*

.
interested public, requires publication of the present, statement. The

,

Comission will carefu'ily consider the suggestions of the !GCC and, |
'

indeed, is aware that athers shou 1d have the opportunity to comment on ,

thesc ' proposals and to offer suggestions for implearnting the recent
. . , .

.

court of appeals decisions.
'

.

i llhile other questions were decided, the principal impact of the
,

court's opinions on Comission actions arises from holdings on three

relaicd points: '':,

1. A rule adopted by the former AEC in 1974 to codify
1

l the environmental effects of the uranium fuel cycle . i
;,n,

,

for individual light-water nucicar power reactors,'

*

10 CfR 51.20(c), was' inadequately supporte'd insofar'

1 as it treated the reprocessing of spent fuel and of .*

radioactivo wastes;
|

'
*

|
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2. The flational Environn. ental policy Ac,t of 1969 requires

analysis of these reprocessing and waste issues, either

through rulemaking or in individual licensing proceedings,

as a prerequisite to Coarission licensing of a nuclear power

plant;

3. If the Comaission wishes to revise its rule, it must do
,

so by procedures more demanding than the notice-and-comment

procedures required for informal rulemaking by the Administrative

procedure Act. (The cc. rt divided 2-1 on the question of

further procedures, Judge Tatten stating that notice-and-con: ant
'

procedurcs would suffice.)

Even though revisw of one or more of these rulings may be sought,

prudent and responsi:1e regulation requires immediate steps to further

analyze the reprocer.s'.r.g and' waste disposal issues. Accordingly, the

Commission's staff has been directed to review the existing literature -

thorough'ly and to prMuce on an expedited basis a revised and adequately

documented environ = otal survey en the probable contribution to the'

eny'.ronmental costs of licensing a nuclear power reactor that is

attributable to the reprocessing and waste management stages of the uranium

fuel cycle. It is expected that t,his. statement will be ready on or about.
~

| September 30, 1976.

The Conmission intends to reopen the rulemaking proceeding on the

Environmental Ef fects of the Uranium Fuel Cycle, Docket RM-50-3 for the

limited purposes of :

.
.

,- .
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1, Supplementing the record on'the reprocessing and
*

waste management issues; and

2. Determining whether or not.on the basis of the

supplemented record, Table S-3 of 10 CFR 51.20(d).

,

should be amended and, if so, in what respect.

The revised environmental survey just described, together with any

amendments to Table S-3 that may be proposed as a consequence of that

We under-analysis, will be the basis for these reopened proceedings.

stand the court to regard the procedures originally used as capable

of fully ventilating the issues involved, permitting a reasoned ,

-

Cosnission discussion and producing a valid rule.* These procedures,

.

.

The court understood, as do tie, that any such rule would be but*/ O.ne step in national planning for radioactive waste management.
The Energy Resecrch and Development Administration has undertaken

'

* *

a comprehensive environmental impact statement, now scheduled
for issuance in draf t form in April,1977. A variety of other

measures, including this agency's development of goals, objectives, and
. general environmental criteria for waste managerent, are also under

As the Comission then proceeds to develop its regulatory
.

way.
. framework for waste management, appropriate environmental impact*

statements vill be prepared. Obviously, areas of uncertainty
which may be developed by the present study will help to shape
these efforts.

.

c.,. .

j * .
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which included an oral hearing and questioning of witnesses by the

presiding panel, are set forth at 38 Fed. Reg. 50, January 30, 1973.

Alternative procedures, modeled on those to be employed by the Conmission

in its forthcoming GESMO hearings, have been suggested by the Natural

Resourccs Defense Council in the petition for rulemaking referenced

above. An election of procedures to be followed will be made in a forth-

coming notice of hearing, following the comment period on that petition,

which closes August 31, 1976.

While the extended rulemaking is in progress, the Conmission and

its ' licensing boards will be called upon to decide whether nuclear

reactor licenses can issue, and whether previously granted licenses

| should be suspended, rcodified, or set aside.
!

'
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In view of the court's recent decisions, the Commission has

concluded that no new full-power operating license, construction permit

or limited work authorization should be issued pending the developments to

be described below. This conclusion is based on recognition that the

grant of each of those authorizations, permits, or licenses is premised

upon the completion of an adequate environmental impact statement,

and that under the subject decisions, absent an acceptable substitute

for those portions of Table S-3 which the court has found inadequately

supported, the basis for a complete environmental impact statement will

not be in place.

The Conmission recognizes that this conclusion may have significant
. ..

impacts on the availability and costs of nuclear power facilities. At
~

present, two nuclear power plants are-at the stage where an operating

license might otherwise have been issued imminently; two plants will reach

that stage within the next four months. Additionally, a decision on
.

whether to issue construction permits for five power plants would in

all probability have been reached by the end of the year. The number of

plants affected by a cessation of licensing grows with time, and there

are obvious costs incurred when plants stand idle. Since existing

concepts for reprocessing and waste technology do not vary significantly
'

with the design of nuclear powe i' generating facilitics, it is extremely

| unlikely that the revised environmental survey will result in any

modification of these facilities. Only the''p'ossibility of discontinuing

their construction or use is likely to be at issue'. ,

' - - _ -- _-__1___n__
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The Commission does not believe that the licensing constraints
j
i

here announced must necessarily continue until a rulemaking employing

oral hearing procedures has been completed, a process which could take
"

If the revised environmental survey justifies, notice
fully a year.

and comment rulemaking can provide the basis for an interim rule which

. would be an adequate substitute for Table S-3 pending issuance of the

In addition to the revised environmental survey, the basis.

final ruic.-

for such an interim rule would' include an evaluation of the environmental
, impact of using that interim ruic as a basis for licensing until the

final rule is in place, and an assessment of the impact of a suspe.1sion . .

,

of further licensing during that'timo period. The Commission has ,
* .

directed its staff to deve' lop this information by September 30, 1976.
~

Since interim rulemaking would be accomplished through notice and ,

. comment procedures only, an interim rule might be promulgated as carly

. as December 1976, providing a basis for licensing at that time.
-

The Commission also has under consideration the possibility of a

future reques't to the court of appeals for a stay of its mandate, such

a request to be explicitly supported by an appraisal of the likely
.

*
.. It granted,

impact of the court's decision and of granti.ng the stay.
.

a stay so supported might also provide the basis for resumed licensing.
,

Finally, some Conunission licensing actions do not require prepara-

tion of an environmental impact statement, depending upon the circum-

stances. Sec 10 CFR 51.5(b). In these instances, which may include

*
..

.

.

'
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authorizations for fuel loading, low-power testi19, or amending a .

'

construction permit, the Commission's regulations require that an

environmental impact appraisal be undertaken in order to determine
~

10 CFRwhether an environmental impact statement must be prepared.
'

51.5(c). The absence of an ef fective Table S-3 would not preclude
.

licensing that is not dependent upon an environmental impact statement.
.

Consequently the Commission is instructing its staff and licensing

boards that they may continue to take such actions where an environ-
'

mental impact assessment has been made and has resulted in a determina-

tion that no environmental impact statement need be prepared. Sec.

-
. ,,,.

10 Cf.R 51.5, 51.7.
'

In all other instr.nces, the staff and the licensing boards shall

continue to process applications and hold hearings up to the point of,

but not including, licensing. llowever, in any contested proceeding,

reprocessing and waste management issues should be deferred pending

completion of the interim rulemaking, unless the evidentiary record on

those issues has aircady been completed and is adequate for decision.
.

The Commission wishes to avoid the needless duplication which proceeding

both by rulemaking and in individ,ual contested licensing hearings would

entail and the overall delay that wduld result. ilhere a proceeding is

uncontested, licensing shall nevertheless he deferred until the Commis-,o

sion has published the revised environmental survey, documenting the-
.

probabic contribution to the environmental costs of licensing a nuc1 car
.

I
e L
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power reactor which is attributabic to the reprocessing and waste .

inanagement stages of the uranium fuel cycle. These values may then be

used in reaching a llEpA cost / benefit assessment prerequisite to ;
,. .

,

licensing, similarly, where a license has been issued, but the action
r

has not become final within the Commission because of pending appeal or

possible Commission review, final action or review should be deferred
,

'

pending publication of the environmental survey; other issues, . including

as appropriate the issue of suspending activity under the license in*
. .''

- . . . '. ' ' '.

. . . ,

question, may be resolved in the int'erim.
.

!-

. . .
. .

With, regard to the Vermont Yankee and Midland licenses at issue-

in the two court of appeals cases, we agree with the view expressed by

the Conrnission's staff that questions of modification or suspension

should be resolved in formal proceedings in light of the facts and the
>

applicable law. Since we have decided that reprocessing and waste .

management issues sha:1d be treated generically by rulecaking rather
,

than on a case-by-case basis, the initial question on re:nand of the*

.

Vermont Yankee and Midland orders will be whether the licenses should be
.

continued, modified, or suspended until an inte'riin rule has been made

ef fective. In resolving this,, question, the Coninission intends to assign'

the matter to licensing boards with instructions to call for 6riefs from
The samethe parties followed by evidentiary hearings if necessary,*/

s

.

.*/ An evidentiary hearing on other issues will be required in Midland,'

barring further review. That hearing, however, should not be
commenced until the Midland decision has become final.

'

.
,
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question would arise on a request for a.show cause order seeking the

suspension or modification on fuel cycle rule grounds of any other
. ...

nuclear power plant license.-

. It is the Commission's understanding that resolution of this*

question turns on equitable factors well established in prior practice

and case law. Such factors include whether it is likely that significant

adverse impact will occur until a new interim fuel cycle rule is in,

place; whether reasonable alternatives will be foreclosed by continued

construction or operation; the effect of delay; and the possibility
,

that the cost / benefit balance will be tilted through .inc,reased investront.

See Coalition for Safe !!ucicar Power v.' AEC_, 463 F.2d 954 (D.C. Cir.1972);
.

' San Onofre, Units 2 and 3, 7 AEC 986, 996-97 (June 1974). General public

policy concerns, the need for the project, the extent of the itEPA

violation, and the timeliness of objections are also among the pertinent

considerations. See, e.g.,' Conservation Society of Southern Vermont inc,._
.

v. Secretary of Transportation _, 408 F.2d 927, 933934 (2d Cir.1974),

vacated on__other grounds and remanded, 423 U.S. 809 (1975); Greene_
,

.

County planning Board v. FPC, 455 F.2d 412, 424-425 (2d Cir.), cert.
.

denied, 409 U.S. 849 (1972); City of tiew York v. United States, 337 F.

Supp.150,163 (E.D.ll.Y.) (three-judge court).*].

.

":, .
..

,

' -

,. , 3

.

*/ In its petition for rulomaking, noticed today, the 11atural
Honources Dofonse Council suggents that the appropriato~

cource for the interim period concerning facilition which
hold offe.ct.ive 31cennen should bc as follows:

S

* rL
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Finally, even if no request for .susperision or modification of

an MIA, CP, or OL is roccived, the Conmission will nevertheless-

*

Of (Footnote continued)
Pacilition which roccived operating 'licensen~
IIEfor6"Jtily 2'17~197Ti ~

~~
-

HkTTVITT order sucponsion of the opera-~

ting license for any such facilitics unicss
the licensee can establish that:Continued operation of the plant ,

(1)is essential to maintain a reliabic supply
of energy to the reliability region of-

is a part, taking intowhich the plant
account alternative available cources ofhistori-supply (including purchase power) ,and availabic, cal roscrve requirements,
interconnections for trantimitting power;Continued operation of the facil-(2),

.ity will provide adequato protection for the -

public health'and safety, taking into accountassociated with
the health and safety problemstransportation, reprocccc-'

production, storago,ing, if any, and management or dispocal of all
nuclear fuel required for the plant and all
nuclear wastes-produced by the plant; Continued operation of the facility* *

(3)will not tend to foreclose, now or in the
impicmontation of alternativen to the

operation of this facility or to the decjyn, construction or operation of other facilities
future,

which may be considered following completion
of the review required by 10 CFR Section _ .

arid
(4) Continued operation of the facility

will not tend to irretrievably commit resources
to the production of nuc1 car fuel or the ntor-
ago, reprocenning , if any, management or dic-
posal of any nuclear wanten. construction ^Pac 111 tics which roccived"

permirn ornars pi liiFUi July"2T, .L976:
thiC WiYT order cuuponsi.op of the LWA or-'

the construction permit unless the licencoc
can cutablish thatContinued construction of the plant(1)in conential to maintain a reliabic supply of
energ" to the reliability region of which the *

is a part, taking into account alterna-planttive availabic sourcen of nupply (includinghistorical reserve requirements
purchane power),and available interconnections for tranumitting.
rpswer

-- -- _ - _ _ . _ _ _ _ _ _ - _ ___
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determine whether it should sua sponte initiate show cause proceedings
'

based upon information the Commission receives in the revised environmental

*/ (Pootnoto continued)
('2 ) Continued construction will not tend

to foreclose, now or in the future, implementa-
tic.n of alternativen to the design, construction
or operation of thin or other facilitien which
al ternatives may be concidered f ollowing co.nple- *andtion of the review required by 10 CPR ,_ ;

(3) Continued construction will not
tend'to irretrievably commit resourcen to
the facility.

As noted in the text immediately follouing this note,
we believe the appropriate time for 1RC consideration of
nun sponte, across-the-board initiation of chou cauce
proceedings to be when it han revolved from its staff its
revined and docun,ented annonnment of the reprocecning and
waste management innuen. While the innues of reprocensing
and waste management fully warrant nerious and timely
attention, no information now at hand calls for co drastic
a ntep in the brief period before thin analysis will be
available. Also, while the individual f actorn 11RDC sug-
gesta are among those re]evant to be addrconcd in neck-
ing a shou cause order or in any nhow caune proceeding,
the Comminsion cannot accept the cuggention that those .

factors are cumulative and must each be natisfied; its
own approved prior practice and entablinhed judicial pre-
cadent permit balancing of these factorn to determine
where the equitico of each particular: case lie.
In adopting thic approach, one inconcistent with the 11RDC
petition, the Commission in aware that neither 11RDC nor
other concerned parties have been formally heard. In

com'nenting on the 11RDC petition, any party intercated to
do no (including !!RDC) may" file comments addrenned to
the point. .

-
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As noted earlier, this information should be in hand bysurvey.

September 30. The Commission's det.raination t.'hether or not to reopen'

.

'

all licenses ulli then be issued.
. .

"
1

.

.

. , .
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Sec.retary of the Cortission *
. .

.

.

.

. Dated at 1.'ashingtor., C.C. .

this 13th day of Au;;st, 1976.
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