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CASE's NOVEMBER 15, 1985, INTERROGATORIES"

Introduction

CASE begins its speaking motion to compel by

setting forth a recitation of events prior to the

promulgation of the three interrogatories that are the

subject of the present motion.1 The recitation is not

1 CASE seeks relief upon by this motion only with
i respect to Interrogatories Nos. 12, 13 and 14 of the

set propounded by it on November 15, 1985. See " Motion
to Compel Responses to CASE's November 15, 1985,
Interrogatories" (" Motion") at 1, 3 & n.2.
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entirely accurate, and the Applicants therefore believe

it useful to set the matter more accurately in conte.Mt.

In a prior set of interrogatories,2 CASE called

for a number of documents and responses regarding the
,

! then and now in-process Comanche Peak Response Team

("CPRT") efforts. The Applicants filed responses

objecting to all of these insofar as they called for

in-process discovery of the CPRT activities.3

; At the November 12, 1985, pre-hearing conference,
;

) the Applicants offered two arguments to th9 Board.

First, assuming the question were entirely a 11.cter of

first impression and Board discretion, the Applicants

argued that in-process discovery of the work of people

who are performing expert analyses in anticipation of

pending litigation should be denied, in part because of
,

3 the inevitable interference with the doing of the work

2" CASE's 8/27/85 Interrogatories to Applicants
and Request to Produce."r

| 3" Applicants' Responses to ' CASE's 8/27/85
Interrogatories to Applicants and Request to
Produce'and Request for Protective Order" (10/22/85).

,
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(and the Applicants' ability to prepare their case)

that would result; in part because the notion of

discovery of the opinions of experts before the experts

have completed the formulation of their opinions is a

concept foreign to litigation -- either in the NRC or

in the federal courts, on which the NRC Rules of

Practice are based; and in part on the ground that,

since all of the CPRT files would someday be available

for inspection, the in-process discovery was hopelessly

premature.4 Since CASE would have -- after the CPRT

* CASE appears to approach an argument (it is not
clear whether the argument is actually advanced) to the
effect that, since the Applicants have stated a present
intention to waive at some future time any objections
to producing the entire CPRT working files, there has
been effected a present waiver of the protection of the
rules on discovery of experts. If that argument is
made, there is a simple cure: the Applicants will
modify their present intention to make a future waiver.
Regardless, the point remains that CASE has not even
attempted (much less succeeded) in making any case for
why it needs discovery now. The fact of the matter is
that, at the proper time, CASE will have all of the
discovery it is entitled to (perhaps more). Given
CASE's not unsurprising inability to demonstrate any
need for extraordinary in-process discovery, any case
for urging this Board to create new rules and depart
from established authority stands naked and fatally
weak.

CASE does not urge (and could not urge) the
argument that, in the absence of in-process discovery,
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efforts have been completed (and, therefore, are immune

from any interference) -- all the discovery that might

be had, this Board should not, we argued, condone such

pointless interference.

Second, the Applicants advanced a legal argument

to the effect that, given that the CPRT personnel are

all experts retained in anticipation of litigation, and

given that the recent NRC decisions are unanimous in

importing the federal rules on discovery of experts

into NRC practice, all discovery of CPRT is barred

until the Applicants had made a determination as to who

its witnesses are going to be (and then discovery is

only proper with respect to the " testifying experts"

its ability to conduct in-process audits of the work of
the CPRT is impaired. As an intervenor in an NRC
licensing proceeding, it is not CASE's function to
audit either the Applicant or the Staff. It is CASE's
function to propound specific contentiens on which it
wishes to advance already established positions. Any
assertion that CASE should have discovery so that it
can determine what its contentions should be is
contrary to law. E.g., Northern States Power Co.
(Prairie Island Nuclear Generating Plant, Units 1 and
2), ALAB-107, 6 AEC 188, reconsideration denied, ALAB-
110, 6 AEC 247, aff'd CLI-73-12, 6 AEC 241 (1973).
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and only in accordance with the precepts of Fed. R.

Civ. P. 26(b)(4)).

At the pre-hearing conference, the issue having

been squarely joined on several of the interrogatories

and document requests then pending before this Board,

CASE argued (by its representatives in both of the then

pending dockets) in opposition. The Board granted none

of CASE's requests for in-process CPRT discovery during

the pre-hearing conference, and it granted none in its

subsequent order of December 23, 1985, disposing of

those issues that remained open at the close of the

pre-hearing conference.

CASE now argues that in connection with one of

those prior interrogatories "[th'e] Board did not

accept the Applicants' position . The. . . . . .

deficiency paper [5) information was specifically

5In the terminology employed by the CPRT, a
" deficiency" is a design or construction deviation that
has been determined to be " safety significant"
(employing a definition of " safety significant" that is
substantially more rigorous than that employed by the

-5-
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permitted by this Board." Motion at 2. Putting aside

that it is not clear what CASE is trying to prove by

this line of argument, CASE has misstated the facts.

*

What happened is that the Applicants objected to having

to search for and produce, in-process, any CPRT files

that might contain " deviation paper," but noted that a

'
partial answer to the request would include the non-

CPRT NCR process (since the Applicants' procedures'

require that an NCR be written for the deviations

identified by CPRT).s The Applicants made no objection

; to producing the NCRs; no objection was overruled and

| no argument was rejected. Tr. 24,257.

Following the prehearing conference, CASE filed

additional interrogatories, including the three at

.

NRC Regulations for regulatory purposes). We don't
know whether CASE's use of the term " deficiency paper"
is intended to limit the scope of what it is seeking to

| only the documents concerning deficiencies, or whether
CASE is intending to refer to " deviation paper" despite
misuse of the terms. We assume the latter.,

8" Applicants' Responses to ' CASE's 8/27/85
Interrogatories to Applicants and Request to
Produce'and Request for Protective Order" (10/22/85) at
19-20; Tr. 24,249-50 (11/12/85).

'
;

I
i
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issue here. Each seeks information regarding the

number, identity and activities of experts retained by

the Applicants. In addition to the erroneous argument

that the Board has "already ruled that the Applicants

are not entitled to delay in (the] production of

deficiency paper" (Motion at 5), CASE argues (1) that

notwithstanding the unanimity of the recent NRC cases

on the point, Fed. R. Civ. P. 26(b)(4) has no
application in NRC litigation and should be ignored by

this Board, and (2) that, even assuming applicability

of the federal rules, the CPRT personnel are outside of

the protection of those rules because the CPRT

personnel are performing some " dual function" that

renders them' totally outside of the scope of the

protections of the rules on discovery of experts. CASE

is equally in error on both arguments.7

_

7 It is noteworthy that CASE makes no response to
'

the first line of argument offered during the pre-
hearing conference, namely that wholly apart from rules
prohibitions, in-process CPRT discovery would not be a
wise exercise of this Board's discretion.
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I. THE FEDERAL RULES OF CIVIL PROCEDURE GOVERNING
DISCOVERY OF EXPERTS APPLY IN THIS PROCEEDING

CASE premises its major argument on the

proposition that the provisions of Fed. R. Civ. P.

26(b)(4) have no application in NRC litigations. "In

short, the provisions of Rule 26(b)(4) were

deliberately not included by the Commission in its

Rules of Practice and . . use (of those provisions].

in this proceeding to avoid relevant discovery is

improper." Motion at 7.s In support of this

sThough CASE nowhere so acknculedges, this very
" deliberately not included" argument has been rejected
in the precise context now at issue:

"To begin with, the application of a
federal rule of civil procedure in a licensing
proceeding is not precluded by the mere absence
of an analogous NRC rule of practice. To the
contrary, the Appeal Board has followed federal
rules and practices where no analogous NRC rules
exists. In considering whether to follow. . .

the federal guidance, a Board should determine
whether the situation before it is analogous to
the situation the federal rule governs and
whether the policy rationale underlying the
federal rule is persuasive. Applicants'. . .

assertion that Rule 26(b)(4)(B) has been
' expressly excluded from the Commission's
discovery scheme' is unsupported. (Emphasis

-8-
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proposition, CASE offers one licensing board decision

(General Electric Co. (Vallecitos Nuclear Center,

General Electric Test Reactor), LBP-78-33, 8 NRC 461

(1978)), together with the argument that, since the

provisions of the federal rules were in existence when

the Rules of Practice were promulgated by the

Commission, the absence of a cognate provision in the

Rules of Practice signals conclusively the Commission's

rejection of those provisions as properly applied in

NRC litigation. In point of fact, however, the latter

argument is simply a repetition of the Vallecitos ratio

decidendi that has been considered and rejected by

three decisions subsequent to Vallecitos, and CASE is

therefore relegated to the single argument that a prior

added.) We have no evidence that the. . .

Commission deliberately chose to exclude the
principle of Rule 26(b)(4)(B) from its Rules of
Practice."

Carolina Power & Light Co. (Shearon Harris Nuclear
Power Plant, Units 1 and 2), LBP-83-27A, 17 NRC 971,
978 (1983).

-9-
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i- Board. rejected application of Fed. R. Civ. P. 26(b)(4)
and therefore this Board should, too.'

;

Countervailing, we submit, are the following

points: First, the Vallecitos decision's authoritative

I value is significantly undermined by the fact, as CASE

acknowledges, that.all of the decisions subsequently

rendered on the point have rejected the Vallecitos
I

conclusion. Vallecitos is therefore badly outnumbered.

; Second, the Commission has allowed the post-Vallecitos

unanimity to stand unmodified, either by adjudicatory

review or amendment to the regulations. We submit

that, were the Commission of the view that the

licensing boards were routinely and unanimously

ignoring its " deliberately not includ[ing]" Fed. R.

Civ. P. 26(b)(4) in the Rules of. Practice, the

Commission would have amended the Rules. The
,

; ' CASE omits to note, though the point is made in
some of the decisions its cites, that the Appeal Board
has regularly followed federal rules and practices
where an analogous NRC rule did not exist, and, indeed,
the Appeal Board has fashioned a test for such

I situations that CASE does not address. See infra at
note 11.>

1
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Commission has not done so, and application of the

conventional precepts of statutory construction leads

to the conclusion that the subsequent licensing boards',

decisions accurately reflect the Commission's

preference.18 Finally, consideration of the policies

behind the Federal Rules reveals, as the subsequent

decisions have concluded, that those policies are

equally applicable in NRC litigation, as three

different licensing boards have recently held.12

18 The Commission, of course, exercises
legislative (i.e., rulemaking) as well as adjudicatory
functions vis-a-vis the Rules of Practice. The
analogous principle of statutory construction is that
when the legislature has allowed consistent
interpretations of a statute to remain unaltered by
legislative correction, the interpretations acquire a
legislative imprimatur. E.g., Illinois Brick Co. v.
Illinois, 431 U.S. 720, 736 (1977): "[W]e must bear in

'
mind that considerations of stare decisis weigh heavily
in the area of statutory construction, where Congress
is free to change this Court's interpretation of its
legislation." See also General Dynamics Corp. v.
Benefits Review Board, 565 F.2d 208, 212 (2d Cir.
1977); Levine v. Commissioner, 526 F.2d 717, 722 (2d

; Cir. 1975); Sutherland Statutory Construction $ 40.05
(1984 Rev. at p. 362).

11Vallecitos contains no assessment of the
policies underlying Fed: R. Civ. P. 26(b)(4), which

[

-11-
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The bottom line, therefore, is that each argument

that CASE now advances has been explicitly rejected by

at least one licensing board, that the applicability of

Fed. R. Civ. P. 26(b)(4) in NRC proceedings is now

well established, and that, wholly apart from prior

omission appears itself to be inconsistent with the
obligation, when considering such a question, to make
" inquiry into whether the situations [i.e., federal
court litigation and NRC litigation) are truly
similar." Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-379, 5 NRC 565, 588 n.13 (1977). The
Seabrook, Shearon Harris and Kerr-McGee decisions, on
the other hand, each consider whether the substance of
the federal policy is applicable to NRC licensing
before concluding that the rule should be imported:

"We have examined the history of Rule
26(b)(4) and find that the situation it seeks to
protect is analogous to this situation. Rule
26(b)(4) differentiates between experts whom the
party expects to call as witnessss and those who
have been retained or specially employed by the
party in preparation for trial. The Notes of the
Advisory Committee on Rules explain that
discovery of expert witnesses is necessary,
particularly in a complex case, to narrow the
issues and eliminate surprise, but this purpose
is not furthered by discovery of non-witness
experts.

"We find in this case the same concerns
that Rule 26(b)(4) was intended to address.
Discovery of NECNP's non-witness experts will not
narrow the issues nor eliminate surprise at

-12-
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decisions, CASE has offered no compelling argument

(indeed, it offers no argument whatsoever) why the

salutory precepts of the federal rule are any less

applicable in NRC licensing than in the regular

litigation fora. There has been offered, in short, no

reason whatsoever why this Board should take up CASE's

invitation that it depart from the unanimous post-

' Vallecitos view of the licensing boards that have

considered this issue.

;

trial. Therefore, discovery of the content of
the advice of NECNP's non-witness experts is
denied.

"NECNP also cites' federal decisions in
support of its position that the identity of its
non-witness experts is also protected by Rule
26(b)(4) and the the policy concerns which
prompted these decisions are applicable to this
NRC licensing proceeding. . . . The Board agrees
with that analysis. Therefore, discovery of the
identity of NECNP's non-witness experts is also
denied."

Public Service Company of New Hampshire (Seabrook
Station, Units 1 and 2), LBP-83-17, 17 NRC 490, 497
(1983). Reaching the same conclusion on similar
analyses are Carolina Power & Light Co. (Shearon
Harris Nuclear Power Plant, Units 1 and 2), LBP-83-27A,;

17 NRC 971, 978 (1983), and Kerr-McGee Chemical Corp.
(West Chicago Rare Earths Facility), LBP-85-38, 22 NRC
604, 609-10 (1985).

:
1
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| II. THE RESPONSE TO EACH OF THE INTERROGATORIES WAS ;
CONSISTENT.WITH THE RULES' '

CASE makes no separate argument for each of the

three interrogatories that are the subject of this

motion. Rather, it treats the three interrogatories as

a single group and it confines its argument on the
>

propriety of the interrogatories, assuming the federal

rules on discovery of experts do apply, to. a

generalized assertion that the CPRT personnelta are

" dual. function" persons and therefore not subject to
the protections of the rules. Motion at 9-15. CASE's

'

arguments break down into two assertions: (1) that the

i CPRT experts, because they have been charged with other

duties, are entitled to no protection under the rules

| whatsoever, and (2) that even if the CPRT experts are
!

i entitled to protection as experts, their observations
~

1

made during the course of the examinations

.

1

5

j 12While the interrogatories were not limited to
'

CPRT personnel in the scope of the information called -

for, CASE's arguments in support of the motion to
compel are so limited. We therefore assume that,
insofar as the interrogatories extended beyond CPRT,<

they are not pressed.*

i

; -14-
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undertaken in order to formulate their opinions are,

'
matters of discoverable " primary fact." Neither of the

arguments holds water as applied to this situation.
,

'

| A. CASE has Identified No Collateral CPRT'

Function, And, if it Had, Discovery
! Would be Permitted Only as to the
l Collateral Function (If Relevant and

Not Otherwise Privileged)

CASE's dual function argument is based on the

! discussion in Kerr-McGee Chemical Corp. (West Chicago

| Rare Earths Facility), LBP-85-38, 22 NRC 604 (1985), to

the effect that:

"We recognize that an expert may ' wear twoJ

hats,' that of an actor at first, and then of a
'

litigation consultant. 'The test to be. . .
' applied is whether, in light of the nature of the
i documents and factual situation in a particular
3 case, the experts and their information can

fairly be said to have been obtained or acquired4

i because of the prospect of litigation.'"

22 NRC at 611-15. Yet the discussion and resolution of

the matter in Kerr-McGee makes it plain that nothing

said by the Kerr-McGee board would have been considered'

] by the Board to exclude the CPRT personnel from the
,

protection of the Rule.,

:

As applied, the two determinants of whether an
,

j expert's activities fall outside of the protection of

the rules are scope and timing. As to scope, the4

I t
*

i

15--
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material that is discoverable must be distinct from the

subject matter of what the expert is doing vis-a-vis

the litigation. As to timing, work that is

simultaneously serving two functions, one of which is

litigation related, is (to the extent performed after

the witness was engaged for the litigation) entirely

non-discoverable. This is clearly illustrated by the

very authority CASE cites: in the only one of the

several situations presented to it in which the Kerr-

McGee board found the rules' protection not ayailable,

it was because the expert had been hired before the

litigation was commenced in order to meet a regulatory

requirement that existed outside of the litigation. 22

NRC at 615. Even then, only the pre-litigation work

was discoverable; all work that was done by the same

person, with respect to the same subjects, was subject

to the protections of the rule after the litigation was

commenced:

" Work done by Stearns Catalytic on these
matters falls in the category of that required in
the normal course of Kerr-McGee's relationship
with the NRC and should not be shielded from
discovery. However, other work performed after
the notice of opportunity for hearing, directed
toward this litigation, should be shielded."

-16-
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Id.
CASE atrives to fit into this situation by

contending that all of the present work of the CPRT is

work that the Applicants would have done anyway, to

meet a regular non-litigation requirement, even if this

litigation had never commenced. But the assertion is

plainly erroneous on its face, and the materials quoted

; by CASE to support the notion do not do so. The CPRT
.

was commissioned after the litigation commenced, and it

was commissioned to deal with issues raised during the

litigation, including the Staff's inquiry into matters

raised during the litigation. The issue being

considered by the CPRT, moreover, is a matter that is

within the exclusive province of this Board to decide

(namely, whether there is reasonable assurance that no

undetected and uncorrected safety-significant

construction, design or testing deficiencies exist in

the facility, which is simply the licensing standard

that this Board will apply in reaching a decision on

Contention 5). In Kerr-McGee, the expert was

originally retained to deal with a matter within the

purview of the regulatory staff (and which to a certain

extent remained with the regulatory staff wholly apart

-17-

.- -_- .._- _- _. .--



_ . - . _. _..- . _..___ - - _ _ _ _ _ . . _ _ _ . . _ _ _ _ . . - . _ _ . . _ . _ _ _- .. .. _ . _ _ _ . _ _ __

'

. . .

!

4

1

from the convocation of the licensing board). Per

] contra in this case, and without intending to denigrate
i
'

the importance of the Staff judgments on the adequacy

j of the CPRT effort and the quality of CPSES

construction, design and testing, as a legal matter the
I
i role of the Staff with respect to Contention 5 is that

of a party, not a tribunal. Indeed, even if one viewed

Staff concurrence on any new or revised designs,

analyses or inspections of record to be a " collateral"

matter foreign to the litigation (a proposition we

submit is dubious on its face), the fact of the matter

is that the CPRT is performing no designs, analyses or

inspections of record. CPRT is, to state the matter

again, the means by which the Applicants intend to

present their case on the issues.now before this Board.

The argument that CPRT is addressing itself to relevant

non-litigation matters cannot be sustained.13

1

b

i 13In fact, the argument that because CPRT may be
addressing itself to non-litigation as well as;

i

i

t

&

a
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{ Nor do the statements of Mr. Spence or SSER 11

; suggest anything to the contrary. The former presents
,

j the candid and quite appropriate view of the chief

executive officer of the lead applicant that the issues
I

raised by this litigation are of concern and that
,

ultimately he, as well as the Board, must be convinced

! that the " capable of being operated. safely" standard

has in fact been met. This is, we assume, always.true

of responsible nuclear management. Likewise, the

statements contained in SSER 11 are the Staff's request

j for Applicants' response to certain issues so that that
i

:
a

litigation matters does nothing to undercut the shield
upon discovery of materials prepared for litigation.

| Nor does it (or could it) create additional discovery
rights for CASE because, to the extent that CPRT might
be performing tasks related to matters outside the-

scope of Contention 5, by definition such matters are
outside the scope of discovery permitted under the
Rules of Practice in the first place. CASE's arguments,

in this regard are self-defeated first by CASE's
failure to identify the specific areas that it contends

i are both matters of CPRT endeavor and outside the scope
| of the matters for litigation, and then by its failure

to explain how any such matters are nevertheless
; relevant for discovery in the same litigation. The

Kerr-McGee situation, where the expert was retained,
and began work, prior to the commencement of
litigation, does not aid CASE here.

i

t

-19-
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Staff may formulate the position it proposes to take in

the litigation. At most, these statements reflect
.

additional reasons why CPRT should be afforded the

ability to execute without pointless interference and

delay the scope of work with which it is charged in

connection with the pending litigation. By no stretch

of even a fertile imagination do these statements

demonstrate a scope function of CPRT wholly collateral

to the issues raised by Contention 5.,

The bottom line of the CPRT is that the experts

comprising that effort were retained as a direct result

of the course of this litigation. It may be true that

convincing this Board that Contention 5 should be

rejected may also involve, as a practical matter,

convincing the Staff of the same thing, and it may be

true that TUGCO management intends to review CPRT
,

conclusions and render its own judgment, but neither of

I these propositions undercuts one whit the protection to
1

which the CPRT personnel are entitled from discovery;

under the federal rules as experts retained in

| anticipation of litigation.

*

,

*
,

1
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B. The CPRT is Not Engaged in Witnessing
Primary Facts, as the Concept is Relevant to
Fed. R. Civ. P. 26(b)(4)

CASE's " primary facts" argument is, in context,

nothing but an attempt at bootstrapping. It is true

that a witness to a car crash is not immunized from
discovery as to what he saw at the time of the crash

just because he happens to be an accident

reconstruction expert and is later retained in

connect $on with litigation over the crash. This does

not translate into a precept that an expert, hired to

formulate an opinion about matters involved in a

litigation and who goes into the field to perform

experiments, take measurements, or otherwise obtain

data needed in order to formulate the opinion, is --

with respect to the data gathering function -- beyond

the pale of the federal rules on discovery of experts.

Indeed, CASE's assertion proves too much: were it true

that all data-gathering by experts is freely

discoverable, the language in the same faderal rules

governing and regulating the discovery as to facts

known to testifying experts would be wholly nugatory

.
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and there would never be any protection for non-

testifying experts as to matt"ers of fact.24

A rule of court should not be interpreted in a

fashion that would render some of its language

nugatory, and we know that under the federal rules,

discovery _as to a non-testifying expert -- including as

to his data-gathering -- is generally barred

altogether.

C. The Responses to Interrogatories
Nos. 12, 13 and 14 were
Proper and Unobjectionable.

Since CASE premises its arguments entirely on the

theories of " dual purpose" and " primary facts," neither

of which aids its cause, there is no need to dwell upon

the specifics of the three interrogatories in question.
,

.

14 CASE's reference to the Lipinsky situation,
rather than aiding its arguments, only serves to
underline the distinction between the proper
application of the " primary facts" notion and the
prohibited discovery of data-gathering by an expert
retained in connection with litigation. One need go no
further than the language quoted by CASE at Motion 13-
14 n.10 to determine that the basis for the Board's
ruling in that situation was its determination that the
memorandum in question came before Mr. Lipinsky was
retained as an expert in connection with litigation.
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With respect to Interrogatory No. 12, the Applicants

have yet made no judgment as to which experts will be

employed as witnesses, and therefore no discovery

regarding experts is proper, including identity,

existence or number,until such a determination has been

made. (Kerr-McGee,_ supra, 22 NRC at 616.) Given that

even identity or existence cannot be discovered, it is

plainly impermissible to inquire of non-testifying

experts whether they are " persons working for

consultants, contractors and subcontractors" as does

Interrogatory No. 13. Id. With respect to

Interrogatory No. 14, since the terms of the

interrogatory called for information only with respect

to persons " identified in the answer to Question 12 and

13," no answer is required if no persons are required

to be identified by Interrogatories Nos. 12 and 13.

Beyond that, Interrogatory No. 14 calls for an

impossible speculation. It also misses the mark of the

legitimate inquiry that might be made of any retained

expert: "Was the expert retained in anticipation of

litigation?" (Kerr-McGee, supra, 22 NRC at 614-15.)

If he was, the answer to a speculative inquiry aoout

what might have been done under a set of facts that did
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not occur (and, frankly, at this point in time is

difficult to imagine) is irrelevant.

Conclusion

For the foregoing reasons, CASE's motion to

compel should be denied.

Robert A. Wooldridge
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