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Dr. Thomas B. Cochran, Ph.D. DOCKET I gERVICE
Director, Nuclear Program
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1200 New York Ave., N.W.
Suite 400
Washington, D.C. 20005

SUBJECT: DIRECTOR'S DECISION ON NATURAL RESOURCES DEFENSE COUNCIL'S
10 CFR 2.206 PETITION

Dear Dr. Cochran:

By letter dated January 8, 1997, you submitted to the U.S. Nuclear Regulatory
Commission, on behalf of the Natural Resources Defense Council, a Petition,
pursuant to 10 CFR 2.206, requesting that NRC take action regarding Envirocare
of Utah, Inc. Specifically, you requested that NRC immediately revoke any

,

| license or licenses, or cause the State of Utah to revoke its Agreement State
license or licenses, held by Envirocare of Utah, Inc. (Envirocare), Khosrow
Semnani, or any entity controlled or managed by Khosrow Semnani; prohibit the
future issuance of any license by NRC, the State of Utah, or other NRC

,

Agreement State, to Khosrow Semnani or any entity with which he has a|
|

significant affiliation; and suspend Utah's Agreement State status until the
State of Utah can demonstrate that it can operate the Utah Division of'

Radiation Control in a lawful manner. As a basis for this Petition, you
! asserted that an article in the December 28, 1996, Salt Lake City Tribune

reported secret cash payments made by Mr. Khosrow Semnani, president of,

I Envirocare, to Larry F. Anderson, then Director of the Utah Division of
Radiation Control, and the State of Utah's subsequent initiation of a criminal
investigation into the matter. ;

-NRC's response to your request regarding the Agreement State program is
provided in Enclosure 1. The Director, Office of Nuclear Material Safety and
Safeguards, has completed his review of the other issues raised in your

| Petition. For reasons explained in the-enclosed Director's Decision D0-97-02,,

dated February 5, 1997 (Enclosure 2), your request has been denied. Although'

the NRC is concerned about the implications raised by the issues identified in
your petition, at this time we do not believe that specific information exists

| to take the action requested in the petition. We will be closely monitoring
the investigations of this issue being conducted by the State of Utah to
ensure that we are aware of any information that may warrant action on our
part. In addition, you are free to submit another petition when additional

,

: facts may be available to you on this issue.

As provided by 10 CFR 2.206(c), a copy of this' decision will be filed with the
Secretary of the Commission for the Commission's review. As provided by this ,

'

regulation, the Decision will constitute the final action of the Commission 25
days after the date of issuance of the Decision unless the Comission, on its

i
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i own motion, institutes a review of the Decision within that time. In
! addition, a copy of the notice that is being filed for publication with the

Office of the Federal Register is also included as Enclosure 3 for your ,

information. 1

Sincerely,

MY-

Hugh L. Thompson, Jr
i

Acthg Executive i er or i

for Operations I

i Enclosures: As stated (3)

i cc: W. Sinclair, Director, Division of Radiation Control, Utah
! C. Judd, Executive Vice-President, Envirocare
,
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i NRC STAFF EVALUATION OF NATURAL RESOURCES DEFENSE COUNCIL

| REQUEST TO SUSPEND SECTION 274 AGREEMENT WITH THE STATE OF UTAH

I

I. INTRODUCTION ,

In a letter dated January 8,1997, Dr. Thomas B. Cochran, of the Natural
,

Resources Defense Council (NRDC), requested under 10 CFR 2.206 of the'

Commission's regulations, that, among other things, NRC suspend its
,

... agreement with the state of Utah under which regulatory authority has beeni "

transferred from the NRC to the Utah's Bureau of Radiation (Division of
Radiation Control), until the state of Utah can demonstrate that it can
operate the Bureau of Radiation (Division of Radiation Control] in a lawful
manner, and without the participation of licensees, or employees of licensees,
in Bureau of Radiation [ Division of Radiation Control] oversight roles." In
addition, NRDC requested that the NRC immediately cause the State of Utah to
revoke its licenses to Envirocare, Khosrow Semnani, its President, or anyg
entity controlled or managed by Mr. Semnani and prohibit the future issuancei

of-any license by the State of Utah to Mr. Semnani or any company or entity
| that he owns, controls, manages, or-with which he has a significant

affiliation or relationship. As a basis for NRDC's request, Dr. Cochran
asserted that a December 28, 1996,-article in The Salt Lake Tribune reported
that'between 1987 and 1995 Mr. Semnani made secret cash payments to Mr. Larry
F. Anderson, who served as Director of the Utah Division of Radiation Control

|- from 1983 until 1993. The' article also reported that the Utah Attorney
General's office has initiated a criminal investigation into the matter.
Although NRDC's requests that NRC suspend its agreement with the State of,

' Utah, or cause the State of Utah to revoke licenses that it issued, do not
squarely fall within the scope of catters ordinarily considered under NRC's

'10 CFR 2.206 process, the staff has ovaluated the merits of NRDC's request.'
The staff's evaluation of these aspects of NRDC's request follows.

II. BACKGROUND

Section 274 of the Atomic Energy Act (AEA), as amended, provides the statutory
basis under which NRC can relinquish certain of its regulatory -

responsibilities to the States. This makes it possible for States to license
| and regulate the possession and use of byproduct material, source material,

and special nuclear material in quantities not sufficient to form a critical
mass. The mechanism for NRC to discontinue and a State to assume authority to

!

|

' NRC Manual Directive 8.11, " Review Process for 10 CFR 2.206 Petitions,"
i
' issued September 23, 1994 (revised December 12, 1995), states that the scope
; of the 10 CFR 2.206 process is limited to requests for enforcement action
; against licensees or entities engaging in NRC-licensed activities. But see

State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of
|

1954, as Amended), D0-95-1, 41 NRC 43 (1995).
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regulate the radiological health and safety aspects of nuclear materials is an
agreement signed by the Governor of the State and the Chairman. Before

.

entering into such an agreement, the Governor is required to certify that the!

| State has a regulatory program that is adequate to protect public health and
safety. In addition, the Commission, by statute, must perform an independent
evaluation and make a finding that the State's radiation control program is
compatible with NRC's, complies with the applicable parts of Section 274 of

|
'the AEA, and is adequate to protect public health and safety. J

.

The AEA was amended in 1978 to require, among other things, that NRC
| periodically review Agreement State programs to determine the adaquacy of the

program to protect public health and safety and compatibility with NRC'sI

regulatory program. Section 274j. of the AEA provides that NRC may suspend or
terminate its agreement with a State if the Commission finds that such
suspension or termination is necessary to protect public health and safety.
As mandated by the AEA, NRC conducts periodic, onsite reviews of each
Agreement State program. The results of these reviews are documented in a
report to the State. The report indicates whether the State's program is
adequate to protect public health and safety and also whether the program is
compatible with NRC's regulatory program. In some past cases, the State is
informed that the findings on adequacy and compatibility are being withheld
pending further review by NRC and the resolution of outstanding issues.
Currently, concerns identified in Agreement State program reviews that do not
result in program suspension or termination, result in findings of adequacy,
with improvements needed, and a finding of compatibility or incompatibility. |

The State of Utah originally became an Agreement State on April 1,1984. At
that time, the State chose not to include authority for commercial low-level
radioactive waste disposal in the Agreement. However, on July 17, 1989,
Governor Norman H. Bangerter of Utah requested that the Commission amend the
Agreement to provide authority for Utah to regulate commercial low-level
radioactive waste disposal. NRC conducted an independent review of Utah's
program for controi of radiation hazards with respect to low-level radioactive
waste disposal anJ determined that the State met the requirements of Section
.;!74 of the AEA and that the State's statutes, regulations, personnel,
licensing, inspection, and administrative procedures were compatible with
those required by the Commission and were adequate to protect public health
and safety. The amendment to the Utah Agreement became effective on May 9,
1990, 55 FR 22113 (May 31, 1990).

III. DISCUSSION

NRDC requested suspension of the Agreement with the State of Utah based on-
newspaper reports that Mr. Anderson, Director of the Utah Division of
Radiation Control from 1983 to 1993, received secret cash payments from Mr.
Semnani, President of Envirocare. The relationsnip between Mr. Anderson and
Mr. Semnani is being investigated by the Utah Attorney General's office. In
addition, Mr. Semnani was appointed by the Governor of Utah as a member of the
State's Radiation Control Board. NRDC requested that licensees should not be
allowed to serve on State radiation control advisory boards,

;

i

2
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Pursuant to Section 274 of the AEA, NRC relinquished its regulatory authority
for the licensing of the use of certain radioactive material to Utah and
therefore has no direct authority over licensing of these activities in Utah.
However, NRC does have authority to terminate or suspend Utah's Agreement

,
State program under certain conditions pursuant to 274j. of the AEA. Section

L 274j. states:

? |

| The Commission, upon its own initiative after reasonable notice '

| dnd opportunity for hearing to the State with which an agreement
under subsection b. (of this section] has become effective, or
upon request of the Governor of such State, may terminate or
suspend all or part of its agreement with the State and reassert
the licensing and regulatory authority vested in it under this
Act, if the Commission finds that: (1) such termination or

| suspension is required to protect the public health and safety, or
'

(2) the State has not complied with one or more of the
requireme ts of this section. The Commission shall periodically
review such agreements and actions taken by the States under the
agreements to insure [ sic] compliance with the provisions.of this
section.

| Based upon these periodic reviews, or upon special reviews conducted for
'

cause, before suspension or termination of an agreement the Commission must
| find that: (1) termination or suspension of a State's program is required to

protect the public health and safety, or (2) that the State has not complied'

with one or more requirements of Section 274 of the AEA (e.g., the requirement
for the State program to be compatible with the NRC program). Section 274j(2) l

| of the AEA,' as amended, grants the Commission emergency authority to i

temporarily suspend all, or part, of its agreement with a State without notice !
;

l or hearing if an emergency situation exists requiring immediate action to
protect public health and safety and the State has failed to take steps to
contain or eliminate the cause of danger within a reasonable time.

NRC has conducted six reviews of the Utah Agreement State program since Utah
became an Agreement State in 1984. The most recent review of the Utah program
was conducted on June 13-17, 1994. In fact, two separate reviews were

,

| conducted at that time. The routine Utah radiation control program review was
conducted in conjunction with a pilot program entitled the Integrated
Materials Ferfomance Evaluation Program (IMPEP) in which common performance

| indicators were used to evaluate both the NRC Regional Office and the
' Agreement State programs. The review team consisted of six staff, including
| two NRC staff from the Division of Waste Management to participate in the
| review of Utah's low-level radioactive waste management regulatory program.
! The most recent reviews of the Utah program were conducted after Mr. Anderson
! had left the program.
.

The most recent review included evaluations of program changes made in!

( response to previous review recommendations (including recommendations
L concerning the State's low-level radioactive waste disposal program), review
: of the State's written procedures and policies, discussions with program

management and staff, technical evaluation of selected license and compliance
files, accompaniment of a State inspector, review of the State's incident and

3
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allegation files, and the evaluation of the State's responses to an NRC
questionnaire that was sent to the State in preparation for the review. In

i

addition, portions of the review covered the Utah low-level radioactive waste i

regulatory program and included review of open items identified in NRC staff
correspondence sent to the State following dispatch of the previous NRC review
letter. Based on these reviews conducted in 1994, the Utah program for
agreement materials was found adequate to protect public health and safety and 1

was found to be in accordance with the provisions of Section 274 of the AEA. l

In light of the foregoing, the issue now is whether the controversy |
surrounding the relationship between Mr. Anderson and Mr. Semnani poses a |
safety concern of such significance as to require NRC to begin the process to |
revoke or suspend Utah's Agreement State program. NRC has deteri ned that it j
does not have a basis to initiate such action at this time. NRDC has not I

provided NRC with any information that would suggest that an immediate public |

health and safety issue exists. As Dr. Cochran notes in his request, the Utah
State Attorney General has initiated a criminal investigation into the matter
of the relationship between Mr. Anderson and Mr. Semnani. Absent specific
information suggesting a public health and safety concern, NRC believes that
it would be premature to initiate the requested subject action pending
completion of this investigation. NRC intends to follow the investigation
closely. If at any time NRC receives information of public health and safety
concerns during the investigation or upon its completion, or receives such
information from other sources, including NRC's ongoing Agreement State
oversight actSities, NRC will evaluate this information and take such action
as is warranted. NRC is required by law to continue tc review the Utah
Agreement State program for adequacy and compatibility.

Envirocare currently has a radioactive materials license from the Utah
Division of Radiation Control (formerly the Bureau of Radiation) and is
authorized to receive waste under the conditions of that license. In
accordance with State rules, the license is currently undergoing review by the
State for a five year renewal. The license renewal application was submitted
to the State on January 29, 1996, by Envirocare. The Utah Division of
Radiation Control has indicated it is reviewing responses to the first set of
interrogatories on the application, and it continues to inspect and monitor
the Envirocare site. The State of Utah has offered, and NRC has accepted, a
briefing on the status of the license renewal review. NRC intends to follow
the State's license renewal review.

NRDC also requested that NRC suspend the agreement with the State of Utah
until Utah demonstrates it can operate its radiation control program without
the participation of employees of licensees in an oversight capacity.
Mr. Semnani was appointed by the Governor of Utah to serve as a member of the
State's Radiation Control Board. In previous Utah program reviews, NRC has
recommended to the State that it develop formal conflict-of-interest
procedures in coordination with the Attorney General's office. The staff is
satisfied that the State has adopted conflict-of-interest procedures

j consistent with those of other division boards within the Utah Department of
| Environmental Quality. In addition, NRC has recently learned that Mr. Semnani
| has taken a two-month leave of absence from the Utah Radiation Control Board
'

pending the completion of the criminal investigation.
|
| 4
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IV. CONCLUSION
L

For the reasons stated above, NRC has determined not to take the action
requested by NRDC at this' time. NRC will continue to review'the Utah
Agreement State Program as required by law as well as to follow the
investigation being conducted by the State's Attorney General and the State's
review of Envirocare's license renewal application. If at any time
termination or suspension of the Utah Agreement is required to protect public
health and safety or the State has not complied with one or more of the ,

requirements of Section 274 of the AEA, NRC will initiate the proper actions.

'
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UNITED STATES OF AMERICA
! NUCLEAR REGULATORY COMMISSION '97 FEB 10 All:19

0FFICE OF NUCLEAR MATERIAL SAFETY AND SAF
; Carl J. Paperiello, Director O %

DOCliDi i

In the Matter of ) Docket No. . 40-8989
) License No. SMC-1559

ENVIR0 CARE OF UTAH, INC. )
) (10 C.F.R. f 2.206)

DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.206
.

I. INTRODUCTION

In a letter dated January 8,1997, Dr. Thomas B. Cochran, Director of

Nuclear Programs, Natural Resources Defense Council (NRDC) requested, under

10 CFR 2.206 of the Commission's regulations, that NRC take action to revoke

all licenses held by Envirocare of Utah, Inc. (Envirocare). Specifically, the

Petition requested that "...NRC take the following actions: |

1) Immediately revoke the license or licenses, or cause the state

of Utah to revoke its agreement state license or licenses, under ;

which Envirocare is currently permitted to accept low-level

radioactive waste and mixed waste for perma'ient disposal.
;

2) Immediately revoke the NRC 11e.(2) byproduct material license

under which Envirocare is currently permitted to accept uranium

mill tailings for disposal.

3) Immediately revoke any other NRC license, or agreement state

i license, if such license exists, held by Envirocare, Khosrow

Semnani, or any entity controlled or managed by Khosrow Semnani.
I

"
,,

.



. . . - - - - - - - - _ - - - _- - ..- . -- -

!

.

't
.

4) Prohibit the future issuances of any license by the NRC, the
.

State of Utah, or other NRC agreement state, to Khosrow Semnani or

any- company or entity which he owns, controls, manages, or (with

which he] has a significant affiliation or relationship.
4

5) Suspend the agreement with the state of Utah under which

regulatory authority has been transferred from the NRC to the

Utah's [ sic] Bureau of Radiation [ Division of Radiation Control],

until the state of Utah can demonstrate that it can operate the

Bureau of Radiation [ Division of Radiation Control] in a lawful

manner,. and without the participation of licensees, or employees-

of licensees, in Bureau of Radiation [ Division of Radiation

Control] oversight roles."

NRDC asserts, as a basis for the request, that a December 28, 1996,

article in The Salt Lake Tribune reported that between 1987 and 1995, Mr.

Semnani made secret cash payments to Mr. Larry F. Anderson, who served as

Director of the Utah Division of Radiation Control (UDRC) from 1983 until

1993. The article also reported that the Utah Attorney General's office has

initiated a criminal investigation into the matter.

Although HRDC's request that NRC suspend its agreement with the State of

Utah, or cause Utah to revoke the license that it issued, do not squarely fall

;

'

1

| 2

|
!
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within the scope of matters ordinarily considered under 10 CFR 2.206', the

- staff has evaluated the merits of those requests. This evaluation is

contained in a separate "NRC Staff Evaluation of Natural Resources Defense

Council Request to Suspend Section -274 Agreement With The State of Utah."

This Director's Decision will address the NRDC requests that relate to the

license to receive, store, and dispose of certain by.oroduct material issued to

Envirocare by NRC, pursuant to Section 11e.(2) of the Atumic Energy Act of

1954 (AEA), as amended.

;

II. 8ACKGROUND
,

Envirocare operates a radioactive waste disposal facility in Clive,

Utah,128 kilometers (80 miles) west of Salt Lake City in western Tooele

County. Radioactive wastes are disposed of by modified shallow land burial

techniques. EnvirocaresubmitteditslicenseapplicIticatotheNRCin

November 1989 for commercial disposal of 11e.(2) byproduct material, as

defined in Section 11e.(2) of the AEA. On November 19, 1993, NRC completed;

'

its licensing review and issued Envirocare an NRC license to receive, store,

and dispose of uranium and thorium byproduct material. Envirocare began

receiving 11e.(2) byproduct material in September 1994 and has been in

continuous operation since.

To ensure that the facility is operated safely and in compliance with

1 NRC Manual Directive 8.11, " Review Process for 10 CFR 2.206 Petitions,"
issued September 23, 1994 (revised December 12,1995), states that the scope

j of the 10 CFR 2.206 process is limited to requests for enforcement action
against licensees or entities engaging in NRC-licensed activities. But see
State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of
1954, as Amended), DD-95-1, 41 NRC 43 (1995).

3
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NRC requirements, the staff conducts routine, announced inspections of the

site. Areas examined during the inspections include management organization

and controls, operations review, radiation protection, radioactive waste

management, transportation, construction work, groundwater activities, and

environmental monitoring. The NRC has conducted five inspections of the

Envirocare facilities and has cited the licensee for three violations. All

violations were categorized in accordance with the guidance in NUREG-1600,

" General Statement of Policy and Procedures for NRC Enforcement Actions" !

(Enforcement Policy) at a Severity Level IV.2 The first violation, issued as

a result of a July 1995 inspection and the second violation, issued as a

result of a July 1996 inspection, have been adequately resolved by Envirocare.

The last inspection, conducted on November 18-22, 1996, resulted in the

issuance of the third citation noted above. This violation involved a failure
-

to develop and implement, in a timely manner: 1) site-specific standards for

three constituents found in the groundwater that exceeded their baseline

values, and 2) a Compliance Monitoring Plan for arsenic after it was found to
I

exceed its baseline value. These results of the November 1996 inspection are

documented in Inspection Report 40-8989/96-02 which was issued on January 28,

1997. The NRC is in the process of determining whether Envirocare has taken

appropriate action to correct this violation.

,

In addition, the November 1996 inspection identified other areas of

concern where the staff determined that additional evaluation was necessary.
I

2 As explained in Section IV. of the Enforcement Policy, violations are
normally categorized in terms of four levels of severity. A Severity Level IV
violation is defined as a violation of more than minor concern which, if left
uncorrected, could lead to a more serious concern.

; 4
i
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As a result, a follow-up inspection was conducted the week of January 27,

1997. Areas that were examined during this inspection included: 1) the i

!

-licensee's quality assurance / quality control program; 2) the licensee's review-

: of changes made to the facility; and 3) contractor laboratory certification.

The results of the January 27, 1997, inspection are currently being evaluated.

]
Once this evaluation is complete, the NRC will document the results in an

inspection report. Based on a preliminary review of the inspection results,
i no significant violations were identified.

III. DISCUSSION

|
In December 1996, the Sa7t Lake Tribune published a series of articles

that questioned the relationship between Larry F. Anderson, former Director ofe

[ UDRC and Khosrow Semnani, President of Envirocare, during the licensing.of the
;

| low-level radioactive waste (LLW) disposal facility. Subsequently, the NRC
.

! staff learned that on May 16, 1996, Larry F. Anderson filed a complaint

against Khosrow B. Semnani in the Third Judicial District Court of Salt Lake

County, State of Utah, to obtain compensation for alleged consulting services i3

i in the sum of 5 million dollars. The complaint alleges that, while Director
i I

of UDRC, Mr. Anderson recognized the need for a LLW site in Utah; incorporated j

a consulting firm, Lavicka, Inc., for the express purpose of developing a plan j'

for siting the facility; and entered into a business arrangement to provide

Mr. Semnani with a license application and consulting services. Mr. Anderson
,

alleges that Mr. Semnani, President of Envirocare, agreed to pay a consulting
i

fee of 100,000 dollars and an ongoing remuneration of 5 percent of all direct;

i
' and indirect revenues that Mr. Semnani would realize from such a facility, if !

'
4

* the site were successful. The complaint contends that Mr. Semnani owes Mr.

; ;

: 5
'

,

W
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Anderson unpaid compensation for consulting services in the sum of 5 million

dollars.
|

|
1

-In October 1996, Mr. Semnani filed a counterclaim in the court, denying
'

Mr. Anderson's claim and alleging that, in fact, Mr. Anderson used his

position as the Director of UDRC to extort money in the sum of 600,000

dollars. Mr. Semnani cor;er.Js that all the money he paid was based on the

belief that if he did not pay, Mr. Anderson would use his official position

and capacity as an officer and employee of the State of Utah to deny Mr.

Semnani fair consideration, review, hearing, and determination on his license j

application and, thereby, cause the license not to be granted, or, if |
|

Envirocare was granted a license, Mr. Anderson would use his position to '

subject the facility to unfair and biased oversight and supervision of the

operation of the facility under the license. As a result of these

allegations, the Utah Attorney General's office is investigating the
,

relationship between Mr. Semnani and Mr. Anderson.

The NRDC petition is based on the events described above. The NRC has

evaluated the NRDC's requests and found no basis to take the requested
:

actions.

As an initial matter, NRDC requests that the NRC immediately revoke the

NRC 11e.(2) byproduct material license under which Envirocare is currently

permitted to accept uranium mill tailings for disposal. In addition, NRDC

also asks that the NRC immediately revoke any other NRC license, or agreement

state license, if such license exists, held by Envirocare, Khosrow Semnani, or

6

f

|
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any entity controlled or managed by Khosrow Semnani.
,

!
l

! The NRC's Enforcement Policy describes the various enforcement sanctions
i

| available to the Commission once it determines that-a violation of its

requirements has' occurred. In accordance with the guidance in Section VI.C 3.

of the Enforcement Policy, Revocation Orders may be used: (a) when a licensee

is unable or unwilling to coniply with NRC requirements; (b) when a licensee

refuses to correct a violation; (c) when a licensee does not respond to a
'

Notice of Violation where a response was required; (d) when a licensee refuses-
! .to pay an applicable fee under the Commission's regulations; or (e) for any

other reason for which revocation is authorized under Section 186 of the

Atomic Energy Act (e.g., any condition that would warrant refusal of a license |
.

l en an original application). Pursuant to 10 CFR 2.202(a)(5), the Commission
1

may issue an immediately effective order to modify, suspend, or revoke a

license if the Commission finds that the public health, safety, or interest so ;

requires or that the violation or conduct causing the violation was willful.

The Commission's regulations recognize ti-at a licensee should be afforded

under usual circumstances a prict opportunity to be heard before the agency

suspends a license or takes other enforcement action, but that extraordinary

circumstances may warrant summary action prior to hearing. See Advanced

| Nedical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC
1 ,

I 285, 299 (1994).

|

In this case the NRDC has not provided the NRC with specific information

establishing that a violation of NRC requirements has occurred, nor provided

the NRC with any other information that would provide a basis for immediate
;

a

7
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suspension of the Envirocare license. As NRDC notes in its request, the Utah

State Attorney General has-initiated a criminal invesugation into the matter
~

of the relationship _ between Mr. Anderson and Mr. Semnani. Absent specific

information supporting the existence of such extraordinary circumstances as

would warrant such action, NRC believes that it would be premature to initiate

immediate action pending completion of this investigation. We recognize that

this matter involves potential issues of integrity, which, if proven, may

raise questions as to whether the NRC should have the requisite reasonable

assurance that Envirocare'will comply with Commission requirements. NRC

intends to follow the investigation of the State Attorney General closely. If

NRC receives information of public health and safety concerns during the -

investigation or on its completion, or' receives such information from other

sources, including NRC's ongoing Agreement State oversight activities, it will

evaluate that information and take such appropriate action at that time as may

be warranted.

Furthermore, the NRC staff has reviewed the bases for its licensing

actions involving Envirocare, and confirmed that NRC did not rely on technical

evaluations performed by the State to reach a decision regarding the

evaluation of Envirocare's 11e.(2) byproduct material license. The staff

conducted an independent technical evaluation of Envirocare's license

application and subsequent amendment requests, and concluded that Envirocare

had adequately demonstrated compliance with all applicable health and safety

standards and regulations. In addition, as noted above, NRC inspections of

I- Envirocare have not revealed significant violations that would warrant
.

!

i immediate action.
5

r
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Moreover, with regard to NRDC's request that the NRC immediately revoke

any other license, the'NRC has ' issued no.other license to Envirocare, Khosrow
|Semnani,'or.any entity controlled or managed by Khosrow Semnani. For these
]

rer. sons, this request is denied.

! 1

|
''NRDC also requests that the NRC prohibit the future issuances of any

,

i license by the NRC, the State of Utah, or other NRC agreement state, to

Khosrow Semnani or any company or entity which he owns, controls, manages, or
|
'~ with which he has a significant affiliation or relationship.

|

With regard to this request, we have already noted that there is no

basis for NRC to take imediate action. In any event. Section 2.206 is not a

venue for presenting licensing contentiens of the sort raised by this espect

| of NRDC's petition. Section 2.206 provides for requests for action under that
1

portion of the NRC's regulations governing enforcement actions, namely 10 CFR

Part 2, Subpart B. Subpart B is entitled " Procedure for Imposing Requirements;

by Order, or for Modification, Suspension, or Revocation of a License, or for

Imposing Civil Penalties." Since the inception of the 10 CFR 2.206 process,.

the Commission has consistently stated that the purpose of 10 CFR 2.206 is to
i

provide the public with the meane for participating in the enforcement

process.3 The Commission has determined that the Section 2.206 process

should be focused on requests for enforcement action rather than evaluations

of safety concerns. In accordance with this determination, the commission's

3 " Requests to Impose Requirements by Order on a Licensee, or to-Modify,
Suspend or Revoke a License," 39 FR 12353 (April 5,1974); "LeBoeuf, Lamb,
Leiby & Macrae," 41 FR 3359 (January 22, 1976); " Petitions for Review of
Director's Denial of enforcement Requests," 42 FR 36239 (July 14,1977). '

9
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| Management Directive 8.1, " Review Process for 10 C.F.R. 2.206 Petitions," Part !

!
! III, Section A, states that petitions will be reviewed under 10 C.F.R. 2.206 |
|

if the request is for enforcement action, and that a request under Section'

| 2.206 should be distinguished from a request to deny a pending license

application or amendment. l
<

Because this request by the NRDC concerns licensing-type action, not

enforcement-type action, the staff has determined that, consistent with the

guidance of Management Directive 8.11, this request is not within the scope of

10 CFR 2.206'. To the extent that further facts may be developed that may

warrant consideration of this request, the matter may be raised in an individual |
licensing proceeding; however, no such proceeding is prasently pending, as there

is no application pending for the issuance of a license to Envirocare.

I

IV. CONCLUSION

On the basis of the above assessment, I have concluded that no

substantial health and safety issues have been raised regarding Envirocare

that would require initiation of the immediate action requested by the NRDC,

and the Petition in therefore denied. As explained above, the NRDC has not

provided any information in support of its requests of which the NRC was not

already aware. Moreover, NRC inspections of the Envirocare facility have not

revealed the existence of extraordinary circumstances that would warrant

immediate suspension of the Envirocare license. In addition, the staff's

' Even if this request were interpreted as a request that the NRC issue
( an enforcement order prohibiting Mr. Semnani from engaging in licensed
! activities, and thus constitute a request for enforcement action within the

scope of Section 2.206, NRDC has not provided the NRC with specific-

information such as would warrant the requested action, as explained above.

10.
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review of the technical basis for its issuance of the license and subsequent

amendments found no evidence of the existence of any substantial health or

safety issue that would justify the actions requested by the NRDC. NRC will

monitor the investigations and actions being conducted by the State of Utah.

If NRC receives any sp<!cific information that there is a public health or
i

safety concern as a result of these actions or from any other source, )

including the NRC ongoing Agreement State oversight activities, NRC will

evaluate that information and take such action as it deems is warranted at |,

that time.

Dated at Rockville, Maryland this 'E day of February 1997.,

FOR THE NUCLEAR REGULATORY COMMISSION

. N ut
Carl J. Paperiello, Director
Office of Nuclear Material Safety

and Safeguards

i,

11
.
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0FFICE OF SECRETARY
DOCKETING & SERVICE

U. S. NUCLEAR REGULATORY CO M Mt!ON
NATURAL RESOURCES DEFENSE COUNCIL

| RECEIPT OF PETITION AND ISSUANCE OF A
DIRECTOR'S DECISION UNDER 10 CFR 2.206

| Notice is hereby given that'by Petition dated January 8, 1997,

L
Thomas B. Cochran, on behalf of Natural Resources Defense Council -j

(NRDC), requested that the Nuclear Regulatory Commission (Commission)

take immediate action with regard to Envirocare.of Utah, Inc. I
1

Specifically, the Petition requested NRC to take the following

actions:

1) Immediately revoke the license or licenses, or

cause the state of Utah to revoke its agreement state

license or licenses, under which Envirocare.is

currently permitted to accept low-level radioactive

waste and mixed. waste for permanent disposal. |

2) Immediately revoke the NRC 11e.(2) byproduct

material license under which Envirocare is currently

permitted to accept uranium mill tailings for disposal.

3) Immediately revoke any other NRC license, or

agreement state license, if such license exists, held

. s

. - - - - - _ . .
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| by Envirocare, Krosrow Semnani, or any entity

controlled or managed by Khosrow Semnani.
,

|

|

4) Prohibit the future issuances of any license by the

NRC, the State of Utah, or other NRC agreement state,

to Khosrow Semnani or any company or entity which he

owns, controls, manages, or (with which he] has a
|

significant affiliation or relationship.

l

5) Suspend the agreement with the state of Utah under -

|
which regulatory authority has been transferred from |

'

|

the NRC to the Utah's Bureau of Radiation (Division of
Radiation Control), until the State of Utah can

demonstrate that it can operate the Bureau of Radiation

(Division of Radiation Control] in a lawful manner, and

without the participation of licensees, or employees of

licensees, in Bureau of Radiation (Division of

Radiation Control] oversight roles. j
.

|

|
1

i
As a basis for the request, the Petitioner asserts that on

| December 28, 1996, an article in The Salt Lake Tribune reported

!
that between 1987 and 1995 Mr. Semnani made secret cash payments

to Mr. Larry F. Anderson, who served as Director of the Utah
|
'

.

.

d
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Division of Radiation Control from 1983 until 1993. The article

also reported that the Utah Attorney General's office has
|

initiated a criminal investigation into the matter.

|
1

The NRC response to the Petitioner's request regarding the' |

Agreement State program is provided in a "NRC Staff Evaluation of

Natural Resources Defense Council Request to-Suspend Section 274

Agreement With The State of Utah." The other issues raised in

the Petition have been evaluated by the Director of the office of

Nuclear Material Safety and Safeguards. After review of the

Petition, the Director has denied the Petitioner's requests.

The Director's Decision concluded that no substantial health

and safety issues have been raised regarding Envirocare that

would require initiation of the immediate action requested by the

NRDC. The NRDC has not provided any information in support of

its requests of which the NRC was not already aware. Moreover,

NRC inspections of the Envirocare facility have not revealed the

existence of extraordinary circumstances that would warrant

immediate suspension of the Envirocare license. In addition, the

-staff's review of the technical basis for its issuance of the

license and subsequent amendments found no evidence of the

existence of any substantial health or safety issue that would |

| i

; 1

!

|3
|
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justify the actions requested by the NRDC. However, NRC will

monitor the investigations and actions'being conducted by the State

of Utah. If NRC receives any specific information that there is a

public health or safety concern as a result of these actions or

j from any other source, including the NRC ongoing Agreement State

| oversight activities, NRC will evaluate that information and take

such action as it deems is warranted at that time.

The complete " Director's Decision under 10 C.F.R. S 2.206"

(DD-97-02) is available for public inspection in the Commission's

Public Document Room located at 2120 L Street, N.W., Washington,

D.C. 20555. The Director's Decision is also available cn the NRC

Electronic Bulletin Board at (800) 952-9676.

A copy of this Decision will be filed with the Secretary for

the Commission's review, in accordance with 10 CFR 2.206. As

provided by this regulation, the Decision will constitute the final

action of the Commission 25 days after the date of issuance of the

Decision unless the Commission on its own motion institutes a

i review of the Decision within that time.

Dated at Rockville, Maryland this 7 day of February 1997.,

1

i

FOR THE NUCLEAR REGULATORY COMMISSION

j. 0 1*

9N /Cjt46ML ;,

Carl J. Pape iello, Director
Office of Nuclear Material Safety

and Safeguards'

4
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January 8,1997
.

James M. Taylor
,

Executive Director'for Operations
.

Nuclear Regulatory Commission
Washington, D.C. 20$55

RE: Request for action pursuant to 10 CFR 2.206.

Dear Mr. Taylor:

In accordance with 10 CFR 2.206 I am writing on behalf of the Natural Re' sources Defense
Council, Inc. (hereafter "NRDC') to request that the Nuclear Regulatory Commission (hereafter
"NRC.") take action to revoke all licenses held by Envirocare of Utah, Inc. (hereafter
"Envirocare") for the possession and disposal of low-level radioactive and mixed waste and
uranium mill tailings, and take other remedial steps. The basis for this request and the relief .
requested are set forth below.

'

Basis for Request

Envirocare accepts for disposal at its facility in Clive, Utah; a) low-level radioactive waste and -

mixed waste (a combination of radioactive and hazardous constituents that are sub.iect to the ,

Resource Conservation and Recovery Act) under an o;ierating license issue'd by Utah (an
agreement State with the NRC); and b) uranium mill tailings under an 11 e.(2) byproduct material
disposal license issued in November 1993 by the NRC. Envirocare is a private company owned
by Khosrow Semnani, who also serves as its' president. Mr. Semnani also is a member of Utah's
Board of Radiation Control which oversees the activities of the Division of Radiation Control,
which in tum has regulatory authority over Envirocare's license.

On December 28,1996 The Salt Lake Tribune reported on page one that between 1987 and
January 1995, Mr. Semnani made secret cash payments totaling $600,000 to a state official who
regulated his facility, namely, to Larry F. Anderson, who was director of the Utah Bureau of
Radiation' Control from 1983 until 1993 (See attached article). According to the article them are

30' M <=*='er 40 ' Weit 20th street il stevenwn street 6310 Sen Vkente Elmt. Vitst ut 08: .
"'** Nete York, Neto York 10011 Suite 1825 . Sude 250 http./ twuno.nrdcorg*

& 212 727 2700 sen Tre,econce.CA 94105 Ise Angrles. CA 90048

Far 222 727 277J 415 777 0220 213 934 4 900
. Tsz 413 495-5996 Far21J J34-2210
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James Taylor
January 8,1997 4
Page 2

court records that substantiate this claim. There is also evidence that these payments were in
violation of Utah state law. The Utah State Attomey General's Office has initiated a criminal
investigation.

Envirocare stands to profit enormously by this illegal action. For example, the U.S. Department
of Energy has placed a five-year Basic Ordering Agreement with Envirocare for disposal ofits
low-level mixed waste generated as a result ofits cleanup activities. This agreement has ani

estimated market value of $350 million.

This issue is clear and straight forward. The president of this company illegally paid the
regulator to get his license to store radioactive waste. De license was obtained through a totally
corrupt process. Under these extreme circumstances, all of the company's licenses must be
revoked. The public integrity of the NRC would be severely undermined if the Commissioners
did nothing more than direct the staff to investigate whether errors of a technical nature were

made in the license application, or whether the waste is emrently stored in compliance with NRC
technical requirements.

The burden should be on the applicant to obtain a license through a lawful process. Moreover,
neither the NRC, nor any agreement state, should grant a license to, or continue to license, a
company that is owned, managed or controlled by someone who has made illegal payments to,

Federal or state regulators responsible for the license. Nor should NRC permit a licensee to
'

serve on a board that oversees the state agency responsible for regulating the conduct of the
licensee.

Relief Requested

NRDC hemby petitions the NRC to take the following actions:

1) Immediately revoke the license or licenses, or cause the state of Utah to revoke its agreement
state license or licenses, under which Envirocare is currently permitted to accept low-level
radioactive waste and mixed waste for permanent disposal.

2) Immediately revoke the NRC 11 e.(2) byproduct material license under which Envirocare is
currently permitted to accept uranium mill tailings for disposal.

3) Immediately revoke any other NRC license, or agreement state license, if such license exists,
held by Envirocare, Khosrow Semnani, or any entity controlled or managed by Khosmw
Senmani.

4) Prohibit the future issuance of any license by the NRC, the State of Utah, or other NRC
agreement state, to Khosrow Semnani or any company or entity which he owns, controls,
manages, or has a significant affiliation or relationship.
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|

5) Suspend the agreement with the state of Utah under which regulatory authority has been
!

transferred from the NRC to the Utah's Bureau of Radiation, until the state of Utah can
demonstrate that it can operate the Bureau of Radation in a lawful manner, and without the
participation oflicensees, or employees oflicensees, in Bureau of Radiation oversight roles.

;,

. i

|
i

Thank you for you consideration of these matters. I

l

L
l

Sincerely, a

e-+ b
-

Thomas B. Cochran, Ph.D.
,

l Director
Nuclear Program

|

| |

!

!

1

!

l
t

I

e
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i OUR VIEW .

| The Salt Lake Tribune's Editorial Position
;

; Semnani Must Step Down
1

] It doesn't anatter whether Khosrow Seamael's 'ect la 1988.
! Sammant is a victim of estortion or was clatas that that if he at

himself a of bettes. Either way. make 20 masts, Andersen wguld *" '~ ~

j. he must hamediately from the mee his as ty as a stor ta'ere-
! Utah Beast Radiseen Centrol, ato problems for samanni nomiyaay.
i In add a greed should be Anderson y eestreet, sleims is a
i eled to to a Baseelal lawsuit that had best. ~
! re the own. nesstelatlocahlp asa coa-
! ar of a la Tooele Comma saltaat and that sammaai's ts
} ty that accepts radioactive fell stort of what he owes

,,

; wastes, and F. A n, the far- tJtah ethics kw ppMbits a publie
',,,

")
: mar direstar of Utah Bureau of Re. ofileer er em ftom
1 diation cuatrol. %gifts or compense s ifittoads to t u.; - ,

it mattare to ears the real is the d ofof coures, he p
- .

j the eense and t e af offletal orif the reelpient in,
i Utah Semanal was sken volved la any government action that -

g- i

: down by Anderson, whether be bribed affects tha donor.
: Anderson, or whether the two had a tun. Anderson elaimsin eenrtdocuments Etually a upot but unsth6 cal busi. that he entered into the buslaass agree. R
4

ness to tiesship. rosa t with Semannt after recettlag "la.,
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