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PREFACE

This is the forty-third volume of issuances (1 - 358) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative Law
Judges, and Office Directors. It covers the period from January 1, 1996 to June 30,
1996.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
umnmhmmmnmwmmmu nuclear power
plants a~.d related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with respect
10 those applications. Boards are drawn from the Atomic Safety and Licensing
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen-
talists, chemists, and economists. The Atomic Er~rgy Commission first established
Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created an
Appeal Pancl, from which are drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing Boards
were transferred (o the Nuclear Regulatory Commission by the Energy
Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties, however,
are permitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, vanious decisions
or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. In
the future, the Commission itselfl will review Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to the
Admunistrative Procedure Act, who preside over proceedings as directed by the
Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a sx-month period. Any opinions, decisions, denials,
memoranda and orders of the Commussion inadvertently omitted from the monthly
softhounds and any corrections submitted by the NRC legal staff 1o the printed
softbound issuances are contained in the hardbound edition. Cross references in
the text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

Issuances are referred to as follows: Coiamission--CLI, Atomic Safety and
Licensing Boards--LBP, Administrative Law Judges--ALJ, Directors’ Decisions--
DD, and Decisions on Petitivns for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reporied herein are not
to be deemed a part of those opinions or to have any independent legal significance.
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Cite as 43 NRC 1 (1996) CLI-96-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONER:
Shirley A. Jackson, Chairman’
In The Matter of Docket No. 50-028
(Decommissioning Plan)
YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station) January 16, 1996

The Commussion refers to the Atomic Safety and Licensing Board, for a rulig
on standing and contentions and with guidance on several novel issues and a
suggested expedited schedule, pleadings filed regarding Petitioners’ intervention
i a proceeding to consider approval of a plan to decommission the Yankee
Nuclear Power Statica (“Yankee NPS™).

The matter now before the Commission follows the Commission's recent
reinstatement, in hight of a decision by the First Circuit Count of Appeals, of
its pre-1993 policy of provid  an opportunity for an adjudicatory hearing on
nuclear power reactor decom,_ssioning plans.

RULES OF PRACTICE: INTERVENTION PETITION

Where & petitioner has not expressly requested a hearing on its petition, but
where it seems clear from the petition as a whole that a hearing is what the
petioner desires, the Commission will not dismiss that peution solely an the
basis of such a techmcal pleading defect

My Diecison was made by Charman Jackson under delegated authonty. as authonzed by NKC Reorganizabon
Plan No | of 1980 afwer consultabion with Commussioner Rogers Commissionet Rogers has stated his agreement
with this Drecision




RULES OF PRACTICE: STANDING TO INTERVENE

In order to establish standing to intervene in a proceeding, a petitionsr must
demonstrate that (1) it has suffered a distinct and palpable harm that constitutes
mjury-in-fact within the zone of interests arguably protected by the governing
statute; (2) that the injury can fairly be traced to the challenged action; and (3)
that the injury is hikely to be redressed by a favorable decision.

RULES OF PRACTICE: STANDING

As the Commission has noted on other occasions, a prospective intervenor
may not derive standing to participate in a procecding from another person who
15 not a party to the action or is not a member of its organization.

RULES OF PRACTICE: STANDING TO INTERVENE;
ADMISSIBILITY OF CONTENTIONS

Once a party demonstrates that it has standing to infervene on its own accord,
that party may then raise any contention that, if proved, will afford the party
relief from the injury it relies upon for standing.

RULES OF PRACTICE:  ADMISSIBILITY OF CONTENTIONS
(LIMITATION)

The Commussion construes the provision n 10 CER. § 2.714(g), in accor-
dance with the relevant case law, 1.e., that an intervenor’s contentions may be
hmited 1o those that will afford it relief from the injunes asserted as a basis for
standing

REGULATIONS:  DECOMMISSIONING

A fair reading of the Commission’s decommissioning rules at 10 CFR,
§ 50 82 is that it is for the licensee in the first instance 1o choose the decom-
missioning option and that neither the DECON nor the SAFSTOR option can
be deemed unacceptable a priori.

REGULATIONS:  DECOMMISSIONING

The principal criterion for judging a decommissioning aliernative 15 the
proposed ume reguired for decommssioning  completion 10 CFR
§ SOB2(b)(1)i). Both the SAFSTOR and the DECON alternatives would, n



general, meet the criterion in that section and in the Final Generic Environmen-
tal Impact Statement on Decommissioning of Nuclear Faciliues (GEIS).

REGULATIONS: DECOMMISSIONING

In addition to meeting the “time” requirement in 10 CF.R. § 50.82(b)(1)(i),
decommissioning plans must also meet other applicable NRC regulations, in-
cluding the “as low as is reasonably achievable” (ALARA) requirement in 10
CFR. §20.1101(b).

REGULATIONS: INTERPRETATION (PART 20)

One of the purposes of revising 10 CFR. Part 20 was to change the status
of ALARA from the hortatory suggestion in old 10 CFR. §20C l(¢) o the
mandatory requirement in the current 10 CFR. § 20.1101(b); thus, ALARA is
an essential part of Federal Radiation Protection Guidance.

REGULATIONS: DECOMMISSIONING

While a hicensee's chowce of decommissioning options is not beyond all chal-
lenge, such a challenge to a heensee’s choice of alternative decommissioning
procedures cannot be based solely on differences in estimated collective occu-
pational doses on the order of magnitude of the estimates in the GEIS.

REGULATIONS:  RADIATION PROTECTION STANDARDS;
INTERPRETATION (10 C.F.R. Part 20)

A licensee's actions do not violate the ALARA principle simply because some
way can be identified to reduce radiation exposures further. ™he pracucality and
the cost of the measures required 10 achieve these reductions as well as “other
societal and socioeconomic considerations” must also be taken into account. See
10 CFR. §20.1003 (defimtion of ALARA)

RULES OF PRACTICE:  RADIATION PROTECTION STANDARDS

The Commission will generally find that exposures are ALARA when fur-
ther dose reductions would cost more than $1000 or $2000 for each person-
rem reduction achieved  See generally “Regulatory Analyses Guidelines,”
NUREG/BR-0058, Rev. 2 (1995)




REGULATIONS:  DECOMMISSIONING

The essential purpose of the requirement in 10 CFR. § 50.82 is 1o provide
“reasonable assurance” of adequate funding for decommissioning. Thus, to
be entitied 1o relief, a pettioner needs 1o show not only that a licensee's
decommissioning cost estimate is in error, but that there is not reasonable
assurance that the correct g2aow.' will be paid.

NRC: ENFORCEMENT ACTIONS

To the extent that a Ipemiom's contention alleges “illegal” past conduct in
violation of NRC regulations, thos * allegations are more properly the subject of
a separate enforcement action.

MEMOPANOUM AND ORDER

L. INTRODUCTION

This matter is before the Commission on a petition by the Citizens Aware-
ness Network ("CAN") and the New England Coaliion on Nuclear Pollution
(“NECNP”) (collectively “Petitioners”) in response to a Notice of Opportunity
for a Hearing published in the Federal Register. See 60 Fed. Reg. 55069
(Oct. 27, 1995). The Peutioners seek to intervene in a proceeding to con-
sider approval of a plan to decommission the Yankee Nuclear Power Station
(“Yankee NPS"), submitted by the Yankee Atomic Electric Company (“YAEC"
or “Licensee”), which holds a possession-only license for Yankee NPS. The
NRC Staff and YAEC have now filed answers to the petition. We have granted
Petitoners’” motion seeking leave to file a reply and considered their reply
in isswing this Order. This Order refers the pleadings to the Atomic Safety
and Licensing Board (“Licensing Board™) for appropriate action with guidance
on several novel issues raised in this proceeding and a suggested expedited
schedule

e et b e e

*The NRC Staft has filed a response to the Pe 5 for keave in which the Saiff does not oppose the
mation bt asks Tor leave 1o file a pleading ir oppositiun (0 the “new msues’ 1t alieges are ratsed in the Reply
The Licensee has filed two responsive pleadings The first opp ihe Pet for leave, the second

o 4 motion for leave (o file o substantive pleading in opposition to the Reply 1f we accept the reply  These two
reguesis 1o file additional responses wre forwmded o the Licensing Board for its appropriate consideration



Ii. BACKGROUND

We have discussed the background of this matter before at so < length.
Suffice it to say that we have reinstated our pre-1993 pr o aoviding
an opportunity for an adjudicatory hearing regarding the p -, proval of
nuclear power reactor decommissioning plans in light of a decisic ' the US.
Court of Appeals for the First Circuit. See generally Citizens Awaren  Network
v. NRC, 59 F3d 284 (1st Cir. 1995), Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CL1-95-14, 42 NRC 130 (1995). In accord with that pre-
1993 policy. we offered an opportunity for a hearing on the unfinished portion
of work to be completed under the proposed Yankee NPS decommissioning
plan, which had previously been approved by the NRC Staff. See 60 Fed. Reg.
55,069 (Oct. 27, 1995), supra.

In order to obtain such a hearing, Petitioners must satisfy the requirements
of 10 CFR. §2714. Thus, Patiioners must (1) demonstrate that they have
standing to intervene and (2 submit at least one valid contention. In this case, as
required by the expedited procedures announced in the Federal Register Nouce,
id, Petinoners submitted a supplemental petition containing fi.  Sroposed
contentions. The Licensee and the Staff have responded, arguing wi. (1)
Petitioners have not requested a heanng: and (2) all proposed contentions
are inadmissible.  Petitioners have, in turn, replied to Licensee's and Staft's
abjections and advocated the admissibility of each of the proffered contentions.

We refer the matter to the Atomic Safety and Licensing Board (“Licensing
Board” or “"ASLB") to rule on standing and contentions and to conduct any
necessary further proceedings, In so doing, we construe the onginal pettion as
requesting a hearmg and not just intervention in the roceeding in the event a
hearing is requested by someone else. While Peationers may be faulted for not
expressly requesting a hearing in their ongimal petition, it seems clear from the
petition as a whole that this 1s what they desire, and their reply confirms this
Accordingly, we decline the suggestions by the Staff and the Licensee that we
dismiss the petition solely on the basis of a technical pleading defect.

L. GUIDANCE TO THE LICENSING BOARD

We expect that many of the issues rased by the Petiioners and related
pleadings will be resolvable within the framework of the NRC's regulations
and case law, However, in order to expedite this proceeding and to avoid future
delay, we are providing gudance to the Licensing Board on several novel issues
raised by the pleadings.

N



A. The Nexus Between Standing and Contentions

The Licensee and the Staff challenge Petitioners’ “standing” to raise con-
tentions related to occupational dose 1ssues. In order 10 establish standing to
intervene in a proceeding, a petitioner must demonstrate that (1) it has suffered
a distinct and palpable harm that constitutes injury-in-fact within the zone of
interests arguably protected by the governing statute; (2) that the injury can
fairly be traced to the challenged action. and (3) that the injury 15 likely to be
redressed by a favorable decision. See, e.g., Cleveland Elect+ic Hluminating
Co. (Perry Nuclear Power Plant, Unit 1), CLI1-93-21, 38 NRC 87, 92 (1993).
See generally Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 8. Ct.
2130, 2136 (1992); Dellums v. NRC, 863 F 2d 968, 971 (D.C. Cir. 1988). And
as we have noted on other occasions, a prospective intervenor may not derive
standing to participate in a proceeding from another person who is not a party
to the action or is 4ot @ member 1 its organization. See, ¢.,.. Florida Power
and Light Co. (St. Lucie Nuclear Power Plant, Units | and 2), CLI-89-21, 30
NRC 325, 329 (1989).

However, once a party demonstrates that it has standing to intervene on its
own accord, that party may then raise any contention that, if proved, will afford
the party relief from the injury it relies upon for standing. See. e.g., Duke
Power Co. v. Carolina Environmental Study Group, 438 U.S. 59, 78-81 (1978)
(rejecting a requirement for a “nexus’ vetween ihe injury claimed and the right
being asserted); Sierra Club v. Morton, 405 U S, 727, 740 n.15 (1972) ("The
test of injury-in-fact goes only to the question of standing 10 obtain judicial
review. Once this standing 1s established, the party may assert the interests of
the general public in support of its claims for equitable relief.”). See generally
3 K. Davis and R. Pierce, Admunistrative Law Treatise §16.13 (1994) "

In this case, the Petitioners have asserted standing to intervene in this pro-
ceeding alleging that (1) they will suffer injuries resulting from implementation
of the currently proposed Yankee NPS decommissioning plan and (2) these in-
juries could be redressed cither by the choice of a different aliemative or by
modification of the plan. Ass:ming arguende that the Licensing Board deter-
mines that Petitioners do indeed have standing to intervene in this proceeding.
they will then be free to assert any contention, which, if proved, will afford
them the relief they seek, i.e., the rejection or modification of the Yankee NPS
decommissioning plan in a manner that will redress their asserted injuries. Of
course, any contention must also sausfy the other applicable requirements for
contentions, We address here only the matters of “nexus” between standing and
contentions.

' Section 2 Tiagr of 10 CF R provades that an intervenor s participation may be limated in accordance with s
snterests. We construe thas provision i accordance with the cited case law, 1e . that an intervenor s contentions
may be lmuted o those that will afford it relief from the mjunes assened as o basis for standing



B. NRC Review of the Choice of Decommissioning Option

The Petitioners allege that the Licensee's choice of DECON as a decommis-
sioning option violates 10 CF.R. § 20.1101 “in that it fails to maintain occupa-
tional and public radiation doses as low as reasonably achievable [“ALARA"]."
The basis Petitioners offer for this contention is that “significant dose savings”
could be achieved by “cost effective measures,” 1.e., by postponing dismantle-
ment of the facility for a 30-year SAFSTOR period.

We are not prepared at this time to put the Licensee's choice of a decommis-
sioning option forever beyond all challenge. Nevertheless, a fair reading of our
decommissioning rules at 10 CFR. § 5052 is that it 1s for the Licensee in the
first instance 10 choose the decommissioning option and that neither DECON
nor SAFSTOR can be deemed unacceptable a priori.* A choice of DECON over
SAFSTOR involves tradeoffs, ¢.g., earlier achievement of the decommissioning
goal of unrestricied site release but at the cost of higher collective doses to plant
workers performing the dismantlernent.

In this case the Petitioners challenge the validity of the Licensee's evaluation
of this wadeoff by asserting that the site will not be available for release for
unrestricted use for many years 1o ume because spent fuel will have to remain
stored at the site. Thus, they argue. implementation of DECON will involve
approximately 900 person-rem more occupational exposure than implementation
of SAFSTOR® but will provide no countervailing benefit. They further argue
that, contrary 10 YAEC's figures, the SAFSTOR alternative would actually cost
somewhat less than DECON. Petitioners thus contend that Yankee's proposal
for a modified DECON plan violates the ALARA requirement because radiation
exposure could be lowered at reasonable cost by adopting the SAFSTOR
alternative.

We assume that an ALARA challenge can properly be made against a Li-
censee's decommissioning alternative choice, if an adequate basis for the chal-
lenge is offered. The question presented by Peutioners’ ALARA contention is
whether the Petitioners’ assertions regarding dose savings and cost-effectiveness

Under 10 CFR §5082(b)1). “The proposed deconumissioming  plan must include— [tihe chowe of the
akernative for decommmissioning.” wnd under 10 CFR §50 8200100, “[flor an electne unlity hoonsee [of a
nuclear power ceactor]. an allernative o acceprable if it provides tor compietnon of decomnussioning within 60
years © Thus, the principal crtenion for yudging o decomrussioning alternative 13 the proposed tme required for
decommussioning completion. both SAFSTOR and DECON will. in general meet this critenion  The Genenc
Environmental Impact Stmement (GEIS™) supporung the decommissioning rule also finds both SAFSTOR and
DECON generally acceptable

However, decommussioning plans must also meet other applicable NRC regulations, including the ALARA
requirement 10 10 CFR §20 1101h) Ser 10CFR § 508200 1 must be empbasized that one of the purposes
of the revised 10 CF R Part 20 was 10 change the status of ALARA from the honatory suggestion in old 10
CFR 820 Hc) o the mandatory requirement in new 10 CFR §20 1101(h) Thus. ALARA 15 an essential part
of Federal Radiation Pratection Gurdance
* For this figure the Petitioners cue Table 4 3.2 of NUREG-0586 ~Final Genenc Environmental fmpact Staterment
on Decomnmussioming of Nuclear Focilives” (GEIS™)



provide an adequate basis. As for the asserted dose savings, we note that the
900 person-rem figure is based on esumates for decommissioning of a much
larger nuclear plant than the Yankee NPS* But different dose estimates may
be expected at the Yankee NPS. Furthermore, Yankee's decommissioning plan
has aiready been partially implemented, and the results of that implementation
(which should be available for review) may reduce the anticipated occupational
dose.

In any event, the 900 person-rem figure, being a generic estimate, is neces-
sarily somewhat speculative as applied to « parucular facility. The differences in
occupational exposure between the DECO and SAFSTOR alternatives could in
actual practice be less than 900 person-rem. or perhaps not much at all. Among
the few inevitable uncertainties are the actual conditions of the facility after sev-
eral decades, and the amount of institutional memory held by plant management
and workers :garding the facility configurauon and the extent and location of
contamination. It i1s one thing to review a hicensee’s choice of alternative pro-
cedures and actions when that review can be based upon relatively certain data
in the here and now; it may be quite another thing 1o review a licensee's choice
based on estimates of doses that will occur 30 or more years in the future
Giiven that our rules treat DECON as a generally acceptable alternative, despite
the acknowledged likelihood of reduced occupational dose under SAFSTOR,
we conclude that a challenge 10 the Licensee's choice of the modified DECON
aption instead of SAFSTOR cannot be based solely on differences in estimated
collective occupational dose on the order of magnitude of the estimates in the
GEIS.

We believe that this position ac applied in this case is entirely consistent
with the ALARA concept. The Petiioners appear to racognize that a licensee's
actions do not viciate the ALARA pinziple simply because some way can be
wdentified to reduce radiation exposures further. The practicality and the cost of
the mecasures required to achieve these reductions as well as “other societal and
socioeconomic considerations” must also be taken into account. See 10 CFR.
§20.1003 (definition of ALARA). As a matter of agency practice, the NRC
will generally find that exposures are ALARA when further dose reductions
would cost more than $1000 or $2000 for each person-rem reduction achieved
See generally "Regulatory Analyses Guidehines,” NUREG/BR-0058, Rev. 2.
announced in 60 Fed. Reg 65694 (Dec 20, 1995). Applying that analysis
here, the “value™ of a 900 person-rem occupational dose reduction would be no
more than about $2 million.

In the case before us, all parties .ppear to agree that the cost estimates for
both the DECON and SAFSTOR alternatives are on the order of $200 million

“Yabte 4 3.2 of e GEIS presents dose analvses (or dece ning “the reference PWR " which is an 1178
MWe facthity. sipificantly larger than the Yankee NPS




and he within 410 million to $15 million of each other. The estimates (especially
Petitioners’ “present value” estimates) are highly dependent on difficult-to-
predict vaniables like interest, discount, and inflation rates and waste disposal
fees. In short, it is not possible to say with great assurance whether switching
from DECON to SAFSTOR might actually save money, as Petitioners contend,
or whether over the next 30 years additional costs considerably in excess of
$2 mullion might be incurred. In these circumstances we do not believe that
potential dose reductions on the order of 900 person-rem can have ALARA
significance, uniess there is some extraordinary aspect to the case not apparent
10 us from the pleadings that the Licensing Board may uncover on its own
review.

C.  Decommissioning Cost Update

In Contention C, Petitioners aliege, inter alia, that YAEC's “updated cosl
estimate,” submitted under 10 C.F.R. § 50.82(b)4), 1s “not reasonable.” Petition
at 20. The essential purpose of this requirement in section 50.82 1s to provide
“reasonuble assurance” of adequate funding for decommissioning. Thus, a
contention that a heensee's estimate 15 not “reasonable,” standing alone, would
not be sufficient in and of itself because the potential relief would be the
formahistic redraft of the plan with a new estimate. The issue seems important
here because the Licensee maintains that it has funds or access to funds to pay
for decommissioning, even if it costs more than it currently estimates. Thus, to
be entitled to relief, Petitioners will need to show not only that the estimate is
in error but that there is not reasonable assurance that the amount will be paid.

0. Remedy for Past Conduct

In Contention D, Peutioners challenge allegedly “illegal” past conduct of the
Licensee and seek a remedy for that conduct. To the extent that the contention
alleges that YAEC has violated NRC regulations, those allegations are more
properly the subject of separate enforcement action. The focus of this proceeding
15 prospective only —- the future decommissioning of the remainder of the facility
under the proposed decommissioning plan.

IV. EXPEDITED SCHEDULE

As we roted in CLI-95-14, we intend to expedite this proceeding. We have
already expedited the proceeding by requiring the filing of contentions with the
petition to itervene. In an Appendix to this Order, we provide the Licensing
Board with a suggested expedited schedule for the proceeding, subject always,



of course, 10 the demands of basic fairness. We will not require the Licensing
Board 10 adhere to the following schedule to the letter and, indeed. we expect the
Licensing Board to conduct its customarily thorough inquiry using all the wols
normally at its disposal and following its customary practices and procedures
under 10 CFR. Pant 2, Subpart G (although a modification of usual discovery
rules is suggested in the schedule). However, we expect that the Licensing Board
will, 1f it declines to adopt our proposed schedule, adopt an equally expedited
schedule which will generate a final initial decision by, at the latest, the middle
of july 1996,

V. SUMMARY

We hereby refer all pleadings in this matter 10 the Atomic Safety and
Licensing Board fur processing wi.der the Licensing Board'. normal practices
and procedures, subject to the gmidance expressed above, and with the proposed
schedule provided in the Appendix below, We expect the Licensing Board to
act expeditiously with the goal of issuing a final imitial decision by or about the
middle of July 1996.

It 15 so ORDERED.

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville. Maryland,
this 16th day of January 1996,



APPENDIX

PROPOSED EXPEDITED SCHEDULE FOR YANKEE HEARINGS

Intervening
Action No. of Days  Date
Commussion Order Referring Case to ASLB Day 0
ASLB Rules on Contentions: 28 Day 28

During this period, the ASLE should hold

its normal special prehearing conference

and take whatever steps it feels n y

to narrow the issues before it, inci. ing,

if necessary, additional briefing and oral

argument. The ASLB shoul! then rule on

preliminary matters including the admissibility

of Petitioners’ proposed contentions.
Discovery Completed: 21 Day 49

During this peniod. the ASLB should

require the parties to expedite discovery.

If necessary, the ASLB may adopt the

mandatory discovery procedures used in

Rule 26(a)1)-3) of the Federal Rules

of Civil Procedure

Prefiled Testumony (by all parties) and All

Mations for Summary Disposition: 14 Day 63
During this penod, all parties should
prepare and submit any prefiled testimony
and motions for summary disposition

ASLB Rules on Summary Disposiion Maotions: 21 Day 84
During this period, the parties should
complete brefing and any oral argumet
(if necessary) on motions for summary
disposition and the ASLB should rule
on the motions,

ASLB Starts Hearing (if needed) 7 Day 91

ASLB Completes Hearing 14 Day 105
Proposed Findings by Intervenors/Licensee 21 Day 126
Proposed Findings by Staff 7 Day 133

ASLB Final Initial Decision 28 Day 161
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Shiriey A. Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus
In the Matter of Docket No. 40-2061-ML
KERR-McGEE CHEMICAL
CORPORATION
{West Chicago Rarc Earths
Faciiity) February 21, 1996

The Commission considers a request by the Licensee to terminate this pro-
ceeding as moot and 10 vacate the proceeding's underlying decisions. Because
this proceeding solely concerns the Licensee’s request for onsite disposal of
mill tailings, and all parties concur that the Licensee no longer seeks onsite
disposal, the Commission terminates the proceeding as moot. The Commission
chooses as a policy aatter to vacate and thereby eliminate as precedent all three
underlying decisions in this proceediag.

RULES OF PRACTICE: VACATUR

The Commission is not bound by judicial practice and need not follow judicial
standards of vacatur.

ORDER

This proceeding came before the Commission in March 1991, when Kerr-
McGee filed a petition for review of Atomic Safety and Licensing Appeal
Board decision ALAB-944, 33 NRC 81 (1991). The proceeding concerns Kerr-
McGee's application for NRC authorization 1o dispose of mill tailings by onsite
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burial at its West Chicago Rare Earths facility. In ALAB-944, the Appeal
Board reversed in part and vacated in part an Atomic Safety and Licensing
Board decision that had approved onsite disposal. See LBP-89-35, 30 NRC 677
(1989). The period within which the Commission may act on Kerr-McGee's
petition for review has been held in abeyance since July 3, 1991, at the joint
request of Kerr-McGee, the State of Illinois (the State), and the City of West
Chicago (the City), to allow for a negotiated settlement.

On December 9, 1993, Kerr-McGee moved 1o terminate this proceeding as
moot, and 1o vacate the proceeding’s underlying decisions: ALAB-944, and
the earlier decisions of the Atomic Safety and Licensing Board, LBP-90-9, 31
NRC 150 (1990), and LBP-89-35, 30 NRC 677 (1989). Kerr-McGee indicated
that it had abandoned its original plan to dispose of mill tailings on site in West
Chicago and, to that effect, had contracted with Envirocare of Utah, Inc., to
transfer the wastes 1o Utah. Kerr-McGee claimed that its commitment o pursue
offsite disposal of the wastes rendered this proceeding moot.

The State and the City responded that aithough they did not oppose termina-
tion of the proceeding, vacarur of the underlying decisions was inappropriate.
In particular, the State and the City questioned whether the proceeding indeed
had become moot. Both parties expressed various doubts about Kerr-McGee's
commitment to removing the wasies from the West Chicago site, citing such
factors as the executory and conditional nature of Kerr-McGee's contract with
Envirocare, and Kerr-McGee's continued related litigation in other forums.

The Commission recently requested and received updated status reports on
this proceeding. All parties are now in agreement that this proceeding has
become noot. Kerr-McGee states that it has begun shipping wastes from
West Chicago to Utah. The State and the City are satisfied that Kerr-McGee
“has clearly agreed to remove™ the wasies from West Chicago. The Nuclear
Regulatory Commission Staff, although not a formal party to the pending appeal,
finds it “no longer realistic” to believe that the Commission will need to address
a proposal for onsite disposal at th~ Weit Chicago site. Although the parties
present differing theories on whe( factors or evenis rendered the proceedirg
moot, at bottom all agree that Kerr-McGee no longer intends o pursue onsite
disposal, the subject of this proceeding. The Commission therefore agices that
the proceeding is moot.

Kerr-McGee also requests the Commission to vacate the underlying decisions
in this proceeding. The NRC Stafl concurs, urging the Commission to vacate
“three unreviewed decisions involving highly controversial issues in the waste
disposal area.” The State and the City, however, oppose vacatur, claiming that
this proceeding became moot only afier Kerr-McGee in 1994 entered into a
settiement agreeing to remove the mill tailings from the West Chicago site.
Voluntary settlement, according to the State and City, deprives litigants of any
claim 1o the equitable remedy of vacatur. Cf. United States Bancorp Corp. v.

14



Bonner Mall Parmership, 115 §. Ct. 386 (1994). Kerr-McGee and the NRC
Staff do not agree that the 1994 settlement is what rendered the Commission
proceeding moot, and instead argue that the proceeding became moot in 1990,
when the Commission — over Kerr-McGee's objection — transferred regulatory
jurisdiction over section 11(e)2) byproduct material to the State of [Hinois.'

In short, the parties do not agree on precisely why this long-pending case
is moot, but do agree that there no longer is any point o Commission riview
because of Kerr-McGee's commitment to move the mill tailings off site. The
Conunission, in any case, is not bound by judicial practice and need not follow
the Bancorp ruling. In these circumstances, and because these unreviewed Board
decisions involve complex questions and vigorously disputed interpretations of
agency provisions for disposal of byproduct material, the Commission as @
policy matter chooses to vacate and thereby eliminate as precedent all three
underlying decisions in this proceeding. This will permit any similar guestions
that may come up 1o be considered anew, without the binding influence of an
apparently controversial Appeal Board decision that the Commission has not
had the occasion to review.

By vacating the decisions, the Commission does nol intimate any opinion on
their soundness. Without engaging in a full inquiry into the merits — which
no party any longer requests, and the Commission sees no compelling reason to
undertake on its own — the Commission cannot properly evaluate the analyses
of the Licensing and Appeal Boards.

This proceeding is terminated as moot, Kerr-McGee's application for on-
site disposal is deemed withdrawn, and the following decisions are vacated:
ALAB-944, 33 NRC 81 (1991); LBP-90-9, 31 NRC 150 (1990). LBP-89-35,
30 NRC 677 (1989).

It is so ORDERED.

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 21t day of February 1996,

! Ken-McGee chalienged the transfer of jurisdiction in a D C. Circuit lowsuit against the NRC. Kerr-McGee later
withdrew the sult, apparenily because of provisions in the 1994 sonlement agreement with the Stae and City
Kerr-MoGee. though, claims that the setthement agreemen neither encompasses this Commission procseding nor
fesolves numerous outstanding disputes with the Siate and City over the removal of the material
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UNITED STATEE OF AMERICA
NUCLEAR REGULATORY COMMISSION

Shirley A. Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus
in the Matter of Docket No. 40-8007-EA
~ (Decontamination and
Decommissioning Funding)
SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS
(Gore, Okiahoma Site) February 27, 1996

The Commission grants the Imervenors’ petition for review of the Atomic
Safety and Licensing Board's Memorandum and Order approving & joint set-
tlement agreement betweer the Licensee, Sequoyah Fuels Corp., and the NRC
Staff. The Commission also permits the State of Oklahoma to file a brief amicus
curige 10 aid the Commission in its review of the Board's order.

RULES OF PRACTICE: PARTICIPATION BY AN INTERESTED
STATE OR LOCAL GOVERNMENT

A state that does not seek party status or to participate as an “interested state”
in the proceedings below is not permitied to file a pettion for Commission
review of a licensing board ruling. If the Commission takes veview, the
Commission may permit a person who is not a party, including a state, to file a
brief amicas curige. 10 CFR. § 2.715(d).
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MEMORANDUM AND ORDER

The Intervenors in this enforcement proceeding, Native Americans for a
Clean Environment (NACE) and the Cherokee Nation, have filed a petition for
Commission review of the Atomic Safety and Licensing Board's Memorandum
and Order, LBP-95-18, 42 NRC 150 (1995). The State of Oklahoma also filed
a petition for review and motion for leave to file an amendmeni 10 its original
petition. The NRC Staff, the Licensee Sequoyah Fuels Corporation and its
parent, General Atomics (GA), oppose Commission review. In accordance with
the considerations discussed in 10 CF.R. §2.786(b)(4), the Commission has
decided that review of LBP-95-18 is appropriate.

The record does not show, nor does the State of Oklahoma contend, that
it is a party 1o this proceeding. It also did not participate as an “interested
State” before the Licensing Board pursuant to 10 CFR. §2.715(c). Therefore,
it may not file its own petition for review.' Neverthelass, our regulations provide
that if the Commission takes review of a Board order a person who is not a
party may be permitted to file an amicus curiae brief, if the person requests by
motion to file such a brief. 10 CFR. §2.715(d). The Commission views the
State's petition for review and subsequent motion as fulfilling this requirement.
Accordingly, the State will be permitied, along with the parties, to provide a
brief on the matters discussed below.

In LBY-95-18, a majority of the Board concluded that a joint settlement
agreemewd between the NRC Staff and SFC is in the public interest. 42 NRC
150 (1995). Judge Bollwerk did not join the majority and in a separate statement
raised seversl issues which in his opinion merited further inquiry before reaching
a final conclusion about whether 10 approve the settiement agreement. 42 NRC
at 156-59,

Answers 10 the following questions would aid the Commission in its review
of this matter:

1. Does SFC lack the financial resources to provide any surety instrument
to guarantee additional funds for cleanup beyond the $750,000 letter of
credit?

2. Under paragraph 5 of the agreement, what process does the NRC Staff
intend to implement to ensure proper and timely review of SFC's annual
audited financial statements?

! See Lang Isiand Lighting Co. (Shoveham Nuclear Power Station, Unit 1), CLI-91 -8, 33 NRC 461, 468-69 (1991);
Pacific Gas and Eleciric Co (Drablo Canyon Nuclesr Power Plant, Units | and 2), ALAB-583, 11 NRC 447
44549 (1980)



3. What prejudice, if any, will occur if the Commission were 1o delay final
approval of a settlement with SFC until after the NRC Staff and General
Atomics conclude their settiement negotiations?

Answers 10 these questions may address some of the inquiries raised by Judge
Bollwerk in his separate statement. In their briefs, the parties and the State
should also address the remaining matters raised by Judge Bollwerk.

Pursuant to 10 CF.R. § 2.786(d), the Commission sets the following briefing

schedule:

1. The Intervenors and the State (hereinafter “Petitioners”) shall file their
briefs within 21 days afier service of this Order. Their briefs shall be
no longer than 25 pages each.

2. The NRC Staff, SFC, and GA shall file their responsive briefs within 21
days after service of the Petitoners’ brief. Their responses shali be no
longer than 25 pages each.

3. Within 10 days after service of the responsive briefs, the Petitioners may
file reply briefs. Their replies shall be no longer than 10 pages each.

Briefs in excess of 10 pages must contain a table of contents, with page

references, and a table of cases (alphabetically arranged), statutes, regulations,
and other authorities cited, with references 10 the pages of the brief where they
are cited. Page limitations on briefs are exclusive of pages containing a table
of contents, table of cases, and of any addendum containing statutes, rules,
, &,
IT IS SO ORDERED.

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 27th day of February 1996,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Richard F. Cole

Dr. Peter S. Lam
in the Matter of Docket No. 50-245-OLA
(ASLBP No. 85-711-01-OLA)
NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Nuciear Power Station,
Unit 1) February 7, 1996

MEMORANDUM AND ORDER
(Ruling on Intervention Petition)

We have before us the request for a hearing and petition o intervene in this
proceeding on the license amendment application filed by Northeast Nuclear
Energy Company (NNECO) for its Millstone Nuclear Power Station, Unit |,
which is located in New London County, Connecticut. The petition challenging
the amendment was filed by We the People, Inc. (WTP), the Seacoast Anti-
Pollution League (SAPL), the New England Coalition on Nuclear Pollution
(NECNP), and M1, Donald W. Del Cure. Generally, the petition asserts that
the proposed license amendment would permit the routine offloading of the full
reactor core to the spent fuel pool during refueling which, in turn, would present
a significant increase in the risk probability and consequences of an accident
involving the spent fuel pool, thereby resulting in injury to the Petitioners.

For the reasons set forth below, the petition on behalf of Mr. Del Core and
WTP is granted and the petition on behalf of NECNP and SAPL is denied.
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BACKGROUND

On July 28, 1995, NNECO submitted a license amendment application
secking to add new technical specifications to its operating license for its
Milistone Nuclear Power Station, Unit 1. The change would require that (1) the
reactor be subcritical for at least 100 hours before the start of reactor refueling;
(2) the spent fuel pool bulk temperature be maintained at less than or equal
10 140°F; and (3) two trains of shutdown cooling be operable during reactor
refueling operations. In a letter accompanying the application, NNECO states
that these changes will permit the practice of full-core offloading as a normal
end-of cycle event.!

On August 30, 1995, the Staff published in the Federal Register a proposed
“no significant hazards determination” pursuant to 10 CF.R. § 50.91 and a notice
of opportunity for hearing concerning the amendment request.’ In 1 sponse to
the notice, a timely request for hearing and petition 10 intervene was filed on
behalf of WTP, SAPL, NECNP, and Mr. Del Core.’ The Applicant and Staff es~h
filed answers opposing the petition* and the Petitioners then filed a “Corrected
Request.” Besides making certain spelling and typographical corrections, this
fiting contained a list of twelve (12) “member supporters” associated with WTP
living in the neighborhood of the Millstone plant and an assertion that Mr.
De! Core would face increased risk to his person and property if the license
amendment were granted.® Thereafter, the Petitioners filed a Memorandum of
Law in support of their petition. * We then issued an order setting a final deadline
for any further amendments to the petition.” The Applicants and the Staff filed
responses 1o the Petitioners’ Memorandum® and Petitioners subsequently filed
on December 4, 1995, an affidavit of a WTP member *

After challenging most of the factual ailegations set forth in the Petitioners’
filings, NNECO argues that neither the organizational Petitioners nor the indi-

! See Lotter from J F. Opeka, Executive Vice President, NNECO, 1o NRC, July 28, 1995 (Atachment 11l 10
NNECO's Answer 10 Reguest for & Heaning and Petition 1o Intervene (et 13, 1995))

160 Fed Reg 45,172 (Aug 30, 1995)

¥ Request for » Hearing wnd Petition 1o Intervene on Beball of WTP, SAPL, NECNP and Donald Delcose {sic]
(Sept 28, 1995).

“ Northeast Nuclear Energy Company's Answer (o Request for & Hearing and Petition 1o lutervene (Oct 13
1995) [heveinatier NNECD Answer], NRC Staff Respouse to Reguest . ¢ a Hearing and Petition 10 Intervene on
Behalf of WTP. SAPL, NECNP and Donald Del Core (Oct. 18, 1995) [hereir ifter Staff Answor)

% Corvected Request for a Hearing and Petition 10 Inieevene on Giehalf of WTF, SAPL, NECNP asd Donald W
Del Core (Ot 18, 1995) [hereinafier Comrected Reques:

€ Memomndum of Law in Support of the Request for a Hearing and Petition 1o Intervene on Behalf of WTP.
SAPL. NECONP and Donald W Del Core, 5¢ (Nov. K, 1995) [hereinafier Petitioners’ Memorandum |

" Order (Nov. 7. 1995) (unpublished)

PNNECO's Response 10 Supplemenced Intervention Petition (Nov. 21, 1995) [hereinafier NNECO Response),
NRC Siaff Response 10 Memorandum of Law in Support of the Request for » Heanng and Petition 10 Intervene
on Behalf of WTP, SAPL, NECNP and Dosald W Del Core, St (Nov. 21, 1995) [herzinafier Staff Response).
¥ Affidavit of Cilen Cheney



vidual Petitioner has standing to intervene in this license amendment proceeding.
For its part, the Staff generally does not address the factual merits of the Peti-
voners’ allegations. Although the Staff argued that none of the Petitioners had
standing 1o intervene,' the Staff changed its position with respect to Mr. Del
Core. In uts latest filing, the Staff states that Mr. Del Core has arguably made
(although not articulated very well) a case for standing based upon his allegation
of radiological harm to his health, safety, and property.”! Accordingly, the Staff
no longer objects to Mr. Del Core's participation in the proceeding.

It is noted that on November 9, 1995, the Staff issued License Amendment 89
to NNECO for its Millstone Nuclear Poveer Station, Unit 1. That amendment did
not add the technical specifications to the facility license requested by NNECO.
Instead, the amendment added a license condition to the facility license that
permits the same activities."?

PETITIONERS' STANDING TO INTERVENE

The recital of the requirements for standing in the Commission’s most
recent decisions regarding standing are all quite similar. Hence, we quote the
discussion from Georgia Tech, CLI-95-12, its most recent discussion on this

subject;

Under section 189 of the Atomic Energy Act (AEA), the Commission must gram a
hearing upon the request of uny person “whose nterest may be affected by the proceeding
42 USC §22%a). To determine whether a petitioner has alleged a sufficient interest to
intervene, the Commission has long applied judicial concepts of standing. Cleveland Electric
Hiuminating Co. (Perry Nuclear Power Plant, Unit 1), CL193.21, 38 NRC 87, 92 (1993)
(Perry) For standing, the petitioner must allege a concrete and panticulanzed injury that is
fairty traceable (o the challenged action and likely 10 be redressed by a favorable decision
See genevally Ligan v. Defenders of Wildlife, 112 § Ct 2130, 2136 (1992); Perry, 18 NRC
ot 92 Injury may be actual or thremtened Kelley v Selin, 42 F3d 1501, 1508 i6th Cir
1995). Wilderness Society v Griles, 824 F2d 4, |1 (D.C Cir 1987) .

An organization may base its standing on either immediate or threatened injury 10 1ts

witerests, or to the mierests of identified members. Warth v. Seldin, 422 U S
490, 511 (1975), Houston Lightng and Power Co (South Texas Project, Units | and 2),
ALAB-549 9 NRC 644, 64647 (1979) To denve standing from a member, the organization
must demonstrate that the individual member has standing to pacticipate, and has authonzed

0 Giaff Answer at 4-9

' Siaft Response ot 9-10
"S«Lﬁuhlmﬂm.!.m-uc*fmn(.‘mn-LMm.CmHuNICM(Nov 13, 1995)
anciosing November 9. 1995 agency cover letier, Amendment 89, and the Staft s safety evaluation

21



the organization to represent his or ber interests. Houston Lighting and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377, 390-96 (1979).

To determine whether any of the Petitioners have the requisite standing to
challenge NNECO's license amendment application, we first consider the three
According 0 the Petitioners’ original and corrected intervention request,
WTP is a Massachusctts-based nonprofit corporation with its principal office
in Rowley, Massachusetts, whose primary purpose is to support employees of
nuciear licensees and the NRC who may face retaliatory action for bringing
forward allegations of license vioiations or nuclear safety issues. WTP alleges
that the organization has worked with Millstone employees on safety issues
and references one employee, George Galatis, as consulting with WTP on
the Licensee's fuel offloading practices. The petitions state that individuals
“associated” with WTP live in the “neighborhood” of the Millstone complex
and it lists by name twelve members with sddresses in Connecticut towns. '

Next, the petition states that SAPL is & New Hampshire nonprofit corporation
with its principal place of business in Portsmouth, New Hampshire. It claims that
SAPL has members living in Massachusetts and New Hampshire within 10 miles
of the Seabrook nuclear facility and that SAPL participated as an intervenor in
the licensing proceedings for the Seabrook Station, The petition further alleges
that the operator of Seabrook Station, like NNECO, is a subsidiary of Northeast
Utilities, so it can be expected that full-core offloading during refueling also
will be undertaken at the Seabrook Station, thereby increasing the risk and
consequences of a spent fuel pool accident at that nuclear plant.”*

Finally, the petition declares that NECNP is a nonprofit corporation with its
principal place of business in Brattieboro, Vermont, and that it has been an
active voice in New England on nuclear safety issues for 25 years. It states that
NECNP intervened in the Vermont Yankee and Seabrook licensing proceedings
and that NECNP has members residing with’n 50 miles of both the Seahrook
and the Millstone nuclear plants.'

Although an organization may have standing in its own right to intervene in
an NRC adjudicatory proceeding, none of the three organizations has sought to
demonstrate an injury to its organizational interests. Nowhere in the interven-
tion petition, corrected request, or supporting memorandum do the Petitioners

“mmqr«u-m; (Georgia Tech Research Reacior), CLI95.12, 42 NRC 111, 115 (1995). See
also Sequovah Fuels Corp. (Gore, Oklshoma Site), CLI-94-12, 40 NRC 64, 71-72 (1994); Gulf States Usilities
Co. (River Bend Station, Uit 1), C1LI-94-10, 40 NRC 43, 47 (1994); Perry, 38 NRC m 92
”MMMuG.uMWuI-I‘
L]

w56
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identify any organizational interest of WTP, SAPL, or NECNP that is harmed
or threatened with injury by the license amendment at issue. Thus, none of
these organizedons has standing in its own right to intervene. However, WTP,
SAPL, and NECNP seck 10 establish standing to intervene as the representative.
of one or more or its members. For such representational standing the petition-
ing organization must show that 2t least one of its members suffers “immediate
or threstened injury as a result of the challenged action of the sort that would
make out a justiciable case had the members themselves brought suit.”" Fur-
ther, agency case law teaches that the organization must identify at least one
member by name and address and provide “some concrete indication that, in
fact, the member wishes to have that [member's] interest ropresented in the pro-
ceeding " Mor=over, that concrete indication of representational authorization
should be provided “preferably by affidavit. ™"

Here, two of the three petitioning organizations, SAPL and NECNP, have
not complied in any respect with the requirements for establishing sanding as
representative of one of their members. The Corrected Request, as indicated, sets
forth a hist of names and addresses of twelve WTP members who purportedly
live in the “neighborhood” of the Millstone plant, but the petition is silent
with respect to the names and addresses of any SAPL or NECNP members.
Accordingly, these Petitioners have provided no “concrete indication” from
any member of their organizations that a representation of their interests has
been authorized in this proceeding. This, despite the fact that their supporting
memorandum recites the requisites for representational standing:

[t}o assert representational injury 46-fact, an organization must specifically identify individual
members by name and address, identify how that member may be afiected and show that
the organization is authorized to request & hearing on behalf of the member, Pacific Gas &
Electric Co. (Diablo Canyon Nuclear Power Plant, Units No | and 2), LBP-92-27, 36 NRC
196, 199 (1992) %

Accordingly, SAPL and NECNP have failed 10 demonstrate that chey have
standing 10 intervene as the representative of one of their members.?'

In considering WTP's standing posture, Petitioners’ Corrected Request fails
10 establish that the twelve (12) WTP members, with Connecticut residences,

VY Warth, 422 US w S11

1% Allens Creek. 9 NRC w 393-06. Ser Georgia Tech, CLI-95.12, 42 NRC ut 115

¥ pucific Gas and Elecrric Co. (Digblo Canyon Muclear Power Plant, Units | and 2). LBP-92-27, 36 NRC 196,
199 (1992)

% pecitioners’ Memorandum at §

iy addiion 10 i failure 1o provide the name and address of » SAPL member and some evidence of
represenistional suthorization. the Petitioners’ intervention petition also fails 1o set forth any imerests of SAPL
that relaie 1o the Millstone facility — the subject of this proceeding Rather, SAPL s assorted intevests all relate 10
the Seabrook facility and, as such, are clearly outside the soope of this procoeding ac defined by the Commussion's
heanng notice



autharized WTP 10 represent them in this proceeding. On December 4, 1995,
WTP auempted to cure this deficiency by filing an affidavit of one of these
members, Glen Cheney, wherein Cheney states that he and the other eleven
members wished to be represented by WTP.

This filing ignores our scheduling order of November 7, 1995, wherein we
stated that “the Petitioners shall have until Tuesday, November 14, 1995, 1o file
any amended intervention petition. Afier that date, the Licensing Board will not
entertain any further amended or corrected intervention request.”* Petitioners’
counsel’s letter stated that

[ijn view of the position of both the NRC staff and the Licensee, that the organizational
petitioners need 1o file an Affidavit to represent the concerns of individuals residing within
the arsa of the plant in quesiion, | have obtained, and file herewith, the affidavit of Glenn
Cheney, stating that he, and the other individuals listed on the corrected petition do desire
10 have their interests represented through We The People. Inc *

The Commission has declared in its Statement of Policy on the Conduct
of Licensing Proceedings that “{faimess 10 all involved in NRC adjudicatory
procedures requires that every participant fulfill the obligations imposed by and
in accordance with applicable law and Comnussion regulations.” Petitioners’
counsel has participated in NRC adjudicatory proceedings for 20 years,” and
there is no excusing this defwiency based on a lack of ~ hiliarity with agency
procedures.

The presidiag officer in this proceeding elected not to hold a special pre-
hearing conference and, as indicated, set November 14, 1995, as the cutoff date
* for amending petitions.® Being out-of-time, WTP should have addressed the
five lateness factors required by 10 CFR. § 2.714(a)3) on December 4, 1995,
when it attempted 10 amend its petition by filing the Cheney affidavit”” Failing
that, WTP has not demonstrated standing in this proceeding as a matter of right.
Fowever, as explained subsequently, in an effort to expedite and develop the
record of this proceeding, the Board has decided to exercise its discretion and
grant WTP's petition for intervention. We also hold that the amended petition’s
attempt (o authorize representation by eleven (11) other individuals listed in
Petitioners’ Corrected Request of October 18, 1995, has no validity. Under the

2 Ocder (Nov. 7, 1995) a2 (unpublished).

B stier 10 Judges Moore, Lam, and Cole from Robert A Backus, Rackus, Meyer. Soloman & Rood. Manchester,
NH (Dec 4, 1995)

M 011818, 13 NRC 452, 454 (1981)

¥ gee. e.8.. Public Service Co. of New Hampshire (Seabrook Station, Units | and 2), ALAB-949, 33 NRC 484,
485 (1991), o, LBP.76-4, 3 NRC 123 (1976).
"mmmuumnmmn. 1996
”mm-mm-mmawmu. 1995 request 10 respond to the Cheney
affidavit, but in light of ow denia! of the late petition and the exervise of discretion in granting standing, we
vonchude that our mistake was not prejudicial




Commission's practice, averments by one member of an organization by affi-
davit thar other members have authorized representation would not satisfy the
requirement that those members have given some “concrete indication” that a
representation of their interest is authorized ™

The Petitioners’ Request for Hearing argues a case for stand.ag under the
Commission’s proximity presumption for individuals who live within 50 miles
of the Millstone plant. We turn 1o that argument because it forms the basis for
the c'aim that Mr. Del Core has standing to intervene.

In construction permit and operating license proceedings, Commission case
law recognizes a proximity presumption that persons who live, work, or oth-
erwise have contact with the area around a nuclear plant have standing to in-
tervene.® That presumption is based on an unsurprising premise, i.e., thal the
construction or operation of a nuclear power reactor carries with it “clear impli-
cations for the offsite environment™™™ so that individuals residing in reasonable
proximity to the plant are likely in at least some small way o be injured in
their persons or property by a plant accident, and thus such persons fall within
the geographic zone of interests protected by the Atomic Energy Act” Simi-
larly, agency case law recognizes the same presumption in license amendment
proceedings that involve “ ~ajor alterations to the facility with a clear poten-
tial for offsite consequences” or other circumstances that present “such obvious
potential for offsite consequences.”"

According 1o the corrected intervention request, Mr. Del Core lives in
Uncasville, Connecticut, within 20 miles of the Millstone plant, and he owns
property within the Emergency Planning Zone for the facility. This clearly would
be sufficient for gaining intervenor status in construction permit or operating
license proceedings.

The Petitioners’ case relies, in part, on the Appeal Board decision in ALAB-
522 That determination involved a license amendment to expand the capacity
of the spent fuel pools at both of the North Anna nuclear power plants. In
reversing the Licensing Board's ruling denying the petitioners intervention, the
Appeal Board found the proximity presumption applicable. In this license
amendment case, a residence near the Millsione plant also implicates the
proximity presumption because the license amendment at issue, even though not
involving a major alieration of the plant, may tnvolve the potential for offsite

2% pllens Creek, ALAB 535, 9 NRC a 296
3 Ser Sequovah Fuels, CLI94-12, 40 NRC at 78, Gulf Siates Utilities Co. (River Bend Station, Units | and 2).
ALAB-183, 7 AEC 222, 226 (1974)
¥ Floride Power and Light Co. (St Lucie Nuclens Power Plant, Units | and 2). CLI-89-21, 30 NRC 325, 329
1989}
| Ses River Bend ALAB-181, 7 AEC a 223-24 & n 5
M8 Lucie. ©11-89.21, 30 NRC a 129.30
 Virgina Electric and Power Co. (North Anna Power Station, Units | snd 2), ALAB-522. 9 NRC 54 (1979)
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consequences. The petition alleges that an increase in heat load in the ~~ent fuel
pool presents the potential of offsite consequences if an accident were (0 occur.
At this stage of the proceeding without more, it cannot be concluded that the
potential safety issues involved in the offloading and storage of a full core is
not compas able to the safety issues associated with a spent fuel pool expansion.

As previously indicated, the Petitioners allege in their corrected intervention
request and supporting memorandum that the Millstone spent fuel pool has never
been analyzed or approved for a routine fuli-core offloading as part of refueling.
According o the Petitioners, the failure of any equipment important to safety, the
loss of electrical power, or an earthquake could result in the loss of pool water
inventory during an offload through pipe breaks, siphon cffects, or boiling that,
in turn, would uncover the stored fuel and expose those living near the plant to
dangerous levels of radioactivity. In countering the Petitioners’ claim of injury,
NNECO argues that there has been no showing of offsite consequences from the
license amendment and states that “Petitioners rely instead only on a muddie
of factual errors and half truths regarding the authorized full-core offload to
concoct & theory of injury.”™

Although the affidavits accompanying NNECO's opposition to the Petition-
ers’ filings challenge almost all of the Petitioners’ factual assertions, the most
recent Commission ruling involving standing in the Georgia Tech case makes it
evident that we are not 1o determine the essential validity of the assert2d facts
in ruling on intervention petitions.* Citing the recent decision of the United
States Court of Appeals for the Sixth Circuit in Kelly v. Selin,® the Commission
stated in Georgia Tech that “(t}o evaluate a petitioner’'s standing, we construe
the petition in favor of the petitioner.”"

When we do that here, we conclude that the Petitioners have alleged at least
an acceptable injury. Further, the Petitioners’ alleged injury is traceable to the
challenged license amendment and would be alleviated by a decision denying the
requested license amendment. Thus, we find that Mr. Del Core and WTP, on the
basis of the Board's discretion, have standing to intervene and their intervention
petition is granted subject to the filing of at least one admissible contention.

As a final matter, it is necessary 1w delineate our evaluation of the factors
guiding the Board's decision in exercising discretion to grant standing to WTP.
See Portland General Electric Co. (Pebble Springs Nuclear Plant, Units | and
2), CL1-76-27, 4 NRC 610, 616 (1976). The major consideration of imporiance
to the Board is that WTP's participation reasonably can be expected to assist
in developiny a sound record in the proceeding. The petition not only alleges

M NNECO Respot e a1 10

3 Geargia Tech, O\ 1-95-12, 42 NRC &t 118
%42 F3d w1508
0119512, 42 NRC m 115



a previous involvement of the organization with Millstone employees on safety
issues but specific consultation with employee George Galatis on offloading
practices at the plant. These may involve safety issues in the proceeding and
information that might not otherwise be available in the cose. We have no basis
for concluding that WTP's participation will broaden or delay the proceeding
and, as set forth previously, a favorable ruling would redound to the benefit of
WTP and its members.

CONCLUSION

For the foregoing reasons, it is hereby ORDERED that:

1. The request for hearing and petition to intervene filed on behalf of New
England Coalition on Nuclear Pollution and Seacoast Anti-Pollution League is
denied;

2. The request for hearing and petition te intervene filed on behalf of Donalid
W. Del Core, Sr., and We the People is granted, contingent upon the filing of
an admissible contention as set forth in 10 CF.R. §2.714; and

3. The Petitioners above shall have 30 days from the date of service of this
Oxder to file contentions.

In accordance with the provisions of 10 CF.R. §2.714a, this Order inay be
appealed within 10 days after its service ™

THE ATOMIC SAFETY AND
LI"ENSING BOARD

James P. Gleason, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE IUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 7, 1996

"cqudnhmuom-mmumunwn:msco WTP. SAPL, NECNP,
and Donald W Del Core by facsimile ransmission and to Staff counsel by E-mail wansmission through the NRC's
wide-ares network.
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UNITE D STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Wiiliam 7. Russeli, Director

In the Matter of Docket No. 50-029
License No. DPR-3)
YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station) February 22, 1996

The Director of the Office of Nuclear Reactor Regulation denies in part
and grants in part a petition dated January 17, 1996, submitted to the Nuclear
Regulatery Commission (NRC) by Citizens Awareness Network and New
England Coalition on Nuclear Pollution (Petitioners), requesting that the NRC
take action with respect to five activities conducted by Yankee Atomic Electric
Company (YAEC or Licensee) at the Yankee Nuclear Power Station in Rowe,
Massachusetts (Yankee Rowe or the facility). The petition was also moot in part.
The petition requests that the NRC comply with Citizens Awareness Network Inc.
v. United States Nuclear Regulatory Commission and Yankee Atomic Electric
Co., 59 F.3d 284 (1st Cir. 1995) and immediately order. (A) YAEC not to
undertake, and the NRC Staff not to approve, further major dismantling activities
or other decommissioning activities, unless such activities are necessary to
ensure the protection of occupational and public heaith and safety; (B) YAEC
1o cease any such activities; and (C) NRC Region [ to reinspect Yankee Rowe
to determine whether there has been compliance with the Commission’s Order
in CL1-95-14, 42 NRC 130 (1995), and to issue a report within 10 days of the
requested order to Region 1.

The Petitioners’ request that shipments of low-level radioactive waste be
prohibited is denied because that activity is permissible, prior to approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations. Petitioners’ request that four other activities be
prohibited is moot, although the activities would have been permissible, prior



to approval of a decommissioning plan, under the pre-1993 interpretation of the
Commission’s decommissioning regulations. Additionally, Petitioners’ request
for an inspection of Yinkee Rowe to determine compliance with CLI-94-14 and
an inspection report w s granted.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

L. INTRODUCTION

An “Emergency Motion for Compliance with Circuit Court Opinion” (peti-
tion), dated January 17, 1996, was submitted by Citizens Awareness Network
and New England Coalition on Nuclear Pollution (Petitioners). Petitioners re-
quested that the United States Nuclear Regulatory Commission (NRC or Com-
mission) take action with respect to activities conducted by Yankee Atomic
Electric Company (YAEC or Licensee) at the Yankee Nuclear Power Station in
Rowe, Massachusetts (Yankee Rowe or the facility).

By an Order of the Commission dated January 23, 1996, the Emergency
Motion was referred to the NRC Staff for treatinent as a petition pursuant to 10
CFR. §2.206 of the Commission’s regulations. The Commission ordered the
Staff to respond to the emergency aspects of the petition in 10 dayr and to issue
a decision on the petition as a whole within 30 days.

Petitioners request that the NRT comply with Citizens Awareness Network
Inc. v. United States Nuclear Regulatory Commission and Yankee Atomic
Electric Co., 59 F.3d 284 (1st Cir. 1995) (CAN v. NRC). Specifically, Petitioners
request that the Commission immediately order:

(A) YAEC not 10 undertake, and the NRC Staff aot w approve, further major dis-
mantling activities or other decommissioning activities, uniess such activities are
necessary (o assure the protection of occupational and public heaith and safety,

(B) YAEC to cease any such activities; and

(C) NRC Region | 10 reinspect the Yankee Nuciear Power Station in Rowe, Mas-
sachusetts (Yankee Rowe) to determine whether there has been compliance with
the Commission's Order of October 12, 1995 (CL1-95-14), and to issue a report
within ten days of the requested order to Region |

As the bases for their requests, Petitioners state that:
(1) CAN v. NRC requires the cessation, and prohibits commencement, of decommis-

sioning activities at Yankee Rowe, pending final approval of the licensee’s decom-
missioning plan after opportunity for & hearing. CL1-95-14 forbids YAEC from
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3)

(4)

5

6)

o

®

conducting any further major dismantling or decommissicaing activiuies until final
approval of us decommissioning plan after completion of » hearing process.

CAN v. NRC obliges the Commission and the Staff o provide an opportunity to
interested persons for a hearing to approve a decommissioning plan,

CAN v. NRC requires the Comimission 10 reinstate its pre-1993 interpretation of
#ts decommussioning regulations, General Requirements for Decommissioning Nu-
clear Factlities. 53 FR 24,018, 24,025-26 (June 27, i988), limiting the scope of
permissible activities prior to approval of a decommissioning plan to decontami-
nation, manor component disassembly, and shipment and storage of spent fuel, if
permitied by the operating license and/or 10 CFR. §50.59 Under Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-90-08, 32 NRC 201,
207, 0.3 (1990), this means that the licensee may not take any action that would
materially affect the methods or options available for decommissioning, or that
would substantially ncrease the costs of decommissioning, prior o approval of a
decommissioning pian. Under CLI91-2, 33 NRC at 73, n.5, and CLI1-92.2, 35
NRC at 61, 0.7, other decommissioning activities, in addition to major ones, arc
prohibited, including offsite shipments of low-ievel radioactive waste produced by
decommisstoning activities, until after approval of a decommissioning plan,

decommissioning activities permitied by NRC Inspection Manual, Chapter 2561,
§06.06, “Modifications or Changes to the Facility”, before approval of a decom-
missioning plan are limited (0 maintenance, removal of relatively small radioactive
components or non-radicactive components, and characterization of the plant or

YAEC 15 conducting decommissioning activities, with the approval of the NRC
technical staff, in flagrant violation of CAN v. NRC and of CLI-95-14, thus threat-

ening to render the decommissioning process nugatory and o depnve Petitioners
of their hearing rights under Section 189 of the Atomic Energy Act.

by letter dated October 19, 1995, YAEC described nine decommissioning activities
in progress, and by letter dated October 24, 1995, interpreted permissible “major”
dismantiing as removal of non-radioactive material required to support safe storage
of spent fuel and of those portions of the facilities which remain, or o support
future dismantiement,

by letier dated November 2, 1995, the NRC staff approved the activities described
by the Licensee in its letter of October 19, 1995,

five of the mine activities approved by the NRC staff's letter of November 2,
1995, are major dismantling or other decommussioning activities, in the nature
of Component Removal Project activities, prohibited, until after approval of a
decommissioning plan, by CAN v NRC and CL1-95-14  Petitioners object io
(a) completing removal of the remainder of the Upper Neutron Shield Tank, (b)
removal of Component Cooling Water System pipes and components and Speni Fuel
Cooling System pipes and components; () Fuel Chute isolation; (d) Spent Fuel Pool
electrical conduit installation, and (¢) radioactive waste shipments. Petitioners do
not object to Waste Tank removal, lon Exchange Pit cleanup, removal of Emergency
Diesel Generators, or the Brookhaven National Laboratory Cable Sampling Project
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{9)  Petivoners advocate the SAFSTOR decommissioning alternative because it allows
levels of radicactivity and waste volumes to decrease, thus reducing occupational

(M) NRC Inspection Report No. 50-29/95-05 (December 16, 1995) concludes that the
issue whether activities observed were in compliance with CL1-95-14 15 unresolved,
but approves YAEC's proposed activities, contrary 10 the requirements of NRC
Inspection Manual, Chapter 2561, §06.06, “Modifications or Changes to the
Facility” (March 20, 1992). and

(11) YAEC's critenion for permissible decomnussioning activities, that any activity in-
volving less than | percent of the on-site radioactive inventory is not “major” and
may take place before approval of a decommissioning plan, violates CAN v. NRC
because it would aliow completion of decommissioning before any decomnussion-
ing plan could be approved in hearing, and constiistes unlawful segmentation under
the National Environmental Policy Act.

By letter dated January 29, 1996, Yankee Atomic Electric Company re-
sponded to the petition. YAEC supplemented its sesponse by letters dated
February 15, 1996, February 21, 1996, and February 22, 1996, and by an E-mail
message 1o the NRC Staff on January 31, 1996.

By letter dated February 2, 1996, the NRC Staff denied in part and granted
in part Petitioners’ requests for emergency action. The petition was also found
moot in part. Petitioners’ requests that the NRC take emergency action to order
(A) YAEC not to undertake and the NRC Staff not to approve further major
dismantling activities or other decommissioning activities, unless necessary 10
ensure the protection of occupational and public health and safety and (B)
YAEC to cease any such activities were found moot in part and denied in part.
Petitioners’ request for emergency action to require NRC Region I to reinspect
Yankee Rowe 1o determine whether YAEC has complied with the Commission’s
Order of October 12, 1995 (CLI-95-14), and to issue a report within :0 days
after the Commission orders such an inspection, was granted.

Petitioners then requested the Commission 1o reverse the NRC Staff's Febru-
ary 2, 1996 decision on the emergency aspects of the petition. See “Ciuzens
Awareness Network's and New England Coalition on Nuclear Pollution's Mo-
tion for Exercise of Plenary Commission Authority to Reverse NRC Staff 2.206
Decision, and Renewed Emergency Request for Compliance with Circuit Court
Opinion.” By Order dated February 15, 1996 (unpublished), the Commission
declined 1o grant the emergency relief requested, as there was no showing that
the Licensee would take any action before the issuance of a Director's Decision
on February 22, 1996, The Commission directed the NRC Staff to address the
arguments advanced by Petitioners in their February 9 motion in this Decision,
with the exception of the new issues reised on page 13 of the motion, which
are to be addressed in a supplementary 10 CFR §2.206 decision.

2



For the »_asons discussed below, Petitioners’ requests that the NRC prohibit
YAE" srom undertaking or continuing five of the nine activities evaluated by the
*«C Staff's letter of November 2, 1995, are moot in pa! and denied in part. Of
the aine activities, all with the exception of radioactive waste shipments were
completed before submission of the January 17, 1996 petition. Accordingly,
Petitioners’ request for relief with respect to (1) completing removal of the
remainder of the upper neutron shield tank, (2) removal of the component
cooling water system pipes and components and spent fuel cooling system pipes
and components, (3) fuel chute isolation, and (4) spent fuel pool eclectrical
conduit installation is moot. Petitioners’ request for relief with respect to
radioactive waste shipments is denied. As explained below, all five contested
activities were permissible, before approval of a decommissioning plan, under
the pre-1993 interpretation of the Commission's decommissioning regulations,
and thus are in compliance with CAN v. NRC and CLI-95-14. Petitioners’ requesi
that the NRC inspect Yankee Rowe to determine compliance with CLI-95-14,
and issue an inspection report, was granied. 3

II. BACKGROUND

On February 27, 1992, YAEC announced its intention 1o cease operations
permanently at Yankee Rowe. On August 5, 1992, the NRC issued a license
amendment 19 limit the license to a possession-only license. 57 Fed. Reg.
37,558, 37,579 (Aug. 19, 1992).

In late 1992, YAEC proposed to initiate a Component Removal Project
(CRP). On December 20, 1993, YAEC submitted & decommissioning plan
based on a phased approach, starting with DECON, then SAFSTOR, and then
finally dismantlement. Notice of Receipt of Decommissioning Plan and Request
for Comments was published in the Federu! Register. (59 Fed. Reg. 14,689
(Mar. 29, 1994)).

On January 14, 1993, and on June 30, 1993, the Commission issued two Staff
Requirements Memoranda which, in pertinent part, interpreted the Commission’s
regulations to permit many decommissioning activities prior to approval of a
decommissioning plan, as long as the activities do not violate the terms of the
exist:ng license or 10 CFR. §51.59 with certain additional restrictions. See
“Staff Requirements — Briefing by OGC on Regulatory Issues and Options for
Decommissioning Proceedings (SECY-92- 382), 10:00 a.m., Tuesday, November
24, 1992, Commissioner's Conference Room, One White Flint North, Rockville,
Maryland (Open 1o Public Attendance)” (January 14, 1993) and “SECY-92-382
~- Decommissioning -— Lessons Leamed” (June 30, 1993).

On several occasions between late 1992 and early 1994, CAN asked the NRC
to offer an opportunity for an administrative hearing regarding decommissioning
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activities conducied by YAEC at Yankee Rowe. The Commission denied
each such requesi. CAN sought judicial review and challenged the denials
and the January 14, 1993 mterpretation of the Commission’s decommissioning

regulations.
On July 20, 1995, the United States Court of Appeals held that the Commis-

sion had: (1) failed to provide an opportunity for hearing to CAN, as required
by section 189 of the Atomic Energy Act, in consection with the Commis-
sion’s decision to permit the CRP decommissioning activities; (2) changed its
pre-1993 interpretation of s decommissioning regulations without notice to the
public and in violation of the Administrative Procedure Act; and (3) impermis-
sibly allowed ihe Licensee 1o conduct CRP decommissioning activities prior to
compliance with the National Environmental Policy Act requirement to conduct
an environmental analysis or environmental impact statement. CAN v. NRC, 59
F.3d at 291-92, 29293, and 294-95 (Ist Cir. 1995). The court remanded the
matier to the Commission for proceedings consistent with ihe court’s opinion.

In response, the Commission issued a Federal Register notice advising:
(1) that the Commission did not intend to seek further review of CAN v.
NRC; (2) that the Commission understood that decision to require a return
10 the interpretation of NRC decommissioning regulations that were in effect
prior 10 January 14, 1993; and (3) that the Commission was requesting public
comments on whether the Commission should order YAEC to cease ongoing
decommissioning activities pending any required hearings and any other matters
connected with that issue. See 60 Fed. Reg. 46,317 (Sept. 6, 1995).

After consideration of comments filed in response to thar notice, the Commis-
sion implemented CAN v. NRC by issuing CLI-95-14, 42 NRC 130 (1995). In
CLI- 95-14, the Commission reinstated its pre-1993 interpretation of its decom-
missioning policy, required the issuance of a notice of opportunity for an adju-
dicatory hearing on the Yankee Rowe decommissioning plan, held that YAEC
may not conduct further “major” decommissioning activities at Yankee Rowe
until approval of a decommissioning plan afier completion of any required hear-
ing and directed YAEC o inform the Commission within 14 days of the steps
it is taking to come into compiiance with the reinstated interpretation of the
Commission's decommissioning regulations. CLI-95-14, supra.

Pursuant to CLI1-95-14, a proceeding is now under way to offer an oppor-
tunity for hearing on the Licensee's decommissioning plan for Yankee Rowe.
Petitioners have sought intervention and a hearing.

As of July 20, 1995, when the court issued CAN v. NRC, YAEC had
completed its Component Removal Project. In response to CLI-95-14, by letters
dated October 19 and 24, 1995, YAEC identified nine ongoing activities that
YAEC believed were permissible under CAN v. NRC and CLI-95-14.

In its letier of November 2, 1995, the NRC Staff evaluated those nine activi-
ties and found them permissible under the Commission’s pre-1993 interpretation
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of its decommissioning regulatons, and thus under CAN v. NRC and CLI-95-
14. The Staft also identified certain activities, although not proposed by the
Licensee, which may not be conducted before reapproval of a decommissioning
plan. Those activities include dismantiement of systems such as the main reac-
tor coolant system, the lower neutron shield tank, vessels that have significant
radiological contamination, pipes, pumps, and other such components, and the
vapor container (containment). The Staff also identified segmentation or removal
of the reactor vessel from its support structure as a major dismantiement not to
be conducted until after the decommissioning plan is reapproved.

IV. DISCUSSION

A. The Nine Activities Were Permissible, Prior to Approval of
a Decommissioning Plan, Under the Commission’s Pre-1993

Interpretation of Its Decommissioning Regulations, and Thus Are
Permissible Under CAN v. NRC and CLI-95-14

Petitioners contend that five of the nine activities evaluated by the NRC
Staff's letter of November 2, 1995, are major dismantling or other decommis-
sioning activities prohibited until after approval of a decommissioning plan, by
CAN v. NRC and CL1-95-14. Specifically, Petitioners object 10: (1) complet-
ing vemoval of the remainder of the upper neutron shield tank; (2) removal of
component cooling water system pipes and components and spent fuel cooling
system pipes and components; (3) fuel chute isolation; (4) spent fuel pool elec-
trical conduit installation; and (5) radioactive waste shipments. Petitioners do
not object to waste tank removal, ion-exchange pit cleanup, removal of emer-
gency diesel generators, or the Brookhaven National Laboraiory Cable Sam-
pling Project. Petitioners acknowledge that completion of wasic tank removal
and ion-exchange pit cleanup are required for safety reasons. Petitioners also
acknowledge that the removal of the emergency diesel generators is permissible
because they are not radioactive, and that the Brookhaven National Laboratory
Cable Sampling Project is a research project unrelated to decommissioning. Of
the nine activities, all with the exception of radioactive waste shipments were
completed before submission of the January 17, 1996 petition.

Under the Commission's pre-1993 interpretation of its decommissioning reg-
ulations, a licensee “may proceed with some activities such as decontamination,
minor component disassembly, and shipment and storage of spent fuel if the
activities are permitted by the operating license and/or §50.59," prior to final
approval of a licensee's decommissioning plan,' as long as the activity does not

! Siemen of Consideration, “General Requirements for Decommussioning Nuclear Facilities,” 53 Fed Reg
24018, 24,025.26 (June 27, 1988)
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involve major structural or other major changes and doc. not materially and
demonstrably affect the methods or options available for decommissioning or
substantially increase the costs of decommissioning. Long Island Lighting Co.
(Shoreham Nuclzar Power Station, Unit 1), CLI-90-8, 32 NRC 201, 207 n.3
(1990); Long Island Lighting Co. (Shoret .- Nuclear Power Station, Unit 1),
CLI-91-2, 33 NRC 61, 73 n.5 (1991); and Sacramenio Municipal Utility Dis-
trict (Rancho Seco Nuclear Generating Station), CLI-92-2, 35 NRC 47, 61 n.7
(1992).

Under the pre-1993 interpretation of the Commission's decommissioning
regulations, examples of activities that were considered permissible and that
were conducted at various facilities wnder a possession-only license before
approval of a decommissioning plan included:

Shoreham’

e Core borings ‘n biological shield wall

¢ Core borings of the reactor pressure vessel

¢ Regenerative heat exchanger removal and disassembly

« Various sections of reactor waier cleanup system piping cut out and re-
moved to determine effectiveness of chemical decontamination processes
being used

¢ Removal of approximately half of reactor pressure vessel insulation and
preparation for disposal

e Removal of fuel support castings and peripheral pieces removed and
shipment offsite for disposal at Barnwell, South Carolina

» Reactor water cleanup system recirculation holding pump removed and
shipped to James A. FitzPatrick Nuclear Power Plant
Control-rod drive pump shipped to Brunswick Nuclear Station
One full set of control-rod blade guides soid to Carolina Power and Light
Company
Control-rod drives removed, cleaned, and stored in boxes for salvage

e Proc 3s initiated for segmenting and removing reactor pressure vessel
cavity shield blocks

e Process initiated for removal of instrument racks, tubing, ~onduits, walk-
ways, and pipe insulation presenting interferences for decommissioning
activities and/or removal of salvageable equipment

Fort St. Vrain®

* Control-rod drive and orifice assemblies and control rods removed from

2 Sce Loter dated Decerber 11, 1991, from John D. Leonard, Jr., Long lslund Lighting Company, 1o U S, Nuclear
Regulsory Comenission, Docket No $0-322.

’Snlﬂhdw& 1992, from Donald M. Warembourg, Public Service Company of Colorado, to
the US. Nuclear Regulatory Commission, Docket No 50-267
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core during defueling and shipped off site for processing or disposal as
low-level waste

e All helium circulators removed and shipped off site for disposal

¢ Core region constraint devices (internals) removed and approximately
one-half shipped off site for disposal

* About fifty core metal-clad reflector blocks (top layer of core) removed
and stored in fuel storage welis

¢ Removal of remaining hexagonal graphite reflector elements, defueling
elements, and metal-clad reflector biocks begun

¢ Prestressed concrete reactor vessel (PCRV) top cyvoss-head tendons and
some circumferential tendons detensioned

* Some detensioned tendons removed from PCRV

e  Work initiated to cut and remove PCRV liner cocling system piping
presenting interferences to detensioning of PCRV tendons

» Asbestos insulation completely removed from piping under PCRV

Activities such as normal maintenance and repairs, removal of small radioac-
tive components for storage or shipment, and removal of components similar
to that for maintenance and repair also were permitted prior to approval of a
decommissioning plan under the Commission’s pre-1993 interpretation of the
Commission’s decommissioning regulations. See NRC Inspection Manual, ch.
2561, §06.06 (Issue Date:  03/20/92).*

Of course, licensees are also permitted to complete or to conduct activities
required for compliance with safety requirements before approval of a decom-
missioning plan. In addition, special consideration must be given o acuvi-
ties required to comply with other federal and state safety requirements. See
Memorandum of Understanding Between the Nuclear Regulatory Commission
and the Occupational Safety and Health Administration, “Worker Protection at
NRC-licensed Facilities” (Oct. 21, 1988), 53 Fed. Reg. 43,950 (Oct. 31, 1988).
See also NRC Inspection Manual, ch. 1007, “Interfacing Activities Between
Regional Offices of NRC and OSHA." Petitioners concede that completion of
activities already under way is permissible if completion is required for imme-
diate safety purposes.

The Staff's November 2, 1995 letter evaluated the nine activities identified
in YAEC's letter of October 19, 1995, based on the Commission's pre-1993




interpretation of its decommissioning regulations,” and determined that the nine
activities were permissible before approval of a decommissioning plan.

Upon review of the petition and its supplement of February 9, 1996, the Staff
took a fresh look at the nine activities and again fou 4 them to be permissibie
before approval of a decommissioning plan, under the pre-1993 interpretation
of the Commission's decommissioning regulations, and thus under CAN v. NRC
and CLJ-95-14.

1. Completion of Removal of the Remaining Portions of the Upper
Neutron Shield Tunk

As stated in the NRC Staff's letter of November 2, 1995, completion of
this activity was necessary 10 avoid a significant lead hazard to plant personnel
due to lead dust or powder deposits on surfaces of the structure (particularly
if the plant were to go into an extended SAFSTOR configuration, as desired
by Petitioners). That contamination, if disturbed during Licensee maintenance
activities or NRC inspections would pose a significant health hazard 1w Licensee
and NRC personnel.

Petitioners object that this safety rationale is unsupporied by factual informa-
tion regarding actual lead Jevels in the tank and whether the lead levels violated
OSHA standards.

Dismantlement of the upper neutron shield tank required cutting sections
of the tack that had lead shielding. Cutting was completed before November
2. 1995, an’ lead clearup was completed by November 8, 1995. Lead dust
was created by ~smantlement of the tank, already under way and completed
before issuance + the November 2, 1995 Staff letter. Surface lead residue
measurements in those areas ranged between 13,000 micrograms (jig)/ft’ and
390,000 pg/ft’,

The Licensee's operating procedures require the Licensee to implement
industrial hygiene control methods as specified by the Occupational Safety and
Health Administration in areas where there is potential for employer exposure
to lead. Procedure No. AP-0713, “Lead Control Program,” Revision | Major,
§ C ("Discussion™), at 3. The target for removable lead contamination is 200
ug/f. Id., “Discussion,” § C, “Decontamination,” at 4.

Lead dust resulting from dismantiement of the upper neutron shield tank
was at a conceatration such that surface lead contamination exceeded the target

e s =

’m:&qu-“lm'mhmwmmMu

Bt accept ¢ approve, and has not used this criterion to determine whether any YAEC actuvives, including the
nine actvities, we permussibie before approval of 8 decommussioning plan.
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for removable lead contamination.® Licensee personnel were and are required
to emter the area in order to conduct surveillaices 10 monitor radicactive

In view of the above, this activity was permissible for safety reasons, and,
therefore, would have been allowed in a comparable situation before approval of
a decommissioning plan, under the pre-1993 interpretation of the Commission’s
I fasiant iy

2. Waste Tank Removal (Activity Decay and Dilution Tank)

Petitioners concede that completion of this activity was required for safety
reasons.

3. Removal of Component Cooling Water System Pipes and Components
and Spent Fuel Cooling System Pipes and Components

Contrary 10 Petitioners’ assertions, the Staff’s February 2, 1996 letter did not
“abandon” the November 2, 1995 rationale for finding this activity permissible.
The Staff’s February 2 letter repeated the November 2 rationale and provided a
more detailed explanation for the Staff’s conclusion that this activity is permis-
sible under the pre-1993 interpretation of the Commission s decommissioning
regulations,

The Licensee had installed a self-contained spent fuel pool cooling system,
isolated from the fluid components and instalied conduit to allow future electrical
isolation from other systems, in order to enhance safety and integnity of the spent
fuel pool for prolonged storage of fuel. As a result, the component cooling
water system pipes and components and spent fuel cooling system pipes and
components were rendered redundant and were no longer useful.

Removal of the no-longer-useful pipes and components was not decommis-
sioning, bul maintenance that would have been allowed, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations.” Petitioners erroneously contend that removal of

‘Mudmmsymm“nnwumxmm
Until » dotermination is made that any employee wocking with lead will not be exposed to lead & the action
level, respiratory protection is required  Procedure No. AP-0713, “Procedure,” § C (“Lead Work Practices™), st
11 The sction is employee exposure withou! regard (o use of respirators, 1o an sirborne concentration of
h‘fﬁm of air calculated as an B-hour time-weighted and the permissible exposure mit is 50
pug/m of mir over an B-hour ume weighied average, sad 30 of air over 8 10-howr ume-weighted average
Id. "Definitions,” st | Between Octobes 5, 1995, and Octeber 11, 1995, sirborne kead concentrations in the areas
affected ranged between 1 pg/m’ and 2500 . Between October 12, 1995, and Ociober 26, 1995, airborne
umwm—uy-’-umw.’

7 Petitioners assert ther the Staff provided no factual support for its conclusian that leaving the component cooling
water syviom and spemt fuel cooling system pipes and components in place would pose a safety hazard Upon
further review . the Staff has determined that removal was not necessary to prevent a safety hazard.
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this equipment is not maintenance. Removal of replaced equipment (as opposed
10 removal of dismantled equipment not intended to be replaced) is a normal
maintenance activity.

In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interprztation of the Commission’s
I jsslonieg Aoy

4. lon-Exchange Pit Cleanup
Petitioners concede that completion of this activity was required for safety
reasons.

5. Fuel Chute Isolation

The Licensee made a commitment to NRC to complete a fuel chute isolation
project, needed to enhance spent fuel pool integrity and long-term reliability,
in response 1o NRC Bulletin 94-01, “Potential Fuel Pool Draindown Caused
by Inadequate Maintenance Practices at Dresden Unit 1" (April 14, 1994).
NRC Bulletin 94.01 explicitly identified potential siphon or drainage paths
and freezing failures as hazards that could lead to drainage of the spent fuel
pool * NRC Bulletin 94-01 required licensees to identify which of the suggested
actions that the licensees would take to prevent such hazards, or to identify an
alternative course of action, if the licensees needed to take such measures to
bring themselves into compliance as described in NRC Bulletin 94-01.

YAEC's fuel chute isolation project eliminated a potential freezing threat
and siphon path that could iead to drainage of the spent fuel pool. The NRC
Staff determined ictions iaken to prevent potential siphon paths and freezing
hazards connectec with the fuel chute 10 be adequate. NRC Inspection Report
No. 50-029/94-80 (Dec. 9, 1994).

Petitioners erroneously maintain that isolation of the upper fuel chute 1s not
necessary to prevent a risk of siphoning or freezing, because the upper fuel
chute lies above the fuel pool and cannot serve as a siphon for liquid in the
pool. The fuel chute pipe originally ran from the lower lock valve at the outside
wall at the bottom of the spent fuel pit (SFP) on a diagonal path to the outer
shell of the vapor container (VC), through the shell and into the VC. During
former plant operations a blank flange was inserted in the pipe, outside the VC
shell, in order to maintain VC leak-tight integrity.

‘wmmzur “Ensure that systems for esseotial arca heating and ventilation are adequate
and approprisie mainienance 5o fhat polential freezing failures that could cause loss of SFP water inventory are
preciuded ” Reguested action number 3 was: “Ensure that piping or hoses in or sttached 1o the SF? cannot serve
as siphon or deainage paths in the evest of piping or hose degradation or failure or the mispositioning of system
vailves ”



As part of the NRC Bulletin 94-01 project, one 8-foot length of this 12-inch-
diameter fuel chute pipe was removed from the top of the lower lock valve and a
blank flange placed over the lower lock valve 50 that the valve could be encased
in concrete. This, in effect, made the valve part of the SFP wall. The removal
of this section of pipe also eliminated a potential leak path through the pipe out
of the SFP wall.

Isolation of the fuel chute, accomplished by removing the lowest flanged p pe
section and sealing the lower portion of the fuel chute with concrete, eliminalt :d
a freezing and siphon hazard. Sealing the fuel chute with concrete preve ts
accumulation of water in the fuel chute. Accumulated water could freeze dur g
severe winter weather and possibly damage the lower lock valve outside \ e
spent fuel pool wall, thus opening a leak path near the bottom of the spent fue’
peol

Peutioners incorrectly maintain that the Licensce did not need to remove the
upper fuel chuie in order to comply with NRC Bulletin 94-01. The Licenser
did not remove the upper fuel chute. The Licensee has fastened a blank flang .
at the wall of the VC by wedging open a flanged joint. This was a maintenan e
activity. This blank flange is normally in place and was removed, in the pa:t,
when fuel transfer operations took place. These transfers are now prohibite |
by the POL. The fuel chute isolation project was necessary 10 prevont potentia |
siphon and freezing risks, was one of the actions determined to be an adequat :
response (o NRC Bulletin 94-01, and brought the Licensee into comphiance wit )
NRC requirements. :

In any event, this activity is not decummissioning, but maintenance and a
safety upgrade that would have been allowed under the pre-1993 interpreiati n
of the Commission's decommissioning regulations,

In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Cominission’s
decommissioning regulations.

6.  Removal of Emergency Diesel Generators

Petitioners acknowledge that removal of the emergency diesel generators is
a permissible activity prior to final approval of a decommissioning plan.

7. Spent Fuel Pool Electrical Conduit Installation

This activity involved underground installation of a power cable and its
protective covering and did not involve the removal of radioactive material. The
modification also enhanced the integrity and long-terma safe storage of spent fuel
in the spent fuel pool, by isolating spent fuel pool power supplies from potential
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problems that could be caused by power carcuits in other systems or heavy load
impacts at the plant. The activity was part of the Licensee’s overall project to
enhance the safety of the spent fuel pool by establishing independent systems
dedicated 1o spemt fuel pool reliability.

The conduit installation was also consistent with NRC Bulletin 94-01, specifi-
cally the first requested action, which involves ensuring the integrity of structures
and systems, necessarily including electrical systems, required for containing,
covling, cleaning, level monitoring and makeup of water in the spent fuel pool.
The conduit installation project enhanced integrity of the spent fuel pool by
ensuring operability and adequacy of structures and systems required for spent
fuel pool integrity, specifically the electrical system.

Petitioners object that the November 2, 1995 letter implies that this activity is
a decommissioning activity because it will provide a separate power supply for
future decomimissioning activities. Petitioners contend that there is no present
threat to the integrity of the spent fuel pool, and that &s long as the Licensee
performs no major dismantlement activities, there 1s no immediate reed for
conduit installation.

While it is true chat conduit installation will isolate the spent fuel . or
supply from potential problems associated with future decommissioning of oter
systems, conduit installation also serves the larger purpose of isolating spent fuel
pool power supplies from potential problems that could be caused by power
circuits in other systems at the plant, wholly apart from the conduct of any
decommissioning activities. This activity represents a safety enhancement.

In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations.

8 Brookkaven National Laboratory Cable Sampling Project

Petitioners acknowledge that this activity is a research project unrelaied to
decommissioning.

9. Radioactive Materials Shipments

Under the pre-1993 interpretation of the Commission’s decommissioning reg-
ulations and 10 C.F.R. § 50.59, the NRC has permitted shipment of radioactive
waste and contaminated components prior to approval of a decommissioning
plan, as long as it does not materially and demonstrably affect the methods or
options available for decommissioning or substanuially increase the cost of de-
commissioning, and because such shipments do not constitute a “major” activity.
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NRC Staff practice prior to 1993 permitted activities such as shipment of
waste or contaminated components at a permanently defueled facility pursuing
decommissioning. Prior 10 approval of a decommissioning plan, the licensee
may dismantle and dispose of nonradioactive components »=.J structures not re-
quired for safety in the shutdown condition. After issuance of a possession-only
license, the licensee also may dismantle and dispose of rad. active components
not required for safety in the shutdown condition, provided that such activity
does not involve major structural or other major changes and does not foreclose
alternative decommissioning methods or materially »%ect the cost of decom-
missioning. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), CLI-91-8, 33 NRC 461, 471 (1991), approving Staff recommendations in
SECY-91-129, “Status and Developments ai the Shoreham Nuclear Power Sta-
tion” (May 13, 1991). See aiso NRC Inspection Manual, ch. 2561, §§ 06.06,
06.07 (Mar. 20, 1992); Fort St. Vrain Nuclear Generating Station Amendment
No. 82 1o Facility Operating License No. DPR-34 (Possession-Only License,
May 21, 1991); and Rancho Seco Nuclear Generdting Station Amendment
No. 117 to Facility Operating License Mo. DPR-54 (Possession-Only License,
Mar. 17, 1992).

Petitioners contend that the February 2, 1996 letter of the NRC Staff applied
the post-1993 interpretation of the Commission’s decommissioning regulations
to determine that shipment of low-level radioactive waste is permissible.” based
on the Staff's citation to SECY-92-382 and the associated June 30, 1993 SRM.
The particular language Petitioners point to is:

Muw.-aommmmmmmm
of a possession-ualy license because such components are not “major™.  Le., they are not
needed 1o maintain safety in the defueled condition. See SECY-92-382, “Decommissioning
— Lessons Learned” (November 10, 1992) and Staff Reguirements Memorandum, “SECY-
92.382 — Decommissioning - Lessons Learmsed” (June 30, 1993).

The Staff’s Feo. wry 2, 1996 letter derived this language from a discussion at
pages 22-24 of SECY-92-382, “Decommissioning — Lessons Learned.”

¥ Pentioners incomrectly comiend that the Staff's conclusion. that the methods or options available for decommis-
sioning will not be matenally or demonsirably affected because the Licensee's activities involve approximately
2.1 curies of residual activity, constinutes apphcatinn of the Licensee's 1% criterion. The Licensee had proposed
0 its lotter of Ocober 24, 1995, that deconumissioning activities involving less than 1% of the total cunies of
nonfuel components not incheding greater than Class C components, are not “major” decommissioning acuvities
and thus are permussible under the pre-1993 ierpretation of the Commission's decommussioning reguiaions As
previously staed. the NRC Staff does not accept or approve, and did pot use, this criterion in its February 2. 1996
(or its November 2, 1995) lener 1o determine whether activities proposed by the Licensee, including shipping, e
“major” activities for purposes of permissible decommissioning before approval of & decominissioning plan. See.
ey. note 5, supra The Staff in fact stated that since the Licensee's activities involve only 2.3 cunes out of a
total 4448 curies residual activity which must be decommissioned, shipmeni of low-level radioactive waste will
not demonstrably affect the methods or opuons available for decommussioning

43



The Commission had in fact permitted shipment of low-level waste prior to
approval of a decommissioning plan under its pre-1993 interpretation of its de-
commissioning regulations, as explained above. SECY-92-382 accurately stated
that the Commission had in fact permitied shipment of not only low-level ra-
diocactive waste and some components, but also some reactor internals, before
approval of a decommissioning plan.'* The particular reference to “major” com-
penents in SECY-92-382 was in the context of permissible shipmen: of waste;
that language did not define “major” for the purpose of determining what com-
ponents may be dismantled or removed prior 10 approval of a decommissioning
plan. No componcnt can be shipped unless it is first removed or dismantled,
and authority to ship a component already removed or dismantled does not ipso
Jacto constitute authority to remove or dismantle the component in the first place.
Likewise, the citation in the NRC Staff's February 2, 1996 letter to Petitioners
was not intended to define “major” for the purpose of determining what compo-
nents could be dismantied or removed prior to approval of a decommissioning
plan, but rferred 1o what could be shipped. The Staff’s reference to SECY-
92-382 was made in the context of permissible shipments only, not permissible
component dismantling or removal. Regrettably, the Staff’s February 2, 1995
reference 10 SECY-92-382 may have been insufficiently detailed to make the
purpose of the reference clear.

In the case . »and, the Licensee's proposal was 1o ship low-level radioac-
tive waste."! 1 ¢ WRC Staff's conclusion that the Licensee's proposal to ship
radioactive waste'? is permissible under the pre-1993 interpretation of the Com-
mission's decommissioning regulations was based on the understanding that the
proposal was to ship low-level radioactive waste, and was not intended to be
and was not 8 determination that the removal or dismantling of major compo-
nents was permissible under the pre-1993 interpretation of the Commission’s
decommissioning regulations,” under CAN v. NRC, or under CL1-94-14.

0 e Shoreham, CLI91-8, 33 NRC mt 471 See also SECY-91-129, “Status and Developments & the Shureham
Muclear Power Station (SNPS).” at 1 (May 13, 1991) (contaminated fuel support castings and penipheral pieces)
1 petitioners comtend that there is no basis 10 determine the accuracy of the Licenser's estimate that it will make
54 shipments of low-leve! radioactive waste between October 1995 and July 1996, Petitioners, however, fail 1o set
forth any facts or rationale that raise & question as 1o the reasonableness of the Licensee's estimaie of the number
of shnpments
12 pucitioners state that neither YAEC nor the NRC Staff provided any information abou! the radioactivity levels
in the 54 shipments that YAEC estimates it shipped and will ship berween Ociober 1995 and July 1996, and that
the Licensee's January 29, 1996 estimate of 2.3 cunes involved o activities already completed does not provide
information abow radioactivity levels of the 54 shupments that YAEC esumates i will have shipped before the
end of July 1996 The Licensee has now provided that information and estimates the 10tal radicactivity involved
in the packaging and shipment of low-level mdioactive waste between November 1, 1995, and July 1996, 1o be
1817 curies. See Letter dated February 21, 1996, from K.J. Heider, YAEC, to Morton B. Fairtile, NRC. The four
conested activities, other than shipping, amounted to only approximately 8 2001 cunies of residual radioactivity
13 petitioners wssert that the NRC Staff's February 2, 1996 letter states that the shipment of low-level radioactive
waste is permitied under the pre- 1993 critena because the radioactivity of the shipments amounts to 2.3 cunies
(Continued)



The Commission's decisions in Shoreham, CLI-91-2, 33 NRC at 73 n 5,
and Rancho Seco, CLI-92-2, 35 NRC at 61 n.7, do not, as Petitioners contend,
prohibit shipment of low-level radioactive waste. No issue concerning such
shipments was addressed in those decisions. The language cited by Petitioners
paraphrases the general guideline, that “major dismantling and other activities
that constitute decommissioning under the NRC's regulations must await NRC
approval of 2 decommissioning plan,” and is derived from the 1988 Statement of
Cm:derm “General Requirements for Decommissioning Nuclear Facilities,”
supra. As explained above, it was agency practice before 1993 to permit
shipment of low-level radioactive waste and contaminated components before
approval of a decommissioning plan.

Rather than store low-level radioactive waste on site for exiended peniods, it
has long been agency policy that such waste should be shipped to disposal sites
if the ability 10 dispose of waste at a licensed disposal site exists. Shipping
of waste at the earliest practicable time minimizes the need for eventual
waste reprocessing due 1o possibly changing bunal ground requirements and
reduces occupational and non-occupationa! exposures and potential accident
consequences. NRC Generic Letter 81-38, “Storage of Low-Level Radioactive
Wastes at Power Reactor Sites” (Nov. 10, 1981).

Petitioners contend that YAEC may not ship low-level radioactive waste
because the Yankee Rowe possession-only license does not permit it.'* Although
Petitioners are correct that no language in the Yankee Rowe POL explicitly
states that shipment of low-level radioactive waste is authorized, the Yankee
Rowe POL does authorize that activity. Section 1.H of the POL, issued August
S, 1992, authorizes Yankee Rowe to receive, possess, and use byproduct, source,
and special nuclear materials in accordance with the Commission's regulations
in 10 CFR. Parts 30, 40, and 70. Authority to ship low-level radioactive
waste is conferred upon all byproduct material, source matenial, and special
nuclear material licensees by NRC regulations in 10 C.F.R. Parts 30, 40, and 70.
Byproduct materials licensees, source materials licensees, and special nuclear

o dess out of the remaining 4448 curics of residual radioactivity (0 be decommissioned in the form of Class C
or less wasie. What the Staff ssid was that because the Licensee's activities involve approximately 2.3 curies of
the remaining 4448 cunes of residual radiouctivity to be decommissioned in the form of Class C or less waste,
shipment of low-level radioactive waste produced by the activities evalusted in the Swaff's November 2, 1995
letier will not matenially or demonstrably alfect the methods or options available for decommissioning the Yankee
Rowe site

" petitioners claim that the Commussion's decotnrissioning regulations prohibit low-level radicactive waste
shipments that are not authorized by YAEC's license, citing the 1988 Statement of Consideration. See “Genera)
Requirements for Decons assioning Nuclear Facilities,” 53 Fed Reg 24,025-26 (June 27, 1988) The Statement
of Consideration makes po mention of shipment of low-level radioactive waste. The language cited gives examples
of activities that licensees may conduct before approval of » decommissioning plan, but does not state or imply
that the st is inclusive: “Although the Commission must approve the decommussioning alternative and major
structural chianges to radionctive companents of the facility or other major changes. the licensee may proceed with
some activities such as decomtamivation, minor component disassembly, and shipment and storage of spent fuel
if these activines are permutied by the operating license and/or § 50.59 " (Emphasis added )
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materials licensees, including Yankee Rowe, are authorized to transfer such
material, as long as the recipient is authorized, see 10 CF.R. §§3041, 40.51,
and 70.42, and as long as preparation for shipment and transport is in accordance
with the requirements of 10 CF.R. Part 71. See 10 CF.R. §§ 30.34(c), 4041(c),
70.41(a). In particular, § 2.C of the Yankee Rowe POL states that the POL is
deemed to contain and is subject to 10 C.F.R. §§ 30.34 and 40.41. Accordingly,
the POL suthorizes the transport of low-level radioactive waste from Yankee
Rowe.
Petitioners state that the “cardinal consideration” that determines whether a
decommissioning activity is “major” should be the radiation dose it yields, not
the radioactivity of the component involved," and thus the NRC Staff’s February
2, 1996 letter erroncously relied upon the number of curies shipped rather than
the radioactive doses involved in shipping low-level waste 1o determine whether
the activity is permissible.'®

The critenia for determining whether shipments of low-level radioactive waste
will demonstrably affect the methods or uptions avaitable for decommissioning
have not been weil defined. During review of the petition and its supplement,
the NRC Staff has continued 1o examine the question of whether the Licensee’s
shipments of low-level radioactive waste will demonstrably affect the methods
or options available for decommissioning. In this case, the Staff has now also
compared the radiavon dose involved in the packaging and shipping of the low-
level radioactive waste with the radianon dose estimated for decommissioning
of the Licensee's facility. This i1s because, under Petitioners’ theory regarding
the choice of the decommissioning option, as we understand it, it seems that
adoption of a different decommiszioning option would most likely be required
to reduce dose, The Licensee estimates that the radiation dose involved in
the packzging and shipment of low-level radioactive waste between November
1, 1995, and July 1996 1o be 17 person-rem.”” The estimated total radiation

'S The Commission has not artsculated as 8 critenion for dewermining what constitutes & “major” decomnussioning
sctivity, (he radistion dosr yielded by the activity, and Petiiovers cite no authority fos this argument Nor has
the Commission articulated the radioactivity involved us » critenon for determuning what constitutes “miajor”
AECONUNISSIONING Acti vity

' The Siaft mistakenly understood the Licensee s ketier of Jaouary 29, 1996, (o mean that the activiies evaluated
by the Swaff's November 2. 1995 letter involved 2.3 curies. The radiosctivity involved in the four contested
activities, other than shipping of low-level radioactive waste, amounted 1o approrimately 8 2001 curies of residual
radioactivity (Kemovel of the upper newtron shield tank involved less than 5 curtes. and removal of the conponent
cooling water system pipes and components and spent fuel cooling system pipes and components iovolved | 2001
cunies See Lewer duied October 19, 1995, from Russell A Mellor, YAEC 10 Morton B Fairtile, NRC. Fuel chute
salation involved 2 curies. and spent fuel pool electncal conduit installauon involved no curies. See Letie: dated
February 21, 1996, from K.J Heider, YAEC, to Monon B Fairtile, NRC.) in addition, the Licensee estimated that
since completion of the aciivities described in the NRC letier, activities have been authorized by the Licensees’
Manager of Operations that remove components containing & wtal of 2.3 cunes of radioactive matenal See Letier
dared Jamuary 29, 199, from Andrew C. Kadak, YARC, 1o William 7. Russell, NRC

"7 See Letter dated February 21, 1996, from K J Heider, YAEC, 1o Movion B. Fairtile. NRC.
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exposure for decommissioning the facility is 755 person-rem." The estimated
dose from packaging and shippirg is approximately 2% of the total dose from
decoinmissioning. As can be seen, most of the dose will be incurred in acuvities
Jther than shipment of low-level radioactive waste. As the Commission has
previously held in this case, even potential dose reductions on the order of 900
person-rem, unless there is some extraordinary aspect to the case not apparent,
cannot have ALARA significance such that one decommissioning option would
be preferable 10 another." Accordingly, the Staff concludes that the Licensee's
shipment of low-level radioactive waste will not demonstrably affect the methods
and options available for decommissioning

In view of the above, the shipments of low-level radioactive waste between
October 1995 and July 1996, before approval of a decommissioning plan, is
permissible under the pre-1993 interpretation of the Commission’s decommis-
sioning regulations.

B. The Five Contested Activities Will Neither Individually Nor
Collectively Substantially Increase the Costs of Decomumissioning

YAEC est:mates the cost of shipment and disposal of all low-level radioactive
waste between the October 1995 issuance of CLI-95-14 and the scheduled
date of completion of the hearing in mid-July 1996, to be $6.5 million, or
approximately 1.75% of the estimated $368.8 million total decommissioning
cost. It would be speculative to conclude that the decommissioning method
proposed by Petitioners, SAFSTOR, would be less expensive. There is no
evidence that the Licensee’s shipments will increase decommissioning costs or
that continued storage of the waste will decrease the ultimaie costs. Thus, the
Staff concludes that YAEC's shipment of low-level radioactive waste will not
substantially increase the costs of decommissioning.

Petitioners erroneously contend that the cost of shipments of low-level
radioartive waste could be reduced by postponing the packaging and shipment
of low-level waste, presumably because some waste may decay to levels such
that the volume of waste that will require shipment would decrease. Delay
will not significantly reduce the volume of waste shipped because the waste is
not segregated by the radioactive isotope involved, and some of the radioactive
isotopes involved have very long half-lives, i.e., nickel-63 has a half-life of 100
years. Cobalt-60, which has a half-life of 5.27 years, was the isotope selected by
the Petitioners to postulate a reduction in waste volume. Moreover, delay could

'8 (eder Approving the Decommissioning Flan and Authorizing Decommissioning of Facility (Yankee Nuclear
Power Station). "Environmental Assessment by the U S Nuclear Regulatory Comnussion Related to the Reguest
10 Authorize Facility Decommissioning.” ot 22

1 CLI96-1, 43 NRC | (1996)



possibly increase decommissioning costs because shipping and burial costs may
increase.

The Licensee estimates costs for the five activities contested by Petitioners
1o be $6.5 million for shipments of low-level waste between October 1995 and
July 1996 and $2.4 million for the four other contested activities,” for a total
of $8.9 million, or 2.1% of the $368.8 million estimated total decommissioning
costs. There is no evidence that these activities will give rise 10 conseguences
that will increase the total cost of decommissioning. Accordingly, the five
contested activities will not substantially increase decommissioning costs, either
individually or collectively.

C. Petitioners’ Request for an Inspection and Inspection Report
Was Granted

Petitioners' request for reinspection of Yankee Rowe to determine compliance
with CLI-95-14 and for issuance of an inspection report was granted. NRC
Region | inspected the Yankee Rowe facility for a second time on December 5-
1K, 1995, 1o determine compliance with CLI-95-14. NRC Inspection Report No.
50-029/95-07 was issued January 31, 1996. The Inspection Report concludes
that the Licensee's activities were conducted in accord with the specifications
of the Staff’s November 2, 1995 letter. The first inspection was conducted in
October 1995, before the provision of technical guidance or criteria to assist
the Region in determining compliance with CLI-95-14. Subsequently, the NRC
Staff issued its letier of November 2. 1995, evaluating the nine activities, all of
which are permitted by CAN v. NRC and CLI-95-14, as explained above.

Petitioners claim that the January 31, 1996 Inspection Report merely repeats
the Staff’'s erroneous interpretation of the Commission's decommissioning stan-
dards, and thus constitutes no relief. The inspection report explicitly states that
the nine activities evaluated by the Staff's November 2, 1995 letter were in-
spected and that the Licensee limited the scope of its work to those activities.
Petitioners’ disagreement with the Staff’s conclusion that the nine activities are
in compliance with CAN v. NRC and CLI-95-14 does not constitute denial of
Petitioners’ roquest for an inspection and an inspection report to determine com-
pliance with CAN v. NRC and CLI1-95-14.



IV. CONCLUSION

For the reasons given above, Petitioner's request that shipments of low-level
radioactive waste be prohibited is denied, and Petitioners’ request that four
other activities be prohibited is moot.?' Additionally, Petitioners’ request for
an inspection of Yankee Rowe to determine compliance with CLI-95-14 and an
nspection report was granted.

As provided by 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission's review. The Decision
will become the final action of the Commission 25 days after issuance, unless
the Commission on its own motion institutes review of the Decision within that
time.

FOR THE NUCLEAR
REGULATORY COMMISSION

William. T. Russell, Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 22d day of February 1996.

?! pesitsoners claim that the NRC erroncously found on February 2. 1996, that the request for emergency relief
was meot 1o pan. Petitioners assert that the Licensee continues (o unlawfully ship low-level radioactive wasie and
that on January 29, 1996, the Liceasee stated that it is considening whether (0 conduct seven activities, in addition
.uuwnum-mzlmu The February 2. 1996 letter of the Swff and this

mhmwwummwumwmmmm
had boen completed before the submission of the petiion. Nonetheless. both the February 2, 1996 letier and this
Decision found that those fonr activities were permussible, prior 1o approval of & deconmissioning plan. under the

pre-1993 imerpretation of the Commission's decommissioning regulacions Neither the Staff's February 2. 1996
h--ummn“ﬂm-hhhb—-munmm The Suaff will
address those activities in a supplemental Director's Decision, as required by the Comanission’s order of February
15, 1996




Cite as 43 NRC 51 (1996) CLI-96-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Shirley A. Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus
In the Matter of Docket No. 50-440-OLA-2
CLEVELAND ELECTRIC ILLUMINATING
COMPANY, ef al.
(Perry Nuclear Power Piant,
Unit 1) March 7, 1996

The Commission grants the Cleveland Electric Illuminating Company's pe-
tition for review of the Atomic Safety and Licensing Board order, LBP-95-17,
42 NRC 137 (1995). The Board's order granied the Intervenors’ motion for
summary disposition and terreinated the procecding.

ORDER

Pursuant to 10 CF.R. § 2.786(b), the Cleveland Electric Illuminating Compa-
ny (Cleveland Electric) has petitioned the Commission for review of Atomic
Safety and Licensing Board order LBP-95-17, 42 NRC 137 (1995). The
Licensing Board's order granted the motion for summary disposition submitted
by Intervenors Ohio Citizens for Responsible Energy, Inc. (OCRE), and Ms,
Susan L. Hiatt, and terminated this proceeding. The Intervenors oppose review
of the decision. The NRC Staff does not oppose review. The Staff’s position
1§ that LBP-95-17 musinterprets NRC regulatory requirements and exceeds the
scope of the proceeding.

The Commission has decided to grant review of LBP-95-17. The parties to
the review proceeding shall he Cleveland Electric, the Intervenors, and the NRC
Staff.




1. Within 30 days after service of this Order, Cleveland Electric and the
NRC Staff may file their briefs, which shall be limited to 25 pages each.

2. Within 30 days after service of Cleveland Electric’s and the NRC Staff’s
briefs, the Intervenors shall file their responsive brief, which shall be
limited to 35 pages.

3. Within 15 days after service of the responsive brief, Cleveland Electric
and the NRC Staff may file a reply brief, which shall be limited to 10
pages each.

In addition to the arguiments the parties choose to present, the Commission
directs all parties 10 address the significance for this case of 5 US.C. §551(8)
and (9) (defining “license” and “licensing”).

Any brief in excess of 10 pages must contain a table of contents, with page
references, and a table of cases (alphabetically arranged), statues, regulations,
and other authorities cited, with references to the pages of the brief where they
are cited. Page limitations on briefs are exclusive of pages containing a table
of contents, table of cases, and of any addendum containing statutes, rules,
regulations, etc.

It is so ORDERED.

For the Commuission

i JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 7th day of March 1996.

§2



Cite as 43 NRC 53 (1996) CLI-96-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
-

Shiriey A. Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus
In the Matter of Docket No. 50-029-DCOM
(Decommissioning Plan)
YANKEE ATOMIC ELECTRIC
COMPANY
(Yankoe Nuclear Power Station) March 7, 1996

The Commuission declines to disqualify two Comimissioners or the NRC Staff
fron. participating in the case; indicates that it plans to review the Licensing
Board's March | decision (LBP-96-2, 43 NRC 61 (1996)), suggests appropriate
areas of inquiry for the parties” briefs; and keeps in place the current stay of the
Roard decision, pending Commission review of LBP-96-2.

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION)

It is Commission practice that the Commissioners who are subject to a recusa!
motion will decide that motion themselves, and may do so by issuing a joint
decision.

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION)

A prohibited communication is not a concern if it does not reach the ultimate
decision maker,



RULES OF PRACTICE: MOTIONS FOK RECUSAL (OR
DISQUALIFICATION)

Where a prohibited communication is not incorporated 1ito advice (o the
Commission never reaches the Commission, and kas no impact on the Com-
mission’s decision, it provides no grounds for the recusal of Commissioners.

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION)

Commission guidance does not constitute factual prejudgment where the
guidance is based on regulatory interpretations, policy judgments, and tentative
observations about dose estimates that are derived from the public record.

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION); DISQUALIFICATION

Where there are no facts from which the Commission can reasonably conclude
that a prohibited communication was made with any corrupt motive or was other
than a simple mistake, and where a Report of the Office of the Inspector General
confirms that an innocent mistake was made and that the Staff was not guilty
of any actual wrongdoing, and where the misiake did not ulumately affect the
proceeding, the Commassion will not dismiss the Staff trom the proceeding as
a sanction for having made the prohibited communication.

RULES OF PRACTICE: STAY OF ORDER

Where the Commission issues a stay wnolly as a matter of its own discretion,
it does not need to address the factors listed in 10 CF.R, § 2.788.

MEMORANDUM AND ORDER

L. INTRODUCTION

The Petitioners in this expedited proceeding, the Citizens Awareness Network
("CAN") and the New Engiand Coalition on Nuclear Pollution (“NECNP")
(collectively “Petitioners”), challenge the adequacy of the decommissioning plan
prepared by the Yankee Atomic Electric Company (“YAEC") for its shutdown
nuclear power reactor near Rpwe, Massachusetts (“Yankee NPS™). On March 1,
1996, the Atomic Safety and Licensing Board (“Licensing Board”) issued a



58-page decision dismissing Pettioners' request for a hearing on the ground that
Petitioners had failed o proffer a litigable contention. See LBP-96-2, 43 NRC
61 (1996) ("LBP-96-2").

Currently before the Commission are two motions filed by Petitioners:  one
seeking clarification and modification of a February 27 stay order issued by the
Commission’ and one seeking reconsideration and recission of the Commission’s
January 16 decision referring Petitioners’ five proposed contentions 10 the
Licensing Board and providing guidance on certain legal and policy questions.
See CLI-96-1, 43 NRC 1 (1996) (“CLI-96-1"). The latter motion also seeks
recusal of two Commissioners and disqualification of the NRC Staff from further
participation I's the case.

In the instant Memorandum and Order, the Commussion: (1) declines to
disqualify two Commissioners or the NRC Swaff from . rticipating in the case;
(2) indicates that it plans 10 review the Licensing Board's March | decision and
suggests appropriate areas of inquiry for the parties’ briefs; and (3) keeps in
place the current stay of the Board decision, pending Commission review of the
Board decision. ~

il. BACKGROUND OF CLI-96-1

On January i6, we issued CLI-96-1, in which we referred Petitioners’ petition
to intervene and related pleadings to the Licensing Board with: (1) instructions
1o treat the petition as a request for a hearing; (2) guidance on selected issues
including Petitioners’ proposed Comtention A; and (3) a proposed expedited
schedule. At the same time, the Secretary issued a separate document, entitled
“Notice of Appomntment of Adjudicatory Employee and of Communication
Covered by 10 CFR. §2.781(c,” ("Notice™), which advised the parties: (1)
that a member of the NRC Staff had been appointec as an adjudicatory
employee  and (2) that there had been a communication in violation of the
separation of functions restrictions contained in 10 CF.R. §2.781(a) and that
this communication was being placed on the record in accordance with 10 CFR.
§2.781(c).

The Notice informed the parties that the communication had occurred between
a member of the NRC Staff and a member of the Office of the General Counsel
("OGC"), which was advising the Commission on the preparation of CLI-96-1.
In addinon, the Notice advised the parties that the communication related o
Petitioners’ proposed Contention A and attached a memorandum describing the

L On February 21 the Board hind announced from the bench its inient (0 issue an order dismissing the proceeding
s entivety by aboul March 1+ On February 27 the Commussion wsued an anticipatory order staying the
effectiveness of the Bowrd s impending decision
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communication. Finally. the Notice stated that the communication did not affect
the advice OGC rendered to the Commission, did not result in a change to the
language in any proposed draft of CLI-96-1, and was itself not communicated to
the Commissioners or any of their personal staffs before the Commission issued
CLI-96-1.

On January 26, 1996, Peitioners filed their motion for reconsideration and
rescission of CLI-96-1. First, Petitioners challenge the guidance we provided to
the Licensing Board on proposed Contention A, arguing that we “prejudge|d)
contested facts,” Motion for Reconsideration at 1, based “on ex parte communi-
cations and other factual information which petitioners have not had the oppor-
tunity to controvert.” Id. @ 2. As a result, Petitioners contend, the Commission
has “grieviously prejudiced [their] opportunity for a full and fair heanng .~ . "
Id. See generally id. a 7-15. Moreover, argue Petitioners, bec. use the guidance
was based upon “an ex parte communication,”” the Commussion should rescind
that guidance. Id. at 15-18.

Second, Petitioners argue that, based upon the facts as stated in the Notice,
the Commission should issue an Order directing the Staff to show cause why
it should not be dismissed as a party from the proceeding as a sanction for
the conduct identified in the Notice. See generally id at 18-19. Third, the
Petitioners argue that Chairman Jackson and Commissioner Rogers should
recuse themselves from any further consideration of this case because the
guidance on proposed Contention A prejudged factual 1ssues and rested on an
improper commumcation (despite the Notice's statement to the contrary). See
generally id at 20-21.

L  ANALYSIS

A. Commission Recusal

We begin with an analysis and discussion of the third 1ssue, whether Chair-
man Jackson and Commissioner Rogers should recuse themselves from further
proceedings in this matter.'

“The communication wt issee took place in violation of the Commission’s Kules on “separition of functions.”
Ot it rules against “ex parte communications.” as the Pet mustakenly stare  The Notice entified a
comamuication between (1) an NRC employee whe was participating i ap adiudicatory proceeding on behalf
of the Swff and (2) an NRC employee who was advising the Comaussion regarding 1t adjudicatory functions
Accordingly, the commumcation violated the “separation of functions” resinctons of 10 CFR §2 781 a). not
the £1 partr restrictions of 10 CFR §278Ka) (<) The lanier provision apphies to communications from outside
the NRC, the former applies to communications from within the NRC

Y Commissioner Dicus 1ok office on February 15, 1996, well after the events that serve as grounds for Petitioners’
request Tor recusal ranspired  Commussigner Dicus took no pan in those events. did sot parts ipate in CL1-96-1
and, accordingly presumes that Petiioners’ motion for recusal is not addressed 10 her  Therefore, Commussioner
Dicus did oot participate i Part A of thes discussion

(Continued)



1. Separation of Functions Vielation

We first address the separation of functions violation as an asserted ground for
recusal. Petutioners offer no facts supporting their motion to recuse because of
the separation of functions violation other than those apparent from the Not'_c.
For the reasons stated bel~w, the facts as stated by the Notce do not warraat
recusal by the Commissioners from this proceeding.

On January 16, the same day that C1.1-96-1 and the Notice were issued, the

Commussion's Office of the General Counse! (“OGC™) iorwarded the Notice to
the Acting Inspector General of the Commission for any appropriate action.
OGC also provided a copy of the Petitioners’ motion 1o the Office of the
Inspector General (“O1G"). The Commission’s OIG has the duty and obligation
10 conduct independent audits and investigations under the Insoector General Act
of 1978, as amended, Pub. L. 95452, 5 US.C. App. See generally 10 CFR.
§ 1.12(d). The OIG promptly initiated an investigation into the circumstances
of the communication at issue and completed that investigation on February 23,
1996. ’
The OIG's Report of Investigation provides a complete record as to how and
why that communication occucred.* As is clear from the Notice and confirmed by
the Report, the communication was not provided — eithe: directly or indirectly
~ 10 Chairman Jackson or Commissioner Rogers, or to any of their personal
staffs, prior to the decision to issue CLI-96-1. See generally OIG Report at
12, 13, Thus, there m no factual support for Petiioners’ assertion that the
commumication was “implictly relied on.” Motion for Reconsideration at 16
A prohibited communication “is not a concern if it does not reach the ultimate
decision maker " Press Broadcasting Co., Inc. v. FCC, %9 F.3d 1365, 1369
(D.C. Cir. 1995), citing ATX, Inc. v. US. Department of Transportation, 41
F.3d 1522, 1527 (D.C. Cir. 1994), and Peter Kiewer Sons' Co. v. U.S. Army
Corps of Engineers, 714 F.2d 163, 170-71 (D.C. Cir. 1983).

Maoreover, we would also observe that an essential thrust of the NRC Staff
communicati *» — that the ALARA doctrine should not be applied in reviewing
a licensee's choice of decommissioning opticn — 18 inconsistent with the
Commission's assumption in CL1-96-1 that an ALARA challenge to a licensee's
decommissioming option choice can properly be made if an adequate basis 15
provided. See CLI-96-1, 43 NRC at 7.

In accordance with Commission practice. Charman Jackson and Comnussoner Rogers decided the recusal
motion for thenselves Therefore, Part A is the joint decision of Charman Jackson and Commussioner Rogers
See Joseph J Mackial, CLI-B9-18. 30 NRC 167, 16970 (1989) (following an identical practice responding to &
rexjuest for recusal) Parts B and C represent o collegial Commussion decision
* A copy of the Report of Investigation has now been released 1o the public and has been provided 1o the parties
with this Memorandum and Order
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In sum, because the communication was made only 1o the General Counsel
and had no apparent influence on either OGC's advice 1o the Commission or on
the Commission’s decision, it provides no grounds for the recusal of Chairman
Jackson or Commissioner Rogers.

2. Alleged Prejudgment of Contested Facts

Petitioners also argue that Chairman Jackson and Commissioner Rogers
should be disqualified because they have improperly prejudged contested facts,
particularly on the question whether the SAFSTOR decommussiomng option
results in significant dose savings. As explained below, this argument is
premised on a misreading of CLI-96-1 and, because no prejudgment of contested
facts took place, does not call for recusal. One will <~arch CLI-96-1 in vain,
for example, for any “factual” finding regarding the projected SAFSTOR dose
savings for the Yankee facility.

It is clear and uncontestable from the rulemaking record supporting the
Commission’s decommissioning rule, and from the GEIS® in particular, that the
dose estimates in the rulemaking record associated with DECON and SAFSTOR
are vwsed on generic estimates for plants larger than Yankee Rowe that have
und'eryone no prior decommissioning. It is no prejudgment for the Commission
mereiy to observe in CLI-96-1 that different dose estimates “may” be expected
for Y ankee Rowe, and that the dose differences between SAFSTOR and DECON
are “likely"” to be lower and “could” be less than 900 person-rem — or “perhaps”
not much at all given Yankee Rowe's smailer size and the fact that Yankee Rowe
has already been partially decommissioned. It is also no prejudgment for the
Commussion to note the obvious uncertainties attending these estimates.

The Commission also offered guidance in CLI-96-1 that a chalienge to the
Licensee s choice of the modified DECON option cannot be based solely on
differences in estimated collective occupational doses on the order of magnitude
of the estimates in the rulemaking GEIS. This is not a finding of fact; it is
an interpretation of the NRC's decommissioning and ALARA regulations and
rests on an analysis of the regulatory policies underlying those regulations.
As CLI-96-1 notes, those regulations trcat DECON as a generally acceptable
alternative despite the acknowledged likelihood of reduced occupational dose
under SAFSTOR, and call for a weighing of various factors in addition to the
magnitude of estimated exposure in deciding ALARA.

Although not necessary for the decision, the Commission also noted that
its guidance was consistent with its curreni policy judgment that exposures are
considered ALARA when further dose reduction would cost more than $1000

$The Geneni: Environmental Impact Statement, or “GELS.” is NUREG-0586. isswzd in August 1988 in conjunction
with the promulgation of 10 CFR §§ 50 75 and SOK2 See generally 57 Fed Reg 24051 (June 27, 1988)



or $2000 for each person-rem reduction achieved. Such policy judgments do
not preyjudge contested facts. Further, the use of cost estimates appearing in
Petstioners’ own pleadings merely constitutes an analysis of the basis proffered
for a contention and does not constitute a merits conclusion on the validity of
those estimates.

Finally, the Commission stated in CLI-96-1 that its guidance regarding
regulatory significance of a dose reduction on the order of 900 person-rem
associated with switching 10 SAFSTOR was not applicable if “there is some
extraordinary aspect 1o the case not apparent o us from the pleadings that the
Licensing Board may uncover on its own review.” CLI-96-1, 43 NRC at 9.
This stalement alone puts to rest any concern about prejudgment since it left
sufficient leeway for the Lic~asing Board to reach its own initial cenclusion if
the record so warranted.

In sum, regulatory interpretations and policy judgments, and tentative ob-
servations about dose estimates that are derived from the public record, are
not factual prejudgments. Furthermore, the Commission provided the Licensing
Board with sufficient flexibility to consider the matters in dispute consistent with
the Commission’s rules. Thus, Petitioners' allegations of prejudgment constitute
no basis for recusal of Chairman Jackson or Commissioner Rogers.®

B. Dismissal of Staff as 2 Party

Petitioners offer no facts beyond the “Notice™ to support their argument that
the Staff should be dismissed from the proceeding. But there are no facts in the
Notice from which we could reasonably conclude that the communication was
made with any corrupt motive or was other than a simple mistake. Moreover,
the OIG Report confirms that an innocent mistake was made «ad that the Staff
is not guilty of any actual wrongdoing. See generally OIG Report at 7-12, 13.
We are unwilling to order a dismissal of Staff from the proceeding on the basis
of a mistake that ulumately did not affect the proceeding. Thus Petitioners’
request for the Commission to order Staff to show cause why it should not be
dismissed as a party (o the proceeding is denied.

C. Commission Appellate Review of LBP-96-2 and the February 27th
Stay Order

Under 10 CFR. § 2.714a(a), Petitioners have the right to appeal the Licensing
Board's March | decision 10 dismiss their contentions, LBP-96-2, and we

® As explaned below, however, as pant of its review of LBP.96.2. the Commission will consider Petitioners
arguments that its guidance was unsound on its ments See, ¢ 2, Motion for Reconsideration and Rescission at
e18
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anticipate that they will do so. On appeal, the parties’ briefs may address all
issues bearing on the Licensing Board's decision, including the applicability of
the Commission’s guidance in CLI-96-1 and any issues related to reconsidering
that guidance not decided in 1oday's order. See note 6, supra.

Because of the complex and novel decommissioning issues involved in this
case, we issued an anticipatory stay of LBP-96-2 on February 27th and now
have decided, wholly as a matter of discretion,” to keep that stay in effect
pending completion of Commission review of the Licensing Board's decision.
See Sacramemto Municipal Utility District (Rancho Seco Nuclear Generating
Station), CLI-93-3, 37 NRC 135, 152 (1993). In addiuon, if the Commission
atfirms LBP-96-2, it will follow its customary practice of issuing a short
housekeeping stay to facilitate orderly judicial review. See, e.g., Sacramento
Municipal Utility District (Rancho Seco Nuclear Generating S:ation), CLI-92-2,
35 NRC 47, 61 (1992).

. IV. CONCLUSION

For the foregoing reasons, Petitioners’ Motion for Reconsideration and Partial
Rescission is denied insofar as it seeks Commission recusal and Staff disqualifi-
cation. The Commission will review LBP-96-2 after appeal and briefing under
10 CFR, §2.714a The effectiveness of LBP-96-2 s hereby stayed pending
thai review. =

it is s0 ORDERED.

For the Commission

JOHN C. HOYLE
Secretary of the Comraission

Dated at Rockville, Maryland,
this 7th day of March 1996

7’;A£('-1uuﬂu¢nm&unul sty Qotoes under 10 CFR § 2788 do not support a stay io this case. See
Licenser s Response (o NECNP/CAN s “Motion for Clarification and Modification of Comsmussion s Febeuary 27
1996 Stay Owder” filed March |, 1996 As we do oot act under section 2 788, we inmate no view on this

Guestian



Cite as 43 NRC 61 (1996)

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bellwerk, Ill, Chairman
Dr. Jerry R. Kiline
Dr. Thomas S. Elleman

In the Matter of Docket No. 50-029-DCOM
(ASLBP No. 96-713-01-DCOM)

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Powgr Station) March 1, 1996

In this proceeding concerning challenges to vanious aspects of the decom-
missioning plan for the Yankee Nuclear Power Station, based on guidance fur-
nished by the Commussion in CLI-96-1, 43 NRC 1 (1996), the Licensing Board
concludes that the citizen groups petitioning to intervene have es ablished their
standing but have failed to present a litigable contention, which requires that the
proceeding be dismissed.

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY IN
FACT; ZONE OF INTERESTS)

To comply with the basic standing requirements, a petitioner must demon-
strate that (1) it has suffered or will sufter a distinct and palpable harm that
constitutes injury-in-fact within the zone of interests arguably proiected by the
governing statute; (2) the injury is fairly traceable to the challenged action; and
(3) the mjury is likely to be redressed by a favorable decision. See CLI-96-1,
43 NRC m 6, .



RULES OF PRACTICE: STANDING (REPRESENTATIONAL);
STANDING TO INTERVENE (AUTHORIZATION)

When an organization seeks 1o intervene on behalf of its members, that
entity must show that it has an individual member who can fulfill the necessary
clements to establish standing and who has authorized the organization to
represent his or her interests. See C11-96-1, 43 NRC at 6.

RULES OF PRACTICE: STANDING TO INTERVENE (NUCLEAR
POWER REACTOR DECOMMISSIONING)

Intervenor organizations established their standing to intervene and seck relief
regarding alleged health and safety or environmental injuries th- may be visited
upon nheir members who reside and engage in various activitics in the area
within 10 miles of a nuclear facility to be decommissicned. Because some,
even if minor, public exposures can be anticipated from the decommissioning
process, the Licemsing Board is not “in a position at this threshold stage to
fule out as a matter of certainty the existence of a reasonable possibility” that
decommissioning might have an adverse impact to those, such as petitioners’
members, who live or recreate in such close proximity to the facility, or use
local waste transportation routes, Virginia Electric and Power Co. (North Anna
Nuclear Power Station, Umits | and 2), ALAB-522, 9 NRC 54, 56 (1979).

RULES OF PRACTICE: STANDING TO INTERVENE
(ADMISSIBILITY OF CONTENTIONS)

Petitioners who have established their sianding to preseni a contention that
secks modification or rejection of a nuclear facility decommissioning plan
50 as to avoid health and safety or environrenal njury to the public also
can pursue any contention alleging such modification/rejection relief based on
circumstances such as purported occupational exposure to facility workers from
decommissioning activities. See CLI-96-1, 43 NRC at 6,

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

Under 10 CF.R. § 2.714(b)2)(11)-(ii1), 1o be admissible a contention must
contain a specific statement of an issue of fact or law raised or controverted in
a proceeding that is supported by a “basis” of alleged facts or expert opinions,
together with references to specific sources and documents that establish those
facts or opinions. The basis must be sufficient to show that a genuine dispute
exists with the applicant on a material issue of fact or law. Moreover, while the
mtervenor need not prove its case at the contention stage or present factual
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support in afidavit or evidestiary form sufficient to withstand a summary
disposition. motion, it nonetheless must make a minimal showing that material
facts are in dispute such that a further inquiry is appropriate. And, of course,
any contention must fall within the scope of the issues set forth in the notice of
apportunity for hearing on the proposed licensing action. See Georgia Institute
of Technology (Georgia Tech Research Reactor), CLI-95-12, 42 NRC 111, 117-
18 (1995).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)
DECOMMISSIONING: CONTENTIONS (ADMISSIBILITY)

In challenging the contents of a decommissioning plan feshioned pursuant
to 10 CFR. §50.82(b)(1), (2), a contention not only must allege some content
deficiency in the decommissioning plan, but that this purported deficiency has
some health and safety significance for the decommissioning process as a whole.
Put anotl <. way, te craft a litigable contention faulting a decommissioning plan
for a deficiency in content, besides providing a basis sufficient to question the
plan’s accuracy, there must also be a showing that a genuine disputed material
tssue of fact or law exists abowt whether the purported shortcoming has some
tangible negative impact on the overal! ability of the decommissioning process
outlined in the plan to protect the public health and safety. Cf. Public Service Co.
of New Hampshire (Se@brook Station, Units | and 2), ALAB-942, 32 NRC 395,
414 (1990) (contention that purported emergency planning exercise deficiency
precludes a finding of reasonable assurance that protective measures can and
will be taken must show that exercise revealed more than minor or isolated
flaw in plan and that plan flaw can only be remedied through significant plan
revision).

DECOMMISSIONING:  FINANCIAL ASSURANCE (ADMISSIBILITY
GF CONTENTIONS)

A litigable contention asserting that a reactor decommissioning plan does not
comply with the funding requirements of 10 CF.R. § 50.82(b)(4) and (c), must
show not only that one or more of a plan’s cost estimate provisions are it error,
“but that there is not reasonable assurance that the amount will be paid.” CLI-
96-1, 43 NRC at 9. A petitioner must establish that some reasonable ground
exists for concluding that the licensee will not have sufficient funds to cover
decommussioning costs for the facility.
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RULES OF PRACTICE: CONTENTIONS (RESPONSE TO
OBJECTION TO ADMISSION)

A petitoner should be permitted to respond to chalienges to a contention
before the contention is dismissed. See Houston Lighting and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-565, 10 NRC 521, 525
(1979).

NEPA: RULE OF REASON

The “rule of reason” governing National Environmental Policy Act {(NEPA)
interpretation provides that an agency need not consider “remote and speculative
risks.” Limerick Ecology Action v. NRC, 869 F.2d 719, 739 (3d Cir. 1989).

RULES OF PRACTICE: CHALLENGE TO COMMISSION
REGULATIONS; CONTENTIONS (CHALLENGE OF COMMISSION
RULE)

A contention basis concerning a transportation cask accident that relies on
a report postulating an accident scenerio with cenditions that fall within the
parameters of 10 CFR. §71.73(c) governing cask accident test conditions is
not subject to dismissal under 10 C.F.R. § 2.758 as improperly challenging that
accident test condition fegulation.

RULES OF PRACTICE: CONTENTIONS (SUPPORTING
DOCUMENTATION)

A document put forth by an intervenor as supporting the basis for a contention
15 subject to scrutiny both for what i does and does not show. When a report is
the central support for & contention’s basis, the contents of that report are what
are before the Board and, as such, is subject 1o Board scrutiny, both as to those
portions of the report that support an intervenor's assertions and those portions
that do not.

NEPA: PFEMOTE AND SPECULATIVE EVENT

Becaus» only accident scenarios that are not “remote and speculative” need
be the sulject of a NEPA analysis, if the information in any intervenor-proffered
document regarding such a scenario fails to indicate that this threshold has been
crossed, theii a contention challenging NEPA comphance based on a failure to
analyze that scenario need not be admitted. See Vermont Yankee Nuclear Power



Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 36 NRC 29, 44-47
(1989), remanded for additional findings, C1.1-90-4, 31 NRC 333 (1990).

MEMORANDUM AND ORDER
(Denying Petition to It ‘ervene)

By a petition to intervenc and supplemental intervention petition dated
November 30, 1996, the Citizens Awareness Network, Inc. (CAN), and the New
England Coalition on Nuclear Pollution (NECNP) ask that the agency convene
an adjudicatory hearing. As their intervention petition makes clear, in that
hearing Petitioners wish to challenge the validity of various health and safety
and environmental aspects of the decommissioning plan proposed by Licensee
Yankee Atomic Electnic Company (YAEC) for the Yankee Nuclear Power Station
(YNPS or Yankee Rowe) located in Frenklin County, Massachusetts, near the
town of Rowe. The Commission referred their intervention petition to the
Atomic Safety and Licensing Board in a January 16, 1996 memorandum and
order. See CLI-96-1, 43 NRC 1 (1996). In doing so, the Commission directed
that the Board rule on CAN's and NECNP's standing to intervene and the
admissibility of the five contentions they have proffered and then conduct any
further proceedings.

In response to the Commission’s referral, on February 21, 1996, we conducted
a preheanng conference regarding Petitioners’ standing and their contentions.
See Tr. at 1.234. At the conference, counsel for Petitioners. YAEC, and the
NRC Staff made oral presentations and answered Board questions regarding
various aspects of these matters.! At the conclusion of these presentations, we
advised the participants that the Board intended to issue a finding that CAN and
NECNP have standing to intervene in this proceeding but that they have failed
to present any litigable contentions. Below, we set forth our formal rulings on
the issues of standing and the admissibility of their contentions.

L. BACKGROUND

The CAN/NECNP petition that is now before us was filed in response 1o an
October 26, 1995 Commission notice of consideration of issuance of an order
and opportunity for hearing regarding the YAEC plan for decommissioning the

"The Commonwealth of Massach ty which notified the Commission of s intem to partcipate i this
proceoding as an interesied governmental entity pursuant 1o 10 CF R §2715() deaded not 10 take part in the
preheanng conference  See Letier from Leshe Greer, Assistant Attorney Gen . Commonwealth of Massachusetts,

10 the Licensing Bowd (Feb 22 1996)




Yankee Rowe facility. See 60 Fed. Reg. 55,069 (1995). As is detailed in that
notice and prior Commission notices and issuances regarding the plan, see 60
Fed. Reg. 46,317 (1995); CLI-95-14, 42 NRC 130 (1995), the October 26 notice
was a direct response (o = July 1995 directive from the United States Court of
Appeals for the Firu Circuit requiring that a hearing opportunity be afforded
o CAN and ~Zaer interested persons prior to agency approval of the YAEC
decommiz.sioning plan.

As i, outlined in the circuit court’s opinion, Citizens Awareness Network, Inc.
v. NRC, 59 F.3d 284, 288-90 (1st Cir. 1995), after a February 1992 declaration
of its intent permanently to cease operation of Yankee Rowe, YAEC obtained
a possession-only hoense that revoked its authority to operate the facility. See
57 Fed. Reg. 37,558 (1997). In October 1992, prior to the submission of a
facility decommissioning plan or decommissioning envi. onmental report, YAEC
proposed that the agency =pprove an “early component removal project” (CRP).
Under the terms of the CRP, the utility would be permitted to dismantle and
remove various reactor components that would account for some 90% of the
nonfuel, residual radioactivity at the facility. YAEC proposed shipping some
of these items to the low-level radioactive waste (LLRW) disposal facility in
Barnwell, South Carohina, for permanent disposal and storing others in the
facility Spent Fuel Pit. Although CAN disputed the propriety of this request and
asked for an adjudicatory hearing, in January 1993 the Commission, through
the vehicle of a Staff Requirements Memorandum, adopted a new policy on
decommissioning that sanctioned the CRP. YAEC then began to dismantle the
facility and make shipments 1o the Barnwell LLRW facility in accordance with
the CRP.

CAN continued to assert that it was entitled to a hearing on ¢ CRP and
facility decommissioning and ultimately inttiated the circuit court Jitigation ref-
erenced above. Meanwhile, in December 1993 YAEC submitted a decommis-
sioning plan and environmenial report concerning Yankee Rowe. See Yankee
Atomic Electric Company, Yankee Nuclear Power Station Decommissioning
Plan (rev. 0.0 Dec. 1993); Yankee Atomic Electric Company, Decommissioning
Environmental Report (Dec. 1993) [heremnafter Environmental Report]. In its
plan, YAEC proposed to implement a modified version of the so-called DE-
CON decommissioning option, under which it would se=k to complete decom-
missioning on & more expedited basis than is the case under the other avail-
able decommissioning alternative, the longer duration SAFSTOR option.? After

Y16 the final genenc environmental impact simoment on nuclear facility decomimissioning. the Staff outitned
four decommissioning allersatives  no action, DECON. SAFSTOR. and EMTOMEB. DECON s the aiternative
i which site radicactve contanunants agg removed of decontaminated 1o a level that permits the property 1o be
reloased for unvesmcted use shortly after operations cease Under SAFSTOR. a facility 1s placed and maintmnsd
in & condhiion that allows the facihity 1o be stored safely and subsequently decontaminsied to levels thas permit

(Continued)



conducting a review of these documents and supplemental materials submitted
by YAEC, in February 1995 the Staff issued an order — accompanied by a
safety evaluation report and an environmental assessment -— that approved the
YAEC decommissioning plan. See 60 Fed. Reg. 9870 (1995); see also Safety
Evaluation Report by the [NRC] Related to the Request to Authorize Facil-
ity Decommussioning, Yankee Nuclear Power Station, Yankee Atomic Electric
Company, Docket No. 50-29 (Feb. 14, 1995) [hereinafier SER]; Environmental
Assessment by the [NRC| Related to the Request to Authorize Facility Decom-
mussioning, Yankee Nuclear Power Station, Yankee Atomic Electric Company,
Docket No, 50-29 (Dec. 14, 1994) [hereinafier EA]. The decommissioning plan
subsequently was adopted as two volumes of the facility's Final Safety Anal-
ysis Report. See Yankee Atomic Electric Company, 1-2 Final Safety Analysis
Report, Yank:e Nuclear Power Station, Rowe, Massactusetts (rev. June 1995)
[hereinafter FSAR].

With CAN's circuit count litigation victory in July 1995, the Commission
instituted a reassessment of CAN's hearing requests and the Staff's approval
of the YAEC decommissioning plan. This resulted in the reinstatement of the
Commission’s prior policy prohibiting “major” decommissioning activities prior
to approval of a decommissioning plan and the 1ssuance of the October 26, 1995
notice of opportunity for hearing referenc 4 above. See CLI-95-14, 42 NRC at
136, CAN and NECNP responded to the otice with the November 30, 1995
intervention petition now before the Board.

Rather than referring the petiion immediately (o a Licensing Board, the
Commission decided to consider the petition and any answers thereto. After
receiving responses to the petition from YAEC and the Staff and a reply to
those responses from Petitioners, the Comuussion issued its January 16, 1996
memorandum and order, CLI-96-1. In addition to referring the petition to the
Board, that issuance provides the Board with guidance concerning CAN's and
NECNP's standing to intervene and the admissibility of therr Contentions A, C,
and "3 and directs that this adjudicatory proceeding be expedited.

release for unresineied use  ENTOMBE s the alterpavve in which facility radhoactive contaminants are encased
w o strucrally long lived matenal. such as concrete, and the facility then 15 maintained 0 the sate, under
surveillance, untl radioactivity decays to a level permutting release of the property for unrestricted use  Ser
Office of Nuclear Regulatory Research. U S Nuclear Regulatory Comm 'n, Final Genenic Envirosmental Impact
Stutervent on decommissioning of auclear facibues, NUREG-OS86, a1 2-5 0 -6 (Aug 1988)

As s noted in the Staff's emvironmental assessment, the ENTOMB and “no sction” options are not considered
viable alternatives for Yankee Rowe See Eovironmentai Assessment by the [NRC] Related 10 the Request 1o
Authorize Tacility Decommussioning. Yankee Nuclear Power Stanon, Yankee Atomuc Flecine Company. Docket
No 5020 at 45 (Dec 14, 1994) [hereinafter EA] Instead. as outlined in the YAEC decommissioning plan.
the fathity would imiually be placed (0 a safe storage condition 10 allow access 10 a low-level mdiorctive waste
facility. w0 be followes by implementatign of the DECON aternative. See Yankee Atomic Elect.  Company.
| Final Safety Analysis Report, Yankee Nuclear Power Station. Rowe Massachusetts at 2-1 (rev June 1995)
Although YAET has labeled this as & modified SAFSTOR opuon, the Staff refers 10 it as 3 modified DECON
slenative Compare id at 3 with EA wt 3.4 We use the Statf s designation in this Memorandum and Order
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In connection with our determination regarding Petitioners’ standing and
contentions, in addition to the Commission’s guidance issuance, see CLI-96-
1, 43 NRC at 5-9, the Board now has before it the following pleadings:’

1. [CAN/NECNEF] Petiaon to Intervene and Supplemental Petition to Inter-

vene (Nov. 30, 1995) [hereinafier Intervention Fetstion].

2. Licensee's Answer to [CAN/NECNP] Petition to Intervene and Sup-
plemental Petition 1o Intervene (Dec. 15, 1995) [hereinafter YAEC Re-
sponse ).

3. NRC Swaff’s Response to Petition to Intervene and Supplemental Petition
to intzrvene Filed by [CAN/NECNP] (Dec. 20, 1995) [hereinafter Staff
Response]

4 [CAN/NECNP] Reply 11 Licensee's and NRC Staff's Responses 1o Their
Peution 1o Intervene and Supplemental Petition to Int.rvene (Dec, 24,
1995) [hereinafter CAN/NECNP Reply|.

5. Further Reply of [YAEC] to ([CAN/NECNP] Reply to Licensee's and
NRC Staff's Responses to Thewr Petition to Intervene and Supplemental
Petition to intervene {Jan. 25, 1996) [hereirafter YAEC Reply].

6. NRC Staff's Reply to [CAN/NECNP] Reply to Licensee's and NRC
Staff's Answers to Their Petition 1o Intervene (Jan. 25, 1996) [hereinafter
Staff Reply].

In ruling on Petitioners’ intervention petition and contentions, we first address
the question of their standing (o intervene, and then deal with their contentions
seriatim,

11, STANDING

As the Commission noted in CLI-96-1, 43 NRC at 6, to comply with the basic
standing requirements a petitioner must demonstrate that (1) it has suffered or
will suffer a distinct and palpable harm that constitutes injury-in-fact within
the zone of interests arguably protected by the governing statute; (2) the injury
15 fairly traceable to the challenged action; and (3) the injury is likely 10 be
redressed by a favorable decision. Moreover, when, as here, an organization
such as CAN or NECNP seeks to intervene on behalf of its members, see
Intervention Petition at 2, that entity must show that it has an individual member
who can fulfill these necessary elements and who has authorized the organization
to represent his or her interests. See CLI-96-1, 43 NRC at 6.

"lems | through 4 were before the Cosnmission when it issued CLL96- 1 In CLI-96-1, the Commission also
divected the Board o conmder pending YAEC and Staff reguests for leave (o file a reply 1o tem 4 See 43 NRC
atdnl lems S and 6 are the flings that were subnutted after the Board granted those requests  See Board Order
(Inival Prehearing Order) (Jan 22, 1996) a |



In this instance, to meet these requirements Petitioners have supplied the
affidavits of CAN and NECNP members who reside within ten miles of and
recreate along local waterways that receive effluent discharges from Yankee
Rowe. See Intervention Petition, attachs. 1-5. Several of those members further
assert that they regularly use area roads that may be employed by trucks carrying
waste away from the Yankee Rowe facility. See id, attachs. 1-2, 4.5. These
organization members also expresy concern in their affidavits about the impacts
of Yankee Rowe decommissioning activities and mishaps upon their health and
safety and upon the local environment and they authorize CAN and/or NECNP
10 represent their interests in this proceeding. Sec id., attachs. 1-5.

The Staff and, at least in its initial response, the Licensee did not contest these
organizations’ standing to intervene in this proceeding to raise public health and
safety or environmental challeages to the YAEC decommissioning plan. Both
YAEC and the Staff did, however, contest Petitioners’ standing to pursue several
of their contentions that challenge the YAEC decommissioning plan based upon
purported health and safety impacts, such as occupational doses, to Yankee
Rowe workers. Seé Staff Response at 6 & n.5; YAEC Response at 2-3.

Taking note of this challenge to the scope of Petitioners’ standing, '« CLI-
96-1 the Commission stated that “once a party demonstrates that it has standing
10 intervene on its own accord, that party may then raise any contention that, if
proved, will afford the party rehief from the injury it rehies upon for standing.”
43 NRC at 6 (citations omitted). And, with regard to this proceeding, the
Commission went on (o observe:

Assuining erguendo that the Licensing Board determines that Petitoners do indeed have
standing 10 intervene in this jvoceeding. they will then be free 1o assert any contention,
which, if proved, will afford them the relief they seek, 12, the rejection or modification of
the [YNPS] decommussioning plan in & manner that will redress their asserted injunes

Id

In its veply pleading filed after the Commission issued CLI-96-1, " AEC
asserts that, in light of the Commission’s guidance in CLI-96-1 regarng de-
commissioning dose exposures, Petitioners' reliance on public expor are doses
that were substantially less than occupational doses should be coneigered insuf-
ficient to give them standing 1o intervene as to any aspect of their contentions,
including facility worker impacts. See YAEC Reply at 4-6. The Staff, on the
other hand, suggests that on the basis of the guidance in CLI-96-1, Petitioners
have standing to pursue all aspects of their contentions, including those relating
1o occupational timpacts. See Staff Reply at 4,

We conclude CAN and NECNP have cstablished their standing to intervene
aid seck relief with respeot 1o alleged health and safety or environmental
mjuries that will be visited upon their members who reside and engage in



various activities in the area near 1o, but outside of, the Yankee Rowe facility.
Given that some, eve~ *¢ mnor, public exposures can be anticipated from the

decommissionin/ -, see Office of Nuclear Regulatory Research, U.S.
Nuclear Regulz + . m'n, Final Generic Environmental Impact Statement on
decommission -« ear faciliies, NUREG-0586 (Aug. 1988) at 4-7 1o -8
[heremafter P - 7 ' ' at 22-24, we do not find ourseives “in a position at this

threshold stage 1o rule out as a matter of certainty the existence of a reasonabie
possibility” that decommussioning might have an adverse impact to those, such
as Petitioners’ members, who live or recreate in such close proximity to tie
facihty, or use local waste transportation routes. Virginia Electric and Power
Co. (North Anna Nuclear Power Station, Units | and 2), ALAB-52Z, 9 NRC
54, 56 (1979). As such, Petitioners have standing to present any contention
that seeks modification or rejection of the YAEC decomm ssioning plan so
as 1o avoid health and safety or environmental injury to the public' And, as
the Commission’s guidance in CLI-96-1 indicates, 43 NRC at 6, they also
can pursue any contention alleging such modification/rejection relief based on
circumstances such as purported occupational exposure to Yankee Rowe workers
from decommissioning activities.*

With Petitioners’ standing thus established, we consider the five CAN/
NECNP contentions.

~ HL. CONTENTIONS

Under 10 CFR. § 2.714(b)( 1)(n)-(iis), to be admissible a coniention must
contain a specific statement of an 1ssue of fact or law raised or controverted in
a proceeding that is suppor . by a “basis” of alleged facts or expert opinions,
together with references to specific sources and documents that establish those
facts or opimions. The basis must be sufficient to show that a genuine dispute
exists with the applicant on a material 1ssue of fact or law. Moreover, while the
intervenor need not prove its case at the contention stage or present factual

* Although Peutoners also have asserted they have standing to lingate worker occupational exposure, see
CANNECNP Reply at -4, hased on the record before us. thewr assertions of puklic exposure through comtact with
YAEC workers and possible employment of organization membars at the Yankee Rowe facility are oo speculative
10 support such standing

¥ Aa the Commiasion s pucdance cuggests, i an otgamization representing » member of the public 15 able io gain
stahing 10 & decommissioning proceeding based on a showing of injury 1o that individual relating, for example. 10
the chowe of & decommiisioning cption. the organization would not be barred on standing grounds from litgating
# contersion that a change in the decommissioning option is appropnate because of the occupational exposure (o
workers at the facility  Although such an intervenor cannot use purported iy 10 faoility workees as basis for its
standing, once 1 own standing has been extablished 1t can nse purported injury to others as a basis for obtmning
the rebef it seoks, 1e. a change 10 the chgiee of decommissivning option

We would add that, viewing the bases for Petiioners' comtentions that relaie to worker oceupational exposures

n light of the Commussion's guidance, we see no need (10 ruie on Petitioners alternative request that they be

granted discrenonary standing relative 1o those porsons of thew contentsons
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support in affidavit or evidentiary form sufficient 10 withstand a summary
disposition motion, it nonetheless must make a minimal showing that material
facts are in dispute such that a further inquiry is appropriate. See Georgia
Institute of Technolegy (Georgia Tech Research Reactor), CLI-95-12, 42 NRC
111, 11718 (1995). And, of course, any contention must fall within the scope
of the ssues set forth in the notice of opportunity for hearing on the proposed
licensing action, see id., which in this instance is "whether an order approving
the [YAEC Yankee Rowe) decommissioning plan should be issued,” 60 Fed.
Reg. at 55,070, We assess Petitioners’ contentions under these standards.

A.  CAN/NECNP Contention A

Peutioners’ firs: contention reacs as follows:

CONTENTION A: YAEC's proposed decommissioning plan violates 10 CF.R.
§20.1300 bn that it fails to maintain occupational and public radistion doses us low
as reasonably achievable.

Intervention Petition at 7 (emphasis in original). Petitioners provide two “bases,”
with accompanying “subbases,” for this contention, which can be summarized
as follows:

(1 YABEC's choice ®T the DECON decomimissioning option does not meet the standard
of “as low as reasonably achievable” (ALAKA) because it fails to account for the
signrificant dose savings to the public and facility workers that accrue under the
SAFSTOR option through onsite storage for thirty years, particularly taking into
sceount.

(@) delays in the availability of a federal disposal facility for high-level radioactive
waste (HLRW) that will postpone release of the site for unrestnicted use, thereby
negating one of YAEC's expressed bases for choosing DECON with its higher
occupational exposures,

(bs the hgher cost of DECON based on (1) the present value of the cost of de-
commissioning, (1) proposed cost savings related to waste volume reduction dur-
ing SAFSTOR. and (1) improved decommussioning knowledge and understanding
ganed from other decommissioning efforts duning the extended storage period fa-
vor the adoption of SAFSTOR, and

(c) the likelihood of significant near-term personnel tumovers that undermine
YAEC's assumption that DECON increases the potenual for taking advantage of
expenenced plant personnel

(2)  Likely unavslability of a United States Depan =~nt of Energy (DOE)-developed
multi-purpose camister for the onsite storag.  ru sportation, and offsite disposal
of HLRW and greatersthan Class C waste means that if YAEC closes its Spent
Fuel Pit 1 1999 and goes 1o dry cask storage, il s left with waste transfer options




between onsite storage casks and transportation casks that will raise occupational
exposures significantly beyond those outlined in ity decommissioning pian.

See id at 9-14; see nlso CAN/NECNP Reply =t 9-19. Both YAEC and the Staff
oppose the admission of this contention on a variety of grounds. See YAEC
Response at 6-16; Staff Response ai 10-18; see also YAEC Reply at 7-8.

In this instance, we need not linger long over the arguments of the parties
regarding the admissibiiity of this contention. In CLI-96-1, while declaring that
it was “not prepared at this time to put the Licensee's choice of a decommissiun-
ing option forever beyond all challenge,” the Commission nonetheless declared
that, given Pettioners’ reliance on dose reductions from using SAFSTOR rather
than YAEC's chosen DECON option that were within the boundaries set forth
n comparing the DECON and SAFSTOR options in the agency’s FGEIS, there
appeared to be no basis for concluding that the alleged dose reductions “can
have ALARA significance.” 43 NRC at 7, 9. The Commission indicated, how-
ever, that its conclusion in this regard was subject to the qualification that there
might be “some extraordinary aspect to the case not apparent to us from the
pleadings that the Licensing Board may uncover on its own review.” Id. at 9

During the prehearing conference, Petitioners detailed what they asserted
were three “extraordinary circumstances” relative to Contention A: (1) the
Commission's use in CLI-96-1 of a gmdance document rather than a regulation
to quantify the value of avoided radiation doses in comparing the DECON
and SAFSTOR options, (2) Commission misapprehension in CLI-96-1 about
the degree to which Petitioners agree with YAEC regarding the estimated
costs of decommissioning, and (3) the Commission’s conclusions regarding
the difference for occupational doses likely to occur from using the DECON
and SAFSTOR options. See Tr. at 33-36. As the Board noted during the
prehearing conference, these are identical to some of the bases Petitioners put
forth in support of a pending motion for reconsideration of the Commission
guidance provided in CLI-96-1. See id. at 36, see also [CAN/NECNP] Motion
for Reconsideration and Partial Rescission of CLI-96-01, Request for an Order
to Show Cause Why the NRC Staff Should Not Be Dismissed from This
Proceeding, and Request for Recusal of Commissioners (Jan. 26, 1996) at 9-12,
13-15.

Because these are matters pending with the Commission that contest the
validity of a Commission decision, we find them inappropriate for Board
consideration. Further, based upon our own review of the parties’ pleadings
and their oral presentations at the prehearing conference, we have not identified
any other “extraordinary aspect” of the case that vitiates the Commission’s
conclusion about the ALARA significance of the purported SAFSTOR dose
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reductions.* We thus find that Petitioners have failed to provide support for their
Contention A sufficient 10 establish a disputed matenial faciual or legal issue
meriting further inquiry.” Accordingly, we dismiss this contention.

B. CTANNECNP Contention B
Petitioners’ second contention provides:

CONTENTION B:  The proposed decommissioning plan for [Yankee Rowe| does
not adequately describe YAEC's planned decommissioning activities or its controis
and Hmits on procedures and equipment, in vislation of 10 C.F R. § 50.82(b)(1) and
Q).

Intervention Petition at 14 (emphasis in onginal). Petitioners again provide
several bases, with subbases, in support of this contention. As bases for
this contention, Petitioners assert thal the plan is inadequate because 1t is
unreasonable in its assumptions that:

(1) An LLRW repository will be available in Massachusetts by 2003

(2) The spent nuclear fuel now stored in the onsite Spent Fuel Pit will be transferred
10 onsite dry cask storage by 1999 and then shipped 10 a DOE HLRW repository
by 2018

See id at 15-16.

With regard to the first assumption, citing purported difficulties in Mas-
sachusetts and elsewhere with siting an LLRW repository and a recent guberna-
torial proposal 1o elimmate the Commonwealth's LLRW repository siting board
wet neestigte contracts for out-of-state disposal, Petitioners maintain that the
plan must be revised to accommodate (a) a lengthy delay in in-state site avail-
ability, and {b) the possibility of out-of-state shipment 1o a distant repository

10 reviewing this ani the other proposed contentions, we think 1t is important 1o bear in mind several poinis
regarding commercial nuclear reactor decommissioning  One 15 that. 10 contrast (o the construction permat and
operating hoensing actions that brought Yankee Rowe into existence, there 15 not o “no action” aliernative in
vonnection with facility decommissiosng It clearly 15 Commiasion policy that all commercial nuclear facilities
will e decommissioned  See 10 CFR § 50 K20 (feciliny heense will be terminated only if facility has
heen decommissioned in accordance with decommissioning plan or agency order authonzing decommissioning )
Moreover. as the Comnussion made clear in CLE96-1, €3 NRC wt 8. both the DECON or SAFSTOR alternatives
penerally are acceptable means of decommussioning. at least so long as the alternative chosen can be sccomplished
within 60 yoars See 10 CFR §5082bXIKI)  Alse. because the choice between these alternatives involves a
balancing of vanous factors, the possibility of occupaticnal and public rsdiaion exposures — while & Importam
convern -~ i not necessanly the controlliog element See CLE96- 1 43 NRC a7
7l-u2fmCMAumnumnMumﬁ&anmkrmlimﬂwSm
Fuel Pit o dry cask storage and the occupational doses that will result See Inervention Petition & 1314 To
the oxtent thes basis nugns be read 1o present concerns about the application of ALARA outside of the general
besue of the choice betwesn the SAFSTOR and DECON decomnussioning options. as our discussion with regard
o Contention B. Basiy 20b)-(c) inshoates, 1t would not provide for a litigable contention See infra pp. 79-80
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site. See id at 15-16; see also CAN/NECNP Reply at 19-22. Concerning the
second assumption, Petitioners describe a series of alleged problems that require
plan supplementation:

(@) The plan’s cost estimates and s HLRW storage duration assumpoon that a repository
will be available and all Yankee Rowe waste will be interred by 2018 should be revised
in light of (i) DOE ropository loading figures indicating that in 2033 half the Yankee
Rowe fuel assemblies wouid still be onsite awaiting transfer for disposal: and (i) 1993
General Accounting Office (GAO) congressional testimony regarding a 1993 GAO repont
that estimates a DOE HLRW repository opening will .ot occur until between 2015 and 2023,
See Intervention Petibon at 16-17. see also CAN/NECNP Repiy at 22-24

{b) The plan does not provide sufficient information regarding the nature of YAEC's
proposed onsite spent fuel dry scorage fucility, including a failure to commit to a particular
type of dry storage cask. See Intervention Petition at 17. see ¢ CAN/NECNP Reply at
24.26.

(¢) The plan does not address how, given the apparent lack of a multi-purpose canister,
spent fuel and greater than Class C waste can be safely rransferred from dry cask storage to
wansportation casks after the Spent Fuel Pit is closed after 1999 See Intervention Petition
ot |7-18, see also CAN/NECNP Reply at 24-26

) Because existing factlity Technical Specification 3.2 limits cask usage over the Spent
Fuel Pit 10 a shipping cask weighing less than thinty-five 1ons and the multi-purpose canister
or other possible storage/transportation casks will weigh in excess of seventy-five tons, the
plan 15 incomplete until it incorporates a discussion of a technical specification change that
ncludes an anatysis of poential cask drop accidents using the heavier casks  See Intervention
Petition at 18-19, see also CAN/NECNP Reply at 26

Once again, both YAEC and the Staff challenge all the Petitioners’ grounds
for seeking admission of this contention. See YAEC Response at 16-19; Staff
Response at 18-21; YAEC Reply at 8-9.

Section S0.82(b)(1), (2) of 10 C.F.R. states in pertinent part that a proposed
decommissioning plan must include “{tlhe choice of the alternative for decom-
missioning with a description of the activities involved,” and “[a] description
of controls and limits on procedures and equipment to protect occupational and
public health and safety.” This broad language, 1t would seem, leaves consid-
erable discretion to the Licensee and the agency in terms of what a plan must
contain.

Indeed, various commenters during the rulemaking that culminated in the
adoption of this language expressed a concern about its lack of specific re-
quirements, particularly in connection with the discretion afforded licensees to
develop a plan. See 53 Fed. Reg. 24,018, 24,024-25 (1988). In adopting a final
rule, the Comsaission declared that the existing requirements of NRC regula-
tons that would be applicable to decommissioning (including the provisions of
10 CFR. Parts 20, 50, 61, 70, 71, and 73), in conjunction with a regulatory
grade and & standard review plan (SRP) being developed to provide guidance on
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information that would have to be submitted in a reactor decommissioning plan,
should provide sufficient critenia 1o determine what is an acceptable plan. See
id at 24,025, Unfortunately, in the intervening 8 years neither the regulatory
guide nor an SRP has been developed for a reactor decommissioning plan, see
Tr. at 83-84, 97, which leaves us without specific guidance when it comes to
determining exactly what a decommussioning plan must contain to fulfill the
requirements of section 50.82(b)(1)-(2).

Nonetheless, n providing guidance to the Board on Petitioners’ Contention
C. which concerns the adequacy of the cost estimate provisions in the decommis-
sioning plan pursuant to 10 C.F.R. § 50 82(b)(4), the Commission has furnished
a set of interpredative principies that appear equally applicable to the plan's
other provisions. In its January 16 memorandum and order, the Commission
indicated tha. a contention challenging the “reasonablcness” of a plan’s cost
estimate provisions would not be sufficient because the potential relief would
be no more than “the formalistic redraft of the plan.” Rather, the Commission
declared, the petitioner must show not only that one or more of a plan’s cost
estimate provisions are in error, “but that there is not reasonable assurance that
the amount will be paid.” CLI-96-1, 43 NRC at 9.

What the Commission appears to be saying with this guidance is that, notwith-
standing a licensee’s general obligation to provide the agency with complete
and accurate information, an allegation that some portion of a decommussioning
plan’s cost estimate provisions must say something different or something more
is not, in and of itself, an acceptable basis for a contention challenging the ad-
equacy of the estimate. Rather, in the context of an adjudicatory challenge to a
decommissioning plan's cost estimate provisions, an allegation about the plan’s
completeness or accuracy is worthy of further inquiry only if it ts coupled with
a showing that the alleged deficiency has some independent health and safety
significance (e.g., that the additional amount attributable to inaccurate cost esti-
mates cannot be covered by the Licensee’s funding proposal).

Nothing in the Commission’s memorandum and order indicates that the
application of this guidance i1s hmited to the cost estimate provisions of a
decommissioning plan. In the context of our inquiry under Contention B, this
guidance translates into a requirement that a contention must not only allege
some content deficiency in a decommissioning plan, but that this purported
deficiency has some health and safety significance for the decommissioning
process as a whole* Put another way, to craft a litigable contention faulting
a decommissioning plan for a deficiency in content, besides providing a basis

'Cmnglitaudtur public undersianding and accountability relative e a decommussioning plan. Petinoners have
asseried that an allegation that & plan 15 ngt acsurste in some material respect 1+ sufficient o provide an admussible

comention See Tr wt 75 Although such an argument appears equally applicable 10 the queston of the accuracy
of cost estimates, the Commission s Contention U guidance suggests that s is not a controlling consideration

relaive to the btigability of o contention alleging plan inaccuracies
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suflivient 10 question the plan’s accuracy, there must also be a showing that a
genuine disputed matenial is-ue of fact or law exists about whether the purported
shoricoming has some tangible negative impact on the overall ability of the
decommissioning process outlined in the plan to protect the public health and
safety. Cf Public Service Co. of New Hampshire (Seabrook Station, Units | and
2), ALAB-942, 32 NRC 395, 414 (1990) (~ontention that purported emergency
planning exercise deficiency precludes a findiag of reasonable assurance that
protective measures can and will be taken must show that exercise revealed
more than minor or isolated flaw in plan and that plan flaw can only be remedied
through significant plan revision).

We turn then to considering each of the bases put forth by Petitioners under
this standard. Regarding the Basis | allegation that YAEC's reliance on the
availability of an LLRW repository in Massachusetts makes t'ie plan deficient,
we need not address ai this juncture the question of the “reasonableness” of the
Licensee’s reliance on earlier statements by the Commonwealth about an LLRW
repository because it is apparent that the necessary showing regarding the health
and safety impact Of such reliance has not been made by Petitioners.

Besides raising the issue of costs, which we address in our discussion of
Petitioners’ other cost concerns under Contention C, Petitioners contend that
YAEC's reliance on an in-state LLRW repository has a negative impact on
the plan because it does not account for waste and facility maintenance over a
potentially lengthy period of delay. Yet, as the Staff points out, the discussion
of safe storage in the plan does not bear this out. See Staff Response at 19,
There is nothing in the plan's description of the maintenance program during the
safe storage period to indicate that it is necessanly limited to short-term storage
or that it could not or would not be adequate for long-term storage if such a
need arcse” See | FSAR at 9, 200-2 to -3, Petitioners point to no substantive
deficiencies in the plan that would preclude long-term storage, but rely instead
on the assertion that such a deficiency must exist because under the Licensee's
proposed schedule such storage is not needed. See CAN/NECNP Reply at
22. Consistent with the Commission’s guidance, however, we are not willing
to accept the proposition that a scheduling inaccuracy or revision necessarly
results in a litigable deficiency in planning, at least without some showing as to
how the purported schedule change would have a substantive impact on public
health and safety.

The same is true of Petitioners’ assertion that the YAEC plan is deficient
because it does not contain a discussion of the possibility of out-of-state shipment
1o a distant repository. Both the YAEC plan and its environmental report
include a discussion about requirements governing, and offsite radiological

Yin fwct. as Licensee pointed out at the prehearing conference. YAEC has characterized its plan as wiilizing the
SAFSTOR option. See Tr @ 92, ser also supra note 2
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impacts resulting from, the shipment of radioactive materials. See 1 FSAR
at 402-1; 2 id. at 5146 to -7, Environmental Report at 5-4 to -5. In fact,
the YAEC environmental report declares that “[s)ince the total shipment-miles
for transpontation of radioactive waste from decommissioning [Yankee Rowe)
is significantly less than those assumed by the [FJGEIS, the risk to the health
and safety of the public from decommissioning [Yankee Rowe] is bounded and
determined 1o be acceptable by the [FJGEIS." Environmental Report at 5-5;
see also 1d. at 4-15 10 -16. Nothing Petitioners have provided suggests that
the shapment of low-level waste to distant states, such as Texas or California,
encompasses heaith and safety considerations beyond those covered in the
decommissioning plan or the environmental report.'” As such, this transportation
concern affords no basis for admitting Contention B.

Turning next to their noncost bases regarding onsite and offsite HLRW
storage,'' we note that some question exists regarding Petitioners’ ability (o raise
health and safety and environmental matters relating o spent fuel. Statements
in the regulations and the FGEIS indicate that decommissioning is not to be
deemed to include the operational activities of “the removal and disposal of
spent fuel.” See 10 CF.R. §50.75(c) n.1; FGEIS at 2-5. Assuming, however,
that their present bases are not excluded by reason of this apparent limitation,
with the seeming admissions of both the Licensee and the Staff that any estimate
of when an HLRW repository will be open has s high degree of uncertainty, see
YAEC Response at 17, Staff Response at 19, the 1993 GAO testimony and the
1992 DOE capacity report arguably do present at least a genuine factual dispute
about when all Yankee Rowe spent fuel will be interred in a repository. See
Intervention Petition at 16-17 & nn.35-36. In its response, the Staff makes the
point that in reviewing the plan's provisions relating to storage of spent fuel,
it concluded that, consistent with the provisions of 10 CF.R. §51.23(a),"? the
acceptable period during which the Licensee could use any combination of wet
or dry spent fuel safe storage methods runs through 2030. See Staff Response

' Abough Petitioners also make reference (o the need for o discussion of the “logistics” of distant ranspor i, see

CANNECNP Reply wt 22, they fal to show how this would require any discussion different from what the plan

now has with regard to offsine transfer of radioncuve materials, which clew’ 15 contemplaled See. ¢ ¢, | FSAR

at 4021

“Tolhuhpu they rely on HLRW cost factors 1o suppont this conlention, we deal with those cliums in the

context of Comtendion €

12 Section 51 23(a) of 10 CF R provides

The Commission has made a genenc determination that. if necessary, spent fuel generated in any

regctor can be stored safely and without significan environmental impacts for at least 30 years beyond
the Licensed hife for operaton (which may mclude the term of a revised or renewed license) of that
feactor at its spent fuel storage basin or at eather onsite or offsite independent spent fuel storage
instaliations.  Further, the Commission helieves there s reasonable assurance that st least one mined
geologic repository will be avgtlable within *he first quarter of the twenty first century, and sufficient
repository capacity will be available within 30 years beyond the hcensed hife for operation of any
reactor 1w dispose of the commercial high-leve!l waste and spent fuel onginatiog i such reactor and

genersied up to that time



at 19 (citing SER at 22-23). While this bounding date is well in excess of the
Licensee’s estimate of 2018, it 1s not in excess of Petitioners’ DOE/GAO-bascd
estmate of 2033 or beyond. This suggests that there is a litigable contention,
at least as to this basis,

The strictures of 10 C.F.R. §2.714(d)(2)(ii) lead us to conclude this is not
the case, however. Under that section, we must refuse to admit a contention
that, even if proven, “would be of no consequence in the proceeding because
it would not entitie petitioner 1o relief.” In this instance, relief for Petitioners
would come in the form of a further pian analysis of whether the spent fuel can
be stored safety for a period beyond 2030. Yet, even assuming Petitioners are
correct that the schedule for the HLRW repository would result in spent fuel
remaining on site at Yankee Rowe beyond 2030, the Commission has already
made a generic judgment that seemingly bounds their concei ...

Section 51.23(a) of 10 C.F.R. states the Commission’s conclusion that spent
fuel can be stored on site “safely and without significant environmental impacts
for at least 30 years beyond the [reactor's] licensed life for operation.” In
the statement of considerations accompanying the final rule that adopted this
provision, the Commission also provided its judgment that “[o]n the basis of
experience with wet and dry spent fuel storage and related rulemaking and
licensing actions, the Commission concludes that spent fuel can be safety stored
without significant environmental impact for at least 100 years, if necessary.”
55 Fed Reg 38474, 38513 (1990). In the case of Yankee Rowe, this
would encompass HLRW onsite storage through a date far beyond any that
Petitioners have suggested should be considered. Given this Commission view,
the supposed difference in HLRW storage dates relied on by Petitioners, even
if proven, would not afford them any meaningful relief."

Concerning subbases (b)-(d) of Basis 2 that challenge the manner and
means of onsite storage of spent fuel, even assuming such assertions are not
precluded by the previously-described limitation that decommissioning 1s not
1o be considered to include the remova! and disposal of spent fuel, Petitioners
once again have failed to make any showing regarding the health and safety
significance of the supposed deficiencies in the plan. The plan indicates tha
onsite dry cask storage is an option that is being explored and muy weli »
used, but that uncertzinty about matters such as availability of a muiti.
canister has caused YAEC to defer making any decisions about how .-
will be implemented. See | FSAR at 6-7. Petitioners’ concerns aboat 7« »
lack of specificity in describing its choice of onsite storage oplions if the Hpent

Y in thews ety pleading, Pettioners assert that the Staff s (and presumably the Commussion’'s, aualysis regarding
the safety of long-term onsite storage (5 npt sufficient in this case because the YAEC decommissioning phia wea'd
aeed o contam much more spectfic information about such storage plans  See CAN/NECNP Reply at 24 n 5
Without & more detailed explanation regarding the health and safety impacts of not including this information, we
find this assernon insufficiem (o establish o disputed matenial wsue of fact concermag the content of the plan
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Fuel Pit is closed and how YAEC will accomplish the transfer of HLRW if dry
cask storage is used — including the possibility of using a dry transfer method
and the need for a change in existing facility Technical Specification 3.2 limits
on cask usage over the Spent Fuel Pit — all are based on the premise that
the lack of any detailed description establishes a substantive deficiency in the
decommissioning plan that can be litigatad in this proceeding.

We are unable to agree. The agency's decommussioning plan regulations
provide that if there is a delay in & major dismantiement activity because of a
decision o place a facility in storage, planning for such activities may be less
detailed, with the caveat that updated detailed plans raust be submitted later and
approved prior to the start of the activities. See 10 CF.R. §50.82(d). A similar
principle appears relevant in this instance.

As the Staff puints out, YAET's use of dry cask storag . is subject (O the
requirements of 10 C.FR. Part 72, See Staff Response at 15. This would
include the provisions of 10 CF.R. §72.40 as they relate to the licensing of
an independent spent fuel storage installation (ISFSI). See Tr. at 108-10. Thus,
when and if YAEC chooses to close its Spent Fuel Pit and move 1o dry cask
storage, that choice must undergo an agency approval process that provides for,
among other things, consideration of whether there is compliance with ALARA
abjectives and a public hearing opportunity regarding the ISFSI application,
See 10 CFR. §§72.44(d), 72.46; see also Sacramento Municipal Utility District
{Rancho Seco Nuclear Geperating Station), LBP-93-23, 38 NRC 200, 246 (1993)
(given pendency of separate proceeding regarding ISFSI, coniention asserting
decommussioning plan environmental assessment inadequate because of lack of
analysis for ISFSI emissions not admissible).

In addition, an agency approval process exists relative to YAEC's choice of
a storage cask. Prior to being utilized, a cask design undergoes certification
through the agency approval process in 10 C.F.R. Part 72, Subpart L. Then,
under the general licensing provisions governing the use of certified casks, prior
to employing the cask YAEC would be required to make a written determination
that, among other things, operational restrictions have been established to
rieet ALARA objectives and YAEC's activities do not involve any unreviewed
safety issues or technical specification changes that would require a license
amendment (and be subject to an adjudicatory hearing). See 10 CF.R. §§72.104,
72.212(bX2), (4).

In connection with Petitioners’ concern about the lack of a multi-purpose
canister and YAEC's possible use of a dry method to transfer spent fuel and
other HLRW from a nontransportation cask to a transportation cask, its own
description of this possibility portends the need for an agency approval process.
The dry transfer method highlighted by Petitioners is stll in the development
stage by DOE and another utility and apparently has not been reviewed by
the NRC. See Intervention Petition at 18; CAN/NECNP Reply at 25 n.63; Tr.

79



at 112-13. As such, at least as presented by Petitioners, this transfer method
constitutes an activity involving an unreviswed safety issue that, whether as
part of the ISFSI licensing process or otherwise, would need agency approval
(and be subject to an adjudicatory hearing). See 10 CFR. §§72.40(a)(5), (13),
72.46, 72.48(c), 72.212(b)4).

And as with the use of dry cask storage, an agency approval process also
is involved prior (0 the transfer of spent fuel from the Spemt Fuel Pit into
the siorage casks. As all the parties agree, with the limitations it imposes,
Technical Specification 3.2 must be changed before this can be accomplished.
See Intervention Petition at 1%, YAEC Response at 19, Staff Response at 20.
This, in turn, would require a license amendment that, under existing agency
regulations, would be subject to challenge in an adjudicatory hearing by any
intervenor with standing and litigable contentions, See !0 CF.R. § 50.59(c).

Thus, with regard to YAEC's choice to utilize dry cask storage, YAEC's
choice of a cask type, YAEC's choice to employ a dry transfer method, and
YAEC's choice to change Technical Specification 3.2, there is another agency
approval process that must be followed prior to undertaking any of these
activities. Given these later approval mechanisms, all of which may provide
for an adjudicatory hearing. we are unable to conclude that the alleged lack
of detailed discussion in the decommissioning plan regarding these possible
activities establishes there 1s a disputed material issue of fact or la  regarding a
significart health and safety deficiency in some aspect of the decommissioning
process such that litigation on Contention B should go forward.' This, combined
with Petitioners’ failure to make the requisite showing regarding any of the
other bases put forth i support of Contention B, requires that we dismiss this
contention as well.

C. CAN/NECNP Contention C
The third CAN/NECNP contention is stated as follows:
CONTEMTION C. The proposed decommissioning plan for [Yankee Rowe] does

oot comply with the decommissioning funding requirements of 10 C.F.R. § 50.82(b)4)
or (c).

Intervention Petition at 19 (emphasis in original). Further, Petitioners provide
four separate bases (and some subbases) for this contention, which can be
synopsized as follows:

“Wcmhmmlmhm-ebnumcm B, Petioners have not suggested there is any techmical
or legal reason YAEC wili be unable o obtaim the addinonal agency approvals require.d
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Thus, under thes ommission gudelines, Petitioners must establist




reasonable ground exists for concluding that YAEC will not have sufficient funds
to cover decommissioning costs for the Yankee Rowe facility.

Acting on this Commission gwidance, we look first to Petitioners’ third basis
contending that the plan does not adequately assure the availability of funds to
cover all decommussioning costs. Although Petitioners challenge some aspect
of each of the three sources for funding outlined in the decommissioning plan,
relative 1o the Commission's guidance one funding source appears (o be of
preeminent concern. This is an agreement — referrod 1o as the Power Contracts
— between YAEC and the ten New England utilio . to which YAEC formerly
supplied the elecirical output of Yankee Rowe.

As described in the plan, the Power Contracts obligate these former power
purchasers to pay the full costs of decommissioning Yankee Rowe. including
spent fuel. See 2 FSAR at 501-2. As the plan mancs clear, based on this
agreement the Federal Energy Regulatory Commission (FERC) has approved a
series of orders that permit YAEC through the year 2000 to make collections
from s former power purchasers to fund decommissioning work. See id.
Moreover, both YAEC and the Staff assert that under the terms of this agreement
those purchasers have a continuing obligation to pay the cost of Yankee Rowe
decommissioning in full ' See YAEC Response at 22; Staff Response at 21-22.

Petitioners’ challenge to the adequacy of the Power Contracts as a decom-
missioning funding source rests on the ground that “the mere existence of a
contract does not conclysively establish the ability and willingness of the [for-
mer power purchasers] to pay all costs, regardiess of how high or reasonable
CAN/NECNP Reply at 31 (footnote omitted). As evidence there are material
factual disputes in this regard, they poini to several factors. including (1) state-
ments made by YAEC in a 1988 FERC ratemaking case suggesting that some
of the power purchasers have financial problems that will prevent them from
meeting their contractual obligations; (2) the possibility that if YAEC were 10
mismanage its other two fund sources — investments from contributions and
tax loss carrybacks — power purchasers could challenge their obligation to pay

16 Ax st forth in YAEC's December 15 1995 pleading. the critical language of the Power Contracts is as fuliows
Thix contract shail continue i full force and effect until the expiration of any license as issued by the
Nuclear Regulatory Commussion, or any successor agency. with respect io the plans under applicable
provisons of the Atomic Energy Act of 1954, as amended from tme 1o ime. provided however, that
if the slockholders of Yankee [(i e, the tes power purchasers)] by vote of not less than 75% in imerest
of the outstanding stock having general /oung nghts. shail at any time vote to discontinue the operation
o the plant or to iquidate Yankee and wind up us affairs. the obligations of the parties hereunder shal!
thereupon termunate  Notwithstanding the foregomg. the applicable provisions of this contract shall
continue w effect after any termination hereaf o the extent necessary (1) 1o complete the billings and
payments required hereunder with respect 1o the Castomer's obligation 1o pay its power percentage of
the full cost of decommissioning the plant in accordance herewith
YAEC Response at 27 067 (emphasis supphied 10 pleading) YAEC also declares that this provi. . whick
apparently was not quoted or otherwise set forth in the YAEC decommnussioming plan. was included with a publicly
available July 25, 1990 letter that was submutted 10 the Saff as pan of the decommussioning review poocess See
W Te w2}



the full cost of decommissioning, and (3) the possibility that power purchasers
may contest their obligation to pay the full cost of decommussioning because
they did not have the full benefis of revenues from Yankee Rowe operation due
1o its premature shutdown. See id. at 31-32 & n 81,

None of these purported deficiencies is sufficient to create a material factual
dispute concerning the abality of the power purchasers 1o honor their existing
contractual obligation 1o fund Yankee Rowe decommissioning fuhy.'” In con-
nection with the 1988 FERC ratemaking case. Petitioners note that YAEC sought
10 turn aside an FERC staff attempt to lower its rate of return by establishing,
among other things, that various risks associated with the operation of those util-
ities that were its power purchasers merited YAEC's then existing higher return
rate. The case, however, is not sufficient to support Petitioners’ assertion given
that the FERC categorically rejected YAEC's risk arguments relative to the pur-
chasers, a determination the Commission subsequently reiterated.'* See Yankee
Atomic Electric Co., 40 FERC 161,372, 1987 WL 118208, at *19-*2C (FERC
1987); Yankee Atomic Electric Co., 67 FERC 961,318, 1994 WL 270437, at

*17-*18 (FERC 1994). Petitioners assertions that the power purchasers might .

default on their obligations in the eveat of YAEC fund mismanagement or be-
cause they did not receive the benefit of full lifeume operation of Yankee Rowe
also are insufficient because those claims lack any factual support relating to
the power purchasers. Petitioners have failed 1o place these allegations outside
the realm of mere specylation so as to warrant further inquiry.

Petitioners thus have not established there 1s any disputed material factual or
legal 1ssue regarding the ability of the power purchasers to meet their existing
contractual obligation to pay all the costs of Yankee Rowe decommissioning.

"YAﬂ'dmmeh«mmemmmmdtmm-'mﬂyilhgm
than i thesr itervention petitton. these climms can be considered only if they meet the addinonal admission
requirements 0 10 CF R §2 714da) governing late-filed comentions See YAEC Reply st 10, Stf! Reply at 5-6
We conclude Petitioners’ assertions fall within the realm of a response 10 the YAEC and Staff challenges © their
comentions. which should be permunied prior 1o dismissing 4 contention, see Houston Lighting and Power Co
(Allens Creek Nuclear Generating Statton, Unit 1), ALAR-$65, 10 NRC 521, 525 (1979), rather than constituting
a formal amendment of their supplemental petition 1o intervene that, under the terms of the Commussion's notice
of opportumity for heanng. ser 60 Fed Reg ar 55078, would require an assessment of the late-filed factors in
section 2 714da)
"hmwuwxmymmmngmduvmfrmnpecnﬁcevnhmnnpcwwchuen
nability 10 meet its obligation that was discussed in the 1987 FERC decision, Petiioners ideatified ooly the risk of
the bankruptey of power puschaser Public Service Company of New Hampshire (PSNH), owner of the Seabrook
Stavon nuciear facility See Tr w141 We find this 1s 00t a sufficient basis for Peutioners’ contention given the
fact that, as was noted 10 the FERC's 1994 decision on YAEC funding, such status had no effect on PSNM s
continued ability to make payments 10 YAEC See Yaskee Atomic Electric Co. 67 FERC 961,318, 1994 WL
220437, m *17 (FERC 1994)

During the prebeanng conference. the Board alse asked a number of questions regarding the FERC ratemaking
process relative (o the power purchasens’ obligations under the Power Contracts Although Petiuoners suggested
during the conference that same of the gesponses created matenial factual disputes regarding the sufficiency of
the Power Contracts as a funding source, see Tr ot 142, 145.46, we do oot consider anything we beard on this
subpet dunng the preheanng conference sufficsent 1o create o matertal factual dispute relative 10 the sufficiency
of the Power Contracts as a decommissioning funding source




Because Petitioners have failed to mount an adequately-supported challenge o
this full-funding obligation — the centerpiece of YAEC's reasonable assurance
showing — we conclude that, consistent with the Commission’s guidance in
CLI-96-1, we need give no further consideration to Petitioners’ additional
assertions about particular deficiencies i the YAEC cost estimates or its
description of various aspects of its financial plan.'” Even if proven, each
ulimately would result in nothing mote than redrafting the plan,” which the
Commission indicated in its guidance in CLI-96-1 is insufficient 10 provide a
basis for a litigable contention. We therefore dismiss Contention C too.

D. CAN/NECNP Contention D
Petitioners’ fourth contention 1s framed as follows:

CONTENTION D YAEC's decommissioning plan falls to include measures
necessary to ensure that workers and the public are adequately protected from health
damage caused by the excessive radiation doses they received during the unlawful
Component Kemoval Program.

Intervention Petition at 27 (emphasis in original). As the basis for this con-
tention, Petitioners assert that as a result of the agency's unlawful approval of
the CRP, Yankee Rowe workers and the public were exposed to radiation doses
above reasonably achievable levels. This, in turn, raises the probability of can-
cer and other adverse health and genetic effects. To proteci the public health,
YAEC should be directed to commission an independent effluent pathway cancer
incidence and mortality study and establish a fund for treating cancers caused
by CRP exposures. See id. at 27-29. Again, both Licensee and the Staff assert
that this contention should be dismissed. See YAEC Response at 23-24; Staff
Response at 22-23

In CLI-96-1, the Commission provided explicit guidance regarding this
contention. It declared:

" Although Petiboners make the point that showing there 15 a gross discrepancy in a decommussioning cost estimate
mught be sufficient to provide & liigable issuc even in the face of a full decomimissioning funding obligation such
# that 0 the Power Conmacts. see Tr ot 128 nothuing presented by Petitioners suggests that there 15 such a
discrepancy 1o the YAEC cost estimate See CLI96-1 43 NRC o 5.9

*1n this regard, although Petitioners’ Bases 2 and 4 concern the lack of an adequate plan description of the rust
arrangement for the segregation of decommissioning funds rather than cost estimaies per se, we do not believe
they fare any better under the Commussion's Contention C guidance During the prebearing conference. YAEC
decloed that a copy of the agreement attached 1o a supposedly publicly available document. a July 25, 1990
letter submutted to the agency pursuant 0 10 CF R § 50 75(b) would address these matiers. See Tr at 121.23
Petitioners asserted. however. that they should not be required 10 compensate for the Licensee 's failure 10 include
or provide an adequate citation 1o of descnption of this document in the plan and thus these bases provided
sufficiom grounds for admission of its financial assurance contention See Tr at 128-30 While we do not gainsay
Petitioners’ frustranon in this regard. the Commission’s guidance would seem to preclude this type of basis as
well



To the extent that the conteniion alleges that YAEC has violated NRC regulations, those
allegations are more properly the subject of sepavate enforcement actions. The focus of
this proceeding is prospective only — the future decommissioning of the remainder of the
facility under the propused decomimissioning plan.

43 NRC at 9. The Commission thus appears to believe that if Petitioners desire
to pursue the rehief they seek in this conteation, a petition under 10 CF.R.
§ 2.206 requesting Staff enforcement action is the appropriate mechamism. We
heard nothing dunng oral argument at the prebearing conference that would
call into question the Commission’s guidance in this regard. Accordingly, we
dismiss this contention also.

E. CAN/NECNP Contention E
Petitioners’ last contention states as follows:

CONTENTION E:  The NRCU staff violated the National Eavironmental Policy
Act by failing to prepare a supplementsl Environmental Impact Statement for the
decommissioning of [Yankee Rowe).

Intervention Petition at 30 (emphasis in original). As regulatory support for
this contention relating to agency compliance with the National Environmental
Policy Act of 1969 (NEPA), Petitioners rely on 10 CFR. §51.92(a)2), noting
that under its terms the Staff must prepare a supplemental environmental impact
statement (SEIS) for a proposed action whenever there are “signifi;ant new
cireumstances or information relevant to environmental concerns and bearing
on the proposed actions or its impacts.”

As the basis for Contention E, Petitoners assert that the Staff erred in
its conclusion that, because the impacts associated with decomimissioning are
bounded by the conditions evaluated in the FGEIS or other regulatory standards,
an environ sental assessment rather than a site-specific environmental impact
statemer 15 necessary in connection with the Yankee Rowe decommissioning
plan. Accoe ‘g to Petitioners, a number of environmental impacts specific
1o Yankee Rowe that were not considered in the FGEIS for nuclear facility
decommissioning mandate the preparation of an SEIS, including those impacts
regarding:

(1) Potentially madequate decomimissioning financing for prematurely shwidown reac-
tors like Yankee Rowe

(23 Projected occupational dose estimates that exceed the doses anticipated for Yankee
Rowe decommissioning n the FGEIS

(%) The potential for an unanalyzed cask drop accident resulting from the use of dry
cask storage for spent fuel



(4)  An unanalyzed transpoctation accident involving a radioactive release from resins
as & result of a long duration, high temperature fire

(5)  Delay in the disposal of HLRW, panticularly as it affects the balance between ben-
eficial and adverse environmental impacts relative 1o the DECON and SAFSTOR
decommussioning alternatives as analyzed in the FGEIS

See Inervention Petition at 30-35; see also CAN/NECNP Reply at 35-42, As
before, the Staff and YAEC oppose this contention in toto. See YAEC Response
at 24-28; Staff Response at 23-26;, YAEC Reply at 11-12.

Looking to Petitioners’ first basis, we note that the FGEIS does include a
discussion of the problem of inadequate funding for any nuclear facility and
its potential impacts on the decommissioning process. See FGEIS at 2-14
to -20. The FGEIS concludes that there must be reasona e assurance that
adequate funds will be available for performing decommissioning. See id. at
2-20. In putting forth Basis 1 for Contention E, Petitioners’ challenge to this
conclusion appears based on their assertions, as set forth in Contention C, that
such reasonable asSurance does not exist for Yankee Rowe decommissioning.
As we noted previously with regard to Contention C, however, Petitioners have
not provided a sufficieit basis for a litigable contention regarding the adequacy
of funding for Yankee Rowe decommissioning. With this failure, Petitioners
also have not provided any material factual or legal dispute regarding the need
for additional discussion on this topic in ai SEIS for Yankee Rowe.

The first noncost basis for this contention, Basis 2, is Petitioners’ assertion
that an SEIS is required because occupational dose estimates excee s values
anticipated in the FGEIS. Petitioners have characterized this basis generally
as a concern about improper Staff “scaling” of the occupational impacts of
decommussioning the 185 megawatt electric (MWe) Yankee Rowe facility in
compartson 10 a 1000 MWe pressurized water reactor used as the referenced
facility in the FGEIS. In fact, it rests on two subcomponents:

(8) a purponted discrepancy in YAEC's occupational dose estimates regarding the CRP that
would result in a total dose estimate substantially in excess of the 755 person-rem figure
used in the plan, and

(b) a failure by the staff to evaluate properly the radiological impacts of decomnussioning
given that the smaller size of the Yankee Rowe facility should, but does not, result in
comparatively lower doses than are being projected by YAEC

See Imervention Petition at 32-33.

Regarding the claimed occupational dose discrepancy, as the Staff points out,
see Staff Response at 25, the total occupational exposure estimate for the CRP
of 350 to 400 person-rem first given by YAEC in June 1993 was superseded by a
revised figure of 160 person-rem in the decommissioning plan that accounted for



CRP implementation experience. See 2 FSAR at 507-4, <15, Having presented
nothing that would suggest that the morc recent figure is incorrect (as opposed
to simply different from the earlier figure), Petitioners kave failed to establish a
disputed macerial issue of fact that warrants further litigation.

On the question of scaling, Petitioners maintain that the FGEIS occupational
exposure figure of 1215 person-rem used is not an appropnate bounding igure
for the Yankee Rowe facility, given its smaller size. They suggest that a figure
of 513 person-rem should be used for Yankee Rowe, as is set forth in the
August 1979 addendum to the June 197% report that was used in the FGEIS
to derive the 1215 person-rem occupational e~posure figure for the 1000 MWe
reference plant. See R.1. Smith and L.M. Polentz, Technology, Safety and Costs
of Decommissioning a Reference Pressurized Water Reactor Power Station,
NUREG/CR-013(, at 2-4 (adder..'m Aug. 1979) (Table 2.1 2, And, using this
1979 figure in comparison to the YAEC estimate of 755 person-rem, see EA at
22, Petitioners maintain that there is a difference in ocoupational exposure of at
least 200 person-rem, the radiological impact of which has not been accounted
for in the FGEIS or the Staff's EA. See Intervention Petition at 32-33.

For their part, both the Staff and the Licensee assert that such 2 comparison 1s
irelevant, because the FGEIS determination relating to occupational exposures
was footed not on the relative size of the estimated exposures ‘rom different
capacity. plants but on a comparison of the estimated occupational exposures
from decommissioning_with those exposures ansing from facility operation,
See Staff Response at 24, YAEC Response at 25. And, according to YAEC,
the companison cited favorably in the FGELS in connection with the 1000 MWe
reference reactor 1s on a par with that for the Yankee Rowe DECON option.”' See
YAEC Response at 25. Petitioners respond by deslaring that the FGEIS does
not incorporate such an assessment relative to the occupational doses ansing
from the DECON alternative, but makes a judgment only that both the DECON
or SAFSTOR options are acceptable. See CAN/NECNP Reply at 37

It s apparent that the FGEIS assessment of the impacts of occupational
exposuie does rest on a comparison ¢ the impacts of exposure during the
decommuissioning process with those ansing during facility operation and makes
a judgment that such impacts are acceptable # That this should be so is not

- ———

¥ For the 1000 MWe reference facility, the FGEIS describes an annual average DECON decomnussioning dose
of 279 person-rem per year versus o figure of between S50 and 110) persos-rem per yew for pressurized water
actos operabon. maintenance. and refuchng  See FGEIS at 4.7 YABC musmtains that thes clearly 1s oo a p

with those for the Yankee Rowe DECON option, which yields a 75 S person-rem per year average occupationi
exposure versus & 197 person-rem per yewr average Tor facility operation over Yankee Kowe's nearly 30-yenr life
See YAEC Response ar 28

2 See FGEIS ot 415 (“1i is noted for perspective that in the cases of DECON and SAFSTOR, the environmental
effects of greatest concern (e 1adistion dose and radioactivity relensed to the eovironment! are subsiantially
less than the tame effects resuling from reactor operation and mumenance”). see also LA o 8 (“Although the
DECON akernative for YNPS provides a larger occupational dose thas SAFSTOR, it is woll below the routine
annual dose from plamt operations )



surprising because, as we recognized earlier, see supra notes 2, 6, the “no action™
alternative simply is not available relative to decommissioning. Petitioners have
not challenged the substance of the FGEIS conclusior. in this regard,” nor have
they sought to demonstrate that for Yankee Rowe a companison of the DECON
alternative with reactor operation yields a different result relative to cccupational
doses. This basis for Contention E thus fails to provide a disputed material 1ssue
of fact or law that warrants further litigation

Regarding Petiioners’ concern, as expressed in its third basis, about the
need for an SEIS discussion of a spent fuel cask drop accident, as we noted
regarding Contention B, this is a maiter that is most directly relevant to a future
regulatory action, i1.e., a change in Techmical Specification 3.2. As we noted
above, that license limitation currently precludes the movement over the Spent
Fuel Pit of any cask weighing more than 35 tons, which effectively prohibits the
movement of larger multi-purpose canisters over the pool, and any agercy action
authorizing such a change would have to be accompanied by an appropriate
safety and environmental analysis. which would be subject to challenge in an
adjudicatory hearing. See supra p. BO. Particularly given Petitioners’ failure to
miuke any showing that providing such an analysis now rather than at the time
agency action regarding a technical specification change actually is sought has
any relevant impact on the approval of YAEC's decommissioning plan — the
agency action currently at issue -— we are unable to conclude that there has been
any sufficient showing of a violation of the agency’s NEPA responsibilities. ™

In considening Peulioners’ fourth basis concerning a transportation-related
resin fire accident unanalyzed in the FGEIS, we again find that, as set forth
in their pleadings, this concern fails to provide a disputed matenal issue of
fact or law concerning whether, in accordance with 10 CFR. §51.92(a)2),
there are “significant new circumstances or information relevant to environmental
concerns and bearing on the proposed actions or its impacts.” Our determination
in this regard is based upon the contenmts of the document referenced by

* peusioners do suggpest that the use of an “annual’ dose s a scienufically ivalid method of assessing
enviroamental impacts  See CANNECNP Reply st 36 n 98 In the comtext of this decommussioning plan,
however, whether viewed in terms of aanual dose of (otal dose. the occupational exposures that will anse during
decommussiomng spparently are far less than those that would acorve dunng facility operation

M in then reply, Petinonsrs also contend that the differsnce between the 513 person-rem figure in the 1979
study and the 755 person-rem figure used by YAEC 15 a gap that merits further enviconmental assessment. See
CANMNECNP Reply at 37 Although couched in NEPA 1emis, we percerve this as really nothing more than
another sspect of thew ALARA-based challenge to the YAEC chares of decomnussioning ulternatives, which we
facting in accordance with the Commission’s guidance) have already rejected

o During the prebeanir g conference, Petitioners declared that because of the interrelatonship between this technical
specification chuuge ad the chotce of whether 10 go to dry cask storage e part of the decominissioning process.
a faihare 10 consider the environmental impacts of the technical specification change would constitute imoroper
“segmentavon” of the NEPA poocess 53 Tr at 188-92 It is not apparens, however, how postporing the NEPA
analysis for this change forecloses any cpion. including the “ne action” option, with respect 1o the chotce of
whether o owe dry cask storage



Petitioners as support for this basis, which we conclude on its face Zoes not
set forth an accident scenario that requires NEPA consideration.

The “rule of reason” governing NEPA interpretation provides that an agency
need not consider “remote and speculative risks.” Limerick Ecology Action v.
NRC, 869 F.2d 719, 739 (3d Cir. 1989). In Basis 4, Petitioners assert that the
FGEIS evaluation of transportation impacts did not include any analysis of a
1988 Sandia National Laboratories (SNL) report on the consequences and risks
of highway accidents involving transported low specific activity (LSA) waste
That report describes a hypothetical “worst case” traffic accident scenario
mvolving a transportation cask containing reactor spent ion-exchange resins,”
which generally have the highest specific activity levels of all LSA materials,
in amounts that are at the regulatory maximum for shipping. As outlined in the
report, a hypothetical traffic accident results in the transportation cask coming
open. Once the cask 1s open, all the resins spill, and then are ignited by a fuel
spill fire. See Robert M. Ostmeyer et al., The Potential Consequences and Risks
of Highway Accidents Involving Gamma-Emitting Low Specific Activity (LSA)
Waste, SANDB7-2808, at 1, 15-16, 49 (Aug. 1988) [hereinafter SNL Accident
Report]

Although seemingly based upon cask breach conditions that fall within the
boundanies established by the agency’s transportation regulations for testing
transportation casks,” the report nonetheless declares that “an accident resulting
in a spill of resin is considered to have a very low probability.” SNL Accident
Report at 17. Further, the report states that the critical circumstance of the
presence of a fire to ignite the resins — the condition that causes a radioactive

 The SNL repont apparently has never been included i an agency NEPA analysis whether as part of a rulemaking
of otherwise See Troal 20910
T YAEC has asseried thar s NEPA analysis of resin transportation relative to facility decomnussioning 15
unnecessary because the use and decontamunation of resin, and thewr subseyuent trassportation falls within the
scope of iy exssting suthorization under 10 CF R Pant 50 See YAEC Response st 26, Tr ot 19798 1t s not
WM‘MNMMWMMMMlmwMMK See | FSAR m 2071
““The SNL report was prepared st the request of the Umited States Depanment of Teausportation 10 assess
whether for & postulated “worst case” acaident, the exisiing regulatory requitements governing the shipment of
LSA matenials, (e resins. are sufficient 1o assure that public bealth and safety is protected See SNL Accident
Report at | The report reaches the conclusion that no regulatory change s needed See d at )
”ThMmMMm'lnn4Midkmuumwm 10 CFR §2 75K because 1
constitétes an attack upon 10 CFR §71 73c) as it establishes the test perimeters for iransportation
caske. Ser Stafi at 2526 Under recuon 71 .73(c), the hypothetical accident conditions agarmst which
o transportation cask must be testad nclude o 9 meter (30 foot) free drop oo o fla, essenually unyielding
honzontal swface in o pusition for which manimum damage 15 expected and a thermal exposure of not iess than
BOO” centigrade (1475° Fahrenhest) for not Jess than 30 minuies

While the SN report was intended to determine whether the regalatory bmuts governing LSA shipments are
appropnate. it apparently does so using an acoident scenano that seemingly falls within the regulatory provisions
poverning transpontation cask tesung  Thy hypothetical “worsi case” acident in the SNL repont includes a cemer
of gravity over comer drop from 9 meters and an accompan sustaned duration fuel fire with femperatures
of as much as 10007 centigrade  See SNL Accident Report at 1516 Sectuion 2 758 thus does not appear 1o bar
Petitioners basis for Contention £



release — would appear in “[olnly a small fraction of the transport accidents
that lead to a spill of spent ion-exchange resin.” Id. at 1%.

A document put forth by an intervenor as the basis for a contention is subject
to scrutiny both for what it does and does not show. ™ Because only accident
scenarios that are not “remote and specalative” need be the subject of a NEPA
analysis, if the information .n aiv intervenor-proffered document regarding such
a scenanio fails to indicate \hat this threshold has been crossed, then a contention
challenging NEPA compliance bascd on a failure to analyze that scenario need
not be admitted. See Vermont Yamee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-919, 36 NRC 29, 44-47 (1989), remanded for
additional findings, CLI-90-4, 31 NRC 333 (1990). The description of the
hypothetical accident in the SNL report, which incorporates a chain of events
mcluding a low probability cask breach accident follow . by a fire of sitnilarly
remote probability, does not exceed this level”  Accordingly, as presented by
Petitioners, the SNL report does not provide an admissible basis for Corten-
tion C.

Finally, the requirement of 16 CFR. §51.92(a)2) that there be “signifi-
cant new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts’ once again is not fulfilled by
Petitioners’ Basis 5 assertion that an SEIS 1s needed to discuss the impact of
the purported delay in the availability of an HLRW repository upon the balance
between the DECON and SAFSTOR alternatives. The FGEIS already contains
an analysis of the environmental impacts of the SAFSTOR option in the event
it became necessary to incorporate a longer period of onsite HLRW storage.

=

Dunng the preheanng conference, Peutoners objecied 1o vanous stsiements by the Licensee regarding the
contenis of the SNL report, asserting that they did not have ther cxpen prasent ¢ counter those assertions. See
Tr w 20000 Having used Gie SNL report us the central support for this basis for Contention F, see Intervention
Pention at 1434, CANNECNP Reply as 1839 the consents of that report are what are before the Board and, as
such, are subject w0 Board scruting, both as (o those portions of the repont thal support their assertions and those

purtions that do not
The only other matericl cited by Petiioners i support of this basis 15 a 1977 final eavironmental statement
(FES) regurding a rulemaking relating to the tanspociation of radioactive matenal  Pettioners declare the FES
mwuwys:mwymum similar' “ow probability accidents (albest mﬂmmyuplmnu
nnoutq 3 18 50) CAN/NECNP Reply ot 19 n 108 Albough that FES doe: analyze » “worst case’” motor
accident, see | Oftice of Standirds Development. U S Nuckear Regulatory Comm 'n, Final
mmmmn1mmﬁnmumnmumcxuum NUREG-0170,
a5 38 (o 49 (Dec 1977), we are unabie 1o conclude that it suppons the peed for such an analysis in this instance
given that the parameters as 10 beath wocident probabthty and consequences used in the FES appear markediy
differerd from those invalved in the SNL study
"medthwaMumouthwwodmupemuiunpm:
description.  For instance. the report stases that because of the “water of hydration” contained in the resits, to
achieve o masimum hydeated resin mass loss involving the masimum radioactive release “would require (an)
extraordinary comncidence of fuel and resin in a specific geometric arrengement  SNL Accident Report at 17 In
addition, the oot notes in connection with reun radionuclide aerosolization - the process through which resin
radhonuciides would be camed away with the combustion gases from the fire. thereby resulting potentially in the
most exposure 1o the public — that because the partition between the resin combustion residue and the combustion
gases is unknaown, it is sssumed that 1009 of the mdionuchides within the bumed resin are aetosolized Sze 1d



While the FGEIS notes that “[tJhe active phase of maintaining the spent fuel in
the pool is not considered to be part of the regulatory requirements for decom-
missioning,” it nonetheless goes on to observe:

Consideration was given to the situation where, at the end of the reator operation life,
It 15 nor possible 1o dispose of waste offsite for a limied penod of time. but not exceeding
100 years. Such a constraint needs 10 be accounted for in the decommussioning alternatives.
Based on an analysss by [Battelle Pacific Northwest Laboratories) of the technology, safety
and cost considerations on selection of decommussioning alternatives, it is concluded that
SAFSTOR 15 an acceptably viable alternative. While DECON and conversion of the spent
fuel pool 1o an independent spent fuel storage pool i1s certainly a possibility for the case
where all other radioactive wastes can be removed offsite. there does not appear to be any
significamt safety difference between this aliemative and SAFSTOR and the choice should
be a Licensee decision.

FGEIS at 4-20 (citation and footnote omitted). With this environmental analysis
already in the FGEIS, nothing presented by Petitioners establishes there is a
material factual or legal dispute about whether an SEIS containing additional
information is necessary to conform with the requirements of section 51.92(a)(2).

It also seems apparent that, while couched in terms of NEPA compliance
ansing from a need 1 rebalance an altered alternative, what Petitioners really
posit with this basis is another challenge to the Licensee's choice of the
DECON rather than the SAFSTOR decommissioning option. In line with the
Commission's guidancg in CLI-96-1, 43 NRC at 8, absent a showing grounded
in dose estimates or other information that is outside the analytical boundaries
of the FGEIS, such an objection does not produce a litigable issue under NEPA
either.

There thus being no litigable basis for Contention E, we dismiss it as well.

IV, CONCLUSION

Based on Pettioners’ showing that (1) severa! of their members live and
recreate close 1o the Yankee Rowe facility and utilize local waste shipment
routes; (2) there is some reasonable basis for believing that thei proximity to
the facility and use of local waste routes can result i an injur . to their health
and safety or environrental interests as those nterests are protected under the
Atomic Energy Act and NEPA; and (3) those affected members have authorized
representation of their interests, Petitioners CAN and NECNP have established
their standing to intervene in this proceeding. As to each of their five contentions,
however, utilizing the guidance provided by the Commussion in CLI-96-1, we
find that Petitioners have failed (o establish either that “a genuine dispute exists
with [YAEC] on a material issue of law or fact” or that the contention, if proved,
would entitle them to any relief. See 10 CFR. §2 714(b)2)(i1), (d)2)X1)-
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(1). Consequently, we must deny their intervention request and terminate this
proceeding.

For the foregoing reasons, it is, this first day of March 1996, ORDERED
fthat:

1. The November 30, 1996 petition to intervene and supplemeuntal petition
to intervene of Petitioners CAN and NECNP is denied and this proceeding is
dismissed.

2. In accordance with the provisions of 10 CF.R. §2.714a(a), as it rules
upon an nterveniion petition, this Memorandum and order may be appealed to
the Commussion within 10 days after it is served.

THE ATOMIC SALETY
AND LICENSING BOARD

- (. Paul Bollwerk, 111, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Thomas S. Elleman
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 1, 1996

922



Cite as 43 NRC 93 (1996) LBP-96-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATCOM.C SAFETY AND LICENSING BOARD

Before Administrotive Judges:

G. Paul Bollwerk, lll, Chairman
Dr. George C. Anderson
Dr. A. Dixon Calithan

in the Matter of - Docket No. 030-31765-CivP
(ASLBP No. 95-708-01-CivP)
(EA 94-006)
(Byproduct Materiale
License No. 37-28540-01)

ONCOLOGY SERVICES

CORPORATION

(Harrisburg, Pennsylvania) March 28, 1996

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Dismissing Proceeding)

On April 24, 1995, the NRC Staff issued an order imposing a civil penalty in
the amount of $280,000 on Oncology Services Corporation (OSC) for alleged
regulatory violations relating to activities under Byproduct Materials License
No. 37-28540-01. 60 Fed. Reg. 21,560 (1995). That license authorized OSC
to possess and use certain byproduct materials under specified conditions at
six facilities in Pennsylvania.' The violations at issue were identified during a
December 3-18, 1992 NRC inspection in connection with a November 1992

! License No 17.28540-0) was due to expire on August 11, 1995 On December 13, 1993, OSC requested that
license be wermurated and replaced with Mdividual licenses 1ssued 10 the facibities ramed as Jocabons of use on
that heense On August 24, 1994 License No 17.28540-01 was terminated and the agency subsequently issued
separste Bioenses for the six facilities See 60 Fed Reg m 21 560
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radiation misadministration incident at OS£C’s Indiana (Pennsylvania) Regional
Cancer Center (IRCC), and December 8, 1995 inspections of OSC facilities in
Exton and Lehighton, Pennsylvania. This proceeding was convened in response
10 OSC's May 18, 1995 request for a hearing regarding the civil penalty order.

By filing dated February 12, 1996, OSC and the Staff ask that we approve
a settlement agreement they have provided and dismiss this proceeding. Their
request is part of a motion filed jointly by the parties in this proceeding and the
pending Radiation Oncology Center at Marlton (ROCM) adjudication, Docket
No. 030-032493-CivP. In the Radiation Oncology Center proceeding, Licensee
Radiation Oncology Center at Marlton (ROCM) challenges an Apnil 24, 1995
Staff order imposing a civil penaity in the amount of $80,000 for alleged
regulatory violations regarding radiation safety activities identified during a
February 1993 inspection of ROCM’s Marlion, New Jersey facility, See 60
Fed. Reg. 21,570 (1995). Although the aileged regulatory violations invoived in
the two proceedings are different, OSC and ROCM share common ownership
and the Staff’s inspec, on and enforcement activities that resulted in the separate
April 1995 civil penalty orders against OSC and ROCM had theii genesis in the
November 1992 IRCC misadministration inciden..

Based on a review of the proposed joint settlement agreement by ali doard
members in both cases, on February 20, 1996, the Board Chairinen for the two
proceedings held a telephone conference with all the parties 1o discuss the terms
of paragraph 12 of the joint agreement regarding changes to the agreement as
well as various minor fypographical revisions. As a result of that conference, rn
February 27, 1996, the parties submitted a revised joint settiement agreement.

Under the terms of the revised settlement agreement, which is applicable
to both the Oncology Services Corporation and Radiation Oncology Center
proceedings, OSC and ROCM agree to pay a single civil penally totaling
$140,000. The agreement also sets forth 2 schedule for paying this penalty
in twelve equal monthly installments, with interest and administrative charges.
In consideration of payment of the civil penalty, the Staff agrees not to take
any further enforcement action against either OSC or ROCM based on any of
the facts or violations related to various specified investigations and inspections
that provided the basis for the Staff’s April 1995 civil penalty orders.

Pursuant to section Bl and subsections (b) and (0) of section 161 of the
Atomic Energy Act of 1954, 42 US.C. §§2111, 2201(b), 2201(0), and 10
CFR. §2203, we have reviewed the parties’ revised joint settlement accord
to determine whether approval of the revised agreement and termination of
this proceeding is in the public interest. Based on that review, and according
due weight to the position of the Staff, we nave concluded that both actions
are consonant with the public interest.  Accordingly, we grant the parties’



Joint motion 1o approve the settlement agreement, as revised, and dismiss this
proceeding

For the foregoing reasons, it is, this twenty-cighth day of March 1996,
ORDERED that:

1. The February 12, 1996 joint motion of the parties is granted and we
upprove their February 27, 1996 “Joint Settlement Agreement,” which is attached
o and incorporated by reference in this Memorandum and Order.

2. This proceeding 15 dizmissed.

THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Bollwerk, [I, Chairman
ADMINISTRATIVE JUDGE

George C. Anderson
ADMINISTRATIVE JUDGE

A. Dixon Callihan
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 28. 1996

A memarandum and rder approving thé ol settlement agreement and termunating the proceeding was entered
this date in the Radiation Oncology Center cose  See Radiation Oncology Cemier at Marlton (Markon, MNew
Jersey). LBP-96-4, 43 NRC 101 (1996)



ATTACHMENT 1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of Docket No. 030-31765-CivP
(ASLBP No. 95-708-01-CivP)

(EA 94-006)

(Byproduct Material

License No. 37-28540-01)

ONCOLOGY SERVICES CORPORATION

In the Matter of Docket No. 030-32493-CivP
(ASLBP No. 95-709-02-CivP)
(EA 83-072)
(Byproduct Materia
License No. 29-28685-01)
RADIATION ONCOLOGY CENTER AT
MARLTON

JOINT SETTLEMENT AGREEMENT

On May 31, 1994, the siaff of the Nuclear Repulatory Commission (Staff)
siued a Notice of Violation and Proposed Impaosition of Civil Penalties (OSC-
NOV) to Oncology Services Corporation (OSC). Also on May 31, 1994, the
Staff issued to the Radiation Oncology Center at Mariton (ROCM) a Notice of
Violati sn and Proposed Imposition of Civil Penalty (ROCM-NO . ). Both OSC
and RCCM share common ownership. On August 31, 1994, both OSC and
ROCM 1 led responses to the respective NOVs, admitting some of the violations
and denying others. “Response of Oncology Services Corporation to Notice of
Violation aad Proposed Imposition of Civil Penalties and Answer to a Notice
of Violation,” “Response of Radiation Oncology Center at Marlton to Notice
of Violation and Proposed Impositicn of Civil Penalty and Answer to a Notice
of Violaton,” August 31, 1994 Both OSC and ROCM supplemented their
responses on October 4, 1994, and on December 1, 1994, ROCM provided
additional documentation to the NRC relative 1o the alleged violations.

After consideration of O8C's and ROCM's responses, the Staff, on April
24, 1995, issued an “Order Imposing Civil Monetary Penalties -— $280,000”



{OSC Order) 1o OSC and “An Order Imposing a Civil Monetary Penalty —
$80,000" (ROCM Order) 1o ROCM. Oncology Services Corp., Harrisburg, PA,
Order Imposing Civil Monetary Penalties, 60 Fed. Reg. 21,560 (May 2, 1995);
Radiation Oncology Center at Marlton, Marlton, New Jersey, Order Imposing
a Civil Monetary Penalty, 60 Fed. Reg. 21,570 (May 2, 1995).

Both ROCM and OSC requested hearings on May 18, 1995, On May 30,
1995, separate Atomic Safety and Licensing Boards were designated. Oncology
Services Corporation, Harrisburg, Pennsylvania, Establishment of Atomic Safety
and Licensing Board, 60 Fed. Reg. 29,901 (June 6, 1995); Radiation Oncology
Center at Marlton, Marlton, New Jersey; Establishment of Atomic Safety and
Licensing Board, 60 Fed. Reg. 29,901 (June 6, 1995).

The Staff, OSC, and ROCM, agree that it is in their respective interests and in
the public interest o settle these enforcement actions and agree to the following
terms and conditions:

1. OSC and ROCM withdraw their respective requests for hearings.

2. OSC and ROCM agree to pay a single civil penalty in the amount
of $140,000.00 in“twelve (12) equal monthly installments in accordance with
paragraph 6 of this Settlement Agreement. In the event that payment is not
meeived by the fifteenth of the month, in accordance with paragraph 6, the
Statf will provide written notice of such fact via facsimile transmission to
the attention of Marcy L. Colkitt, General Counsel, at (412) 463-3569, with
a conforming copy sent via express mail to the Offices of Marcy L. Colkitt, 176
Timbersprings Lane, Indiana, Pennsylvania 15701 and lles Cooper, Williamson,
Friedberg & Jones, One Norwegian Plaza, Pottsvilie, Pennsylvania 17901, A
printed facsimile transmission report from an NRC facsimile machine 1s proof of
the provision of such notice. In the event of a change of facsimile number, OSC
and ROCM agree 1o promptly inform the Staff in writing of any such change
and provide the new facsimile number. Any notice sent via facsimile prior to
the Staff’s receipt of such notification of a change of facsimile number will be
deemed to be in compliance with the notice requirements of this paragraph,

3. If any installment remains unpaid for a period of thirty (30) days or
more, provided the Staff has given the requisite notice to OSC and ROCM in
accordance with the procedures described in paragraph 2. the Staff may, in its
discretion, consider this Settlement Agreement as matersally breached. In the
event of a matenial breach of this Settlement Agreement, the full amount of the
civil penalties imposed on OSC, $280,000 00 (plus interest and administrative
charges, less any payments already made hereunder), will become due. In this
event, OSC agrees to waive any nght to contest or seek review of the imposition
of the civil penalties before the NRC or in any court. Also. "1 the event of a
material breach of this Settiement Agreement, the full amount 2 ¢civil penalty
imposed on ROCM, $80,000 00 (plus interest and admimis’ ¢ charges, less
any payments already made hereunder), will become due. | s event, ROCM
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further agrees (o waive any nght o comtest or seek review of the imposition of
the civil penalty before the NRC or in any court.

4. in consideration of the payment of a civil penalty as set forth in
paragragh 2 of this Settlement Agreement and in light of the fact that OSC
no longer holds License No. 37-28540-01 and the corrective actions taken at
the facilities formerly named on License No. 37-28540-01, the Staff agrees not
to take any further enforcement action against OSC and all former and present
shareholders, directors, officers, and agents (all of whom are referred to by, and
included in the definition of, the term “OSC" as used throughout this Agreement)
based on the facts or violations cited in the NOV-OSC, any matter within the
scope of the Incident Investigation Team’s (IIT) investigation, as documented
in the IIT report, NUREG- 1480, and any matter within the scope of the Office
of Investigations’ (7)) investigatic = as documented in Investi *- tion Report No.
1-92-060R, dated May 25, 1994, including any document within the scope of
the subpoenas issued by Ol in connection with 1ts investigation,

5. In addition, in consideration of the payment of a civil penalty as set
forth in paragraph 2 of this Settlemem Agreement and 1n light of the corrective
actions taken by ROCM, the Staff agrees not to take any further enforcement
action against ROCM and all former and present shareholders, directors, officers,
and agents (all of whom are referred to by, and included in the definition
oi, the term “ROCM" as used throughout this Agreement) based upon the
facts or violations cited in the NOV-ROCM, any matter within the scope of
the inspection conducted from February 2-March 11, 1993, documerred in
Inspection Report No. 030-3249:/43-001, and any matter within the scope of
Ol's investigation, as documented in Investigation Report No. 1-93-030, dated
September 3, 1993

6. OSC and ROCM agree o make payments in twelve (12) equal monthly
mistallments. The first payment 1s to be received thirty days after this Settlement
Agrezment has becoire final agency action (unless such day falls on a Saturday,
Sunday or federai holiday, in which case payment is to be received by the
next business day), plus intezest on the unpaid principal balance accruing at the
rate of 5 percent per year, as well as an administrative charge of $10.00 per
month. Subsequent payments shall be recerved by the fifteenth day of each month
thereafter. Payments shall be made payable to the United States Treasury and
received at the address below continuing until the principal sum and all interest
and other charges assessed under the provisions of this Settlement Agreement
have been fully pard. Paymeni. will be mailed to the following address:

U.S. Nuclear Regulatory Commission
Office of Enforcement

ATTN: James Licberman

Mail Stop - OTHS '
Washington, D.C. 20555



The following is a schedule of monthly installments:

Payment Payment Total Interest Admin. Principal Remaining
Number Date Payment  Amount Amount Amount Balance

Beginning balance 140,000.00

| 1200000 58333 1000 11,406.67 128,593.33
2 1200000 53581 1000 11,454.19 117,139.14
3 1200000 48808 10.00 11,501.92 105,637.22
4 1200000 440.16 16.00 11,549.84 94,087 37
- 1200000 39203 1000 11,597.97 82,489.40
6 12,00000 34371  10.00 11,646.29 70,843.11
7 1200000 295.18 10.00 11,694 82 59,148.29
L] 1200007 24645 10.00 11,743.55 4740474
9 12,00000 197.52 1C.00 11,792.48 35,612.26
10 1200000 14838 1000 11,841.62 23,770.65
1 . 1200000 9904 1000 1189096 11,879.69
12 11,939.19 4950 10.00 11,879.69 0.00
TOTAL 14393919 3.819.19 12000  140,000.00

7. In the event of a material breach of this Settlement Agreement, OSC and
ROCM agree to pay all reasonable collection costs, court costs, and attorney's
fees incurred by the Nutlear Regulatory Commission and/or the United States for
any appropriate collection actions taken by the Nuclear Regulatory Commission
and/or the United States. However, in no event will these costs exceed 5%
($18,000) of the total civil penalties imposed by the Staff's April 24, 1995
Orders.

8. Failure or failures by the Staff to exercise any nght in this Settlement
Agreement with respect to a material breach shall not be construed as a waiver
of its right to exercise the same or any other right at any time thereafter.

9. With the exception of challenging the receipt of the requisite notice
described in paragraph 2, in the event of a material breach of this Settlement
Agreement, both OSC and ROCM do hereby authorize and empower a United
States Attorney, any of his or her assistants, or any attorney for or on behalf of
the NRC or the United States to enter and confess judgment against OSC and
ROCM for the imposed civil penalties in the amount of $280,000 against OSC
and $80,000 against ROCM, with interest as described in paragraph 6, less
payments actually made (such payments will be apportioned equally between
OSC and ROCM), in any court of record, Federal or State; to waive the issuance
and service of process upon both OSC and ROCM in any suit on the obligation;
10 waive any venue requirethent in such suit; to release all errors which may
intervene in entering upon such judgment or in issuing any execution thereon;



and to consent to immediate execution on said judgment. Both OSC and ROCM
do hereby ratfy and confirm all that said attorney may do by virtue hereof.

10. The Staff, OSC, and ROCM agree that this Settlement Agreement
shall not constitute and shall not be construed to constitute any admission or
admissions 1n any regard by either OSC or ROCM of eny matters set forth by
the NRC in either the NOV-OSC or NOV-ROCM.

11, The Staff, OSC, and ROCM also agree that the matters upon which
the NOVs were based have not been resolved as 2 result of this Settiement
Agreement. This Settlement Agreement shall not be relied upon by any person
or other entity as proof or evidence of auy of the matters set forth in the NOVs.

12. For good cause shown, the Staff may, in writing, extend the time to
complete any action set forth in any provision of this Settlement Agreement.

13, The parties agree and understand that this Settlernent Agreement is only
binding on the NRC, OSC, and ROCM, and only relates to NEC’s authority to
lake civil enforcement action. This Settiement Agreement shall be binding upon
the legal representatives, successors and assigns of each of the parties hereto.

14. The Staff” OSC, and ROCM shall jointly move the Atomic Safety
and Licensing Boards designated in the above-captioned proceedings for orders
approving this Settlement Agreement and terminating the proceedings

In Witness Whereof, the parties have caused this Settlement Agieer ent (o
be executed by their authorized representatives.

FOR ONCOLOGY SERVICES CORPORATION FOR THE NRC STAFF
AND RADIATION ONCOLOGY CENTER

AT MARLTON
Marcy L. Colkitt Marian L. Zobler
Secretary and General Counsel Counsel for NRC Staff

for Oncology Services Corporation

and Secretary and General Counsel

for Radiation Oncology Center at Marlton Richard G. Bachmann
Counsel for NRC Staff

Dated at Rock* ille, Maryland,
this 20th day of February 1996.



Cite as 43 NRC 101 (1996) LBP-96-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Charies Bechhoefer, Chairman
Dr. James C. Lamb I
Lester 8, Rubenstein

In the Matter of Docket No. 30-32493-CivP
(ASLBP No. 95-709-02-CivP)

(EA 93-072)

(Byproduct Materials

License No. 29-28685-01)

RADIATION ONCOLOGY CENTER
AT MARLTON (ROGM)
(Mariton, New Jersey) March 28, 1996

The Licensing Board approves a joint settlement agreement governing both
this civil penalty proceeding and a related proceeding and terminates this
proceeding. (Simultaneously, the Licensing Board in the other civil penalty
proceeding approved the joint agreement wich respect to that proceeding. See
LBP-96-3, 43 NRC 93 (1996).

MEMORANDUM AND ORDER
(Approving Scttlement Agreement and Terminating Proceeding)

On April 24, 1995, the NRC Staff issued an Order Imposing Civil Penalty
to Radiation Oncology Center at Marlton (ROCM or Licensee). The Order
sought a civil monetary penahly of $80,000 for a violation consisting of a fatlwe
to ensure that radiation safety activities were performed in accordance with
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approved procedures and regulatory requirements in the daily operation of the
Licensee's byproduct matenals program.

Concurrently, on April 24, 1995, the NRC Staff zlso issued an Order imposing
a $280,000 civil penalty on Oncology Service Corporation (OSC). The Orders
in the ROCM and OSC proceedings, respectively, are related in that, although
based on different violations, the facilities have common ownership and each
violation for both facilities stems from inspections conducted as a result of
a November 1992 misadministration incident at OSC’s Indiana, Pennsylvania
Regionai Cancer Center,

ROCM and OSC filed respective hearing requests in the two proceedings.
This Board granted ROCM’'s hearing request and issued a Notice of Hearing on
June 7, 1995 (60 Fed. Reg. 31,332 (June 14, 1995)). Following our approval of
issues for litigation 'n a Prehearin * Confeience Order dated D - _mber 20, 1995,
LBP-95-25, 42 NRC 237, the parties in both the proceedings on February 12,
1996, submitied a joint motion for approval of a settiement agreement.

Following a telephone conference on February 20, 1996, between the chair-
men of both Licending Boards and parties’ representatives, the parties on Febru-
ary 27 submitted a revised joint settiement agreement reflecting matters discussed
during that conference (particularly 912, concerning changes to the agreement).
The revised agreement, as the earlier version, called for a payment of $140,000
1o NRC, together with a schedule for payments. The Staff agreed not to take any
further enforcement action against either ROCM or OSC, based on any facts or
violations derived from the various inspections and investigations that provided
the basis for the Staff’s April 24, 1995 civil penalty orders.

Any settlement agreement between ROCM and the Staff 1s subject 1o approval
by this Board. 10 CF.R. §2.203. In doing so. we must accord due weight to
the position of the Stafi. In the agreement, the Staff states that it 15 in the public
interest (as well as its own) to settle the two enforcement actions, based on the
terms set forth. We see no reason to disagree.

Based on sections &1 and 161(b) and (0) of the Atomic Energy Act of 1954,
as amended, 42 U.S.C. §§ 2111, 2201(b), and 2201(0), and 10 C.F.R. § 2.203, we
have reviewed '« revised joint settlement agreement and agree that its approval,
and termination of this proceeding, is () the public interest.

Accordingly, it is, this 28th day of March 1996, ORDERED:

1. The February 12, 1996 joint motion of the parties is granted and the
revised February 27, 1296 “Joint Settlement Agreement” (attached to and
incorporated by reference herein) is hereby approved.
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2. This proceeding is terw nated *

Rockville, Maryland,
March 28, 1996

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Lester S. Rubenstein
ADMINISTRATIVE JUDGE

James C. Lamb Il
ADMINISTRATIVE JUDGE

*See LBF-SG6-1 43 NRU 93 (1996), for similar order termunating OSC proceeding
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ATTACHMENT 1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

in the Matter of Docket No. 030-31765-CivP
(ASLBP No. 95-708-01-CivP)

(EA 94-006)

(Byproduct Material

License No. 37-28540-01)

ONCOLOGY SERVICES CORPORATION

in the Matter of Docket No. 030-32483-CivP
(ASLBP No. 95-709-02-CivP)
(EA 93-072)
(Byproduct Material
License No, 29-28685-01)
RADIATION ONCO_OGY CENTER AT
MARLTON

JOINT SETTLEMENT AGREEMENT

On May 31, 1994, the staff of the Nuclear Regulatory Commission (Staff)
issued a Notice of Violation and Proposed Imposition of Civil Penalties (OSC-
NOV) to Oncology Services Corporation (OSC). Also on May 31, 1994, the
Staff 1ssned to the Radiation Oncology Center at Marlton (ROCM) a Notice of
Violation and Proposed Imposition of Civil Penalty (ROCM-NOV). Both OSC
and ROCM share common ownership. On August 31, 1994, both OSC and
ROCM filed responses to the respective NOVs, admitting some of the violations
and denying others. “Response of Oncology Services Corporation to Notice of
Violation and Proposed Imposition of Civil Penalties and Answer to a Notice
of Violation,” “Response of Radiation Oncology Center at Marlton to Notice
of Violation and Proposed Imposition of Civil Penalty and Answer to a Notice
of Violation,” August 31, 1994. Both OSC and ROCM supplemented their
responses on October 4, 1994, and on December 1, 1994, ROCM provided
additional documentation fo the NRC relative to the alleged violations.

After consideration of OS€’s and ROCM's responses, the Staff, on April 24,
1995, issued an “Order Imposing Civil Monetary Penalties — $280,000"
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(OSC Order) to OSC and “An Order Imposing a Civil Monetary Penalty —
$80,000" (ROCM Order) 0 ROCM. Oncology Services Corp., Harrisburg, PA;
Order Imposing Civil Monetary Penalties, 60 Fed. Reg. 21,560 (May 2, 1995);
Radiation Oncology Center at Marlion, Marlton, New Jersev; Order Imposi..g
«: Civil Monetary Penalty, 60 Fed. Reg. 21,570 (May 2, 1995).

Both ROCM and OSC requested hearings on May 18, 1995, On May 30,
1995, separate Atomic Safety and Licensing Boards were designated. Oncology
Services Corporation, Harrisburg, Pennsylvania, Establishment of Atomic Safety
and Licensing Board, 60 Fed. Reg. 29901 (June 6, 1995); Radiation Oncology
Center at Marlton, Mariton, New Jersey, Establishment of Atomic Safety and
Licensing Board, 60 Fed Reg 29901 (June 6, 1995),

The Staff, OSC, and ROCM, agree that it is in their respective interests and in
the public interest to settle these enforcement actions and agree to the following
terms and conditions:

1. OSC and ROCM withdraw their respective requests for hearings.

2. OSC and ROCM agree to pay a single civil penalty in the amount
of $140,000.00 in-twelve (12) equal monthly installments in accordance with
paragraph 6 of this Settlement Agreement. In the event that payment is not
veceived by the fificenth of the month, in accordance with paragraph 6, the
Staff will provide written notice of such fact via facsimile transmission to
the attention of Marcy L. Colkitt, General Counsel, at (412) 463-3569, with
a conforming copy sent via express mail to the Offices of Marcy L. Colkitt, 176
Timbersprings Lane, Indiana, Pennsylvania 15701 and lles Cooper, Williamson,
Friedberg & Jones, One Norwegian Plaza, Pottsville, Pennsylvania 17901. A
printed facsimile transmission report from an NRC facsimile machine is proof of
the provision of such notice. In the event of a change of facsimile number, OSC
and ROCM agree to promptly inform the Staff in writing of any such change
and provide the new facsimile number. Any notice sent via facsimile prior to
the Staff's receipt of such notification of a change of facsimiie number will be
deemed to be in compliance with the notice requirements of this paragraph.

3. If any inswallinent remains unpaid for a period of thirty (30) days or
more, provided the Staff has given the requisihe notice to OSC and ROCM in
accordance with the procedures described in paragraph 2. the Staff may, in its
discretion, consider this Settlement Agreement as materially breached. In the
event of a material breach of this Settlement Agreement, the full amount of the
civil penalties imposed on OSC, $280.000.00 (plus interest and administrative
charges, less any payments aiready made hereunder), will become due. In this
event, OSC agrees to waive any nght to contest or seek review of the imposition
of the civil penalties before the NRC or in any court. Also, in the event of a
material breach of this Settlement Agreement, the full amount of the civil penalty
imposed on ROCM, $80,000.00 (plus interest and administrative charges, less
any payments already made hereunder), will become due. In this event, ROCM




further agrees to waive any right (o contest or seek review of the imposition of
the civil penalty before the NRC or in any court.

4. In consideration of the payment of a civil penalty as set forth in
paragraph 2 of this Settlement Agreement and in light of the fact that OSC
no longer holds License No. 37-28540-0) and the corrective actions taken at
the facilities formerly named on License No. 37-28540-01, the Staff agrees not
to take any further enforcement action igainst OSC and all former and present
shareholders, directors, officers, and agents (all of whom are referred to by, and
included in the definition of, the term “OSC” as used throughout this Agreement)
based on the facts or violations cited in the NOV-OSC, any matter within the
scope of the Incident Investigation Team's (IIT) investigation, as documented
in the HT report, NI HEG-1480, and any matter within the scope of the Office
of Investigations’ (O) investigation. as documented in Invest'gation Report No.
1-92-060R, dated May 25, 1994, including any document within the scope of
the subpoenas issued by OI ‘n connection with its investigation.

5. In addition, in consideration of the payment of a civil penalty as set
forth in paragraph 2 of this Settiement Agreement and in light of the corrective
actions taken by ROCM, the Staff agrees not to take any further enforcement
aetion against ROCM and all former and present shareholders, directors, officers,
and agents (all of whom are referred to by, and included in the definition
of, the term “ROCM" as used throughout this Agreement) based upon the
facts or violations cited in the NOV-ROCM, any matter within the scope of
the inspection conducted from February 2-March 11, 1993, documented in
Inspection Report No. 030-32493/93-001, and any matter within the scope of
Ol's investigation, as documented in Investigation Report No. 1-93-030, dated
September 3, 1993

6. OSC and ROCM agree 1o make payments in twelve (12) equal monthly
mstaliments. The first payment 1s to be received thirty days after this Settlement
Agreement has become final agency action (unless such day falls on a Saturday,
Sunday or federal holiday, in which case payment is to be received by the
next business day), plus tnterest on the unpaid principal balance accruing at the
rate of 5 percent per year, as well as an administrative charge of $10.00 per
month. Subsequent payments shall be received by the fifteenth day of each month
thereafter. Payments shall be made payable to the United States Treasury and
received at the address below continuing until the principal sum and all interest
and other charges assessed under the provisions of this Settlement Agreement
have been fully paid. Payments will be mailed to the following address:

U.S. Nuclear Regulatory Commission

Office of Enforcement
ATTN: James Lieberman
Mail Stop - OTHS
Washington, D.C. 20555
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The following is a schedule of monthly instailments:

Payment Payment Total Interest Admin. Principal Remaining
Number Date Payment  Amount Amount Amount Balance

Beginning balance 140,000.00
| 1200000 58333 1000 11,406.67 12859333

2 1200000 53581 1000  11,454.19 117,139.14
3 1200000 48808 1000  11,501.92 105,637.22
4 1200000 44016 1000 1154984 94,087.37
5 1200000 39203 1000 1159797 82489.40
6 1200000 34371 1000 1164629 70843.11
7 1200000 29518 1000  11,694.82 5914829
- 1200000 24645 1000  11,74355 1740474
9 1200000 19752 1000  11,79248 35612.26
0 1200000 14838 1000 1184162 2377065
1 1200000 9904 1000 1189096 11879.69
12 1193919 4950 1000 11,879.69 0.00
TOTAL 143,939.19 3.819.19 120.00  140,000.00

7. In the event of a material breach of this Settlement Agreem 2nt, OSC and
ROCM agree to pay ali reasonable collection costs, court costs, and attorney's
fees incusted by the Nuetear Regulatory Commission and/or the United States for
any appropriate collection actions taken by the Nuclear Regulatory Commission
and/or the United States. However, in no event will these costs exceed 5%
($18,000) of the total civil penalties imposed by the Staff's April 24, 1995
Orders.

8. Failure or failures by the Staff to exercise any right in this Settlement
Agreement with respect to a matertal breach shall not be construed as a waiver
of its right to exercise the same or any other right at any time thereafter.

9. With the exception of challenging the receipt of the requisite notice
described in paragraph 2, in the event of a material breach of this Setilement
Agreement, both OSC and ROCM do hereby authorize and empower a United
States Attorney, any of his or her assistants, or any attorney for or on behalf of
the NRC or the United States to enter and confess judgment against OSC and
ROCM for the imposed civil penalties in the amount of $280,000 against OSC
and $80,000 against ROCM, with interest as described in paragraph 6, less
payments actually made (such payments will be apportioned equaliy between
OSC and ROCM), in any court of record, Federal or State; to waive the issuance
and service of process upon both OSC and ROCM in any suit on the obligation;
1o waive any venue requirement in such suit; to release all errors which may
intervene in entering upon such judgment or in issuing any execution thereon;
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and to consent 1o immediate execution on said judgment. Both OSC and ROCM
do hereby ratify and confirm all that said attorney may do by virtue hereof.

10. The Staff, OSC, and ROCM agree that this Settlement Agreement
shall not constitute and shall not be construed to constitute any admission or
admissions in any regard by either OSC or ROCM of any maiters set forth by
the NRC in either the NOV-OSC or NOV-ROCM.

11. The Siaff, OSC, and ROCM also agree that the matters upon which
the NOVs were based have not been resolved as a result of this Settlement
Agreement. This Settlement Agreement shall not be relied upon by any person
or other entity as proof or evidence of any of the matters set forth in the NOVs.

12. For good cause shown, the Staif may, in writing, extend the time to
complete any action set forth in any provision of this Settlement Agreement.

13 The parties agree and understand that this Settleinent Agreement is only
binding on the NRC, OSC, and ROCM, and only relates to NRC's authority 1o
take civil enforcement action. This Settlement Agreement shall be binding upon
the legal representatives, successors and assigns of each of the parties hereto.

14, The Staff; OSC, and ROCM shall jointly move the Atomic Safety
and Licensing Boards designated in the above-captioned proceedings for orders
approving this Settiement Agreement and terminating the proceedings.

In Witness Whereof, the parties hLave caused this Settlement Agreement to
be executed by their authorized representatives.

FOR ONCOLOGY SERVICES CORPORATION FOR THE NRC STAFF
AND RADIATION ONCOLOGY CENTER

AT MARLTON
Marcy L. Colkitt Marian L. Zobler
Secretary and General Counsel Counsel for NRC Staff

for Oncology Services Corporation

and Secretary and General Counsel

for Radiation Oncology Cemer ai Marlton Richard G. Bachmann
Counsel for NRC Staff

Dated at Rockville, Maryland,
this 20th day of February 1996,



Cite as 43 NRC 109 (1006) DD-96-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William 7. Russell, Director

in the Matter of Docket No. 50-029
YANKEE ATOMIC ELECTRIC

COMPANY
(Yankee Nuclear Power Station) March 18, 1996

The Director of the Office of Nuclear Reactor Regulation denies a supple-
mental petiton dated February 9, 1996, filed with the Nuclear Regulatory Com-
mission by Citizens Awareness Network and New England Coalition on Nuclear
Pollution. The supplemental petitiun requests that the Commussion: (1) reverse
the February 2, 1996 decision of the NRC Staff on the emergency aspects of a
January 17, 1996 petition filed pursuant to 10 CF.R, §2.206, and (2) require
Yankee Atomic Electric Company to cease six unlawful decommissioning activ-
ities and to direct the Staff 1o cease approving or acquiescing 1o such unlawful
decommissioning activities. By Order dated February 15, 1996, the Commis-
sion dechined 1o reverse the February 2, 1996 decision of the NRC Staff on the
emergency aspects of the January 17, 1996 petition, and directed the NRC Staff
to address the arguments advanced by Petitioners at page 13 of tne supplemental
petition in a supplementary section 2.206 decision.

The Director demied the request 10 prohibit the conduct of six activities
identified at page 13 of the supplemental petition because they are permissible,
prior to approval of a decommissioning plan, under the pre-1993 interpretation
of the NRC's decommissioning regulations, and thus under Citizens Awareness
Network Inc. v. U.S. Nuclear Regulatory Commission and Yankee Atomic
Electric Co., 59 F.3d 284 (1st Cir. 1995),



SUPPLEMENTAL DIRECTOR’S DECISION
UNDER 10 C.F.R. § 2.206

I, INTRODUCTION

On January 17, 1996, Citizens Awareness Network and New England Coali-
tion on Nuclear Pollution (Petitioners) submitted an “Emergency Motion for
Compliance with Circuit Court Opinion™ (petition). Petiioners requested that
the United States Nuclear Regulatory Commission (NRC or Commission) take
action with respect o activities conducted by Yankee Atomic Electric Com-
pany (YAEC or Licensee) at the Yankee Nuclear Power Station in Rowe, Mas-
sachusetts (Yankee Rowe or the facility). In particular, Petitioners requested that
the NRC comply with Citizens Awareness Network Inc. v. United States Nuclear
Regulatory Commission and Yankee Atomic Electric Co., 59 F.3d 284 (1st Cir,
1995) (CAN v. NRC), and that the Commission immediately order YAEC not
to undertake and the Staff not to approve, and YAEC to cease, further major
dismanthing activities or other decommussioning activities, unless such activities
are necessary to ensure the protection of occupational and public health and
safety. Petitioners requested that the Commission prohibit five of mine acuvities
that the Licensee proposed to conduct prior to approval of a decommussioning
plan, which activities were eviluated by the Staff in a letter dated November 2,
1995, e

By letter dated February 2, 1996, the NRC Staff declined to take emergency
action to prohibit the Licensee's shipment of low-level radioactive waste, and
found that Petitioners’ request 1o prohibit four other activities was moot.

By a supplemental pettion, Fetitioners requested the Commission 1o reverse
the NRC Staff's February 2, 1996 decision on the emergency aspects of the
petition, and contended that the Staff had imphcitly approved six additional
activities, which the Licensee identified for the first time as under consideration
i its January 29, 1996 response to the petition, although the activities are not
minor alierations to the facility. (A seventh activity was mentioned, but not
contested). See Citizens Awareness Network's and New England Coalition on
Nuclear Pollution's Metion for Exercise of Plenary Commission Authority to
Reverse NRC Staff 2.206 Opinion (February 9, 1996).

By Order dated February 15, 1996, the Commission directed the Licensee to
provide the NRC with at least 2 weeks’ advance notice before engaging in any
of the seven new activities iwdentified at page 13 of the supplemental petition,
and directed the Staff 1o address the arguments advanced by Petitioners at page
13 of the supplemental petition in a supplementary 10 CFR. § 2.206 decision




By letter dated February 16, 1996, the Licensee notified the NRC Staff and
Petiticners that YAEC intended 1o commence five activities between March 1,
1996, and March 25, 1996,

On February 22, 1996, the Staff issued a Director’s Decision (DD-96-1, 43
NRC 29) on the petition as a whoie. The Stafl denied Petitioners’ request to
prohibit the Licensee's shipments of low-level radioactive waste, and found four
other activities contested by Petitioners to be moot.

By letter dated February 27, 1996, the NRC Staff requested the Licensee to
supply information regarding the seven activities identified by the supplemental
peution, plus information regarding four other activities identified as ongoing
in the Licensee's January 29, 1996 response 0 the petition. The Licensee
responded by lette: dated February 28, 1996, providing information regarding
the eleven activities plus an additional activity, removal of the spent fuel pool
upender. Three activities were ongoing, and the remaining nine were scheduled
1o commence between March 1, 1996, and April 22, 1996

By letter dated March 1, 1996, the Staff notified the Licensee that three
activities scheduled 10 commence March 1, 1996, are permissible, before
approval of a decommissioning plan, under the pre-1993 interpretation of
the Commussion's decommissioning regulations, and thus, that there was no
reason to take emergency action (o prevent YAEC from starting or to order
discontinuance of the ongoing activities. Additionally, the Staff found no health
or safety reason for immediste NRC action

The Staff has evaluated the six ongoing and planned activities contested
by the supplemental petition and the five additional activities identified in the
Licensec's letters of January 29, 1996, February 16, 1996, and February 28,
1996, Two activities, removal of miscellancous equipment outside the vapor
contaner bioshield wall and preparation for decontamination' of the main
coolant system (removal of spool pieces) were comapleted 1n February 1996
For the reasons discussed below, the Staff has concluded that the activities are
permissible, prior to approval of a decommissioning plan, under the pre-1993
imterpretation of the Commission’s decommissioning regulations. Accordingly,
Petitioners’ request that the NRC prohibit YAEC from undertaking or continuing
the six contested activities wdentified at page 13 of the supplemental Motion is
denied.

.

'[bcmmuumxhuplmuhluﬂuuolm. pumps. pressure vessels, eic . with Buds 0 remove
materiabs that are contaminated with radiation from the inner surfaces of these components
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I BACKGROUND

As explained in detail in DD-96-1, Petitioners sought judicial review of
certain NRC actions, related 1o the Licensee’s Component Removal Project
(CRP). Petioners challenged the CRP as an impermissible activity, before the
approval of a decommissioning plan, under the pre-1993 interpretation of the
Commission's decommissioning regulations

On July 20, 1995, the United States Court of Appeals held, in part, that the
Commission had: (1) failed 1o provide an opportunity for hearing to CAN,

notice 1o the public and in violation of the Administrative Procedure Act. CAN
v. NRC. 59 F3d at 29192, 292.93 The court remanded the matter to the
Comuaussion for proceedings consistent with the court’s opinion.

The Commission implemented CAN v NRC, in pan, by 1ssuing CLI-95.
14, 42 NRC 130 (1995). In CLI-95-14, the Commission rein tated its pre-
1993 interpretation of its decommissioning policy, required the issuance of
& notice of opportunity for an adjudicatory hearing on the Yankee Rowe
decommissioning plan,’ held that YAEC may not conduct further “major”
decommissioning activities at Yankee Rowe until approval of a decommussioning
plan after completion of any required hearing, and directed YAEC 10 inform the
Commission within 14-days of the steps it 15 taking to come into compliance with
the rewnstated interpretation of the Commission's dccommissiomng regulations
CLI-95-14, supra.

HL  DISCUSSION

A. The Licensee's Planned and Ongoing Activities Are Permissible,
PﬂottoAppmdduDecWodul‘hn,Underlhc
Commission's Pre.1993 Interpretation of Its Decommissioning
Regulations, and Thus Are Permissible Under CAN v. NRC and
CLI-95-14

Petitioners contest six of the seven activities they mention in the supplemental
petition on the ground that they do not constitute minor alterations 1o the facility,

——

? Pursuant 10 CLESS-14. u procesding was commenced (0 offer an opportunity for hearing on the Lic nsee s
decommussioning plan for Yankee Rowe Petiioners sought intervention and a hearning By an Order date. :.iarch

Yonkee Atomuc Flectie Company. LEF 962 By Order duted February 27, 1996, the Commussion stayed any
order of the Board insofar as it iy have the effecr of authorizing decommissioning activities that were prohibited
prror o approval of & decomaussionng plan
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and thus are not permissible before approval of a decommissioning plan under
the pre-1993 interpretation of the Commission’s decommissioning regulations.
Specifically, Petivoners object 1o: (1) consolidation of sediment in the reactor
vessel, (2) removal of miscellaneous safety injection building equipment; (3)
installation of a temporary electrical system; (4) removal of pipe on the exterior
of the vapor container. (5) removal of main coolant system insulation; and (6)
installation of a temporary waste processing system. Petioners do not object to
decontamination of the main coolant system. The Staff has also evaluated the
following five activities wdentitied by the Licensee in its letters of Junuary 29,
1996, February 16, 1996, and February 28, 1996: (1) preparation for decontam-
ination of the main coolant system — removal of spool pieces; (2) removal of
miscellaneous equipment outside the vapor container bioshield wall; (3) removal
of primary auxiliary building tanks; (4) removal of turbine building insulation;
and (5) removal of spent fuel poo, upender.

Under the Commussion’s pre- 1993 interpretation of its decommissioning reg-
ulations, a hicensee “may proceed with some activities such as decontamination,
minor component disassembly, and shipment and storage of spent fuel if the
activities are permitied by the operating license and/or § 50.59" pnior to final
approval of a licensee's decommissioning plan,’ as long as the activity does not
involve major structural or other changes and does not materially and demonstra-
bly affect the methods or options available for decommissioning or substantially
increase the costs of decommissioning. Long Island Lighting Co. (Shoreham
Nuclear Power Statiom1Tan 1), CLI-90-8, 32 NRC 201, 207 n.3 (1990); Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unu 1), CLI-91-2, 33
NRC 61, 73 n.5 (1991), and Sacramento Municipal Utility District (Rancho
Seco Nuclear Generating Station), CLI-92-2, 35 NRC 47, 61 n.7 (1992).

Activities such as normal mamntenance and repairs, removal of small radioac-
tive components for storage or shipment, and removal of components similar
to that for maintenance and repair also were permitted prior to approval of a
decommuissioning plan under the Commission’s pre-1993 interpretation of the
Commission’s decommissioning regulations. See NRC Inspection Manual, ch.
2561, §06.06 (Issue Date:  03/20/92)*

Under the pre-1993 interpretation of the Commission's decommissioning
regulations, examples of activities that were conducted at various facilities under

* Statement of Consideration. “General Requirements for Decommissioning Nuclear Faciliies.” §3 Fed Reg
2018, 24 02526 (Juoe 27 198K)

 “Examples of modifications and sctivities, that are allowed during the post-operarional phase [the interval
between permunent shutdown and the NRC's approval of the Licensee's decommissioning plan] are (') those
that could be performed under nomal mamienance and repair actvities. () removal of certain, relatively small
radioactive compotents. such as control-rod dnve mechamsm, control rods, and core iternals for disassembly,
and storage or shupment. (1) removal of monmdioactve components and strucaires not required for safety i the
post-operstonal phase (5) shipment of reactor fuel offsite. and (6) netivities refated 1o site and equipment rdiation
and comamunation characienizanon  /d
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a possession-only license, and which the Staff considered permissible before
approval of a decommissioning plan included:
Shoreham’

anos

Core borings in biological shield wall

Core bonings of the reactor pressure vessel

Regenerative heat exchanger removal and disassembly

Various sections of reactor water cleanup system piping cut out and re-
moved to determine effectiveness of chemical decontamination processes
being used

Removal of approximately half of reactor pressure ve.sel insulation and
preparation for disposal

Removal of fuel support castings and peripheral pieccs removed and
shipment offsite for disposal at Barnwell, South Carolina

Reactor water cleanup system recirculation holding pump removed and
shipped to James A. FitzPatrick Nuclear Power Plant

Control-rod drive pump shipped to Brunswick Nuclear Station

One full set of control-rod blade guides sold to Carolina Power and Light
Company

Control-rod drives removed, cleaned, and stored in boxes for salvage
Process initiated for segmenting and removing reactor pressure vessel
cavity shield blocks

Process inttiated for removal of instrument racks, tubing, conduits, walk-
ways, and pipe insulation presenting interferences for decommissioning
activities and/or removal of salvageable equipment

Fort St. Vrain®

Control-rod drive and orifice assemblies and control rods removed from
core during defueling and shipped offsite for processing or disposal as
low-level waste

All hehum circulators removed and shipped offsite for disposal

Core region constraint devices (internals) removed and approximately
one-half shipped offsite for disposal

About 50 core metal-clad reflector blocks (top layer of core) removed
and stored in fuel storage wells

Removal of remaining hexagonal graphite reflector elements, defueling
elements, and metal-clad reflector blocks begun

Prestressed concrete reactor vessel (PCRV) top cross-head tendons and
some circumferential tendons detensioned

% See Letier dated December 11, 1991, from John D Leonard. ) Long Island Lighting Company. to U S Nuclear
Kegulaory Commussion. Docket No S0-922

O See Letter dated September 4, 1992, from Donald M Warembourg, Public Service Company of Colorado, o
the US Nuclear Regutatory Commssion, Docket No. 50267
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g Some detensioned tendons removed tfrom PCRV

h.  Work initiated to cut and remove PCRV liner coolin? system piping
presenting interferences to detensioning of PCRV tendons, and

1. Asbestos insulation completely removed from piping under PCRV

In 1s lenter  © November 2, 1995, the NRC Staff identified certain activities,
although not . posed by the Licensee, which may not be conducted before
reapproval of a decommissiomng plan. Those activities include dismantlement
of systems such as the main reactor coolant system, the lower neutron shield
tank, vessels that have significant radiological contamination, pipes, pumps and
other such components and the vapor comtainer (containment). The S:aff also
identified segmentation or removal of the reactor vessel from: its support structure
a5 a major dismantlement not to be conducted untl after the decommissioning
plan is reapproved.

Upon review of the supplemental petition and the Licensee's letters of Januery
29, 1996, February 16, 1996, and February 28, 1996, the Staff concludes that
the eleven planned and ongoing activities are permussible, prior to approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommussioning regulations.

1. Consolidation of Sediment in the Reactor Vessel

This item is a decontamination activity. It involves flushing loose radioactive
material from the botiom of the reactor vessel (RV) and binding 1t in a solid mass
inside the RV, in a centralized volume and, thus, displacing the contamination
from the lower head of the vessel This activity resul's in a large reduction of
external dose during later removal and shipping of the vessel, and in a reduction
of external dose 0 personnel who must perform day-to-day maintenance and
monitoring activities.

In view of the above, this activity 1s permissible, before approval of a
decommussioning plan, under the pre-1993 interpretation of the Commission's
decommussioning regulations.

2. Removal of Miscellaneous Safety Injection Building Equipment

This activity entails the removal of mechanical and electncal equipment and
some seismic reinforcement that 1s no longer required in the Safety Injection
Building. The components mvolved in this activity are small, and constitute
a minor decommissioning actuvity,  Similar activities were conducted at the
Shoreham plant prior 10 decommissioning plan approval. See items ¢, d, and
g above.  Accordingly. this actvity s permissible prior to approval of a
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decommissioning plan under the pre-1993 interpretation of the Commission’s
decommissioning regulations,

3. Inctallation of a New Electrical System

This activity is not decommissioning. This activity is part of the Licensee's
overall project to enhance the safety of the spent fuel pool by establishing
independent systems dedicated to spent fuel pool reliability, and is consistent
with NRC Bulletin 94-G1, “Potential Fuel Pool Draindown Caused by Inadequate
Maint: - ance Practice at Dresden Unit 17 (April 14, 1994). Installation of
the new electrical system involves installation of power supply and switching
capability to the previously installed electrical conduit, which conduit installation
the Staff found o be permissible prior to approval of a decommissioning plan.
See DD-96-1, Section L.A7.

Accordingly, this activity is permissible before approval of a decommission-
ing plan under the pre-1993 interpretation of the Commission’s decommission-
ing regulations. *

4. Removal of Pipe on the Exierior of the Vapor Container

These pipe lines are located outdeors beneath the vapor container and are
in secondary-side systems, such as piping carrying steam from the secondary
side of the steam generator to the turbine. Because this involves the removal
of piping from the secondary side, it is not a major decommissioning activity.
Similar activities were conducted at the Shorcham plant (see items d and g,
above) and at the Fort St. Vrain plant (see item b, above) prior to approval of
the decommissioning plans.

In view of the above, this activity i1s permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations.

S5 Removal of Main Coolant System Insulation

This msulation will not be removed until after the decontamination of the
main coolant system. This insulation 1s not a major component and its removal
is, therefore, not a major decommissioning activity. Similar activities were
conducted at the Shoreham plant (see item e, above) and at the Fort St. Vrain
plant (vee item 1, above) prior to approval of the decommissioning plans.

In view of the above, this activity s permissible, before approval of a
decommissioning plan, undeg the pre-1993 interpretation of the Commission’s
decotnmssioning regulanons.
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6. Installation of a Temporary Waste Processing System

This activity is not decommissioning. It is permitted by the Defueled Tech-
nical Specifications, an appendix to the POL. The activity involves instailation
of a hquid waste processing system designed to process spent fuel pool water
by removing comtaminants. The activity will increase assurance of satisfactory
long-tern operation of the spent fuel poo’ and is, therefore, a safety enhance-
ment.

In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations.

7. Preparation for Decons amination of the Main Coolant Svstem —
Removal of Spool Piices

This 1s & decortamination activity that involved the removal of eight spool
pieces, and was completed in February 1996. It was part of an ongoing project,
preparation of pipe flanges for the chemical decontamination of the main coolant
system.

Because this action is in preparation for decontamination and without which
decontamination could not proceed, this activity is permissible. Decontamina-
non is permissible, before approval of a decommissioning plan, under the pre-
1993 imerpretation of she Commission’s decommissioning regulations. In any
event, the petition, insofar as it can be inferred to request action in this matter,
1 moot.

& Removal of Miscellaneous Equipment Qutside the Vapor Container
Bioshield Wall

This activity involved the removal of heating and ventilating equipment from
the Vapar Container, and was completed in mid-February 1996 The components
removed are minor and do not constitute a major decommissioning activity.
Similar activities were conducted at the Shoreham plant prior to approval of the
decommussioning plan. See items ¢ and d, above.

Accordingly, this activity is permissible, before approval of a decommussion-
ing plan, under the pre-1993 interpretation of the Commussion's decommission-
ing regulations. In any event, the petition, insofar as it can be inferred to request
action in this matter, is moot
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9. Removal of Primary Auxiliary Building Tanks

This activity involves the removal of four low-pressure or drain tanks from
the primary auxiliary building, because they are not needed to support operation
of the spent fuel pool. Two of the tanks were removed dunng February 1996,
Similar activities were conducted at the Shoreham plant prior to approval of
the decommissioning plan, See items ¢, d, and g, above. This is not a
major decommissioning activity because the removed equipment involves minor
components.

In view of the above, this activity s permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission’s
decommuissioning regulations.

10.  Removal of Turbine Buiding Insulation

This is an ongoing activity involving the removal of non-radioactive material
from a noncontaminated arca of the plant. This is not a decommissioning
activity.

Accordingly, this acuvity is permissible, before approval of a decommission-
ing plan, under the pre-1993 interpretation of the Commussion's decommission-
ing regulations.

11.  Removal of Spent Fuel Pool Upender

This device was used during reactor operations 1o transfer fuel, during reload
outages, into the vapor container. The upender is not needed 10 support storage
of fuel in the spent fuel pool. The upender i1s not a major component or structure
and, therefore, this 1s not a major decommissioning activity. Similar activities
were conducted at the Shoreham plant (se¢ items d and f, above) and at Fort St.
Vrain (see item a, above) prior 1o approval of the decommissioning plan.

In view of the above, this activity is permissible, before approval of a
decommussioning plan, under the pre-1993 interpretation of the Commission’s
decommissioning regulations.

B.  The Eleven Ongoing and Planned Activities Wil Neither Individually
nor Collectively Substantially Increase the Costs of Decommissioning

YAEC estimates the cost of the six wtivities contested by Petitioners and the
nve additional planned and ongoing activities to be approximately $6.0 million”
YAEC estimates the cost of the previously contested five activities to be $6.5

i

" See NRC Letter from Russell A Melior, YAEC, 1o Mortan B Fairtile, NRC. dated February 28, 1996
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million. See DD-96-1, Saction H1LB. The total cost of all activities that have been
evaluated by the Staff is approximately $12.5 million or 3.4% of the esumated
$368 8 million total decoramissioning cost. It would be speculative to conclude
that the decommissioning method proposed by Petitioners, SAFSTOR, would be
less expensive. Moreover, there is no evidence that the combined activities will
give rise 1o consequences that will increase the total cost of decommissioning.
Thus, the Staff concludes that there is no evidence the combined activities will
substantially increase the costs of decommissioning.

C.  The Activities Contesied by Petitioners Will Neither Individuaily nor
Coliectively Demonstrably Affect the Methods or Options Available

for Decommissioning

As the Staff explained in DD 96-1, the cnteria for determining whether
the Licensee’s planned and ongong activities will demonstrably affect the
methods or options available for decommissioning have not been well defined.
During review of “the petition and the supplemental petition, the NRC Statf
has continued to examine the question of whether the Licensee’s activities will
demaonstrably affect the methods or options available for decommissioning. In
this case, the Staff has now also compared the radiation dose involved in the
contested activities with the radiation doses estimated for decommissioning of
the Licensee's facility. This is because, under Petitioners’ theory regarding
the choice of the decommissioning option, as we understand it, it seems that
adoption of a different decommissioning option would most likely be required
to reduce dose.

The Licensee estimates that the radiation dose involved in the six activities
contested by the supplemental petition 1s 23.6 person-rem.* The Licensee esti-
mates that the radiation dose involved in shipment of low-level radioactive waste,
contested in the petition, is 17 person-rem.” The Licensee estimates that the ra-
diation dose involved in the other four activities contested by the petition is 24.7
person-rem. '’ Accordingly, the radiation dose involved in all activities contested

*The Licensee estimates the radiation dose to be 138 peeson-rem for consolidation of sediment in the Reactor
Vessel. 04 person-rem for removal of muscellancous Safety Injection Building equipment. 05 person-rem for
installation of & wemporary electnical system. 04 person-rem for removal of pipe on (he extenor of the Vapor
Comainer: 77 person-sem lor removal of main coolant system insulation. and (0 8 person-rem for installation of
& lemporary waste processing systemn. See Letier dated February 18 1996 from Russell A Mellor, YAEC, 10
Morton B, Fairtile. NRC
Y See Lener dated February 21 1996, from K 1 Heider, YAEC. 10 Morton B Famile. NRC
' The Licensee estimates the rahation dose 10 be 4 person-rem for fuel chute isolation and neghgible for spem
fuel pool electrical condunt insiallation See Letter dated February 211996 from K J Heider, YAEC, 10 Morton
B Fartile, NRC The Siaff estmates the radistion dose to be 197 person-rem from completion of removal of
the remaiing portions of the upper newtfm Yhield @nk. and | 0 person-rem from removal of component cooling
water system pipes and components and spert fuel cooling system pipes and componens based on a telephone
conversation with the [icensee on March 15 1996



by Petitioners is approximately 65.3 person-rem. Thus, the estimated dose from
the contested activities is less than 10% of the total 755 person-rem estimate
for total radiation exposure from decommissioning Yankee Rowe.'! The Staff
estimates that the remaining estimated dose from decommussioning activities
at Yankee Rowe 1s, at the most, approximately 358 person-rem.'? Thus the
estimated dose from the activities contested by Petitioners is approximately
18.3% of the remaining dose from decommissioning the facility.” Accordingly,
the Staff concludes that the contested activities will not demonstrably affect the
methods and options available for decommissioning.

It is not possible to determine with precision how much of the 65.3 person-
rem involved in the contested activities might be avoidable by using the
SAFSTOR option, ie., by delaying completion of those activities for several
decades 1o allow for radioactive decay. But even if the entire 65.3 person-rem
could be counted as part of the potential SAFSTOR dose savings (an unlikely
situation), the SAFSTOR dose savings still available is substantially more than
the 653 person-rem “lost” by carrying out the contested activities now. Thus,
even in an unlikely worst case, the SAFSTOR option would be substantially
preserved. Accordingly, the Staff concludes that the contested activities will not
demonstrably affect the methods and options available for decommissioning.

In sum, the NRC Staff wil! not take action to halt relatively minor YAEC
activities, many of which are closely similar 10 ones allowed at Shorcham and
F1. St Vrain, where there 1s no evidence that these activities are consuming a
significant portion of Mie remaining radioactive dose at Yankee Rowe. In the
Staff's judgment, the prohibition against dismantling major systems, such as the
seactor vessel and other reactor components with substantial contamination,
sufficiently preserves the possibility of ultimately moving to the SAFSTOR
aption, should that be the resuit of the still-pending challenge to YAEC's
decommissioning plan,

' Sae Onder Approving the Decommussioning Plan and Authonizing Decomnussiomng of Faciliny ( Yankee Nuclear
Power Swtion), “Enviconmenial Assessment by the U S Huclear Regulwory Commission Related o the Request
o Authonge Facility Decommussioning.” at 27

270 estimate the remaiming dose from decommussioning. the Staff subtracted, from the 755 person-rem estimate
for total allotted dose. the personnel exposures reported fur calendar years 1991, 1994, and 1995 or 163, 156, and
78 person-rem, respectively  Ser “Personnel Exposure Report by Duty Functuon and 10 CFR 20 407 Personnel
Monitoring Report,” dated December 31, 1993, December 31, 1994 und December 31, 1995 The resulting
estimate of approximately 158 person-rem may be an underestionte of the remaming avaiiable exposure  Some of
the dose from 19993 includes nondecomsmassiomng activines and some of the dose from the contested activities was
incurud during calendar year 1995 but should not be coumed as expended for purposes of estimating remamng
dose

Y pnse 1 vompared the dose from the comtesied shipping activity 1o the total radiation exposure from decom-
mussioning. see Section HIB 9 I s however, preferable to use the more sophisticaied approsch of companng
dose from comtested activities to the remaning radiation exposure from decommussioning  Nonetheless, under
both approaches ihe Staff concludes thae the comesied activities will not demonstrably affect the options and
methods avarlabie for deoomaissioning

" See Lever dated November 2. 1995, fram Moron B Fairtile, NRC. 10 James A Kay, YAEC
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IV, CONCLUSION

For the reasons given above, Petitioner's request to prohibit six activities
is denied. Those activities, plus an additional five activities identified by
the Licensee as planned or ongoing, are permissible prior to approval of a
decommissioning plar under the pre-1993 interpretation of the Commission’s
decommissioning regulations.

As provided by 10 CF.R. § 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission’s review. The Decision
will become the final action of the Commission 25 days after issuance, unless
the Commission on its own motion institutes review of the Decision within that
time,

FOR THE NUCL:AR
REGULATORY COMMISSION

Wilham T. Russell, Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 18th day of March-1996.
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Cite as 42 NRC 123 (1996) CLI-96-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Shirley Ann Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus
in the Matier of Docket No. 50-029
(For Reiief Under
10 C.F.R. §2.206)
YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuciear Power Station) Aprii 1, 1996

The Commission reviews, sua sponte, the denial by the Director of the Of-
fice of Nuclear Reactor Regulation, under 10 C.F.R. § 2.206. of two emergency
imotions filed by Petitioners challenging activities by the Licensee in decommis-
sioning the Yankee Nuclear Power Station. These petitions follow the Com-
mission’s reinstatement of its pre-1993 inteipretation of NRC decommissicaing
regulations, which prohibit a licensee from undertaking “major” decommission-
ing activities pending NRC approval and prior to the opportunity for a hearing.

The Commussion affirms the Director's Decisions, { ~ding no abuse of
discretion.  The Commission issues this Memorandum Upinion to describe
the reasons why it has decided not to disturb the Director's denial of the two
petitons. The two decisions now become final agency action in this matter

NRC: SUPERVISORY AUTHORITY

The Commission retains plenary authority to review Director’s decisions 10
CER. 62.206(c)(1).




NRC: SUPERVISORY AUTHORITY

NRC regulations specificall, - rovide that the Commission will not entertain
appeals from the Director’s decision, see 10 C.F.R. §2.206(c)(2) (1995); how-
ever, the Commission may undertake sua sponie review of each denial of a
2.206 petition 1o ensure that the Director has not abused his discretion. See 10
CFR §2.206(c)1) (1995).

NRC: AUTHORITY

If the Commission takes no action to reverse or modify a Director's decision
within twenty-five (25) days of issuance of the decision, it becomes iinal agency
action. 10 CFR. §2.206(cx1).

NRC: AUTHORITY

The Commission can extend the sua sponte review time to consider whether
it will take review of a Director’s decision.

NRC: HEALTH AND SAFETY RESPONSIBILITIES

Where there is no evidence that potential small occupational exposures will
violate Commission regulations in 10 CFR. Part 20, the Commission cannot
find public health and safety hazards justifying an enforcement action to halt a
licensee’s decommissioning activities.

NRC: DECOMMISSIONING

It is clear from past Commission statements and from prior NRC Staff practice
that some “preliminary” or “minor” activities have always been permitted in
advance of NRC approval of a decommissioning plan.

NRC: DECOMMISSIONING

Although the Commission did not explicitly limit, in its Statement of Con-
siderations accompanying the 1988 decommissioning rule changes, the scope of
decontamination allowed, it is clear that a lizensee may not complete decommis-
sioning prior to NRC approval by simply “decontaminating” the entire facility.
But, it 1s equally clear that some decontamination is allowed.




NRC: DECOMMISSIONING

While the Commission has not had occasion to define terms such as “major”
dismantling in prior cotested decommissioning cases, such as Shoreham and
Rancho Seco, the Commussion has consistently contemplated that a licensee
could conduct a range of activities that were not “major” in advance of
decommissioning pian approval.

NRC: DECOMMISSIONING

Actual pre-1993 practice at shutdown plants was the undertaking of some
minor disassembly and decontamination prior to decommissioning plan approval,
and the NRC elected not to interfere with those activities.

REGULATIONS: INTERPRETATION

Agency practice, of course, is one indicator of how an agency interprets its
regulations. See Power Reactor Development Co. v. International Union, 367
US. 396, 408 (1961).

NRC: DECOMMISSIONING

The NRC's Statement of Considerations for the 1988 decommissioning rule
and its pre-1993 decisions and practice contemplated that a licensee would
be able to conduct some minor or preliminary work prior to approval -, a
decommissioning plan, Clearly, however, at some point such work is no longer
“minor” or may vitiate decommissioning alternatives. At that point a licensee
must cease work pending NRC approval of the decommissioning plan following
any hearing that has been requested on the plan.

NRC: DECOMMISSIONING

Further Commission action to develop and enforce more precise guidelines
on what activities can or cannot be done prior (o decommissioning plan approval
would not be an effective use of limited NRC resources, based on a single case
and given the likely issuance in the near future of a new decommissioning rule.

NRC: DECOMMISSIONING

‘Where the estimated person-rem exposure from a licensee's minor decom-
missioning activities represents a reasonably small portion of the total estimated
dose originally available for possible SAFSTOR treatment, the undertaking of
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those decommissioning activities does not compromise a meaningful SAFSTOR
opuor or the hearing process in which petitoners are participating.

NRC: DECOMMISSIONING

The Commission will halt decommissioning activities, “minor” or not, that
individually or cumulatively threaten the continued viability of the SAFSTOR
decommissioning alternative when it is the subject of an adjudicatory hearing.

MEMORANDUM AND ORDER

L INTRODUCTION

This matter is before the Commission on sua spente review of two Director's
Decisicns issued by the Director of the Office of Nuclear Reactor Regulation
under 10 CF.R. §2.206 (1995). These two decisions are DD-96-1. 43 NRC 29
(1996), and DD-96-2, 43 NRC 109 (1996), as a supplement to DD-96-1. These
decisions were in response to two pleadings’ filed by the Citizens Awareness
Network and the New England Coalition on Nuclear Pollution (collectively
“Petitioners™), who have challenged the plan by which the Yankee Atomic
Electric Company (“YAEC™) proposes to decommission the Yankee Nuclear
Power Station (“Yankee NPS”), located near Rowe, Massachusetts. YAEC has
an NRC license to possess, but not operate, the Yankee NPS facility.

We referred both pleadings to the Staff for consideration under section 2.206.
See Unpublished Orders in this docket dated January 23, 1996, and February
15, 1996. In the latter order we also declined to reverse the Staft’s denial
of emergency relief, daied February 2, 1996, which had been requested in the
Petitioners’ first pleading and the demal of which had been challenged in the
Petitioners’ second pleading ? In both orders we stated that we retained plenary
authority 1o review the Director's Decisions, see 10 CFR. §2.206(c)(1), and
that we would take appropriate action if we found that our regulations were
being violated.

! “Bmergency Motion for Complisnce with First Circuit Opinion,” dated Jasuary 17, 1996, “WMotion for Exercise
of Plenary Commission Authority 1o Reverse NRC Staff 2 206 Decision, and Renewed Emergency Request for
Comphance with Cirewt Court Opimion.” dated February 9, 1996 We will cite these pleadings as “Petitioners’
Emergeacy Motion” and "Perinoners’ Renewed Emesgency Motion,” respectively

¥ In the second order, dated February | 5th, we directed YAEC 10 provide at least 2 weeks' advance notice betare
engaging in apy of the activities idemified by Petitonens YAEC promptly advised the Staff and Petitioners that
W sought 10 start several of the activites On March 1, 1996, the StafY issued a letter finding that these activities
wore permissible under the pre- 1991 inerpretation of the regulations and finding no reason to take emergency
action to prevant these sctivines
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After due consideration, we have decided not to reverse or modify the
Director’s Decisions. But hecause of the novel nature of this case, we have
decided 1o issue this Memorandum Opinion describing the reasons why we have
decided not to disturb the Staff's denial of Petitioners’ requests for relief.

II. BACKGROUND

The back o ound of this controversy is set out at length in both the Director’s
Decisiorn o in prior Commission decisions and tieed not be repeated here.
Suffice 1t 1o say that as a result of a decision by the U.S. Court of Appeals
for the First Circuit, the Commission reinstated its pre-1993 interpretation of
its decommissioning regulations. See generally Yankee Atomic Electric Co.
(Yankee Nuclear Power Station), CLI-95-14, 42 NRC 130 (1995). Under
the reinstated interpretation, YAEC is prohibited from undertaking “major”
decommissioning activities pending NRC approval —- after an opportunity for
 hearing — of YAEC's proposed decommissioning plan for the Yankee NPS.
See generally 42 NRC at 136.

The Petitioners alleged that YARC is conducting activities that not only are
“major” but also would foreclose the SAFSTOK option, thereby negating their
right 10 & hearing on the proposed decommissioning plan. The Petitioners then
identified five YAEC actions in their first picading and seven YAEC actions
in their second pleading that they allege are outside the scope of the pre-1993
interpretation of the regulations. See generally Petitioners’ Emergency Motion
at 13; Petitioners’ Renewed Emergency Motion at 13,

Upon review, the Director determined that the activitivs identified by Pe-
tittoners' pleadings were within the scope of activities that were permissible
under the pre-1993 interpretation of the NRC's decommissioning regulations.
See DD-96-1, 43 NRC at 38-47, DD-96-2, 43 NRC 115-17. In addition, the
Director found that five additional activities either proposed or already com-
pleted by YAEC were also permissible under the pre- 1993 interpretation of the
decommissioning regulations, See DD-96-2, 43 NRC 117-18. Accordingly, the
Director declined to take enforcement action ordering YAEC to cease the ongo-
ing contested activities or 10 impose sanctions against YAEC for those actions
already completed. DD-96-1, 43 NRC at 49; DD-96-2, 43 NRC at 121.

0. COMMISSION REVIEW OF DIRECTOR'S DECISIONS
While our regulations specifically provide that the Commission will not

entertain appeals from the Director's decision, see 10 CF.R. §2.206(c)2)
(1995), the Commission may undertake sua sponte review of each denial of
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a 2.206 petition (o ensure that the Director has not abused his discretion. See
10 CFR. §2.206(c)(1) (1995). If the Commission takes no action 1o reverse
or modify the Director's Decision within twenty-five (25) days of issuing the
decision, it becomes final agency action /d. Here, 1o allow us 1o review these
two Director’s Decisions together, we have extended the sua sponte review
period for DD-96-1 for a brief penod.’

IV.  ANALYSIS

A. The Contested Activities Do Not Constitute a Threat to the Public
Health and Safety

The Petiticners do not allege in either pleading that the contested activities
constitute an imminent threat to the public health and safety. Moreover, it is
clear from a review of the two Director's Decisions that the only potential
radiation doses could come from small occupational exposure in the plant and
from shipment of low-level waste to a disposal facility. There is no evidence
that these exposures will violate Commission regulations in 10 C.F.R. Part 20,
which specifies maximum limits for public and occupational exposure, or cause
any imminent or substantial health and safety hazard. Accordingly, we find no
public health and safety hazard justifying an enforcement action halting YAEC's
activities,

B. The Director’s Decisions Are Reasonable

One problem that faced the Director in considering the contested activities
was the absence of clear prior Commission guidance on what specific activities
are permissible prior 1o approval of a decommissioning plan. But it is clear
from past Commission statements and from prior NRC Staff practice that some
“preliminary” or “minor” activities have always been permitted in advance of
NRC approval of a decommissioning plan.

First, the Statement of Considerations accompanying our 1988 decommis-
sioning rule changes explicitly allowed licensees to “proceed with some activi-
ties such as decontamination [and] minor component disassembly . . . if those
activities are permitted by the . . . license and/or § 50.59." 53 Fed. Reg. 24,018,
24,026 (June 27, 1988). However, we did not define the word “minor” and we
did not place any explicit limit on the scope of “decontamination.” Clearly, a
licensee may not complete decommissioning prior to approval of a decommis-

’mw&uuumummm 1996, Unpublished Ocder in this Docket dated March
25 1996 These extensions were pocessary because the review period for DD-96- | would otherwise have expired
on March 18, the same day that DD-9%-2 was tssued




sioning plan by simply “decontaminating” the entire facility. But it is equally
clear that some decontamination is allowed.

Second, while our pre-1993 guidance directed licensees (o refrain from ac-
tions that would “materially and demonstrably” affect decommissioning options
or “substantially increase” decommissioning costs, Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-90-8, 32 NRC 201, 207 n3
(1990), we never have had occasion to define these terms. Likewise, while we
held that “major dismantling and other activities that constitute decommission-
ing must await NRC approval of a decommissioning plan[,]” see Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC
61, 73 n.5 (1991); Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station), CLI-92-2, 35 NRC 47, 61 n.7 (1992), we never have had
occasion to define further what these phrases mean* But onc thing is appar-
ent:  The Commission consistently contemplated that a licensee could conduct
a range of activities that were not “major” in advance of decomm 'ssioning plan
approval.

Third, as the Director has stressed, actual pre-1993 practice at shutdown
plants such as Shoreham and Fort St. Vrain was to underta’e some minor
disassembly and decontamination prior to decommissionine rlan approval. See,
e.g., DD-96-1, 43 NRC at 35-37, DD-96-2, 43 NRC at 1i3-15. The NRC saw
no problem with such activities and elected not to interfere with them. The
Director found that many of the activities reviewed in DD-96-1 and DD-96-2
are guite similar to the activities that the NRC did not hait in those earlier cases.
See, e.g., DD-96-2, 43 NRC at 116. Agency practice, of course, is one indicator
of how an agency interprets its regulations. See Power Reactor Development Co.
v. Inmternational Union, 367 U.S. 396, 408 (1961); see also Martin v. OSHRC,
499 U.S. 144, 156-57 (1991).

In sum, the Statement of Considerations for the 1988 decommissioning rule
and our pre-1993 decisions and practice contemplated that a licensee would
be able to conduct some minor or preliminary work prior to approval of a
decommissioning plan. Clearly, however, at some point such work is no longer
“minor” or may vitiate decommissioning alternatives, At that point a licensee
must cease work pending NRC approval of the decommissioning plan following
any hearing that has been requested on the plan.

Given this state of affairs, we conclude that the activities reviewed in
the two decisions before us today may reasonably be viewed as within the
scope of activities that are permissible under the pre- 1993 interpretation of our
regulations. The overali scope of the contested activities does not constitute

‘(memmhcmumum.ow(ShuM;wunuh‘bﬂmhmdehu
became & senous issue while in the other (Rancho Seco), the heensee chose SAFSTOR Thus, defining these terms
has never been requived
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50 large a portion of the overall decommissioning project that it compromises
the decommissioning plan approviad procedures. See Pant C, infra. And, as
the Director explained, these activities (individually and collectively) are quitc
minor and, indeed, very similar to those undertaken at Shoreham and Fort St.
Vrain under the pre-1993 interpretation of the decommissioning regulations.

Further Commission action now to fine-tune the process would require
development and enforcement of more precise guidelines on what activities can
or cannot be done prior to decommissioning plan approval. But this would
not be a sensible allocation of limited agency resources, given (1) the already-
compieted activities at Yankee NPS (during the time prio: to the court of
appeals decision and the Commission's response to it in CLI-95-14), and (2)
the posture of the adjudication (with a Licensing Board decision dismissing
Petitioners’ contentions now on appeal to the Commission), ind (3) the likely
issuance i the near future of a new Commission rule substantially altering the
process accompanying decommissioning.® We are loath 10 expend additional
Commission and Staff resources on a single case that raises no imminent public
health and safety concerns. Such limited agency resources are far better used
elsewhere, such as overseeing currently operating plants.

Thus, the Commission sees no need to second-guess the Staff’s reasonable
yudgments in the peculiar circumstances of this case.

C.  Despite the Denial of Relief, Major Decommissioning Activities
Await Approval of the Decommissioning Plan

Neither DD-96-1 nor DD-96-2 relaxes the strict guidelines issued by the Staff
to YAEC in the aftermath of CLI-95-14. Those guidelines expressly prohibit
YAEC from dismantling those major systems or components still remaining at
Yankee NPS, such as the main reactor coolant system, the lower neutron shield
tank, and the reactor vessel itself. See Letter from Morton B, Fairtile, NRC,
to Jumes A Kay, YAEC (Nov. 2, 1995). The Director reaffirmed those strict
guidelines in his most recent decisions. See DD-96-1, 43 NRC at 35; DD-96-2,
43 NRC at 115, 120,

As the Director indicated in DD-96-2, the estimated dose from the YAEC
activities that Petitioners contested in their Emergency Motion and Renewed
Emergency Motion is approximately 65.3 person-rem, while the total estimated
dose from all remaining decommissioning activities (prior to the start of the

’ﬂ-CmuMmmbhccmoanmmMmmmmk See 60 Fed
Reg 17374 Quly 20, 1995}
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contested activities) was approximately 358 person-rem.* As the Director also
pointed out, it is not at all clear how much of the 65.3 person-rem might be
avoided even if YAEC and the NRC ultimately were 1o embrace the Petitioners’
preferred SAFSTOR opuon.  In our judgment, 653 person-rem represents a
reasonably small portion ~ approximately 18% — of the total dose originally
available for possible SAFSTOR treatment and, therefore, the contested activities
do not compromise a meaningful SAFSTOR option or the hearing process in
which Petitioners are participating

L short, despite the various minor activities YAEC has undertaken, a
substantial portion of the remaining facility remains available for possible
application of the SAFSTOR option, should that be the result of the Petitioners’
challenge 1o YAEC's proposed decommissioning plan. Accordingly, we cannot
accept Petitioners’ claim that their hearing rights wil! be “eviscerate[d],” See
Emergency Motion at 19, if YAEC conducts the contested activities.

D. Putare YAEC Activities

For the reasons stated above, we agree with the Director that the activities
he has found permissible may reasonably be termed “minor.” In addition, they
do not compromise decommissioning alternatives because they affect only #
relatively small portion of the estimated remaining radioactive dose inventory.
But it 1= also true that an accumulation of “minor” activities could so eviscerate
the SAFSTOR option that a halt would be necessary.

® See D962, 43 NRC &t 120 012 for an ~xplanation of the 158 person-rem estimate See also note S, infra.
These numbers are based upon YAEC's submissions and are used here for enforcement purposes only Petitioners
contest some of these numbers in the adjudicatory proceeding now on appeal and our use of these numbers does
oot indicate in any way that we have prejudged that dispute. Similarly, any mention of SAFSTOR and DECON in
this Order 15 not meant to prejudge any of the issues related (o the YAEC s choioe of decommussioning opticns.
"The situation is complicaed by Petitiovers’ recently led “Third Reguest for Immediate Stay of Unlawful
Decomminsioning Activities and Renewed Emergency Reguest for Compliance with Circunt Court Opinion” (March
18, 1996) This pleading challonges & number of YAEC activities that Pentioners previously did not challenge
YAEC estimates that the radiation exposire involved in the newly contesied five activities to be approximately 35 ¢
porson-rem 21 6 persos-rem in preparacion for decontamination of the mam coolant system. 0.5 person-rem in
removal of miscellaneous equipment outside the vapor coptainer bosiueld wall. S 4 person-rem in removal of the
promary auniliary building tanks, 0 7 person-rem in removal of the spent fuel pool upender. and 7.3 person-rem
i decontanuination of the main coolamt system.  See Letter duted February 28, 199 from Russell A Mellor,
YAEC, 10 Morton B Fuirtile, NRC. Accordingly, all of the activities now comtested by the Fetitioners nvolve a
totul of 1008 person-rem, or approximately 28%, of the 358 person rem in radiation exposure estimated for the
remamning JECOMMISSIONINE activities

With the exception of the decontanunation of the main coolant sysiem, the newly challenged acuvities were
evalusted 0 DD96.2  Ser DD96-2 43 NRT . 11718 The Director did not address this activity i DD-
96-2 because Petinoners expressly stated s atemunation of the Man Coolant system appears 1o be
permitied by the 1988 decommisnoning See Pentioners’ Renewed Emergency Moton at 13 This activity
imvolves the fushing of pipes 1o remove m..eficls contaminated with mdiaton from the inner surfaces of these
components and is planly the kind of munor decomamination permassible under the pre- 1993 uerpretation of our
regulations. See D961 &3 NRC ar 13, 35 0 1 In these circumstances, and in view of the lateness of Petitioners’
change of position, we see 1o reason 1o refer the matter 1o the NRC Siaff for yet asother 2 206 decision See also

note 9. infre
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It 15 our understanding from our Staff that YAEC currently plans no further
“minor” activities (with radioactive dose consequences) beyond those found per-
missibie in the Director’s Decisions  This understanding supports the conclusion
that the SAFSTOR option remains viable pending final approval of YAEC's de-
commussioning plan. Should this understanding prove false, and YAEC propose
additional activities, “minor” or not,* that individually or cumulatively would
threaten the continued viability of SAFSTOR, the Commission stands ready to
call a halt to such activities *

V. CONCLUSION

We hercby review and affirm DD-96-1 and DD-94 2, both of which now
become final agency action. Commissioner Dicus has abstained from this
decision and provided a separate statement which is attached.

It is so ORDERED.

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this Ist day of April 1996,

*The Commussion expects YAEC 10 provide at least 2 wecks' advance notification ‘o both the Staff and the
Putitioners if ¢ imends 1o undentake any sdditional activities prior to decommissioning plan approval

YAs noted. Petitioners re.antly fled o third pleading. 8 pages long, which appears (0 challenge the same
YALC scuvities addresses in the two Director s Devisions. See Petitioners’ “Third Reguest for Immediate Stay
of Uniwwfyl Decommissioning Activiies and Renewed Emeigency Reguest for Compliance with Circuit Coun
Opinion.” dated March (8. 1996 Because Petitiovers’ “Third Request’ raises tssues already decided (albeir with
sone revised arguimentation). i 1s demied  See alio nowe 7. supra

142




SEPARATE STATEMENT OF COMMISSIONER DICUS

Civen the extensive and leugthy litigative and technical history of this
proceeding, the multiple technical 1ssues involved in the current Order in this
proceeding, and my relatively short time with the Commission, it would take
me some time to become fully informed and act upon the issues in this Order,
unlike several procedural issues in this proceeding on which 1 have previously
participated. Because | would view it as a disservice to both Petitioners and the
Licensee in this proceeding to delay a final decision on the Director's Decisions
being addressed in the current Order, | have determined to abstain from voting
on this particular Order.
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Cite as 43 NRC 135 (1996) LBP-96-5*

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

B. Paul Cotter, Jr., Chairman
Dr. Richard F. Cole

Dr. Poter S. Lam
in the Matter of Docket No. 50-458-OLA
(ASLBP No. 93-680-04-OLA)
GULF STATES UTILITIES
COMPANY, ef al.
(River Bend Station Unit 1) March 29, 1996

The Licensing Board grants a motion of the bankruptcy trustee of the
Intervenor, Cajun Electric Cooperative, 10 terminate its litigation, without
prejudice, contesting a license amendment requested by Guif States Utilities.

TERMINATION OF PROCEEDINGS: TERMINATION WITHOUT
PREJUDICE

Under Rule 41 of the Federal Rules of Civil Procedure, a voluntary dismissal
of a court action is generally without prejudice to the action being reinstituted
at o later date. Although there is no provision in the Commission's Rules of
Practice that corresponds to the voluntary dismissal procedure in Rule 41, the
Board found that those provisions were applicable in this case, especially since
the public inierest theoretically would be served if Cajun could later establish
that additional financial assurances were needed. Moreover, the Board found
that it was unfair to impose a form of punishment, such as a bar of future action,

*This opimon was inadvertently omutted from the March Issuance
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against an Intervenor whose decisions were being directed by a person (the
bankruptcy trustee) with legal responsibilities o' >r .nan those that supported
the original petition.

MEMORANDUM AND ORDER
(Grant of Motion to Terminate Proceeding)

BACKGROUND

On January 25, 1996, Ralph R. Mabey, the court-appointed Bankruptcy
Trustee (“Trustee™) for Intervenor Cajun Electric Power Cooperative, Inc. (“In-
tervenor™), filed with this Board a “Withdrawal of Contention and Motion for
Termination of Hearing” (“Trustee’s Motion”).! The Motion seeks to withdraw
the Intervenor's only contention and to terminate its litigation contesting a li-
cense amendment requested by Gulf States Utilities Company for its River Bend
Station nuclear reactor.” The Motion seeks termination of the proceeding “with-
out prejudice.”

The NRC Staff supports the Trustee’s motion insofar as it withdraws the
admitted contention and asks that the hearing be terminated. However, the Staff
takes exception to the Trustee's request that the contention be withdrawn without
prejudice.  The Staff does not believe that the Trustee can withdraw Cajun’s
contention without prejudice “given the posture of the proceeding before the
Licensing Board.™ The Staff would have the Board dismiss the proceeding with
prejudice.

In support of his request to withdraw Contention 2 without prejudice, the
Trustee states that Cajun

is not withdrawing its Petition to Intervene, as amended and supplemented, or any of the
Cajun continues to have concerns about EOl's lack of financial qualifications,
although the Trustee does not wish to itigete the safety contention at this tme. Withdrawal
without prejudice is the standard at this Commission. See Mississippi Power and Light Co.
(Girand Gulf Nuclear Station, Units | and 2), LBP-73-41, 6 AEC 1057 (1973)
The Trustee requests that the ASLB terminate the hearing proceeding. Since Contention 2
is the oaly contention and Cajun is the only intervenor, withdrawal should bring this hearing
proceeding 1o an end Since the Staff has advocated against Cajun's safety contention,

" On February 9, 1996, the Trustee filed 8 Supplement 1o Withdrawal of Contention and Motion for Termination
of Meariag thit confirmed tus authonty 1o st on behalf of Cajun in thas proceeding

¥ For the complete background in this proceeding. see this Board's decision on intervention reported in LBP-94.3.
39 NRC 31 (1994)

YNRC Staff Respouse to Chapter 11 Truswee's Motion for Termination of Hearing. February 14, 1996 (“Staff
Response ™) wt |
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10 party remains which could assame Contention 2. Therefore, a hearin(g] [sic] on Cajun's
Contention 2 would serve no purpose al this time.

Trustee's Motion at 7.

Countering the Trustee's position, the Staff argues that dismissai of the
Intervenor's contention without prejudice is somehow beyond the Board's
Jurisdiction, which the Staff insists is limited to “considering Cajun’s petition for
intervention and rendering a decision on any contentions that might be admitted.”
Staff Response at 2. The Staff says Grand Gulf, relied upon by the Intervenor,
is not apposite because that proceeding apparently continued after the intervenor
in question withdrew its contention. The Grand Gulf Licensing Board ruled that,
following a voluntary withdrawal, an intervenor may reinstitute its intervention
upon “good cause shown,” the same standard as that for untimely intervention
found under 10 CFR. §2.714(a). In other words, in an operating license
proceeding, the intervenor, upon good cause shown, could again intervene in
the ongoing proceeding. However, the Staff reiierates that “[t}his proceeding
will not be an ongoing proceeding once the Trustee's contention is withdrawn.”
Id st 3. The Staff argues that since withdrawa of the only admitted contention
i a proceeding brings the proceeding to an end (citing Houston Lighting and
Power Co. (South Texas Project, Units 1 and 2), ALAB-799, 21 NRC 360, 382
(1985)). “the Trustee's unopposed withdrawal of Cajun’s contention must result
in a Licensing Board decision granting the Trustee's request and terminating the
proceeding with prejudice.” Id (emphasis supplied).

ANALYSIS

There is no guidance in Commission rules addressing the situation before us.
It is clear that the Trustee desires, in the best interest of Cajun's bankrupicy,
to end Cajun's involvement in this proceeding. And the Trustee clearly
acknowledges his understanding that the withdrawal of the only contention
submitted by the only intervenor in the proceeding “bring[s] this hearing
proceeding to an end.” Trustee's Motion at 7. However, it is also implicit
in the Trustee's statements that the Trustee does not wish Cajun to be barred
from hitigating its concerns at some future time. Therefore, the Trustee expresses
his desire to have the contention dismissed without prejudice. It appears that
the Trustee is following the guidance of Rule 41 of the Federal Rules of Civil
Procedure.

Under Rule 41 of the Federal Rules of Civil Procedure, a voluntary dismissal
of a court action is generally without prejudice to the action being reinstituted
ai a later date. Although there is no provision in the Commission's Rules of
Practice that corresponds to the voluntary dismissal procedure in a court action,
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we see no good reason why those rules should not be applicable here, especially
s« the public interest theoretically would be served if Cajun can later establish
that a’ditional financial assurances are needed. Financia! assurance is an issue of
renewed current importance given the industry’s transition 10 a more competitive
environment.

Morecover, even if it were within our power to bar future action, there is a
consideration of faimess at play here. Cajun is withdrawing its contention and
sceking the termination of this proceeding under the duress caused by its own
fiscal situation. As the Trustee siated in his Motion

1 believe that the crediors of Cajun Electric’s estate will be benefitted by the savings realized
from tevmunating further participation ia [this Board Proceeding | and by the dedication of the
estate’s limsted resources, so far as practicable, to Cajun Electric's effecti ¢ reorganization.

Trustee's Motion at 6. While the Trustee's current actions may be binding on
Cajun in the event Cajun is returned to debtor-in-possession status, it would be
unfair 1o impose a form of punishment, such as a bar of future action, against
an Intervenor whose decisions are now being directed by a person with legal
responsibilities other than those that supported the original intervention petition.

ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 29th day of March 1996, ORDERED



That the motion of Cajen Electric Cooperative to withdraw its contention and
terminate this proceeding, shall be, and it hereby is, granted and the proceeding
is terminated without prejudice.

THE ATOMIC SAFETY AND
LICENSING BOARD?

B. Paul Cotter, Jr., Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockwilie, Maryland
March 29, 1996

‘hd‘ve Cotter was not present for the sigmng of this Memorandum and Order. but concurs in i

139




Cite as 43 NRC 140 (1996) LBP-96-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman

Richard F. Cole
Peter S. Lam
in the Matter of Docket No. 50-245-OLA
(ASLBP No. 96-711-011-OLA)
NORTHEAST NUCLEAR ENERGY
COMPANY
(Milistione Nuciear Power Station,
Unit 1) April 15, 1996
ORDER
(Terminating Proceeding)

By Memorandum and Order dated March 6, 1996 (unpublished), this Licens-
ing Board granted two hearing requesters, We e People and Donald W. Del
Core (“Petitioners”), an opportunity for hearing conditioned upon their filing at
least one admissible contention by close of business on March 29, 1996.' As
that date passed, no coniention was received by the Board.

On April 9, 1996, the NRC Staff and Licensee Northeast Nuclear Energy
Company filed o Joint Motion seeking termiration of this proceeding on the
basis of the Petitioners’ failure to file a hitigable _ontention. The Licersing Board
was informed in the Motion that counsel for the Petitioners had confirmed upon
inquiry that no contention would be filed. Subsequently, legal counsel for the

'Mhmll'ﬁemum'nmmmhdﬁkngwm



Licensing Board telephoned counsel for the Petitioners to verify this statement.?
Counsel for the Petitioners confirmed that no contentions would be filed in this
maver and that further efforts to litigate issues surrounding the Millstone Plant
would not be pursued due to a “lack of funds.” Counsel for the Board was
aiso informed that no response 1o the Joint Motion would be forthcoming and
that the Board should take whatever actions were necessary to terminate the

In light of the record before us, it is, this fifieenth day of April 1996,
ORDERED that this proceeding is terminated.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

James P. Gleason, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 15, 1996

’Tmmmmm. ASLBP Senir Attorney, and Robert Backus, Counsel for the
Petitioners, Apeii 11, 1996
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Cite as 43 NRC 142 (1096) LBP-96-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Thomas S. Moore, Chairman
Richard F. Cole
Frederick J. Shon

In the Matter of Docket No. 70-3070-ML
(ASLBP No. 91-641-02-ML)
(Special Nuciear Material License)

LOUISIANA ENERGY SERVICES, L.P.
{Claiborne Enrichment Center) April 26, 1996

In this Partial Initial Decision in the combined construction permit-operating
license proceeding for the Claiborne Enrichment Center, the Licensing Board
resoives in favor of the Applicant Intervenor’s contentions H concerning the
adequacy of the Applicant's emergency plan and L and M concerning the
sufficiency of the Applicant's safeguards measures.

RULES OF PRACTICE: BURDEN OF PROOF

The Commission’s vules of practice for the conduct of formal adjudicatory
hearings provide in 10 C.F.R. § 2732 that the applicant has the burden of proof
in the proceeding. Thus, in order for the applicant to prevail on each contested
factual issue, the applicant’s position must be supported by a preponderance
of the evidence. Philadelphia Electric Co. (Limenick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 720 (1985); Pacific Gas and Electric Co.
{Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-763, 19 NRC 571,
577 (1984). See | Charles H. Koch, Jr., Administrative Law and Practice § 6.44
(1985).
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EMERGENCY PLAN(S): REQUIREMENT FOR MATERIAL
LICENSE

Under the Commission’s regulatory scheme fur emergency planning ut certain
facilities possessing and using special nuclear material or source and byproduct
material, an emergency plan for responding to the hazards of an accidental
release constitutes one of the Applicant's procedures that must be found adequate
under 10 CFR. §§40.32(c) and 70.23(a)4) to protect health and minimize
darger to life or property.

REGULATORY GUIDES: STATUS

A regulatory guide, however, only presents the Staff’s view of how 1o comply
with the regulatory requirements. Such a guide is advisory, not obligatory and,
as the guide itself states at the bottom of the first page: “Regulatory Guides
are not substitutes for regulations, and compliance with them is not required.”

FUNDAMENTAL NUCLEAR MATERIAL CONTROL PLAN(S):
ENRICHMENT FACILITIES

The Commission’'s material control and accounting regulations require that
the licensee of an earichment facility “shall establish, implement, and maintain
a NRC-approved material control and accounting sysiem,” 10 CF.R. § 74.33(a),
through the creation of a fundamental nuclear material control plan. 10 CF.R.
§ 74.33(b).

TECHNICAL ISSUES DISCUSSED
Emergency plan; safeguards procedures.

PARTIAL INITIAL DECISION
(Resolving Contentions H, 1., and M)

This Partial Initial Decision resolves contentions H, L, and M filed by
the Intervenor, Citizens Against Nuclear Trash (“CANT"), in this combined
construction permit-operating license proceeding. The application of Louisiana
Energy Services, L.P. (“LES” or “Applicant”™) seeks a license 1o possess and use
byproduct, source, and special nuclear material in order to enrich uranium U
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to a maximum of 5% by weight. LES would provide enrichment services using
a gas centrifuge process at the Claiborne Enrichment Center (“CEC”™) it intends
to build in Claiborne Pansh, Louisiana, on 2 site about 5 miles northeast of the
town of Homer.

Pursuant to the amendments to the Atomic Energy Act (“AEA™) contained
in the Solar, Wind, Waste, and Geothermal Power Production Incentives Act
of 1990, Pub. L. No. 101-575, 104 Stat. 2834, uranium enrichment facilities,
with one excepuion not relevant here, are no longer licensed under chapter 10
of the AEA as production facilities, Rather, facilities such as the CEC now
are licensed pursuant to chapter 6, section 53, and chapter 7, section 63, as
licenses for source and special nuclear material. These amendments to the
AEA also simplified the licensing process by requiring only the issuance of an
environmental impact statement and a single formal : _judicatory hearing for
construction and operation followed by an inspection to verify that the facility
has heen constructed properly.

In its initial notice and order for this proceeding, 56 Fed. Reg. 23,310
(1991), the Commission directed that the Licensing Board determine whether
tie application satisfies the standards set forth in 10 CF.R. §§30.33, 40.32,
and 7023 as well as the requiremen's of 10 CFR. Part 51. Additionally,
it ordered that certain special standards and instructions must be satisfied so
that the Commission could determine whether the issuance of a license will be
inimical to the common defense and security of the United States and will not
constitute an unreasonable risk to the health and safety of the public. Those
special standards and instructions include the draft General Design Critenia for
uranium enrichment contained in the Advance Notice of Proposed Rulemaking in
53 Fed Reg. 13,276 (1988); the criteria contained in NUREG-1391, “Chemical
Toxicity of Uranium Hexafluoride Compared to Acute Effects of Radiation”
(1991); the financial protection requirements of 10 CF.R. §§ 140.15-.17 and Part
140, Appendix A; the creditor regulations in 10 CF.R. § 50.81 dealing with the
creation of creditor interests in a uranium enrichment facility; and the creditor
regulations in 10 CF.R. §70.44 concerning the creation of creditor interests in
special nuclear material.

The Commissien's initial notice and order also directed that the proceeding
be conducted pursuant to 10 CFR. Part 2, Subparts G and I. Among other
things, the Subpart G rules of practice for the conduct of fort- .| adjudicatory
hearings provide in 10 CF.R. § 2.732 that the applicant has the burden oi proof
in the proceeding. Thus, in order for the applicant to prevail on each contested
factual issue, the applicant’s position must be supported by a preponderance
of the evidence. Philadelphia Electric Co. (Limerick Generating Station, Units
| and 2), ALAB-819, 22 NRC 681, 720 (1985); Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units | and 2), ALAB-763, 19 NRC 571,
577 (1984). See | Charles H. Koch, Jr., Administrative Law and Practice § 6.44
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(1985). Consistent with the Commission's burden of proof rule and pursuant
to the stipulation of the parties, the apphcant presented its case on the admitted
contentions first, followed by the Intervenor, and then the NRC Staff.

IL

CANT's contention H concerns the adequacy of the Applicant’s emergency
plan for the CEC. Under the Commission's regulatory scheme for emergency
planning at facilities possessing and using special nuclear material or source
and byproduct material, an emergency plan for responding to the hazards of
an accidental release constitutes one of the Applicant’s procedures that must be
found adequate under 10 C.F R. §§ 40.32(c) and 70.23(a)4) 10 protect health and
minimize danger 1o life or property. The information that must be contained in
the Applicant's emergency plan is set out in 10 CF.R. §§40.31(j) and 70.22(i).
Although the regulations do not require an emergency plan if the Applicant can
demonstrate that the intake and dose to a member of the public from an accidental
release would not exceed certain protective action guides, LES Las not made such
a showing in its license application. Accordingly, LES must demonstrate that the
CEC emergency plan meets the requirements of the Commission's regulations.

In the statement of considerations accompanying the final emergency plan
regulations for fuel cycle and other material licenses, the Commission set forth
the rationale for the rule. That background material provides the proper context
for urderstanding the regulatory requirements with respect to the information
that must be included in the Applicant’s emergency plan. In promulgating the
regulations, the Commussion indicated that for emergency planning purposes
accidents at facilities with significant quantities of uranium hexafluoride such
as the CEC were of greater concern than facilities that possessed only small
quantities of that material. The Commission stated:

The rupiure of a large heated cylinder of UF, is an exception in that both the probability
of a large release and the consequences due to the chemical toxicity of the released matenial
could be of greater concemn than the radiation doses from other accidents at fuel cycle or
other radicactive matenal facilities
Airborne releases due 10 & severe accident ai these licensed facilities are hikely to oceur
mpidty with hittle waming  The only types of accidents identified in NUREG-1140 for which
protective action guide doses. or the 2 milligram soluble uranium intake, could theoretically
be exceeded are & fire, a UF, cylinder rupiure, and a criticality accident. Releases from a
fire could start even before the fire is detected or shortly thereafier  Plume travel tme to
nearby people is likely to be no more than & few minutes  Releases would usually end when
the local fire department has controlled the fire. generally within half an hour to an hour,
Releases of UF, are likely to start without warning and be of short duration. Many other
sccidental releases could also start withowt warning and be of short duration  As a result,
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protective actions would usually have to be taken very quickly to be effective. Protective
actions could also be effective if the release were not as fast.

In view of two factors - (1} realistically, exposures should generally be low compared 10
protective action guides and (2) the fast-moving nature of accidents of concern — formal
evacuation planning is not considered necessary, appropriate, or feasible In paticular,
evacuation of neighborhoods before plume arrival would most often not be possible. Thus,
the emphasis of the licensee's emergency preparedness should be on ending the accident as
Quickly as possible, reducing the quantity of material released, protecting workers onsite,
recommending appropriate protective actions (o offsite officials, noufying offsite response
organizations of the accident, and promptly restoring the facility (o a safe condition. Offsite,
it would be appropriate for police and fire personnel 1o either move people out of areas of
dense smoke or fumes or get them to seek shelter indoors. Such actions are routine for fires
and chemical releases and would be expected whether the offsite response organizations had
formal written emergency plans or not.

54 Fed. Reg. 14,051, 14,052 (1989).

In response to public comments to the effect that there was no need for
emergency plans at material license facilities, that the proposed protective action
dose guidelines were 100 conservative, that engineered safeguards could prevent
accidents, and that coinpliance costs did not justify the benefits, the Commission
determined that the rule nevertheless should be 1ssued. Specifically, it stated:

Any system of engineered safeguards is considered to have some possibility of fullure. No
system could cver be perfect. Therefore, the NRC has decided to require another level
of protection beyond engineered safeguards designed to prevent or mitigate an accident if
releases could cause doses exceeding protective action guides. The NRC agrees that its
doge calcylations wre very conservative and that doses from an actual accident are likely to
be far lower than calculated Nevertheless, the NRC considers the calculated doses to be
possible even if improbable. The NRC recogniz :s that the costs (o licensees tend 1o exceed
the anticipated benefits. Nosetheless, in view of the uncertainties inherent in making the
cost-benefit balance, and considering in any event the limited additional financial burden
that would resull from adoption of the rule, NRC concludes that the emergency planning
measurcs are desirable to protect health. While the NRC agrees that in many instances
it would not be possibie to reduce exposures offsite because there would not be enough
time, the NRC believes that in some instances there would be & possibility of reducing
doses. The requirements are aimed al those potential dose saving situabions. There is no
requiremient, stated or implied, that the emergency response would always be effective in
reducing exposures offsite or that specified dose levels would not be exceeded Instead,
the requirement is that the licensee be prepared (o take some practical steps that could, in
favorable circumstances, reduce radiation exposure to the public

1d. at 14,056,

Finally, in rejecung comments that offsite notification systems, informa-
tional brochures, emergency planning zones, and response guidelines should
be adopted, the Commission semarked:




Tiwe NRC believes that the normally available capabilities of Siates and local governments
for respondiag to indnstanl emergencies and the normally available radiological health
capabilities of States will be adequate 10 deal with accidents a1 fuel cycle and other radicactive
matenal licensees  These radiological emergencies would involve small (not bife threatening)
doses, small arcas, and small numbers of people. The potential risks are much lower than
the risks from accidents involving chemical plants or the shipping of hazardous chemicals,
10 which states and local governments routinely respond  In other words, the response to
ridiological sccadents at fuel cycle and other radioactive materials licensees can and should
be handled by State and local governments as part of their normal emergency response
capability without add.tional rescuces

In most situations, the NRC would expect the local authonties to handie public notifica-
tion and response on an &d hoc basis, the way those authorities would handle a truck or ral
accudent in which hazardous chemicals had been, were being, or might be released . .

The NRC intentionally did not establish emergency planning zones, deciding instead 1o
define the offsite response in terms of when offsite response organizations should be notified
The NRC concluded that dose projections during an accident wo.ld not be possible. Thus,
the stze of the response would be dictated maimly by the practicality of response actions.
Because fires are the primary accident of concern, this would usually involve any actions
offsite that could reduce the exposure of people to smoke from the fire

In general, the appropriate responses and distances are dictated by what s practical at
the time the accident occuns. Police and emergency personnel have generally been quite
proficient in handling similas types of emergencies, such as truck and ruil accidents

Id. a 14,057

The NRC Staff has published guidance as to how to comply with the
emergency plan regulations in Regulatory Guide 3.67, “Standard Format and
Content for Emergency Plans for Fuel Cycle and Materials Facilities” (1992).
That document, however, only presents the Staff's view of how to comply with
the regulatory requirements. Such a guide is advisory, not obligatory and, as the
guide itself states at the bottom of the first page: “Regulatory Guides are not
substitutes for regulations, and compliance with them is not required.” Thus,
it i1s the Commission’'s emergency plan regulations by which the Applicant’s
emergency plan must be judged and it is the regulations, not the guide, that
must be found to have been met in the first instance. See Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units | and 2), ALAB-644,
13 NRC 903, 937 (1981).

CANT's contention H asserts that the license application for the CEC does not
provide reasonable assurance that the public health and safety will be adequately
protected in the event of an emergency at the plant. Although CANT proffered
numerous supporting bases for this contention, only ten were allowed -~ H2,
H3, H4, HS, H6, H7, H'0, H17, H20, and H23. Each of these bases will be
addressed seriatim,

In support of its position on contention H, the Applicant presented the
testimony of Peter G. LeRoy, the Licensing Manager of the CEC, who directed
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the preparation of the Applicant’'s emergency plan and then reviewed and
approved it. (LeRoy at 1 fol. Tr. 40.) In admitting his prefiled direct testimony,
the Board found that Mr. LeRoy was qualified to testify as an expert on
emergency planning. (Tr. 41.) Pursuant to a stipulation of the parties, the
following Applicant exhibits were admitted into evidence:  Applicant’s Exhibit
1, the CEC License Application, through revision 9, January 7, 1994 (App. Exh.
1); Applicant's Exhibit 1(a), CEC Safety Analysis Report, through revision 19,
January 7, 1994 (App. Exh. . a)); Applicant's Exhibit 1(c), CEC Emergency
Plan, through revision 6, June 29, 1994 (App. Exh. 1(¢)); and Applicant’s Exhibit
2, letter from Kenneth W. Tanner, Chief, Claiborne Parish Fire District No. 6,
to Lowsiana Energy Services, L.P., July 13, 1994 (App. Exh. 2). (Tr. 30-33)

CANT presented the testimony of Clifford J. Earl, the President of Resource
Management Systems, Inc., a management and organi . aonal consulting firm.
(Earl at ! fol. Tr. 80.) In admitting his prefiled direct testimony, the Board found
that Mr. Earl was qualified by knowledge, experience, training, and education
to testify as an expert on the adequacy of the Applicant's emergency plan. (Tr.
79.) Pursuant to the stipulation of the parties, Intervenor Exhibit 18, Regulatory
Guide 3.67 (1992) (Int. Exh. 18) was admitted into evidence. (Tr. £1.)

The NRC Staff presentcd the testimony of Kevin M. Ramsey, a nuclear
engineer in the Operations Branch of the Division of Industrial and Medical
Nuclear Safety, Office of Nuclear Materials Safety and Safeguards, who was
involved in the Staff review of the Applicant’s emergency plan. (Ramsey at |
fol. Tr. 155.) Although the Staff did not move the admission of Mr, Ramszy's
testimony as that of an expert witness on emergency planning, he would qualify
as such an expert by reason of his experience. Pursuant to a stipulation of the
parties, NRC Staff Exhibit 1, NUREG-1491, “Safety Evaluation Report for the
CEC, Homer, Louisiana” (1994) (Staff Exh. 1), was admitied into evidence. (Tr.
154.)

The Intervenor's basis H2 for contention H asseris:

LES has not identified primary routes for access of emergency equipment or for evacuation,
as well as potential impediments 10 uaffic flow (nvers, drawbridges, raliroad guide crossings,
eic ) Moreover, it has not specified whether fire stations, police stations, hospitals, and
other offsiie emargency support organizations are qualified w handle exposure 1o radioactive
contanunation or toxic chemicals

The Commission's regulations for facilities licensed under Part 40 and Part 70
contain identical requirements concerning the information that must be included
in the facility emergency plan. With respect to the features of the site, the
regulations, 10 CFR. §§4031()3)1) and 70 22(1)3)(1), state that the plan
must include the following: “Facility description. A brief description of the
licensee's facilty and area near the site.” The statement of considerations
accompanying the final emergency plan rule repeats this succinct regulatory



language and then states that “[tjhe purpose is 10 provide the reader with enough
basic information to evaluate the licensee’s plan. Significant nearby facilities,
such as schools, should be included in the site area description.” 54 Fed. Reg.
at 14,054

In conirast to the brevity of the facility description provision of the emergency
plan regulations, the Staff’s Regulatory Guide 3.67 expands exponentially the
information about the facility that should be included in the plan. That guidance
first calls for a description of the hcensed activities conducted at the facility
mcluding the type, form, and quantities of radioactive and other hazarious
material present on the site. Next, it requires a descripion of the facility
that includes a detailed scale drawing of a prescribed size contaning five
categories of geographical features plus a bar scale and compass indicating
north. Finally, the guidance calls for a description of the area near the site
that includes six categories of information located and identified on an area site
map or an aerial site photograph. The third informational category calls for
the identification of the primary routes for site access and evacuation and the
wdenttfication of traffic low impediments. The fourth informational category
requires the “[locations of fire stations, police stations, hospitals, and other
offsite emergency support organizations (specify whether gualifie’ to handle
exposure to radioactive contamination or toxic chemicals),” (Int. Exh. 18:  Reg.
Guide 367 § 1.3)

Contrary to the Intervenor's first claim in basis H2, the primary routes for
access 10 the CEC and evacuation from the {acility are included in the CEC
Emergency Plan. (App. Exh. I(c), Fig. 1.3-4; § 1.3; LeRoy at 13 fol. Tr. 40.)
Further, the LES Licensing Manager, Mr. LeRoy, in his prefiled direct testimony
indicated that there are no impediments (o traffic flow. He also stated that the
same type of emergency vehicles that would respond to the CEC in the evemt
of an emergency regularly use the roads accessing the facility. (LeRoy at 13-14
fol. Tr. 40.) In like vein, the NRC Staff’s witness, Mr. Ramsey, stated in his
prefiled direct testimony that the CEC Emergency Plan description of the site
area was adequate. (Ramsey at 4 fol. Tr 155.) The Intervenor presented no
evidence to support its claim. Thus, we find that LES has met its burden on
this claim in basis H2 and this claim cannot be sustained.

The Intervenor's second claim in basis H2, 1.e., LES has not specified whether
emergency organizations are gualified to handle radioactive contamination or
toxic chemicals, also cannot be sustained. CANT's expert, Mr. Earl, identi-
fied 10 CFR. §§40.31()(3)(1) and 70.22 (1)(3)(i) and the Commission’s brief
statement about the facility description provision in its statement of consider-
ations accompanying the promulgation of the emergency plan rule, see infra
pp. 148-49, as the foundation for the facility description requirement. He also
asserted that Regulatory Guide 3.67 “prescribes the criteria for an ‘acceptable’
emergency plan.” (Earl at 4 fol. Tr. 80.) Indeed, CANT’s claim is taken directly
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from that regulatory guide and parrots its language. But, as we have previously
indicated, such Staff guidance 15 not a regulation and compliance with it is
not mandatory. Rather, we must judge the adequacy of the CEC Emergency
Plan by the requirements of the Commission’s regulations. Here, we simply
cannot find that the regulatory requirements of 10 CFER. §§40.31())3)i) and
70.22¢1)(3)1), which call only for “[a) brief description of the hicensee's facility
and area near the site,” mandate that the CEC Emergency Plan must include
qualification information about the ability of emergency support organizations 10
handle exposure (o radioactive contamination or toxic chemicals. Even the NRC
Staff, as the author of the guidance, concedes this point in its proposed find-
ings when it states that “[alithough the regulatory guide suggests that Applicant
specify whether the local fire stations. police stations, hospitals and other offsite
emergency support organizations are qualified to handle exposure to radioactive
contamination or toxic chemicals, the regulations call only for a description of
the facility and area near the site.” NRC Staff's Proposed Findings of Fact and
Conclusions of Law Regarding Contentions H, L, and M (Oct. 21, 1994) at 20.

Moreover, the premise underlying the Commission’s emergency plan regula-
tions is that “the normally available capabilities of States and local governments
for responding to industrial emergencies and the normally available radiological
health capabilities of States will be adequate to deal with accidents at fuel cycle
and other radioactive material licensees.” 54 Fed Reg. at 14,057, Further, the
Commission stated that “[pjolice and emergency personnel have generally been
quite proficient in handling similar types of emergencies, such as truck and rail
accidents.” Id. Thus, contrary to the Intervenor’s claim, we cannot find that the
CEC Emergency Plan does not comply with NRC regulations for not specify-
ing the qualifications of emergency organizations when such information is not
required by those regulations.

Nonetheless, even though the information called for in Regulatory Guide
3.67 is not required by the Commission’s regulations to be included in a facility
emergency plan, the Applicant has commitied to meet the Staff’s guidance.
Mr. LeRoy stated unequivocally that “LES 15 commitied to meet regulatory
requirements and will conform to the guidance set forth in Reg. Guide 3.67."
(LeRoy at 10 fol. Tr. 40.) Normally, an applicant’s commitments are made to
the Staff and, as such, are a matter for the Staff to enforce. Here, however, LES
made this commitment before us as part of its evidentiary case in support of
license authorization. In these circumstances, we cannot ignore the Applicant’s
commitment if we are to preserve the integrity of the hearing process. Thus,
we must insist that the Applicant meet its voluntary commitment to exceed the
requireraents of the regulations on this matter and conform the CEC Emergency
Plan to Regulatory Guide 3.67,

This agency guidance requires that an emergency plan include an area map
or gerial photograph of the site indicating onsite and near site structures. On
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this photograph or map the Staff guidance calls for the Applicant o include the
locations of the various offsite emergency support organizations. (Int. Exh. 18:
Reg. Guide 3.67 §1.3.) Along with marking tne locations of such emergency
organizations on the map, it instructs the applicant to specify whether each
organization is qualified to handle exposure to radiological contamination or
toxic chemicals. Although the CEC Emergency Plan contains the requisite
map locating the offsite emergency organizations, the map carries no legend
or other marking denoting the qualifications of each offsite organization to
handle radiological or toxic chemical exposure. (App. Exh. I(c), Fig. 1.3-4)
The Applicant must, therefore, revise the CEC Emergency Plan to make this
amendment so that the LES plan conforms to its voluntary commitment to us.

Rather than impose a license condition (o ensur= that the Applicant makes
the necessary revision to the CEC Emergency Plan, we believe that it is more
appropriate in the circumstances 10 request that the Staff issue a bnef supplement
to the SER before any license is issued indicating that the Applicant has made the
appropriate anicndment and thus met its voluntary commitment to us. Moreover,
because the Applicant’s commitment to conform its emergency plan to the
Staff’s regulatory guidance was not limited to this one matter, the Staff should
ensure that the entire plan conforms in all respects to Regulatory Guide 3.67.

Even though the Applicant has not specifically noted on an area map whether
the emergency response organizations are qualified to handle exposure to
radioactive contamination or toxic chemicals as called for by the Staff guidance,
we are satisfied that the CEC Emergency Plan contains sufficient information
for us at least reasonably to infer that all emergency response organizations
are qualified or, as a result of planned training, will be qualified to handle
exposure to radioactive contamination or toxic chemicals by the time the facility
commences operation. (Id §§4.3,5.5.1.1, 5.7, 7.2.3, 11.0; LeRoy at 15-16 fol.
Tr. 40; Tr. 93, 96.) Further, the NRC Staff’s witness, Mr. Ramsey, indicated that,
under the training regimen of the plan, the emergency response organizations
would all be qualified to handle radioactive and chemical contamination. (Tr,
165-66.)

Moreover, the Intervenor offered no evidence that the various offsite emer-
gency response organizations were not qualified in this regard. Rather, the In-
tervenor's expert, Mr. Earl, testified that the applicable Staff guidance requires
that the Applicant's emergency plan contain sufficient information about the
knowledge, skills, and abilities of the personne!l of such organizations to per-
mit independent evaluation whether they can successfully perform their planned
duties. The guantity and type of information that Mr. Earl seeks to have in-
cluded in the emergency plan, however, is much more extensive than the simple
notation of qualifications called for by Regulatory Guide 3.67 and far exceeds
the Cominission’s regulatory requirements. Thus, rather than offer testimony or
other evidence that the offsite emergency orgamizations are, in fact, not quali-
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fied, or that the planned training will not make them qualified, the Intervenor
merely claims there is not enough information or detail in the plan to determine
qualifications. We do not agree that the information contained in the Applicant’s
emergeacy plan is insufficient to determine the qualifications of the emergency
response organizations. In any event, the level of information ia the emergency
plan that CANT asserts is necessary is not the regulatory standard for judging
the adequacy of the CEC Emergency Plan nor is it the standard of the NRC
Staff guidance. We find, therefore, that the Intervenor's second claim in basis
H2 cannot be sustained.
In basis H3, CANT asserts:

The Emergency Plan does not include the following items:  a list of all hazardous chemicals
used ut the site, typical quantities possessed, and Jocations of use 1 d storage, description of
stack heights, typical stack flow cates, and the efficiencies of any emission control devices;
or identification of communication and assessment centers, assembly and relocation areas,
and process and storage ancas.

Contrary to the assertions set forth in “"ANT’s original basis H3, all of
the missing ems are now containes o the CEC Emergency Plan and that
information has been found acceptable by the NRC Staff. (App. Exh. 1(c) §1.2,
Tables 1.2-1 to 1.2-4; LeRoy at 2i-22 fol. Tr. 40; Ramsey at 5 fol. Tr. 155.)
Thus, we find that LES has met its burden on the claims contained in basis H3
and these claims cannot be sustained.

In basis H4, the Intervenor asserts:

LES does not identify and describe each type of radioactive matenals accident for which
actions may be needed to prevent or minimize exposure of persons off-site o radiation or
radioactive materials For all eccidents that are postulated pursuant to DG-3005 §§2.1.1 and
2,12, LES should meet the requirements of draft Regulatory Guide DG-3005, which include
entifyaing the exposure levels at the site boundary (e, the levels potentially affecting
persons 0f1-site.) For cnnicality accidents, direct radiation exposure from postulated criticality
accidents should be evaluated in addition to the dose from released radioactive matenais

With respect to the various types of accidents that may occur at a facility,
the Commission’s regulations, 10 CF R, §§40.31()(3)ii) and 70.33(i)}3)(i),
require the facility emergency plan to provide “(a]n identification of each type
of accident for which protective actions may be needed.” In the stateinent of
considerations accompanying the emergency plan rule, the Commission stated
in regard to this provision that

[tlypically, the accidents of concern are fires involving radiosctive materials, releases of
large gquantities of uranium hexafluoride, and criticalities involving high-enriched uranium or
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plutonium. Releases of hazardous chermicals that could affect the radiological safety of the
facality and result ia releases of or exposure (o radioactive materials must also be considered

54 Fed. Reg. at 14,054,

Contrary 1o the first claim in CANT's basis 4, the CEC Emergency Plan
identifies and describes each type of accident with potential offsite consequences.
The Applicant’s listing of postulated accidents (i.c., those events involving UF,
releases that could exceed NRC exposure guidelines) includes those caused
by natural phenomena, a nuclear criticality event, and various other accident
scenarios. The plan also includes a listing of abnormal operational events that
could result in a release of UF, beyond the site boundary. (App. Exh. I(c)
§§2.1.1,2.1.2; LeRoy at 24 fol. 'n' 40.) Additionally, the CEC Emergency Plan
identifies the accident with the maximum exposure level at the site boundary
as occurring from & autoclave heater malfunction accident. The plan states
that maximum exposure from all other postulated accidents would be less than
that occurring from this bounding accident. (App. Exh. 1(c) §2.1; LeRoy at
24 fol. Tr. 40.) Finally, the Arplicant’s plan evaluates at the site boundary
the direci radiation expeswe and the dose from released radioactive material
from a criticality cvem. (App. Exh. 1(c) §2.1.1.2; LeRoy at 25 fol. Tr. 40.)
Thus, the CEC Emergency Plan adequatcly identifies the type of accidents
for which protective actions may be needed as required by the Commission’s
regulations. Additionally, the NRC Staff found that the Applicant's identification
and description of accidents in the plan is adequate. (Ramsey at 5 fol. Tr. 155.)

The Intervenor presented no testimony to support its specific claims in
basis H4. Rather, its expert, Mr. Earl, generally challenged the adequacy
¥ the CEC Emergency Plan for not providing sufficient details about each
pon atad gecident, including such information as the nature, location, timing,
and consequences of the accident. He also criticized the Applicant’s description
of postulated accidents for failing to include the poiential size and scope of
the accident, the mitigating actions that would need to be undertaken, and the
consequences of delay or failure to take timely mitigative actions. (Earl at 14-
15 fol. Tr. 80.) Once again, however, Mr. Earl secks a level of information
well beyond what is required by the Commission’s regulations o even the
NRC Staff regulatory guidance for the identification and description of the
type of accidents for which protective actions muy be needed. Further, some
of the information he seeks, such as that concerning mitigating actions, is
required by other regulations and appears in other parts of the CEC Emergency
Plan. (See 10 CFR. §§4031()X3)v) and 70.22(1)(3)(v), App. Exh. 1(c) §5.3)
Most importantly, n his call for greater detail, Mr. Earl did not review or
evaluate the Applicant’s Safety Analysis Report, which is prominently referenced
in the postulated accident identification section of the CEC Emergency Plan.
(Earl Tr. 117-18.) The Applicant's SAR contains an analysis for each of the
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posiulated accidents set out in the emergency plan. That analysis includes a
full Jescription of the accident, its causes, and consequences. (App. Exh. 1(a)
§9.2) Th Commission's regulations do not require that the level of detail
conlained in the Applicant’'s SAR with respect to postulated accidents be set
forth in the emergency plan. Indeed, the Staff’s regulatory guidance specifically
recognizes that such detailed information may be incorporated by reference in
the zmergency plan. (Int. Exh. 18: Regulatory Guide 3.67 at 1.) Accordingly,
the Applicant has met its burden on the claims contained in basis H4 and these
clains cannot be sustained.
C'ANT's basis 5 for contention H asserts:

LI38 has provided few details to meet the requirements of DG-3008 §32. For example.
it is unclear that state authorities will be notitied within 15 minutes < ¢ declaration of a
Site Area Emergency, and who will notify them; whether the NRC wili be notified within
1 howr, and who will notify it. who has the asthonty to recommend and initiate on-site
and off-site protective actions, and under what conditions these actions will be taken. As
currently presented, the Emergency Plan seems designed to respond to only the most limited
energency situations

The Commission’'s regulations, 10 CF.R. §§40.31()3)(viii) and 70.22(1)(3)
(viii). require that the facility emergency plan include

(&) commitment to and a brief description of the means 1o promptly notify offsite response
org anizations and reguest of fsite assistance, including medical assistance for the treatment of
cotlaminated injured onsite workers when approprate. A control point must be established
They notification and coordination must be planned 5o that unavailzbility of some personnel,
pat's of the facility, and some equipment will not prevent the notification and coordination
Th: licensee shall also commit to notify the NRC operations center immediately after
not fication of the appropriate offsite response organizations and not later than one hour
after the hicensee declares an emergency [footnote omitted|

Contrary to the various claims in Intervenor’s basis HS, the CEC Emergency
Plan ¢ontains all necessary information required by the Commission’s regula-
tions (lealing with the notification of authorities. (App. Exh. 1(c) §§3.2.1,3.2.2,
4.2'.43,44,54; LeRoy at 26 fol. Tr. 40.) The plan clearly identifies the CEC
Emergency Coordinator as the LES official responsible for notifying state and
local authorities and the NRC (App. Exh. 1(c) §§3.2.1,3.2.2, 4.2.1; LeRoy at 26
fol. Tr. 40) and a current telephone listing of all offsite response organizations
is maintained in the Emergency Plai Implementing Procedures (“EPIP”) for
the plin and veritied and updated quarterly. (App. Exh. 1(c) §§4.3, 7.8.) The
classification scheme covesrtag all incidents at the facility establishes and clearly
defines two categonies of events, i.e., an alert and a site area emergency, based
upon @ threshold release of UF,, (/d. §§3.0, 3.1.) Upon the declaration of an
alert o site emergency the plan requires that the CEC Emergency Coordinator



injotsfly] the appropnate offsite assistance orgarizations and the Nuclear Regulatory Com-
mission (NRC). The offsite organizations will be notified within 15 minutes of declaring an
Alent. Immediately following notification of the offsite assistance organizations, the NRC
will be potified. In all cases. the NRC will be notified within | hour of declaring an Alert

(Id §321 at 3-5) Further, the plan provides that the CEC Emergency
Coordinator is responsible for recommending and initiaung onsite protective
actions and for recommending offsite protective actions to the appropriate state
and local authorives. (/d. §§3.2.1, 32.2; LeRoy at 26 fol. Tr. 40.) Under
the plan, initiation of offsite protective actions is left 1o the discreiion of the
approptiate offsite authorities. (LeRoy at 26 fol. Tr. 40, App. Exh. 1(c) §3.3)
Leaving the responsibility for the initiation of offsite protective actions in the
hands of state and local authorities is, of course, the premise underlying the
Commission's emergency plan rule. See 54 Fed. Reg. at 14,052, 14,057, Finally,
and contrary to the last claim in Intervenor’s basis HS, the CEC Em=rgency Plan,
taken as a whole, is designed to respond to the full range of potential events
and accidents at the facility. (LeRoy at 27 fol. Tr. 40; App. Exh. 1(c).) In this
regard, the NRC Staff's witness, Mr. Ramsey, stated that the Staff found that
the provisions in the emergency plan for notifying offsite response orgenizations
and recommending protective actions are adequate. (Ramsey at $ fol. Tr. 155.)
Based upon this evidence, we find that the Applicant has met its burden on the
claims contained in basis HS and that these claims cannot be sustained.

In his testimony, CANT's expert largely ignores the Intervenor's claims in
basis HS and the Intervenor presented no other testimony or evidence directly to
support them. Rather, Mr, Earl asserts that the Applicant’s plan fails to provide
sufficient detail to demonstrate that offsite authorities can or will be notified
within 15 minutes. Mr. Earl faults the plan for not providing the title of the
state and local authorities who will receive notification from the CEC and, in the
case of the Claiborne Parish Sheriff's Department, the title of the person who
will retransmit the notification to the firefighters, hospital, or highway patrol.
Additionally, Mr. Earl claims that the plan neither states nor demonstrates that
the offsite personnel needed to respond (o an emergency can be notified promptly
or arrive at their duty stations in time. Similarly, he asserts that the emergency
plan fails to demonstrate thai notification for effective offsite protective actions
can be accomplished in a timely fashion. (Earl at 17 fol. Tr. 80.)

The Commission’s emergency plan regulations require the Applicant to pro-
vide “a brief description of the means to promptly notify offsite response or-
ganizations.” 10 CFR. §§40310)3)vin) and 70.22(1)(3)viii). This regu-
latory requirement simply does not require the level of detailed information
that the Intervenor's expert asserts is essential for an emergency plan. Nor
does the Commission's regulatory requirement of “a brief descniption” require a
demonstration that the Applicant’s emergency plan will accomplish the vanious
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notifications. Likewise, the agency’s regulations do not require, as Mr. Earl
would have it, that the Applicant’s plan demonstrate that the offsite emergency
response of ganizations can respond to their duty stations “in time.” (Earl at 17
fol. Tr. 80.) We note, however, that even though such a demonstration is un-
necessary, the evidentiary record amply supports the conclusion that Claiborne
Fire District No. 6 volunteer firefighters can and will timely respond to the CEC
and that the dispatch process through the sheriff's office is adequate. (LeRoy at
19-20 fol. Tr. 40; Tr. 82-95.) We have no basis io conclude, and ihe Intervenor
has provided us none, that the CEC Emergency Coordinator will not make the
required notifications in a timely manner as set forth in the Applicant’s plan.
CANT's basis H6 asserts:

In much of its operstion, the LES plart will be operating with a skeletal 4-6 person shift. It is
unclear who will hkave emergency response authority when a full operating crew is not present.
it 15 also unclear where emergency telephone numbers and other types of communication
will be placed in the facility. whether all shift personnel will have had adequate training in
emergency procedures, whether there will be shift personnel at all tmes with authonty to
undertake emergency measures.

The claims in Intervenor's basis H6 generally relate to the responsibilities of
CEC personnel and the adequacy of the training of shift personnel. With respent
to the former, the Commission's regulations, 10 CFR. §§40.51()(3)vii)
and 70.22(1)3)(vii), provide that the emergency plan must include “[a] brief
description of the responsibilities of licensee personnel should an accident
oceur, including identification of personnel responsible for promptly notifying
offsite response organizations and the NPC; also responsibilities for developing,
maintaining, and updating the plan.” With regard to training, the Commission’s
regulations, 10 CFR. §§40.31()3)(x) and 70.22(:)(3)(x), state that the facility
plan must contain

{a) brief description of the frequency, performance objectives and plans for the training
that the hicensee will provide workers or how (o respend 10 an emergency including any
special instructions and orientation tours the licensee wouid offer to fire, police, medical
and other emergency personnel. The traiming shall famibiarize personnel with site-specific
emeigency procedures. Also, the training shall thoroughly prepare site personnel for their
responsibilities in the event of accident scenanos postulated as most probable for the specific
site, including the use of team training for such scenanos

The Intervenor's assertions in basis H6 that the emergency plan fails to
delineate who has emergency response authority when a full operating crew is
not present and whether shift personnel have authority to undertake emergency
measures are without ment. The CEC Emergency Plan provides that during
nonregular hours, such as backshifts and weekends, when the full complement of
station personnel are not present, the facility always is staffed with at least a shift
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supervisor, four operators, and the requisite number of security personnel. (App.
Exh. 1(c) §4.2.) Because the number of security personnel on site at any given
time is protected safeguards information, the emergency plan does not include
this information. The plan provides, however, that under emergency conditions
during nonregular hours the CEC Emergency Organization is staffed with the
shift supervisor as the CEC Emergency Coordinator, who has the authority
and responsibility unilaterally to initiate any emergency actions. (Id §§4.2,
4.2.1.) Further, the plan provides that during an emergency the operators assume
the mantle of CEC Operations Shift Technicians ard the security personne!
fulfill the CEC Emergency Organization's security functions. (/d. §4.2.) The
applicable organization chart in the plan for the CEC Emergency Organization
indicates that the security personnel perform fire control, first aid, evacuation,
and search and rescue duties during an emcrgency. (/d., Table 4.2-1)) The
plan also provides that in an emergency occurring during nonregular hours, the
remainder of the CEC Emergency Organization is staffed by persons summoned
to the facility and that the procedures for such staffing will be set focth in the
EPIP. (Id §4.2.) According to the NRC Staff’s witness, the Staff found that
the Applicant’'s emergency organization staffing was adequate. (Ramsey at 6
fol. Tr. 155.) Thus, contrary to CANT's claims, the Applicant's plan meets
the requirement of the Commission's regulations for “[a] brief description of
the responsibilities of licensee personnel” in an emergency during nonregular
hours. We find, therefore. that the Applicant has met its burden on these claims
in basis H6 and these claims cannot be sustained.

in basis H6, the Intervenor also claims that the Applicant's plan fails to detail
clearly where emergency telephone numbers and other types of communications
will be placed in the facility. Additionally, CANT's expert, Mr. Earl, asserts
in his prefiled direct testimony that the plan fsils to describe communications
channels 10 summon offsite assistance and that the plan provides insufficient
detail 10 demonstrate that skeletal shifts will have the necessary qualifications
to fight fires and prevent or mitigate accidents. (Earl at 18, 19 fol. Tr. 80.)

Contrary to these assertions, the Applicant's plan provides that the offsite
telephone numbers of all emergency personnel that may be needed at the plant
will be placed in the control room, which is the primary Emergency Operations
Center, and also in the Administration building secunty station, which is the
secondary Emergency Operations Center. (App. Exh. 1(¢) §4.2; LeRoy at 28
fol. Tr. 40.) The plan also details the four communications systems at the
CEC: (1) the facility telephone system; (2) the public address system; (3) the
alarm system; and (4) the two-way radios. It indicates that these systems are
designed so that a single failure in one system does not leave the facility without
communications capability. Further, the systems are designed with redundant
devices for emergency conditions and backup power is supplied to essential
devices to ensure communications during abnormal conditions. The plan states
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that radios are the major communications equipment used during emergencies,
that the CEC radios are compatible with those of offsite emergency response
organizations, and that spare portable radios are maintained in the primary
and secondary Emergency Operations Centers. Additionally, under emergency
conditions, backup commumications also are accomplished by mobile telephones.
{App. Exh. 1(c) §§6.7 1.2; LeRoy at 28 iol. Tr. 40; App. Exh. 1(a) §6.48.1.)
Finally, the emergency plan provides that alarm systems indicating abnormal
operating conditions are part of the central control room for each plant unit and
the control room has direct intercom equipment to all principal points within
and outside the plant. The control rooms also have radio and public address
audio communication with operators and supervisors in the operating arcas of
the plant. (App. Exh. 1(c) §§5.3, 6.1; LeRoy at 9 fol. Tr. 40; App. Exh. I(a)
§64.8.1) We find, therefore, that the description in the plan of the types and
locations of communications equipment and the description of the telephone
listings for emergency personnel and their locations is adequate.

Similarly, we find that the Applicant's plan sufficiently describes the commu-
nications channels to summon offsite assistance. The CEC Emergency Plan sets
out the communications process for contacting offsite emergency response or-
ganizations and spells out the information to be communicated. (App. Exh. 1(c)
§§ 3.3, 3.2.2) As previously indicated, the plan describes the CEC emergency
organization officials responsible for notifying the offsite emergency response
organizations and the means available for such communications. (/d. §§4.2, 4.4,
52)

The Applicant’s plan also adequately describes the training of CEC personnel
50 that, once trained, skeletal shifts will be qualified to fight fires and prevent
or mitigate accidents. The plan provides that all workers at the facility are
trained in the physical characteristics and potential hazards involved with plant
processes and materials so that in the event of an incident at the facility they
know how to lessen their exposures to chiemical and radioactive matenals, (/d.
§2.1; LeRoy at 9 fol. Tr. 40.) The plan describes the LES training and training
exercise program, including its frequency, for all onsite personnel as well as
offsite emergency responders. That program includes provisions for evaluating,
and critiquing training exercises. (App. Exh. I(c) §§7.2, 7.3.) Although the
Applicant’s plan does not include any separate provisions concerning the specific
training of the onsite fire brigade, a brief description of that training is set out
in the CEC Safety Analysis Report. (App. Exh. 1(a) § 11.3.1.1.2.) Finally, the
NRC Staff’s witness indicated that the Staff found the Applicant’s provision for
training adequate. (Ramsey at 6 fol. Tr. 155.) Thus, with respect to training
that will lead to qualified firefighters, we find that the Appucant's plan complies
with the Commission’s regulations which require “(a] brief description” of the
training program. We find, therefore, that the Applicant has met its burden on
CANT’s claims in basis H6 and these claims cannot be sustained.
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CANTs basis H7 asserts:

The bist of participating government agencies in 4 4.4 of the Emergency Plan does not include
the Clatborne Parish Emergency Response Committee, the primary body responsible for
coordinating and responding 1o emergencies in Claiborne Pansh. Nor does the list include
the Homer Fire Department. the largest and closest such agency in the junsdiction.

Contrary to the Intervenor’s original claims in basis H7, the list of partici-
pating government agencies in the CEC Emergency Plan now includes the Clai-
borne Parish Emergency Response Committee, which is the local representative
of the Louisiana Emergency Response Commission. (App. Exh. 1(c) §§4.3,
4.4, LeRoy at 35 fol. Tr. 40.) The plan also includes an agreement letter with
that commitiee confirming its participation with the Applicant in planning for
and assisting in the management of any emergency at the CEC. (App. Exh. 1(c),
Appendix at 11-9.) Further, because the CEC is located in Claiborne Parish Fire
District No. 6, which includes the Lisbon Volunteer Fire Depaitment, that nearby
constituent fire department is the primary responder and it is included on the
plan’s list of participating government agencies. (/d. §4.3.) The fire department
in Homer, Louisiana, only provides backup to Claibome Parish Fire District No.
6 50 it is not included in the list of primary participating government agencies.
(LeRoy at 30 fol. Tr. 40.) We find that the Applicant has met its burden on the
claims contained in basis H7 and these claims cannot be sustained.

in basis H10, the Intervenor asserts:

For each participating govemment agency. §4 4 of the Emergency Plan fails to descnbe the
agency's authonty and responsibility n a radiological or hazardous matenal emergency and
its interface with others, if any; its specific response capabilities in terms of personnel and
resources avatlable, or what rumor control arrangements have been made with the agency or
Organszation

As in the case of CANT's bases HS and H6 these claims largely implicate the
responsibility and the notification and coordination provisions of the Commis-
sions regulations, 10 C.F.R. §§40.31()3)(vi1), (viii), and 70.22(1)(3 ) vii), (viii).

Contrary to the Intervenor's claims, the Applicant’s emergency plan sets out
the authority and responsibility of each participating government agency for a
radiological or hazardous material emergency. (App. Exh. 1(c), Table 4.4-1)
The plan does not detail how those government agencies interface with each
other but such interface is not a regulatory requirement or a required measure
under the NRC Staff’s regulatory guidance. (See 54 Fed. Reg. at 14,057, Int.
Exh. 18:  Regulatory Guide 3.67 §4.4,) The Applicant's expert, Mr. LeRoy,
testified that in responding to emergencies in Claiborne Parish it 1s the practice
of the various emergency response organizations for each organization to operate
within its own area of responsibility and that these orgamzations have had no



past problems coordinating their responsibilities with one another in such an
ad hoc manner. (Tr. 94-95.) The plan also gives a bref description of the
equipment and personnel response capabilities of each participating government
agency. (App. Exh. 1(c), Table 4.4-1; LeRoy Tr. 88-92, 99-101.)

Finally, with regard 1o rumor control, the emergency plan provides that
comtrols such as passwords and call-back verification procedures are used with
offsite organizations to ensure that only real and accurate information is released
to such organizations and the media. (App. Exh. 1(c) §4.4; LeRoy at 30 fol.
Tr. 40) Additionally, the plan specifies that the LES Community Relations
Coordinator is responsible for coordinating news releases. That offical has a
direct line of communication o the CEC Manager in order to ensure current
and factual information. According to the plan, guidelines and provisions
for media and public access 'o information are set out in the EPIP. In the
event of an emergency at the facility, the plan states that the Community
Relations Coordinator will notify designated media contacts and provide them
by telecopier or by personal runner approved news releases and schedules for
any news zonferences. To help eliminate inaccurate information to the news
media and the public, the plan contains a sample form news release. (App. Exh.
He) §5.8, Figure 5.8-1; LeRoy at 30-31 fol. Tr. 40.) In light of these various
provisions, we find that the Applicant has met its burden on the claims contained
in basis H10 and these claims cannot be sustained.

In his prefiled direct testimony, the Intervenor's expert, Mr. Earl, made a
number of additional allegations that are generally related to the claims in
basis H10. He asserts that the Applicant’s plan lacks sufficien information
about coordinating and interfacing offsite emergency organizations with cnsite
personnel. (Earl at 8, 21 fol. Tr. 80.) But the Applicant’'s emergency plan
provides that during emergencies at the CEC all offsite assistance organizations
called to the plant are met at the entrance gate bv facility secunity personnel and
immediately assigned an escort and that escort is in charge and responsible
for dirccting and coordinating the offsite responder’s activities. The plan
specifically provides that this access procedure is practiced during emergency
exercise drills and that CEC emergency organization personnel meet at least
once a year with offsite assistance groups for training and to review matters
of interest. (App. Exh. 1(c) §§4.3, 4.4; LeRoy Tr. 93-94.) Accordingly, we
find that the Applicant’s pro vision for coordinating the emergency activities of
onsite CEC personnel with offsite assistance organizations is adequate.

Mr. Earl also variously asserts that the CEC Emergency Plan is unclear and
contradictory with regard to firefighting responsibilities. (Earl Tr. 7, 9-11)
Contrary 1o the thrust of one of Mr. Eail's assertions, however, the fact that the
Applicant’s emergency plan contemplates that offsite emergency organizations,
including offsite firefighters, may have responsibilities offsite for implementing
certain protective actions in the event of a si’z area emergency and thos “ame



organizations, including offsite firefighters, also may have responsibilities onsite
at the facility 10 respond to a fire or other situation during that same site area
emergency does not make the plan ambiguous or contradictory. (App. Exh.
I(c) $83.1.2, 43.) The participating government agencies have the capability
to perform both offsite and onsite functions and the Commission’s regulations
specifically anticipate that dual role for emergency response organizations. 54
Fed. Reg. at 14,052

Mr. Earl also asserts that the Applicant’s plan is ambiguous as to the onsite
responsibility of offsite {ire departments for fighting fires at the site. Although
we do not find that the various provisions of the CEC Emergency Plan that
Mr. Earl relics upon support his assertion, we are troubled by the testimony of
the Applicant's expert, Mr. LeRoy, that appears to contradict statements in the
CEC SAR aud the Staff's SER and thereby introduces such an ambiguity. The
Applicant’s SAR states that “[t]he intent of the facility fire brigade is to be a first
response effect designed to supplement the local fire department for fires at tiie
plant and not to replace local fire fighters.” (App. Exh. I(a) §11.3.1.1.2.) The
Staff's SER copies this same statement. (Staff Exh. 1 § 10.4.3)) In his prefiled
direct testimony, however, Mr. LeRoy ststed that “the off-site fire fighting
capability will be relied upon as a backup to on-site fire fighting capabilities.”
(LeRoy at 19 fol. Tr. 40.) Mr. LeRoy's testimony appears to contradict the
statements in the Applicant’s own SAR and the Staff's SER. This matter 1s
important because the intended role of the onsite fire brigade may affect the
number of fire brigade members needed and the kind of training the brigade
should receive. To correct any ambiguity introduced by Mr. LeRoy's testimony
regarding the role of the offsite fire departments, the Applicant shall amend the
CEC Emergency Plan to include a clear statement of the function of the offsite
fire department with respect to onsite firefighting responsibilities. If the function
of the onsite fire brigade now differs from the role set forth in the SAR, the
Applicant shali revise the SAR accordingly. Similarly, if additional training or
the size of the brigade must be increased because of the changed role of the
onsite brigade, the emergency plan should be revised to reflect this changed role.
The Staff shall ensure that the SER, which it introduced into evidence, reflects
the correct role of the onsite fire brigade. Any necessary changes should be
included in a supplement to the SER. If the function of the onsite fire brigade
differs from the role described in the SER, the Staff shall ensure that the size
and training of the brigade are sufficient to meet such a differing role.

CANT's basis H17 asserts:

LES has provided no proposed measures for mitigating the consequences of accidents at
the CEC for the off-site public. LES also fails to describe, in the event of a warning of
impending danger, the critena that will be used to decide whether a single process or the
entire facility will be shut down 2nd the steps that will be taken to ensure a safe orderly
shutdown of equipment
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The Commission’s regulations, 10 CFR. §§40.31()3)v) and 70.33(1)3Xv),
require the facility emergency plan to contain “(a) brief description oI the means
and equipment for mitigating the consequences of each type of accident, includ-
ing those provided to protect workers onsite, and a description of the program
for maintaining the equipment.” The regulations, 10 CF.R. §§40.31()3)(xi)
and 70.33(1)(3)xi), further require that the plan include “[a] brief description of
the means of restoring the facility to a safe condition after an accident.”

Contrary to the claims in basis H17, the Applicant's emergency plan ade-
quately describes the mitigating actions to be taken by plant operating personnel
during an accident. (App. Exh. 1(c) §5.3; LeRoy at 32 fol. Tr. 40.) The plan
specifically provides that in the event of a situation where releases could reacn
offsite persons, the CEC Emergency Coordinator makes recommendations to
offsite authorities concerning safeguards for offsite persons. Specific recom-
mendations would depend upon the event in progress and meteorological condi-
tions but, in the worst case, could include advising people to go indoors, close
all doors and windows, and turn off any ventilating systems drawing air from
the outside. In order to familiarize offsite persons with the potential hazards of
the CEC and the implemenitation of emergency measures, a brochure is sent to
each home within one mile of the facility describing the operation of the CEC
and what could be expected during a serious emergency at the facility. (App.
Exh. 1(c) §5.44.) Under the provisions of the Applicant’s emergency plan for
the classification of accidents, the decision to shut down the facility or isolated
systems and how that is done is left to the discretion of the CEC Emergency
Coordinator. (App. Exh. 1(c) §3.2; LeRoy at 32 fol. Tr. 40.) The NRC Staff’s
wilness, Mr. Ramsey, indicated that the Staff found the Applicant’s description
of mitigating actions in the plan adequaie. (Ramsey at 7 fol. Tr. 155.) The In-
tervenor presented no testimony in support of its claims in basis HI10. We find
that the Applicant's plan satisfactorily complies with the mitigation and shut-
down requirements of the Commission’s regulations. ‘The Applicant has met
its burden with respect to the clains contained in basis H17 and these claims
cannot be sustained.

CANT's basis H20 alleges.

LES has not described the plans for ensuring that the equipment and instrumentation are in
good working condition and that an adequate stock of supplies is maintained. nor has LES
implemented procedures to ensure timely corrective actions are taker when deficiencies in
suppiies are noted, as required by DG-3005 §7.6

The claims raised in basis H20 also implicate the provisions of the Commussion’s
regulations on the mitigation of the consequences of an accident.

The Intervenor offered no testimony in support of is claims in basis H20.
Contrary to these claims, however, the CEC Emergency Plan specifically
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describes the emergency equipment and supplies that are available at the
facility and their Jocations. (App. Exh. 1(c) §§54.2, 644.) The plan also
provides that the emergency equipment and supplies are inventoried and tested
as appropriate once per quarter (o ensure that the supplies and equipment are
available in emergencies. (App. Exh. 1(c) §§5.4.2, 7.6; LeRoy at 33 fol. Tr.
155.) Additionally, the NRC Staff’s witness, Mr. Ramsey, indicated that the
Staff finds that the provisions in the plan for inventory and maintenance are
adequate. (Ramsey at 7 fol. Tr. 155.) Although the Applicant’s emergency plan
does not contain any explicit procedures for corrective actions when deficiencies
in emergency equipment or supplies are discovered, the Applicant’s witness,
Mr. LeRoy, stated in his prefiled testimony that LES will implement procedures
to ensure timely corrective actions when deficiencies in emergency equipment
or supplies are found. (LeRoy @ 34 fol. Tr. 40.) In this regard, the NRC
Staff’s witness indicated that the Staff found it acceptable, and consistent with
its regulatory guidance, for the Applicant to deal with corrective actions in the
facility EPIP. (Ramsey at 7 fol. Tr. 155.) We find, therefore, that the Applicant’s
provisions in the plan for the inventory and maintenance of emergency equipment
and supplies comply with the applicable requirements of the Commission's
regulations. The Applicant has met its burden on these claims and the claims
contained in basis H20 cannot be sustained.

The last admitied bases for comtention H, basis H23, asserts:

The Appendix 1o the Emergency Plan lacks the following information:

a The lenter from Homer Memonal Hospital does not specify tor how many people the
hospital may be able to transport and provide emergency care, including decontamination.
This nformation should be specified  If these facilities, coupled with those from North
Claibome Hospital, are inadequate to provide treatment for a credible number of contaminated
or chemically injured individuals, then further medical services agreememts should be
supphied.

b Agreement letters are not supplied from the Claiborne Parish Emergency Planning
Commitice, the Homer Fire Department (which is larger and closer to the plant site than the
Lisbon department); the Homer Police Department; or the Louisiana Emergency Response
Commission

¢. The avaiiable resources of the Lisbon Volunteer Fire Depantment, Claibome Parish
Shertfl's office, and the Louistana Highway Patrol are not specified. Thus, it is impossible
0 ascertun whether ihese agencies are capable of responding adequately to an emergency,
or whether they have the jurisdictional authonty to adequately respond to an emergency.

The Intervenor’s claims in basis H23 implicate portions of the notification and
coordination provisions of the Commission's regulations, 10 C.FR. §§40.31())
(3x(viii) and 70.22(1 ) 3) viii).

Although the agreement letter from Homer Memonal Hospital in the Ap-
plicant’s emergency plan does not specify how many people the hospital can
transport and treat in the event of an emergency at the CEC, that information is
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provided elsewhere in the plan. The plan states that Homer Memorial Hospital
15 capable of handling five persons in its emergency room and the emergency
room has a staging area with twelve overflow beds. (App. Exh 1(c), Table
44-1; LeRoy Tr. 100.) The plan indicates that the hospital has six staff physi-
cians and that five specialists are on call. (App. Exh. I(c), Table 4.4-1.) The
Applicant's expert, Mr. LeRoy, explained that the emergency room is always
staffed with at least one physician, one registered nurse, one licensed practical
nurse, and two nurses’ aides. (LeRoy Tr. 99.) Additionally, the plan provides
that physicians associated with the hospital and hospital personnel participate in
annual traiming involving the transportation and treatment of radiologically con-
taminated patients and *heir role in providing emergency suppoit. (App. Exh.
1(c) §5.7.) The hospital agreement letter also states that the hospital will store
near the emergency room the CEC-provided emergency supply kit and permit
its quarterly inventory by CEC. (/d., Appendix at 11-2))

Further, the emergency plan indicates that two ambulances from Metro
Ambulance are available to transport patients and that 17-minute helicopter
service to Shreveport medical facilities is available. (/d, Table 4.4-1.) The
plan states that in the event of an injury to facility personnel, Homer Memorial
Hospital is contacted and provides for ambulance transportation from the plant to
the hospital. If the injured individual is radiologically contaminated, the person
is accompanied 10 the hospital by a qualified health physics representative. (/d.
§5.6.) The plan also includes an agreement letter with Metro Ambulance. (App.
Exh. 1(c), Appendix at 11-4.) The Applicant’s expert, Mr. LeRoy, explained that
Metro Ambulance always has two ambulances in Claiborne Parish, one in Homer
and one in Haynesville, and that the company has more than 30 ambulances
in northern Louisiana parishes that can be moved to provide coverage in an
emergency. (LeRoy Tr, 100-01.)

We find that the Applicant has met its burden on the claims in basis H23a and
these claims cannot be sustained. There is no regulatory requirement dictating
the specific information that must be contained in the Applicant’s agreement
letters. Rather the Commission’s regulations require that the emergency plan
contain a commitment and brief description of the means to obtain offsite assis-
tance for injured contaminated workers. Here, we find that the Applicant's plan,
including the agreement letters, provides the necessary commitment and brief
description for transporting and treating any credible number of contaminated
injured individuals.

The Intervenor's claims in basis H23b aiso are without merit. Contrary to
CANT's assertion, the Applicant’s plan includes an agreement letter with the
Claiborne Parish Emergency Planning Committee. That comnuttee is the local
representative of the Louisiana Emergency Response Commission. (App. Exh.
He), Appendix at 11-9; LeRoy at 35 fol. Tr. 40.) As previously indicated,
Claiborne Parish Fire District No. 6, which includes the Lisbon Volunteer Fire



Department, has jurisdiction over the geographical area of the CEC and is the
prin.ary responder to fires at the facility. The Applicant’s plan includes an
agreement letter with that emergency response organization. (App. Exh. 1(c).
Appendix at 11-6; App. Exh. 2.) The Homer Fire Department provides backup
10 the primary responder. Similarly, the Claiborne Parish Sheriff’s Department,
not the Homer Police Department, has jurisdiction over the geographi-al area of
the CEC and the Applicant's plan includes an agreement letter with the Sheriff's
Department. (App. Exh. I(c), Appendix at 11-7.) Accordingly, we find that the
Applicant has met its burden on the claims contained in bases H23b and these
claims cannot be sustained.

Likewise, the Intervenor's claims in basis H23¢ are without merit. The
Applicant’s plan specifies the available resources of the Lisbon Volunteer
Fire Departinent, which is a component of Clatbome Parish Fire District No.
6. (ld, Table 44-1.) The response capabilities of the Claiborne Parish
Sheriff's Department a~d Louis'an: Highway Patrol are not included in the
CEC Emergency Plan. Tu. Appli o considers that information proprietary
because it relates to the physical security of the facility. During the proceeding,
the Intervenor failed to take the necessary steps to obtain that information so
CANT cannot now be heard to complain that it lacks the necessary information
to determine whether the capabilities of those responding agencies are adequate.
We find, therefore, that the Applicant has met /*s burden on the claims contaned
in basis H23¢ and these claims cannot be sustained.

In addition i the foregoing findings on contention H, we have carefully
considered all of the Intervenor’s other claims and assertions concerning the CEC
Emergency Plan and find them to be without merit. We conclude that the CEC
Emergency Plan complies with the Commission's emergency plan regulations
and that contention H cannot be sustained. With regard to those matters where
the plan fails to comply with the Staff's regulatory guidance, the Staff shall
ensure that the Applicant makes all appropriate additions and amendments
to the plan and its implementing procedures before issuing any license. As
previously indicated, in order that we may ascertain that the Applicant has met
its commitment to us, we request that the Staff issue a brief supplement to
the SER indicating the necessary amendments LES has made so that the CEC
Emergency Plan fully conforms to the Staff's regulatory guidance.

1L

CANT's contentions L. and M concern the adequacy of the Applicant’s Fun-
damental Nuclear Material Control (“FNMC™) Plan for detecting and prevent-
ing the unlawfil production of enriched uranium at the CEC. In this regard, 10
CFR. §7022(b) provides that a license application to possess special nuclear
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mater'~] or 10 operate a uranium enrichment facility must contain a full descrip-
tion of the applicani’s program for control and accounting of the special nuclear
matenial or any enrichment equipmeni in order to show how compliance with
the Commission’s material control and accounting ("MC&A") regulations will
be accomplished.

The Commission’'s MC& A regulations require thet the licensee of an enrich-
ment facility “shall establish, implement, and maintain a NRC-approved mate-
rial control and accounting system,” id §74.33(a), through the creation of a
fundamental nuclear material control plan. Id. §74.33(b). That regulation fur-
ther provides that the hicensee s MC&A system must achieve nine enumerated
performance objectives, including the a'.ility to “[plrotect against and detect
production of uranium enriched to 10 percent o more in the 1sotope U™ and
“[p)rotect against and detect unauthorized producion of uranium of low strate-
gic significance.” Id. §74.33(a)2) and (3). To meet these general performance
objectives, the regulation also requires that the licensee establish, document, and

[a] detection program, independens of produc.ion, that provides high assurance of detecting:

(1) Production of uranium enriched 1o 10 pescent or more in the U*" isotope. to the extent
that SNM of moderate strdegic significance could be produced within any 370 calendar day
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(i) Unauthorized production of uranium of low strategic significance,

Id. §74.33(c)S). Finally, in order to authorize a license for an enrichment
facility, the Commnission’s regulations require that we find the applicant’'s MC&A
plan adequate. Id. § 70.23(a)6).

Because CAXT's contentions L and M involve the same general safeguards
subject matter, the contentions were combined for hearing. (Tr. 189-90.) The
Intervenor’s contention L asserts.

In order to provide reasonable assurance that gas centrifuge equipment at the CEC is not
unlewfully diverted 1o the production of highly enriched uranium (HEU), the applicant’s fun-
damental nuclear material control (FNMC) plan should require continuous of treguent online
eorichment monitoring for all cascades. To ensure the effectiveness of such monitonng, the
plan should stipulate munimum process pipe inner dameters of 110 miliimetess or greater
ot all potential measurement points *' The current design of the CEC does not meet these
specifications

“Mpu-pipmwmulwmifmm&wmmh
pipe 15 relatively high, as s the Capenhucst plant in the United Kingdom Minimum process pipe
inner diameters must b larger than |10 mun for pipes in which the wanium hexaftuonde gas pressure is
moderate of low For example. if the gas peessure were one-half that ie a typical comesponding pipe at
the Capenburst plant, then the mimmum process pipe inner diameter should be the square root of the two
times 100 mm (sic), or 155 nun
%mmm-nm&mnm:mmumww:nmmw
comments to the Commission regarding the proposed siandards for the CEC



In a similar vein 1o its first safeguards contention, CANT"s contention M asserts:

In order 10 preciude or detect production of HEU by a batch recyching scheme involving
misuse of sampling pors, process valves, and/or flanges, the apphicant's FNMC plan should
require effective mositoring by reliable techmoal means which accurately keep track of
employer access to these process connection locations.

To support its position on contentions L and M, the Applicant presented the
testimony of & two-witness panel compnsed of Peter G. LeRoy and Erich F.
Kraska. (LeRoy-Kraska fol. Tr. 194.) As Licensing Manager for the CEC,
Mr. LeRoy directed the preparation of the CEC FNMC Plan and reviewed
and approved it. Mr. LeRoy also is an NRC-authorized derivative classifier,
(LeRoy-Kraska re 1. at 1-2 fol. Tr. 194) Mr. Kraska is emnloyed as a senior
technical manager by Urenco Investments, Inc., one of the general partners of
LES. He is responsible for ensuring that the CEC is designed in accordance
with the information transferred to LES by Urenco. Mr. Kraska assisted in the
development and review of the CEC FNMC Pian to ensure that the Applicant’s
safeguards program is consistent with equivalent security programs at Urenco’s
European facilities that are based on Euratom and International Atomic Energy
Agency (“IAEA") requirements. Because Mr. Kraska does not have agency
clearance for classified information developed in the United States, he has not
had access 1o the classified portions of the CEC FNMC Plan. (LeRoy-Kraska
re L ot 2-3 fol. Tr. 194.)

Pursuant to a stipulation of the parties, the following Applicant exhibits were
admitted into evidence:  Applicant’s Exhibit 1(b), the Classified Addendum to
the CEC SAR (App. Exh. I(b)); Applicani’'s Exhibit 1(d), the CEC FNMC
Plan (App. Exh. 1(d)); Applicant’s Exhibit 1(f), the CEC Physical Security Plan
(App. Exn. 1(f)), and, Applicant's Exhibit 1(g), the CEC Security Plan for
the protection of classified matter and information (App. Exh. 1(g)). (Tr. 31)
Each of these Applicant exhibits contains proprietary information pursuant to 10
CFER. §2.790(d)1), classified information, or bath. Although these exhibits are
part of the decisional record of the proceeding, they are not publicly available. In
particular, all twelve chapters of the CEC FNMC Plan (App. Exh. i(d)) contain
proprietary information and, in adciton, Chapter 9 describes the clandestine
prevention program and is classified as confidential national security information.

The NRC Staff supported the position of the Applicant on contentions L
and M and presented the tesumony of a panel of witnesses made up of Donald
R. Joy and Bruce W. Moren. (Joy-Moran fol. Tr. 243.) Mr. Joy is & semor
physical scientist with the NRC ir the area of material control and accounting,
with experience in safeguards inspections of fuel fabrication facilities. He
helped write the Cominission’s regulations on maienial control and accounting
for enrichment facilities in 10 CF.R. §74.33 and the Staff guidance on those
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recuirements in Regulatory Guide 5.67 (1993). (Joy re L at 1, Antachment 1
foi. Tr. 243.) Mr. Moran is a program manager for national safeguards support,
Safeguards Office, in the National Security Programn Office of Martin Marietta
Energy Systems, Inc. As the Program Manager for an NRC contract to provide
technical assistance and an assessment of safeguards issues for liceasing uranium
enrichment facilities, he was one of the principal authors of NUREG/CR-5734,
“Recommendations to the NRC on Acceptable Standard Format and Content
for the Fundamental Nuclear Material Control (FNMC) Plan Required for Low-
Enriched Uranium Enrichment Facilities” (1991), and has substantial experience
in material control «ad accounting for DOE facilities. (Moran re L at | and
Atiachment 2 fol. Tr. 243; Moran Tr, 245.)

In support of contentions L. and M, the Intervenoi offered the testimony of
Helen M. Hunt, an independent consultant on nuclear safeguards who has written
exiensively on safeguards issues and served as an expert for the United States
Department of Energy. (Hunt at 1, 24 fol. Tr. 226.) The Applicant objected
to Ms. Hunt testifying on the grounds that she lacked the necessary factual
foundation to offer an expert opinmior on the sufficiency of the CEC safeguaris
provisions because she had not had access to any of the proprietary or classified
information on the CEC.

The genesis of the Applicant’'s objection to the testitnony of CANT's expert
witness was an earlier discovery dispute. In resolving that mauer, we found
that the Intervenor had waived its right to obtain the proprietary portions of
the CEC FNMC Plan and Physical Security Plan beciuse CANT refused to
participate in an in camera hearing session involving those documents. The
Intervenor took the position that, as a public interest organization with the
purpose of bringing important issues to public light. it would not participate
in closed hearings. See Memorandum and Order (Ruling on Discovery Disputes
Pertaining 10 Contentions L and M) ai 15-16 (July 8, 1992). Similarly, none of
CANT's attorneys or experts took the necessary steps under the Commission’s
regulations 10 obtain security clearances so that they couid have access to the
classified information concerning the CEC. See 10 CF.R. Pant 25. Accordingly,
neither Intervenor’s counsel nor Ms. Hunt had access to the Applicant’s classified
addendum 10 the CEC SAR (App. Exh. 1(b)), the CEC FNMC Plan (App. Exh.
1)), or the CEC Physical Security Plan (App. Exh. 1(f)). It was Ms. Hunt's
lack of knowledge of these materials that formed the bases for the Applicant’s
objection,

In response to the Applicant's objection, the Intervenor argued that Ms. Hunt
had sufficient facts about the CEC without resort to any classified information to
offer her expert opinion that the Commission’s safeguards regulations will not be
satisfied with the technology LES proposes. According to CANT, the Applicant
wis not employing tamperproof, continuous, online enrichment monitorieg and,
therefore, “both factually and legally,” the Applicant cannot comply with 10
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C.FR §74.33 without using such technology. (Tr. 216-18.) We overruled the
Applicant’s objection and admitted Ms. Hunt's prefiled direct testimony. In
so ruling, we indicated that, consistent with Rule 703 of the Federal Rules of
Evidence, the Applicant and the Staff could atterrpt to establish through cross-
examination the lack of factual foundation for Ms. Hunt's exp=«t opinion and
that we would decide the appropriate weight to give her testimony. (Tr. 225-26.)'

In resolving contentions L. and M, we initially turn to the case the Intervenor
seeks w build from Ms. Hunt's testimony. Because CANT's argument is
succinctly set out in its proposed findings, we address the argument it presents
there.

The Intervenor first asserts that in promulgating 10 CF.R. §74.33 the
Commission noted that the regulation * ‘was written with full consideration of
IAEA agreements. . . " 56 Fed. Reg. 55,991, 55,992 (October 31, 1991)" and
“[tthus, an MC&A program which does not comply with IAEA agreements
cannot comply with 10 CFR. §74.33." CANT's Clarified Proposed Findings

-

Pursuan: 0 the supulation of the parties, the following lotervenor exhibits pertinent 1o contentions L and M
m*oﬂudummduu Intervenor's Exhibit 1, lmernational Technology Programs Division, Martin
Muriotts Ensrgy Systems. Inc . Safeguards Trtaing Coumse, “Nuclear Matenal Safeguards for Ennchment Plants.
Par 4 o.mnmmm Diversion Scemanios apd IAEA Safeguards Activiiies.” Nov 1418,
tﬂ lterveror s Eahibit 2 P Ting and B Moran, “Matenial Control snd Accounting Reguirements for Uranium
Ennchment Facilities,” Proceedings of the 32nd Anril Meeting of the Instinute of Nuclear Materials Management,
Now Orleans, La, July 28-31, 1991 at 404-07, Inervenor's Exhibit 3, § Baker, B Dekker, P Friend, and K. Ide,
“Drevelopments in Safoguards as Applicable to Urenco's Enrichment Plants — An Operator's Perspective.” IAEA-
SM-A3300 (1994), intervenor's Exhibit 4. M Benedicr, T Piglord. and M. Levi, Nuclear Chemical Engineering
Sad-RS (2d ed 19B1). Intervenor's Exhibi 5, Intemational Technology Programs Division, Martin Maneta Energy
m o . mtm-ucm “Nuclear Matenial Safeguards for Ennchment Plants, Part 2 Cuscade
and Centrifuge Urazinm Hexafluonde,” Nov. 14-18, 1988, at 124-27, Imervenor's Exhibir 6,
CBC SAR Table 6 32 406 31110 15, 6.3-17, 6 320 (1991 ) intervenor's Exhibii 7, K. van der Meer, “Enrichment
Venification on UF_ in Low Pressure Process Pipes  An Application of the Two Geometry Method.” Froceedings
af the 1 1th Mlﬁ.!mmmsm;uraﬂﬂuwumndm:m Luxembourg, m»-mn
1989, w 17788, Intervenor s Exhibit 8, B Hum, “Effective Go/No Go Ennchment Measurements,” Proceedings
of the 1 3th ESARDA Symposium on Safeguards and Nuclear Matenal Managemeni, Avignon, France, May 14-16,
1991, & 36369, Imervenor Exiibit 9. A von Baeckmarn, “Implementation of IAEA Safeguards i Centrifuge
WM Proceedings of the Fourth International Conference on Facility Operariens- Safeguards
Interface. Alhuguergque, N.M 20-Cet 4 1991, &t 1ES-90; latervenor's Exhibit 10, T Packer, “Continuous
Md\'mmu WMMNhMWdQ(mMEUM
Plam,” Proceedings of the | 3th ESARDA Symposium on Safeguards and Nuclear Material Management. Avignon,
France, May 1416, 1991 at 171.76. Intervenor's Exhibit | |, P Evans and C Rutherford, “A Uramum Eanchment
Monitor for Surveiliance of o Smali Centrifuge Cascade,” Journal of Nuclear Materials Managemen: 34-39 (Apr
1989), tmervenor « Exhibet 12, President William Chinton, Address to the 48th Sesaion of the United Nations
Cienersl Assembly (Sept 27, 1993} Intervenor s Exhibit 13, H Hum, “Safeguards for Advanced Cis Centrifuge
Uranium Ennchment Plants " Proceedings of the 15th ESARDA Symposim on Safeguards and Nuclear Mazerials
Minagemient Rome, laly May 11-13, 1993, a1 27" 76, Intervenor's Exhibit 14, H Hunt, “Transparency of
National and Regional Safeguards Syswems.” Proceedings of the 34th Annual Meenng of the Institute of Nuclear
Marerials Managemens, Scottsdate, Anz . Jury 1821, 1993, a1 791, Intervenor's Exhibit 15, D. Drayer, D Mangan,
C Sonmier, and J Loven, “Authenticanon of Operstor-Designed Monitoning Sysiems.” Proceedings of the 30th
Anmsal Meeting of the Inttitute of Nuclear Materials Managemen:, Odando, Fla, July 912 1989 & 1044
49, Lwervenor's Exhibyt 16, C Johmson, “Da Transmussion Authentication Techmqgues for Use in Unattended
Surveiltance Systens,” Procevdings af the 10th Annual Meeting of the Instiute of Nucirar Materials Munagemen:,
Orlando, Fla, July 912, 198¢ a 1050-52, Intervencr's Exhubit {7 M Canty £ Makkila, and R Weh, “The Third
U S -Uerman Workshop on Near- Real Time Accountng for Reprocessing Plams. Journal of Nuclear Marerialy

Managemen: 14-15 (Feb 1992)
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of Fact and Conclusions of Law Pertaining to Contentions L. and M (Oct.
24, 1994) at 2. Next, the Intervenor asserts that the LES license application
is subject to the Agreement Between the United States of America and the
International Atomic Energy Agency for the Apphication of Safeguards in the
United States of America, Nov. 18, 1977, 32 US.T. 3062, that took effect
in 1980 as part of the implementation of the Treaty on the Non-Proliferation
of Nuclear Weapons, July 1, 1968, 21 US.T. 483. Citing article 72(b) of
the IAEA Agreement, the Intervenor claims that “this treaty provides that the
IAEA must be able 10 ‘make independent measurement of all nuciear material
subject to safeguards. . . ' CANT's PF at 2-3 citing 32 US.T. at 3082,
CANT then argues chat the Applicant’'s classified information concerning the
CEC safeguards provisions is irrelevant to evaluating compliance with JAEA
safeguards “because it does not pertain to the IAEA’s ability 1o independently
venify the absence of HEU production.” Id. at 4-5. According to CANT, only
continuous on-line enrichment monitoring of each CEC cascade will permit “the
IAEA 10 independently verify the absence of HEU production at the CEC.” Id. at
7. Similarly, CANT declares that only tamperproof monitors with authenticated
transmission to a central computer will permit “the IAEA . . . to be able to
independently detect unautherized patterns of valve manipulation which would
indicate possible HEU production.” /d. at 9.

CANT's entire argument fails, however, because it is footed on an erroneous
premise. The Intervenor misreads and misapprehends articie 72(b) of the IAEA
Agreemeist, which is the comerstone of its argument. Contrary 10 its assertions,
that IAEA provision does not, through the mechanism of allowing the IAEA
1o make independent measurements of nuclear material subject to safeguards,
mandate that the Applicant employ at its enrichment facility any particular design
configuration or any specific nardware in order to previde the IAZA with an
independent means of verifying that no HEU has been produced at the facility,

To make its argament, the Intervenor selectively quotes article 72(b) and adds
language 1o its description of the provision to convey the meaning that the IAEA
Agreement creates a design or hardware requirement. In describing article 72(b),
CANT states that “[ajmong other things, this treaty provides that the JAEA must
be able to ‘'make independent measurement of all nuclear material subject to
safeguards. . . " Id. &t 3-4 (first emphasis supplied). But the actual language
of article 72 conveys no such meaning. It states:

For the purposes specified in Articles 69 through 71 {dealing with ad hoc inspections, routine
inspections, and special inspections, respectively |, the Agency may

(a)  Examine the records kept pursuant 1o Artic” s 49 though 56,
(b)  Make independent measurements of all nuclear matenal subject to safeguards under
this Agreement;
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(c) Verify the functioning and calibration of instruments and other measuring and
control eguipment,

(d)  Apply and make use of surveillance and contanmwnt measunes. and

(e) Use other objective methods which have heen demonstrated to be technically
feasibie.

32UST. at 3082, The meaning of article 72 is further delineated by article 73,
which states:

Within the scope of Article 72, the Agency shall he enabled:

(@) To abserve that samples st key measurement points for matenial balance accoun-
tancy are taken in accordance with procedures which produce represeniative sam-
ples, o vbserve the freatment and analysis of the samples and 10 obtain duplicates
of such sampies,

(b)) To observe it the measurements of nuclear matenial ol key measurement points
for malerial balance sccountancy are representative, and to observe the calibration
of the instruments and equipment involved,

(¢) To make arrangements with the United States that, if necessary

(i)  Additional measurements are made and additional samples taken for the
Agency's use;

(i) The Agency's standard analytical samples are analysed,

(i) Approprisie absolute standards are used 1n calibrating instruments and other

equipment;

(iv) Other calibrations are carried ow,

(d) fo arunge 1o use its own equipment for independent measurement and survetllance,
and if so0 agreed and specified in the Subsidiary Arrangements to ammange 10 install
such equipment,

(€)  To apply us seals and other identifying snd tamper-indicating devices (o contain-
mens, if so agreed and specified in the Subsidiary Amangements, and

(f)  To make arrangements with the United States for the shipping of samples taken for
the Agency's use

Id. As ihe language of these provisions makes clear, the authority of the IAEA
pursuant to article 72(b) 1o make its own measurements of nuclear material
subject to safeguards does not translate into a requirement that a facility subject
1o IAEA inspection must employ a particular design or a specific kind of
hardware to provide the IAEA an independent and foolproof method of verifying
that no HEU has been produced at the facility, as the Intervenor asserts.
Further, the Intervenor's case is not advanced by its argument that because
the Commission's safeguards rule for enrichment facilities was written “with full
consideration of IAEA agreements,” an applicant’s MC&A program compliance
with the IAEA Agreement is central 1o its compliance with 10 CF.R. §74.33.
Although CANT is correct that the Commission issued the safeguards rule “with
full consideration of IAEA agreements,” 56 Fed. Reg. at 55992, contrary to
the Intervenor's claim the IAEA Agreement does not prescribe any particular
design configuration or specific hardware for the CEC 10 provide the IAEA
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an independent method of verifying enrichment production. Because CANT's
argument is based upon a misreading of the IAEA Agreement, the fact that
the Commission issued the safeguards rul: with full conside: “lon of the IAEA
Agreement provides no support for its position.

Indeed, in promulgating 10 C F R, § 74.33, the Commission expressly rejected
the suggestion of a commenter with close ties to CANT that it should require
that plant hardware be designed to permit and facilitate independent “go/no go”
verification of the absence of unauthorized enrichment. See CLI-92-7, 35 NRC
93, 103 n9 (1992). Similarly, the Commission rejected the suggestion that it
should require that an applicant consult with the IAEA on plant hardware design.
In the statement of considerations accompanying the final rule, it stated:

The Commussion does not believe that the suggesied hardware design 1. either necessary or
practical  Based upow its expenence with safeguarding SNM in licensed material activities,
the Commission is convinced that a proper MC&A program can provide adequate protection
against unauthorized enrichment, and assurance that shousd it occur, it will be detected in a
timely manner Therefore, the Commission does not believe it is necessary 10 impose such a
requirement. Furthermore, s it 1s the NRC's responsibility to heense the ennichment facility,
us requirements for protection of health and safety of the public and common defense and
security take precedence over IAEA nspection schemes and protocols. Nonetheless, these
MC&A requirements were developed cognicant of IAEA programs because the US 1s &
member country of JAEA and complies with the IAEA requirements  Consequently. the
wiggestion of the commenter 1s refused

56 Fed. Reg 55,991, 55,995 (1991).

That the Intervenor's reading of the IAEA Agreement is erroneous also
is evident from one of the Commission’s rulings in this proceeding. In the
notice imtiating the proceeding, the Commission provided that any subsequently
admitted party could seek reconsideration of the special licensing criteria that
the Commission stated would be applicable to the CEC. The Intervenor sought
reconsideration and, in its motion, complained of the lack of a safeguards
design criterion applicable to the CEC. It requested a design criterion for the
facility and its hardware conducive to the implementation of effective advanced
national and international safeguards techmques and procedures. CANT also
asked the Commussion to impose licensing standards that would ensure effective
monitoring of the CEC by the IAEA, including online ennchmeni monitoring
and etfective monitoring of all sampling ports, process valves, and flanges —
the subject of CANT's contentions L and M. CLI-92-7, 35 NRC at 102.

In denying the Intervenor's request for a saieguards design criterion, the
Commission stated that it already had addressed the need for safeguards against
unauthorized activities by issuing 10 CFR. §74.33. It also rejected CANTs
call for licensing standards requiring online enrichment monitoring and effective
monitoring of sampiing ports, process valves, and flanges. The Commission
indicated that the Intervenor's proposed licensing standards were “prescriptive”

172



and explained that, in promulgating the safeguards rule, it had made a reasoned
policy choice to regulate by performance-based standards for MC&A programs.
It added that “{I}icensees may, of course, choose or need to employ the CANT-
suggesied means to achieve an appropriate level of safeguards, however, those
means are not necessarily the exclusive solutions 1o meeting the Commission’s
performance requirements.” Id. at 104

The Commission’s statements denying CANT's reconsideration motion, taken
in conjunction with the statement of considerations accompanying the final safe-
guards rule, make it clear that the Intervenoi's reading of the IAEA Agreement
is not shared by the Commission. In promulgating the safeguards rule, the
Commussion remarked that the rule was written with full consideration of IAEA
agreements. Consistent with that statement, in denying CANT's reconsideration
motion the Commission could not have rejected the imervenor's suggesieu li-
censing standards on the ground that such standards were prescriptive, and hence
incompatible with the performance-based standards of the safeguards rule, if
those very same prescriptive standards were mandated by the IAEA Agreement.

Thus, as the Commission suggested, 10 CFR. §74.33 is fully consistent
with the IAEA Agreement and the Intervenor’'s reading of that Agreement is
erroneous. Contrary to CANT's assertions, the IAEA Agreement, and hence
the Commission's safeguards rule, simply do not impose on the Applicant a
requiremeni that the CEC must employ a particular design configuration or a
specific kind of hardware in order to provide the IAEA an independent and
foolproof method of verifving that no HEU has been produced at the facility.
Whether the Intervenor's position is viewed as a strictly legal argument that the
IAEA Agreement requires, as a matter of law, continuous online enrichment
monitoring and effective monitoring of sampling ports, process valves, and
flanges, or whether CANT's position is viewed as a factual argument that these
same methods are the uniy possible way to provide IAEA with an independent
method of verifying that no HEU has been produced at the facility, the arguments
fail because they are entirely based on CANT's incorrect assumption that
IAEA safeguards provisions provide the baseline requirements needed to comply
with NRC safeguards regulations. CANT's erroneous reading of the IAEA
Agreement renders its contentions L and M meritless,

As the foregoing discussion demonstraies, the adequacy of the Applicant's
safeguards measures to detect unauthorized production of ennched uraniumn must
be determined under the Commission’s safeguards rule. Pursuant 10 10 C. F.R.
§ 74.33(c X S), the CEC FNMC Plan must provide high assurance that the Appli-
cant's detection program will detect the unauthorized production of enriched ura-
nium. As previously indicated, the Intervenor's expert chose 1o forego reviewing
of the proprietary and classified information on the Applicant's safeguards pro-
gram. Additionally, the Intervenor took the position that such information was
irrelevant for determining compliance with what 1t believed (albeit erroneously)
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were the controlling IAEA safeguards requirements. Therefore, in providing her
analysis of the Applicant’s compliance with 10 CFR. §74.33(c)5) Ms. Hunt
lacked complete, accurate, factual information about the Applicant’s safeguards
measures and the design and layout of the CEC, including the classified adden-
dum to the CEC SAR (App. Exh. 1(b)), the CEC FNMC Plan (App. Exh. 1(d)),
and the CEC Physical Secuiity Plan (App. Exh. 1(f)). As a result, the guality
of Ms. Hunt's analysis was seriously impaired. For example, Ms Hunt did not
know how the CEC cemtrifuges are interconnected to form cascades, how the
cascades are controlled, or how many process valves are on each cascade. Sim-
ilarly, the Intervenor's expert did not know whether the CEC cascades can be
reconfigured and, if so, by what means, where the process valves are located, or
what measures LES will employ to control personnel access to the centrifuges.
(Tr. 231-36.) The proprietary and classificd information in the Applicant’s Ex-
hibits 1(b), 1(d), and I(f) are at the heart of the question of the adequacy of
the Applicant's safeguards provisions and indispensable to any determination of
whether the Commission’s regulations have been met. Without knowledge of
the relevaat facts, CANT's expert did not have a sufficient foundation to reach
an informed expert opinion on whether the Applicant’s safeguards provisions
provide high assurance of detecting the unauthonized production of ennched
uranivm. Hence, we can give Ms. Hunt's testimony no weight in considering
contentions L and M.

Turning to the merits of CANT's contention L, it asserts that continuous
online enrichment monitonng of all cascades, with minimum pipe diameters
of 110 millimeters to support it, is necessary to provide reasonabie assurance
that gas centrifuge equipment is not unlawfully diverted .» the production of
HEU. In responding to contention L, the Applicant’s expert witnesses, Mr.
LeRoy and Mr. Kraska, stated in their prefiled direct testimony that continuous
anline ennchment monitoning 1s not necessary to prevent diversion of centrifuge
equipment to the production of HEU at the CEC. (LeKoy-Kraska re L at 4, 12
fol. Tr. 194.) Mr. LeRoy indicated that the classified material in chapter 9 of the
CEC FNMC Plan describes the Applicant’s clandestine enrichment prevention
program. This program is multifaceted and provides a number of means of
preventing, detecting, and mitigating diversion of ennched uranium. (LeRoy-
Kraska re L at 10-11 fol. Tr. 194.)

Because the CEC FNMC Plan (App. Exh. 1(d)), the CEC Physical Security
Plan (App. Exh. 1(f)), and the classified addendum to the CEC SAR (App.
Exh. 1(b)) that detail the Applicant's safeguards provisions are comprised of
proprietary and classified information, and the Intervenor has chosen not to
review this vital information, no purpose would be served by filing separate
classified findings on CANT's contentions. It suffices to note generally that the
Applicant’s safeguards program works through the control of personnel access,
the control of enrichment equipment, the control of UF, systems operations,
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maintenance, testing, and the monitoring and inspection of UF, systems and UF,
usage and storage areas. Through these methods vanous clandestine scenarios
such as bawch recycling will be prevented from occurring at the CEC. (LeRoy-
Kraska re L at 13-14 fol. Tr. 194.) Mr. LeRoy concluded thai the Applicant’s
safeg uards measures, particularly the CEC design and the CEC FNMC Plan,
as well as the proposed procedures, operating pru ices, and administrative
programs for the facility, provide a high degree of assurance that clandestine
diversion of envichment will not occur at the CEC. (LeRoy-Kraska re L at
23 fol. Tr. 194.) Further, the NRC Staff’s expert witnesses, Mr. Joy and Mr,
Moran, stated in thewr prefiled direct testimony that continuous cnline enrichment
monitoring is not necessary to detect unauthorized enrichment. (Joy-Moran re
L at 7 fol. Tr. 243.) The Staff evalnated the Applicant’s safeguards provisions
and concluded that the CEC FNMC Plan provides the recuired assurance of
Getecting the unauthorized production of HEU at the facility and meets all NRC
regulatory requirements. (Joy-Moran re L at 6-7 fol. Tr. 243; Tr. 247 )

Based upon the testimony of the expert witnesses for the Applicant and the
Staff and the proprietary and classified information contained in Applicant’s
Exhibits i(h), 1(d), and I(f), we find that the CEC FNMC Plan meets the
regulatory requirements of the Commission’s safeguards regulations, particularly
J0CFR §7433(c)8). The Applicant kas met its burden on CANT's contention
L. and that contention cannot be sustained.

CANT's other safeguards contention, contention M, assernts that in order to
effectively preclude and detect production of HEU by batch recycling though
the misuse of sampling ports, process valves, and flanges, the CEC FNMC
Plan should require effective momitoring by reliable technical means, 1e.,
tamperproof controls, to track employee access o process connection locations.
The Applicant’s expert witnesses, Mr. LeRoy and Mr. Kraska, both testified that
the tamperproct devices called for by CANT in contention M are not necessary
to comply with the Commission's safeguards regulations. (LeRoy-Kraska re
M at 4 fol. Tr. 194; Tr. 256.) Access to sampling ports, valves, and flanges is
controlled at the CEC and the monitoring devices and methods employed by LES
for sampling ports, process valves, and flanges will provide the high assurance
required by 10 CFR. § 74 33(c)5) for detecting unauthorized production of
enriched uranium. (LeRoy-Kraska re M at 4, 8-9 fol Tr. 194.) Chapters 2, 6,
and 9 of the CEC FNMC Plan describe the devices, methods, and programs
for controlling sampling ports, valves, and flanges. Specifically, the classified
material in Chapier 9 contains, inter aha, the enrichment scenarios involving
sampling poits, valves, and flanges that will be detected and prevented by the
Applicant - program, including batch recycling. (LeRoy-Kraska re M at 8-11 fol.
Tr. 194,) Further, the NRC Staff witnesses, Mr. Joy and Mr. Moran, indicated
in thewr prefiled direct testimony that the Staff concluded that batch recycling
through the use of sampling ports, valves, and flanges has been adeguately
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addressed by the Applicant and that compliance with the CEC FNMC Plan will
provide adequate deterrence to, and detecton of, unauthorized production of
HEU. (Joy-Moran re M at 6-7 fol. Tr. 243.) Both Mr. Joy and Mr. Moran tesiified
that they were satisfied that the CEC FNMC Plan meets all NRC regulatory

requirements and provides the high assurance 1equired by the regulations. (Tr.
247)

Based on the testimony of the expert witnesses of the Applicant and the
Staff and the proprietary and classified information comtained in Applicant’s
Exhibits 1(b), 1(d), and 1(f), we find that the CEC FNMC Plan also meets the
requirements of 10 CFR. §74.33(c)5). The Applicant has met its burden or
CANT's contention M and that contention cannot be sustained.

v,

For the foregoing reasons, we conclude that the CEC Emergency Plan and
the C"EC FNMC Plan comply with the Commission’s applicable regulations and
that CANT’s contentions H, L, and M cannot be sustained. Pursuant to 10
CFR. §2760 of the Commission's Rules of Practice, this Partial Initial Deci-
sion will constitute the final decision of the Commission on these contentions
forty (40) days from the date of its issuance unless a petition for review is filed
in accordance with 10 CFR §2.786, or the Commission directs otherwise.
Within 1 “teen (15) days after service of this Partial Initial Decision, any party
may file a pettion for review with the Commission on the grounds specified
in 10 CFR. §2.786(b)4). The filing of a petition for review is mandatory in
order for a party to have exhausted its administrative remedies before seeking
Judicial review at the appropnate time. Within ten (10) days after service of a
petition for review, any party to the proceeding may file an answer supporting
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or opposing Commission review. The petition for review and any answers shall
conform to the requirements of 10 CFR. § 2 786(b)(2)-(3).

It is 5o ORDERED.

Rockwille, Maryland
April 26, 1996
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THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Moore
ADMINISTRATIVE JUDGE

Richard F. Cle
ADMINISTKATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

in the Matter of Docket No. 50-160-Ren
(ASLBP No. 95-704-01-Ren)

(Renewal of Facility

License No. R-87)

GEORGIA INSTITUTE OF
TECHNOLOGY
(Georgia Tech Research Reactor,
Atlanta, Georgia) April 30, 1996

The Atomic Safety and Licensing Board issues a Prehearing Conference
Order setting forth determinations made at a preheaning conference on April 24,
1996, including witness schedules and other matters bearing on the evidentiary
hearing scheduled to commence on May 20, 1996,

RULES OF PRACTICE: WITNESSES

The Rules of Practice do not permit particular Staff witnesses to be subpoe-
naed. But a licensing board, pursuant to 10 CFR. § 2.720(h)2), may, upon a
showing of exceptional circumstances, require the attendance and testimony of
named NRC personnel. Where an NRC employee has taken positons at odds
with those espoused by witnesses to be presented by the Staff, on matters at
issue in a proceeding, exceptional circumstances exist. The Board determined
that aiffering views of such matters are facts differng from those likely to be
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presented by the Staff witnesses and, on that basis, required the attendance and
testimony of the named NRC personnel.

THIRD PREHEARING CONFERENCE ORDER

On April 24, 1996, the Atomic Safety and Licensing Bo.wd conducted a
prehearing conference in Atlanta, Georgia (Tr. 834-914). Participating were
represenidtives of Georgia Institute of Technology (Georgia Tech or Applicant),
Georgians Againsi Nuclear Energy (GANE or Intervenor), and the NRC Staff.
This conference served many of the purposes described in 10 CFR. §2.757.
Following are the specific matters considered.

A. Witness Schedules

The Board approved schedules for the appearance of particular witnesses al
the hearing commencing on May 20, 1996. Previously, the Boaid had directed
the parties to present the names of all of their witnesses at the prehearing
conference. All of them did so.? Because much of Georgia Tech's case is
likely to be rebuttal testimony, Georgia Tech was given the authonity to identify
additional rebuttal witnesses following the testimony of GANE's witnesses,
{Georgia Tech in fact identified not only its direct witnesses but also certain
potential rebuttal witnesses.) The schedules for particular witnesses are as
follows:

1. Georgia Tech:

a. Dr RA. Karam May 29, 1996, 9:30 a.m.
b.  Dr. Nicholas Tsoulfanidis
2. Dr. Rodney lce
Rebuital — above witnesses plus:
d. Dr. BK. Revsin May 31, 1996, 9:00 a.m.
¢.  Dr. P. Michael O'Bannon (June 74, 9:30 am.,
f. Dr. Burnd Kahn if necessary)

2. GANE
a. RM. Boyd May 23, 1996, 9:00 a.m
b. Gienn Carroll May 21, 1996, 9:30 a.m.

" Notice of this conference, dated March 25. 1996, was putilished in the Federal Regisier of March 29, 1996, 61
Fed Rey 14,164

“Uae Apphicant and Saff filed witness hsts  GANE announced s withesses during the preheanng conference
(Tr K47-49)
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¢.  Dr. Brian Copcutt May 20, 1996, 1:00 p.m.

(May 21, 9:00 a.m,
if necessary)
d. John Galloway May 21, 1996, 1:00 p.m.
e. AR Long May 24, 1996, 9:0C a.m.
3. NRC Staff:
a. Panel A: May 22, 1996, 9:00 a.m.
Douglas M. Collins
Paul E. Fredrickson
Albert F. Gibson
George 8. Muzo
b. Punel B: May 30, 1996, 9:00 a.m.
Craig H. Bassett
Edward J. McAlpine
Marvin M. Mendonca
¢. Panel C: May 30, 1996, following
Alexander Adams, Jr. Panel B

Marvin M. Mendonca

B.  Subpoenas

As requested, the Board issued subpoenas 1. *wo GANE witnesses:  Mr,
Boyd and Dr. Copeutt. GANE also sought a subpoena ton Staff Inspector AR.
Long. GANE's response to Staff and Georgia Tech discovery, dated February
22, 1996, at 18-19. The Rules of Practice do not permit particular Starl witnesses
to be subpoenaed. 10 CFR. § 2.720(h)(1). GANE had earlier identifiid and
has now listed as one of its witnesses Ms. Long. Ms. Long was not includea in
the three panels of witnesses proposed to be presented by the Staff.

Notwithstanding the Board's lack of authonty to subpoena particular Staff
witnesses, the Board, pursuant to 10 C.F.R. § 2.720(h)2), may, upon a showing
of “exceptional circumstances, suck as a case in which a particular named NRC
employee has direct, personal knowledge of a material fact not known to the
witnesses made available by the [Staff] require the attendance and testimony of
named NRC personnel” (emphasis supplied). GANE has identified Inspector
Long as having taken positions at odds with other NRC personnel with respect
to the conduct of Georgia Tech management. GANE has stated in its response
to NRC discovery, dated February 22, 1996 (at %), that Ms. Long brought
a sex-discrimination suit against NRC “for chilling her investigation of the
Georgia Tech Research Reactor, complaining of a good old boy network that
was covering up Georgia Tech's mistakes.”
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GANE attached two newspaper articles (Attachment 6 of Discovery Re-
sponse) describing in more detail Ms. Long's views. GANE has also filed
a motion 10 compel, dated March 8, 1996, seeking Staff documents regarding
Inspector Long, and the Board in large part granted that motion.

The Staff took the position that one of its witnesses (Albert F. Gibson) was
well aware of the events about which Ms. Long would testify (Tr. 856) and that
the Staff’s selection of witnesses was adequate. The Board views this  ation
as comprising the exceptional circumstances referenced by the NRC ru. und 1t
regards differing views of the adequacy of Georgia Tech's management as facts
differing from those likely to be presented by the relerenced NRC witness.

According to GANE, Ms. Long “still has some questions about oversight
of Georgia Tech [by NRC]"” Diccovery Response, dated February 22, 1996,
at 2. Ms. Long's view of the facts thus can reasonab’ be expected to differ
significantly from views likely to be presented by the inspectors on NRC's
witness panels. As set forth in one of the newspaper articles attached to
GANE's February 22, 1996 discovery response (Attachment 6, Atlanta Journal-
Constiturion article), Ms. Long's disagreement with other NRC employees
concerned an alleged “breakdown in management controls” at Georgia Tech
~ the very issue raised by GANE in this proceeding. Accordingly, the Board
hereby requires the attendance and testimony of Ms. AR Long, on the schedule
set forth above.

C. Local Public Document Room

The Board has long urged the establishment of a Local Public Document
Room in the Atlanta, TGeorgia arca. See, e g, LBP-95-6, 41 NRC 281, 297-98
(1995). Effective Apnil 25, 1996, such a room was established, at the Decatur
Library, 215 Sycamore Street, Decatur, Georgia 30030 (telephone (404) 370-
3070). Hours of operation are 9:00 a.m. to 9:00 p.m. Monday through Thursday,
9:00 a.m. to 5:00 p.an. Friday and Saturday, and 1:00 p.m. to 5:00 p.m. Sunday.
Paper copies of files relevant to this proceeding (from 1985 to date) are present
at that location. (If any of the parties have questions concerning the Local Public
Document Room, they may call NRC at 1-800-638-8081.)

D. Limited Appearance Sessions

The Licensing Board previously announced that it would hold at least two
oral limited appearance sessions — a one-hour session on the opening day of the
hearing, from approximately 10:00 a.m. to 11:00 a.m. on Monday, May 20, 1996,
and a two-hour evening session, tentatively set for 7:00-9:00 on Wednesday,
May 22, 1996, At the conference, the Board confirmed that the evening session
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would be held on Wednesday, May 22, 1996, from 7:00 1o 9:00 p.m., at the
Studemt Center Theatre, Georgia Institute of Technology, Atlants, Cez:gia,
Board als: announced that, if there app cared ic be sufficient “aterest or demand,
it would hold a further session on Wednesday evening, May 29, 1996, from 7:00
to 9:00 p.m., at a location to be announced.

E. Marking of Exhibits

Exhibity are to be marked, at the time they are first identified for the record,
in numerical sequence for each party sponsoring them — e.g., GT [Georgia
Tech] Exh 1, GANE Exh. 1, Staff Exh. 1. Each party should bring eight
copies of each exhibit:  threr for the court reporter and one for each (other)
party and Licensing Board member. Parties are encouraged to Jistribute copies
of all exhibits to other parties at the outset of the initial evidentiary hearing
session. The Board aiso encouraged the parties to stipulate to the authenticity
and admission of as many exhibits as possible, as well as to past facts, where
agreed upon. Such steps could save much hearing tune. (Only the Staff, in its
list of witnesses, also identified docurients 1t would be presenting in its direct
case. The Board had not previously directed the parties to identify documents
of this type.)

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 30, 1996
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Cite as 42 NRC 183 (1996) DD-96-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T, Russell, Director

in the Matter of

ALL REACTOR LICENSEES
WITH INSTALLED THERMO-LAG
FIRE BARRIER MATERIAL April 3, 1966

By petitons dated September 26, 1994, from the Citizens for Fair Utibty
Reguiation and the Nuclear Information and Resource Service, dated Cctober 6,
1994, from the Maryland Safe Energy Coalition, dated October 21, 1994, from
the GE Stockholders' Alliance and Dr. D.K. Cinquemani, dated October 25,
1994, from the Toledo Coalition for Safe Energy, dated October 26, 1994, from
R. Beujan, dated November 14, 1994, from B. DeBolt, and dated December 8,
1994, from the Nuclear Information and Resource Service and the Oyster
Creek Nuclear Watch, Petitioners requested that the 1J.S. Nuclear Regulatory
Commussion (NRC) take action with regard to the use of Thermo-Lag material
by reactor licensees as fire barriers. Petitioners requested a variety of actions
including iminediate shutdown of reactors where Thermo-Lag materal is used.

In a Director’'s Decision issued on April 3, 1996, the Director of Nuclear
Reactor Regulation denied the relief sought by Petitioners. With regard to
the requested shutdown of operating faciliies using Thermo-Lag matenial,
the Director concluded that fire watches permitted by the WRC requirements
applicable to the facilites in question provided reasorable assurance of adequate
protection of public Hrzlth and safety. With regard to the remaining issues raised
hy Petitioners, the Director concluded that they are being addressed by licensees
in a manner that ensures adequate protection of public health and safety.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206

L. INTRODUCTION

By letter dated September 26, 1994, the Citizens for Fair 1'tility Regulation
and the Nuclear Information and Resource Service (NIRS ), by - ss release dated
Catober 6, 1994, the Maryland Safe Energy Coalition, by separaie letiers dated
October 21, 1994, the GE Stockholders’ Alliance and Dr. D.K. Cinguemani, by
letter dated October 25, 1994, the Toledo Coalition for Safe Energy, by letter
dated October 26, 1994, R. Benjan, by letier dated November 14, 1994, B,
DeBolt, and by letter dated Do~ .1 8, 1994, NIRS and the Oyster Creek
Nuclear Watch (the Petitioners) requected that the U.S. Nuclear Regulatory
Commussion (NRC) take action with regard to the use of Thermo-Lag by reactor
licensees and that their letters be treated as petitions pursuant to section 2.206
of Title 10 of the Code of Federal Regulations (10 CF.R. § 2.206).

The Citizens for Fair Unility Regulation and NIRS requested that

(1) Texas Utikities Electric Company (TU Electric), licensee of Comanche
Peak Steam Electric Station, Unit 1, perform additional destructive
analysis for Thermo-Lag configurations in proportion to the total
instalied amount of Thermo-Lag to determine the degree of “dry joint”
oceurrence;

(2) the hcensee perform fire tests on upgraded “dry joint” Thermo-Lag
configurations for conduit and cable trays to rate the barrier as a tested
configuration in compliance with fire protection regulations; and

(3) the NRC immediately suspend the Comanche Peak Unit | license
until the above corrective actions are taken.

The Maryland Safe Energy Coalition requested immediate shutdown ~f both
reactors at the Peach Bottom plant until the risk of fire near electrical control
cables due 10 combustible insulation 15 corrected.! Dr. Cinquemani and the
Toledo Coalition for Safe Energy requested that the NRC immediately shut
down all reactors where Thermo-Lag is used until it has been removed and
replaced. The GE Stockholders’ Alliance requested shutdown of all reactors
where Thermo-Lag is used until it has been removed and replaced with fire-
retardant material meeting NRC standards. R. Benjan requested immediate
shutdown of all reactors where Thermo-Lag 1s used. B. DeBoit requesied
shutdown of all reactors in which Thermo-Lag 1s used untl it has been removed
and replaced. NIRS and the Oyster Creek Nuclear Watch requested that NRC
immediately suspend GPU Nuclear Corporation’s (GPUN's) operating license

" The pention subnutied by the Maryland Safe Energy Coaliton expressed several coucerns in addition to the
fire hazand tnswe  These other issues, that s, other than the fire hazard issue. will be the subject of a separate
Dnrector s Decision
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for Oyster Creek Nuclear Generating Station (OCNGS) until GPUN removes
Thermo-Lag fire barrier material and replaces it with a compeiitive product that
meets current NRC fire protection regulations.

As a basis for their requests concerning Thermo-Lag 330-1 fire barmier
upgrades, the Citizens for Fair Utility Regulation and NIRS Petitioners siated

that:
(1

2)

3)
(@)

(5)

6)

(N

(8)

The licensee’s records on the original installation of Thermo-Lag
fire barriers on conduits and cable trays indicate that its contractor
foliowed specifications for prebutiering ail joints.

NRC Insp.ction Reports 50.455/93-42 and 50-446/93.42 found,
based on destructive analysis documents, that a concern did exist
where Thermo-Lag conduit joints fell apart easily and did not appear
to have any residual matenal of a buttered surface, indicative of a
The “ary joint” deficiency appeared in Room |15A and other areas
of the unit,

The licensee directly contradicts an NRC inspector’s findings that
were determined in part by destructive analysis.

The “dry joint” or absence of prebuttering of Thermo-Lag panels can
be determined only by destructive analysis and cannot be determined
by a walkdown visua! inspection,

The findings repoited in the Comanche Peak Unit 1 Region IV Inspec-
tion Reports 50-455/03-42 and 50-446/93-42, based on the limited
amount of destructive analysis conducted at the unit, constitute a sub-
stantial documentation of installation deficiencies found in Thermo-
Lag fire barriers as documented in NRC Information Notice (IN) 91-
79, “Deficiencies in the Procedures for Installing Thermo-Lag Fire
Barrier Matenals,” December 6, 1991, and IN 91-79, Supplement 1,
“Deficiencies Found in Thermo-Lag Fire Barrier Installation,” August
4, 1994,

Neither the NRC nor the industry, by its agent Nuclear Energy
Institute (NEI), nor a utility, have conducted fire tests on dry-fitted or
“dry joint" upgraded configurations of Thermo-l ag 330-1,

The presence of “dry joint” upgraded configurations in Comanche
Peak Unit 1 constitutes an untested application of Thermo-Lag fire
barriers.

As a basis for the requests concerning Thermo-Lag 330-1 fire barrier up
grades, the Maryland Safe Energy Coalition stated that the manufacturer of the
flame retardant (Thermo-Lag insulation) was indicted on criminal charges (of
falsifying tests of the effectiveness of the insulation as a fire barrier), and fire
near the electrical control cables, due to combustible Thermo-Lag insulation,
could cause a catastrophic meltdown.



As the bases for their requests, Dr. Cinquemani, the Toledo Coalition for Safe
Energy. the GE Stockholders’ Alliance, and R. Benjan stated either individually
or collectively that:

(h

2)

(3)
(4)
(5)

(6)

(7

(8)

9)

The widespread use of Thermo-Lag in more than seventy reactors
presents a safety crisis.

The NRC has known since 1982 that Thermo-Lag fails NRC perfor-
mance standards for material that protects vital electrical cables for
ampacity rating and fire resistance.

Thermo-Lag has failed not only NRC tests, but almost all other
independent tests,

Thermo-Lag 1s combustible, contrary to NRC regulations, and is an
ineffective fire barrier.

The use of Thermo-Lag could lead to shorts, to failure of the cables
in an emergency, and to fire.

Thermo-Lag is fauity in that fraudulent ampacity raungs allowed
utilities to use smaller cable than permitted by design requirements,
causing the cable to overheat and its insulatior w0 deteriorate.

The NRC has stated that fire at some nuclear power plants can
contribute as muck as 50% of the risk to a core mehdown, and
a typical reactor will have three to four significant fires during its
licensed lifetime.

Thermal Science, Inc. (TSI), the manufacturer of Thermo-Lag, and
its President were indicted by a Federal Grand Jury on seven criminal
charges related to conspiracy to defraud the U.S. government in regard
to the effectiveness of Thermo-Lag.

The hourly fire watches at the Davis-Besse Nuclear Power Plant
operated by Toledo Edison do not replace fire barrier material and
do not prevent fires.

As the bases for his request, B. DeBolt stated that Thermo-Lag fails to
meet NRC regulations concerning combustibility and that the manufacturer
of Thermo-Lag was indicted for defrauding the government and the utilities.
Among the many bases for their request, NIRS and the Oystes Creek Nuclear
Watch stated that:

(n

(2)

Southwest Kesearch Institute (SwRI) conducted fire tests on Thermo-
Lag 330-1 specimens for GPUN and reported that all specimens
ignited approximately 2 seconds after being inserted into the furnace
and farled specified criteria because of flaming after the first 30
seconds of testing, an outside temperature rise higher than 30°C, and
a weight loss of 50%.

GPUN's operation of OCNGS with knowledge of the SWRI report
1s an example of GPUN's reckless disregard for fire protection and
public safety.
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(3)

(4)

(%)

(6)

(7

(%)

9)

(10

in the event of fire, Thermo-Lag is likely to fail its intended function
of protecting vital electrical cables running from the control room to
plant safety systems used to shut down the reactor.

Current installavions of Thermo-Lag are likely to fail in less time than
1 hour (when smoke detectors and automatic spankler systems are
present) or 3 hours (when there are no fire detection and suppression
systems) that NRC regulations require for fire barniers to withstand
fire.

The NRC Inspector General issued a report in August 1992 condemn-
ing NRC's handling of the Thermo-Lag 1ssue and documenting the
NRC Staff's failure to understand the scope of the problem.

In April 1994, Industrial Testing Laboratories and its President plead-
ed guilty to five felony counts of aiding and abett'ne the distribution
of falsified test data.

On September 29, 1994, the US. Department of Justice issued a
seven-count indictment against the manufacturer of Thermo-Lag and
its Chief Executive Officer for willful violations of the Atomic Energy
Act, conspiracy to conceal material facts, and making faise siatements
to defraud the United States in connection with $58 million in fire
barrier material.

GPUN has known since at least August 11, 1992, that Thermo-Lag
330-1 as a structural base material 1s combustible and that GPUN
was in violation of Appendices A and R 1o 10 CF.R. Part 50 and the
NRC Standard Review Plan, NUREG-0800

GPUN fatled to repont the SWRI test results in response to a re-
quest for additional information regarding Generic Letter (GL) 92-
8 (“Thermo-Lag 330-1 Fire Barners™) of February 10, 1994, when
asked to describe the Thermo-Lag 330-1 fire barners installed as re-
quired to meet 10 CFR, Part 50, Appendix R.

Continued reliance on fire watches at OCNGS 15 an unreasonable
and unnecessary hazard to the public health and safety because of an
inoperable fire protection system for safe shutdown of the reactor and
installed combustible matenial on the shutdown systems,

On November 7, 1994, 1 informed the Citizens for Fair Utility Regulation and
NIRS that the request for an immediate suspension of the Comanche Peak Unit
I operating license was denied. On December 2, 1994, 1 informed the Maryland
Safe Energy Coalition that the request for an immediate shutdown of the Peach
Bottom plant and for an immediate suspension of the Peach Bottom license
was dented. On December 15, 1994, 1 informed the GE Stockholders Alliance,
Dr. DK. Cinquemani, the Toledo Coalition for Safe Energy, and R. Benjan
that the immediate suspension of the operating licenses of all reactors where
Thermo-Lag 1s used was denied. On January 3, 1995, | informed NIRS and
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the Oyster Creek Nuclear Watch that the immediate suspension of the OCNGS
operating license was denied. On January 19, 1995, 1 informed B. DeBolt that
the request for immediate suspension of the operating licenses of all reactors
in which Thermo-Lag is used was denied. The decisions were based on the
following:

(1) The Staff is addressing deficiencies in fire barniers constructed with
Thermo-Lag materiz] as part of a Commission-approved action plan
and has issued several bulletins and a generic letter to the nuclear
industry to provide information and guidance.

(2) Fire barrier systems constructed with Thermo-Lag have been identi-
fied and declared inoperable.

(3) Compensatory measures (fire watches) approved by the NRC have
Additionally in the above correspondence, all Petitioners were informed that the
petitions were being treated pursuant to section 2.206 and had been referred to
this office for action pursuant to section 2,206 of the Commission’s regulations
and that appropriate action would be taken within a reasonable time.

For the reasons stated below, the petitions have been denied.

II. BACKGROUND

The picture painted by the Petitioners of inaction by the NRC Staff in
responding to the issues presented by the use of Thermo-Lag is at odds with the
facts. A review of the chronological development of the issues shows that the
NRC Staff has beon working diligently to resolve the issues wnd has consistently
sought 1o ensure that there is adequate protection of the public health and
safety. It is also inaccurate to contend that Thermo-Lag generic deficiencies
have been known since 1982, As can be seen from the following information,
the development of the Thermo-Lag i1ssue has been evolutionary. Reports of
problems regarding Thermo-Lag began to surface in the late 1980s when Gulf
States Utilities, the licensee for River Bend Station, discovered some cracks and
wear damage due to installation deficiencies (Licensee Event Report 87-005,
March 25, 1987) and declared the material inoperable as a fire barner. The
licensee further discovered that stress skin was missing on all 3-hour Thermo-
Lag fire barriers in the turbine building as a result of an installation error. In a
series of plant-specific tests performed by Gulf States Utilities in 1989, Thermo-
vag barriers failed 1o meet the fire endurance test acceptance criteria. Gulf
States Utihities categorized all 1-hour and 3-hour barriers as indeterminate and
implemented compensatory measures in the form of fire watches. Other isolated
plant-specific fire protection problems had been found during NRC inspections
at various utilities as early as 1982 and had been acted on by the NRC Staff.

188



These problems were treated as plant-specific issues and were not considered as
indications of genenic probiems.

In February 1991, the NRC received allegations that Thermo-Lag did not
provide fire protection for electrical cables as claimed by the vendor. In
responsc, in May 1991, the NRC visited River Bend Station to review the
installation procedures and the failed fire endurance tests and concluded that a
genenic concern existed with 30-inch-wide cable trays. The NRC alerted the
industry of the results of the test failures in IN 91-47, “Failure of Thermo-Lag
Fire Barrier Matenial 1o Pass Fire Endurance Test,” August 6, 1991.

In June 1991, the Office of Nuclear Reactor Regulation (NRR) established a
special review team to investigate the safety significance and generic aprlicabil-
ity of technical issues regarding allegations and operating experience concerning
Thermo-Lag fre barriers. In its final report, which was issued with IN 92-46,
“Thermo-Lag Fire Barrier Material Special Review Team Final Report Find-
ings, Current Fire Endurance Testing, and Ampacity Calculation Errors,” June
23, 1992, the special review team reached the following conclusions:

e The fire-resistive ratings and the ampacity derating factors for the
Thermo-Lag fire barrier system were indeterminate.

e Some licensees had not reviewed and evaluated the fire endurance
test results and the ampacity derating test results used as the licensing
basis for their Thermo-Lag barriers to determine the validity of the
tests and the applicability of the test results to their plant designs.

* Some licensees had not reviewed the Thermo-Lag fire barriers in-
stalled in their plants to ensure that they met NRC requirements and
guidance, such as that provided in GL 86-10, “Implementation of Fire
Protection Requirements,” April 24, 1986,

o  Some licensees used inadequate or incomplete installation procedures
during the construction of their Thermo-Lag barriers.

After the special review team completed its charter, the NRC Staff prepared
an action plan that provided a process to resolve technical issues identified with
Thermo-Lag fire barrier sysiems. The NEI, formerly the Nuclear Management
and Resources Council (NUMARC), agreed to coordinate industry efforts to
resolve the i1ssues.

In regard to the Petitioners’ allegations of NRC's inaction in responding to
the issues presented by the use of Thermo-Lag, the significant progress made
by the NRC Staff and the nuclear reactor licensees in resolving Thermo-Lag
issues speaks to the contrary. The NRC Staff has issued a number of generic
commurications related to Thermo-Lag, which include the following:

(1) Two bulletins: BUL 92-01, “Failure of Thermo-Lag 330 Fire Bar-
rier System to Mamtain Cabling in Wide Cable Trays and Small
Conduits Free from Fire Damage.” June 24, 1992; and BUL 92-01,
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Supplement 1, “Failure of Thermo-Lag 330 Fire Barner System to
Perform Its Specified Fire Endurance Function,” August 28, 1992,

(2) Two generic letters:  GL 92-08, “Thermo-Lag 330-1 Fire Barriers,”
December 17, 1992, and GL 86-10, Supplement |, “Fire Endurance
Test Acceptance Criteria for Fire Barrier Systems Used to Separate
Redundant Safe Shutdown Trains Within the Same Fire Area,” March
25, 1994,

(3) Twelve information notices:  IN 91-47; IN 91-79; IN 91-79, Supple-
ment 1; IN 92-46; IN 92-55, “Current Fire Endurance Test Results for
Thermo-Lag Fire Barrier Material,” July 27, 1992; IN 92-82, “Re-
sults of Thermo-Lag 330-1 Combustibility Testing,” December "5,
1992, IN 64-22, “Fire Endurance and Ampacity Derating Test Re-
sults for 3-Hour Fire-Raed Thermo-Lag 330-1 Fire Barriers,” March
16, 1994, IN 94-86, “Legal Actions Against Thennal Science, Inc.,
Manufacturer of Thermo-Lag,” December 22, 1994; IN 95-27, “NRC
Review of Nuclear Energy Institute, Thermo-Lag 330-1 Combustibil-
ity Evaluation Methodology Plant Screening Guide,” May 31, 1995;
IN 95-32, “Thermo-Lag 330-1 Flame Spread Test Results,” August
10, 1995; IN 95-49, “Seismic Adequacy of Thermo-Lag Panels,” Oc-
tober 27, 1995, and IN 94-86, Supplement 1, “Legal Actions Against
Thermal Science, Inc., Manufacturer of Thermo-Lag,” November 15,
1995.

The NRC Staff, the nuclear industry, and others have expended much time
and many resources to address and resolve the Thesmo-Lag 1ssues. The NRC
Swffl developed comprehensive fire test guidance and acceptance criteria and
worked with industry to improve existing ampacity test procedures. The NRC
Staff and industry performed about 100 fire endurance and ampacity derating
tests of Thermo-Lag fire barner materials and full-scale test assemblies. The fire
endurance tests established the limitations and the true fire-resistive capabilities
of certain Thermo-Lag fire bammer confignrations, without relying on the fire
endurance test data supplied by TSI, the manufacturer of Thermo-Lag. On the
basis of some of these tests, the NRC Staff concluded that existing Thermo-
Lag bamriew could be upgraded with some additional Thermo-Lag material
to satisfy NRC regulations. Precluding all use of Thermo-Lag matenals for
current and future fire barrier instaliations would remove a realistic option
for resolving safety issues. Therefore, the NRC Staff does not object 1o the
use of Thermo-Lag in specific applications, where, through upgrades NRC
requirements are satisied. The NRC Staff issued three requests for additional
information (RAls) regarding Gl. 92-08 1o each licensee using Thermo-Lag to
obtain imformation on the specific Thermo-Lag matenal insta'led at each plant.
The NRC Staff reviewed and approved comprehensive Thermo-Lag fire barrier
programs proposed by TU Electric for Comanche Peak Steam Electric Station,



Unit 2, and by Tennessee Valley Authority (TVA) for Watts Bar Nuclear Plant,
Unit 1, which atiests 10 the fact that Thermo-Lag barriers can meet NRC fire
protection guidelines and requirements. The NRC Staff completed toxicity tests
of Thermo-Lag material. The NRC Staff and the industry completed chemical
composition, combustibility, and flame spread tests of Thermo-Lag materials.
Finally, the NRC Staff reassessed previous technical conclusions to determine
the extent to which the NRC Staff and industry relied on information supplied
by TSI to reach these conclusions. The Staff had concerns about the reliability
of information and data supplied by TSI that have been or could be used to
make judgments regarding Thermo-Lag materials. The NRC Staff identified
and categorized the issues and previovs conclusions and used the results of the
industrywide testing program regarding the chemical composition of Thermo-
Lag, as discussed below, to determine if the in-plant Thermo-1 20 muaterials were
consistent. The results of this reassessment indicated that previous technical
conclusions were vahid independent of the information provided by TSI The
Staff therefore concluded that additional action to reassess the issues or reverify
the previous conclusions was not needed.

The NEI testing program on the chemical composition of Thermo-Lag an-
alyred samples from eighteen utilities representing twenty-five nuclear power
plants. The samples represented Thermo-Lag material manufactured between
1984 and 1995. NEI performed pyrolysis gas chromatography evaluation of
169 samples to assess organic chemical composition and performed energy-
dispersive x-ray spectroscopy of 33 samples to assess inorganic chemical com-
position. On the basis of the tests, NEI concluded that (1) all of the samples
contained the consticuents identified by TSI as essential to fire barrier perfor-
mance; (2) the composition of the samples was consistent, and (3) the test results
provided a basis on which to close NRC questions about chemical composition
and product consistency and for utility use of generic test data relative to fire
endurance ratings, flame spread, heat release, ampacity derating, and other ma-
tenial properties.

The NRC Staff test program on the chemical composition of Thermo-Lag was
conducted by the National Institute of Standards and Technology (NIST) during
1992 and 1995, NIST analyzed twenty-one samples that were either collected
by the Staff during site visits to plants and test laboratories or provided by TVA,
Uulf States Utilities, Commonwealth Edison Company, and NEI. The analysis
included elemental and ammonia analysis, pyrolysis, gas chromatography, mass
spectrometry, and x-ray fluorescence. These analytical techmiques indicated that
all of the samples were similar in their bulk chemical composition. These results
were consistent with the results of the NEI chemical testing program pertaining
to the chemical composition and uniformity of Thermo-Lag

Industrywide progress has generally been commensurate with the complex-
ity of the plant-specific 1ssues and the amounts of Thermo-Lag installed a1 the
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individual plants. Several licensees have initated programs to replace Thermo-
Lag and are performing plant-specific tests of other fire barrier materials such as
Mecatiss (Florida Power & Light for Crystal River Unit 3) and Darmat KM-1
(Carolina Power & Light for Brunswick, IES Utilities for Duane Arnold Energy
Center, Commonwealth Edison Company for LaSalle County Station, and North-
e States Power Company for Praine Island Nuclear Generating Plant). The
NRC Staff is reviewing the plant-specific fire endurance test programs and has
recently approved the plant-specific apphication of Darmatt KM-| fire barrier at
the LaSalle plant. The remaining licensees have submitted (o the NRC Staff de-
tailed plans and schedules for resolving the issues at their plants. Most licensees
are pursuing a combination of such options as upgrading existing Thermo-Lag
fire barriers (o meet NRC fire barrier requirements, replacing Thermo-Lag fire
barners with another type of fire barrier, reducing or eliminating reliance on
Thermo-Lag fire barners by relocating equipment and cables and by postfire
safe-shutdown reanalysis, installing additional fire protection features such as
automatic sprinkler systems, and requesting configuration-specific exemptions
when such exemptions are allowed by NRC regulations and are technically jus-
tified to provide a level of safety equivalent to that prescribed by the regulations.
The NRC Staff has completed its review of the plans for resolving fire protec-
tion issues that were proposed by most of the licensees. As with any issues
as techmically complex, challenging, and resource intensive as those presented
by Thermo-Lag barners, some plant-specific questions remain. However, the
number of issues has steadily dechined. The NRC Staff and the hicensees will
continue to address the residual questions on a case-by-case basis as they arnse,
and the NRC Staff will continue 10 follow up with individual licensees on their
corrective actions, as appropriate. Every hcensee with Thermo-Lag fire barniers
will continue to maintain NRC-approved compensatory measures, such as fire
watches, until its permanent corrective actions are implemented. Therefore, the
public health and safety are protected.

The NRC's “defense-in-depth™ fire protection concept relies on protecting
safe shutdown functions by achieving a balance among three echelons or levels
of protecuion, which are (1) fire prevention activities; (2) the ability to rapidly
detect, control, and suppress a fire; and (3) | hysical separation of redundiit
safe shutdown functions. Weaknesses found tn one arca may be dealt with
by enhancing the protection capabilities of the remaining arcas® The NRC
foresaw cases in which fire protection features would be inoperable and required
heensees, through technical specifications or approved fire protection plans
controlled by heense conditions, to provide compensaton for the deficient
condiion. The concept of aliowing alternative actions to compensate for an

e “defense-in-depth ' concept s detmiled i the NUREG-OR00, “NRC Standard Review Plan " §9 5 1. “Fire
Protection Program.” at 95 1.10
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noperable condition or component is used in various programs associated with
the operation of nuclear power plants and has long been an integral part of NRC
regulatory requircments.’

The fire endurance test results contained in NRC BUL 92-01 and NRC
BUL 92-01, Supplement 1, confirmed that certain Thermo-Lag fire barrier
configurations compromise one fnoct of the fire protection defense-in-depth
concept. In response to NRC BUL ' 01 and its supplement, the licensees for
plants using Thermo-Lag fire barriers cstablished fire watches in accordance with
their technical specifications or license conditions as a compensatory measure.
Fire watches are personnel trained by the licensees (o inspect for the contiol of
ignition sources, fire hazards, and combustible materials; to look for signs of
incipient fires, to provide prompt notification of fire hazards and fires; and to
take appropriate actions 1o begin fire suppression activities. Generally, therefore,
by providing additional fire prevention activities through enhanced detection
capabilities to find fire hazards and in the case of a fire, augmented suppression
activities before a barrier's ability to endure a fire 1s challenged, fire watches
compensate for degraded fire barriers.

The NRC Sta has carefully evaluated the issues associated with continued
use of Thermo-Lag mutenial, including the use of fire watches to compensate for
any degradation in the effectiveness of required fire barriers. Such compensatory
actions provide an adequate level of fire protection without an undue nsk to
the health and safety of the public Licersees have established fire watches to
compensate for degraded and possibly inoperable fire barmors. Also, licensees
rely on a defense-in-depth concept that incorporates multiple safety measures.
Automatic fire detection and suppression systems are provided in most areas that
have safe shutdown equipment. Trained fire brigades are required 24 hours a
day at all plants. All areas that have safe shutdown equipment have manual fire
suppression features. Fuels that can feed a fire and ignition sources to start a fire
are controlled  The combination of fire watches and the defense-in-depth fire
protection features provides an adequate level of fire protecuon until licensees
implement permanent corrective actions.

Taken together, these factors represent an adequate means of fire protection
at the plants using Thermo-Lag to ensurc, with margin® that operation can
be conducted without an undue risk to the health and safety of the public.
Nevertheless, with these considerations in mind, the NRC Staff addressed below
the Peutioners' specific concerns 1o demonstrate that no substantial health and
safety 1ssue has been rased.

SNRC GL 9118 “Information 10 Licensees Regarding Two NRC Manual Sections on Resolution of Degraded
wnd Nonconforsung Conditions and Operability, * 1ssued November 7. 1991 and NRC Inspecrion Maaual. Part
9900, “Resolution of Degraded and Nonconforming Conditions.” issued October 31 1991

“The fuct that Thermo-Lag barners. as instalied. will provide protection “or some period of time is supported
by, among others, the fire endurance test resulis documentad in IN 9255
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Il RESPONSE TO SPECIFIC CONCERNS

The Petitioners alleged that

(1) The NRC has been slow to enforce its own regulations,

(2) Fire watches do not replace fire barriers and continued reliance on
fire watches is an unreasonable and unnecessary hazard 1o the public
health and safety because of an inoperable fire protection system for
safe shutdown of the reactor and installed combusiible material on
the shutdown systems.

(3) Utilties are in violation of NRC requirements because Thermo-Lag
15 combustible and could contribute to a fire instead of protecting
from i, and, in spite of the danger, the NRC allows continued use of
Thermo-Lag.

(4) Faulty ampacity ratings could result in the use of inappropriate cables,
which, if undersized, could overheat and cause its insulation to
deteriorate,

(5) The licensee for Oyster Creek did not report to the NRC its findings
regarding the combustibility of Thermo-Lag.

(6) The Thermo-Lag barriers have been improperly installed at Comanche
Peak Unit 1, which contributes further to the poor performance of
Thermo-Lag.

The NRC Staff acknowledged and has stated that certain Thermo-Lag fire
barnier configurations have failed to demonstrate the ability to perform their fire
resistance functions. In this regard, the NRC Staff, in BUL 92-01, Supplement
I, has stated that Thermo-Lag fire barriers should be treated as inoperable
until licensees can declare the fire barriers operable on the basis of successful,
applicable tests. Given the foregoing deficiencies identified for Thermo-Lag, the
NRC Stafi concluded that compensatory measures are necessary until a licensee
can declare fire barners operable on the basis of applicable tests that demonstrate
successtul barrier performance.

The Petitioners also asserted that (1) the NRC should have protected the
public and not Rubin Feldman, the President of the company manufacturing
Thermo-Lag, and (2) public safety has been compromised by NRC's seeming
comphicity with utilities.”

* These statements could be interpreted as the appearance of unwarranted favontsm toward the manufacture:
of Ttermo-Lag and comphoity with uul Theret, the p were referved 10 the NRC Office of the
Inspector Genernl
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A. Regulatory Compliance

The NRC Staff acknowledges that certain fire endurance tests have demon-
strated that Thermo-Lag barriers may not meet the fire endurance rating criteria
set forth in section I11.G of Appendix R to 10 C.F.R. Part 50. This acknowledg-
ment does not mean, however, that there no longer is *easonable assurance of
protection of the public health and safety or that such actions as the shutdown
of 2ll reactors using Thermo-Lag and the suspension of Comanche Peak, Peach
Bowom, zad Oyster Creek operating licenses are warranted.

It should first be noted that Appendix R, which sets forth criteria for specific
fire protection features 1o protect safe shutdown systems, is applicable only
to facilines that commenced operation prior to 1979. Facilities commencing
operation on or after January 1, 1979, although not bound by Appendix R,
generally are bounc by licensing commitments to foilow the caeria set forth in
Appendix R through license conditions.®

Even assumning that all of the plants in which Thermo-Lag is installed and
that commenced operation prior to 1979 are not i compliance with Appendix
R, it does not follow that the failure to comply with a regulation indicates the
absence of adequate protection. The Commussion has explained that

[While 1t 15 true that compliance with all NRC regulations provides reasonable assurance of
adequate protection of the public health and safety, the converse 15 not correct. that falure 10
comply with one regulation or another is an indication of the absence of adequat: profectton.
at least in a situation where the Commission has reviewed the noncompliarce and found that
it does not pose an “undue risk” (o the public health and safety

(Ohio Citizens for Responsible Energy. DPRM-38-4, 28 NRC 411 (1988).)

All the plants using Thermo-Lag have instituted fire watches as required
by their action statements regarding inoperable barriers contained in their
techmical specifications or fire protection programs subjeci to license conditions.
Generally, action statements provide aliernative remedial actions to shutting
down a plant when limiting conditions for operation are not met. Compliance
with the required remedial actions provides reasonable assurance that the public
health and safety 1s protected notwithstanding the plant’s continued operation
and its fatlure 1o meet the respective limiting condition for operation. Here, since
all of the plants using Thermo-Lag have implemented the required fire wetches
in accordance with plant-specific requirements, their continued operation does
not pose an undue risk to the public health and safety.

i addhnion, Mnamy buted number of plants that commenced operation on or afier January |, 1976, that
e mot subject . conditions but whose hicensees have made commitments to comply with NR(
fire protection tqunmm wnchuding sevtion 111G of Appendis R The NRC is elevating these commitments to
lirmnse condiions
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The Petitioners assert that fire watches do not replace fire barriers and
continucd reliance on fire watches is a hazard to public safety. Tue NRC Staff
acknowledges that fire waiches do not replace fire bammers. However, as will
be discussed in greater detail fater in this Decision, fire watches are judged by
the NRC 10 be acceptable compensatory measures and are legally sanctioned
remedial actions based on 10 CFR. §50.36(c)”

In sum, notwithstanding the failure to he rable fire barriers meeting
the fire endurance rating criteria specified © cuon IILG of Appendix R,
a plant is not necessarily unsafe to continue operanon. To the contrary, fire
walches are judged by the NRC to be adequate remedial measures that provide
reasonable assurance thai the public health and safety is protected. By reasc» of
comphiance by all facilities using Thermo-Lag with their technical specifications
or fire protection program action statements requiring the implementation of fire
wilches, protection of the public health and safety is still reasonably ensured for
such plants. Because the Commission has discretion regarding enforcement of
its regulations, and given the circumstances here in which no significant health
and safety issues have been raised, enforcement action of the nature requesied
by the Petitioners 1s not warranted.

B.  Ability of Fire Watches to Compensate for a Degraded Barrier

One of the Petitioners’ allegations is that the measures taken by licensees
1o compensate for degraded barmier conditions, specifically fire watches, are not
adequate 10 protect the public health and safety. The Petitioners have questioned
the continued reliance on fire watches in the light of an inoperable fire protection
system for safe plant shutdown and the combustibility of Thermo-Lag. In
addition, the Petitioners claim that a fire watch does not replace a fire barrier in
that fire waiches are not preventive,

Despite the acknowledged shortcomings identified with certain Thermo-Lag
fire barriers and after fully considering the arguments presented by the Petitioners
regarding the ability of fire watches to provide adequate compensation, the NRC
Staff has determined that compensatory measures using fire watches are adequate
and acceptable tc ensure public health and safety until permanent corrective
measures are implemented.

The use of fire watches in instances of degraded or inoperable barriers is an
integral part of NRC-approved fire protection programs. In generai, these NRC
Staff-approved compensatory measures specify the establishment of a continuous
fire watch or an hourly fire watch in cases in which automatic detection systems

’bmwmd:ﬁnmonmhwhnmwdtmmnlwmmusﬂmm
subject 10 beense conditions. the NRC's approval of the fire protection programs subject to license conditions
provides the legal basts for the implermentation of fire watches as o remedial measure
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protect the affected components. Alihough it is true that Thermo-Lag 1s intended
as a barmer and fire watch personnel cannot act as physical shiclds, a fire waich
provides more than simply a detection function. Personnel assigned to fire
walches are trained by the licensee to inspec' for the control of ignition sources,
fire hazards, and combustible materials; to look for signs of incipient fires; W
provide prompt notification of fire hazards and fires; and to take appropriate
action 1o begin fire suppression activities. Fire watch personnel are capable
of determining the size, the actual location, the source, and the type of fire
- valughie information that cannot be provided by an automatic fire detection
system.

During a plant fire, ~ompariment temperatures are likely 1o be less severe at
the carly stages. On the basis of enhanced capabilities provided by fire waiches
and notwithstanding that the ievel of barmer-type protection may be reduced, the
NRC Staff has determined that there is an adequate margin of safety 1o ensure
protection in ( ases in which fire watches are approved.

The goal f the NRC Swaff's Thermo-Lag Action Plan is dirccted toward
restoring the functional capability of fire barners as soon as practicable. There
is not a time limit associated with the use of fire walches as a compensatory
measure. Given the margin of safety a fire watch brings to a fire protection
program, as discussed above, the NRC Staff has determined that continung
the use of fire watches while barriers are inoperable is acceptable. However,
the NRC believes that notwithstanding interim reliance on compensatory mea-
sures, appropriate actions must be taken by licensees to restore operability of
Thermo-Lag barriers. Individual licensees have provided schedules for restoring
operability and these are being tracked by the NRC Sraff,

The NRC Staff has carefully evaluated the use of fire watches to compensate
for any degradation in the effectiveness of required fire barriers and has
concluded that fire watches continue to ensure protection of the public health and
safety. Therefore, the Petitioners’ assertion that the measures taken by licensees
to compensate for degraded fire barrier conditions, specifically fire watches, are
a hazard is without merit.

C.  Combustibility

The Petitioners alleped that, contrary to NRC regulations, Thermo-Lag is
combustible.

The NRC Suaff recognizes that Thermo-Lag is combustible. To assess
Thermo-Lag combustibility, the NRC Staff conducted a testing program at NIST
based on the American Society for Testing and Materials (ASTM) Standard E-
136. Under this testing standard, the matenial 1s considered to be “combustible”
if three out of four samples tested exceed the following criteria: (1) the
recorded temperature of the specimen’s surface and interior thermocouples,
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duriag the test, rises 54°F (30°C) above the initial furnace temperature; (2) there
is flaming from the specimen after the first 30 seconds of irradiance; and (3)
the weight loss of the specimen, due 1o combustion during the testing, ¢aceeds
50%. Of the four Thermo-Lag specimens tested, all experienced a weight loss
of greater than 50% and flaming continued in excess of 30 seconds. IN 92-82,
which provided licensees with the results of the E-136 tests and confirmed the
combustibility of Thermo-Lag, restated the NRC fire protection requirements
of secton [ILG of Appendix R 10 10 CF.R. Part 50 and asked that licensees
review the information for applicability to their facilities.

The NRC's basic fire protection regulation for commercial nuclear power
plants is section 50.48 of 10 CFR. Part 50 “Fire protection.” Section 50.48
references General Design Criterion (GDC) 3 of Appendix A to 10 CFR. Pant
50, “Fire protection,” Appendix R to 10 C.F.R. Part 50 “Fire Protection Program
for Nuclear Power Facilities Operating Prior to January 1, 1979, and various
NRC fire protection guidance documents. Specifically, 10 C.FR. §50.48(a)
staics that each operating nuclear power plant must have a fire protection plan
that satisfies GDC 3, and 10 CF.R. § 50.48(b) states that Appendix R to 10
ZER. Part 50 establishes fire protection features required to satisfy GDC 3 with
- gpect to certain generic issues for nuclear power plants licensed to operate
prior 1o January 1, 1979 These issues are addressed in section 111G, “Fire
protection of safe shutdown capability,” section 1ILJ, “Emergency lighting,” and
section 1O, “Oil collection system,” of Appendix R. Of these three sections
of Apperdix R, section IIL.G addresses the use of fire barriers to protect one
train of systems necessary to achieve and maintain hot shutdown conditions in
the event of a fire and, therefore, is the regulation of interest here.

Section 50.48(a) notes that fire protection guidance for nuclear power plants
is contained in tvo NRC documents. These are (1) Branch Technical Position
(BTP) Auxiliary Power Conversion Systems Branch (APCSB) 9.5-1, "Guidelines
for Fire Protection for Nuclear Power Plants,” for new plants docketed after
July 1, 1976, and (2) Appendix A 1o BTP APCSB 95-1, "Guidelines for Fire
Protection for Nuclear Power Plants Docketed Prior to July 1, 1976.” These two
NRC documents specify preferred methods for fire protection program design
including the use of fire barriers to satisfy section [1LG of Appendix R. Fire
barriers that meet the criteria of section IIL.G of Appendix R to 10 C¥R.
Part 50 and these NRC guwidance documents satisfy GDC 3. NUREG-0800,
“Standard Review Plan” (SRP) §9.5-1, “Fire Protection Program,” incorporates
the guidancze of BTP APCSB 9.5-1 and Appendix A to BTP APCSB 9.5-1 and
the criteria of section LG of Appendix R 10 10 CFR. Part 50. Therefore,

* While Aopendix R s applicable only 10 facihities that commenced operation pnor to January 1. 1979 as
discussed enrver v tis Darector s Deciwion, facibties commencing operation on o after Janvary |, 1979, are
bound 1o satisfy e criteris of Appendix R through hicense conditions or Licensing commitments




fire barmiers that meet the guidelines of SRP section 9.5-1 also satisfy 10 CFR,
§50.48 and GDC 3.

As stated in section 50.48(a), the purpose of the fire protection plan is “to
limit fire damage to structures, systems, or components important to safety so
that the capability to safely shut down the plant is ensured.” In general, a fire
protection plan consists of administrative controls and procedures, personnel for
implementing the plan and for fire prevention and manual fire suppression activ-
ities, fire detection sysiems, automatic and manually operated fire suppression
systems and equipment, and fire bamiers.

Section 111G of Appendix R to 10 C.FR. Part 50 is the only part of the fire
protection regulations that addresses the use of fire barriers. It addresses the use
of fire barriers to protect one train of systems necessary to achieve and maintain
hot shutdown conditions in the event of a fire. Fire barriews are required to
have either a 1-hour or 3-hour rating depending on the specific requirement.
However, section II1.G does not provide acceptance criteria for fire barriers, nor
does it address the combustibility of fire barrier materials. The criteria are set
out in BTP APCSB 9.5-1, Appendix A to BTP APCSB 9.5-1, and SRP §9.5-1.
These NRC documents do not preciude the use of combustible materials for con-
struction of fire barriers required to have a 1-hour or 3-hour rating. On March 25,
1994, the Staff consolidated and clerified in Supplement 1 to Generic Letter
(GL) 86-10, the fire barner critena specified in the BTPs and the SRP. This GL
supplement provides detailed Staff guidelines for assessing the combustibility of
fire barrier materials, but it does not preclude the use of combustible materials
for fire barriers required to satisfy a 1-hour or 3-hour rating. In fact, the fire
barrier criteria are appropriately focused on the performance of the fire barrier
and s ability to achieve its intended design function, that is, its ability to limit
temperature rise within the barrier enclosure and to prevent the passage of flame
or gases hot enough to adversely affect the functionality of the safe shutdown
components (e.g., cables) enclosed within the fire barrier.

Thermo-Lag 330-1 1s a sacrificial material. When it is exposed to elevated
temperatures, such as those experienced during a fully developed room fire, it
sublimes and transitions from a sohd w a vapor. The vapors go through an
endothermic decomposition process (pyrolysis) that absorbs heat from the fire.
As a result of the pyrolysis, the unreacted Thermo-Lag material is replaced by
an insulating char layer which is composed of small interconnecting cells having
a large surface area. The char layer reradiates energy and limits heat transfer
through the Thermo-Lag material. The low thermal conductivity of the char
layer provides additional thermal insulation. Therefore, even though Thermo-
Lag is classified as a combustible material when testing in accordance with
the guidance of Supplement 1 1o GL 86-10, properly designed, qualified, and
installed Thermo-Lag can yield fire barriers with a 1-hour or 3-hour rating that



will protect safe shutdown components from the effects of the fire. Therefore,
suchi barriers can satisfy the requirements of section 50.48 and GDC 3.

To provide reasonable assurance that Thermo-Lag fire barriers installed in the
nuclear power plants can meet their intended function, representative Thermo-
Lag fire barrier assemblies have been subjected to full-scale qualification-type
fire endurance tests conducted in accordance with the guidance of Supplement
1 1o GL 86-10. This guidance provides standard and uniform test methods and
acceptance criteria for assessing the fire-resistive capabilities of these barriers.
The Staff has found the use of Thermo-Lag acceptabie as a fire barrier material
when it is used in occordance with existing NRC regulations and guidance and
where supported by appropriate tesis and analyses.

However, there are two types of applications where the use of Thermo-Lag
material 15 not appropriate. These are (1) enclosing combustible materials (e.g.,
insulated cables) within Thermo-Lag fire barriers to eliminate the combustible
materials as a fire hazard and (2) using Thermo-Lag as radiant energy heat
shields inside noninerted containments.

Section IIL.G of Appendix R (and the equivalent SRP guidance) specifies
three options for protecting redundant trains of systems necessary to achieve
and maintain hot shutdown conditions located within the same fire area outside
of comainment. Two of the three options (sections [11.G.2.a and ¢) rely on
the use of fire barriers with a 1-hour or 3-hour rating, as discussed above,
The third option, section II1.G.2.b, specifies the separation of redundant safe
shutdown trains by a horizontal distance of more than 20 feet with no intervening
combustibles or fire hazards. (A typical example of intervening combustibles is
a cable tray loaded with cabies, because cable jacket materials are combustible. )
Therefore, spacial separation, and not fire barriers, are used to meet section
[11L.G.2.b. However, 10 meet this requirement, some licensees have enclosed
combustibles that are installed between redundant shutdown trains within a fire
barrier. In theory, the fire barrier prevents an exposure fire from igniting the
intervening combustible materials and spreading along them from one redundant
train to the other. Thus the fire barrier effectively eliminates the intervening
combustible as a fire hazard. If the fire bar  + itself s noncombustible and
the redundant safe shutdown trains are sepaiwied by a hornizontal distance of
more than 20 feet, then the configuration meets section [IL.G.2.b of Appendix R.
However, if the fire barrier material used to enclose the intervening combustibles
is also combustible, such as Thermo-Lag, then the licensee has simply instalied
one combustible material over another and has not eliminated the intervening
fire hazard. in a limited number of cases, licensees have enclosed intervening
combustibles within Thermo-Lag fire barriers under the incorrect assumption
that the Thermo-Lag fire barmer would eliminzte the intervening combustibles
as a fire hazard. Corrective actions will be required in these cases.



As an alternative 10 the three options discussed above, section HLG.2.f of
Appendiz R (and the equivalent SRP guidance) provides a fourth option for
noninerted containments, that is, the separaiion of redundant safe shutdown
components with noncombustible radiant energy heat shields. Thermo-Lag is
classified as a combustible material when tested in accordance with the guidance
of Supplement 1 to GL 86-10. Therefore, it does not meet the criteria for radiant
energy hea shields. Licensees using Thermo-Lag in this fashion will also be
required to take corrective action,

To ensure that corrective acticas are taken in these cases, the NRC Staff
issued IN 93-27. In that IN, the Staff addressed enclosing combustible materi-
als within Thermo-Lag fire barriers in an attempt to eliminate the combustible
materials as a fire hazard and vsing Therme Lag to construct radiant energy
heat shields inside noninerted containments. The Staff identified such solutions
for reevaluating the use of Thermo-Lag for these applications as: (1) reana-
lyzing postfire safe shutdown circuits inside containment and their separation to
determine if the Thermo-Lag radiant energy shields are needed, (2) replacing
Thermo-Lag barriers installed inside the containment with noncombustible bar-
nier materials, (3) replacing Thermo-Lag barriers used to create combustible-free
zones with noncombustible barrier materials, (4) rerouting cables or relocating
other protected components, or (5) requesting plant-specific exempiions where
technically justified.

One of the Petitioners also asserted that subsection 5a(2) of section 9.5-1
of the SRP states that fire bamer designs “should utilize only non-combustible
materials,” This section of the SRP does not apply to fire barriers that are
used 1o separate redundant safe shutdown components focated within a nuclear
power plant fire area. Rather, it applies to fire barrier penetration seals, which
are typically installed in fire area boundaries Thermo-Lag 330-1 is not used in
such applications.

The principal consideration for 1-hour and 3-hour rated fire barriers installed
to meet NRC fire protection requirements ani guidelines is that they can achieve
their intended design function. That is, that they can limit temperature rise within
the barmer enclosure and prevent the passage of flame or gases hot enough to
adversely affect the functionality of the safe shutdown components enclosed
within the fire barriers. The fact that Thermo-1 ag matenial is combusiuible does
not preclude Thermo-Lag fire barriers from achieving the intended function of
preventing fire damage if the fire barriers are properly designed, qualified, and
installed. The Petitioners’ contention that Thermo-Lag material should not be
used because it is combustible is without basis.



D.  Ampacity Derating

The Petitioners assert that Thermo-Lag could contribute to starting a fire
instead of protecting from it. They further alieged that faulty ampacity derating
factors could resuit in the use of inappropriate cables that, if undersized, could
overheat and cause its insulation 1o deteriorate.

Ampacity derating is the lowering (derating) of the current-carrying capacity
of power cables enclosed in electrical raceways protected with fire barrier
materials because of the insulating effect of the fire barner material. This
insulating effect may reduce the ability of the cable insulation to dissipate heat. If
not accounted for in the plant design, the increased cable insulation temperature
could lead v) premature insulation failure. Other factors also affect ampacity
derating, inc uding the catent of cable fill in the raceway, cable type, raceway
constructies, and ambient temperature. The National Electrical Code, Insulaied
Cable Ea gineers Association (ICEA) publications, and other industry standards
provide ampacity derat'ng factors for open-air installations. These standards
do not provide derating faciors for fire barrier systems. Although a nat' nal
standard test method is in the process of being developed but has not yet been
established, ampacity derating factors for raceways enclosed with fire barrier
material are determined by testing for the specific installation configurations.

TS1, the manufacturer of Thermo-Lag, has documented a wide range of
ampacity derating factors that were determined by testing, for raceways enclosed
within Thermo-Lag fire barner materials. On October 2, 1986, TS! informed
its customers that, while conducting tests in Septembrr 1986 at Underwriters
Laboratories, Inc. (UL), it found that the ampacity derating facturs for Thermo-
l.ag barriers were greater than previous tests indicated. However, the cable fill
and tray configurations were different for each test than those tested previously.
In addition, the NRC Staff learned that UL performed a duplicaic cable tray
test that resulted in an even higher derating factor. The NRC Staff also learned
of the determination of other derating factors during its review of other tests
conducted at Southwest Research Institute (SWRI).*

“ The test procedurss and test configurations differed among the testing laborstories Thevedare, the results from
the different ampacity tests may not be directly comparable to each other

The NRC Staff 15 concerned that the ampacity dersting factors, as determuned in UL tests for Thermeo-Lag
barrier dosignas, are inconsisient with TSI results for similir designs because different tmes were allowed for
the wemperature 1o stabilize before taking current measurement:  Inconsistent stabilizaton tmes would call o
guestion the validity of previous TSI results. The NRC also noticed dunng the review of the Industrial Testing
Laberatories (ITL) test reports that ambient temperature and maximum cable lemperature were allowed to vary
widely for somw tests  Therefore. those tests in which the ambvent and maumum cable temperatures were not
mamtuned within specified hnwts may o questonable  Addinonally, a bicensee discovered s mathematcal error
for the ampacity derating factor published 10 an ITL test report A prelininary assessment of the use of a
lower-than-actunl ampacity derating fi tor indicates that higher than-rated cable temperatures are possible for
Thermeo-Lag installatons Higher-than-rated cable temperstures could accelerate the aging effects expenenced by
the cabie
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The NRC special review team concluded that the ampacity derating test
results completed at the time of the review, including the UL test results, were
indeterminate. This conclusion was based on observed inconsistencies in the
derating test results of the various testing laboratones. The special review
team found that there was no national consensus tes! standard (e.g., Institute
of Electrical » .d Electronics Engineers (IEEE) or Amencan National Standards
Institute (ANSI)) for conducting these tests, and that some licensees had not
adequaiely reviewed ampacity derating test resulis to determine the validity of
the tests and the applicability of those test results to their plant design. The
special review team recognized that, in hypothetical cases, nonconservative
ampacity derating factors could have been instrumental in the installation of
inappropriate cables, which == a result, could suffer premature cable jacket and
cabie insulation failures over a neriod of time. However, since that time, the
NRC Staff has determined that in practice the ampacity derating factor resulting
from Thermo-Lag insulating properties represents only one of many variables
used in determining the design ampacity for power cable systems and that, as
discussed belcw. sufficient maigin exists in this area to preclude any immediate
safety concerns,

For actual installations, various derating factors are typically applied to the
ICEA ampacity values provided ior each cable size. In general, the cables
typically used in actual installations have higher current-carrying capacity thaa
the ICEA ampacity values." Also, cables are sized based on full-load current
plus a 25% margin to account for starting current requirements of the load.
Given the short dusation of typical equipment starts, this margin is available
o compensate for any errors in ampacity derating. Further, use of a cable size
larger than normal may be required as a result of voltage drop considerations for
long circuit lengths. In typical applications this also provides additional current-
carrying capacity. Given these conservatisms inherent in the design ampacity
of cable systems and in addition the fact that most power cables required for
safe shutdown are not sormally energized, but are typically operated during
surveillance testing for short time periods, the likelihood that cables could ignite
as a result of Thermo-Lag ampacity derating errors has been judged by the NRC
Staff o be unlikely. In addition, based on these conservatisms and the currently
available information on existing plants, ampacity design, and operating history,
the NRC Staff believes that the ampacity derating issue is not an immediate
safety issue but rather is an aging issue to be resolved over the long term '

W icEa ampacity values include conservatisms 10 compensate for skin and proxinury effects and shield and/or
sheath Josses that may or may not spply in specific situabons
”0-.1:WOE-O!MlcmwmMmltyhﬁmfmaiwludlmaysprm«ndby
Therme-Lag 130-1 (for fire pratection of safe shutdown capability or to actueve physical independence of clectneal
(Continued)
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E. Oyster Creek Failed 1o Report Test Results on
Combustibility to the NRC

The Petitioners requcsted that Ovster Creek's license be suspended based on
the following:

(N

2)

3)

(4)

(5)

(6)

(7

(8)

SwRI conducted fire tests on Thermo-Lag 330-1 specimens for
GPUN, the licensee for Oyster Creek. and reported that all speci-
mens ignited approximately 2 seconds after they were inserted into
the furnace and failed specified criteria because of flaming after the
first 30 seconds of testing, an outside temperature rise higher than
30°C, and a weight loss of 50%.

GPUN's operation of Oyster Creek with knowledge of the “wRI
report is an example of GPUN's reckless disregard for fire protection
and public safety.

In the event of fire, Thermo-Lag is likely to fail its intended function
of protecting vital electrical cables running from the control room to
plant safety s;stems used to shut down the reactor.

Current installations of Thermo-Lag are likely to fail in less time than
the | hour {when smoke detectors and automatic sprinkler systems are
present) or 3 hours (when there are no fire detection and suppression
systems) that NRC regulations require for fire barriers tc¢ withstand
fire.

The NRC Inspector General issued a report in August 1992 condemn-
ing NRC's handling of the Thermo-Lag issue and documenting the
NRC Staff’s failure to understand the scope of the problem.

In April 1994, ITL and its President pleaded guilty to five felony
counts of aiding and abetting the distribution of falsified test data.
On September 29, 1994, the US. Department of Justice 1ssued a
seven-count indictme: . against the manufacturer of Thermo-Lag and
its Chief Executive Officer for willful violations of the Atemic Energy
Act, conspiracy to conceal material facts, and making false statements
to defraud the United States, in connection with $58 million in fire
barrier material.

GPUN has known since at least August 11, 1992, that Thermo-Lag
330-1 as a structural base material 15 combustible and that it was in
violation of Appendices A and R to Part 50 of Title 10 of the Code
of Federal Regulations (10 CF.R.) and the NRC Standard Review
Plan, NUREG-0800.

systems) and 1o determine whether the ampacity derating test results relied upon are correct and applicable to

the plant design  Presently. the Staff 15 conducting reviews of followup actions 1o close out ampacity derating
concerns with hcensees pursuant o GL 9208



(95 GPUN failed 1o repori the SwRI test results in response to GL 92-08
of February 10, 1994, when asked 10 describe the Thermo-Lag 330-1
fire barriers installed as required to meet 10 CFR. Part 50, Appen-
dix R.

(10) Continued reliance on fire watches at Oyster Creek is an unreasopable
and unnecessary hazard to the pubiic health and safety because of an
inoperable fire protection system for safe shutdown of the reactor and
installed combustible material on the shutdown systems.

Several of the issues listed above have been addressed earlier in this decision.
Therefore, the NRC Staff will only address below the remaining plant-specific
issues.  As discussed earlier in this Decision, the NRC issued IN 92-82 to
inform the industry of the results of combustibility tests performed by NIST in
carly August 1992, These tests confirmed the combustibility of Thermo-Lag.
As a result of discussions with the NRC Staff on the subje:t of Thermo-Lag
combustibility, GPUN decided to independently verify the results of the E-136
tests performed by NIST and contracted SwRI to perform the E-136 tests. The
results of these tests, as documented by the telecopy transmittal sheet submitted
with the petition, confirmed the combustibility of Thermo-Lag. Contrary to the
Petiioners’ allegations, the NRC Staff does not require that licensees report
the results of their independent testing. It should be noted here that, prior
to the SwRI testing that confirmed combustibility, the NRC was aware of the
combustibility of Thermo-Lag and that the NRC was also well aware of the
results of the E-136 tests performed by GPUN through telephone conversations
with GPUN personnel, even though there was no requirement for GPUN to
report these test results.

The Petitioners also alleged that GPUN did not report to NRC its findings of
the SwRI test results in its “Response to Request for Additional Information
Regarding Cienenc Letter 92-08, “Thermo-Lag Fire Barriers.'” (RAI) dated
February 10, 1994

The RAI quoted by the Petitioners did not request that GPUN report to NRC
its findings of the SwRI test results and, in addition, the NRC Staff does not
require that licensees report the results of their independent testing. Therefore,
the NRC Staff has concluded that, contrary to the Petiioners’ allegation, GPUN
did not have to report to the NRC its findings of the SWRI test results.

For the reasons stated above, the suspension of Oyster Creek's license, as
requested by the Petitioners, 1s not warranted.

F. Dry-Joint Issue at Comanche Peak Unit 1

The Petitoners requested that
(a) the Comanche Peak Unit | license be suspended,
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(b) the licensee perform additional destructive analysis for Thermo-Lag
configurations, and

(¢) the licensee perform fire tests on upgraded “dry-joint” Thermo-Lag
configurations based on the following:

(n

(2)

3
(4)

(5)

(6)

(7

(%)

The licensee's records on the onginal installation of Thermo-
Lag fire barners on conduits and cable trays indicate tha s
contractor followed specificatious for prebuttering all joints.
NRC Inspection Report Nos. 50-445/93-42, 50-446/93-42
found, based on destructive analysis documents, that a concern
did exist where Thermo-Lag conduit joints feli apart easily and
did not appear 1o have any residual material of a buttered sur-
face, indicative of a joint that had not been prebuttered.

The “dry joimt” deficiency appeared in Room 115A and other
areas of the unit.

The licensee directly contradicts an NRC inspector’s findings
that were determined in part by destructive analysis.

The “dry joint” or absence of prebuttering of Thermo-lag
panels can be determined only by destructive analysis and
cannot be determined by a walkdown visual inspection.

The findings reported in the Comanche Peak Unit 1 Region
IV Inspection Reports 50- 445/93-42 and 50-446/93-42, based
on the limited amount of destructive analysis conducted at
the unit, constitute a substantial documentation of installation
deficiencies found in Thermo-Lag fire barniers as documented
in NRC IN 91-79 and Supplement 1.

Neither the NRC nor the industry, by its agent NEI, nor a utility,
have conducted fire tests on dry fitted or “dry joint” upgraded
configurations of Thermo-Lag 330-1.

The presence of “dry joint” upgraded configurations in Co-
manche Peak Unit | constitutes an untested application of
Thermo-Lag fire barriers.

These allegations were based on the Petitioners' interpretation of NRC
Inspection Report 93-42 issued on February 21, 1994, By letter of November 29,
1994, TU Electric, the licensee for Comanche Peak Unit 1, sent a letter to the
NRC Staff responding to the Petition.

The term “joint” refers o the interface between two adjacent Thermo-Lag
surfaces. Comanche Peak Unit 1 iostallation procedures for Thermo-Lag fire
barriers specify that, duning the nitial installation process, the joints should
be prebutiered (or covered) with Thermo-Lag trowel-grade material before the
. “ting swfaces are joined to ensure adhesion of the surfaces. The term “dry
jom, " refers to the lack of Thermo-Lag trowel-grade material in a joint. The
failure to prebutter a joint with trowel-grade Thermo-Lag could result in a



weakening of the joint during a potential fire exposure and could provide an
exposure path in the <+ * “rrier envelope. The NRC performed an inspection at
Comanche Peak Unit 1 on November 2-5 and 23-24, 1993, and January 26-28,
1994, 10 compare the Thermo-Lag test specimens with the upgraded Thermo-
Lag configurciions on site. The results of this inspection are documented
in NRC Inspection Report 93-42. The repor. stated that there appeared to
be a large number of deficiencies with the installed fire barriers and that an
example of these deficiencies mvolved dry joints on conduit overlays installed
on pedestal hangzrs. The NRC inspector did not personally observe the dry
joints in question. His statements were based on observations made by TU
Electric and documented in an Operations Noitification and Evaiuation (ONE)
form. However, the ONE form in question did not identify a dry joint. instead,
the ONE form identified a condition that was conservativeiv reported as an
apparent dry joint. Upon further evaluation of the ONE form, TU Electric
determined that the joint in question had in fact been prebuttered with trowel-
grade Thermo-Lag. These facts are discussed in more detail below.

On November 25, 1992, a speed memo was written by a TU Electric con-
tractor identifying “apparent unsatisfactorily conditions on Unit | commodities.”
This memorandum identified “an apparent” dry joint on an oversize coupling
section (on top of a pedestal hanger). The speed memo also stated that, “we
have decided that the best vehicle to call attention 1o these apparent deficiencies
would be a letter 1o your attention for further evaluation of the situation. . . "
The letter was forwarded 10 the appropriate TU Electric engineering section.

The cognizant TU Electric engineer performed a walkdewn of the described
areas snd evaluated the commodities. He conservatively initiated a ONE form
(the process used by TU Electric to report problems and develop resolution
for the identified problems). A comprehensive evaluation of this condition
determined that the joint had been prebuttered. Therefore, the engineering
resolution for this condition was that “this is not a deficient condition, and there
are no generic implications.”

The oniginator of the speed memo initially believed that the condition in
question was a dry joint because of the appearance of the joint. Durning alignment
of Thermo-Lag panels, the leading edge of one panel contacts the outer edge of
a preceding panel and forces most of the trowel grade atong the initial contact
edge toward the inside of the Thermo-Lag envelope. Subsequent shrinkage of
the wrowel grade in the joint can give the appearance of a dry joint because
the trowel-grade matenal is not visibie. Therefore, contrary to the Petitioners’
allegation, there was no “dry joint” deficiency on the pedestal hanger.

The Petitioners also alleged that dry joints appear in other Thermo-Lag
installations at Comanche Peak Unit 1 In response to the petition, TU Electric
performed an electronic search of its ONE-form data base. The search did
wenuty additional ONE forms related to dry joints. However, Thermo-Lag
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rework crews and the quality control inspectors at Comanche Peak Unit | have
used the term “dry joints” and “no visible trowel-grade material” synonymously.
Upon further investigation of these ONE forms, it was determined that trowel-
grade matenal had in fact been applied to the joints in question. Therefore, these
ONE forms were also dispositioned as “not a nonconforming condition.” These
findings support the NRC Staff's conclusion that, contrary to the Petitioners’
allegations, there is no evidence of dry joints at Comanche Peak Unit 1.
The Petitioners’ allegations regarding dry joints at Comanche Peak Unit | are
based on premises that are faulty and contrary to the information contained in
Inspection Report 93-42.

In regard to the Petitioners’ request that the licensee perform fire tests
on upgraded “dry joint” Thermo-Lag configurations and additional destructive
analysis, the NRC Staff has reviewed the documentation provided by the
licensee in response 1o the Rals regarding GL. 92-08 and concluded that the
licensee’s quality assurance program gave adequate confidence that the as-
installed Thermo-Lag configurations at Comanche Peak Unit 1 conform with
NRC specification requirements for both matenial and installation attributes.

Accordingly, suspension of the Comanche Peak Unit | license, as requested
by the Petitioners, is not warranted.

G.  Protection of Rubin Feldman

The Petitioners assert that, rather than protecting the public, the NRC s
protecting Rubin Feldman, President of the company that manufactures Thermo-
Lag.

As discussed earlier, the NRC received allegations in 1991 that questioned
the adequacy of Thermo-Lag fire barriers. In response, (1) the Office of the
Inspector General (O1G) and the Office of Investigations (OI) formed a joint
task force to investigate the allegations, and (2) the Office of Nuclear Reactor
Regulation (NRR) established a special team to review the safety issues raised
by the allegations. Throughout its review, the special team gave expert technical
advice and assistance to the Ol1G/OI task force. The Director of NPR tasked the
NRR Staff to resolve the technical issues raised by the special team. The NRC
Staff continued to cooperate fully with the investigative task force. Further, the
NRR Staff carmed out a full-scale test program and developed other technical
data and information for the investigative task force. These NRC Staff efforts
contributed significantly to a referral to the Department of Justice o1 possible
wrongdoing by TSI The referral resulted in a seven-count criminal indictment
of TSI, the manufacturer and supphier of Thermo-Lag fire barriers and of its
President, Rubin Feldman, by a Federal Grand Jury. The NRC Staff continued



to support the Department of Justice throughout the crimir al case.'” In addition,
throughout the trial, the NRC § ... Lonunued (o pursue corrective actions
consistent with its action plan for the resolution of the Thermo-Lag issues. The
above facts contradict the Petitioners' assertion that the NRC was protecting
Rubin Feldman,

H. NRC Seeming Complicity with Utilities

The Petitioners also assert that there is seeming complicity between the NRC
and the licensees and that licensees seek to avoid costly replacement of the

In May 1991, the NRC Office of the Inspector General performed an
inspection of the NRC's Staff performance in regard to Thermo-Lag barriers and
found indications of inadequate performance by the NRC Staff in the acceptance
and review of Thermo-Lag barriers. Subsequently, the NRC Staff initiated an
aggressive program of corrective actions to rectify the deficiencies identified in
the review and responise process, as summarized earlier in this decision.

In addition, the Staff has expended considerable time and effort to address
and resolve Theino-Lag issues to ensure that licensees return to compliance
with existing NRC fire protection requivements. The NRC Staff issued three
requests for additional information regarding GL 92-08 to each licensce using
Thermo-Lag to obtain information on the specific Thermo-Lag material installed
at each plant, details about the corrective actions each licensee intended to take
to return to comphiance with NRC fire protection requirements, and schedules for
the implementation of these corrective actions, The response of each licensee
was evaluated by the NRC Staff. As a consequence of this substantial NRC
Staff effort, a number of licensees have already returned to compliance with
NRC requirements by a variety of means which include replacing, rerouting,
or upgrading existing Thermo-Lag barriers, performing postfire safe shutdown
reanalysis, and installing additional fire detection and suppression features. All
of these measures involve some burden on licensees. In addition, some licensees
have initiated costiy programs to perform plant-specific fire endurance tests
of other fire barriers with the intention of replacing Thermo-Lag with these
barriers. All licensees who utilize Thermo-Lag will need to expend resources
commensurate with theis reliance on Thermo-Lag to come into compliance with
NRC fire protection requirements. NRC Staff oversight will ensure that this is
the case.

The Petitioners’ assertion of seeming complicity with utilities on the part of
the NRC Staff is unfounded in the light of the significant NRC Staff efforts

”Tbmnnndnmdwld"mwhy"wullcoumnlmumlmeuq-mTSlndw Feldman



1o ensure that licensees expend the resources necessary (o return to compliance
with NRC requirements.

IV. CONCLUSION

The Petitioners request that the NRC order the immediate shutdown of all
reactors using Thermo-Lag and the suspension of Qyster Creek, Peach Bottom
Units | and 2, and Comanche Peak Ur:. 1 operating licenses,

For the reasons discussed above, 1 find no busis for taking such actions.
Rather, on the basis of the review efforts by the NRC Staff, ! conclude that the
issues raised by the Petitioners are being addressed by licensees in a manner
that ensures adequate protection of the public health and safety. Accordingly,
the Petitioners’ requests for action pursuant to section 2.206 are denied.

A copy of this Decision will be placed in the Commission’s Public Document
Room, Gelman Building, 2120 L Street, NW, Washington, DC, and at the Local
Public Document Room for the named facilitiez. A copy of this Decision will
also be filed with the Secretary for the Commission’s review as provided in 10
CFR. §2.206(c) of the Commission's regulaticns.

As provided by this regulation, the Decision will constitute the final action
of the Commission 25 days aficr issuance, unless the Commission, on its own
motion, institutes a review of the Decision within that time,

FOR THE NUCLEAR
REGULATORY COMMISSION

William T. Russell, Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 3rd day of Apnil 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Boltwerk, Ill, Chairman
Drz. Charles N. Kelber
Dr. Richard F. Foster

in the Matter of Docket Nos. 030-05373-EA
030-32163-EA

(ASLBP No. 96-714-02-EA)

(EA 96-085)

(Order Suspending Byproduct

Material License Nos.

29-09814-01 and 29-09814-02)

EASTERN TESTING AND
INSPECTION, INC. May 10, 1996

Ruling on a Licensee request to rescind an NRC Staff determination to make
immediately effective an enforcement order suspending two Licensee byproduct
materials licenses, the Licensing Board denies the Licensee’s motion, concluding
that for certain bases in the order, the Staff had met its burden under 10 CF.R,
§ 2.202(cX2)(1) to establish by “adequate evidence” that (1) those charges are
not based on “mere suspicion, unfounded allegations, or error,” and (2) there is
& need to make the order effective immediately.




ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (BURDEN OF GOING FORWARD; BURDEN OF PROOF)

RULES OF PRACTICE: BURDEN OF GOING FORWARD
(IMMEDIATE EFFECTIVENESS REVIEW FOR ENFORCEMENT
ORDERS); BURDEN OF PROOF (IMMEDIATE EFFECTIVENESS
REVIEW FOR ENFORCEMENT ORDERS); IMMEDIATE
EFFECTIVENESS REVIEW FOR ENFORCEMENT ORDERS
(BURDEN OF GOING FORWARD; BURDEN OF PROOF)

The movant challenging a Staff determination to make an enforcement order
immediately effective bears the burden of going forward to demonstrate that
the order, and the Staff’s determination that 1t is necessary to make the order
immediately effective, are not supported by “adequate evidence” within the
meaning of 10 CF.R. §2.202(c)2)(i), but the Staff has the ultimate burden of
persuasion on whether this standard has been met. See 55 Fed Reg. 27,645,
27,646 (1990). See also St Joseph Radiology Associates, Inc. (d.b.a. St
Joseph Radiology Associates, Inc., and Fisher Radiological Clinic), LBP-92-34,
36 NRC 317, 321-22 (1992).

ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (CORROBORATING ALLEGATIONS OF UNRELIABLE
SOURCE)

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (CORROBORATING ALLEGATIONS
OF UNRELIABLE SOURCE)

When the character and veracity of the source for a Staff allegation are in
doubt, a presiding officer will be unable to credit the source's information as
sufficiently reliable to provide “adequate evidence” for that aliegation absent
sufficient independent corroborating information

ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (CORROBORATING ALLEGATIONS OF UNRELIABLE
SOURCE)

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (CORROBORATING ALLEGATIONS
OF UNRELIABLE SOURCE)

In considering whether there 1s probable cause for an arrest, courts have
held that information supplied by an identified ordinary citizen witness may
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be presumed reliable. See, e.g., McKinney v. George, 556 F. Supp. 645, 648
(N.D. Il 1983) (citing cases), aff 'd, 726 F.2d 1183 (7th Cir. 1984). In deter-
mining whether there is “adequate evidence” within the meaning of 10 CF.R.
§ 2.202(cX2Xi) 1o support the immediate effectiveness of an enforcement order,
applying this presumption to a witness who is corroborating a family member's
allogations may be inappropriate because that relationship creates a possible bias
that also brings the corroborating witness’ veliability into substantial question.

REGULATIONS: INTERPRETATION (10 C.F.R. § 30.10(a), (c))

Under 10 CFR. §30.10(c)2), an intentional act that a person knows
causes a violation of a licensee procedure is considered “deliberate misconduct”
actionable under section 30.10(a)(1). As a consequence, an assertion that a
person who created a document containing false information did not intend to
mislead the agency (or did not acwally mislead the agency) appears irrelevant.
Instead, the focus is on whether the person’s action was a knowing violation
of & licensee procedure that could have resulted in a regulatory violaiion by the
submission to the agency of materially incomplete or inaccurate information,
See 56 Fed. Reg. 40.664, 40,670 (1991) (stating that “[f]or situations that do not
actually result in a violation by a licensee, anyone with the requisite knowledge
who engages in deliberate misconduct as defined in the rule has the requisite
intent to act in a manner that falls within the NRC's area of regulatory concem.
The fact that the action may have been intercepted or corrected prior to the
occurrence of an actual violation has no bearing on whether, from a health and
safety standpoint, that person should be involved in nuclear activities.”).

ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (RELIABILITY OF AGENCY INSPECTOR’S
OBSERVATIONS)

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FORK ENFORCEMENT ORDERS (RELIABILITY OF AGENCY
INSPECTOR'S OBSERVATIONS)

Absent a showing that provides some seasonable cause to believe that, be-
cause of bias or mistake, an agency inspector cannot be considered a credible
observer, inspector’s direct personal observations should be credited in consider-
ing whether allegations based on those observations are supported by “adequate
evidence” within the meaning of 10 CFR. §2.202(c)(2)(1). This is based on
the accepted presumption that a government officer can be expected faithfully
to execute his or her official duties. See United States v. Chemical Foundation,
Inc, 272 US. 1, 14-15 (1926).

213



ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (FTED FOR IMMEDIATE EFFECTIVENESS)

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (NEED FOR IMMEDIATE
EFFECTIVENESS)

Under 10 CFR. §2.202(c)2Xi), to support an immediate effectiveness
determination for an enforcement order, besides showing that the bases for the
order are supported by “adequate evidence,” the Staff must show there is a need
for immediate effectiveness that is supported by “adequate evidence.” That need
can be established by showing either that the alieged violations or the conduct
supporting the violations is wiliful or that the public health, safety, or interest
requires immediate effectiveness.

MEMORANDUM AND ORDIR
(Denying Licensee Motion to Set Aside Immediate Effectiveness)

By a March 29, 1996 enforcement order effective on the date of issuance, the
NRC Staff suspended two byproduct material licenses held by Eastern Testing
and Inspection, Inc. (ETI). See 61 Fed. Reg. 15,836 (1996). In a letter dated
April 1, 1996, as supplemented on April 19, 1996, ETI requests that we set aside
the Staff's immediate effectivoness determination.’ See Letter from H. Soni, ET]
President, and J Badiali, ET1 Radiation Safety Officer (RSO), to J. Lieberman,
Director, NRC Office of Enforcement (Apr. 1, 1996); Letter from Daniel F.
Stenger and Robert E. Helfrich, Winston and Strawn, to the Licensing Board
(Apr. 19, 1996) {hereinafter ETI Supplement]. In responsive filings dated April
8, 1996, and April 25, 1996, the Staff opposes ETI's immediate effectiveness
recision motion. See NRC Staff's Response to Request 1o Set Aside Immediate
Effectiveness of Order Suspending Licenses (Apr. 8, 1996) [hereinafter Staff
Response|, NRC Staff's Response to Supplemental Information in Support of
Licensee's Request to Set Aside Immediate Effectiveness of Order Suspending
Licenses (Apr. 25, 1996) [hereinafter Staff Supplement Response]. Thereafter,
on April 30, 1996, the Board conducted an oral argument to provide an
opportunity for the parties to further explain their positions on ETI's request

| Besides requesiing that the Staff s immediaie effectiveness determination be set aside, on April 16, 1996, ET1
filed a nmely demand for & hearing on the menits of the Staff's March 29, 1996 license suspension order See
{ETT's] Demand for o Heanng on Order Suspending Licenses (Apr 16, 1996) at | Further, in accordance with
IOCFR §220%0), ETY lmer subnutted a writien answer responding to the allegations in the Staff's order See
{ETT's] Answer 1o Order Suspending Licenses (Effective Immediately) (May 2. 1996)
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and for the Board to obtain clanfication regarding the information submitted by
the parties. See Tr. at 1-127.

For the reasons set forth below, we deny ETI's request to set aside the
immediate effectiveness of the Staff’s suspension order.

I ACKGROUND

A. Regulator y Scheme ror Immediately Effective Enforcement Orders

Section 2.202(a)5) of 10 C.F.R. declares that an enforcement order instituting
a proceeding to modify, suspend, or revoke a license will state “the effective
date of the order.” That subsection also provides that if there is a finding,
with stated reasons, that “the public health, safety, or interest so requires” or
if the regulaiory violation or conduct that causes the enforcement order to be
issued is “willful,” the order may be made immediately effective. Further, if an
enforcement order is made immediately effective, urder section 2.202(c)2)i)
the licensee or other person 1o whom the order was is ued may move (o set aside
the immediate effectiveness on the ground that the u-der, including the need
for immediate effectiveness, “is not based on adequate evidence but on mere
suspicion, unfounded allegations, or error.” Section 2.202(c)2)i) also provides
that a motion challenging an immediate effectiveness determination must “state
with particularity the reasons why the order is not based on adequate evidence
and must be accompanicd by affidavits or other evidence relied on.”

The Commission adopted the immediate effectiveness provisions of section
2.202 in their present form in a 1992 rulemaking. See 57 Fed. Reg. 20,194
(1992). In adopting the “adequate evidence” test — as opposed to a “prepon-
derance of the evidence” standard suggested by some commenters on the rule
- the Commission described the adequate evidence test as follows:

The tesc may be likened to the probable cause necessary for an amrest, a search warrant,
or @ preliminary hearing  This is less than must be shown at the tnal, but must be more
than uncemroborated suspicion or accusation. “Probable cause is deemed (0 exist where
the facts and circumstances within the affiant's knowledge, and of which he has reasonably
trustworthy information, are sufficient unio themselves to warrant & man of reasonable caution
to believe that an offense has been or is being commutted ™ Thus, in the context of the rule,
adequate evidence is deemed to exist when facts and circumstances withan 1ae NRC staff's
knowledge, of which it has reasonably trustworthy inforination, are sufficient to warrant a
persc of reasonable caution to believe that the charges specified in the order are true and
that the order is necessary to protect the public health, safety, or interes!

57 Fed. Reg. at 20,196 (quoting United States v. Hill. 500 F.2d 315, 317 (5th
Cir. 1974)) (citation omitted).
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The movant challenging the Staff's order bears the burden of going forward
to demonstrate that the order, and the Staff’s determination that making the order
immediately effective is necessary, are not supported by “adequate evidence,”
but the Staff has the ultimate burden of persuasion on whether this standard
has been met. See Tr. at 69. See also St Joseph Radiology Associates, Inc.
(db.a St Joseph Radiology Associates, Inc., and Fisher Radiological Clinic),
LBP-92-34, 36 NRC 317, 321-22 (1992).

B.  Immediately Effective Suspension of ETI's Licenses

Under Byproduct Material License No. 29-09814-01 (the radiography li-
cense), ETI is authonized to possess and use iridium-192 and cobalt-60 in a
compatible radiographic exposuie device for performing industrial radiography.
ETT also holds Byproduct Material License No. 29-09814-02 (the portable gauge
license), which authorizes it to possess and use cesium-137 and americium-241
in specified portable gauges. The Staff's March 29 order suspending ET1's
authority under both these licenses also requires that (1) all activities involving
licensed materials be haited (except for prenoticed transfers of materials to au-
thorized recipients); (2) all NRC-licensed materials be placed in locked storage;
(2) no other NRC-licens::d materials be received by ETI; and (4) all ETI records
of licensed activities be maintained in their original form without alteration or
removal, See 61 Fed. Reg. at 15,838,

In s March 29 order, the Staff provides several bases for its suspension
action and its determiration to make that suspension immediately effective.
Citing an NRC Office of Investigations (OI) investigation of ETI, the Staff
asserts as an nitial basis (which we will refer to as Basis A) that with respect
to the radiography license:

(1) In violation of 10 CF R §§309, 3010, ET1 President Himat Soni deliberately caused
ETI to create an inaccurate record by signing a June 16, 1996 radiographer's card certifying
that an employee, Mr. Divid Bhatt, met applicable requirements and was authorized to
perform Level | radiograpwr duties per ET1 procedures despite being told by Mr Baau
thai he had received substantially less than the forty hours of formal classroom vaining
required under ETi Radiati s Safety Procedure (RSP) No. RS- 1, incorporated by rcference
in Condition 17 of the ETI radiography license

(2) In violation of sections 10.9 and 30.10, ETI RSO Joseph Badiali deliberar:ly caused ETI
to create an maccurate record of Me. Bhatt's June 20, 1996 radiation safety examination for
assistant radiographer by providing Mr. Bhatt with examination answers,

(3) In violation of sections 109 and 30.10, the ET1 RSO deliberately caesed ETI to create
an inaccurate record of Mr. Bhatt's training by signing a June 20, 1995 document falsely
representing that the KSO hal given Mr. Bhatt an oral exam as pant of a practical exam;

(4) o vioiation of 10 CFR | 3431, ETI deliberately directed Mr Bliant, an unqualified and
untrained employee, to perfor n radiography between June 15 and July 26, 1995,
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(5) In violatior, of 10 CFR. § 3427, ETI personnel failed to complete utilization records on
uinety -seven occasions between January 1, 1994, and August 31, 1995; and

(6) On september 29, 1995, ETI president Himat Soni threaiened Mr. Bhati with physical
harm because he believed Mr Bhatt mey have cooperated with an NRC investigation and/or
imspection of ETL.

See 6] Fed. Reg. at 15,836, Further, based on May 1994 and July and August
1995 inspections at ETI's Thorofare, New Jersey facility and at a temporary job
site in Deepwater, New Jersey, the Staff maintains that the foliowing additional
violations of the radiography license were identified (which we will refer to as
Basis B):

(1) In violation of 10 CFR. §3431(b) and RSP No. RS-1, Revisica 4, incorporated by
reference in Condition 17 of the radiography license, ETI provided significantly less than
forty hours of formal classroom instruction to Mr. Bhatt, who acted as a radiographer’s
assistant duning June and July 1995,

(2) In violation of 10 C.F R. § 20.2102(a)2), ETI failed to maintair radiation program content
and implementation audit records for 1994 and 1995,

(3) In wiolation of 10 CFR. §34.3%a) and RSP No. ETI-1, Fevision G, incorporated by
reference in Condition 17 of the radiography license, ET1 failed to “rezero” pocket dosimeers
before the start of each work shift on eight specified dates between April 1994 and August
1995,

(4) In violation of 10 CFR. § 3424, ETI faled on three specified dates in January and
August 1995 to use survey meters calibrated within three months and to mantain survey
meter calibration records,

(5) In violation of 10 CFR. §202106(c), dunng June and July 1995 ETI failed to maintain
complete dosimetry records that included the names, .o\ . security numbers, and birth dates
of individuals,

(6) In viclation of RSP No. ETI-1, Revision G, incorporated by reference in Condition 17
of the radiography license, between June 1994 and August 1995, ET1 personnel failed to
complete utilization logs and return completed utilization logs to the RSO,

(7) In violation of RSP No. ETI-1, Revision G, incorporated by reference in Condition 17
of the radiography license, on August 23, 1995, ETI personnel failed to perform physical
radiation surveys 1o ensure readings (o roped-off boundanes did not exceed two millirem in
an hour,

(8) In violation of 10 CFR. §3443(b), on August 23, 1995, while making radiographic
exposures ET1 personnel failed to perform a survey after 2ach exposuse (o determine that
the sealed source was returned to its shielded position,

(9) In violation of 10 CFR. §715(a) and 49 CFR. § 177.817(a), on July 12, 1995, ETI

personnel failed to complete a shipping paper prior to transporting hiceased material outside
the hicensee's facility,

(10) In violation of 10 CFR §71 5(a) and 49 CFR. § 172403, on July 12, 1995, ETI
personae! failed to identify the activity or transport index on the “RADIOACTIVE” label
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aitached 10 & package containing licensed matenal that was transported outside the licensee 's
facility, and

(i1) ke violation of 10 CFR §715(a) and 49 CFR. § 177 842(d), on August 23, 1995,
ET1 personnel failed 10 block and brace packages containing licensed material that were
rransporied outside the licensee s facility.

See id. at 15,836-37.

A third basis for the Staff's order (which we will refer to as Basis C) pur-
portedly flows from a March 14, 1996 safety requirement compliance followup
inspection regarding the radiography liceise. The Staff declares that this in-
spection revealed a deliberate Licensee falsification of radiographer examination
documents. As evidence of such falsification, the Staff alleges that (1) a radio-
grapher’s purported responses to the twenty-two questions on the January 16,
1996 examination given during an eight-hour annual refresher training course at
the ET1 facility were identical to those of ETI's President, while other individ-
ual’s responses were markedly different, and (2) an ETI invoice and work order
for that date indicated the radiographer worked from 6:00 a.m. to 2:00 p.m. at
a job site some 3 hours drive from the ETI facility where the course and test
were given. See id. at 15,837,

Finally, as a basis for the March 29 order (which we will refer to as Basis D)
the Staff references the Licensee's supposedly poor enforcement history. This
includes (1) civil penalties of $6500 and $5000 in 1987 and 1992, respectively,
the latter of which was based on some admitted violations that were found to be
in a careless disregard for NRC requirements, and thus willful; and (2) a 1994
notice of violation that is repetitive of the current allegation in Basis A(4) that
an unqgualified employee was directed to perform radiography. See id. at 15,837
& nn.1-4,

In its March 29 order, afsr ouuining these bases, the Staff declares that
ETI “has violated numerous NRC requirements, some willfully, and has failed
to take appropriate actions to prevent the recurrence of past violations.” /d.
at 15.837. Further, while noting the importance of Commission reliance on
lirensees to provide complete and accurate licensee information, to comply
w, . NRC requirements, and to refrain from conduct that could impede agency
safety inspections or investigations, the Staff further states that ETI President
Soni and RSO Badiali have demonstrated “an unwillingness to comply with
NRC requirements” and that the actions of ETI and its senior employees “have
raised serious doubts as .o whether the Licensee and its employees can be relied
upon in the future to comply with NRC requirements and to maintain complete
and accurate records of licensed activities.” [/d.  The Staff thus concludes
that it lacks the requisite reasonable assurance that ETI's current operations
under both its radiography and portable gauge licenses can be conducted in
compliance with agency requirements and that health and safety of the public,
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including ET1's employees, can be protected. This, the Staff asserts, requires that
ETI's radiography and portable gauge licenses be suspended, pending further
investigation, and that the significance of the alleged violations and willfulness
of the purporied conduct require that the suspension (and the accompanying
terms) be made effective immediately. See id. at 15,837-38.

IL.  ANALYSIS

The parties have placed a great deal of information and a vanety of factual
and legal disputes before the Board relative 1o ETT's April 1, 1996 request 1o
set aside the immediate effectiveness of the Staff’s March 29, 1996 license
suspension order. Nonetheless, the resolution of ETI's request does not require
that we delve into most of that information or definitively resolve all those
controversies. During the April 30 oral argument, in response 1o a Board
question about the “crux” of the Staff’s concerns about ETI that led the Staff
to suspend ETI's radiography and portable gauge licenses, counsel indicated
that the Staff’'s central concern was with the “willful violations regarding the
training of individuals who will be going out into the public, and performing
ridiography with sources.” Tr. at 99. Also mentioned by counsel as important
1o the Staff's immediate effectiveness determination was the purperted physical
threat to Mr. Bhatt because of his cooperation with NRC investigators and the
“failure [of ET1 employees] to survey certain boundary areas.” Tr. at 99-100.

After reviewing the cormresponding bases set forth in the March 29 order
relating to (1) deliberate, training-related violations — Bases A(1)-(4) and C;
(2) the threat to Mr. Bhatt — Basis A(6); and (3) the falure to perform job site
surveys — Bases B(7)-(8), we conclude we are unable to sustain a “probable
cause” finding relative to Bases A(2)-(4) and A(6). We do find, however, with
respect to Bases A(1), (B)7)-(8), and C, that the Staff has provided “adequate
evidence” to support its allegations and the need for immediate effectiveness of
1is suspension order relative o those allegations.

A. Bases A(2)-(4), (6)

Regarding the allegations of deliberate misconduct set forth in Bases A(2)-(4)
and (6), ETI has denied that any wrongdoing took place. See ETI Supplement,
Affidavit of Himat J. Soni in Support of [ETI's] Request of April 1, 1996 to Set
Aside Immediate Effectiveness of Order Suspending Licenses (Apr. 18, 1996)
at 6, 8 [hereinafier Som Affidavit); id Affidavit of Joseph Badiali in Support of
[ETT's] Request of Apnl 1, 1996 10 Set Aside Immediate Effectiveness of Order
Suspending Licenses (Apr. 18, 1996) at 2-3 [hereinafter Badiali Affidavit). As

219



presented by the Staff, the central evidentiary support for these bases is the
testimony of David Bhaut

As the record now stands, however, Mr. Bhatt's reliability is in considerable
doubt. In their affidavits, ETI President Soni and RSO Badiali state that Mr.
Bhatt was fired from his position with the company for an apparent act of
dishonesty. See ETI Supplement, Soni Affidavit at 7; id Badiali Affidavit at
3-4. The affidavit of ETI employee Matthew Varroni, who worked with Mr.
Bhatt on several uccasions, also describes the circumstances surrounding Mr.
Bhatt's dismissal and indicates Mr. Bhatt was involved in other questionable
conduct that would cast doubt on his character and veracity. See id. Statement
of Matthew Varroni (Apr. 18, 1996) at 1-3 (describing circumstances relating
to alleged misuse and theft of client property by Mr. Bhatt).

For its pant, the Staff has presented nothing from Mr. Bhatt or any other
source that refutes ETI's description of the circumstances surrounding his
dismissal and other questionable activities. This raises serious questions about
Mr. Bhatt's reliability both in terms of his general trustworthiness and his
specific motivation to fabricate information regarding ETI. Consequently, we
find we are unable 10 credit Mr. Bhatt's testimony as sufficiently reliable to
provide “adequate evidence” for these allegations absent sufficient independent
corroborating information.

The Staff, however, has failed to provide such information. The allegations
in Bases A(3) and (4) that Mr. Bhatt did not take an oral exam and engagrd in
radiographic operations for which he was not properly qualified and trained are,
by the Staff's own admission, essentially based on the testimony of Mr. Bhatt,
See Tr. at 78-80.7 Regarding Basis A(2), to establish there is adequate evidence
for the allegation that RSO Badiali provided examination answers to Mr. Bhatt,
as support for Mr. Bhatt's statement that Mr. Badiali helped him at the time he
ok the exam the Staff has presented the stateraent of an inspector indicating
that one blank answer on the exam apparently was filled in after Mr. Bhait left
ETL See Tr. at 74. During the oral argument, however, Staff counsel was able
to represent with respect to the exam only that “some answers appeared to be
written in mk, some were written in pencil . . . answers were erased, and
crossed out” anc “there might be some different handwriting.” Tr. at 74.75,
76. This does not provide any tangible link to actions by RSO Badiali that
are sufficient to corroborate Mr. Bhatt's statements that Staff asserts support its

s
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allegation regarding Mr. Badiali's purported improper activities while Mr. Bhatt
was taking the exam.’

Concerning Basis A(6), the testimony of other witnesses could provide
sufficient corroboration to Mr. Bhatt's account of the events on September 29,
1995, when during a community cultural function Mr. Soni allegedly threatened
him for cooperating with NRC investigators. The Staff does proffer additional
witnesses — whom Staff counsel identified as Mr. Bhatt's wife and cousin
~ albeit without providing any detail regarding the nature or extent of their
knowledge about the alleged incident. See Tr. at 88, Staff Response, Exh. 3, at
4 [hercinafter Teator Affidavit].

Courts have recognized in the context of considering whether there is probabie
cause for an arrest that information supplied by an identified ordinary citizen
witness may be presumed rehable. See, e.g., McKinney v. George, 556 F.
Supp. 645, 648 (N.D. Hil. 1983) (citing cases), aff 'd, 726 F.2d 1183 (7th
Cir. 1984). The corroborating witnesses offered by Staff do not fall into this
category, however. Because they are members of Mr. Bhatt's family, by reason
of that relationship they also have a possible bias that brings their reliability into
substantial question as well * Therefore, based on the information now before
us, we find that those witnesses are not sufficient to corroborate Mr. Bhatt's
account of events on September 29, 1995,

Because the record in its current state fails to provide sufficient information
for us to conclude that the testimony of Mr. Bhatt has the degree of reliability the
Commission has decreed must be present, see 57 Fed. Reg. at 20,197 (section
2.202(c M 2)1) review process is designed to safeguard against Staff immediate
effectiveness decisions based on “unreliable evidence”), we also are unable to
find that Bases A(2)-(4) and (6) are supported by “adequate evidence” so as to
support immediate effectiveness.

B.  Basis (A)1)

We turn next to Basis A(1), which is the Staff allegation that ET! violated
10 CFR. §§309, 30.10,* when ETI president Soni gave Mr. Bhatt a card

) Because the Board was never given this document by the parties. we are unable 1o make any independent
assessment i this regard
'NM&DMMMWMNMMW Bhatt swore out & coomunal complan
againat Wi Sond concerning the allegod threat and ultimately cotered ito & mutual “stay away” settienent
agreement with Mr. Somi throagh » community dispute resolution program.  See Tr ot 8788 In our view,
whatover weight mught be given 1o Me Bhatt 5 criminal complant is counterbalanced by the consensual nature of
the settiement, which apparently did not involve any resolution of the merits of Mr Bhatt s complaint
 As it 15 pertinent (o the Staff's allegations under this basis, section 30 9(a) of 10 CF R provides:
Information provided 1o the Commission by an apphcant for a beense or by a hicensee or information
roguired by statute or by the Commission’s regulations. orders. or license conditions to be maintmned by
the applicant or the licensee shall be complete and accurate in all matenal respects
(Conttnued)
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identifying him as a Radiographer Level I As described in the affidavits that
accompanied the Staff’s April 8, 1996 response and other supporting information
supplied by counsel,’ the card was issued to Mr. Bhatt on June 16, 1995, the
day after he began work at ETI. On the card, which was signed by Mr. Soni, is
a handwritten inscription certifying that Mr. Bhatt 1s a Radiographer Level | per
ETI procecures and meets the applicable Amencan Society for Nondestructive
Testing SNT-TC- 1A requirements. See Staff Response, Teator Affidavit at 2;
Tr. &t 71. See also Tr. at 24. Mr. Bhatt apparently retained this card throughout
his six-week employment with ETI, which ended on July 27, 1995, and was
expecied by ETI to provide it as identification. See Tr. at 19, 21.

Concerning Basis A(1), in his affidavit, ETI president Soni indicates that
Mr. Bhatt was hired mainly to work at a Brooklyn, New York job site. Mr.
Soni admits that Mr. Bhatt was supplied with a card, but declares the card was
intended only to give him job site identification, as is required by the New York
State Department of Labor. According to Mr. Soni, the card was not a deliberate
attempt to qualify or authorize Mr. Bhatt to perform radiography before he was
properly trained. The only thing the card may have shown, Mr. Som declares, is
that Mr. Bhatt would perform the duties of a trainee or radiographer’s assistant,
although under appropriate supervision. See ETI Supplement, Soni Affidavit at
4-5. In addition, at the oral argument ETI counsel suggesied that any problem
with the card may have arisen because RSO Badiali was not present at the time
the card was issued because of the recent death of his son. See Tr. at 20.

In support of its allegations in this basis, the Staff relies on the affidavit
of Ol Investigator Jeffrey A. Teator supplied with its April 8, 1996 response.
Mr. Teator states that this charge is based on (i) interviews with Mr. Bhatt,
who stated that he did not receive 40 hours cf classroom training and told ETI
president Soni of this fact; (2) an NRC inspector’s determination, based on an
interview with Mr. Bhatt, that he was not knowledgeable about radiation safety
or ETI's operating or emergency procedures; and (3) statements by Mr. Soni

Under 10 CFR §30 10(a), which is cited by the Staff as the other regulation ETI violates under Basis A()), a
hoensee or licensee employee may not
(1) Engage in deliberate nusconduct that causes or, but for detection, would have caused, a licenses
10 be in violsuon of any rule regulation, or order, or any term. condition, or Fnutation of any license.
issued by the Commission, or
(2) Deliberately submit to the NRC, a hoensee, or a licensee s contractor or subcontracior. information
that the person submutting the information knows 10 be mcomplete or Inaccurale 10 some respect matenal
1o the NRC
Furthor, subsection (c) of thez section provides
(¢) For purposes of paragraph (a)(1) of this section, deliberate misconduct by a person means an
imentional action or omussion that the person knows
£1) Would cause 8 licensee 10 be in violation of any rule, regulation, or order, or any term, condition,
or lumitation of any beense issued by the Commuission, or
(2) Constitutes a violation of 8 requirement, procedure, struction, contract, purchase order of policy
of a boensee, conwactor, or subcontractor
® Neithes party supplied the Board with a copy of the card
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and RSO Badiali that the employce was a trainee who never used radiography
equip.ent. See Staff Response, Teator Affidavit at 2.

ET1 procedures make it clear that a certification card is to be issued only after
an individual has fulfilled the applicable training and experience requirements.
See Board Memorandum (Party Submissions in Response to Board Request at
Oral Argument) (May 1, 1996), Attach. 2, at 8 (ET1 Procedure No. CP-101, Rev.
9 (Mar. 12, 1990)) [hereinafter Board Memorandum). To be a Radiographer’s
Assistant, one must have 4 minimuin of 40 hours of “formal classroom training”
and 3 months of “on-the-job training,” while the higher-level Radiographer must
have & minimum of 40 hours of “forinal classroom training” and 9 months of
“on-the-job training” as a Radiographer’s Assistant. /d. Auach. 3, at 50-51 (ETI
RSP No. RS-1, Rev. 4 (Mar. 14, 1994)). See also id. Attach. 2, at 11-12. Under
these provisions, it seems apparent that Mr. Bhatt dia not have sufficient training
or experience to qualify as a Radiographer or even a lower-level Radiographer's
Assistant at the time the card was issued or, apparently, anytime thereafter.”

Pointing to this deficiency, the Staff maintains that issuance of the card to Mr.
Bhatt violated sections 30.9 and 30.10 because (1) the information in the card
is incomplete or inaccurate by reason of the fact that a person who examined
the card at any time during Mr. Bhatt's employment, inciuding an NRC or
agreement state official, clearly could have misapprehended his level of traiaing
and experience; and (2) such incorrect information about an individua!'s training
and experience level would be information that (a) is incomplete or inaccurate
in some respect matenal to the agency within the meaning of section 30.10(a)(2)
and (b) would not be complete in all material respects as is required by section
30.9(a). See Tr. at 72-74. ETI, on the other hand, maintains all this is irrelevani
because there was no NRC regulatory requirement that ETI employees carry such
a card and, in any event, there has been no showing of “scienter” by establishing
any deliberate attempt by ETI 0 violate any regulatory requirement. See Tr.
1415, 21-22,

ETI 1 correct that there apparently is no NRC regulation that requires ETI
to prepare certification cards for its employees. Yet, as we have noted above

"The record before us does not make entrely clear the correlation between & radiographer’s assistant and a
rahogripher, as defined o the agency s regulations. 10 C F R § 34 2 and the three radiographer certification levels
set forth in ETT's quahification and certficaton procedres, see Board Memorandum, Attach 2 @t 3 Nonetheless,
Mr Bhart spparently was never able (o meet the re g cements 10 be a radiographer or o radiographer's assistant
under either NRC regulations or ETI procedures dunng his enuce st ET1 See Letter from Daniel ¥ Stenger and
Robert £ Helfnch, Winston and Strawn, 10 the Licensing Board at | (May 7. 1996)

With regard to Mr Bhatt's trmining. ET1 has provided the Board with a copy of & document entitled “Statement
of Sducatonal Background Noadestructive Examination Traming and Cerufication in Accordance with ASNT-
TCIA & ETI CP Procedures” on which Mr Badiali allegedly recorded that Mr Bhatt received 40 hours of
“Clmssroom” traiming 1 radiation safety in accordance with ETY and NRC specifications. See Board Memorandum,
Atach | See also Tr st 11304 To what degree the. instruction would have fulfilied the rmning requirements
for & radiographer s assistant is unclear however, because ET1 appears 1o be under the impression that oa-the-job
trmning can be credited toward fulfiliag the license-umposed requirements for “formal classroom training,” o
proposition thas is not self evident Compare Tr @ 55, 112 wirh Bowrd Memorandum, Attach 1, e 50
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ETI's own procedures indicate that radiographer certification cards are to be
ssued only to those who have fulfilled the applicable requirements. Under
section 30.10(c)2) an intentional act that the person knows causes a violation
of a licensee procedure is considered “deliberate misconduct” actionable under
section 30.10(a)(1). As a consequence, ETI's contention that Mr. Soni did not
intend to mislead the agency (or did not actually misiead the agency) appears
nrelevant. Instead, the focus is on whether his action was a knowing violation
of ETI's procedure that could have resulted in a regulatory violation by the
submission to the agency of materially incomplete or inaccurate information.*
See 56 Fed. Reg. 40,664, 40,670 (1991) (stating that “(fjor situations that do not
actually result in a violation by a licensee, anyone with the requisite knowledge
who engages in deliberate misconduci as defined in the rule has the requisite
intent to act in a manner that falls within the NRC's area of regulatory concern,
The fact that the action may have been intercepted or corrected prior to the
occurrence of an actual violation has no bearing on whether, from a health and
safety standpoint, that person shouid be involved in nuclear activities.”).
Because ETI has not presented any evidence suggesting that Mr. Soni was
not aware of ETT's own procedures regarding such certifications, it appears that
his action in signing and issuing the card would, in fact, amount to a deliberate
contravention of one or both of the regulations cited. Thus, based on the record
and the arguments before us, we find the Staff’s position relative to Basis (A) 1)

is supported by “adequate evidence."”

C.  Bases (B)(7)(8)

Bases B(7)-(8) involve allegations of a failure of ETI personnel on August
23, 1995, to conduct proper surveys during radiographic operations to ensure
that (1) readings at roped-off boundaries did not exceed levels mandated by ETI
procedures, and (2) a sealed source had been returned to its shielded position
as required by 10 CF.R. §34.43(b). The suppon for these purported violations
15 the personal observations of an NRC inspector. See Staff Response, Exh.
4, st 5 [hereinafier Costelio Affidavit]; Tr. at 105. ETI responds that its own
investigation indicates there were no such violations by the team involved, which
ircluded ETI president Soni and ETI employee Matthew Varroni. See ETI
Supplement, Badiali Affidavit at 5-6. Indeed, ETI asserts its employees at the
site were aware that NRC inspectors were watching them. See Tr. at 106,

'N&mwmmMMMMMUmemQMWM
# cerithcaion card contaiming false information regarding a0 individual 's training and expenience (o perform

meaning of section 309, and (2) would be “incomplete or inaccurnte in some respect material 1o the NRC™ as
defined 1n section 30 1(6aK2)



For present purposes, the resolution of this dispute over what occurred on
August 23, 1995, turns on an assessment of whether the Staff’s evidence is
“unreliable " 57 Fed. Reg. at 20,197. The allegations are based on the direct
personal observations of an NRC inspection official. Other than a declaration
flatly denying the allegations, which clearly would serve ETI's interests, ET1
has not provided us with any reasonable cause to believe that, because of bias
or wistake, the government official involved cannot be considered a credible
observer * Absent such a showing, we conclude that Bases A(7)-(8) are supported
by “adequate evidence.”

D.  Basis C

We come finally 1o Basis C, which concerns the test given to ETI Radiogra-
pher’s Assistant Ram Lubhaya on January 16, 1996, as part of a course being
conducted that same day by RSO Badiali. Based on the parties’ submussions, it
appears that their dispute over this allegation is not so much what happened as
the significance of the events that transpired.

After performing soil compaction testing in Queens, New York, under ETT's
portgble gauge license during the morning of January 16, that afternoon Mr.
Lubhaya returned to ETI's New Jersey facility to attend the refresher course
being conducted by RSO Badiali. See ETI Supplement, Affidavit of Ram
Lubhaya (Apr. 12, 1996); Tr. at 48. He also t50k a twenty-two-question
examination. His answers, the Staff alleges and the Licensee apparently admits,
are essentially identical to those found on the examination of ETI president Soni.
See Saff Response, Costello Affidavit at &; ETI Supplement, Soni Affidavit at
10. See also Tr. at 49.

Under applicable ET1 procedures, annually all radiographers and radiogra-
pher’s assistants must “receive an eight (8) hour refresher course in Radiation
Safety Training from the [RSO] or his designated representative” and “[u]pon
completion of this training all personnel will be administered a written exami-
nation with a minimum passing grade of 80% required.” Board Memorandum,

'hmmnwml’.‘ﬂ'-mlIOWmhmdmm[th
rule i was oo adoped as section 2 207, the Swff declans that i considening @ challenge (0 an immediate
effectiveness dotermanation & presiding officer * ‘must view the evidence presented n a bight most favorabie to
Seaff and resolve all imarences in the Staff s favor "~ Staff Supplement Rosponse at 5 (quoting 55 Fed
27,645, 27646 (1990)) ETI challenges that asserton, declanng that stsements in the Office of General
analysis paper that accompanied the final rule suggest ™ this presumption was sejected in faver a
standard that allows the presiding officer 1o evaluate and balance the cotire body of the evidence without giving a
particular preference to cither party s information. Ser Tr 811 (citing Memorandum from William € Parler,
General Counsel, w the NRC Commissioners, SECY -92.080 a 7 (Mar 16, 1992)) In rubing that for purposes
of deaiding an immediate effectiveness challenge. absent evidence of bias or nustake an NRC inspecior's direct

o

faithiully to execute his or her official duties. See United States v Chemicsl Foundation, Inc, 272 US 1, 1415
(1926)



Attach. 3, at 51. In b:c April 18 affidavit, Mr. Soni states that the January 16
training was “an annual rudiation safety lecture” and that “[a) refresher test was
administered after the lecture and discussion.” ETI Supplement, Soni Affidavit
at 10 See also id Badiah Affidavit at 7 (states that Mr. Lubhaya “attended
the radiation safety refresher training on January 16, 1996 and wok a test”);
id. Lubhaya Affidavit at | (declares that on January 16, 1996 “I attended Ra-
diation Safety Refresher and took a test.”). Mr. Soni also notes that “[djuring
the course of refresher instruction” he observed Mr. Lubhaya having difficulty
in understanding the discussion. /d. Soni Affidavit at 10. This caused him to
explain the test material in detail to Mr. Lubhaya in his native Hindi, an action
he suggests explains the similarity in their answers. See id The Staff also
maintains that RSO Badiali told an NRC nspector that the January 16 training
was the annual 8-hour refresher course. See Tr. at 90. See also Staff Response,
Costello Affidavit at 7.

At the April 30 oral argument, however, ETI counsel and Mr, Soni (in an
unsworn statement) declared for the first tune that the January 16 examination
was designed for an expenenced radiographer. Further, they asserted that for
Mr. Lubhaya, the January 16 examination was no more than a practice ¢xam
from which he gained nothing. See Tr. at 49-52.

ETI's attempt to establish that the Staff’s allegation in Basis C is “unfounded”
is not compelling. For example, ETT's suggestion that Mr. Lubhaya had nothing
to gain by taking the January 16 test 1s an overstatement. By passing the test,
Mr. Lubhaya would have fulfilled the annual refresher training requirement and
would have relieved ETI from having to provide him any addtional refresher
training for another year.'" Also untoward is the shifting nawre of ETI's
explanation about the scope and nature of the January 16 wraining/exam. As the
Staff counsel noted during the oral argument, while an annual refresher course
and an exam are required for ETI radiographers and radiographer’s assistants,
the requirement does not distinguish between radiographers and radiographer’s
assistants in terms of the level of the training or the exam that is to be given.
See Tr. at 91-92.

All this leads us 1o conclude that the Staff’s allegation that the circumstances
surrounding Mr. Lubhaya's examination denote a deliberate violation of sections
30.9 and 30.10 is supported by “adequate evidence” in accordance with section
2.202(e M2 )1).

0OH course, thus assumes M Lubhaya also took the appropriate amount of refresher truining before (he exam.
which he spparently did not See Board Memorandum, Anach 3 m 51
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E.  Need for Immediate Effectiveness of the Radiography and Portable
Gauge License Suspensions

As was noted earlier, to support an immediate effectiveness determination,
besides showing that bases for the order are supported by adequate evidence,
the Staff must show there 1s a need for immediate effectiveness that is supported
by adequate evidence. That need can be established by showing either that the
alleged violations or the conduct supporting the violations is willful or that the
public health, safety, or interest requis>s immediate effectiveness.

Regarding the 1 ispension of ETI's radiography license, taken together the
Staff’s “crux” allegations that we have found are supported by adequate evidence
also demonstrate a need for immediate effectiveness in accordance with this
standard. As we have already explained, there 1s adequate evidence to support
Staff's claim that Bases A(1) and C involve deliberate, i.e., willful, regulatory
violations within the meaning of section 2.202(a)5). As 1 Bases B(7)(8),
while the Staff had not sought to label these violations as willful, they have
asserted that they involve a potential for serious imjury to the public health
and safety. As was noted in several of the affidavits accompanying the Staff’s
1esponse, industrial radiography involves the use of high-activity sources that
can cause high radiation doses if mishandle!. Further, the failure o perform a
survey after each exposure to ensure that a sealed source has been returned to
its shielded position, as is alleged in Basis B(8), has the potentiai for causing
a significant radiation exposure to individuals using the exposure device and to
members of the public. See Staff Response, Costello Affidavit at 7, id Exh.
5, at 2 (Affidavit of James Licberman in Support of NRC Staff's Response to
Request to Set Aside Immediate Effectiveness of Order Suspending Licenses).
We findd this sufficient to meet the Staff’s burden relative to ETT's radiography
license.

With respect to ETI's portable gauge license, ETI] asserts that the weak
sources used in the gauges create only a verv minor possibility that activities
under this license will have any impact on the public health and safety, thereby
establishing there is no effective support for immediate suspension of this
license. See ETI Supplement at 2; Tr. at 62-64. During the oral argument,
Staff counsel disagreed, contending that the nature of the training violations in
this instance support the need for immediate effectiveness. See Tr. at 94-95.

Bases C and A(1) are sufficient 1o establish the need for immediate effec-
tiveness of the suspension of ETT's portable gauge license. Basis C questions
the adequacy of training for Mr. Lubhaya, who just before taking the January
16, 1996 refresher course and exam was doiag soil compaction gauge work
under ETT's portable gauge license. Basis A(1) raises concerns about the cir-
cumstances under which Mr. Bhatt was being trained As the Staff observed,
there is a greater possibility that untrained or improperly trained personnel will



lose such a source, which then could result in exposures in excess of 10 CFR.
Part 20 limitations and an increased likelihood of cancer development. See Staff
Response, Costello Affidavit at 2; T at 94-95,

Thus, we find that considering Bases A(1) and (C) together, the Staff has
provided sufficient reliable information to establish “adequate cvidence” to
support the public health and safety need for immediate suspension of ETT's
portabie gauge license.

L. CONCLUSION

Under 10 C.F.R. §2.202(c)(2)1), in the face of a licensee challenge we are 10
uphold a Staff immediate effectiveness determination if the order, and the Staff's
determination that it should be made immediately effective, are supported by
“adequate evidence.” In this instance, looking to those allegations identified by
the Staff as central to immediate effectiveness for its March 29, 1996 license
suspension order, we find that with respect to Bases A(1), B(7)-(8), and C,
the Staff has met its burden to establisn by “adequate evidence” that (1) those
charges are not based on “mere suspicion, unfounded allegations, or error,” and
(2) there is a need to make the order effective immediately.

For the foregoing reasons, it 1s, this tenth day of May 1996, ORDERED that:

1. ETI's April 1, 1996 request to set aside the immediate effectiveness of
the Staff's March 29, 1996 order suspending ETI Byproduct Material License
Nos. 29-09814-01 and 29-09814-02 is denied.



2. In accordance with 10 CFR. §2202(c)2)1), this order upholding
immediate effectiveness is final agency action.'

THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Boilwerk, 111, Chairman

ADMINISTRATIVE JUDGE
Charles N. Kelber
ADMINISTRATIVE JUDGE
Richard F. Foster
ADMINISTRATIVE JUDGE
Rockville, Maryland
May 10, 1996

ADDITIONAL VIEWS OF BOLLWERK, J.

I write separately to express my concern about an apparent procedural
limitation that exists under current regulations on a presiding officer’s ability to
clarify the information supplied by the parties during a challenge to an NRC
Staff immediate effectiveness determination. Based on my experience in this
proceeding, that limitation does not appear to serve the immediate effectiveness
review process particularly well.

The statement of considerations supporting the final rule adopting 10 CF.R.
§2.202 with its immediate effectiveness provisions indicates that after receiving
the parties’ written submissions the Board may conduct an “oral argument” if it
wishes to gain additional insight or information regarding the parties’ positions
supporting or opposing an immediate effectiveness chalienge. 57 Fed. Reg.
20,194, 20,196 (1992). Nonetheless, as with a criminal preliminary hearing,
which is cited in the final rule in conjunction with the proper application
of the “adequate evidence” standard, or a civil temporary restraining order
or preliminary injunction proceeding, there undoubtedly are instances when
convening a limited evidentiary hearing to ensure that the record is fully

" Copies of this memorandum and order have been sent this d to counsel for ET1 by facsimile transmission
and 10 Staff counsel by E-Mail wansnussion through the agency . wide a2a network.
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developed is useful. Arguably one of those instances would be when, as here,
there are significant questions regarding the reliability of a ceatral witness.

Through the ongoing National Performance Review and other agency initia-
tives, the adjudicatory procedures in 10 C.FR. Part 2 are likely to come under
scrutiny in the near future. 1 would urge that as part of any such review, con-
sideration be given to clarifying the authority of a presiding officer 1o hold an
evidentiary hearing when a licensee or other person subject to an enforcement
order challenges a Staff immediate effectiveness decision.



Cite as 43 NRC 231 (1996) LBP-66-10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman

Dr. Jerry R. Kiine
Dr. Peter . Lam
in the Matter of Docket No. 50-160-Ren
(ASLBP No. ¥5-704-01-Ren)
(Renewal of Facllity
License No. R-97
GEORGIA INSTITUTE OF
TECHNOLOGY
(Georgia Tech Research Reactor,
Atlanta, Georgla) May 16, 1996

In a Memorandum and Order setting forth rulings of the Atomic Safety and
Licensing Board during a telephone conference call on May 15, 1996, the Li-
censing Board granted (with one himited exception) the NRC Staff's motion to
exclude the prepared testimony of Ms. Glenn Carroll, the Intervenor’s repre-
sentative. The Board determined that Ms. Carroll lacked personal knowledge
of the maders in the testimony (with one exception), as well as expertise to
discuss matters in her testimony (which for the most part had been derived from
documentary evidence). The Beard concluded in this regard that the underlying
documents themselves were the “best evidence™ of what they stated. The Board
ruled that the Intervenor could seek to introduce the underlying documents to
the extent relevant and that the testimony could be entered into the record as an
opening statement of position

The Licensing Board also denied Georgia Tech’s motion to bar Ms. Carroll
as a witness for any purpose but granted Georgia Tech's motion to exclude Ms.

231



Carroil’s prepared testimony to the same extent as it had excluded this testimony
in response 1o the Staff motion.

RULES OF PRACTICE: PREPARED TESTIMONY

Prepared testimony may be struck where the witness lacks personal krowl-
edge of the matters in the testimony and lacks expertise to interpret facts con-
tained therein.

MEMORANDUM AND ORDER
(Telephone Conference Cali, 5/15/96)

On Wednesday afteraoon, May 15, 1996, the Atomic Safety and Licensing
Board conducted a telephone conference call with the parties to this proceeding.
The call was transcribed (Tr. 915-62). Participating, in addition to the Licensing
Board members, were Alfred Evans, Jr., Esq., for Ceorgia Institute of Technol-
ogy (Georgia Tech), Ms. Glenn Carroll, for Georgians Against Nuclear Energy
(GANE), and Sherwin E. Turk, Esq. and Colleen Woodhead, Esq., for the NRC
Staff.

Primary topic of the call was the Staff’s Motion In Limine to Exclude the
Testimony of Glenn Carroll, dated May 10, 1996, The Board and all parties
had received this motion. Georgia Tech advised that it was in the process
of preparing and would file by fax (later that afternoon) a motion to bar the
appearance and to strike the testimony of Ms, Glenn Carroll. (The motion was
in fact filed by fax and received by the Board today, May 16, 1996.) The primary
busis of Georgia Tech's motion was the alleged failure of Ms, Carroll to comply
with previous Board orders concerming the filing of prepared testimony, as well
as the lack of expertise of Ms. Cagroll to sponsor the testimony in question,

After some discussion, the Board determined that it would exclude the
prepared testimony of Ms. Carroll (with the lirvited exception of the statements
concerning a videotape of a program on FOX-TV (see p. 253) GANE wishes
1o introduce into evidence). The Board stated that it was prepared to grant the
Staff’s motion (with the one Limited exception) but would permit Ms, Carroll
to read the testumony into the record as an opening statement. Although her
opening statement would not have evidentiary status, it wouid be useful 1o alert
the Board and parties to the points GANE wishes to raise.

The basis for this ruling was Ms. Carroll's lack of expertise together with
her lack of personal knowledge of the events relied on (except with respect to
GANE's preparation of a copy of the FOX-TV iape). Most of the testimony
(which had initially been prepared as a discovery response) consisted of a
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recitation of historical events, denived from specified reports. The Board believes
the “best evidence” of what the reports say is the reports themselves, and we
indicated that Ms. Carroll could seek to introduce the documents on which she
was relying for her testimony through other witnesses — appearing either on
behalf of GANE or through the other parties.

The single exception 10 our overall ruling was our determination that Ms.
Canroll could testify as a witness concerning a videotape she had prepared
and was seeking 10 introduce. The Board rejected the Staii’s ciaim of lack
of relevance of the tape. The Board alsc indicated it would consider issuing a
subpoena for a FOX-TV representative if questions were raised as to the manner
of preparation, contents, completeness, or authenticity of such tape.

The Board notes that, in support of its motion to bar the appearance of Ms.
Carroll as a witness, Georgia Tech asserts that the “most appropriate” format
for prefiled written testimony is “manifestly the traditional question and answer
approach which courts routinely require.” No such requirement appears either
in NRC rules or in orders that we have issued. Those rules instead require only
that testimony be “relevant, material, and reliable.” 10 CFR. §2.743(c).

Ms. Carroll raised a question as to the possible modification of the hearing
schedule that we previously had approved (see Third Prehearing Conference
Order, LBP-96-8, 43 NRC 178 (1996). Ms. AR, Long, the Staff member who
is 10 testify for GANE, had travel plans that would make her unavailable rn
May 24, 1996, the date for which she previously was scheduled. The Board
indicated that, at the outset of the hearing on May 20, 1996, the Board would
revisit the witness schedule to the extent necessary. (The Board had no objection
to the suggested alternate date for Ms. Long, Tuesday, May 21, 1996.)

Accordingly, for the foregoing reasons, the Staff’s motion to exclude the
testimony of Ms. Glenn Carroll is granted. Georgia Tech's motion to bar Ms.
Gienn Carvoll's appearance as a witness is denied. To the extent that Georgia
Tech seeks to exclude GANE's testimony for lack of expertise (parallel to the
Staff's motion), Georgia Tech's motion is likewise granted GANE will be
permitied (o read the substance of its testimony (except for portions not relevant
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to the proceeding, such as claims with respect to Cobalt-60 and x-ray machines)
into the record as an opening statement.

IT IS SO ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Rockville, MD
May 16, 1996



Cite as 43 NRC 235 (1996) CL-96-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Shirley Ann Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus
In the Matter of Docket No. 50-029-DCOM
(Decommissioning Plan)
YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station) June 18, 1996

In LBP-96-2, 43 NRC 61 (1996), the Board granted standing to two Peti-
tioners but declined to admit any of their contentions, denied their request for
an administrative hearing, and terminated the instant proceeding. Petitioners
appraled, and sought reversal of the Board's rejection of their contentions, and
also challenged for a third tme certain guidance given by the Commission in
CLI-96-1, 43 NRC 1 (1996), ecarlier in this proceeding. YAEC and the NRC
Staff opposed Pettioners’ arguments on appeal and urged affirmance of LBP-
96-2. Alternauvely, YAEC challenged Petitioners’ standing to seek a hearing.
The Commission grants in part and demes in part Petitioners’ appeal, rejects
YAEC's arguments regarding standing, and remands the case to the Licensing
Board for further proceedings consistent with this opinion.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING)

Once a party demonstrares that it has standing to intervene on its own accord,
that party may then raise any contention that. if proved, will afford the party
rehief from the injury it relies upon for standing.
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RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING)

Under Commission jurisprudence, proximity alone normaily does not estab-
lish standing (outside the nuclear power reactor construction permit or operating
license context) absent an obvious potential for offsite consequences.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING)

Where the Licensing Board rests its finding of sianding on a combination of
(a) the petitioners’ proximity to the licensed facility, (b) petitioners’ everyday
use of the area near the reactor, and (¢ the decommissioning effects described
in the Commission's 1988 GEIS, the Commission defers to the Board's finding
“that some, even if minor, public exposures can be anticipated” and “will be
visited” or petitioners’ members,

RULES OF PRACTICE:;  ADMISSIBILITY OF CONTENTIONS;
CONTENTIONS (ADMISSIBILITY, SPECIFICITY AND BASIS)

Under the Commission’s “Contention Rule,” 10 C.F.R. § 2.7!4, a petitioner
not only must demonstrate standing but also must proffer with specificity at
least one admissible contention. For a contention to be admissible, a petitioner
must refer to the specific portion of the license application being challenged,
state the ssue of fact or law associated with that portion, and provide a “basis”
of alleged facts or expert opinions, together with references to specific sources
and documents that establish those tacts or expert opimons. The basis must be
sufficient to show that a genuine dispute exists on a matenal issue of fact or
law.

RULES OF PRACTICE: BURDEN OF PROOF; BURDEN OF (COING
FORWARD

Although 10 CFR. § 2714 imposes on a petitioner the burden of going
forward with a sufficient factual basis, it does net shift the ultimate burden of
proof from the applicant to the petitioner,



REGULATIONS: DECOMMISSIONING; INTERPRETATION
(18 C.F.R. § 50.82); RADIATION PROTECTION
STANDARDS (ALARA)

Section 5082(ej of 10 C.FR. expressly requires that decommissioning be
performed in accordunce with the regulations, including the ALARA rule in 10
CFR. §20.1101.

REGULATIONS:  DECOMMISSIONING; RADIATION PROTECTION
STANDARDS ‘ALARA)

ALARA may not be invoked to restrict licensee decisions on, for example,
whether 1o decommussion an operating nuclear power reactor or whether 1o build
one in the first place (as opposed, say, to a coal plant). ALARA comes into
play only after such basic choices are made and requires a licensee 1o carry
out its activity in @ manner calculated to minimize radiation exposures as much
as 18 practical consistent with the purpose for which the licensed activity 1s
undertaken.

REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA)

A heensee's choice between DECON and SAFSTOR (or their vanants) is
presumptively reasonable under the ALARA principle.

RULEMAKING: EFFECT ON ADJUDICATION
NEPA: REQUIREMENT FOR HEARING: GENERIC ISSUES

It would be unreasonable to require the Commission continually to relitigate
issues that may be established fairly and efficiently in a single rulemaking
procesding. This principle applies aiso to environmental issues raised under
the National Environmental Policy Act

REGULATIONS: DECOMMISSIONING

The fact that a very small portion of a site may not be releasable does not
preclude the release of the overwhelming remander of the site.
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RULES OF PRACTICE: BURDEN OF PROOF

REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA)

Petitioners are not absolutely barred from litigating the DECON-SAFSTOR
choice on ALARA grounds. It is, however, petitioners’ burden to show
“extraordinary circusastances” rebutiing the presumption that the licensee’s
choice is reasonable.

RULES OF PRACTICE: CONTENTIONS (NEW INFORMATION,
UNTIMELY FILING); NEW MATERIAL; NONTIMELY SUBMISSION
OF CONTENTIONS

The fact that petitioners raise an argument for the first time late in a
proceeding is not necessarily fatal where the argument rests significantly on
a document prepared only shortly before the argument is proffered and where
petitioners promptly bring it to the adjudicator’s attention.

ADMINISTRATIVE TRIBUNALS

ADJUDICATORY BOARDS: ROLE

ADJUDICATORY HEARINGS: RESOLUTION OF FACTUAL ISSUES
NRC:  ADJUDICATORY RESPONSIBILITIES

LICENSING BOARD: RESPONSIBILITIES (DEVELOPMENY OF
EECORD)

The Licensing Board, rather than the Commussion uself, traditionally devel-
ops the factual record in the first instance,

REGULATIONS: DECOMMISSIONING PUAN

A decommissioning plan by its very nature deals with a myriad of uncertain-
ties, and the Commission’s regulations cannot be construed to require the plan
to predict the future with precision

REGULATIONS:  DECOMMISSIONING PLAN

The Commission’s regulations do not require a licensee, at the time it seeks
approval of its decommissioning plan, to decide whether it will move spent fuel
into dry cask storage



REGULATIONS: DECOMMISSIONING FUNDING

A contention challenging the reasonableness of a decommissioning plan’s
cost estimate 15 not litigable if reasonable assurance of decommissioning costs
is not in serious doubt and if the only available relief would be a formalistic
redraft of the plan with a new estimate,

RULES OF PRACTICE: HEARING ON CONTENTIONS

To obtain a hearing on the adequacy of the decommissioning plan, petitioners
must show some specific, tangible link between the alleged errors in the plan
and the health and safety impacts they invoke.

REGULATIONS: DECOMMISSIONING FUNDING

The standard for determining that the funds for decommissioning the plant
»ill be forthcoming 15 whether there i1s “reasonable assurance” of adequate
funding, not whether that assurance is “ironclad.”

REGULATIONS:  DECOMMISSIONING FUNDING

A decommissioning funding mechanism is external in nature where its col-
lections are made through Power Contracts and are deposited in an independent
and irrevocable trust at a commercial bank and where the trust is executed in
compliance with 10 C.F.R. § 50.75(e)(1)(1).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY,
SPECIFICITY AND BASIS); ADMISSIBILITY OF CONTENTIONS

Petitioners must submit more than speculation in order for a contention to be
admatted for litigation.

COMMISSION PROCEEDING:  CLAIMS FOR DAMAGES
REMEDY

Although the Commussion has a general responsibility to ensure that decom-
missiomng operations do sot jeopardize public health and safety, no statute or
regulation grants the Commission authority to require the licensee to pay (in
effect) compensatory damages 1o private individuals.




RULES OF PRACTICE: SCOPE AND TYPE OF PROCEEDING

Completed decommissioning activities are beyond the scope of a decommis-
sioning proceeding that deals solely with the propriety of a decommussioning
plan and future decommissioning activities.

NEPA: SUPPLEMENTAL ENVIRONMENTAL IMPACT
STATEMENT

ADJUDICATION:  SUPPLEMENTAL ENVIRONMENTAL IMPACT
STATEMENT

The standard for 1ssuing an SEIS is set forth in 10 CFR. §5192: There
must be either substantial changes in the proposed action that are relevant to
environmental concerns, or significant new circumstances or iformation relevant
to environmental concerns and bearing on the proposed action or its impacts.

RULES OF PRACTICE: CHALLENGE TO COMMISSION’S
REGULATIONS; CONTENTIONS (CHALLENGE OF COMMISSION
RULE); GENERIC ISSUES; LITIGABILITY OF ISSUES (GENERIC
ISSUE); RULEMAKING (EFFECT ON ADJUDICATION)

If parties believe that the agency's prior generic review reached the wrong
conclusions, the proper remedy is a petition for rulemaking, not a litigation
contention challenging the basis for a Commussion rule.

RULES OF PRACTICE: OFFICIAL NOTICE

Pursuant to 10 C.F.R. § 2.743(1), the Commussion may take official notice of
publicly avatlable documents filed 1n the docket of a Federal Energy Regulatory
Commssion proceeding.

TECHNICAL ISSUES
The following technical issues are discussed:  Decommissioning; ALARA.

MEMORANDUM AND ORDER

L. INTRODUCTION

On March 1, 1996, the Atomic Safety and Licensing Board (“Licensing
Board™ or “Board™) issued LBP-96-2, 43 NRC 61, in this proceeding invoiving
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the decommissioning of the Yankee Nuclear Power Station near Rowe, Mas-
sachusetts (“Yankee Rowe facility” or “Yankee Rowe”). The Yankee Rowe
facility was a 185-MWe nuclear power plant owned and operated by Yankee
Atomic Electric Company (“YAEC” or “Licensee”). It is the Licensee’s only
power plant and its principal asset. YAEC is in turn owned by ten New England
utilities (“Purchaser/Co-owners”) which purchased electricity from the facility
pursuant to ten identical “Power Contracts.” Despite the shutdown of the Yankee
Rowe facility, these contracts remain in full force and effect.

In LBP-96-2, the Board granted standing to the New England Coalition on
Nuciear Pollution and the Citizens Awareness Network (collectively “Petition-
ers”), but declined to admit any of their contentions, denied their request for
an administrative hearing. and terminated the mstant proceeding. Petitioners
appeal, and seek reversal of the Board's rejection of their contentions, and also
challenge for a third time certain guidance given by the Commission in CLI-
96-1, 43 NRC | (1996), earlier in this proceeding. (Petitioners had previously
sought reconsideration and partial rescission of CLI-96-1 on Jaruary 26 and
March 7, 1996.) YAEC and the NRC Staff oppose Petitioners’ arguments on
appeal and urge affirmance of LBP-96-2. Alternatively, YAEC challenges Peti-
tioners’ standing to seek a hearing.

For the reasons set forth below, the Commission grants in part and denies
in part Petitioners’ appeal, rejects YAEC's arguments regarding standing, and
remands the case to the Licensing Board for further proceeding: consistent with
this opinion.

Il. BACKRGROUND

A.  First Circait's Decision and Commission Response

On October 1, 1991, YAEC ceased operation of its Yankee Rowe facility.
In February 1992, the Licensee removed ali fuel from the reactor vessel at that
facility; notified the Commussion that the plant was permanently shut down
and that decommissioning would commence; and applied for a possession-only
license (“POL") from the Commission. On August 5, 1992, the Commission
granted the POL, but stated that the NRC must approve any major structural
changes to the radioactive components of the Yankee Rowe facility. This
statement was consistent with the Commussion’s then-effective interpretation of
10 CFR. § 5082, that a power reactor licensee was prohibited from conducting
major decommussioning activities pnior 1o final Commission approval of a
decommissioning plan.

In early 1993, however, the Comm ssion announced a new policy interpreting
its decommissioning rule to allow NKC licensees to imtiate substantial decom-
missicaing of their facilities prior to plan approval if they met certain conditions.
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Having met those conditions, YAEC initiated a “Component Removal Project” or
“CRP,” during which many radioactive components of the Yankee Rowe facility,
including large components like the reactor’s steam generalors and pressurizer.
mmedmdmwnm-kvelr.dioxﬁvem('m‘)duposdfa—
cility 1n Barnwell, South Carolina. The Citizens Awareness Network (“CAN"),
mdﬁe?uﬁﬁmhmhpmoeodins.ukedmchmiumwprmidcn
opportunity for a hearing regarding the CRP. Commission refused and CAN
filed a petition for review of that decision in the United States Court of Appeals
for the First Circuit.

On July 20, 1995, the First Circuit ruled that: (1) the Commission had
improperly changed its regulatory interpretation, (2) it should have offered a
hearing on the CRP, and (3) it should have performed a NEPA evaluation
of the CRP. See CAN v. NRC, §9 F.3d 284 (1st Cir. 1995), referring 1o
National Environmental Policy Act (“NEPA”), 42 US.C. §432) et seq. The
First Circuit held that CAN was entitled to a hearing opportunity because the
original Commission policy “required NRC approval of a decomnussioning plan
before a licensee undertook any major structural changes to a facility” and could
not be altered “without complying with [the Atomic Energy Act’s] notice and
hearing provisions.” 59 F.3d at 291-92. Similarly, the First Circuit held that
“yYAEC's original license did not authorize ot to implement major-component
disassembly . . . " without a hearing opportunity. 59 F.3d at 294,

The Commission subsequently announced in the Federal Register that
would not seek further review of the First Circuit’s decision, and requested
public comment on what sort of hearing the Commussion should offer on remand.
See 60 Fed. Reg. 46,317 (Sept. 6, 1995) After reviewing the public comments,
the Commission on October 12, 1995, issued an Order announcing i1ts decision.
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-95-14, 42
NRC 130 (1995). The Comtassion decided, over YAEC's vigorous objection,
that it must offer a heaning on YAEC's decommissioning plan and order a halt
10 major YAEC decommissioning activities in the meantime.'

B. The Hearing Opportunity

In February 1995, during the pendency of the First Circuit litigation, the
NRC Staff approved YAEC's decommissioning plan, which became part of
the Licensee's Final Safety Analysis Report (“FSAR"). See 60 Fed Reg. 9870

"1 pmplement the Comminsion decision, the NRC Swaf! ssued o letter, duted November 2, 19935, containing
et gusdelines doscribing the scope of prohibited acuvibes Those puidelines cxpressly prohibited YAEC from
Mumamm.wur ponents sull ‘u*vmammxu-.m-m
AN rEActon coulant sysiem, the lower neutron shieid tank. the vapor contmner the reactor vessel itsell. and other
systermns with sgnihicant radioactive contanunation  See Letter from Monos B Furtile, NRC, 1© Jumes A Kay.
YARC dated Nov. 2, 1995 atd
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(Feb. 22, 1995). The Staff also approved both an Environmental Assessment
(“"EA”) and a Finding of No Sigmificant Impact (“FONSI”). /d. But in October
1995, when the Commission decided that CAN v. NRC necessitated an offer of
a hearing on the Yankee decommissioning plan, the Commussion indicated that
the prior Staff approval of the plan “cannot be accorded further legal effect,
pending a hearing opportunity.” See CL1-95-14, 42 NRC at 134,

YAEC's plan, first submitted in late 1993, proposed an approach that would
enable YAEC 1o complete its decommissioning of the Yankee Rowe facility
more slowly than under the pure DECON alternative but more quickly than
under the other decommissioning alternative, SAFSTOR.? More specifically,
the plan provided that YAEC would dismantle the plant (except for those
systems that are required for safe maintenance of the spent fuel pool), dismantle
the spent fuzl pool when other options for fuel and high-level radioactive
waste (“"HLRW") storage and/or reinoval become available, ship contaminated
radioactive materials to an LLRW facility, and decontaminate the site to a
sufficiently low radioactive level that it can be released for unreswricted use.
See 60 Fed. Feg. 55,069 (Oct. 27, 1995).

On October 23, 1995, the Commission issued the notice of hearing opportu-
nity promisad in CLI-95-14, stating that the NRC was considering the issuance
of an order under 10 CFR. § 50.82(¢) to YAEC approving its decommissioning
plan as it related to the decommissioning of the remaining portions of the Yan-
kee Rowe facility. Also, the Commission in its October 23rd notice required
any petitioners 1o submit all their contentions simultaneously with their petitions
to intervene, 60 Fed. Reg. 55,069 (Oct. 27, 1995).

On November 30, 1995, Petitioners sought to intervene 1n this proceeding. In
that pleading, they argued that they had standing to participate in this proceeding
and proffered five contentions:

A YAEC's proposed decommissioning plan violates 10 CFR §20 1101 by faling 10
mantin ocoupational and public eadiation doses as low as reasonably achievable
("ALARA"),

TDHCON and SAFSTOR are two aiternatives that the NRC Staff set forth in its tinal Genenc Environmental
Impact Sustoment on the decommussioning of nuclear faciiities Under the DECON alernative. the licensee removes
o deoontannates the onsile radioactive contaminants to & level that permits the site 0 be released for unrestncted
use shordly after the licensee concludes plant operstion By contrast, under SAFSTOR, the heensee maimans
the fucility w such a way thar sllows the facility w be sufely “stored” (hence the acronym SAFSTOR) for an
extended penod of ame (e g . 30 years) and then decontaminated 1o levels that would permit the site o be released
for unresioicted use See NUREG-0586, ' Final Genenic Environmental Impact Staiement on Decomumussioning of
Nucleur Facilives” wt p 2.6 (Aug 198R) ("GEIS™). prepared in support of Final Rule, “General Requirements
for Decommissioning Nuclowr Facilities.” 53 Fed Reg 24 018 (June 27. 1988) (“Final Decommussioning Kule")
Like the Board, we will refer 1o the YABC's moditied DECON approach umply as "DECON
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B The proposed decommissioning plan violates 10 CFR §5082(b) 1) and (2) by
inadequately describing both YAEC's planned decommissioning activities and its
controls and himits on procedures and equipment;

€ The decommissioning plan does not comply with the decommissioning funding
regurements of 10 C P R. § 50 82(bx4) or (c),

D The decommussioning plan fails to include measures necessary to ensure that
workers and the public are adequately protected from health damnage ~aused by
the excessive radition doses they received during the “unlawful” CRP, and

E. The NRC Staff violated NEPA by fatling to prepare a supplemental EIS for the
decommissioning of Yankee Rowe

. Commission Guidance

On January 16, 1996, we issued CLI-96-1, referring the intervention petition
and hearing request to the Licensing Board, establishing an expedited schedule
for the proceeding, and providing guidance to the Board regarding the following
four 1ssues presented in this proceeding.

First, we addressed the relationship between standing and contentions. We
puinted out that although a prospective intervenor cannot derive standing to
participate in a proceeding from another person who s neither a party to
the action nor a member of the prospective intervenor (if the latter is an
organization), the prospective intervenor who becomes a party may nevertheless
raise any contention that, if proven, will afford the party reliei’ from the injury
on which 1t relies tor standing. CLI-96-1, 43 NRC at 6. This observation
pertained to this case because Petitioners, consisting of local citizens' groups,
ratsed “contentions related to occupational dose 1ssues.” Id. (emphasis added).

Second, regarding Petitioners’ Contention A, the Commission stated that the
ALARA standards are now “mandatory requirements” rather than merely “horta-
tory suggestions” and that “[w]e assume . . . an ALARA challenge can properly
be made against a Licensee's decomnussioning alternative choice, if an adequate
basis for the challenge is offered.” 43 NRC at 7 & nd, However, we also con-
cluded that under “a fair reading of our decommussioning rules . . ., it is for
the Licensee in the first instance to choose the decommissioning option and that
neither DECON nor SAFSTOR can be deemed unacceptable a priori.” 43 NRC
at 7 (footnote omitted). We ruled out challenges to the DECOM-SAFSTOR
choice if they rest solely on the genenic 900 person-rem estimated difference
between these options used in the 1988 GEIS underlying our decommussioning
rule. 43 NRC at 8. We reasoned that the GEIS found both cptions accept-
able, “despite the acknowledged likelihood of reduced occupational dose under
SAFSTOR." Id. We therefore saw no point o case-by-case litigation over dose
differentials “on the order of magnitude of the estimate in the GEIS” — barring




some “extraordinary aspect to the case not apparent to us from the pleadings.”
43 NRC at 8-9.

Third, regarding Contention C, we considered Petitoners’ argument that
YAECs updated cost estimate was not reasonable. We found that the “essential
purpose” of the estmate requirement “is to provide ‘reasonable assurance’ of
adequate funding for decommissioning.” 43 NRC at 9. We therefore concluded
that, to receive relief, Petitioners would need to demonstrate “not only that the
estimate is in error but that there is not reasonable assurance that the amount will
be paid.” Id. “Thus, & contention that a licensee’s estimate 1s not ‘reasonable,’
standing alone, would not be sufficient in and of itself because the potential
relief would be the formalistic redraft of the plan with a new estimate.” /d.

Fourth, regarding Contention D, we ruled that Petitioners’ allegations of
“illegal” past conduct by YAEC were not relevant in a decommissioning
proceeding where the “focus . . . is prospective only.” 43 NRC at 9. The
Commission viewed Petitioners’ “past conduct” allegations as “more properly
the subject of separate enforcement action.” Id.’

D.  The Licensing Board Decision

On February 21, 1996, the Licensing Board held a prehearing conference at
which the Board heard oral argument on the issues of standing and contentions.
At the conclusion of this hearing, the Board indicated that it intended to issue
an order by March | concluding that Petitioners had standing to participate in
this proceeding. that they had failed to raise any admussible contentions, and
that the proceeding would therefore be dismissed. In anticipation of the Board's
promised order, the Commussion on February 27, 1996, issued an unpublished
order staying the effectiveness of any Licensing Board order dismissing this
case.

On March 1, 1996, the Licensing Board issued LBP-96-2. In that order,
the Board first concluded that the two intervenor organizations had established
standing 1o intervene and seek rehief regarding alleged health and safety or

YO tiw sume ity us the Comnussion issued its guidance (Jan 16, 1996), the Commussion also issued a separate
document. entitied “Notice of Apporntment of Adjudicatory Employee and of Commumication Covered by 10
CFR §2781c)" (“"Notice™). which advised the parties (1) that o member of the NRC Staff had been appointed
s an adjodicatory employee, and (1) that there had been & commumcation in violation of the separation-of-
functions restnctions contaned in 10 CFR 8§ 2 78100 and thay "his communication was being placed on the
record 10 scvordance with the requirements of 10 CF R §2 781()

The Notice also indicated that the prohibited communication had pot re. “ed the Commission itself and had
not affected the Conwmission's guidance This Notice led (0 & motion by Peu. ~ers lm reconsideration of the
Commission's guidance and for dhsguabification of certun Commissioners and the Mo~ “aff Pentioners argued
that the guidance wis incomeet, m-mrewh:dﬁmnmumpmpu ﬂmﬂcommunon and the.  “ested on factisal

prejudgments. On March 7. 1996, the O pt insofur as it challenged the
substance of the Commussion guidance — an issue the Lonmmua umwd for this appeal. CLL-96-5, 43 NRC
53




enviromuental injuries o their members who reside and/or engage in vanous
activities near Yankee Rowe. Next, the Board examined each of Petitioners’
five contentions, Applying both the Commission’s guidance from CLI-96-1 and
the Commission’s standards for acceptance of contentions as set forth in its
case law and 10 CFR. § 2.714(b)(2)(in), (d)X2)(1)-(11), the Board concluded that
none merited acceptance. Consequently, the Board denied Petitioners’ motion
1o intervene and their request for hearing, and terminawed the proceeding.

On March 18, 1996, Petitioners appealed LBP-96-2, challenging the Board's
rejection of their five contentions and reasserting their prior arguments challeng-
ing the Commission’s guidance in CLI-96-1.* On April 2, 1996, YAEC and Staff
each filed a brief in opposition to Petitioners’ appeal. YAEC also challenged
the Board's grant of standing to Petitioners. On April 10, 1996, Petitioners filed
a brief responding to these two reply bnefs.”

ill. DESCRIPTION AND ANALYSIS OF PARTIES’
POSITIONS REGARDING STANDING AND CONTENTIONS

To place in context the following discussion of the parties positions, we
nole that the radiological effects of decommissioning a power plant are far less
than those associated with the operation of a plant. Although the licensee
must continue to control the contaminated arzas of the plant 1o mimimize
radiation exposure to personnel, the situation during decommissioning is more
similar to that of a contaminated materials facility than to that of an operating
reactor. Also, both the maintenance of spent fuel in the spent fuel pool and the
containment of residual contamination in the facility are far simpler tasks than
operating a nuclear reactor. As a result, the decommussioning activities have
considerably less potential to impact public hcalth and safety.

A.  Standing

Petitioners allege that they have organizational standing to intervene in this
proceeding because their membership includes individuals living between 4 and
10 miles from the Yankee Rowe facility, participating in recreational activities
along local waterways that receive effluent discharges from the faciiity, and using
roadways that may be employed by trucks to carry waste away from the facility.

*On March 7. 1996, Petitioners had submitied o document styled “Supplement 1o Motion for Reconsideration
and Parugl Rescisnics of CLE96.01" In this pleading. Petioners again urged the Commussion w revisit the
ALARA mxue in general & well as the Commission's specific wssumptions regarding the level of radiation doses
that can be expected from YARC s decommissioning activities  Fhe Commussion has considered this pleading
vonnection with this appeal  See note 3, supru

e © grants Pe 5" motion for leave 1o file its April 10th brief
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upon their health and safety and upon the local environment,
mmmmewm.ammn

Although neither YAEC nur the Staff contested Petitioners’ standing to raise
public health, safety, and environmental chalienges to the decosmissioning plan,
both of these parties initially objected to Petitioners’ standing to raise arguments
based on the health and safety of workers at the plant. As noted above, the
Commission in CLI-96-1 0ok the position that “once a party demonstrates that
it has standing to intervene on its own accord, that party may then raise any
contention that, if proved, will afford the party relief from the injury it relies
upon for standing.” CL1-96-1, 43 NRC at 6.

Interpreting this ruling in CLE-96-1, YAEC argued to the Board that Petition-
ers’ reliance on public exposure doses (which were substantially less than occu-
pational doses) 1s insufficient to give them standing to intervene as to any aspect
of their contentions, including radiological impacts on workers at the facility.
By contrast, Petitioners and Staff interpreted CLI-96-1 to support Petitioners’
standing to pursue ail their contentions, including those related to occupational

IHPACts.

The Board in LBP-96-2 ruled that Petitioners had standing to intervene in
this proceeding. The Board reasoned that “some, even if minor, public exposure
can be anticipated from the decommissioning process™ (citing the GE!S) and
the Board was therefore not

“in @ position a this threshold stage to rule out as 8 matter of certainty the existence ol a
reasonable possibility” that decommussioning might have an adverse impact to those, such
a5 Petiioners’ members, who live or recreate in such close proximity to the facility, or use
el waste transponation routes

LBP-96-2, 43 NRC at 70, quoting Virginia Electric and Power Co. (North Anna
Power Station, Units | and 2), ALAB-522, 9 NRC 54, 56 (1979).

YAEC, in its Bnef opposing Pettioners’ appeal (“YAEC's Brief”), argues
that Petitioners’ mere proximity to the Yankee Rowe reactor does not give them
standing 10 challenge YAEC's decommissioning plan.® YAEC is correct that,
under Commussion jurisprudence, proximity alone normally does not establish
standing (outside the nuclear power reactor construction permit or operating
license context) absent an “obvious potential for offsite consequences.” See
Florida Power and Light Co. (St. Lucie Nuclear Power Plant, Umits | and 2),

“Aw YAEC did not isell appeal the Board's ruling on standing, YAEC wis nevertheless entitied as
the prevling party below (o wrgue any ground that would defend the witimate result reached by the Board -
including aeguments that the Board had rejected, such as those regarding standing  See e v Long Ivlund Lighting
Co (Shoretwsm Nuclear Power Station, Unit 1) ALAB-B12. 23 NRC 135, 141 (1986)
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CLI-89-21, 30 NRC 325, 329-30 *989); cf. Georgia !nstitute of Technology
(Georgia Tech Research Reactor), Cii 95-12 42 NRC 11, 116-17 (1995).

Here, however, the Licensing Board did not rest its finding of standing on
proximity alone. Pointing to Petitioners’ description of their everyday use of
the area near the reactor and (o the decommissioning effects described in the
Commission's 1988 GEIS, the Board reasorably found “that some, even if
minor, public exposures can be anticipated” and ~ wili e viasted” on Petitioners’
members. LBP-96-2, 43 NRC at 69-70. We defer to the Board's resolution of
the standing issue. See Georgia Tech Research Reactor, 42 NRC at 116,

B.  Contentions

In 1989, the Commussion issued a new “rule heightening the specificity re-
quirements for pleadings filed by parties secking to intervene in [formal] I+
censing proceedings.” Union of Concerned Scientists v. NRC. 920 F.2d 50,
51-52 (D.C. Cir. 1990). Under this “Contention Rule,” 10 CFR. §2.714 a
petioner maust not only demonstrate standing but also must proffer with speci-
ficity at least oae admisstble contention, For a contention 1o be admissible,
@ petitioner must refer to the specific portion of the license application being
challenged, state the 1ssue of fact or law associated with that portion, and pro-
vide a “basis” of alleged facts or expert opinions, together with references to
specific sources and documents that establish those facts or expert opimons. 10
CFR. §82.714(b)2), (d¥2). The basis must be sufficient to show that a genuine

" See Final Rule. “Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the Hearing
Process.” 54 Fed Reg 31168 (Aug 11, 1989) A pettioner's burden of going forward at one time was lighter
than under the current version of section 2 714, and was more similar to the “notice pleading” approach generally
tuken by the courts. From 1968 0 1972, the Commission required only that a pettoner’s contention be set forth
“n reasonably specitic dewil” (1% Fed Reg 587 8588 Clune 12, 196K8)) — o stundard anulogous to the test
applied i civil cases Licensing and Regulstion of Nuclear Reactors, Hearings before the Joint Committee on
Atomic Energy, 90th Cong.. Ist Sess. pt 1, at 471 (19670, cited in B, and Prof I Peaple for the
Public Interest v Atomic Energy Commission, S0 F 24 424 428 (DC Cie 1974

From 1972 uniil 1989, petioness needed to proffer no evidentiary foundution whatever for their contentions,
50 fong s those contentions themselves were ststed with busis und specificity. See Mivsissippr Power und Light
Co (Crand Gulf Nuclear Station, Units | and 2, ALAB-130. 6 AEC 421, 426 (1973), Houston Lighung and
Power Co. (Allens Creek Nuclear Generating Station, Uit 1), ALAB-S90, |1 NRC 542 (1980). Pro se htigants’
vomentions were bield 10 even lower standards of clanty and precision See. ¢ . Public Service Electric und Gas
Co. (Salein Nucleur Generating Station, Units | and 2). ALAB- 136, 6 AEC 447 489 (1970
The rewult of this pre- 1989 approach was that the actual hearings were delayed by months and even years of
preheaning conferences, negotiations and rulings on motions for summary disposition See. ¢ . Caroling Power
and Lt Co (Shewon Mams Nuclear Power Plant), LEP-BS-S 21 NRC 410, 417 (1985) (500 contentions
proposey, 60 admitied for discovery, und spproxsmately 10 actually ltigated after 2 1/ years of negotiabon) This
prablem drove the Commission 1o revise its fules by promulgatung the corrent version of section 2 714, which was
designed "0 rive the threshold for the wimission of contentions * $4 Fed Reg at 33,168




dispute exists on a material issue of fact or law. 10 CFR. §2.514(b)2)*
“A contention may be refused if it does not meet the requirements of section
2.714(b) or if the contention, even if proven, would ‘be of no consequence in
the proceeding because it would not entitle the petitioner to relief.” 10 CFR.
§ 2.714(d)2)0)." Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station), CLI1-93-3, 37 NRC 135, 142 (1993).

Although section 2.714 imposes on a petitioner the burden of going forward
with a sufficieni factual basis, it does not shift the ultimate burden of proof from
the applicant to the petiioner. Final Rule, supra note 7, 54 Fed. Reg. at 33,171,
Nor does section 2.714 require a petitionz to prove its case at the contention
stage  For factual disputes, a petitioner need not proffer facts in “formal affidavit
or evidentiary form,” sufficient “to withstand a summary disposition motion.”
Georgia Tech Research Reactor, 42 NRC at 118, On the other hand, a petitioner
“must present sufficient information to shew a genuine dispute” and reasonably
“indicating that a further inguiry is appropriate.” Jd.*

We assess Petitioners’ contentions under these standards.

1. Contention A:  YAEC's Decommissioning Plan Violates 10 C.F.R.
$20.1161 by Failing to Maintain Occupational and Public Radiation
Doses as Low as Reasonably Achievable

a.  Background

In Contention A, Petitioners asserted that the Licensee s required under 10
CFR. §20.1101(b) to maintain radiation doses as low as reasonably achievable.
That section provides that each lhicensee

shall use, o the extent practicable, procedures and engineening controls based upon sound
radiaiion protection principles 1o achieve occupational doses and doses 0 members of the
public that are as low as s reasonably achievable (ALARA)

“ALARA™ 15 in turn defined in 10 CF.R. §20.1003 as

making every reasonable effort 1o maintain exposures © radiation as far below the dose
Hmits 0 this part as is practical consistent with the purpose for which the hicensed activity
15 undentaken, taking 0to account the state of techrology. the economics of improverments
i relation 1o state of echnology, the economics of improvements in relation to benehits to

*he rules for conentions under NEPA are shghdy different  See 10 CFR §2 71400N2)i) (requinng
NEPA comientions 10 be based on the apphoant’s environments! report. but permitting Pettioners o amend their
comentions 1f the dito or conclusions in subsequent Commussion environmental documents difer significantly
from the duta or conclusions 1o the applicant's epvironmental report)

Y Sev also Final Rule, supro nowe " 54 fed Reg. ot 31171 irequinng “some fuctual basis™ for the contention),
Coirde v Pacific Legul Foundanon, 445 UK 198, 204 (1980 Yermons Yankee Nucleur Power Corp v NRC, 438
US SI9 S84 0198



the public health and safety, and other societal and socioeconomic considerations. and in
relation o wiihization of nuclear energy »nd licensed matenals in the public interest

According to Petiioners, if an alternative is available that reduces radiation
exposure and lowers cost, then 10 CFR. §20.1101(b) requires the licensee to
use that alternative. They further argued that, even where a dose-saving alter-
native costs more than the other alternatives, the Licensee must still determine
whether the health and safety benefits associated with the reduction in exposure
outweigh the additional cost. Petitioners asserted that YAEC's selection of a
DECON approach violates these principles by ignoring SAFSTOR's capability
of achieving significant dose reductions in a cost-effective manner.

In CLI-96-1, the Commission ruled that a challenge to YAEC's choice of the
DECON rather than the SAFSTOR option for Yankee Rowe cannot be based
solely on dose differences on tiue order of 900 person-rem — barring some
“extraordinary aspect 1o the case not apparent to us from the pleadings.” [d
al 8-9. We reasoned that our 1988 decommussioning rule, and its supporting
GEIS, had already found both DECON and SAFSTOR acceptable, despite the
recognized potential for a 900 person-rem differential in occupational dose. Id.
The Commussion concluded thar its approach was “entirely consistent with the
ALARA concept,” which focuses not only on radiation exposure but also on
costs and “other societal and socioeconomic considerations.” /d.

CGiven the Board's nearly exclusive relance on CLI-96-1 regarding Con-
tention A, Petitioners’ Appeal Brief focuses on the Commission's rather than
the Board's order and, in many respects, repeats the arguments previously prof-
fered in their January 26th and March 7th pleadings seeking Commussion re-
consideration of its guidance. In these three pleadings. Pettioners claim that
the Commussion, .n discussing the relative ments of DECON and SAFSTOR,
improperly prejudged the facts, relied on communications prohibited by the
Commission's separation-of-functions regulation, misperceived the meaning of
Petisioners” Contention A, and provided erroneous guidance.

b YAEC's Threshold ALARA Argument

At the outset, to clear away a preliminary matter, we deal with a fresh propo-
sitton urged by YAEC as a ground for affirming the dismissal of Petitioners’
ALARA contention. YAEC asserts that, in this proceeding, it 1s a license ap-
phicant rather than a heensee and that section 20,1101 (the ALARA regulation),
“Ibly s terms, . . . only applies 1o licensees, not applicants for licenses.”
YAEC Brief at §. The simple answer to YAEC's argument is found in 10 CF.R.
§5042(¢) —— which expressly requires decommissioning to “bhe performed in



course, the ALARA rule in 10 CFR. Part 207

¢. Soundness of Commission Guidance

In our view, the Commussion guidance on Contention A remains sound.
The guidance means, in essence, that a licensee’s choice between DECON and
SAFSTOR (or their vanants) is presumptively reasonable under the ALARA
principle. This presumption does no more than restate what the Commission
found in its 1988 decommissioning rulemaking: that no likely cost or dose
differential between DECON or SAFSTOR made one or the other option
preferable from a safety or environmental perspective. See 1988 GEIS §4.5,
at 4-17 through 4-20, Notably, the 1988 rule forces no choice on hcensees,
stating only that a licensee-chosen “alternative is acceptable if it provides for
completion of decommissioning within 60 years.” 10 CF.R. § 50.82(b)(1)(1).

Despite the NRC’s 1988 generic review of the DECON-SAFSTOR choice,
Petitioners seek to revisit that choice case-by-case, basing their objections on
essentially the same factors that the Comumission weighed when concluding
that either SAFSTOR or DECON was a reasonable decommissioning choice. '
But Petittoners’ approach unreasonably “would require the agency continually
to relitigate issues that may be established fairly and efficiently in a single
rulemaking proceeding.” Heckler v. Campbell, 461 US. 458, 467 (19¢3).
Accord Nuclear Information and Resource Service v. NRC, 969 F.2d 1169,
1174-77 (D.C. Cir. 1992) (en banc). “Significantly, the Supreme Court has
found agency reliance on prior determinations to be perfectly acceptable, even
when the statute before it plainly calls for individualized hearings and findings.”
id. at 1175 (citing cases). See Kelley v. Selin, 42 F.3d 1501, 1513, 1518-20 (6th
Cir.), cert. denied, 115 8. Ct. 2611 (1995).

Petitioners argue that the likely unavailability of spent fuel disposal facilities
in the near future renders illusory the early site release advantage of DECON
(which would offset the disadvantage of DECON's somewhat higher radiation
doses). This argument, however, raises a generic issue affecting the decommus-
stoning plans for all reactors in this country, Petitioners’ position amounts to
an argument that SAFSTOR is always preferable to DECON, especielly untl

Y Contrury 1 the concem expressed in YAEC's appellate brief (e g at p 56 n5), ow gwdance do2y not suggest
that ALARA may be invoked 10 restrict hoensee decisions on, for example, whether to decommission an operating
miclear pov.  reactor of whether 10 build one in the first place (i opposed. say. 10 o conl plast) ALARA comes
mto play onl, after such basic chowces are made and requires a hicenser 1 carry out ity activity I it manner
caleulated o mimimize radlation exposures @ much “as is practical consistent with the purpose for which the
liconsed acuvity is undertaken ~ 10 CF R § 20 1003

' he 1988 rulemaking coasidered the same questions as Petitioners ruse 1o this lawssit — ¢ g . the availability
wnd costs of waste disposal. the possibility that spent fuel may roquire fong-term ¢« e storuge, and the cost and
dose exposure trade-offs botween SAFSTOR and DECON See GEIS §4 5w 417 through 4-20
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the completion of an HLRW repository — an argument that flies in the face of
what the Commussion concluded in its 1988 rule and GEIS. An adjudication of
a single case is not the place to consider Petitioners’ across-the-board challenge
to the Commission's 1988 decision generically approving both SAFSTOR and
DECON.

Petitioners’ argument fails for two other reasons as well. The fact that a very
small portion of the 2000-acre site may not be releasable does not preciude the
release of the overwhelming remainder of the site. In addition, early site release
was only one of a number of benefits to DECON cited in the GEIS. See pp.
275716, supra.,

This 1s not to say tUat Petitioners are absolutely barred from litigating the
DECON-SAFSTOR choice at Yankee Rowe on ALARA grounds. But, as the
Commission’s guidance suggests, it 1s Petitioners' burden to show “extraordinary
circumstances” rebutting the presumption established in the 1988 rulemaking
that the Licensee's choice is reasonable, With one exception — the clam
that occupational exposures during the Yankee Rowe reactor’s decommissioning
have been much higher than what the 1988 GEIS anticipated — Petitioners’
various arguments on appeal do not persuade us that further ALARA hitigation
s necessary in this case. Petitioners also advance no good reason for the
Commission to reconsider its guidance.

Petitioniers first assert that the 900 person-rem dose savings discussed in
the GEIS equates to the avoidance of between (0.6 and 2.4 deaths, plus the
same number of other health and genetic effects. According to Petitioners, the
Commuission errs tn considering this level “trivial,” and the ALARA regulation
(10 CFR. §20.1101) therefore requires YAEC to take reasonable mitigation
measures -— 1.e., to shift to the SAFSTOR option. Appeal at 16-17. But the
Commussion and its Licensing Board nowhere suggested that the health effects
of 900 person-rem were “trivial.” The Commission’s guidance means only that
it would not permit case-by-case litigation over health effects already considered
acceptable in the 1988 decommussioning rulemaking. This deference to prior
generic findings reflects a sensible allocation of the Commission’s decisional
resources

Petinoners also claim to have demonstrated (with sufficient specificity to
require a hearing) that sigmficant dose savings can be accomplished at a lower
cost uader SAFSTOR than under DECON. Petitioners point 1o evidence, based
on the GEIS, that the use of SAFSTOR over a 50-year period will result in a
90% reduction of LLRW volumes. Appeal at 17.

This argument fails for two reasons. First, Petitioners point essentially to
the same facts and policy choices already considered in the Commission's 1988
decommissioning rulemaking. This conclusion is supported by the very fact
that the information on which Petitioners rely for their argument comes from
the Commussion’s own GEIS. Second, although Petitioners are correct that, due
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1o radioactive decay, the volume of LLRW at Yankee Rowe will be less in 50
years than now, this does not necessarily or logically require the conclusion that
decommissioning costs will be lower 1t is just as likely that site availability
or pricing concerns «ill raise costs substantiaily, even for lower volumes.
Petiioners’ argument also ignores expenses associated with maintenance of
the site during the 50-year waiting peniod. Petitioners’ contention, therefore,
shows no such obvious cost advantage to SAFSTOR over DECON hat the
Commission's generic approval of both options in 1988 is seriously brough
Into guestion.

d.  Alleged Prejudgment of Facts

Petitioners focus most of their appellate arguments regarding Contention A on
several instances in which, according to Petitioners, the Commission’s guidance
prejudged the facts regarding the comparative doses and costs associated with
DECON and SAFSTOR. We already have ruled that the Commission statements
to which Petitioners refer are not prejudgments of the facts but are instead
“regulatory interpretations and policy judgments, and tentauve observations
about dose estimates that are derived from the public record.” CLI-96-5, 43
NRC at 59. We will reiterate briefly why Petitioners’ charge of improper
“prejudgment” cannot be sustained and does not require further Licensing Board
litigation, "

Petitioners' reargument of the “prejudgment” issue overlooks two key points,
First, as the Comnission stressed in CLI-96-5, the Commission statements
singled out by Petitioners resolved no facts and simply pointed to a number
of salient features in the record and i Commission policy that might bear on
Contention A. Second. none of the alleged factual prejudgments was necessary
to the Commission's guidance, which rested on the Commission’s generic
inquiry into the DECON vs. SAFSTOR question in its 1988 decommissioning
rulemaking.

Petitioners question n particular the Commission’s comment that, under its
current policy, the “value” of avoiding 900 person-rem is relatively low —
about $2000 per person-rem or $2 million — particularly in relation to a project
costing bundreds of millions of dollars over many years. Petitioners are quite
correct that the $2000 figure does not reflect a binding legal rule, but simply an
NRC policy judgment, albeit a recent and well-considered one. See SECY-95-
028 (Feb. 7, 1995), SRM 95-028 (June 30, 1995). The “value” of an avoided

" Similarty. the Commission sees no resson to revisit the “separation of functions” question raised by Pettioners
on appeal, bul resolved by the Commission in CLE96-5 Pentioners fail 1o come 10 grips with the decisive linding
of the Commussion and s indopendent Irspector General that the prohubited communication did not affect the
Commission's “guidance” decision, CLI-96-1 See gemeraily CLI-96-S 43 NRC $3
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person-rem, of course, is by nature a fairly subjective judgment and Petitioners
themselves have not proffered or justified any specific alternative value. We
need not, in any event, definitively resolve the value of avoided person-rem in
s adindication.

e. New Dase Information

Petitioners, in thewr pleadings pending before us, bring to our attention the
following two new pieces of information relevant to the level of radiation doses
that can be expected from YAEC's decommissioning activities. First, YAEC
wrote the Commission staff on February 28, 1996, proposing to conduct eleven
“minor” decommissioning activities which the Licensee expects to result (at least
according to Petitioners) in 82 person-rem of occupational dose.” Petitioners
note that this is fully half of the dose (16G person-rem) that YAEC predicted
from the entire CRP, and more than 10% of the total remaining radiation
dose projected for the rest of YAEC's decommissioning activities. Second,
according to Petitioners, NRC Inspection Reports reveal that, in 1994 alone, the
occupational doses for the CRP (197 person-rem) exceeded the total CRP dose
estimate (160 person-rem) in the FSAR and that, as of October 10/11, 1995,
workers at Yankee Rowe had reccived additional doses of between 21 and 57
person-rem. '

Based on these two pieces of information, Petitioners assert that the total
occupational radiation dosage from the CRP is hundreds of rems higher than
the Licensee's latest (1995 FSAR) estimated level of 160 person-rem for the
CRP, drawing into question the accuracy of not only the CRP dose estimate
but also YAEC's dose estimates for all decommissioning activity at the Yankee
Rowe facility. See Petitioners’ Supplement to Motion for Reconsideration at
4-11;, Appeal at 11, 17-18; Reply Brief at 3-5

In addition, Petitioners have raised the following argumert:  According to
YAEC, 9% of the plant’s remaining nonfuel and non-Greater-Than-Class-C
radioactivity is in the reactor vessel and lower reutron shield. Consequently,
according to Petitoners, the radioactivity in all of the components found
in the eleven activities discussed in YAEC's February 28th letter (none of
which involves the vessel or shield) necessarily totals less than 1% of the
plant’s remaining radioactivity. Petitzoners go on to argue that, assuming some

" Petioners’ Supplement w Motion for Reconsideration of CLL96-1. dated March 7. 1996, at 45, referring
w YAEC Leter from Russell A Mellor, YAEC, 1o Morton B Fairtile, NRC, dated Feb 28, 1996 appended as
Attachment { 10 Petiioners March Tth Supplement

" Referring o Inspection Repont No 50.2995.05  § (Dec 5, 1995) (uotal 1995 elfective dose assignments 10 all
waorkers theough October 10th wies 57 rems, und the 1995 dose to workers for reactor vessel removal preparations
was spproximately 21 rema s of Oct 1ith) Petitioners’ Supplement to Motion for Reconsideration and Pacti)
Rescission of CLI96- 1. hiled March 7, 1996, at 7




proportionality between the level of radioactivity in these components and the
rachation dose to workers involved in decommissioning these components, then
82 person-rem s a very small proportion of the total occupational dose that
workers will recerve from the decommssiomng of Yankee Rowe, and the total
DECON dose would be far above the 1215 person-rem postulated in Table
4.3-2 of the GEIS for the decommissioning of a 1175-MWe pressurized water
reactor. GEIS at 4-1 and 4-5 to 4-6. Consequently, Petitioners’ theory goes,
the dose differential between DECON and SAFSTOR is likely to exceed greatly
the 900 person-rem assumed by the Commission in CLI-96-1. See Pettioners’
Supplement to Motion for Reconsideration and Partial Rescission of CLI-96-01.
dated March 7, 1996, at 9-10.

This recently proffered information and new argument, if substantiated, may
constitute “extraordinary circumstances” jusufying further litigation on whether
YAEC's DECON approach meets the ALARA standard. The NRC Staff and
YAEC do not counter Petitioners’ argument on its merits, but contend only that
the argument comes too late and should not be considered for the first time
on appeal. Staff Brief at 11; YAEC Brief at 10-11. However, on the current
record, we cannot say that Petitioners’ lateness is fatal, as their argument rests
significantly on a document dated February 28, 1996, and Petitioners promptly
fon March 7) brought it to the Commission’s attention.

The current record does not provide enough information for us to assess
whether Petitioners meet the standard for late-filed contentions set forth in
10 CER. §2.714(a)1)" or to evaluate fully the substance of their new dose
argument. “In Comnussion practice the Licensing Board, rather than the
Commission itself, traditionally develops the factual record in the first instance.”
Georgia Institute of Technology (Georgia Tech Research Reactor), CL1-95-10,
42 NRC 1, 2 (1995). We therefore remand to the Board the questions whether
Petitioners’ new dose argument satisfies the “late-filed contention” standards set
forth in 10 CFR. § 2.714(ax 1) and, if so, whether it provides a sufficient basis
for the ALARA chalienge to YAEC's choice of a decommissioning alternative.
The Board may well be able to resolve these questions by our original anticipated
mid-July endpoint to the Board proceeding. Sex CLI-96-1, 43 NRC at 10. But
if the remanded questions prove too complex for final resolution by July 31,
1996, we ask the Board to establish a fresh expedited schedule and to refer it
10 the Commussion for approval.

”kawgmﬂuh(ﬁmmh&mmwm-h ruled on the standards for consideration of le-filed bases and
information submitied 1o suppont of an unadmited contention prior to the ermination of the proceeding. However,
we consider Feutonens’ new dose information (o be, 1n essence. & supplement w therr petition to intervene. The
uformation s therefore subject to the following language in 10 CF R §271400K1) — “lalddional tme for
fiting the supploment may be granted based on & baluncing of the fuctors 1n paragraph (aX 1) of this section.”
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2. Contention B: The Proposed Decommissioning Pian Violates
1 CF.R §5052(b)1) and (2) by Inadequately Describing Both
YAEC's Planned Decommissioning Activities and lts Conirols and
Limits on Procedures and Equipment

Section 50.82(b)1) and (2) of 10 C.F.R. provides that a proposed decom-
nussioning plan must include, inter alia, a description of the decommissionirg
“activities™ and also a description of the “contrals and limits on procedures and
equipment to protect occupational and public health and safety.” Petitioners in
their second contention assert that the Licensee’s plan satisfies neither of these
regulatory requirements, and that this failure raises significant safety questions
regarding the storage of both LLRW and HLRW at Yankee Rowe,

In evaluating this contention in LBP-96-2, the Board initially noted that this
regulatory language 1s quite broad and appears to leave considerable discretion
to both the Licensee and the Commussion regarding what the plan must contain.
The Board also pointed out that the Commission has not issued a Regulatory
Guide or standard review plan to provide specific criteria for an acceptable plan.
LBP-96-2, 43 NRC at 74-75.

The Board turned for direction to the Commission’s guidance on Petitioners’
Contention C, where the Commission ruled that challonges to the reasonableness
or accuracy of a decommissioning plan’s cost estimate would be insufficient if
the potential relief would be nothing more than “the formalistic redraft of the
plan.” LBP-96-2, 43 NRC at 75, quoting CL1-96-1, 43 NRC at 9. From this
auidance, the Board conclsbed that “an all2gation about the plan’s completeness
or accuracy 15 worthy of further inquiry only if it is coupled with a showing
that the alleged deficiency has some independent health and safety significance.”
LBP-96-2, 43 NRC at 75. Applying this test to the LLRW and HLRW arguments
that Feunoners proffered in support of Contention B, the Board concluded that
the contention was inadmissible,

On appeal, Petitioners agree with the Board's conclusion that the claimed
dehciencies in a decommissioning plan must have health and safety significance
in order to be admissible as contentions. Appeal at 21-22. However, according
to Petittoners, the Board failed to comprehend the fundamental health and safety
significance of the relief sought in Contention B, 1.e., “reasonable accuracy
regarding the nature and timing of basic steps in the planned decommissioning
process tor Yankee Rowe.” Id. at 22. In support of this position, Petitioners do
not directly challenge the rulings in which the Board rejected their LLRW and
HLRW arguments. Rather, they proffer the three g2nzral arguments set forth
and discussed below.




a.  Distortion of Cost-Benefit Analysis

Petitioniers assert that YAHC's decommissioning plan fails to orovide a
reasonably accurate description of the nature and timing of waste disposal
and therefore distorts the ALARA cost-benefit calculation. As an example,
Petitioners point to YAEC's claim that DECON s preferable because “the site
1s remediated as soon as possible after cessation of power operations, allowing
unrestricted use of the site.” According to Petitioners, this assertion 15 based on
the unreasonahble assumptions that HLRW will be removed from: the site by the
year 2025 and ihat, by transfernng spent fuel from the spent fuel pit to dry casks
by the year 2000, YAEC can complete decommissioning activities that cannot
otherwise precede closure of the pit. Appeal at 22.23, referring to FSAR at 4.

We cannot agree with this argument. The factors cited by Petitioners, of
course, represent uncertainties, However, that fact does not, without more,
make the plan unsound. A decommissioning plan by ns very nature deals with
a myriad of uncertainties, and our regulations cannot be construed to require the
plan to do the impossible, i.e., predict the future with precision.

Also, Petitioners inappropriately assume that YAEC plans to move the spent
fuel from the pool into dry cask storage. The Commission has not approved any
license amendment authorizing YAEC to do so, nor has the Licensee submitted
an application for such an amendment. Indeed, YAEC has indicated several
times in this proceeding that it has not yet made any decision whether to seek
such an amendment.'* Our regulations do not require YAEC at the time it seeks
approval of its decommussioning plan to decide whether it will move spent fuel
into dry cask storage. Again, YAEC 1s dealing with uncertainties, and YAEC's
inchnation fo defer this decision is hardly unreasonable.

b.  Effect on Basis for Cost Estimate

Petitioners next contend that the absence of reasonably accurate and reliable
strategies and schedules in YAEC's decommissioning plan deprives the Licensee
of an adequate basis for a reasonably accurate decommissioning cost estimate.
Appeal at 23-24.

This argument runs afoul of the Commission’s ruling in CLI-96-1 that a con-
tention challenging the reasonableness of a decommissiomng plan’s cost esti-
mate should not be deemed htigable if reasoncble assurance of decommissioning
costs 15 not in serious doubt and the only available relief would be a “formalistic
redraft of the plan with a new estimate.” CLI-96-1, 43 NRC at 9. We discuss

—

" YABC resently announced that it has selected a company 10 design an interim dry cask storage faclity for
Yankee Howe's spent fuel However. YAEC indicaed that o had “not yet iade the decision 1o actually bulid a
dry cask storage facility at the Rowe wiz " YAEC Press Release. issued May 16, 1996
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the cost eslimate issue at length in connection with our analysis of Petitioners’
Contention C, infra.

¢.  Public Accountability

According 10 Petitioners, the Licensing Board improperly discounts the
importance of requiring a reasonably accurate and reliable decommissioning
plan so as to maintain Licensee accountability to the public regarding both
the impacts of decommussioning on their health and safety and the nature of
Licensee’s and Commussion’s cost-benefit judgments. Petitioners also argue
in the abstract that Commission approval of a flawed plan would somehow
implicate the government in a deception of the public that directly affects their
health and safety. Appeal at 24-25.

We find this argument unpersuasive. Petitioners appear to believe that an
allegation of errors in a decommissioning plan should be sufficient in and of
iseif to entitle them to a hearing on the plan. The NRC adjudicatory process
requires more than that. To obtain a hearing, Petitioners must show some
specific, tangible link between the alleged errors in the plan and the heaith
and safety impacts they invoke. (Elsewhere in their appeal, e.g, at 22, they
appear to acknowledge this.) For all their heated rhetoric, Petitioners have not
attempted to make such a showing.

3. Contention C: The Decommissioning Plan Does Not Comply
with the Decommissioning Funding Requirements of
10 C.F.R. §50.82(b)(4) or (c)

Scction 50G.82(b)4) requires that a decommussioning plan contain

{aln apdated cost estimate for the chosen allernative for decommissioning, comparison of
that estimate with present funds set aside for decommissioning, and a plan for assuring the
availability of adequate funds for completion of decommissioning

Section 50.82(c)( 1) provides that plans that “propose an alternative that delays
completion of decommissioning by including a peniod of storage or long-term
surveillance” must either provide that the decommissioning funds are placed
“into an account segregated from licensee assets and outside the licensee's
administrative control during the storage or surveillance period” or maintain “a
surety method or fund statement of intent” 1n accordance with the criteria in 10
CF.R §50.75(e). Finally, pursuant to section 50.85(c)(2), the decommissioning
plan must include means for “adjusting cost estimates and associated funding
levels over the storage or surveillance period.” Petitioners argued in Contention
C that YAEC had satisfied none of these requirements.



The Commission ruled 10 CLI-96-1 that to preval on this contention, Pe-
ttioners would need to demonstrate not only that YAEC's decommissioning
cost estimate was incorrect, but also that there was no reasonable assurance
that the decommissioning costs would be paid. The Commission explained that
a contention challenging the reasonableness of a decommussioning plan’s cost
estizaate provisions shouid not be litigable if the only relief available would be
a “formalistic redraft of the plan with a new estimate.” CLI-96-1, 43 NRC at
9. Peutioners responded at the prehearing conference that they were entitied
under section 50.85(b)4) to have the decommissioning plan changed to include
a “reasonable number” for the decommissioning costs. Transcript of Prehearing
Conference, Feb, 21, 1996 (“Tr."), at 128

The Board applied the gmdance from CLI-96-1 to Contention C and found
that Petitioners had failed to make the required showing. LBP-96-2, 43 NRC at
B3-84.

On appeal, Petitioners question the legality of the Commission’s ruling
in CLI-96-1 and argue that their challenge to YAEC's ability to pay the
decommuissioning expenses is sufficiently strong to merit a hearing.

They claim that the ruling was an effort to “amend by fiat the unconditional
language of the 1988 decommussioning funding rule which requires decomrmis-
sioning plans to include an ‘updated cost estimate for the chosen [decommis-
sioming | alternative.” " Appeal at 28, quoting 10 CFR. § 50.82(b)4). Petition-
ers describe this as an improper rule change. accomplished without notice and
the opportunity for comment guaranteed by the Administrative Procedure Act,
5 US.C. §553, and the Atomic Energy Act, 42 US.C. §2239%a). Appeal at
28. According to Petitioners, the guidance means that the Licensee need not
produce an updated cost estimate for the chosen alternative unless Petitioners
can demonstrate that the Licensee lacks reasonable assurance of its ability to
pay the decommissioning costs; this, Petitioners say, shifts to them the burden
of proving comphiance with the decommussioning funding regulations. Appeal
at 28, citing 10 CFR. §2.732.

Petitioners have misconstrued the Commission’s guidance, which was in-
tended neither to rewnite the decommissioning rule nor to add new and higher
hurdles for Petitioners to meet. Rather, its purpose was to make clear that the
decommussioning rule, hke all other NRC rules, does not stand in a vacuum,
but needs to be read in conjunction with other pertinent regulations, including,
in this case, the contention rule. For it should be evident that not all actual
or alleged errors in a decommissioning plan are of equal sigmficance: to be
significant enough to be “material,” within the meaning of the contention rule,
there needs to be some indication that an alieged flaw in a plan will result in a
shortfall of the tunds actually needed for decommissioning.

In the present case, however, Petitioners have made only a perfunctory effort,
relying heavily on speculation, to show why the alleged flaws could lead to an
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insufficiency of necessary funds. Moreover, the “Power Contracts” on which
the Licensee is relying are not mere unsupported promises, but firm contractual
agreements, and offer solid evidence that the necessary funds will be available
when needed. A recent decision by the Federal Energy Regulatory Commission,
as we shall describe below, has further confirmed the very high level of assurance
that the funds for decommissioning the plant will be forthcoming. Again, the
standard to be applied is whethe: there is “reasonable assurance” of adequi ¢
funding, not, as Petitioners suggest, whether that assurance is “ironclad.” Appeal
at 31. We see no reason to disagree with the Licensing Board's judgment that
though a “gross discrepancy” in the decommissioning cost estimate might suffice
to establish a litigable issue, nothing presented by the Petitioners suggested that
such a discrepancy existed. See LBP-96-2, at 41 n.19."7 Accordingly, Petitioners
have failed to meet the burden of coming forward that the NRC's contention rule
requires;™ contrary to their reading of the Commission’s January 1996 guidance,
the burden of persuasion remains, as always, with the Licensee applicant.

We now turn to Petitioners’ specific challenges to the Licensirg Board's
decision on Contention C.

a. YAEC's Power Contracts as Alleged “Internal Reserves”

Petitioners assert that the Commission has stood the decommissioning rule
on its head by permitiing reliance on YAEC's Power Contracts to excuse YAEC
from the requirement to provide an updated and reasonable cost estimate. Ac-
cording to Petitioners, such contracts constitute an “internal reserves” financing
mechanism to satisfy YAEC's decommissioning obligations — a mechanism
expressly rejected in the decommissioning rulemaking. Appeal 28-31, referring
to Final Decommussioning Rule, supra note 2, 53 Fed. Reg. at 24,033, This
challenge fails for both procedural and substantive reasons.

First, Pettioners improperly raise this argument for the first time on ap-
peal™ and fail to address the five balancing factors for admission of late-filed
contentions, as required in 10 CFR. §2.714(b)(1), incorporating 10 CFR.
§ 2.7140a) 1 )1)-(v). We reject the argument for that reason alone.

Moreover, Petitioners are incorrect in characterizing YAEC's funding mecha-
nism as involving “internal reserves.” As explained in the Statement of Consid-

"7 On appeal. Petitioners offer almost no challenge 1o YAEC's cost estimae s such. Their appellate brief fists —
but dues not argue of explun — various alleged inadequacies i YAEC s cost estimate See Pettioners’ Appeal
Briel at 26

'¥ See the Statement of Consideration accompanying the [989 contention rule 54 bed Rog at 33,171

Y See, ex. Mouston Lighting und Power Co. (Aliens Creek Nuckear Generating Station. Unit 1), ALAB. SK2,
11 NRC 239, 242 (1980), Puerto Rico Elsctric Power Authoriry (Nosth Coast Nuclear Power Plant, Unit 1),
ALAB-648. 14 NRC 34, 37 (1981} Duke Power Co (Catawba Nuclear Station, Units | and 2). ALAB-813, 22
NRC 59, 81 (198%)



eration for the Final Decommissioning Rule, “{i]n an internal reserve, funds are
placed into an account or reserve which is not segregated from Licensee assets
and is within the heensee's administrative control.” 53 Fed. Reg. at 24,031. By
contrast, YAEC's mechanism is external in nature. As described in the decom-
missioning plan, “[t}he decommissioning collections are made through YAEC's
Power Contracts and are deposited in an independent and irrevocable trust at
a commercial bank” and the trust is executed in comphiance with 10 C.F.R.
§ 50.75(eX 1)(i1).* The Licensee provided the Commission with copies of those
trust documents (see id.) and they have also been publicly available at the Fed-
eral Energy Regulatory Commission (“FERC™) since at least March 31, 1995.%
Petitioners provide no evidence that would call into question the external nature
of the trust fund.

In their Reply Brief on appeal, Petitioners belatedly contend for the first time
that YAEC's failure to collect all the necessary funds renders the uncollected
funds a de facto internal sinking fund that is both subject ¢ Purchaser/Co-
owners' revocation and vulnerable to their creditors in the event of bankruptcy.
Petitioners’ Reply Brief on Appeal, dated April 10, 1996, at 14-15. This
argument {like Petitioners’ other “internal reserves” argument) comes too late in
the day to save Petitioners’ Contention C. See cases cited in note 19, supra.
Moreover, the argument s based on pure speculation; Petitioners offer no
evidence whatever suggesting that a Purchaser/Co-owner will either default on
its obligations under the Purchase Contract or go bankrupt. Petitioners must
submit more than this in order for a contention to be admitted for litigation. ™

b. Alleged Lack of Reasonable Assurance

Petitioners argue that, even accepting the Commission’s guidance that cost
estimates are litigable only to the extent Petitioners can show a lack of reason-
able assurance of payment, Petitioners have still raised a sufficient challenge to
YAEC's ability to pay the decommissioning expenses. Petitioners claim to have
demonstrated that (1) YAEC's Purchaser/Co-owners’ ability to pay decommis-

"Dwmmmwmu Plan wt | 3.2 See alvo i w 521 The trust fund's balance as of Cetober |, 1995, was
$115 milhon Letier from Amdrew C Kadak. YAEC, 10 Mr James M. Taylor, NRC dated Jan 29, 1996, anached
s Exhibir | 0 Petioners’ Mouon for Exercise of Plenary Commission Aathonty to Reverse NRC Staff 2 206
Decision, und Renewed Emergency Reguest for Compliance with Circuit Court Opimon, dated Feb 9, 1996

I See tndenture of Trust between Yunkee Atomic Electric Company & Melion Bask, N A | dated Aug |, 1990,
subroutted s Exhibit No YA 104 in support of YAEC s rate application in FERC Docket No  ER-95.835.000
Pursuant 10 10 CFR §2 74300 we ke ofhcwl sotice of these wust documents and vanious other publicly
available docaments filed o thin FERC docket

 Moreover. Petitanens ignore the fact (pointed out in our Final Decommissioning Rule) that external reserves
sinking funds such us the one at issue in this proceeding are. by their nature, “sccunmulated over o penod of time.”
and that the Commission in that Rule expressly repecied Peutoners preferred mandatory lump-sum advance-
payment approach to heancing a sinking fund, noting that such “prepayment generally has a cost 100 high for the
benetit thit would be realizesd * Final Decommissoning Rule, 53 Fed Reg wt 24,013, 24 034
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sioping costs is not ironclad, and that at least one Purchaser/Co-owner (Public
Service Company of New Hampshire, or “PSCNH") has defaulted on its fi-
nancial obligations to YAEC; (i1) the FSAR shows that YAEC iatends to rely
not only on the Power Contracts but also on tax loss carrybacks and the earn-
ings realized from the investment of contributions (bat YAEC provides none of
the required information regarding these two other sonrces);™ (iii) the prema-
ture shutdowr of Yankee Rowe and YAEC's consequent inability to meet its
own contractual obligation to produce electricity from Yankee Rowe for the full
term of the plant’s operating anticipated life raises a reasonable inference that
the Purchaser/Co-owners will not meet thewr obligationus; and (iv) experience at
other nuclear facilities such as those of the Vashingwon Public Power Supply
System (“WPPSS”) shows that cancelation of a project may have a devastating
effect on nuclear financing contracts. See Appeal at 31-32.

I ABILITY OF PURCHASER/CO-OWNERS TO FUND DECOMMISSIONING

We find (as did the Board) that the first of these four arguments is insufficient
for acceptance of Contention C. Petitioners’ argument regarding the absence of
an wronclad funding guarantee 1s based on a misreading of our decommissioning
funding regulation. That regulation was intended only to requite “reasonahle
assurance of funds for decommissioning,” not an absolute guarantee of such
funds. Id. at 24,031 (emphasis added). See also id. at 24,034 (the funding
miethods listed in the rule are adeguate, given “the uniikely nature of the various
events and the cost and practicality of providing more absolute assurance by
certain methods™). Indeed, in the case of prematurely shutdown reactors like
Yankee Rowe, our rules provide that “the collection period for any shortfall of
funds” may be assessed on a “‘case-by-case basis taking into account the specific
financial situation of each licensee.” 10 CF.R. §50.82(a). This rule obviously
does not contemplate the sort of ironclad guarantee that Petitioners envision.

Moreover, as we have stressed throughout this opinion, our Contention Rule
(10 CFR. §2.714) places an initial burden on Petitoners to come forward
with reasonably precise claims rooted in fact, documents, or expert opinion in
order to proceed past the initial stage and toward a hearing. On their face, the
Power Contracts commit YAEC's Purchaser/Co-owners to full decommissioning
funding. Petitioners say that the Power Contracts are nonetheless isufficient to
provide reasonable assurance of decommussioning funding, but Petitioners offer
no contract language, case law, or expert opinion justifying their view. Instead,
they merely argue, based primarily on the prior (and now resolved) bankruptcy

B as presesied on appeal, this second argument included only the portion preceding the pawrentheses  However,
we have reviewed Peiitoners’ carlier serations of the argumen and have added the parenthetical language to
reflect our understanding of ity intended meaning



of PSCNH, that the YAEC plan may not be fully funded because of possible
contract breaches. Petitioners not only offer no supporting evidence for their
conjecture, but they also ignore the fact that PSCNH continued payments to
Yankee while under bankruptcy protection. See Yankee Atomic Electric Co.,
Op. No. 390, 67 FERC 161,318, 1994 WL 270437 (FER.C.) at *17 (1994),

We conclude that Petitioners’ conclusory fears of contract breach do not
justify a challenge to the reasonable assurance provided in the Power Contracts.
Our conclusion is reinforced by a look at rate provcedings conducted by our
sister federal agency, the FERC, which recently studied the decommissioning
funding issue at Yankee Rowe in some depth. The FERC concluded that the
Yankee Rowe decommissioning contracts were binding and would require full
decommissioning funding. An understanding of the FERC conclusions requires
a digression of some length.

The FERC has repeatedly found that the Purchaser/Co-owners of YAEC are
ubligated under their Power Contracts to pay for the entire costs of decommis-
stoning Yankee Rowe # We have reviewed the Power Contracts and agree with
the FERC's reading of their language. We rely specifically on sections 2 and 6
of the Power Contracts’ composite conformed version, which state, respectively,
thiat

the applicable provisions of this contract shall continue in effect after any termination
hereof 1o the extent necessary (i) to complete the billings and paymemis required hereunder
with respect to the Customer's obligation to pay s power percentage of the full cost of
decommissioning the plant

[Tihe customer wil} pay <" < an amount equal 10 the Customer's power percentage of the
totad cost of service 1. otal cost of service” shall finclude| Yankee's operving
expenses . [O]perating expenses shall include (iv} costs incurred in connection
with decommissioning the plant, including (a; the direct and indirect costs of operating,
maintaning, or dismanthing the spent fuel storage facilities and other plant facilities after
the cessation of electnenty production and (b) the accruals to any reserve established by
Yankee s board of directors to provide for physical decommissioning of the piant over the
estimaied remaining useful life of the plant, provided. however, that if 1 decision is made to
cease electnicity production af the plant prior (o July 9. 2000, then the accruals to the reserve
referred 1o in clause (b) shall be made over a period extending to July 9, 2000 %

M See Yankee Atmic Eleciric Co., 71 FERC 161,200, 1995 WL 308632 (FERC) at *) (1995), Yankee Atomic
Blectric Co. Op No 190, 67 FERC 961,318, 1994 WL 270437 (FER.C ) at *2. *3. *18 (1994), Yunkee Atomic
Electric Co, Op No 285, 40 FERC 961,372, 1987 WL | 1K208 (FERC ) w *K. *19-21 (1987) See also Town
of Norwsod v. Federal Energy Regulatory Commission, No. 941710, slip op at 7-8, 14-15 (D.C. Cir. Apeil 9,
1996, Yonkee Atomic Electric Co., 65 FERC $63.001, 1993 WL 190548 (F E.R C ) at *23 (ALJ, Initinl Decision.
1991

* Composite Conformed Copy of Power Contruct, submitied as YAEC's Exhibit No YA 102 in support of
YABC s ¥3194% rute application in FERC Docket No. ER-95-815-000. wt 3, 56
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Although Petitioners correctly point out that the mere obligation to pay
does not ensure the actual payment, we find no reason to conciude that the
Purchaser/Co-owners will shirk thewr decommissioning obligations. Indeed, the
evidence supports the contrary conclusion. We initially note that, pursuant to a
FERC-approved 1992 settlemem of o rate proceeding, YAEC is “contractually
guaranteed recovery” of $235 mitlion in decommissioning costs.” The FERC
has authorized YAEC's Purchaser/Co-owners to pass through this entire amount
to their own customers” and, with the exception of one small customer,™ those
customers have agreed to pay the pass-through amounts. Those obligations
cannot be overruled by state public service commissions, so the $235 miilion 1a
payments to YAEC are essentially guaranteed ™

The FERC rejected the argument (similar to that proffered by Petitioners in the
instant proceeding) that the increase in decommissioning costs (to $235 million)
will increase the possibility of default by one or more of the Purchaser/Co-
owners. The FERC reasoned that the Co-owners are entitled to pass the cost of
purchased power through to their own customers and that this reimbursement of
costs would result i the Co-owners paying the FERC-approved rate to Yanhce
rather than defaulting on their obligation and losing their mvestment in the
Yankee Rowe facility. ¥ We agree that it 1s unlikely that a financially troubled

 Yunkze Syomic Elvcsric Co, Op No 390, 67 FERC 961,315, 1994 WL 270437 (FERC ) *17 (1994) On
December 17, 1992, Yunkee filed with the FERC a settlement to which all parties except ene 0 a FERC electnic rate
proceeding bad ugreed  As 1o the consenting parties. the settlement authorized Yankee to collev deconwmissioning
funds based on o cost estimate of $235 million (s compared with Yankee's proposed decommissioning estimite
of $247 | million in 1992 dollaes) fd at *4 and 0 19, Yunkee Atomic Eleciric Co, 65 FERC §63.001, 1993 Wi,
WOS4S (FERC ) # *3 (AL loitisl Decision, 19975 The Comsmussion approved the settiement in Opinion No
390, supra

31 Ay previcusly notud. the FERC considers de 10 be ab for which utilities
wre entitled W reimbursement from their ratepayers. FERC Tnm Fund Ciuidelines. 60 Fed Reg. 34,100, 34,117
tune 30, 1995)

e cusiomer, the Town of Noewood. Mass., pays anly 0.413% of YAEC's cost of service  Yunkee Atomic
Elevtric Ce, 65 FERC 363,001, 1993 WL 390548 (FER C) (ALY, Il Decision, 1997) wt *1, *3, *4, *%
17, %I, *20. %26, *27, *29 *M. uff 'd in relevans parr. Op. No 90, 67 FERC 561,318, 1994 WL 270437
(FERC ) rwh g denied Op No Y0-A 68 FERC 861 364 1994 WL SIRS69 (F ER C) (1994), rev'd on other
groundy sub nom. Town of Norwood v Federal Energy Reyulators Commession, Ne 941710, (D.C. Cir. Apail 9,
1996), FSAR at p 301 2, § 501 2 (rev. 685), antached 1o Licensee's Answer 1o Pettion to Intervene. dated Dec
15, 1998

® Yunkee Atomic Electric Co Op No 390, 67 FERC 961 318, 1994 WL 270437 (FERC ) m *18 (1994) ("the
recovery permatted through the Commussion's approval of the settlement and 1o tius Opaion and Order cannol be
barved by state regulators) See alvo Yankee Atomac Electric Co, Op. No 390 A, 68 FERC 61,364, 1994 WL
SIRS6Y (F E R C) an *6 (1994} (rubing that a customer of one of YAEC's Purchaser/Co-owners “can reasonably
be requived o bear, through pass-through in rites of {the Co-owner's| costs, the risks and costs associsted with
the premature shutdown of the Rowe plant”)

¥ Yonkee Atomic Electric Co. Op No. 390, 67 FERC §61.318 1994 WL 270437 (FERC) & 0 113 (1994),
statinig thiat “w|hile it ix possble that the Purchaser| /Co-owner s could default on their contractual obligations by

choice. or through Mmpu'y. we find that possibility remote for the reasons enunciated by Trial Swff™ (emphasis
aidded, referning with approval 1o FERC staff's wguments wiich were described at * 16 and which we puraphruse
1h the feat associated with this footnoe ). See alvo Yarkee Atomic Electric Co. Op No. 285-A, 43 FERC §61 232,
1988 WL 244955 (FERC ) at *6 (1988) (“the likelihood of a purchaser|/‘co-ownor] defaulting on its obligation

s minimal") tomphusis added)




Purchaser/C ner would default and thereby lose the opportunity to puss
through to s a customers so large a debt.

Regarding the decommissioning costs in excess of $235 million, the Power
Contract imposes a general obligation on each Purchaser/Co-owner to pay its
pro rata percentage of the plant’s full decomnussioning costs."'  Petitioners
have offered us no reason to conclude that any of the Purchaser/Co-owners will
default on this pro rata payment obligation. Indeed, as indicated below, all
indications point to a contrary conclusion.

In the following discussion, the FERC further determined that YAEC's overall
business and financial nisks (including the risk of Purchaser/Co-owner default)
have decreased as a result of shutting down the Yankee Rowe facility:

Business Risk(* |

We fnd that Yankee's business risk has certainly not increased  As (FERC] Trial
Staff notes ., the Purchaser{/Co-owner|s have no more inventive to default now
than they did before  The Purchaser|/Co-ownerls would, in fact, be better served by
meeting thelr contrmcrsal obligations and passing the cost through 10 their customers, thereby
maintwaing thew mvastment o Yankee, rather than defaulting and losing thewr investment
FPurthermore, these 15 no evidence that any of the Purchaser(/Co-ownerjs are in financial
difficulty. However, if a Purchaser{/Co-owner] were to enter bankruptcy, as was the case with
Public Service Company of New Hampshire (who, we note, continued payments 1o Yankee
while under bankruptcy protection),’ | the trusiee could betier protect the estate of the
Purchaser{/Co-ownert | by fulfilling its contractual obligations and maintaining its investenent
i Yankee, ruther thun defaulting and losing the bankrupt Purchaser|/Co-owner|'s investment
Finally, given the mcentive for Purchaser{/Co-awner s (o avoid default, and the fact that all
Purchaser{/Co-owner s of Yankee operate in New England, and thus generally face the same
competitive pressures, we are unconvinced that competifive pressures would induce any
particular Purchaser|/Co-owner | o d<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>