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PREFACE

This is the forty-third volume of issuances (1 - 358) of the Nuclear Regulatory
Commission and its Atomic Safety and Ucensing Boards, Administrative Law
Judges, and Office Directors. It covers the period from January 1,1996 to June 30,
1996.

Atomic Safety and Ucensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with respect
to those applications. Boards are drawn from the Atomic Safety and Licensing
Board Panel, comprised oflawyers, nuc! car physicists and engineers, environmen-
talists, chemists, and economists. He Atomic Er:ergy Commission first established
Ucensing Boards in 1%2 and the Panel in 1%7.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created an i

Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing !

proceeding.The functions performed by both Appeal Boards and Ucensing Boards
were transferred to the Nuclear Regulatory Commission by the Energy
Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties, however,
are permitted to seek discretionary Commission review of certain board rulings.
He Commission also may decide to review, on its own motion, various decisions 1

Ior actions of Appeal Boards.
On June 29,1990, however, the Commission voted to abolish the Atomic Safety

and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,1991. In ,

the future, the Commission itself will review Licensing Board and other l

adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991). |
The Commission also has Administrative LawJudges appointed pursuant to the .

Administrative Procedure Act, who preside over proceedings as directed by the I
lCommission.

The hardbound edition of the Nuclear Regulatory Commission issuances is a !

final compilation of the monthly issuances. It includes all of the legal precedents )
for the agency within a six-month period. Any opinions, decisions, denials, l

Imemoranda and orders of the Commission inadvertently omitted from the monthly
softbounds and any corrections submitted by the NRC legal staff to the printed
softbound issuances are contained in the hardbound edition. Cross references in
the text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

Issuances are referred to as follows: Coumission--CLI, Atomic Safety and
Licensing Boards--LBP, Administrative Law Judges--AU, Directors' Decisions--
DD, and Decisions on Petitions for Rulemaking-DPRM.

He summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal significance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

'

;

,

COMMISSIONER: *

,

Shirley A. Jackson, Chairman'

In The Matter of Docket No. 50-029.

'

(Decommissioning Plan)

YANKEE ATOMIC ELECTRIC |
COMPANY

(Yankee Nuclear Power Station) January 16,1996

i

The Commission refers to the Atomic Safety and Licensing Board, for a ruling;
~

on standing and contentions and with guidance on several novel issues and a
suggested expedited schedule, pleadings filed regarding Petitioners' intervention
in a proceeding to consider approval of a plan to decommission the Yankee

| Nuclear Power Statica (" Yankee NPS"). ;
The matter now before the Commission follows the Commission's recent |

reinstatement, in light of a decision by the First Circuit Court of Appeals, of
2 its pre-1993 policy of providi a an opportunity for an adjudicatory hearing on

nuclear power reactor decenn.nsioning plans.
|

t i

'
RULES OF PRACTICE: INTERVENTION PETITION

Where a petitioner has not expressly requested a hearing on its petition, but
where it seems clear from the petition as a whole that a hearing is what the
petitioner desires, the Commission will not dismiss that petition solely on the
basis of such a technical pleading defect.

;

' Thu Decismn was made by Chairman Jadmn under dekgated authonry. as authonced by NRC Reorgannatmn |
Plan No. I of 1980, afier consultanmo with Comnvismrer Rogers Cumnussmner Rogers has suited his agreement )with th,s Ikcmon

i

!
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!
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RULES OF PRACTICE: STANDING TO INTERVENE '

In order to establish standing to intervene in a proceeding, a petitioner must !
demonstrate that (1) it has suffered a distinct and palpable harm that constitutes
injury-in-fact within the zone of interests arguably protected by the governing j

. statute;(2) that the injury can fairly be traced to the challenged action; and (3)
that the injury is likely to be redressed by a favorable decision.

,

;

!

RULES OF PRACTICE: STANDING |

As the Commission has noted on other occasions, a prospective intervenor !.

- may not derive standing to participate in a proceeding from another person who
is not a party to the action or is not a mernber of its organization. ' |

i
,

RULES OF PRACTICE: STANDING TO INTERVENE; i

ADMISSIBILITY OF CONTENTIONS !

Once a party demonstrates that it has standing to intervene on its own accord, j
that party may then raise any contention that, if proved, will afford the party j,

; relief from the injury it relies upon for standing. i

'

; RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS
*

(LIMITATION)

| The Commission construes the provision in 10 C.F.R. 5 2.714(g), in accor- 1

dance with the relevant case law, i.e., that an intervenor's contentions may be
'

limited to those that will afford it relief from the injuries asserted as a basis for
standing.

|
s

] REGULATIONS: DECOMMISSIONING

A fair reading of the Commission's decommissioning rules at 10 C.F.R.
6 50.82 is that it is for the licensee in the first instance to choose the decom-

!

missioning option and that neither the DECON nor the SAFSTOR option can<
;

be deemed unacceptable a priori. j
,

!

|
REGULATIONS: DECOMMISSIONING

The principal criterion for judging a decommissioning alternative is the*

proposed time required for decommissioning completion. 10 C.F.R.
~

650.82(b)(1)(i),110th the SAFSTOR and the DECON alternatives would, in

!

1

2 I

<

|

..
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general, meet the criterion in that section and in the Final Generic Environmen- ,

tal Impact Statement on Decommissioning of Nuclear Facilities (GEIS).
f

REGULATIONS: DECOMMISSIONING

In addition to meeting the " time" requirement in 10 C.F.R. 6 50.82(b)(1)(i),
decommissioning plans must also meet other applicable NRC regulations, in-
ciuding the "as low as is reasonably achievable" (ALARA) requirement in 10

- C.F.R. I 20.1101(b). -
-

REGULATIONS: INTERPRETATION (PART 20) i

One of the purposes of' revising 10 C.F.R. Part 20 was to change the status '

of ALARA from.the hortatory suggestion in old 10 C.F.R. 0 2&l(c) to the
mandatory requirement in the current 10 C.F.R. 5 20.1101(b); thus, ALARA is i

an essential part of federal Radiation Protection Guidance.

REGULATIONS: DECOMMISSIONING

While a licensee's choice of decomrnissioning options is not beyond all chal- f
*lenge, such a challenge to a licensee's choice of alternative decommissioning

procedures cannot be based solely on differences in estimated collective occu- |
pational doses on the order of magnitude of the estimates in the GE!S. j

i

REGULATIONS: RADIATION PROTECTION STANDARDS;
INTERPRETATION (10 C.F.R. Part 20)

A licensee's actions do not violate the ALARA principle simply because some
way can be identified to reduce radiation exposures further. Be practicality and .

the cost of the measures required to achieve these reductions as well as "other |
societal and socioeconomic considerations" must also be taken into account. See

'

10 C.F.R. 5 20.1003 (definition of ALARA). j

fRULES OF PRACTICE: RADIATION PROTECTION STANDARDS

'Ihe Commission will generally find that exposures are ALARA when fur-
ther dose reductions would cost more than $1000 or $2000 for each person-
rem seduction achieved. See generally '' Regulatory Analyses Guidelines,"
NUREG/BR-0058, Rev. 2 (1995). ,

,

1
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REGULATIONS: DECOMMISSIONING
.

,

. The essential purpose of the requirement in 10 C.F.R. 650.82 is to provide !
" reasonable assurance" of adequate funding for decommissioning. Thus, to !

be entitled to relief, a petitioner needs to show not only that a licensee's !
,

- decommissioning cost estimate is in error, but that there is not reasonable
'

assurance that the correct caoue will be paid.

i

NRC: ENFORCEMENT ACTIONS !
.

'

To the extent that a petitioner's' contention alleges " illegal" past conduct in
violation of NRC regulations, thosi allegations are more properly the subject of j

,

a separate enforcement action. [
t,

.

4 MEMOPtNDUM AND ORDER f
i

I. INTRODUCTION !
!

This matter is before the Commission on a petition by the Citizens Aware- ,

ness Network ("CAN") and the New England Coalition on Nuclear Pollution
'

("NECNP") (collectively " Petitioners") in response to a Notice of Opportunity i

i for a Hearie,a published in the Federal Register. See 60 Fed. Reg. 55,069 ;

(Oct. 27,1995). The Petitioners seek to intervene in a proceeding to con- r.

: sider approval of a plan to decommission the Yankee Nuclear Power Station !

(" Yankee NPS"), submitted by the Yankee Atomic Electric Company ("YAEC" i

or " Licensee"), which holds a possession-only license for Yankee NPS. The ,

NRC Staff and YAEC have now filed answers to the petition. We have granted j
Petitioners' motion seeking leave to file a reply and considered their reply j'

in issuing this Order. This Order refers the pleadings to the Atomic Safety .

#

and Licensing Board (" Licensing Board") for appropriate actiou with guidance }
i on several novel issues raised in this proceeding and a suggested expedited j

schedule.2

i^ \
- !

i

|d

,

2 The NRC staff has hied a responw to the Peuuonen' namon for leave,in which the Staff does not oppose the ,

tuotion but asks for leaw to hie a pleading ir cpposioon to the "new issues" it alleges are rased in the Reply. ,

The bcensee has hied two responsive pkabngs The Arzt opposes the Petiooners' nwuon for leave, the second
'

is a numon for leave to 61e a substanuve pleading in opposmon to the Reply of we accept the reply These two
requests to file aAhtional responses are forwsded to the Ucensmg Board for its appropriate consideranon.

I;

.$
"

,

!

,
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IL BACKGROUND

We have discussed the background of this matter before at som length.
Suffice it to say that we have reinstated our pre-1993 pr a , roviding
an opportunity for an adjudicatory hearing regarding the p ,, proval of
nuclear power reactor decommissioning plans in light of a decisit b the U.S.
Court of Appeals for the First Circuit. See generally Citizens Awaren. Network
v. NRC, 59 F.3d 284 (1st Cir.1995); Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CL1-95-14,42 NRC 130 (1995). In accord with that pre- ;

1993 policy, we offered an opportunity for a hearing on the unfinished portion
'

of work to be completed under the proposed Yankee NPS decommissioning
plan, which had previously been approved by the NRC Staff. See 60 Fed. Reg.

'

55,069 (Oct. 27,1995), supra.
In order to obtain such a hearing, Petitioners must satisfy the requirements ,

of 10 C.F.R. 6 2.714. 'lhus, Petitioners must (1) demonstrate that they have
standing to intervene and (2) submit at least one valid contention. In this case, as
required by the expedited procedures announced in the Federal Register Notice,
id, Petitioners subrnitted a supplemental petition containing fi, aroposed
contentions. The Licensee and the Staff have responded, arguing m c (1)
Petitioners have not requested a hearing; and (2) all proposed contentions
are inadmissible. Petitioners have, in turn, replied to Licensee's and Staff's
objections and advocated the admissibility of each of the proffered contentions. |

We refer the matter to the Atomic Safety and Licensing Board (" Licensing j
'Board" or "ASLB") to rule on standing and contentions and to conduct any

necessary further proceedings. In so doing, we construe the original petition as
requesting a hearing and not just intervention in the proceeding in the event a
hearing is requested by someone else. While Peationers may be faulted for not
c2pressly requesting a hearing in their original petition, it seems clear from the
petition as a whole that this is what they desire, and their reply confirms this.
Accordingly, we decline the suggestions by the Staff and the Licensee that we
dismiss the petition solely on the basis of a technical pleading defect.

III. GUIDANCE TO TIIE LICENSING IlOARD

We expect that many of the issues raised by the Petitioners and related
pleadings will be resolvable within the framework of the NRC's regulations
and case law. Iloweser, in order to expedite this proceeding and to avoid future
delay, we are providing guidance to the Licensing Board on several novel issues
raised by the pleaJmps.

5
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A. The Nexus Between Standing and Contentions *

'Ihe Licensee and the Staff challenge Petitioners' " standing" to raise con-
tentions related to occupational dose issues. In order to establish standing to
intervene in a proceeding, a petitioner must demonstrate that (1) it has suffered
a distinct and palpable harm that constitutes injury-in-fact within the zone of
interests arguably protected by the governing statute; (2) that the injury can
fairly be traced to the challenged action; and (3) that the injury is likely to be
redressed by a favorable decision. See, e.g., Cleveland Elec.?ic illuminating
Co. (Perry Nuclear Power Plant, Unit 1), CLI-93-21,38 NRC 87,92 (1993).
See generally Lujan v. Defenders of Wildhfe,504 U.S. 555,560-61,112 S. Ct.
2130,2136 (1992); DcIlums v. NRC, 863 F.2d 968,971 (D.C. Cir.1988). And
as we have noted on other occasions, a prospective intervenor may not derive
standing to participate in a proceeding from another person who is not a party
to the action or is . tot a member .r its organization. See, e..., Florida Power .

and Light Co. (St. Lucie Nuclear Power Plant, Units I and 2), CLI-89-21,30.

NRC 325,329 (1989).
Ilowever, once a party demonstrates that it has standing to intervene on its

own accord, that party may then raise any contention that, if proved, will afford,

the' party relief from the injury it relies upon for standing. See, e.g., Duke
Power Co. v. Carolina Environmental Study Group,438 U.S. 59,78-81 (l978) *

(rejecting a requirement for a " nexus'' octween the injury claimed and the right
being asserted); Sierra Club v. Morton, 405 U.S. 727, 740 n.15 (1972) ("The
test of injury-in-fact goes only to the question of standing to obtain judicial
review. Once this standing is established, the party may assert the interests of

Ithe general public in support of its claims for equitable relief."). See generally
; 3 K. Davis and R. Pierce, Administrative Law Treatise i 16.13 (1994).5 |

In this case, the Petitioners have asserted standing to intervene in this pro- 4

ceeding alleging that (1) they will suffer injuries resulting from implementation I
of the currently proposed Yankee NPS decommissioning plan and (2) these in- j
juries could be redressed either by the choice of a different alternative or by j

modification of the plan. Assuming arguendo that the Licensing Board deter- ;

mines that Petitioners do indeed have standing to intervene in this proceeding, i

they will then be free to assert any contention, which, if proved, will afford
them the relief they seek, i.e., the rejection or modification of the Yankee NPS
decommissioning plan in a manner that will redress their asserted injuries. Of
course, any contention must also satisfy the other applicable requirements for j

contentions. We address here only the matters of " nexus" between standing and ;
I

contentions.

3 section 2 714(3) of 10 C F R provides that an intervenor's parucipanon nmy be hnuicd in accordance with its i

sneerents. We construe this provuion in accordance with the cited cue law, s e , that an mrervenur's contentwns
nuy be knuted to those that will afford et relief from she injuries asserted as e basis for starkhng

6
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H. NRC Review of the Choice of Decommissioning Option

ne Petitioners allege that the Licensee's choice of DECON as a decommis-
sioning option violates 10 C.F.R. 6 20.1101 "in that it fails to maintain occupa-
tional and public radiation doses as low as reasonably achievable ["ALARA"]."
The basis Petitioners offer for this contention is that "significant dose savings"
could be achieved by " cost effective measures," i.e., by postponing dismantle-
ment of the facility for a 30-year SAFSTOR period.

We are not prepared at this time to put the Licensee's choice of a decommis-
sioning option forever beyond all challenge. Nevertheless, a fair reading of our
decommissioning rules at 10 C.F.R.150.fs2 is that it is for the Licensee in the
first instance to choose the decommissioning option and that neither DECON
nor SAFSTOR can be deemed unacceptable a priori.' A choice of DECON over
SAFSTOR involves tradeoffs, e.g., earber achievement of the decommissioning

- goal of unrestricted site release but at the cost of higher s.ollective doles to plant
workers performing the dismantlement.

In this case the Petitioners challenge the validity of the Licensee's evaluation
of this tradeoff by asserting that t')e site will not be available for release for
unrestricted use for many years to ..sme because spent fuel will have to remain
stored at the site. Thus, they argue, implementation of DECON will involve
approximately 900 person-rem more occupational exposure than implementation
of SAFSTOR5 but will provide no countervailing benefit. They further argue
that, contrary to YAEC's figures, the SAFSTOR alternative would actually cost
somewhat less than DECON. Petitioners thus contend that Yankee's proposal
for a modified DECON plan violates the ALARA requirement because radiation
exposure could be lowered at reasonable cost by adopting the SAFSTOR
alternative. <

We assume that an ALARA challenge can properly be triade against a Li- |
censee's decommissioning alternative choice, if an adequate basis for the chal- !

lenge is offered. The question presented by Petitioners' ALARA contention is
whether the Petitioners' assertions regarding dose savings and cost-effectiveness

8 Under 10 C F R.150 82(bXI). "The proposed decomnusammns plan must include ~ tilhe choice of he
alternahve for desumnusnomng7 an 1 under 10 C F R 5 50 tt2(b41Wi). "Iflor an electnc uuhty bcensee lof a
nuclear power reactor), an ahernauve is acceptable if it provides for compleuon of decomnussiomng withm 60
years * Thus, the pnwrpal enterion for judgmg a decomnumomng alternauve is the proposed tune reymred for |

decomnusuomng completion, both sAFSToR and DFCoN meil, an general. meet this cntenon The Genenc
i;nvironrnental Impact statement rGl.lS~) supparung the decomnussonmg rule also finds both SAFsToR and
DECoN generally acceptable

However. decomnusuomng plans must alw nrer other upphtable NRC regulatmas, including the ALARA
requirenent so 10 C F R. I 201101(b) Sir 10 C l' R. I 50 82ic) It must be emphan2cd that one of the purposes
of the revised 10 C F R. Pan 20 mas tu change the status of ALAR A from the bortatory suggesunn m old 10
C F R. I 20 |(c) to the mandaior) requirement m new 10 C F R S 20110l(b) Thus. ALARA as an essenual part
of federal Radsanon Prosecunn Guidance
' fvr this figure the IVtmoners cue Table 412 of NURECr0$lt6. "Fmal Genene Enviromnemal Impact Statement
on Decomnussiomng of Nucleas Iacahues* rG1.1S")

i

I
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provide an adequate basis. As for the asserted dose savings, we note that the
900 person-rem figure is based on estimates for decommissioning of a much !
larger nuclear plant than the Yankee NPS.* But different dose estimates may !

be expected at the Yankee NPS. Furthermore, Yankee's decommissioning plan
'

has aircady been partially implemented, and the results of that implementation
(which should be available for review) may reduce the anticipated occupational
dose.

In any event, the 900 person-rem figure, being a generic estimate, is neces-
sarily somewhat speculative as applied to 3 particular facility. The differences in !

occupational exposure between the DECOW and SAFSTOR alternatives could in
actual practice be less than 900 person-rem, or perhaps not much at all. Among
the few inevitable uncertainties are the actual conditions of the facility after sev- ;

eral decades, and the amount of institutional memory held by plant management ;

and workers regarding the facility configuration and the extent and location of
contamination. It is one thing to review a licensee's choice of alternative pro- '

cedures and actions when that review can be based upon relatively certain data
in the here and now; it may be quite another thing to review a licensee's choice *

based on estimates of doses that will occur 30 or more years in the future.
Given that our rules treat DECON as a generally acceptable alternative, despite !

the acknowledged likelihood of reduced occupational dose under SAFSTOR,
,

we conclude that a challenge to the Licensee's choice of the modified DECON
option instead of SAFSTOR cannot be based solely on differences in estimated ,

collective occupational dose on the order of magnitude of the estimates in the
GEIS.

We believe that this position as applied in this case is entirely consistent
with the ALAR.A concept. The Petitioners appear to r: cognize that a licensee's j

actions do not vic, late the ALARA principle simply because some way can be j

identified to reduce radiation exposures further. The practicality and the cost of |
the racasures required to achieve these reductions as well as "other societal and I

socioeconomic considerations" must also be taken into account. See 10 C.F.R. |
5 20.1003 (definition of ALARA). As a matter of agency practice, the NRC j
will generally find that exposures are ALARA when further dose reductions

|
would cost more than $1000 or $2000 for each person-rem reduction achieved. j
See generally " Regulatory Analyses Guidelines," NUREG/BR-0058, Rev. 2,

]
announced in 60 lid. Reg. 65.694 (Dec. 20,1995). Applying that analysis j

here, the "value" of a 900 person-rem occupational dose reduction would be no
'

;

more than about $2 million,

in the case before us, all parties ppear to agree that the cost estimates for
both the DECON and SAFSTOR alternatives are on the order of $200 million

*TaNe 41-2 of the Gels presents &ne analyses for deconessmmng "the reference PWR" which is an 1175
MWe imhry. sigm6cantly larget Ltmn the Yankee NPS

8
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and lie within J10 million to $15 million of each other. The estimates (especially !

Petitioners' "present value" estimates) are highly dependent on difficult-to-
predict variables like interest, discount, and inflation rates and waste disposal .i
fees. In short, it is'not possible to say with great assurance whether switching,

from DECON to SAFSTOR might actually save money, as Petitioners contend,
,

or whether over the next 30 years additional costs considerably in excess of4
,

$2 million might be incurred. In these circumstances we do not believe that ;4

potential dose reductions on the order of 900 person-rem can have ALARA |
"

significance, unless there is some extraordinary aspect to the case not apparent |
to us from the pleadings that'the Licensing Board may uncover on its own -

review. ,
i

l '

C. Decommissioning Cost Update -
,

In Contention C, Petitioners allege, inter alia, that YAEC's " updated cost f
estimate," submitted under 10 C.F.R.150.82(b)(4), is "not reasonable." Petition

;

at 20. The essential purpose of this requirement in section 50.82 is to provide !'

" reason,.ble assurance" of adequate funding for decommissioning. Thus, a j
. contention that a licensee's estimate is not " reasonable," standing alone, would

'
-

- not be sufficient in and of itself because the potential relief would be the
formalistic redraft of the plan with a new estimate. The issue seems important'

;

here because the Licensee maintains that it has funds or access to funds to pay !

f for decommissioning, even if it costs more than it currently estimates. Thus, to !

be entitled to relief, Petitioners will need to show not only that the estimate is
in error but that there is not reasonable assurance that the amount will be paid.

.

D. Remedy for Past Conduct
i

in Contention D Petitioners challenge allegedly " illegal" past conduct of the
,

; Licensee and seek a remedy.for that conduct. To the extent that the contention
alleges that YAEC has violated NRC regulations, those allegations are more.

properly the subject of separate enforcement action. The focus of this proceeding
is prospective only - the future decommissioning of the remainder of the facility
under the proposed decommissioning plan.

!

A IV. EXPEDITED SCHEDULE

i As we rt.ted in CLI 95-14, we intend to expedite this proceeding. We have
already expedited the proceeding by requiring the filing of contentions with the
petition to intervene. In an Appendix to this Order, we provide the Licensing

i Board with a suggested expedited schedule for the proceeding, subject always,

:

9
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; ' of course, to the demands of basic fairness. We will not require the Licensing j
.

Board to adhere to the following schedule to the letter and, indeed, we expect the' i
!j Licensing Board to conduct its customarily thorough inquiry using all the ' tools

!normally at its disposal and following its customary practices and procedures t

under 10 C.F.R. Part 2, Subpart G (although a modification of usual discovery !<

rules is suggested in the schedule). However, we expect that the Licensing Board !

- will, if it declines to adopt our proposed schedule, adopt an equally expedited
'

i

, schedule which will generate a final initial decision by, at the latest, the middle !,

| of July 1996, j
*

i !.
* ~ V. SUMMARY !

!-

-We hereby refer all pleadings in this matter to the Atomic Safety.and j
' - Licensing Board for processing w.:ter the Licensing Board'., normal practices :
I and procedures, subject to the guidance expressed above, and with the proposed .|
{ ' schedule provided in the Appendix below, We expect the Licensing Board to .|j - act expeditiously with the goal of issuing a final initial decision by or about the j

middle of July 1996.-

,

it is so ORDERED. ;

i
*

'|:i Far the Commission

i ?

JOIIN C. HOYLE l
j Secretary of the Commission !

- |'

Dated at Rockville, Maryland, ;

. this 16th day of January 1996. I
1 ;
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APPENDIX

PROPOSED EXPEDITED SCIIEDULE FOR YANKEE IIEARINGS

Intervening
Action No. of Days Date
Commission Order Referring Case to ASLB Day 0

ASLB Rules on Contentions: 28 Day 28
During this period, the ASLB should hold -

its normal special prehearing conference
and take whatever steps it feels r, - y
to narrow the issues before it, incuJng,
if necessary, additional briefing and oral
argument. The ASLB shoulf then rule on

~

preliminary matters including the admissibility
of Petitioners' proposed contentions.

Discovery Completed: 21 Day 49
During this period, the ASLB should
require the parties to expedite discovery.
If necessary, the ASLB may adopt the
mandatory discovery procedures used in

Rule 26(a)(1)-(3) of the l'rderal Rules
of Civil Procedure.

Prefiled Testimony (by all parties) and All
Motions for Summary Disposition: 14 Day 63

During this period, all parties should
prepare and submit any prefiled testimony
and motions for summary disposition.

ASLB Rules on Summary Disposition Motions: 21 Day 84
During this period, the parties should
complete briefing and any oral argument
(if necessary) on motions for summary
disposition and the ASLB 6hould rule
on the motions.

ASLB Starts llearing (if needed) 7 Day 91

ASLB Completes IIcaring 14 Day 105

Proposed Findings by Intervenors/ Licensee 21 Day 126

Proposed Findings by Staff 7 Day 133

ASLB Final Initial Decision 28 Day 161

11
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Cite as 43 NRC 13 (1996) CLI-96-2 l

!

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION ,

i

COMMISSIONERS:

Shirley A. Jackson, Chairman i
Kenneth C. Rogers i

Greta J. Dicus !

i

in the Matter of Docket No. 40-2061-ML

.

KERR-McGEE CHEMICAL
CORPORATION 1

(West Chicago Raro Earths
Facility) February 21,1996

l

De Commission considers a request by the Licensee to terminate this pro- ]
ceeding as moot and to vacate the proceeding's underlying decisions. Because )
this proceeding solely concerns the Licensee's request for onsite disposal of j

,

mill tailings, and all parties concur that the Licensee no longer seeks onsite
disposal, the Commission terminates the proceeding as moot. The Commission
chooses as a policy saatter to vacate and thereby climinate as precedent all three i

underlying decisions in this proceeding. :
|
|

RULES OF PRACTICE: VACATUR

De Commission is not bound by judicial practice and need not followjudicial
standards of mearur.

ORDER

His proceeding came before the Commission in March 1991, when Kerr- |

McGee filed a petition for review of Atomic Safety and Licensing Appeal j
Board decision ALAB-944,33 NRC 81 (1991). The proceeding concerns Kerr-
McGee's application for NRC authorization to dispose of mill tailings by onsite

'13

!

!

!
i
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burial at its West Chicago Rare Eanhs facility. In ALAB-944, the Appeal
Board reversed in pan and vacated in part an Atomic Safety and Licensing
Ba2rd decision that had approved onsite disposal. See LBP-89-35,30 NRC 677
(1989). He period within which the Commission may act on Kerr-McGee's
petition for review has been held in abeyance since July 3,1991, at the joint
request of Kerr-McGee, the State of Illinois (the State), and the City of West
Chicago (the City), to allow for a negotiated settlement.

On December 9,1993, Kerr-McGee moved to terminate this proceeding as
moot, and to vacate the proceeding's underlying decisions: ALAB-944, and
the earlier decisions of the Atomic Safety and Licensing Board, LBP-90-9,31
NRC 150 (1990), and LBP-89-35,30 NRC 677 (1989). Kerr-McGee indicated
that it had abandoned its original plan to dispose of mill tailings on site in West
Chicago and, to that effect, had contracted with Envirocare of Utah, Inc., to
transfer the wastes to Utah. Kerr-McGee claimed that its commitment to pursue

offsite disposal of the wastes rendered this proceeding moot.
He State and the City responded that although they did not oppose termina-

tion of the proceeding, mearur of the underlying decisions was inappropriate.
In particular, the State and the City questioned whether the proceeding indeed
had become moot. Both parties expressed various doubts about Kerr-McGee's
commitment to removing tne wastes from the' West Chicago site, citing such
factors as the executory and conditional nature of Kerr McGee's contract with
Envirocare, and Kerr-McGee's continued related litigation in other forums.

De Commission recently requested and received updated status reports on
this proceeding. All panics are now in agreement that this proceeding has
become anoot. Kerr-McGee states that it has begun shipping wastes from
West Chicago to Utah. De State and the City are satisfied that Kerr-McGee
"has clearly agreed to remove" the wastes from West Chicago. De Nuclear
Regulatory Commission Staff, although not a formal party to the pending appeal,
finds it "no longer realistic" to believe that the Commission will need to address
a proposal for onsite disposal at the Wt Chicago site. Although the parties
present differing theories on what factors or events rendered the proceedirg
moot, at bottom all agree that Kerr-McGee no longer intends to pursue or. site
disposal, the subject of this proceeding. %e Commission therefore agrees that
the proceeding is moot.

Kerr-McGee also requests the Commission to vacate the underlying decisions
in this proceeding, he NRC Staff concurs, urging the Commission to vacate
"three unreviewed decisions involving highly controversial issues in the waste
disposal area." he State and the City, however, oppose measur, claiming that
this proceeding became moot only after Kerr-McGee in 1994 entered into a
settlement agreeing to remove the mill tailings from the West Chicago site.
Voluntary settlement, according to the State and City, deprives litigants of any
claim to the equitable remedy of meatur. Cf United States Bancorp Corp. v.

14
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Bonner Mall Partnenhip,115 S. Ct. 386 (1994). Kerr-McGee and the NRC ,

. - Staff do not agree that the 1994 settlement is what rendered the Commission j

proceeding moot, and instead argue that the proceeding became moot in 1990,
when the Commission - over Kerr-McGee's objection - transferred regulatory _
jurisdiction over section ll(e)(2) byproduct material to the State of Illinois.'

In short, the parties do not agree on precisely why this long-pending case ,

is moot, but do agree that there no longer is any point to Commission riview
because of Kerr-McGee's commitment to move the mill tailings off site. De
Commission, in any case. is not bound by judicial practice and need not follow
the Bancorp ruling. In these circumstances, and because these unreviewed Board
decisions involve complex questions and vigorously disputed interpretations of
agency provisions for disposal of byproduct material, the Commission as a
policy matter chooses to vacate and thereby eliminate as precedent all three
underlying decisions in this proceeding. This will permit any similar questions
that may come up to be considered anew, without the binding influence of an
apparently controversial Appeal Board decision thatthe Commission has not
had the occasion to review.

By vacating the decisions, the Commission does not intimate any opinion on
their soundness. Without engaging in a full inquiry into the merits - which
no party any longer requests, and the Commission sees no compelling reason to
undertake on its own - the Commission cannot properly evaluate the analyses ,

of the Licensing and Appeal Boards.
His proceeding is terminated as moot, Kerr-McGee's application for on- |

site disposal is deemed withdrawn, and the following decisions are vacated: j

ALAB-944, 33 NRC 81 (1991); LDP-90-9, 31 NRC 150 (1990); LBP-89-35,

30 NRC 677 (1989).
It is so ORDERED. j

For the Commission )
i
|

JOHN C. HOYLE I
Secretary of the Commission !

|
l

|

Dated at R.ockville, Maryland, |

this 21st day of February 1996. !

I
i

|
8 Km McGee challenged the transfer of juris&ction in a D C. Circuit lawsuit against str NRC. Ken-M4ee later
withdrew the suit. apparemly because of previsions in the 1994 sentenrat agnenent with the state and Oty,
Kerr-McGee. thougth clans that the settlenent agreenem meiour encompasses this Conmussion proc:mang nor
sesolves aunerous outstandag disputes with the State and Oty over tte vernoval of the snaterial

|

|
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Cite as 43 NRC 16 (1996) CU 96-3 - -!
!

UNITED STATES OF AMERICA |
NUCLEAR REGULATORY COMMISSION !

+

COMMISSIONERS:

!

Shirley A. Jackson, Chairman |
Kenneth C. Rogers

'
Greta J. Dicus

in the Matter of Docket No. 40 8077-EA
'

. (Decontamination and
Decommissioning Funding) ,

.

SEQUOYAH FUELS CORPORATION :

and OENERAL ATOMICS .
- (Gore, Oldehoma She) February 27,1996

;
1

'Ihe Commission grants the Intervenors' petition for review of the Atomic ]
Safety and Licensing Board's Memorandum and Order approving a joint set- -i

tiement agreement between the Licensee, Sequoyah Fuels Corp., and tim NRC !

Staff. The Commission also permits the State of Oklahoma to file a brief amicus
curiac to aid the Commission in its review of the Board's order.

RULES OF PRACTICE: PARTICIPATION BY AN INTERFSTED
STATE OR IhCAL GOVERNMENT

A state that does not seek party status or to participate as an " interested state"
in the proceedings below is not permitted to file a petition for Commission
review of a licensing board ruling. If the Commission takes review, the
Commission may permit a person who is not a party, including a state, to file a
brief amicus curiae.10 C.F.R. 5 2.715(d). ,

1
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I MEMORANDUM AND ORDER
~

- -

Ihe Intervenors in this enforcement proceeding, Native Americans for a-'

' Clean Environment (NACE) and the Cherokee Nation, have filed a petition for -
Commission review of the Atomic Safety and Licensing Board's Memorandum -

:and Order, LBP-95-18,42 NRC 150 (1995). The State of Oklahoma also Aled --

a petition for review and motion for leave to file an amendment to its original
petition. The NRC Staff, the Licensee Sequoyah hels Corporation and its -
parent, General Atomics (GA), oppose Commission review. In accordance with '
the considerations discussed in 10 C.F.R. 52.786(b)(4), the Commission has ;
decided that review of LBP-95-18 is appropriate.

_ . .

'Ihe record does not show, nor does the State of Oklahorna contend, that
it is a party to this proceeding. . It also did not participate as an " interested
State" before the Licensing Board pursuant to 10 C.F.R. 6 2.715(c). 'Iherefore, ,
it may not file its own petition for review.' Neverthelqss, our regulations provide ;

~

that if the Commission takes review of a Board order a person who is not a i

party may be permitted to file an amicus cariac brief, if the person requests by {
motion to tile such a brief.10 C.F.R.12.715(d). 'Ihe Commission views the |

State's petition for review and subsequent motion as fulfilling this requirement. .j
Accordingly, the State will be permitted, along with the parties, to provide a "|
brief on the matters discussed below. i,

)]
In LBT-9518, a majority of the Board concluded that a joint settlement

agreemes t between the NRC Staff and SFC is in~the public interest. 42 NRC
150 (1995). Judge Bollwerk did not join the majority and in a separate statement
raised several issues which in his opinion merited further inquiry before reaching

. a final conclusion about whether to approve the settlement agreement. 42 NRC
at 156-59,

Answers to the following questions would aid the Commission in its review !1

of this matter:
,

!

L 1. Does SPC lack the financial resoun:es to provide any surety instrument ;
,.
- to guarantee additional funds for cleanup beyond the $750,000 letter of

credit?
'2. Under paragraph 5 of the agreement, what process does the NRC Staff

',
intend to implement to ensure proper and timely review of SFC's annual
audited financial statements? ~

:

8Jer Img Mand UgMas Co. (Shoeshern Nuclear Power station. Unh Ik CtJ-91.s. 33 NRC 461. 46s49 (1991)[
Part/ic Gar and Dewsc Ce, (thablo Canyon Nuclear Power Plans, Dahs I and 2A ALAB 5s3. Il NRC 447 -

L

f: : 44s 49 (19e0). >

>
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3. What prejudice, if any, will occur if the Commission were to delay final 'l

. approval of a settlement with SPC until after the NRC Staff and General !

Asomics conclude their settlement negotiations? ''

Answers to these questions may address some of the inquiries raised by Judge
. Bollwerk in his~ separate stalement. In their briefs, the parties and the State ' ,

should also address the remaining matters raised by Judge Bollwerk. : !

Pursuant to 10 C.F.R. 52.786(d), the Commission sets the following briefing j
'

schedule:

1. The Intervonors and the State (hereinafter " Petitioners") shall file their ;

briefs within 21 days after service of this Order. Their briefs shall be 4

'
. no longer than 25 pages each. .

..
.

2.' .1he NRC Staff, SPC, and GA shall file their responsive briefs.within 21
*

days after service of the Petitioners' brief. Their responses shall be no
longer than 25 pages each. ,|

3. Within 10 days after service of the responsive briefs, the Petitioners may ?

file reply briefs. Their replies shall be no longer than 10 pages each. |
Briefs in excess of 10 pages must contain a table of contents, with page

; references, and a table of cases (alphabetically arranged), statutes, regulations, ,

~ and other authorities cited, with refesences to the pages of the brief where they !
' are cited.' Page limitations on briefs are exclusive of pages containing a table
' of contents, table of cases, and of any addendum containing statutes,' rules, ;

regulations, er , |
IT IS SO ORDERED. '

. !
For the Commission .

|
4

JOHN C. HOYLE
. !

,

Secretary of the Commission

Dated at Rockville, Maryland,
.

'

. this 27th day of February 1996.

:

;
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Cite as 43 NRC 19 (1996) LBP-96-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

i
James P. Gleason, Chairman

Dr. Richard F. Cole >

Dr. Peter S. Lam i
,

'

.

in the Matter of Docket No. 50-245-OLA

(ASLBP No. 9S-71101 OLA)

NORTHEAST NUCLEAR ENERGY
COMPANY

(Millstone Nuclear Power Station,
Unit 1) February 7,1996

MEM RANDUM AND ORDER
(Ruling on Intervention Petition) .

1

We have before us the request for a hearing and petition to intervene in this
proceeding on the license amendment application filed by Northeast Nuclear
Energy Company (NNECO) for its Millstone Nuclear Power Station, Unit 1 I

which is located in New London County, Connecticut. The petition challenging
'

the amendment was filed by We the People, Inc. (WTP), the Scacoast Anti-
Pollution Ixague (SAPL), the New England Coalition on Nuclear Pollution !

(NECNP), and Mr. Donald W. Del Cwe. Generally, the petition asserts that
the proposed license amendment would permit the routine offloading of the full
reactor core to the spent fuel pool during refueling which, in turn, would present
a significant increase in the risk probability and consequences of an accident
involving the spent fuel pool, thereby resulting in injury to the Petitioners.

Ibr the reasons set fonh below, the petition on behalf of Mr. Del Core and
WTP is granted and the petition on behalf of NECNP and SAPL is denied.

19
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BACKGROUND

On July 28, 1995, NNECO submitted a license amendment application
seeking to add new technical specifications to its operating license for its
Millstone Nuclear Power Station, Unit 1. 'Ihe change would require that (1) the
reactor be subcritical for at least 100 hours before the start of reactor refueling;

(2) the spent fuel pool bulk temperature be maintained at less than or equal
to 140*F; and (3) two trains of shutdown cooling be operable during reactor
refueling operations. In a letter accompanying the application, NNECO states
that these changes will permit the practice of full-core ofiloading as a normal
end-of<ycle event.'

On August 30,1995, the Staff published in the Federal Regisfer a proposed
!

"no significant hazards determination" pursuant to 10 C.F.R. 6 50.91 and a notice
of opportunity for hearing concerning the amendment request.8 In rrsponse to J

the notice, a timely request for hearing and petition to intervene was filed on
behalf of WTP, SAPL, NECNP, and Mr. Del Core.8 ' Die Applicant and Staff es-h
filed answers opposing the petition * and the Petitioners then filed a " Corrected
Request." Besides making certain spelling and typographical corrections, this
filing contained a list of twelve (12) " member supporters" associated with WTP

. living in the neighborhood of the Millstone plant and an assertion that Mr.
Del Core would face increased risk to his person and property if the license
amendment were granted.8 Thereafter, the Petitioners filed a Memorandum of
Law in support of their petition? We then issued an order setting a final deadline
for any further amendments to the petition.' The Applicants and the Staff filed
responses to the Petitioners' Memorandum' and Petitioners subsequently filed
on December 4,1995, an affidavit of a WTP member?

After challenging most of the factual allegations set forth in the Petitioners'.
filings, NNECO argues that neither the organizational Petitioners nor the indi-

.

Isse tsaer from J F. opeka, I"necutive Vice President. NNECo, to NRC, July 28.1995 (Attachtnete m to
NNECo's Answer to Request fur a Heanns and Peuuos to latervene f*)ct. 13,1995))
2 60 rod. Reg 45,l72 (Aug. 30,1995).
8 Request fur a ficaring and Petitmn to Intervene on Behalf of wTP SAN NECNP and Donald Delcom [ sic]

(seit 28,1995).
" Northeast Nuclear Energy Company's Answer to Request for a Hearing and Petition to Imervene (oct.13,

IN5) [laereinafier NNECo Answer); NRC Staff Response to Request ..a a llearing and Petman to Intervene nei
Behalf of WIP. SAN NECNP and Donald Del Core (oct. 18,1995)[hereidter Staff Answer).
sCorrected Request for a Hennng and Pention to inservene on imhalf of WIP. SAN NECNP ard Donald W.

Del Cure (oct. 18.1995)[heremarter Correcied Requed
'Memnrandum of law in Support of the Request for a Hearing and Petition to latervene on Behalf of WTP,

5AN NECNP and Donald W. Del Core. Sr. (Nov. 8,1995) [ hereinafter Petitionen* Memorandum].
' order (Nov. 7,1995)(unpublished).
8 NNECWs Response to Supplemented Imervenuon Petition (Nov. 21.1995) [heninafter NNECo Response);

NRC Staff Response to Memurandum of law la Support of the Request for a Heanns and Petioon to Intervene
on Dehalf of wTP, SAN NECNP and Donald W. Del Core, Sr. (Nov. 28,1995) [ hereinafter Staff Responsel.
' Afridavis of Glen Cheney-
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vidual Petitioner has standing to intervene in this license amendment proceeding.
For its part, the Staff generally does not address the factual merits of the Peti-
tioners' allegations. Although the Staff argued that none of the Petitioners had
standing to intervene,'' the Staff changed its position with respect to Mr. Del
Core. In its latest filing, the Staff states that Mr. Del Core has arguably made

.(although not articulated very well) a case for standing based upon his allegation
of radiological harm to his health, safety, and property." Accordingly, the Staff
no longer objects to Mr. Del Cote's participation in the proceeding.

It is noted that on November 9,1995, the Staffissued License Amendment 89 .

to NNECO for its Millstone Nuclear Power Station, Unit 1 That amendment did
not add the technical specifications to the facility license requested by NNECO.

,

Instead, the amendment added a license condition to the facility license that
permits the same activities."

'

PETITIONERS' STANDING TO INTERVENE

The recital of the requirements for standing in the Commission's most
recent decisions regarding standing are all quite similar. Hence, we quote the
discussion from Georgia Tech, CLI.95-12, its most recent discussion on this
subject:

Under section 189a of the Atomic Energy Act (AEA), the Commission must grant a I

hearing upon the request of any person "whose iinerest may be affected by the proceeding."
42 U S C.12239(a). To determine whether a petitioner has alleged a sufficient interest to
intervene, the Commission has long applied judicial concepts of standing. ClevelandElectric
Illummating Co. (IVrry Nuclear Power Plant, Unit I), CLI 93-21, 38 NRC 87,92 (1993)

,

)
(Perry). Ibr standing, the petitioner must allege a concrete and particularhed injury that is

]fairly traceable to the challenged action and likely to be redressed by a favorable decision. 1

See generally Lujum v. Defenders of Wilditfe, i17 S. Ct. 2130,2 t36 (1992); Perry, 38 NRC
et 92. Injury may be actual or threatened. Kelley r. Selin 42 F.3d 1501,1508 (6th Cir.
1995); Wddernes.: Society v. Cr les, 824 F.2d 4. I t (D C. Cir.1987).

An organis.ation may base its standing on either immediate or threatened injury to its
organizational interests, or to the interests of identified members. Warth v. Seldm. 422 U.S,
490, 511 (1975). Houston Lightmg and Power Co. (South Texas Project, Un!ts I and 2),

,

At.AB 549,9 NRC 644,646-47 (1979). To denve standing from a member, the organization j
- must demonstrate that the individual member has standing to panicipate, and has authoshed

|

|
*Stafr Answer al 4-9 |
H Stafr Responw at 910.
U Sce tattet to Judges Moore, t.am and Cole imm Cathenne L Marco. Counsel for NRC Staff (Nov. 13. 1995)
.nwlosing Novemtier 9,1995 agency cover leaner, Amendment 89, and the Staff's safety evaluanon.

|
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the organisatics to ngweecat his or her interess. Nomsten Ughtsas and Powr Co. (Allens - 4

Csoak Nuclear Generahng Station. Unit 1), ALAB-535,9 NRC 377,390-% (1979),83 ;

1

To determine' whether any of the Petitioners have the requisite standing to
challenge NNECO's license ' amendment application,' we 6rst consider the three -;

petitioning organizations,.WTP, SAPL, and NECND before considering the-
.

; petitioning individual, Mr. Del Core,
"

i

' According to' the Petitioners', original and corrected intervention request, )
'~ .WTP is a Massachusetts-based nonpro6L corporation with its principal office

: in Rowley, Massachusetts, whose primary purpose is to support employees of |
nuclear licensees and the NRC who may face retaliatory action for bringing

- forward allegations of license violations or nuclear safety inues. WTP alleges [
.' that the organization has worked with Millstone employees on safety issues *

1 and references one employee, George Galatis, as consulting with WTP on
~ I

i

the Licensee's fuel offloading practices. 'Ihe petitions state that individuals..
"associand" with WTP live in the " neighborhood" of the Millstone complex
and it lists by name twelve members with addresses in Connecticut towns.84 ;

Next, the petition states that SAPL is a New Hampshire nonprofit corporation ,

with its principal place of business in Portsmouth, New Hampshire. It claims that |>

SAPL has members living in Massachusetts and New Hampshire within 10 miles
of the Seabrook nuclear facility and that SAPL participated as an intervenor in

'

' the licensing proceedings for the Seahrook Station. The petition further alleges . |
that the operator of Seabrook Station, like NNECO, is a subsidiary of Northeast

'

Utilities, so it can be expected that full-core offloading during refueling also
' a

;; ,

will be undertaken at the,Seabrook Station, thereby increasing the risk and
j consequences of a spent fuel pool accident at that nuclear plant." J

Finally, the petition declares that NECNP is a nonprofit corporation with its
''

principal place of business in Brattleboro, Vermont, and that it has been an - ;

active voice in New England on nuclear safety issues for 25 years. It states that . ;

NECNP intervened in the Vermont Yankee and Seabrook licensing proceedings t

. and that NECNP has members residing witMn 50 miles of both the Seabrook |

and the Millstone nuclear plants.'''

,

Although an organization may have standing in its own right to intervene in !
.

an NRC adjudicatory proceeding, none of the three organizations has sought to
'

;

demonstrate an injury to its organizational interests. Nowhere in the interven- |
tion petition, corrected request, or supporting memorandum do the Petitioners i

!
,

* ' 38Georges numenw af TecAnalogy (Georsia Tech Research Reactor), Ct195-12,42 NRC ||1.115 (1995). See
'

ebe Segewre4 fueh Corp. (oose, oklehusna Site), C1194-12, 40 NRC 64. 7172 (1994); GuySsaws utilities
Ca (River ased Station, t)mit I), C2194-10,40 NRC 43,47 (1994); Perg 38 NRC at 92. -

| 84 Roquest ter Heenas at 4 and Conected Request at 2-3,
" Mat 54
88 A?, at 4.

,

f
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' dentify any organizational interest of WTP, SAPL, or NECNP that is harmed - !i;
J

,
or threatened.with injury by the license amendment at issue. Hus, none of

_

these organirwions has standing in its own right to intervene However, WTP,1 .

SAPL, and NECNP seek to establish standing to intervene as the representative l

of one or more or its members. For such representational standing the petition _ ;

ing organization must show that at least one of its members suffers "immediate ! j
~ or threasened injury as a result of the challecged action of the sort that would

'

' - make out a justiciable case had the members themselves brought suit."" Fur. ]
ther, agency case law teaches that the organization must identify at least one j

~ member by name and address and provide "some concrete indication that, in j

fact, the member wishes to have that [ member's] interest represented in the pro- i
ceeding."88 Moreover, that concrete indication of representational authorization

. should be provided " preferably by anidavit"8' .j
"~

Here, two of the three petitioning organizations, SAPL and NECNP, have i

not complied in any respect with the requirements for establishing wanding as . ,

; representative of one of their members. De Corrected ~ Request, as indicated, sets -|
; forth a list of names and addresses of twelve WTP members who purportedly

'

live in the ." neighborhood" of the Millstone plant, but the petition is silent
~

"with respect to the names and addresses of any SAPL or NECNP members.
Accordingly, these Petitioners have provided no " concrete indication" from

~ any member of their organizations that a representation of their interests has
been authorized in this proceeding. His, despite the fact thu their supporting
memorandum recites the requisites for representational standing:

[tio assen supuesentational injury-in-fact, an organization snest specincally identify individual
nendwrs by name and address, identify how that member may be affected and show that*

U' the organization is authoriaed to request a hearing on behalf of the member, Pac 0ic Cas A
Electric Ca (Diablo Canyon Nuclear Power Plant, Units No I and 2), LBP-92-27,36 NRC
196, 199 (1992).20

Accor:lingly, SAPL and NECNP have failed to demonstrate that they have
y standing to intervene as the representative of one of their members.2'

in considering W'IP's standing posture, Petitioners' Corrected Request fails3

to establish that the twelve (12) WTP members, with Connecticut residences, -)

"m en,422 usLa sin.
se #aas Creet,9 NRC a 39M6. See Caergis Tech. CLI-9512,42 NRC at 115.A
" Pac 61c Car and secrric Ca (thablo Canyon Nuclear Power Plant, Unks I and 2), LBP 92-27,36 NRC 196.

199 (l992)..

38Peuthmars' Memorandum at i
'

'

' 2i la adation so ha falhue to provide the same and ad&cas of a sAPL enseber and some evidence of
' emphor6sanos, she Puesticaers' laserveauon possion also fails so set fonh any imereas or sAPLm

that relane to the Millstone facibty - the subject or Gus procamens. Rasher, sAPL's aseened inserens all senase to j

the $selwonk facibey and, as such, are clearly outande the scope of this proceo6ag as deEnsd by the Conumss6on's !

tsanns enem* j,
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authorized WTP to represent them in this proceeding. On December 4,1995, j
- . W'I? assempted to cure this deficiency by filing an affidavit of one of these ,

-

members, Glen Cheney, wherein Cheney states that he and the other eleven' ;2

members wished to be represented by WTP. j

This filing ignores our scheduling order of November 7,1995, whetrin we -!
stated that "the Petitioners shall have until Tuesday, November 14,1995, to file i

~

any amended intervention petition. After that date, the Licensing Board will not - :
,

entertain any further amended or corrected intervention request."2 Petitioners' |

counsel's letter stated that

I*
lijn view of the possuon of both the NRC staff and the a irs == that the ,,..
pennoners need so Ale an Aindavit to sepsesamt the concesas of individuals assiding within .

' the seen of the plant in & a=, I have obsmaed. and Ale herewith, the afEdavit of Glenei

~
Cheney, stating that he, and the other ladividuals listed on the corrected petition do desire 'i

.

so have tisoir insevents 4 - ' through We The People. Inc.D
'

.{
,

'Ihe Commission has declared in its Statement of Policy on the Conduct s

. of Licensing Proceedings that "[f}airness to all invo!ved in NRC adjudicatory j

s procedures requires that every participant fulfill the obligations imposed by and
in accordance with applicable law and Commiaion regulations."" Petitioners * I4

counsel has participated in NRC adjudicatory proceedings for 20 years," and

b there is no excusing this de&iency based on a lack of" tiliarity with agency
'

procedures.
'the presid'ng officer in this proceeding elected not to hold a special pre-

hearing confamnce and, as indicated, set November 14,1995, as the cutoff date '

; * for amending petitions.". _ Being out-of-time, WTP should have' addressed the !
2 five lateness factors required by 10 C.F.R. 6 2.714(a)(3) on December 4,1995,

when it attempted to amend its petition by filing the Cheney affidavit." Failing
that, WTP has not demonstrated standing in this proceeding as a matter of right.
Eowever, as explained subsequently, in an effort to expedite and develop the
record of this proceeding, the Board has decided to exercise its discretion and
grant WTP's petition for intervention. We also hold that the amended petition's
attempt to authorize representation by eleven (11) other individuals listed in
Petitioners' Corrected Request of October 18,1995, has no validity. Under the

" order (Nov. 7,1995) at 2 (uapubleshed)
Ulaner so 3adpes h6aare Lmn, and Cole troen Robert A. Backus, Deckus. Meyer, Soloman a Rood, Mandisseer
NH (Dec. d, I9951

~ "C13-sl s 13 NRC 452,454 (19s!).
"See, e g4 reNe Jervke Co. e/New #anqpskre (Sembrook Statica, Units I and 2k ALAB-949,33 NRC 4s4,

' es5 (1991k W., LDP 76 4,3 NItC 123 (1976).
"The Board presiding our ihis procsading was seconstituend January 4,1996.

~

"The Board was pashaps remiiss is not granting a Starf December 12 1995 sequest to enspond to the Cheney..

andevit, but la Eght or our denial of the lese petiuon and the enescise of discation la granting standing, we
conclude shat our saissabe was eat pn@sdicial.

U ,

'
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Commission's practice, averments by one member of an organization by affi- ,

devit that other members have authorized representation would not satisfy the |-

; requirement that those ;; ..h have given some " concrete indicesson" that a -|
representation of their interest is authorized.# i

L'Ihe Petitioners'; Request for Hearing argues a case for standbg under the j; '

Commission's proximity presumption for individuals who live within 50 miles |g '
' of the Millstone plant. We turn to that argument because it forms the basis for -
the claim that Mr. Del Core has standing to intervene.' {

: In construction permit and operating license proceedings, Commission case :

. law recognises a proximity presumption that persons who live, work, or oth. -[
erwise have contact with the area around a nuclear plant have standing to in- 1

tervene # ''Ihat presumption is based on an unsurprising premise, ile., that the,

' construccon or operation'of a nuclear power reactor carries with it " clear impli-i

cations for the offsite environment"" so that individuals residing in reasonable ;

'

proximity to the plant are likely in at least some small way to be injured in .!

' their persons or property by a plant accident, and this such persons fall within ~ j
,, '

the geographic zone of interests. protected by the Atomic Energy Act.38 Simi-
larly,' agency case law recognizes the same presumption in license amendment

3
proceedings that involve Sajor alterations to the facility 'with a clear poten. i

tial for offsite consequences", or other circumstances that present "such obvious |
'

'

potential for offsite consequences."n . -|
According to the corrected intervention request, Mr. Del Core lives in !

,, Uncasville Connecticut, within 20 miles of the Millstone plant, and he owns -i,n
' property within the Emergency Planning Zone for the facility. 'Ihis clearly would |

be sufficient for gaining intervenor status in construction permit or operating |
'

~

|. license proceedings. .

,

: . 'Ihe Petitioners' case relics, in part, on the Appeal Board decision in ALAB ' i

1 522.n That determination involved a license amendment to expand the capacity
.

,

t ' of the spent fuel pools at both of the North Anna nuclear power plants. In |.

reversing the Licensing Board's ruling denying the petitioners intervention, the |
Appeal Board found the proximity presumption applicable. In this license !

| amendment case, a residence near the Millstone plant also implicates the :
!proximity presumption because the license amendment at issue, even though not

involving a major aheration'of the plant, may involve the potential for offsite j

.

!.

'!
#ANess Cmt, ALAB $35,9 NRC at 396. '
# rr Segaeme Feefs, CLJ-94-12,40 NRC at 75; Gef $ rates Utilides Ca (River Band station, Units I and 2k3

!ALAB-Is),7 AEC 222,226 (1974).

. "19s9).
Elerida Panser sad Us r Ca (st,imie Naclear Power Plant Units I and 2A CtJ-s9-21,30 NRC 325,329 te ,

,

I

13ee aiwr areal ALAB Is3,7 AEC ai 223 24 & a.5. ;

y $23t. Larie, CtJ s9 21,30 NRC at 329 30.
. .

i!
;'

33 Virgisis Electric med Powr Co. (Nase Aaan Power stasion, Unies I and 2), ALAB-522,9 NRC 54 (1979).

|
'
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consequences. The petition alleges that an increase in heat load in the r-ent fuel
pool presents the potential of offsite consequences if an accident were to occur. -!

,
~ '

c At this stage of the proceeding without more, it cannot be concluded that the,

j potential safety issues involved in the offloading and storage of a' full core is - i
~

. not comparable to the safety issues associated with a spent fuel pool expansion.' ,<

As previously indicated, the Petitioners allege in their corrected intervention ; {
request and supporting memorandum that the Millstone spent fuel pool has never ' {

s - been analyzed or approved for a routine full core offlooding as part of refueling. ;

According to the Petitioners, the failure of any equipment important to safety, the .- !,
,

, loss ~of electrical power, or an earthquake could result.in the loss of pool water - ||
inventory during an offload through pipe breaks, siphon t;ffects, or boiling that, |

L in turn, would uncover the stored fuel and expose those living near the plant to ' |'
Edangerous levels of radioactivity. In countering the Petitioners' claim of injury,. j

~

: NNECO argues that there has been no showing of offsite consequences from the ';
license *=t and states that '" Petitioners rely instead only on a muddle j"

of factual errors and half truths regarding the auth6rized full-core offload to
concoct i theory of injury.""

.

.

-

Although the anidavits accompanying NNECO's opposition to the Petition- ;

.

|ers' niings challenge almost all of the Petitioners' factual assertions, the most j

; recent Commission ruling involving standing in the Georgia Tech case makes it !

- evident that we are not to determine the essential validity of the asserted facts
' in ruling on intervention : petitions." Citing the recent decision of the United i

States Court of Appeals for the Sixth Circuit in Kelly v. Selin,'' the Commission
stated in Georgia Tech that "[t}o evaluate a petitioner's standing, we construe j

,

,

the petition in favor of the petitioner."" |
'" .When we do that here..we conclude that the Petitioners have alleged at least

an acceptable injury. Further, the Petitioners * alleged injury is traceable to the
i challenged license amendment and would be alleviated by a decision denying the

requested license amendment. Thus, we 6nd that Mr. Del Core and WTP, on the
' - basis of the Board's discretion, have standing to intervene and their intervention

petition is granted subject to the Sling of at least one admissible co itention.
; . As a nnal matter, it is necessary to delineate our evaluation of the factors

guiding the Board's decision in exercising discrction to grant standing to WTP,
,
P = See Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and

2), CLI-76-27,4 NRC 610,616 (1976). De major consideration of importance
to the Board is that WTP's participation reasonably can be expected to assist j#

i

in' developing a sound record in the proceeding. He petition not only alleges

.

"NNECo aespot u a 10.
8 Georgia Tere. CL -9$-12,42 NaC m 115.
8'42 F.3d a 1508.
"CLI-95-12. 42 MtC m i15.
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a previous involvement of the organization with Millstone employees on safety |

lasues but specific consultation with employee George Galatis on offloading ' {
'

practices at the plant. 'these may involve safety issues in the proceeding and
information that might not otherwise be available in the case. We have no basis-

for concluding that W7P's participation will broaden or delay the proceedingi
-

'

and, as set forth previously, a favorable ruling would redound to the benefit of
WTP and its members.

' CONCLUSION
'

.

Ibr the foregoing reasons, it is hereby ORDERED that:
_ .

1. . 'Ihe request for hearing and petition to intervene filed on behalf of New
.

- England Coalition on Nuclear Pollution and Seacoast' Anti-Pollution League is <

denied; +

2. . The request for hearing and petition to intervene filed on behalf of Donald '
W. Del Core, Sr., and We the People is granted, contingent upon the filing of

- an admissible contention as set forth in 10 C.F.R. 52.714; and
3. The Petitioners above shall have 30 days from the date of service of this

- Order to file contentions..

In accordance with the provisions of 10 C.F.R. 62.714a, this Order may be+

appealed within 10 days after its service.38

THE ATOMIC SAFETY AND
LF'ENSING BOARD .

'
,

James P. Gleason, Chairman

ADMINISTRATIVE JUDGE

|

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE ]

,

Dr. Peter S. Lam,

ADMINISTRATIVE JUDGE

IRockville, Maryland
-|February 7,1996 -

' 3e Copies of Ms Memorandwn and ords have been seat dus dose to counsel for NNECO. WTP. SAA NECNP.
and Domaid W. Del Core by facsinnine wamannssion and to Ssair counsel by F-mail tramanussion duough die NaC's

- wide-eres amework. ;
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I UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION<

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

a

in the Matter of Docket No. 50 029

(License No. DPR-3) -

YANKEE ATOMIC ELECTRIC ,

COMPANY-<

(Yankee Nuclear Power Station) February 22,1996

.

He Director of the Office of Nuclear Reactor Regulation denies in part
and grants in part a petition dated January 17, 1996, submitted to the Nuclear
Regulatory Commission (NRC) by Citizens Awareness Network and New
England Coalition on Nuclear Pollution (Petitioners), requesting that the NRC
take action with respect to five activities conducted by Yankee Atomic Electric
Company (YAEC or Licensee) at the Yankee Nuclear Power Station in Rowe, |

Massachusetts (Yankee Rowe or the facility). He petition was also moot in part. |

The petition requests that the NRC comply with Citizens Awareness Network Inc.
v. United States Nuclear Regulatory Commission and Yankee Atomic Electric
Co., 59 F.3d 284 (1st Cir.1995) and immediately order; (A) YAEC not to
undertake, and the NRC Staff not to approve, further major dismantling activities' ;

or other decommissioning activities, unless such activities are necessary to I

|ensure the protection of occupational and public health and safety;(B) YAEC
to cease any such activities; and (C) NRC Region I to reinspect Yankee Rowe
to determine whether there has been compliance with the Commission's Order
in CLI-95-14,42 NRC 130 (1995), and to issue a report within 10 days of the
requested order to Region I.

The Petitioners' request that shipments of low-level radioactive waste be |

prohibited is denied because that activity is permissible, prior to approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's<

decommissioning regulations. Petitioners' request that four other activities be
prohibited is moot, although the activities would have been permissible, prior

29
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to approval of a decommissionmg plan, under the pre-1993 interpretation of the
'

Commission's decommissioning regulations. Additionally, Petitioners' request.
for en inspection of Yamkee Rowe to determine compliance with CLI-9414 and .

an inspection report w.u granted
,

. . f

DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.206

~I. INTRODUCTION !
'

|4.,

An " Emergency Motion for Compliance with Circuit Court Opinion"(peti- 3
.

tion), dated January 17, 1996, was submitted by Citizens Awareness Network |

and New England Coalition on Nuclear Pollution (Petitioners). Petitioners re-
quested that the United States Nuclear Regulatory Commission (NRC or Com-
mission) take action with respect to activities conducted by Yankee Atomic 1

Electric Company (YAEC or Licensee) at the Yankee Nuclear Power Station in - i

Rowe, Massachusetts (Yankee Rowe or the facility).

, L By an Order of the Comminion dated January 23, 1996, the Emergency
. Motion was referred to the NRC Staff for treatment as a petition pursuant to 10 ;

C.F.R. 5 2.206 of the Commission's regulations. 'Ihe Commission ordered the .
Staff to respond to the emergency aspects of the petition in 10 dayr and to issue

, a decision on the petition as a whole within 30 days.
. .)

Petitioners request that the NRC comply with Citizens Awareness Network
inc. v.' United States Nuclear Regadatory Commission and Yankee ' Atomic >

Electric Co., 59 F.3d 284 (1st Cir.1995) (CAN v. NRC). Specifically, Petitioners
request that the Commission immediately order: -

(A) YAEC not to undenske, and the NRC Staff not to approve, further major dis-
mantling activities or other decommissioning activities, unless such activities are
necessary to assuse the prosection of occupational and pAlic health and safety;

(B) YAEC to cease any such activities; and

(C) NRC Region i no soinspect the Ya$kae Nuclear Power Station in Rome, Mas-
sachusetts (Yankee Rowe) to determine whether there has been compliance with
the Comnussion's Order of October 12,1995 (CLI-95-14), and to issue a report
wkhin een days of the sequested order to Region 1.

*

As the bases for their requests, Petitioners state that:

-(t) CAN v. #RC sequises the cessation, and prohibits commencement, of decommis-
sioning activities at Yankee Rowe, pending Anal approval of the hoensee's decom-
missioning plan aher opportunity for a hearing CLI-95-14 forbids YAEC from |

I
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conducting any fwther major dismansling or decommissicning activities until Anal '{
approval of us decommissioning plan aner completion of A hearing process;

?(2) CAN v. NAC obliges the Commission and the Staff to provide an opportunity to ,

insamesed persons for a hearing to approve a decommissioning plan; 5

|'[ L(3) CAN r.'NAC requises the Conunission to seinstate'its pre-1993 interpretation of
1 ks ^- ; mgulanons, General Aequirementsfor Decanunissioning Nu-

-'

j ' cleer Facilides, 53 FR 24,018,24,025-26 (June 27,19g8), limiting the scope of
.

, ,

activities prior to approval of a deconvieanaah g plan to decontami-i 4r
nation, minor component as===Ny, and shapment and atorage of spent fuel, if !,

pernutesd try the operating license andW 10 C.F.R. 5 50.59. Under long Island !
Us ring Co. (Shoseham Nuclear Power Station, Unit 1), CLI 9H8,32 NRC 201, !e

#

207, a.3 (1990), this means that the bceanas may not tale any action that would
unserially affect the methods or options available for decommissioning, or that {

t would subasamially increase the costs of '-- ;. prior to approval of a
' deconumsssoning plan. Under CLI 91-2,33 NRC at 73, n.5, and CLI-92 2,35 :

NRC at 61, n.7, other decommisaloning activities, in addition to major ones, are ;

pmhibseed, including offsiae shipments of low-level radioactive wasse produced by
,

s. decommessioning activities, until aner approval of a Recommessioning plan; ;
)

''

; (4) niaca-missioning activities pernused by NRC Inspection Manual, Chapter 2561,
; 506.06, " Mod Acations or Qianges to the Pincility", before approval of a decom- j

saissiantag plan ase limited to n-ma , removal of relatively small radioactive -

components or non-radioactive components, and characterization of the plant or !. m

j. site; ]
I (5) YABC is conducting --- activities, with the approval of the NRC [

technical staff, in Angrant violation of CAN v. NAC and of CLI-95-14, tims thrut- 1

,
saing to sender the deconunissioning process nugatory and to deprive Petitioners

S ~ of their hearing rights under Section 199a of the Atomic Energy Act; i

,
(6) by lesser dated October 19,1995, YABC described nine decommissioning activities

! in progress, and by letter deced October 24,1995, interpreted pernussible " major"
dismansling as removal of non-radioactive material seguired to support safe storage"

of spent fuel and of those portions of the facihties which remain, or to support ;
futwe dismantlement;

(7) by lesser desed November 2,1995, the NRC staff approved the activities described
by the Ucensee in its leaer of October 19,1995;

,

;

i (8) Ave of the nine activities approved by the NRC staff's leaer of Novend>er 2,
1995, are major dismantling or other " - ' -ning activities, in the nature |

j; of Component Removal Project activities, prohibited, until aner approval of a I
'

decommissioning plan, by C4N v. NAC and CLI-9514. Petitioners object to:
(a) completing removal of the temninder of the Upper Neutron Shield Tank; (b)

.!sernovel of Component Cooling Water System pipes and components and Spent Ibel
Cooling Syseem pipes and components; (c) I%sel Chute isolation; (d) Spent 1%el Ibol
electrical conduit installation; and (e) radioactive waste shipments. Petitioners do
not object to Waste Tank semoval, Ion Exchange Pit cleanup, removal of Emergency
Diesel Generato3. or the Brookhaven National Laboratory Cable Sampling Project.

< ,
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(9) petitioners advocate the SAFSTOR deconunissioning alternative because it allows
levels of radioactivity and waste volunes to decrease, thus reducing occupational

* ing costs; )and public radia' ion exposures, and lowering ' on

-(10) NRC Inspection Report Na. 50-29/9545 (Decernber 16.1995) concludes that the
issue whether activities observed were in compliance with CL1-9514 is unresolved.

1

but approves YAEC's proposed activities, contrary to the requirenwnts of NRC !
Inspection Manual Chapter 2561,106.06. "Moddications or Changes to the '

Facility"(March 20.1992); and

(11) YAEC's criterion for pennissible decommissioning activities, the any activity in-
volving less than I percent of the on-site radioactive inventory is not "snajor" and
ersy take place before approval of a decommissioning plan, violates CAN s. NRC
because it would allow completion of decomminioning before any decommission-
ing plan could be approved in hearing, and constianes unlawful segmentation under
the National Environmental Policy Act.

By letter dated January 29, 1996, Yankee Atomic Electric Company re-
sponded to the petition. YAEC supplemented its <csponse by letters dated
Rbruary 15,1996, February 21,1996, and Rbruary 22,1996, and by an E-mail
message to the NRC Staff on January 31,1996.

By letter dated February 2,1996, the NRC Staff denied in part and granted
- in part Petitioners' requests for emergency action. The petition was also found
moot in part. Petitioners' requests that the NRC take emergency action to order,

(A) YAEC not to undertake and the NRC Staff not to approve further major
dismantling activities or other decon)missioning activities, unless necessary to
ensure the protection of occupational and public health and safety and (B)
-YAEC to cease any such actlyities were found moot in part and denied in part.

iPetitioners' request for emergency action to require NRC Region I to reinspect
Yankee Rowe to determine whether YAEC has complied with the Commission's |
Order of October 12,1995 (CLI-95-14), and to issue a report within 10 days |
after the Commission orders such an inspection, was granted. |

Petitioners then requested the Commission to reverse the NRC Staff's Febru- I
'

ary 2,1996 decision on the emergency aspects of the petition. See " Citizens .

Awareness Network's and New England Coalition on Nuclear Pollution's Mo-
tion for Exercise of Plenary Commission Authority to Reverse NRC Staff 2.206

i

Decision, and Renewed Emergency Request for Compliance with Circuit Court !

Opinion." By Order dated February 15,1996 (unpublished), the Commission
declined to grant the emergency relief requested, as there was no showing that

,

the Licensee would take any action before the issuance of a Director's Decision
on February 22,1996. 'Ihc Commission directed the NRC Staff to address the
arguments advanced by Petitioners in their February 9 notion in this Decision,'

with the exception of the new issues raised on page 13 of the motion, which
are to be addressed in a supplementary 10 C.F.R 6 2.206 decision.

1
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Ibr the casons discussed below, Petitioners' requests that the NRC prohibit

.
YABC from undertaking or continuing five of the nine activities evalumed by the

U . GC Staff's letter of November 2,1995, are moot in pad and denied in part. Of -
the nine activities, all'with the exception of radioactive waste shipments were , |

j completed before submission of the January 17,1996 petition. Accordingly, .
,

Petitioners' request for relief with respwt to (1) completing removal of the |

remainder of the. upper neutron shield. tank, (2) removal of the :-- r =r-t ~|
'

cooling water system pipes and components and spent fuel cooling system pipes - 4
and c- :j-r"=; (3) fuel chute isolation, and,(4) spent fuel pool electrical -;+

conduit' installation is moot. Petitioners" request for relief with respect to j
3-

- radioactive waste shipments is denied. As explained below,'all five contested i

activities were permissible, before approval of a' decommissioning plan, under j
the pre-1993 interpretation of the Commission''s decommissioning regulations, ;

~

- and thus are in compliance with CAN v. NRC and CL1-95-14. Petitioners * request . -[
e- that the NRC inspect Yankee Rowe to determine compliance with CLI-95-14,

and issue an inspection report, was granted. ;
-

; o ,

IL BACKGROUND {
d

LOn February 27, 1992, YAEC announced its intention to cease operations ~ j
. permanently at Yankee Rowe. On August 5,1992, the NRC issued a license !
amendment t9 limit the license to a possession-only license.- 57 lid. Reg. |
37,558,37,579 (Aug.19,1992). ,

_

;
!

; in late 1992,'YAEC proposed to initiate a Component Removal Project
'

(CRP).' On December 20,"1993, YAEC submitted a decommissioning plan
, ,

- based on a phased approach, starting with DECON, then SAFSTOR, and then j
,

finally dismantlement. Notice of Receipt of Decommissioning Plan and Request }
,

for Comments was published in the Federal Register. (59 Fed. Reg.14,689
- (Mar. 29,1994)).

. _

On January 14,1993, and on June 30,1993, the Commission issued two Staff'

Requirements Memoranda which, in pertinent part, interpreted the Commission's
regulations to permit many decommissioning activities prior to approval of a

_

decommissioning plan, as long as the activities do not violate the terms of the~

existing license or 10 C.F.R. 5 50.59 with certain additional restrictions. See
" Staff Requirements - Briefing by OGC on Regulatory issues and Options for
Decommissioning Proceedings (SECY-92- 382),10:00 a.m "Ibesday, November
24,1992. Commissioner's Conference Room, One White Flint North, Rockville,

'

Maryland (Open to Public Attendance)"(January 14,1993) and "SECY-92 382
- Decommissioning - Lessons Learned" (June 30,1993).

. On several occulons between late 1992 and early 1994. CAN asked the NRC
,

to offer an opportunity for an administrative hearing regarding decommissioning
,

.

J
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activities conducted by YAEC at Yankee Rowe. The Commission denied
each such'requesti CAN sought judicial review and challenged the denials'

and the January 14.1993 interpretation of the Commission's decommissioning
j : regulations.

. .. .
.

|On July 20,1995, the United States Court of Appeals held that the Commis-:
'sion had: . (1) failed to provide an opportunity for hearing'to CAN, as required
by section 189 of the Atomic Energy Act, in connection with the Commis- . ;

sion's decision to permit the CRP decommissioning activities; (2) changed its
'

: pre-1993 imerpretation ofits decommissioning regulations without notice to the |
; - public and in violation of the Administrative Procedure' Act; and (3)impermis-

'

!

sibly allowed the Licensee to conduct CRP decommissioning activities prior to -
compliance with the National Environmental Policy Act requirement to conduct -
an environmental analysis or environmental impact statement. CAN v. NRC. 59 .!4

F.3d at 29192,292-93, and 294-95 (1st Cir.1995)c 'lhe court remanded the
matter to the Commission for proceedings consistent with the court's opinion.,

. .In response, the Commission issued a Federal Register notice advising: -

' (1) that the Commission did not intend to seek further review of CAN v.
. NRC; (2) that the Commission understood that decision to require a return . |

to the interpretation of NRC decommissioning regulations that were in effect -i
. prior to January 14,1993; and (3) that the Commission was requestin6 Public i

comments on whether the Commission should order YAEC to cease ongoing ,

decommissioning activities pending any required hearings and any other matters ;
'

<

Iconnected with that issue. See 60 Fed. Reg. 46,317 (Sept. 6,1995)..
W . After consideration of comments Eled in response to that nouce, the Commis. ]

sion implemented CAN v. NRC by issuing CLI-95-14,42 NRC 130 (1995). In - i

CLI- 95-14, the Commission reinstated its pre-1993 interpretation of its decom-4

missioning policy, required the issuance of a notice of opportunity for an adju-
! dicatory hearing on the Yankee Rowe decommissioning plan, held that YAEC

~

- may not conduct further " major" decommissioning activities at Yankee Rowe
until approval of a decommissioning plan after completion of any required hear- 1

ing and directed YAEC to inform the Commission within 14 days of the steps
it is taking to come into compliance with the reinstated interpretation of thei

,

Commission's decommissioning regulations. CLI-95-14, supra.
Pursuant to CL1-95-14, a proceeding is now under way to offer an oppor- i-

tunity for hearing on the Licensee's decommissioning plan for Yankee Rowe,
Petitioners have sought intervention and a hearing.

.
.

As of July 20,' 1995, when the court issued CAN v. NRC,= YAEC had
completed its Component Removal Project. In response to CLI-95 14, by letters

,

1 dated October 19 and 24,1995, YAEC identified nine ongoing activities that
.YAEC believed were permissible under CAN v. NRC and CLI-95-14.'

In its letter of November 2,1995, the NRC Staff evaluated those nine activi-
ties and found them pennissible under the Commission's pre-1993 interpretation.

_
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of its decommissioning reguladons, and thus under CAN v. NRC and CLI-95-
14. The Staff also identified certain activities, although not proposed by the ;

Licensee, which may not be conducted before reapproval of a decommissioning ;

plan, Those activities include dismantlement of systems such as the main reac-
tor coolant system, the lower neutron shield tank, vessels that have significant
radiological contamination, pipes, pumps, and other such components, and the
vapor container (containment). 'The Staff also identified segmentation or removal
of the reactor vessel from its support structure as a major dismantlement not to )
be conducted until after the decommissioning plan is reapproved.

IV. DISCUSSION

' A. ne Nine Activities Were Permissible, Prior to Approval of
a Decommissioning Plan, Under the Commission's Pre-1993
Interpretation of Its Decommissioning Regulations, and Hus Are

_,

Permissible Under CAN r. NRC and CLI 9514

Petitioners contend that five of the nine activities evaluated by the NRC
Staff's letter of November 2,1995, are major dismantling or other decommis-
sioning activities prohibited until after approval of a decommissioning plan, by
CAN v. NRC and CLI-95-14. Specifically Petitioners object to: (1) complet-
ing removal of the remainder of the upper neutron shield tank; (2) removal of
component cooling water system pipes and components and spent fuel cooling
system pipes and components; (3) fuel chute isolation; (4) spent fuel pool elec- i

'

trical conduit installation; and (5) radioactive waste shipments. Petitioners do
not object to waste tank removal, ion-exchange pit cleanup, removal of emer-
gency diesel generators, or the Brookhaven National Laboratory Cable Sam-
pling Project. Petitioners acknowledge that completion of waste tank removal
and ion-exchange pit cleanup are required for safety reasons. Petitioners also

'

acknowledge that the removal of the emergency diesel generators is permissible
because they are not radioactive, and that the Brookhaven National Laboratory
Cable Sampling Project is a research project unrelated to decommissioning. Of
the nine activities, all with the exception of radioactive waste shipments were
completed before submission of the January 17,1996 petition. .

.

Under the Commission's pre-1993 interpretation of its decommissioning reg.C

ulations, a licensee "may proceed with some activities such as decontamination,
minor component disassembly, and shipment and storage of spent fuel if the
activities are permitted by the operating license and/or 650.59," prior to final
approval of a licensee's decommissioning plan,' as long as the activity does not

'Stasement of consideration. "oeneral Requirenents for Decomnussionins Nuclear Facihries." 9 fed. Res.
24.01s. 24.02s-26 Uune 27,19s81

35
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involve major structural or other major changes and docs not materially.and
' demonstrably affect the methods or options available for decommissioning or -4

.

substantially increase the costs of decommissioning. Long Island Lighting Co.
(Shoreham Nucbar Power Station, Unit 1), CLI 90-8, 32 NRC 201, 207 n3 '

'

.

(1990); f.ong Island Ligh*ing Co. (Shorelv, Nuclear Power Station, Unit I),
~ CLI-91-2, 33 NRC 61,73 n.5 (1991); and Sacramento Municipal Utility Dis- !,

' trict (Rancho Seco Nuclear Generating Station), CLI-92-2,35 NRC 47,61 n.7- ;
.

i (1992).
Under the pre-1993 interpretation of the Commission's decommissioning

*

regulations, examples of activities that were considered permissible and that
-were conducted at vanous facilities under a possession-only license before
approval of a decommissioning plan included:

Shoreham*
?| el Core borings in biological shield wall i

e? Core borings of the reactor pressure vessel ; ;
'

e ' Regenerative heat exchanger removal and disassembly
Various sections of reactor water cleanup system piping cut out and re- te

*moved to determine effectiveness of chemical decontamination processes

' being used i
,

Removal of approximately half of reactor pressure vessel insulation ande-

preparation for disposal
.

.

Removal of fuel support castings and peripheral pieces removed and*-

shipment offsite for disposal at Bamwell, South Carolina -
Reactor water cleanup system recirculation holding pump removed and Ie

- shipped to James A. FitzPatrick' Nuclear Power Plant 1
Control-rod drive ~ pump shipped to Brunswick Nuclear Statione

One full set of control-rod blade guides sold to Carolina Power and Light |e

Company? |
,

e ' Control-rod drives removed, cleaned, and stored in boxes for salvage
'

4

d' Proc.ss initiated for segmenting and removing reactor pressure vessele
' cavity shield blocks:

Process initiated for removal of instrument racks, tubing, conduits, walk-*

ways, and pipe insuicion presenting interferences for decommissioning
. activities and/or removal of salvageable equipment

Fort St. Vrain'
Control-rod drive and orifice assemblies and control rods removed from*

i

IJsw teest duced Demember i t,1991, from John D. taanard, Jr 1 mag Island LJgluing Company, to U.S. Nuclear ]
angelsenry Comunission, Doches No. S322.

'

3 Ave Lamar deed seposamber 4,1992, frrwn Donald M. Warembourg. Public service Company of Colorado, to
the U.s. Nuclear assulascry Commission Doches No. 2267. '

|:
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' core during defueling and shipped off site for processing or disposal as .
;

Iow-level waste
; e All helium circulators removed and shipped off site for disposal

Cost region constraint devices (internals) removed and approximately jj e
;

j one-half shipped off site for disposal
. .

'

About fifty core metal-clad reflector blocks (top layer of core) removed .*

and stored in fuel storage wells
Removal of remaining hexagonal graphite reflector' elements, defueling, e

elements, and metal-clad reflector blocks begun-

Prestressed concrete reactor vessel (PCRV) top cross-he'ad tendons and*
'

. some circumferential tendons detensioned

[ |* Some defensioned temlons removed from PCRV '
.

tWork initiated to cut and remove PCRV liner cooling system pipingi e

presenting interferences to detensioning of PCRV tendons . i

Asbestos insulation completely removed from piping under PCRVe
,

I ' Activities such as normal maintenance and repairs,~ removal of small radioac-
2' tive components for storage or shipment, and removal of components similar

~to that for maintenance and repair also were permitted prior to approval of a - j:.
[ decommissioning plan under the Comminion's pre-1993 interpretation of the

Commission's decommissioning regulations..See NRC Inspection Manual, ch.
2561, 506.06 (Issue Date: 03/20/92).d

Of course, licensees are also permitted to complete or to conduct activities
; required for compliance with safety. requirements before approval of a decom- |

missioning plan. In addition, special consideration must be given to activi-
- -

1

ties required to comply with-other federal and state safety requirements. Sec
Memorandum of Understanding Between the Nuclear Regulatory Commission

' )
:
! and the Occupational Safety and Health Administration, " Worker Protection at

NRC-licensed Ibcilities" (Oct. 21.1988), 53 lid. Reg. 43,950 (Oct. 31,1988).
,

See also NRC Inspection Manual, ch.1007, " Interfacing Activities Between
- Regional Offices of NRC and OSHA." Petitioners concede that completion of

i activities already under way is permissible if completion is required for imme-
diste safety purposes.

'The Staff's November 2,1995 letter evaluated the nine activities identified
,

in YAEC's letter of October 19, 1995, based on the Commission's pre-1993
h, !

.

**Exampks of inoesemians and activinas, thas are allowed daring the post-operanomal phase (she inserval
between permessant shesdown and she NaC's approval of the licenese's da6- plan] are (1) shose*

--,

that could be performed ander marimal - and repair activ6eias (2) seasoval of certain, selatiwly small4

reecacew ceampnamnes, sadi as control rod drive mechamiam, cesarol rods, and case lasernals for 6sassembly, and'

seerage er shipmeer,0) semoval of aca-reecactive campammes and sauceares not required for safety in the poes-
oparmional phase. (5) shipmem of seactor faal onsise, and (6) activnies pelanad to site and equipment radation
and contamination charactaruanon."
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: L interpretation of its decommissioning regulations,s and determined that the nine .

activities were permissible before approval ~of a &~ i sioning plan.s

. Upon review of the petition and its supplement ofIbbruary 9,1996, the Staff - ;

look a fresh look at the nine activities and again for i them to be permissible
- before approval of a decommissioning plan, under the pre-1993 interpretation :

: of the Commission's decommissioning regulations, and thus under CAN v. NRC - ..;

and CLI-9514.'

i L' Ch 'S of Romaml of the Romeining Pornons of the Upper .
; Neutron Shield Tunk ,

lAs stated in' the NRC Staff's letter of November 2,1995, completion of
'

. this activity was necessary.to' avoid a significant lead hazard to plant personnel ,

' due to lead dust or powder deposits on surfaces of the structure (particularly ,

' if the plant were to go into an extended SAFSTOR configuration, as desired ;

by Petitioners). That contamination, if disturbed dudng Licensee maintenance
'

activities or NRC inspections would pose a significant health hazard to Licensee<

)and NRC personnel.
,

.

!Petitioners object that this safety rationale is unsupported by factual informa-
' tion regarding actual lead levels in the tank and whether the lead levels violated -

* '

~ OSHA standards. !

Dismantlement of the upper neutron shield tank required cutting sections
cf the tack that had lead shielding., Cutting was completed before November

'

E . 2,1995, and leed clearup was completed by November 8,1995. Lead dust
was created by 6smantlement 'of the tank, already under way and completed i

~ before issuance el the November 2,1995 Staff letter. Surface lead residue - j*

2 and |measurements in those areas ranged between 13,000 micrograms (pg)/ft

]2390.000 pg/ft .'
.

1'Ihe Licensee's operating ' procedures require the Licensee to implement
i

industrial hygiene control methods as specified by the Occupational Safety and
Health Administration 'in areas where these is potential for employee exposure

'
to lead. Procedure No. AP-0713. " Lead Control Program." Revision i Major,
iC (" Discussion"), at 3. The target for removable lead contaminat on is 200i

; . pg/ft . Id., " Discussion " i C, "Docontamination," at 4.
' )

2 a

lead dust resulting from dismantlement of the upper neutron shield tank
was at a conceatration such that surfwe lead contandnation exceeded the target |

I
i

n

8 hehiosas cimien em YAEC's "l pesces" csisaries far dreanniaing what commitutes nasjor saucawal or coher
nisjor change (and thus what activinas ase paramasible before approwel or a decomunasioeng plan) would allow4

. ' : : or deceannes6 amies herare any decer w w plan could be apps ed in hennes. The start does .
,

not accept ce approw, and has not used ehls cneereas to duesrmine whediar any YAEC acnysnes, inclueng she !

mine acuviele6. are permissible berose approval of a decemaussoning plan.
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for removable lead contamination.' Licensee personnel were and are required ,

to enter the area in order to' conduct surveillaaces to monitor radioactive' ;

contamination and for compliance with fire protection requirements.
In view of the above, this activity was permissible for safety reasons, and,' .

therefore, would have been allowed in a comparable situation before approval of ,

a decommissioning pl.n, under the pre-1993 interpretation of the Commission's ,

decommissioning regulations.
,
2

).
- 2. Wnste Tank Remount (Activity Decay and Dilution Tank) ' |

Petitioners concede that completion of this activity was required for safety .
1. .

,

~ i' reasons.
"

:

'3. ' Remount of Component Cooling Water System Pipes and Components
. and Spent Fuel Cooling System P&es and Components

. Contrary to Petitioners' assertions, the Staff's February 2,1996 letter did not j.

" abandon" the November 2,1995 rationale for fmding this activity permissible.
*lhe Staff's February 2 letter repeated the November 2 rationale and provided a ,

. more detailed explanation for the Staff's conclusion that this activity is permis. - )
. sible under the pre-1993 interpretation of the Commission's decommissioning:

i
,

'

jregulations.
.

The Licensee had installed a self-contained spent fuel pool cooling system, j
iisolased from the fluid components innd installed conduit to allow futwe electrical

isolation from other systems, iri order to enhance safety and integrity of the spent
fuel pool for prolonged ' storage of fuel. As a result, the component cooling
water system pipes and components and spent fuel cooling system pipes and j

'

components were rendered redundant and were no longer useful.
Removal of the no longer-useful pipes and components was not decommis-

sioning, but maintenance that would have been allowed, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's i
decommissioning regulations.' Petitioners erroneously contend that removal of

.

' flee met of sespirascry protection by workers would not have satissed the Lxer.see's operadas procedures j
Umil a desernumanon is made shat any engloyee waking wish had wdl not be exposed to lead at the action
level sosperasary protection is required Procedure No. AP 0713. "Proceshne" S C (" lead work Pracaces"), as
ll.11er action Irval is eniployee exposure, withnut regard to use of respirasors, so an airborne concensation of

I
lead y 30 pehm of air calculmeed as an 8-bour tinie-weigheed a and the permissible exposure Ernit is $0
kehn of air oww an s-hour sinne-weigheed average, and 30 p of air owe a 10 hour eine weigined awrage.

M. "Dresitioma," at 1. Between october 5,1995,p october 1 t,1995, airborne lead cuxentranons in she areas3aNected ranged between 3 pohn and 2500 pahn . Between ociaber 12,1995, and october 26,1995, airborne i

l 8" lead -: ' tanged between I pgha and 250 pghn .
7 Pentioners asaart aber the staff provided no factual support fw its conclusion that leaving the cornpanesi cooEng

; weser sysamn and speist fuel coohng system pipes and - , _ _ __ s a p ace would pone a safety hazard Uponl l
' further seview. she Staff has desermined that sesnovel was not ascessary to psevent a safety hazard.

'
,
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this equipment is not maintenance, Removal of replaced equipment (as opposed ;

' to removal of dismantled equipment not intended to be replaced) is a normal
maintenance activity. -

,
.

;In view of the above, this activity was permissible, before approval of a j-

decommissioning plan, under the pre-1993 intespretation of the Commission's - |

decommissioning regulations.
~'

4. - len Exchange Mt Cleanup
.

' <

Puitioners concede that completion of this' activity,was required for safety. ,

reasons.

i

5. Fuel Chute isoladon
I

The Licensee made a commitment to NRC to complete a fuel chute isolation
project, needed to enhance' spent fuel pool integrity and long-term reliability, -- i,'

,

in response to NRC Bulletin 94-01, " Potential 1%el Pool Draindown Caused
; by Inadequate Maintenance Practices at Dresden Unit .1" (April 14,1994)..

NRC Bulletin 94-01 explicitly identified potential siphon or drainage paths ,

and freezing failures as hazards that could lead to drainage of the spent fuel !
4

. pool.8 NRC Bulletin 94-01 required licensees to identify which of the suggested -
actions that the licensees would take to prevent such hazanis, or to identify an i.

alternative course of action, if the licensees needed to take such measures to : |
1

~ bring themselves into comphance as described in NRC Bulletin 94-01,
YAEC's fuel chute isolatf6n project elimmated a potential freezing threat

- and siphon path that could lead to drainage of the spent fuel pool. 'Ihe NRC
Staff determined : actions taken to prevent potential siphon paths and freezing
hazards connected with the fuel chute to be adequate. NRC Inspection Report
No, 50429/94-80 (Dec. 9,1994).-

Petitioners emineously maintain that isolation of the upper fuel chute is not
necessary to prevent a risk of siphoning or freezing, because.the upper fuel
chute lies above the fuel pool and cannot serve as a siphon for liquid in the
pool. The fuel chute pipe originally ran from the lower lock valve at the outside
wall at the bottom of the spent fuel pit (SFP) on a diagonal path to the outer
shell of the vapor container (VC), through the shell and into the VC. During
former plant operations a blank flange was inserted in the pipe, outside the VC

1 hell, in order to maintain VC leak-tight integrity,

s,,,,,,, ,,,,, ,,,,2 ==: sana. en symme r .marmi ans h mies and v.mii non me adeq=m
and appseyrisee ~ so est passadel messing failuses est could cause inas of SFP weer invumory are
poecludeL* Itaquested action munter 3 was: *Easure sus piping er hoses in or arenched to the SFP cannat serie
as siphon or drainage paths in de event of piping er hose degradados or failee or the ausposadomag or syeeem
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As part 'of the NRC Bulletin 94-01 project, one 8-foot length of this 12-inch-
1

diameter fuel chute pipe was removed from the top of the lower lock valve and a -
- blank Aange placed over the lower lock valve so that the valve could be encased i

'in concrete. Dis, in effect, made the valve part of the'SFP wall. De removal- ' !
'

- -

: of this section of pipe also eliminated a potential leak path through the pipe out . - !! <

Isolation of the fuel chute, accomplished by removing the lowest aanged p pe
~ |of the SFP wall.- i

,

[
-

s

section and sealing the louer portion of the fuel chute with concrete, eliminal:d |
:

p 3.

Ea freezing and siphon hazard ' Sealing the fuel chute with concrete preva ts - 6
'

4 accumulation of water in the fuel chute. Accumulated water could freeze duri ig !
severe winter weather and possibly damage the lower lock valve outside ne .

spent fuel pool wall, thus opening a leak path near the bottom of the spent fu6,

pool!
'

,
, i

Petitioners incormctly maintain that the Licenace did not need to remove the 1*

:!upper fuel chute in order to comply with NRC Bulletin 94-01. De Licenser
1 did not remove the upper fuel chute. De Licensee has fastened a blank Sang; J,,

: at the wall of the VC by wedging open a Ranged joint. His was a maintenant e ;

F .: activity. His blank Range is normally in place and was removed, in the pait, = !
when fuel transfer operations took place.' Dese transfers are now prohibitei-

;

1 . by the POL The fuel chute isolation project was necessary to prev;nt potential ' i

4.

. siphon and freezing risks, was one of the actions determined to be an adequat: 1
. response to NRC Bulletin 94 01, and brought the Licensee'into compliance wit a :

NRC requirements, ~ f ., .[
"

' _ la any event, this activity is not M "oning, but maintenance and a .

,

safety upgrade that would have been allowed under the pre-1993 interpretation ;'

); of the Commission's decommissioning regulations.
. ,

J
! In view of the above, this activity was ' permissible, before approval of a

decommissioning plan', under the pre-1993 interpretation of the Commission's
". decommissioning regulations.-

"!

~ 6. ; Remosel of Emergency Diesel Generators i
!

: Petitioners acknowledge that removal of the emergency diesel generators is ;

'
;. a permissible activity prior to final approval of a decommissioning plan.

i.
7. : Spent Fuel Pool Electrical Conduit lastenation

'

.his activity involved underground installation of a power cable and its |
'

protective covering and did not involve the removal of radioactive material. De ,

|' modification also enhanced the integrity and long-term safe storage of spent fuel ;
in the spent fuel pool, by isolating spent fuel pool power supplies from potential :

.

L
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problems that could be caused by power circuits in other systems or heavy load
impacts at the plant.- De activity was part of the Licensee's overall project to

~ t enhance the safety of the spent fuel pool by establishing independent systems- ,

dedicated to spent fuel pool n: liability.-
'

-!
.

De conduit installation was also consistent with NRC Bulletin 944)l, specifi- j

T cally the 6rst requested action, which involves ensuring the integrity of structures |
'

and systems, necessarily including electrical systems, required for containing.
cooling cleaning, level monitoring and makeup of water in the spent fuel pool. i

I

De' conduit installation project enhanced integrity of the spent fuel pool .by .
Tensuring operability and adequacy of structures and systems required for spent
i fuel pool integrity, specincally the electrical system.,

'

j
- )

- Petitioners object that the November 2,1995 letter implies that this activity is |
a decommissioning activity because it.will provide a separate power supply for i

future decommissioning activities. Petitioners contend that there is no present j
threat to the integrity of the spent fuel pool, and that as long as the Licensee ,

performs no. major dismantlement activities, there is no immediate reed for
< conduit installation. )<

While it is tme diat conduit installation will isolate the spent fuel 4 er 1

-: suMy from potential problems associated with future decommissioning of other j
.

systems, conduit installation also serves the larger purpose of isolating spent (uel ;

pool power supplies from potential problems that could be caused by power j
~

circuits in other systems at the plant, who!Iy apart from the conduct of any I
decommissioning activities. His activity represents a safety enhancement. J

In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's

' decommissioning regulations.
,

8. Brookhann Nationallaboratory Cable Sampling Project 1
i

I
- - Petitioners acknowledge that this activity is a research project unrelated to

decommissioning.

'

9. Radioactin Materials Shipments

Under the pre-1993 interpretation of the Commission's decommissioning reg- ;'

ulations and 10 C.F.R.'I50.59, the NRC has permitted shipment of radioactive
waste and contaminated components prior to approval of a decommissioning

,

' plan, as long as it does not materially and demonstrably affect the methods or'. !
options available for decommissioning or substantially increase the cost of de- I
commissioning, and because such shipments do not constitute a " major" activity.

+
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- NRC Staff practice prior to 1993 permitted activities such as shipment of' j

waste or contaminated components at a permanently 'defueled facility pursuing 1
.

j] decommissioningn Prior to approval of a decommissioning plan, the licensee ' ,

E'

- may dismantle and dispose of nonradioactive components pr.d stmetures not re.
,

Jquired for safety in the shutdown condition.' After issuanct of a possession-only '
,

'

L license, the licensee also may dismantle and dispose of radhactive cc----r-: =nts .j
. not required for safety in the shutdown condition,'provided_ that such activity , - j' '

7
; does not involve major structural or other majot- changes and does not foreclose _!

ahernative decommissioning methods or ma'eriallv ,*.87ect the cost of decom- |
, .

7

. missioning; long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
,1), CLI-91-8, 33 NRC 461,471 (1991), approving Staff recommendations in '!

SECY-91-129,'" Status and Developments at the Shoreham Nuclear Pbwer Sta-
- tion", (May 13,1991).~ See also NRC Inspection Manual, ch. 2561, il06.06,' ;

06.07 (Mar. 20,' 1992); fbrt St. Vrain Nuclear Generating Station Amendment"

' No.' 82 to Facility Operating License No..DPR-34 (Pbssession-Only License,.

. May 21,1991); and, Rancho Seco Nuclear Generaiting Station-Amendment <

: No.117 to theility Operating License No. DPR-54 (Possession-Only License,
|;Mar.17,1992).f " . .

..
. '

- Petitioners contend that the Ibbruary 2,1996 letter of the NRC Staff applied
'ths post 1993 interpretation of the Commission's dsa.;aissioning regulationsF -

' to determine that shipment oflow-level radioactive waste is permissible,' based ,
" on the Staff's citation to SECY-92-382 and the associated June 30,1993 SRM. .;

,

.ne particular language Petitioners point to is:'
,

! shipammt of contananmed seactor laseraals needed for operanon could proceed aner issuance {
of a pa====%cely license he=== such components ase not "aujor"; ie they are not

>
'

. . ,

; aseded to maintain safety inihe defueled condition. See SECY.92 382,"Decomndssioning
- - tassoas learned'' (Novernber 10,1992) and Staff Repirements Memorandum, *SECY. .

"

92 382 - Decommissicaing - lessoas Learned" (June 30, 1993).

i

De Staff's FM,.1ry 2,1996 letter derived this language from a discussion at .|
pages 22 24 of SECY-92 382, " Decommissioning - 12ssons Learned." j

'|.

,

I

'pennoasts inconcedy casesad that she $saff's conclusion, shat she usehods or opneas avelshie for decommis. !

simains wlN aos be sessennsy er demonsealdy aNoceed because she IJesasse's acsivenes involve approximately 1

2.3 curies of residual acevity. constisuses applicatina of she IJceasse's 15 criesnea. The Licensee lied proposed
is ks lemer of Oceaber24. 1995, shot esc.

' ; acdvines involvias less chan 1% of she sotal curies of !

! nomfuel componeses est including yesser sham Class C compoasses, are not "maior" decomsmassonnag acevines i

and thus are perwussible under she pre-1993 ' , of she Commission's decomunissioning regularicas. As .;.

pseviously assesd. the NRC ses# does ont accept or appnyve, and did not mee, this cneerica is les February 2.1996 ;

(or les Novem6er 2.1995) Isaar so essennine whosher acevieles psoposed by sheme== inclueng shippias, se ;

"mudor" aesmess for poposes of peren decomadssioning before approval of a ! ' ' ' ; plan Jee. '

; es. sees 5. seem The staff la fece samed shot since she Uceasse's acnvisies lavolve caly 2.3 cunes out of a ;
saeal 4446 curies sonidual activity wiuch ausst be esc " shipasset of low level radioactive wasse wiu4

,

not desmaserably ansce che mesheds or opeens available for dec-- -=i g. !

,
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The Commission had in fact permitted shipment of low-level waste prior to
approval of a decommissioning plan under its pre-1993 interpretation of its de-
commissioning regulations, as explained above. SECY-92-382 accurately stated
that the Commission had in fact permitted shipment of not only low-level ra-
dioactive waste and some components, but also some reactor internals, before
approval of a decommissioning plan." The particular reference to " major" com-
penents in SECY-92-382 was in the context of permissible shipment of wasfe;
that language did not define " major" for the purpose of determining what com-
ponents may be dismantled or removed prior to approval of a decommissioning
plan. No component can be shipped unless it is first removed or dismantled,
and authority to ship a component already removed or dismantled does not ipso
facto constitute authority to remove or dismantle the component in the first place.
Likewise, the citation in the NRC Staff's February 2,1996 letter to Petitioners
was not intended to define " major" for the purpose of determining what compo-
nents could be dismantled or removed prior to approval of a decommissioning
plan, but r:ferred to what could be shipped. The Staff's reference to SECY-
92-382 was made in the context of permissible shipments only, not permissible
component dismantling or removal. Regrettably, the Staff's February 2,1995
reference to SECY-92-38.2 may have been insufficiently detailed to make the
purpose of the reference clear.

In the case .- Sand, the Licensee's proposal was to ship low-level radioac-
tive waste 8' r .c NRC Staff's conclusion that the Licensee's proposal to ship
radioactive waste'2 is permissible under the pre-1993 interpretation of the Com-
mission's decommissioning regulations was based on the understanding that the
proposal was to ship low-level radioactive waste, and was not intended to be
and was not a determination that the removal or dismantling of major compo-
nents was permissible under the pre-1993 interpretation of the Commission's i

'

decommissioning regulations," under CAN v. NRC, or under CL1-9414.

"See Shorehmen. CLI-918. 33 NRC at 471. See also sECY 91 129, * status and Developmems ai the Shoreham i
!

Nuclear Pouer Station (SNPS)." at 3 (May 13.1991)(contarmaated fuel support castings and penpheral pieces).
HPetiooners comead that there is ao basis to decennine the accuracy of the IJcensee's estimate that it will make |

54 shipmenta of low-level rahoactive waste between October 1995 and July 1996. Petitioners bowever. fail to set :

furth any facts or rationale shat raise a questius as to the reasonableness of the Licensee's estimase of the number j

of shipments. 1

12 Pet tieners state that menther YAEC mor the NRC stafr provided any infonnuuan about the radioactivity levels
'

in the $4 shipmems that YAEC estimates it shipped and will slup between October 1995 and July 1996, and that
the (Jcensee's January 29.1996 esamase of 2.3 cunes involved la acovices aheady completed does not provide
information about radiancovny levels of the 54 shipments that YAEC esumates it will have shined before the
end of July 1996. De IJcensee has now provided that informanon and estimates the total radioactivity involved
la the packaging and shipment of low-level radioactive waste between November I,1995 and July 1996, to be
1817 cartes. See tener dated retuuary 21,1996, from KJ. Heider. YAEC, to Monon B. Fairtile, NRC The four
contested acovities, other than shipping. amoumed to only approsimately 8.2001 cunes of residual radioactivny.
u Peunoners assert that the NRC Stafr's February 2.1996 letter states that the slupment of low-level radioactive
waste is permined mader the pre-1993 critens because the radioactivity of the shipmems amounts to 2.3 cunes 1

'

(Continued)
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Re Commission's decisions in Shoreham, CLI-91-2, 33 NRC at 73 n.5,
and Rancho Seco, CLI.92-2,35 NRC at 61 n.7, do not, as Petitioners contend, <

prohibit shipment of low-level radioactive waste. No issue concerning such
'

shipments was addressed in those decisions. He language cited by Petitioners
paraphrases the general guideline, that " major dismantling and other activities
that constitute decommissioning under the NRC's regulations must await NRC
approval of a decommissioning plan," and is derived from the 1988 Statement of
Consideration," General Requirements for Decommissioning Nuclear Facilities,"
supra. As explained above, it was agency practice before 1993 to permit
shipment of low-level radioactive waste and contaminated components before
approval of a decommissioning plan.

Rather than store low-level radioactive waste on site for extended periods, it
has long been agency policy that such waste should be shipped to disposal sites
if the ability to dispose of waste at a licensed disposal site exists. Shipping
of waste at the earliest practicable time minimizes the need for eventual
waste reprocessing due to possibly changing burial ground requirements and
reduces occupational and non-occupational exposures and potential accident
consequences. NRC Generic Letter 81-38, " Storage of Low-Level Radioactive
Wastes at Power Reactor Sites"(Nov. 10, 1981).

Petitioners contend that YAEC may not ship low-level radioactive waste
because the Yankee Rowe possession-only license does not permit it." Although
Petitioners are correct that no language in the Yankee Rowe POL explicitly
states that shipment of low-level radioactive waste is authorized, the Yankee
Rowe POL does authorize that activity. Section 1.H of the POL, issued August
5,1992, authorizes Yankee Rowe to receive, possess, and use byproduct, source,
and special nuclear materials in accordance with the Commission's regulations ]
in 10 C.F.R. Parts 30, 40, and 70. Authority to ship low-level radioactive i

waste is conferTed upon all byproduct material, source material, and special j
nuclear material licensees by NRC regulations in 10 C.F.R. Parts 30,40, and 70. 1

Byproduct materials licensees, source materials licensees, and special nuclear

,

'

or less out of the semaining 4448 cwies of residual radioactivity to be d= commissioned la the form of Class C
or less waste. What the staff said was that because the IJcensee's activities involve approaimately 2.3 curies of
she semaining 4448 cwies of sesidual radioactivity so be decomnissioned in the form of Class C or less waste,
alupment of low-level radianctive waste produced by the activities evalussed in the Staff's November 2,1995
letter will not treterially or &monstrably affect the methods or options avslable for decommissioning the Yankee
Rowe site,

Pensioners claim that the Conmussion's decoenmissiomng regulations protubit low-level radioactive waste iH

shipments that are not authorized by YAEC's license, citing the 1988 stasement of Considerauon. See ' General 1

Requirements for Decomussionrng Nuclear Farihties." 53 Fed. Reg. 24.025-26 Oune 27.1988). The Statement I

of Consideracion makes no mention of shipment of low lewi radioacuve waste. The language cited gives examples
of activities that bcensees insy conduct before approval of a decommissioning plan, but does not state or imply
thes the has is inclusive "Akhough the Commission must approve the decommissioning alternative and major
structural changes to radioactive cornponents of the facihty or other major changes, the licensee may proceed with
sone activities sera as decontaninaion, ninor component disasserrMy, and dupment and storage of spent fuel .

if these activibes are pernuned by the operating license and/or $ $0.59." (Emphasis aAled) |
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materials licensees, including Yankee Rowe, are authorized to transfer such
material, as long as the recipient is authorized, see 10 C.F.R. Il30.41,40.51,
and 70.42, and as long as preparation for shipment and transpoft is in accordance
with the requirements of 10 C.F.R. Part 71. See 10 C.F.R. Il 30.34(c),40.4l(c),
70.41(a). In particular, $ 2.C of the Yankee Rowe POL states that the POL is
deemed to contain and is subject to 10 C.F.R. Il 30.34 and 40.41. According!),
the POL authorizes the transport of low-level radioactive waste from Yankee
Rowe.

Petitioners state that the " cardinal consideration" that determines whether a
decommissioning activity is " major" should be the radiation dose it yields, not
the radioactivity of the component involved,85 and thus the NRC Staff's February
2,1996 letter erroneously relied upon the number of curies shipped rather than
the radioactive doses involved in shipping low-level waste to determine whether
the activity is permissible.''

He criteria for detefmining whether shipments oflow-level radioactive waste
will demonstrably affect the methods or options available for decommissioning
have not been well defined. During review of the petition and its supplement,
the NRC Staff has continued to examine the question of whether the Licensee's
shipments of low-level radioactive waste will demonstrably affect the methods
or options available for decommissioning. In this case, the Staff has now also
compared the radiation dose involved in the packaging and shipping of the low-
level radioactive waste with the radiation dose estimated for decommissioning
of the Licensee's facility. His is because, under Petitioners * theory regarding i

the choice of the decommissioning option, as we understand it, it seems that ;

iadoption of a different decommissioning option would most likely be required
to reduce dose. De Licensee estimates that the radiation dose involved in
the packaging and shipment of low-level radioactive waste between November
1,1995, and July 1996 to be 17 person-rem." He estimated total radiation |

|
|

The Comnussion has not articulased as a cnterion for deatnaining what consututes a " major"decomnussicaing l
'18

activhy, the radaados dose yiekbd by de acdvity, and Petisaners cite no nothurity for slus argurrent Nor has
the Commission articulated the radioactivity involwd as a critenom for decernuning what constitutes " major"
decommissioning acdviry.
3*The Staff mistakenly understood de (Joensee's tener of January 29,1996, to mean that the acdvises evaluneed I
by ate Staff's Newmber 2,1995 letter involwd 2.3 cunes.1he radioactivity involved in de four cuntested I

activities, other than shipping of low-level radioactive waste, anmunted to approsmately 8.2001 curies of residual
radioactivity. (Removal of the upper neutron shaeld tank involved less than 5 curies. and removal of the component
coohng water system pipes and components and spets fuel cooling systern pipes and componems invobed 1.2001 ,

curies See tener dated october 19,1995, froen Russell A. McDor. YAEC. to Morton B. Fairtile. NRC Fuct chute '

isolation involved 2 curses, and spean fuel pool elecaical conduit 6astaHauon involwd no cmies. See Letter dated
retwuary 21,1996, froen KJ. Heider. YAEC, to Monon B. Fairtile, NRC) in addation, de IJcensee estimated that
since completion of dw activiews described la the NRC letter, activines have been authorized by the L'censees'
Manager of operadons dies remove components contaming a total of 2.3 cunes of radioacaw maierial. See teter
dated Jamnary 29,1996, inwn Andrew C Kadak. YAFC, to Winism 7. Russen. NRC.
U see istier dased February 21,1996, frece KJ. Heider. YAIC. to Marece B. Fairtile. NRC
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. exposure for decommissioning the facility is 755 person-rem.88 The estimated f
done from packaging and shippirg is approximately 2% of the total dose from i

'
deconunissioning. As can be seen, most of the dose will be incurred in activities
ather than shipment of low-level radioactive wassi. As the Commission has :

.previously held in this case,' even potential dose reductions on the order of 900 . I

person-rem, unless there is some extraordinary aspect to the case not apparent,:
~

. .

. cannot have ALARA significance such that one decommissioning option would .
'

- be preferable to another." Accordingly, the Staff concludes that the Licensee's
shipment oflow-level radioactive waste wili not demonstrably affect the methods
and options available for decommissioning

. ... |
In view of the above, the shipments of low-leve.1 radioactive waste between ,

3

October 1995 and July 1996, before approval of a decommissioning plan, is ||r
''

- ' permissible under the pre 1993 interpretation of the Commission's decommis-

, sioning regulationsc

.

' ' ~

~ B." 'Ilie Five Ca=*==ed Activities Will Neither ladividually Nor
1 Collectively w. a.ny Increase the Cests of Deco ==Indaming .

,

, < LYAEC estimates the cost of shipment and disposal of all low-level radioactive j
~

*
- J waste between the October 1995 issuance of CLI-95-14 and the scheduled

- date of completion of the hearing in mid-July 1996, no be $6.5 million, or. !.
.

approximately 1,75% of the estimated $368.8 million total decommissioning
cost. It would be speculative to conclude that the decommissioning method-

pinposed by Petitioners, SAFSTOR, would be less expensive. . There is no
'
,

evidence that the Licensee',s shipments will increase decommissioning costs or'

that continued storage of the waste will decrease the ultimate costs. 'Ihus, the
Staff concludes that YAEC's shipment of low-level radioactive waste will not
substantially increase the costs of decommissioning.

Petitioners erroneously contend that the cost of shipments of low-level
radiortive waste could be reduced by postponing the packaging and shipment<

of low-level waste, presumably because some waste may decay to levels such -
that the volume of waste that will require shipment would decrease. Delay i

will not significantly reduce the volume of waste shipped because the waste is t
,

not segregated by the radioactive isotope involved, and some of the radioactive j;
iisotopes involved have very long half-lives, i.e., nickel-63 has a half-life of 100

'

e ~ years. Cobalt-60, which has a half life of 5.27 years, was the isotope selected by 1

the Petitioners to postulate a reduction in waste volume. Moreover, delay could
|
!

Nordst Approvtag the %,siomas Mas and Aushoris.ing N . af Facihty (Yankee Nuclearr
. Power statiaak ''Enviroomsuset Assessment by she U.S. Nuclear Resuleenry Comnussion selesed so the Raquest

so Amihortae Faciley Deconsalssioning." at 22

"ClJ 968. 43 NRC i (l99613

|
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possibly increase decommissioning costs because shipping and burial costs may ;

increase +

!De Licensee estimates ' costs for the five activities contested by Petitioners
to be $6.5 million for shipments of low level waste between October 1995 and

,

July 1996 and $2.4 million for the four other contested activities," for a total |
of $8.9 million, or 2.1% of the $368.8 million estimated total decommissioning ;

costs. Dere is no evidence that these activities will give rise to consequences :
_

'

that will increase the total cost of decommissioning. Accordingly, the five
contested activities will not substantially increase decommissioning costs, either - !
individually or collectively.

|C. Petitionsn' Roguest for sa L:;::'' and '---; :" : Report-

Was Granted
~

- !>

Petitioners' request for reinspection of Yankee Rowe to detent.ine compliance ' !
with CLI-9514 and for issuance of an inspection report was granted. NRC
Region I inspected the Yankee Rowe facility for a second time on December 5- |
18,' 1995, to determine compliance with CLI-95-14. NRC Inspection Report No.

J 50-029/95-07. was issued January 31, 1996.- The Inspection Report concludes
,

L that the Licensee's activities 'were conducted in accord with the specifications 'J

of the Staff's November 2,1995 letter. De first inspection was conducted in
October 1995,'before the provisioi of technical guidance or criteria to assist -
the Region in determining compliance with CLI-9514. Subsequently, the NRC
Staff issued its letter of November 2; 1995, evaluating the nine activities, all of
which are permitted by CAN y, NRC and CLI-9514, as explained above.

Petitioners claim that the January 31,1996 Inspection Report merely repeats
the Staff's erroneous interg'wetation of the Commission's decommissioning stan-
dards, and thus censtitutes no relief. De inspection report explicitly states that '

' )
i

the nine activities evaluated by the Staff's November 2,1995 letter were in-
!

spected and that the Licensee limited the scope of its work to those activities. !

Petitioners' disagreement with the Staff's conclusion that the nine activities'are i

in compliance with CAN v. NRC and CLI-95-14 does not constitute denial of |
Petitioners' request for an inspection and an inspection report to determme com- -

- pliance with CAN v. NRC and CLI 95-14. ;

!
|

8 h tjesesse spent $610.000 on she four acevities is lhe fourth or 1995, which is - wy 25% J

el es esenmased easel cost ist these four acevities. See tener February 15.1996. from seu A. MeHor i

to Morton B, Fairnie.
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' I'N IV. - CONCLUSION - ,
,

. .9% . .. . . .. x . . . .
, ,

'

s . rer the reasons given above, Petitioner's request that shipments of low-level j
7 ,

t" | radioactive waste be prohibited is denied, and Petitioners * request that four ' }
'

'other activities be prohibited is moot.28 ; Additionally, Petitioners' request for |.

i. an inspection of Yankee Rowe to determine compliance with CLI-9514 and an -
._

"

[ ~pection report was granted.As provided by 10 C.F.R. I 2.206(c),' a copy of this Decision will be filed with .[

' ins
._ . . .

, .
.. _

<

.-

the Secretary of the Commission for the Commission's review.;'lhe Decision ,
. * _

:

. will become the Anal action of the Commission 25 days after issuance,' unless : .!,

J he Commission on its own motion institutes review of the Decision within that .|t
- '

timei - -|.

!
;

' POR THE' NUCLEAR j

REGULATORY COMMISSION - .,

7
- :

-. .

.

l|
t William. T. Russell, Director -

Office of Nuclear Reactor<

Reguladion ,|

Dated at Rockville, Maryland,- j
i this 22d day of February 1996. ' j

:
-|

|

, |,t

.
,

. 21heitosaurs daim dus ihe NItC - found on Fahrmary 2.1996. that she aquest for emergency milef j,

was meet is part. penseman assest shot star (Jassese consimuss to uniswfully ship low-level radioactiw wesee and j.

tot ce Jassary 29.1996, the IJssesse asused that k is - ; whosher so conduct seven activities, in addnion
to et nias evalussed by the seerf's November 2.1995 loner. The Febnsary 2.1996 lemer of she Seaff and this
twh empheuly demand heissemers'seiysset so probildt slupaans of low-level ra6cacave wasse, and made no
eneas shot this snipiast is most The Futsuary 2.19961seesr and this Decimos explienly seau that pennaesrs' .j

'

sequest for amargemey subsf seyedag she susussaiag four comessmed activienes was neuet because those aceivities
'

- had bese compissed befuse the subanesian of the poetion, W beeh the February 2.1996 leuer and this .|
nacision found ess chase fear aceivkiss === perussaitie, pr6er so approval of a dec ' 'es pina, under en ;

pse-1993 issarpsuessies of the t'h's _' ' . segulations. Neisher the Seaff's Fotnaary 2.1996 .i1

lueer mer this deciates ad6ess to seven arivkies est she IJcanese assnes k is now considering. The Sisit will i

ad6ess oms acdvkiss in a suppismussel Desector's Decision, as seguired by the Crammissica's order of Februsey -)'.

15. 1996.- ]
i
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Cite as 43 NRC 51 (1996) CLl-96-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

!

COMMISSIONERS:

4

Shirley A. Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus-

in the Matter of Docket No. 50-440-OLA-3

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.

,

(Perry Nuclear Power Plant, I

Unit 1) March 7,1996

l
1

he Commission grants the Cleveland Electric Illuminating Company's pe- !

tition for review of the Atomic Safety and Licensing Board order, LBP-95-17, I
!42 NRC 137 (1995). He Board's order granted the Intervenors' motion for

summary disposition and terminated the proceeding. !

ORDER

Pursuant to 10 C.F.R. 9 2.786(b), the Cleveland Electric Illuminating Compa-
ny (Cleveland Electric) has petitioned the Commission for review of Atomic
Safety and Licensing Board order LBP-95-17, 42 NRC 137 (1995). The
Licensing Board's order granted the motion for summary disposition submitted
by Intervenors Ohio Citizens for Responsible Energy, Inc. (OCRE), and Ms.
Susan L. liiatt, and terminated this proceeding. The Intervenors oppose review
of the decision. The NRC Staff does not oppose review. The Staff's position
is that LBP-95-17 misinterprets NRC regulatory requirements and exceeds the
scope of the proceeding.

The Commission has decideg to grant review of LBP-95-17. The parties to
the review proceeding shall be Cleveland Electric, the Intervenors, and the NRC
Staff.

51
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_ _ _

l. Within 30 days after service of this Order, Cleveland Electric and the
NRC Staff may file their briefs, which shall be limited to 25 pages each.

2. Within 30 days after service of Cleveland Electric's and the NRC Staff's
briefs, the Intervenors shall file their responsive brief, which shall be
limited to 35 pages.

3. Within 15 days after service of the responsive brief, Cleveland Electric
and the NRC Staff may file a reply brief, which shall be limited to 10
pages each.

In addition to the arguments the parties choose to present, the Commission
directs all parties to address the significance for this case of 5 U.S.C. 5 551(8)
and (9) (defining " license" and " licensing").

Any brief in excess of 10 pages must contain a table of contents, with page
references, and a table of cases (alphabetically arranged), statutes, regulations,
and other authorities cited, with references to the pages of the brief where they
are cited. Page limitations on briefs are exclusive of pages containing a table
of contents, table of cases, and of any addendum containing statutes, rules,
regulations, etc.

~

lt is so ORDERED.

For the Commission

JOliN C. liOYLE~'

Secretary of the Commission

Dated at Rockville, Maryland,
this 7th day of March 1996.

!
!

|

. . -
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Cite as 43 NRC 53 (1996) CL1-96-5

UNITED STATES OF AMERICA
'

NUCLEAR REGULATORY COMMISSION
,

COMMISSIONERS:

Shirley A. Jackson, Chairman
Kenneth C. Rogers |

Greta J. Dicus ,

y

s

in the Matter of Docket No. 50-029-DCOM
i(Decommissioning Plan)

YANKEE ATOMIC ELECTRIC i

COMPANY

(Yankee Nuclear Power Station) March 7,1996
,

The Commission declines to disqualify two Cominissioners or the NRC Staff
fron; participating in the case; indicates that it plans to review the Licensing
Board's March I decision (LBP-96-2,43 NRC 61 (1996)); suggests appropriate
areas of inquiry for the parties' briefs; and keeps in place the current stay of the
Board decision, pending Commission review of LBP-96-2. ]

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION)

it is Commission practice that the Commissioners who are subject to a recusa!,

motion will decide that motion themselves, and may do so by issuing a joint
decision.

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION)

A prohibited communication is not a concern if it does not reach the ultimate
decision maker.
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RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR ~!
DISQUALIFICATION) |

'

'

Where a prohibited communication is not incorporated into advice to the ;

Commission, never reaches the Commission, and has no impact on the Com- '

mission's decision, it provides no grounds for the recusal of Commissioners.

:

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
' DISQUALIFICATION) >

Commission guidance does not constitute factual prejudgment where the
,

; guidance is based on regulatory interpretations, policy judgments, and tentative i
'

. observations about dose estimates that are derived from the public record.

f

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION); DISQUALIFICATION

;

, Where there are no facts from which the Commission can reasonably conclude
. that a prohibited communication was made with any corrupt motive or was other
than a simple mistake, and where a Report of the Office of the Inspector General |
confirms that an innocent mistake was made and that the Staff was not guilty +

of any actual wrongdoing, and where the mistake did not ultimately affect the
proceeding, the Commission will not dismiss the Staff from the proceeding as
a sanction for having made the prohibited communication.

RULES OF PRACTICE: STAY OF ORDER -

Where the Commission issues a stay wnolly as a matter of its own discretion, 6

it does not need to address the factors listed in 10 C.F.R. I 2.788.

I

MEMORANDUM AND ORDER j
1

1. INTRODUCTION
]

The Petitioners in this expedited proceeding, the Citizens Awareness Network
("CAN") and the New England Coalition on Nuclear Pollution ("NECNP") j
(collectively " Petitioners"), challenge the r.dequacy of the decommissioning plan 1

. prepared by the Yankee Atomic Electric Company ("YAEC") for its shutdown |
nuclear power reactor near Rpw.e, Massachusetts (" Yankee NPS"). On March 1. |
19%, the Atomic Safety and Li:ensing Board (" Licensing Board") issued a !

|

!
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58-page decision dismissing Petitioners' request for a hearing on the ground that
Petitioners had failed to proffer a litigable contention. See LBP-96-2,43 NRC
61 (1996) ("LBP-96 2").

Currently before the Commission are two motions filed by Petitioners: one
seeking clarification and modification of a February 27 stay order issued by the
Commission' and one seeking reconsideration and recission of the Commission's
January 16 decision referring Petitioners' five proposed contentions to the
Licensing Board and providing guidance on certain legal and policy questions.
See CLI-96-1, 43 NRC 1 (1996) ("CLI-96-1"). The latter motion also seeks
recusal of two Commissioners and disqualification of the NRC Staff from further
participation 19 the case.

In the instant Memorandum and Order, the Commission: (1) declines to
disqualify two Commissioners or the NRC Staff from 3rticipating in the case;
(2) indicates that it plans to review the Licensing Board's March I decision and
suggests appropriate areas of inquiry for the parties' briefs; and (3) keeps in
place the current stay of the Board decision, pending Commission review of the
Board decision.

*

IL BACKGROUND OF CLI-96-1

On January 16, we issued CLI-96-1, in which we referred Petitioners' petition
to intervene and related' pleadings to the Licensing Board with: (1) instructions
to treat the petition as a request for a hearing; (2) guidance on selected issues
including Petitioners' proposed Contention A; and (3) a proposed expedited
schedule. At the same time, the Secretary issued a separate document, entitled
" Notice of Appointment of Adjudicatory Employee and of Communication
Covered by 10 C.F.R. 62.781(c)" (" Notice"), which advised the parties: (1)
that a member of the NRC Staff had been appointed as an adjudicatory
employee; and (2) that there had been a communication in violation of the
separation of functions restrictions contained in 10 C.F.R. 9 2.781(a) and that
this communication was bcing placed on the record in accordance with 10 C.F.R.

l 2.781(c).
The Notice informed the parties that the communication had occurred between

a member of the NRC Staff and a member of the Office of the General Counsel
("OGC"), which was advising the Commission on the preparation of CLI-96-1.
In addition, the Notice advised the parties that the communication related to
Petitioners * proposed Contention A and attached a memorandum describing the

on february 21 the Board had announced Enm the ben.:h its intent to issue an order disnussing the proceedingI

in its enurety by about March 1 on february 27 the Conurussion issued an anticipatory order staying the
effectneness of the Board's unpending decanion
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communication. Finally, the Notice stated that the communication did not affect
the advice OGC rendered to the Commission, did not result in a change to the
language in any proposed draft of CL1-96-i, and was itself not communicated to
the Commissioners or any of their personal staffs before the Commission issued
CLI-96-1.

On January 26,1996, Peitioners filed their motion for reconsideration and
rescission of CLI-96-1. First, Petitioners challenge the guidance we provided to
the Licensing Board on proposed Contention A, arguing that we "prejudgeld]
contested facts," Motion for Reconsideration at 1, based "on ex parte communi-
cations and other factual information which petitioners have not had the oppor-
tunity to controvert." Id at 2. As a result, Petitioners contend, the Commission
has "grieviously prejudiced [their) opportunity for a full and fair hearing . ."
14. See generally id. at 7-15. Moreover, argue Petitioners, because the guidance
was based upon "an ex parte communication,"2 he Commission should rescindt

that guidance. Id. at 1518.
Second, Petitioners argue that, based upon the facts as stated in the Notice. -

the Commission s6ould issue an Order directing the Staff to show cause why
it should not be dismissed as a party from the proceeding as a sanction for
the conduct identified in the Notice. See generally id. at 18-19. Third, the
Petitioners argue that Chairman Jackson and Commissioner Rogers should
recuse themselves from any further consideration of this case because the
guidance on proposed, Contention A prejudged factual issues and rested on an
improper commtinication (despite the Notice's statement to the contrary). See
generally id. at 20-21.

III. ANALYSIS

A. Commission Recusal

We begin with an analysis and discussion of the third issue, whether Chair-
man Jackson and Commissioner Rogers should recuse themselves from further |

'

proceedings in this matter.2
)
1

2 Tir commumcanon as issue took place in violanon of the Comnussion's Rules on "sepan. con of funcuans."
not its rules agamal "es parte conununicanons." as the Petitioners nustakenly state. The Nunce idenufied a j
commurucatma between (1) an NRC employee who was parucipaung in ao adjuscatory proceceng on behalf
of the staff and (2) an NRC employee who was advising the Comnussion regareng its adju&catory funcuons.
Accor&ngly, the commumcanon omlated the "separanon of funeuens" restnctions of 10 C.F.R. I 2.78t(a), not i
tie es parre restncuens of 10 C F R I 2.7|lotaHc) The lauer provismn apphes to commumcations fmm ourWJe i

I
the NRC; the forner apphes to comnemcanons from wirke the NRC.
3 Comnussioner thcus took offwe on february 15,1996 well afre the events that serve as grounds for Pennoners'
request for recusal transpired Cornnuuigne(Iheus took no part in those events. &d not parceipate in CLI-961.
and. accarengly. presumes that Peuuoners' nmuun for recusal is not addressed to her Therefore. Comrrussioner
Dicus ed not parecipate in Part A of ttus &scussion. l

(Consmurd)
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1. Separation of Functions Violation

We first address the separation of functions violation as an asserted ground for
recusal. Petitioners offer no facts supporting their motion to recuse because of
the separation of functions violation other than those apparent from the Not ce.i

For the reasons stated bebw, the facts as stated by the Notice do not warrant
recusal by the Commissioners from this proceeding.

On January 16, the same day that CLI-96-1 and the Notice were issued, the

Commission's Office of the General Counsel ("OGC") tarwarded the Notice to
the Acting Inspector General of the Commission for any appropriate action.
OGC also provided a copy of the Petitioners' motion to the Office of the ,

inspector General ("OIG"). He Commission's OIG has the duty and obligation
to conduct independent audits and investigations under the Insnector General Act
of 1978, as amended, Pub. L. 95-452, 5 U.S.C. App. See generally 10 C.F.R.

~

I1.12(d). %c 01G promptly initiated an investigation into the circumstances
of the communication at issue and completed that investigation on February 23,
1996 .

'
He OIG's Report of Investigation provides a complete record as to how and

why that communication occuaed.d As is clear from the Notice and confirmed by
the Report, the communication was not provided - either directly or indirectly
- to Chairman Jackson or Commissioner Rogers, or to any of their personal
staffs, prior to the decision to issue CLi 96-1. See generally OIG Report at
12,13. Dus, there irtio factual support for Petitioners' assertion that the
communication was "implictly relied on." Motion for Reconsideration at 16.
A prohibited communication "is not a concern if it does not reach the ultimate
decision maker." Press Broadcasting Co., Inc. v. FCC, 59 F.3d 1365,1369
(D.C. Cir. I995), citing A7X, Inc. v. U.S. Department of Transportation, 41
F.3d 1522,1527 (D.C. Cir.1994), and Peter Kiewer Sons' Co. v. U.S. Army
Corps of Engineers, 714 F.2d 163,170-71 (D.C. Cir.1983).

Moreover, we would also observe that an essential thrust of the NRC Staff
communicati.m - that the ALARA doctrine should not be applied in reviewing
a licensee's choice of decommissioning optien - is inconsistent with the
Commission's assumption in CLI-961 that an ALARA challenge to a licensee's
decommissioning option choice can properly be made if an adequate ba. sis is
provided. See CLI 96-1,43 NRC at 7.

,

In accordance wnh Comnnamn practice. Chairman Jackson and Comnussioner Rogers decided the recusal
motion for thennelves. Therefore. Part A is the Jomt decmon of Chaarnuin Jackson and Comnumoner Rogers.
See / map 4 / hhat. CtJ 89-18, 30 N,RC,,167.169 70 (19119)(followmg an idenucal pracace responding to a
respsest for secusait Pam B and C represent a collegial Comnnaion decismo
" A copy of the Repuri of Invesngation has now been releaned to the pubhe and has been provided to the pames
with this Memorandum and order.
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In sum, because the communication was made only to the General Counsel
and had no apparent influence on either OGC's advice to the Commission or on
the Commission's decision, it provides no grounds for the recusal of Chairman
Jackson or Commissioner Rogers.

2. Alleged Prejudgment of Contested Facts

Petitioners also argue that Chairman Jackson and Commissioner Rogers
should be disqualified because they have improperly prejudged contested facts,
particularly on the question whether the SAFSTOR decommissioning option
results in significant dose savings. As explained below, this argument is
premised on a misreading of CLI-96-1 and, because no prejudgment of contested
facts took place, does not call for recusal. One will rearch CLI 96-1 in vain,
for example, for any " factual" finding regarding the projected SAFSTOR dose
savings for the Yankee facility.

It is clear and uncontestable from the rulemaking record supporting the
Commission's decommissioning rule, and from the GEIS5 in particular, that the
dose estimates in the tulemaking record associated with DECON and SAFSTOR
are Msed on generic estimates for plants larger than Yankee Rowe that have
unkrgone no prior decommissioning. It is no prejudgment for the Commission ,

merely to observe in CLI-96-1 that different dose estimates "may" be expected
'

for Yankee Rowe, and that the dose differences between S AFSTOR and DECON

are "likely" t'o be' lower and "could" be less than 900 person-rem - or "perhaps"
not much at all given Yankee Rowe's smaller size and the fact that Yankee Rowe
has already been partially decommissioned. It is also no prejudgment for the
Commission to note the obvious uncertainties attending these estimates. i

"Ihe Commission also offered guidance in CLI-961 that a challenge to the
,

Licensee's choice of the modified DECON option cannot be based solely on |

differences in estimated collective occupational doses on the order of magnitude
of the estimates in the rulemaking GEIS. This is not a finding of fact; it is
an interpretation of the NRC's decommissioning and ALARA regulations and
rests on an analysis of the regulatory policies underlying those regulations.
As CLI-96-1 notes, those regulations treat DECON as a generally acceptable
alternative despite the acknowledged likelihood of reduced occupational dose |
under SAFSTOR, and call for a weighing of various factors in addition to the 1

'

magnitude of estimated exposure in deciding ALARA.
Although not necessary for the decision, the Commission also noted that )

its guidance was consistent with its current policy judgment that exposures are
4

considered ALARA when flirther dose reduction would cost more than $1000 |
|

.4

8 The Genenc linvuonmenemi impact staienent. or "GEIS,"is NUREG 0586. isswd in August 1988 in conjuncuon
4

with the promulgauon of 10 C r R |l 50 75 and 50 R2. See gencruffy 57 thi Res. 24.058 Oune 27.1988). |

!
<
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or $2000 for each person rem reduction achieved. Such policy judgments do
not prejudge contested facts. Further, the use of cost estimates appearing in
Petitioners' own pleadings merely constitutes an analysis of the basis proffered .
for a contention and does not constitute a merits conclusion on the validity of
those estimates.

Finally, the Commission stated in CLI-96-1 that its guidance regarding
regulatory significance of a dose reduction on the order of 900 person-rem |
associated with switching to SAFSTOR was not applicable if "there is some
extraordinary aspect to the case not apparent to us from the pleadings that the
Licensing Board may uncover on its own review." CLI-96-1,43 NRC at 9. i

His statement alone puts to rest any concern about prejudgment since it left )
sufficient leeway for the Lic~ising Board to reach its own initial conclusion if 1

'

the record so warranted.
In sum, regulatory interpretations and policy judgments, and tentative ob-

servations about dose estimates that are derived from the public record, are
not factual prejudgments. Furthermore, the Commission provided the Licensing i

Board with suf'icicht &xibility to consider the matters in dispute consistent with j
the Commission's rules. Thus, Petitioners' allegations of prejudgment constitute ;

'

no basis for recusal of Chairman Jackson or Commissioner Rogers'

II, Dismissal of Staff as a Party

Petitioners offer no5ts beyond the " Notice" to support their argument that
the Staff should be dismissed from the proceeding. But there are no facts in the
Notice from which we could reasonably conclude that the communication was
made with any corrupt motive or was other than a simple mistake. Moreover,
the 010 Report confirms that an innocent mistake was made had that the Staff
is not guilty of any actual wrongdoing. See generally OIG Report at 7-12,13.
We are unwilling to order a dismissal of Staff from the proceeding on the basis
of a mistake that ultimately did not affect the proceeding. Rus Petitioners'-

request for the Commission to order Staff to show cause why it should not be |

dismissed as a party to the proceeding is denied.

C, Commission Appellate Review of LHP 96 2 and the February 27th |

Stay Order |
Under 10 C.F.R. 5 2.714a(a), Petitioners have the ri ht to appeal the LicensingF

Board's March I decision to dismiss their contentions, LDP-96-2, and we ;

*
" As explaned bek>w. Imwever, as pan of its review of t.BP 90-2. the Cornnussmn will consider Petiuoners'
arguments that its guidance was amound on its nrnes See, e g., Motmn ror Reconsideration and Rescisson si
9-15 |
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anticipate that they will do so. On appeal, the parties' briefs may address all
issues bearing on the Licensing Board's decision, including the applicability of
the Commission's guidance in CLI-96-1 and any issues related to reconsidering
that guidance not decided in today's order. See note 6, supra.

Because of the complex and novel decommissioning issues involved in this
case, we issued an anticipatory stay of LDP-96 2 on libruary 27th and now

.have decided, wholly as a matter of discretion,1 to keep that stay in effect

. pending completion of Commission review of the Licensing Board's decision.
See Sacramento Municipal Utility District (Rancho Seca Nuclear Generating
Station), CL1-93-3,37 NRC 135,152 (1993). In addition, if the Commission
affirms LDP-96-2, it will follow its customary practice of issuing a short
housekeeping stay to facilitate. orderly judicial review. See, e.g., Sacramento
Municipal Utility District (Rancho Seco Nuclear Generating S:ation), CLI-92-2,
35 NRC 47,61 (1992).

IV. CONCLUSION.

Rt the foregoing reasons, Petitioners * Motion for Reconsideration and Partial
Rescission is denied insofar as it seeks Commission recusal and Staff disqualifi-
cation. '!he Commission will review LBP-96-2 after appeal and briefmg under .I

10 C.F.R. 6 2.714a. The effectiveness of LBP-96-2 is hereby stayed pending
that review. ~'

It is so ORDERED.
!

For the Commission

JOHN C. HOYLE
Secretary of the Commission !

Dated at Rockville, Maryland, |
this 7th day of March 1996. |

I

7'k AEC argues that the tradicemal stay Qctprs under 10 C F R. 4 2 788 do not support a stay in this case, see
licensee's kesptmse to NECNP/CAN'a "Mmon for Clarincanon and Modincanon of Comuussion's rebruary 27,
1996 stay Order," Aled March I,1996. As we do not act under secnon 2 788. we innrnate no view on ttus
questson.
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Cito as 43 NRC 61 (1996) LBP-06-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk,111, Chairman
Dr. Jerry R. Kilne

Dr. Thomas S. Elleman

~

in the Matter of Docket No. 50-029-DCOM

(ASLBP No. 96-713-01-DCOM)

YANKEE ATOMIC ELECTRIC
COMPANY

(Yankee Nuclear Power Station) March 1,1996

in this proceeding concerning challenges to various aspects of the decom-
' missioning plan for the Yankee Nuclex Power Station, based on guidance fur-
nished by the Commission in CLI-96-1,43 NRC 1 (1996), the Licensing Board
concludes that the citizen groups petitioning to intervene have es~ablished their
standing but have failed to present a litigable contention, which requires that the
proceeding be dismissed.

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY IN |
FACTt ZONE OF INTERESTS)

To cornply with the basic standing requirements, a petitioner must demon- j

strate that (1) it has suffered or will suffer a distinct and palpable harm that ;
i constitutes injury-in-fact within the zone of interests arguably protected by the

governing statute; (2) the injury is fairly traceable to the challenged action; and
(3) the injury is likely to be redressed by a favorable decision. See CLI-96-1,
43 NRC at 6. . -

.
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RULES OF PRACTICE: STANDING (REPRESENTATIONAL);
*

STANDING TO INTERVENE (AUTHORIZATION) .

.When an organization seeks to intervene on behalf of its members, that *

entity must show that it has an individual member who can fulfill the necessary |
clements to establish standing and who has authorized the organization to i

. represent his or her interests.' See CLI-96-1,43 NRC at 6. ;

RULES OF PRACTICE: STANDING TO INTERVENE (NUCLEAR
POWER REACTOR DECOMMISSIONING)

Intervenor organizations established their standing to intervene and seek relief
regarding alleged health and safety or environmental injuries th : may be visited ,

'
upon their members who reside and engage in various activities in the area

'

within 10 miles of a nuclear facility to be decommissioned. Because some,
,

even if minor, public exposures can be anticipated from the decommissioning
process, the Licensing Board is not "in a position at this threshold stage to

'

rule out as a matter of certainty the existence of a reasonable possibility" that
decommissioning might have an adverse impact to those, such as petitioners':

members, who live or recreate in such close proximity to the facility, or use
,

1 local waste transportation routes. Virginia Electric and Power Co. (North Anna
Nuclear Power Station, Units I and 2), ALAB-522,9 NRC 54,56 (1979).

-

RULES OF PRACTICE: STANDING TO INTERVENE r

(ADMISSIBILITY OF CONTENTIONS)

Petitioners who have established their standing to present a contention that '

seeks modification or rejection -of a nuclear facility decommissioning plan
so as to avoid health and safety or environmental mjury to the public also

,

can pursue any contention alleging such modification / rejection relief based on l
'

circumstances such as purported occupational exposure to facility workers from !
decommissioning activities. See CLI-96-1,43 NRC at 6.

i

'

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

Under 10 C.F.R. 5 2.714(b)(2)(ii)-(iii), to be admissible a contention must
contain a specific statement of an issue of fact or law raised or controverted in
a proceeding that is supported by a " basis" of alleged facts or expert opinions,
together with references to specific sources and documents that establish those
facts or opinions. The basis must be sufficient to show that a genuine dispute

*

exists with the applicant on a material issue of fact or law. Moreover, while the
intervenor need not prove its case at the contention stage or present factual

i
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support in affidavit or evidentiary form sufficient to withstand a summary
disposition motion, it nonetheless must make a minimal showing that material |
facts are in dispute such that a further inquiry is appropriate. And, of course, '

any contention must fall within the scope of the issues set forth in the notice of
opportunity for hearing on the proposed licensing action. See Georgia Institute
of Technology (Georgia Tech Research Reactor), CLI-95-12,42 NRC 111,117-

18 (1995).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

DECOMMISSIONING: CONTENTIONS (ADMISSIBILITY)

In chtdlenging the contents of a decommissioning plan frshioned pursuant
to 10 C F.R. 6 50.82(b)(1), (2), a contention not only must allege some content
deficiency in the decommissioning plan, but that this purported deficiency has
some health and safety significance for the decommissioning process as a whole..'

Put anot!se way, te craft a litigable contention faulting a decommissioning plan-

for a deficiency in content, besides providing a basis sufficient to question the.

plan's accuracy, there must also be a showing that a genuine disputed material
' issue of fact or law exists about whether the purported shortcoming has some
tangible negative impact on the overaH ability of the decommissioning process !
outlined in the plan to protect the public health and safety. Cf PublicService Co.
ofNew Hampshire (Sc3biook Station, Units 1 and 2), ALAB-942,32 NRC 395, i

414 (1990)(contention that purported emergency planning exercise deficiency
precludes a finding of reasonable assurance that protective measures can and

. will be taken must show that exercise revealed more than minor or isolated
'

flaw in plan and that plan flaw can only be remedied through significant plan
revision). >

|,

DECOMMISSIONING: FINANCIAL ASSURANCE (ADMISSIBILITY
OF CONTENTIONS) ;

i A litigable contention asserting that a reactor decommissioning plan does not
comply with the funding requirements of 10 C.F.R. 6 50.82(b)(4) and (c), must
show not only that one or more of a plan's cost estimate provisions are in error, |

"but that there is not reasonable assurance that the amount will be paid." CLI-
96-1,43 NRC at 9. A petitioner must establish that some reasonable ground

. exists for concluding that the licensee will not have sufficient funds to cover ;

decommissioning costs for the facility.

-. .

1
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RULES OF PRACTICE: CONTENTIONS (RESPONSE TO
'

OBJECTION TO ADMISSION)
;

A petitioner should be permitted to respond to challenges to a contention
before the contention is dismissed. See Nouston Lighting and Power Co. (Allens ~-

,

Creek Nuclear Generating Station, Unit I), ALAB-565,10 NRC 521, 525
(1979).

.

NEPA: RULE OF REASON
4

The." rule of reason" governing National Environmental Policy Act (NEPA) ,

interpretation provides that an agency need not consider " remote and speculative
3

,

risks." Limerick Ecology Action v. NRC, 869 F.2d 719,739 (3d Cir.1989).

RULES OF PRACTICE: CHALLENGE TO COMMISSION*

REGULATIONS;, CONTENTIONS (CHALLENGE OF COMMISSION
RULE)

'

A contention basis concerning a transportation cask accident that relies on
a report postulating an accident scenerio with conditions that fall within the4

parameters of 10 C.F.R. 571.73(c) governing cask accident test conditions is
not subject to dismissal under 10 C.F.R. 5 2.758 as improperly challenging that
accident test conditionTegulation.

RULES OF PRACTICE: CONTENTIONS (SUPPORTING
DOCUMENTATION) !

A document put forth by an intervenor as supporting the basis for a contention
is subject to scrutiny both for what it does and does not show. When a report is
the central support for a contention's basis, the contents of that report are what |

are before the Board and, as such, is subject to Board scrutiny, both as to those j
portions of the report that support an intervenor's assertions and those portions
that do not.,

NEPAt REMOTE AND SPECULATIVE EVENT

Becaum only accid:nt scenarios that are not " remote and speculative" need !
he the sul ject of a NEPA analysis, if the information in any intervenor-proffered i
document regarding such a scenario fails to indicate that this threshold has been

'

crossed, then a contention ch,allenging NEPA compliance based on a failure to
analyze that scenario need not be admitted. See Vermont Yankee Nuclear Power

'
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Corp. (Vermont Yankee Nuclear Power Station), ALAB-919,30 NRC 29,44-47
(1989), remandedfor additionalfindings, CL1-90-4,3i NRC 333 (1990). j

;

.i.

MEMORANDUM AND ORDER e

(Denying Petition to Iraervene)
t

:

By a petition to intervene and supplemental intervention petition dated {
' ~ November 30,1996, the Citizens Awareness Network, Inc. (CAN), and the New

England Coalition on Nuclear Pollution (NECNP) ask that the agency convene . I

an adjudicatory hearing. As their intervention petition makes c! car, in that
hearing Petitioners wish to challenge the validity of various health and safety

,

'

and environmental aspects of the decommissioning plan proposed by Licensee }
Yankee Atomic Electric Company (YAEC) for the Yankee Nuclear Power Station |

. (YNPS or Yankee Rowe) located in Itenklin County, Massachusetts, near the ;

town of Rowe. De Commission referred their intervention petition to the :
Atomic Safety and Licensing Board in a January 16,1996 memorandum and, ;

ortler. See CLI-96-1,43 NRC 1 (1996). In doing so, the Commi.5sion directed i
,

that the Board rule on CAN's and NECNP's standing to intervene and the ;

admissibility of the five contentions they have proffered and then conduct any |
further proceedings. I

,

; In response to.the Commission's referral, on Itbruary 21,1996, we conducted
a prehearing conference regarding Petitioners' standing and their contentions.

'

See Tr. at 1234. At the conference, counsel for Petitioners, YAEC, and the
NRC Staff made oral presentations and answered Board questions regarding
various aspects of these matters.8 At the conclusion of these presentations, we
advised the participants that the Board intended to issue a finding that CAN and
NECNP have standing to intervene in this proceeding but that they have failed,

to present any litigable contentions. Below, we set forth our formal rulings on ;

the issues of standing and the admissibility of their contentions. ]
I

|

L BACKGROUND j
'

;

_ Re CAN/NECNP petition that is now before us was filed in response to an j
'

October 26,1995 Commission notice of consideration of issuance of an order
~

and opportunity for hearing regarding the YAEC plan for decommissioning the

i

I The Conwnonwealth of Massachusett4 which nou6ed the Comrnission of its intent to parucipale in this i

proceeding as an inscreated governnental enury pursuant to 10 CLR l 2.715(ct decided not to take part in the
preheanns conference. $re t.cuer from inhe oreer. Assistam Attorney Gen.. Commonweahh of Massachusetts.

- to the ticensing Bunrd (reb. 22.19%).

4
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Yankee Rowe facility. See 60 Rd. Reg. 55,069 (1995).' As is detailed in that
notice and prior Commission notices and issuances regarding the plan, see 60
Rd. Reg. 46,317 (1995); CLI 95 14,42 NRC 130 (1995), the October 26 notice
was a direct response to a July 1995 directive from the United States Court of
Appeals for the Fira Circuit requiring that a hearing opportunity be afforded
to CAN and rdier interested persons prior to agency approval of the YAEC
decommir.eoning plan..

As ir, outlined in the circuit court's opinion, Citizens Awareness Network, Inc.
v. NRC, 59 F.3d 284,288-90 (1st Cir.1995), after a February 1992 declaration
of its intent permanently to cease operation of Yankee Rowe, YAEC obtained
a possession-only license that revoked its authority to operate the facility. See
57 Rd. Reg. 37,558 (1992). In October 1992, prior to the submission of a
facility decommissioning plan or decommissioning envi.unmental report, YAEC
proposed that the agency epprove an ''carly component removal project" (CRP).
Under the terms of the CRP, the utility would be permitted to dismantle and
remove various reactor components that would account for some 90% of the
nonfuel, residual r'adioactivity at the facility. _YAEC proposed shipping some
of these items to the low-level radioactive waste (LLRW) disposal facility in
Barnwell, South Carolina, for permanent disposal and storing others in the
facility Spent Rei Pit. Although CAN disputed the propriety of this request and
asked for an adjudicatory hearing, in January 1993 the Commission, through

.

the vehicle of a Staff Requirements Memorandum, adopted a new policy on i
decommissioning that sanctioned the CRP. YAEC then began to dismantle the .j
facility and make shipments to the Barnwell LLRW facility in accordance with )
the CRP.

CAN continued to assert that it was entitled to a hearing on f ie CRP and
facility decommissioning and ultimately initiated the circuit court litigation ref-
crenced above. Meanwhile, in December 1993 YAEC submitted a decommis-
sioning plan and environmental report concerning Yankee Rowe. See Yankee
Atomic Electric Company, Yankee Nuclear Power Station Decommissioning

i

Plan (rev. 0.0 Dec.1993); Yankee Atomic Electric Company, Decommissioning |
Environmental Report (Dec.1993) [ hereinafter Environmental Report]. In its j
plan, YAEC proposed to implement a modified version of the so-called DE-
CON decommissioning option, under which it would seek to complete decom-
missioning on a more expedited basis than is the case under the other avail-
able decommissioning alternative, the longer duration SAFSTOR option.2 After

|

2 in the 6aal genene enuronmental impact slaictnent on nuclear facihty deconunissonmg. the staff outtrned
four drcomnusannung alternatives: no accon. DLCoN. SAFSToR. and ENTOMB. DECoN is the ahernauve
ln wiuch site raaoacave contanunants ery removed or decontanunnsed to a level that pernuts the property to be
released for umsencted use shortly after operanons cease. Under SAFSioR. a faal.ty is placed and maintamad i

an a coe&non that allows the facihty to be stored safely and subsequently decontanunated to levels that pernut
IContmurds
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conducting a review of these documents and supplemental materials submitted
by YAEC, in February 1995 the Staff issued an order - accompanied by a
safety evaluation report and an environmental assessment - that approved the
YAEC decommissioning plan. Sec 60 Fed. Reg. 9870 (1995); see also Safety
Evaluation Report by the [NRC] Related to the Request to Authorize Facil-
ity Decommissioning, Yankee Nuclear Power Station, Yankee Atomic Electric
Company, Docket No. 50-29 (Feb.14,1995) [ hereinafter SER); Environmental
Assessment by the [NRC] Related to the Request to Authorize Facility Decom-
missioning, Yankee Nuclear Power Station, Yankee Atomic Electric Company,
Docket No. 50-29 (Dec.14,1994) [ hereinafter EA]. The decommissioning plan
subsequently was adopted as two volumes of the facility's Final Safety Anal-
ysis Report. See Yankee Atomic Electric Company,1-2 Final Safety Analysis
Report, Yank:e Nuclear Power Station, Rowe, Massachusetts (rev. June 1995)
[ hereinafter FSARj.

With CAN's circuit court litigation victory in July 1995, the Commission
instituted a reassessment of CAN's hearing requests and the Staff's approval
of the YAEC decommissioning plan. This resulted in the reinstatement of the

. Commission's prior policy prohibiting " major" decommissioning activities prior
to approval of a decommissioning plan and the issuance of the October 26,1995

. notice of opportunity for hearing referened above. See CLI-95-14,42 NRC at
136. CAN and NECNP responded to the otice with the November 30, 1995
intervention petition now before the Board.

Rather than referring the petition immediately to a Licensing Board, the
Commission decided to consider the petition and any answers thereto. After
receiving responses to the petition from YAEC and the Staff and a reply to
those responses from Petitioners, the Comiaission issued its January 16,1996 1

'

memorandum and order, CLI-96-1. In addition to referring the petition to the
Board, that issuance provides the Board with guidance concerning CAN's and
NECNP's standing to intervene and the admissibility of their Contentions A, C, |

and 1 and directs that this adjudicatory proceeding be expedited.
]

;
1

release for unresencted use. INroMB is the alternause in wluch facihty rahoacuve contanunants are encased |

su a structurally long hved matenal, such as concrete. and the facihty then as enanntained in dus ute, under !

surveillance unul rathoacovity decays to a level pernuttmg release of the property for unresencted use. See |

ofAce of Nuclear Regulatory Research. U S. Nuclear Regulatory Conun'n. linal Genene Envimt. mental Impact |

Sonement on decommissiemns of nuclear factbues. NUREG-0586 at 2 5 to .6 (Aug 1988).
'

As is nosed in the staffs envwonmental assessnwm. the ENTOMB and "no acuan" opnons are not considered
viable ahernanves for Yankee Rowe See Environmental Assessment by the [NRC) Related to the Request to
Audorue tenhty Deconurussionmg. Yankee Nuclear Power stanon. Yankee Atonue Electnc Company. Docket
No. 50-29 at 4-5 (Dec.14,1994) thereinafter F A). Instead, as oughned in the YAEC decommissmnmg plan.
the fehty would iniually he placed m a safe storage Nadinon to allow access to a low level radioective waste
facahty. to be followerl by implementanen of dw DECoN ahernanve. See Yankee Atomic Electre Company,
1 Final Safety Analysis Report. Yankee Nuticar Power Stanon. Rowe, Massachusens at 2-3 trev. June 1995).
Altimugh YAI.C has labeled this as a mochAed SAFSToR opuen, the Staff refers to it as a ned:Aed DECoN
alternauve Compare 61 at 3 were EA as 2 3 We use the Starrs designanon in ilus Memnrandum and Order.
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'In connection with our determination regarding Petitioners' standing and
contentions, in addition to the Commission's guidance issuance, see CLI-96-!

,

I,43 NRC at 5 9, the Board now has before it the following pleadings: !
2-

1. [CAN/NECNI-] Petition to Intervene and Supplemental Petition to Inter-
,

vene (Nov. 30,1995) [ hereinafter Intervention Petition].

,
2. , Licensee's Answer to [CAN/NECNP] Petition to Intervene and Sup- :

3 piemental Petition to Intervene (Dec. 15,1995) [ hereinafter YAEC Re-
.,

sponse]. !

3. NRC Staff's Response to Petition to Intervene and Supplemental Petition i

to Intervene Filed by [CAN/NECNP] (Dec. 20,1995) [ hereinafter Staff
Response] j

4. [CAN/NECNP] Reply to Licensee's and NRC Staff's Responses to Their ';
Petition to Intervene and Supplemental Petition to Int;rvene (Dec. 24, :

1995) [ hereinafter CAN/NECNP Reply).
.

'

. 5. Further Reply of [YAEC) to [CAN/NECNP] Reply to Licensee's and
NRC Staff's Responses to 'Ihcir Petition to Intervene and Supplemental ;

Petition to intervene (Jan. 25,1996) [ hereinafter YAEC Reply]. !
6. NRC Staff's Reply to [CAN/NECNP] Reply to Licensee's and NRC i

Staff's Answers to Their Petition to Intervene (Jan. 25,1996) [ hereinafter j,

'

Staff Reply]. .;
l In ruling on Petitioners' intervention petition and contentions, we first address ']

the question of their sta_nding to intervene, and then deal with their contentions
. seriatim.v

s

II. STANDING -
;

As the Commission noted in CLI 96-1,43 NRC at 6, to comply with the basic
standing requirements a petitioner must demonstrate that (1) it has su'ffered or

: will suffer a distinct and palpable harm that constitutes injury-in-fact within

| the zone of interests arguably protected by the governing statute; (2) the injury
is fairly traceable to the challenged action; and (3) the injury is likely to be'

redressed by a favorable decision. Moreover, when, as here, an organization
such as CAN or NECNP seeks to intenene on behalf of its members, see
Intervention Petition at 2, that entity must show that it has an individual member
who can fulfdl these necessary elements and who has authorized the organization

*

to represent his or her interests. See CLI-96-1,43 NRC at 6.
|

I liems I through 4 were before the Cosnnussion when at issued C11%I. In CL.1-El. the Cumnussmn also
directed the Huard to camsider pending YAEC and stafr requests for leave to 6ie a reply to item 4. See 43 NRC ;

et 4 n 2. Items 5 and 6 are the fihngs that were subnutted after the Board granted those requests. see Board order 1

(Imual Preheanns order) Can 22.1996)at1. I

,

t
. ;

!

!

)

I
!
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In this instance, to meet these requirements Petitioners have supplied the
affidavits of CAN and NECNP members who reside within ten miles of and
recreate along local waterways that receive effluent discharges from Yankee
Rowe. See Intervention Petition, attachs.15. Several of those members further
assert that they regularly use area roads that may be employed by trucks carrying
waste away from the Yankee Rowe facility. See id., attachs.1-2, 4-5. 'Ihese
organization members also express concern in their affidavits about the impacts
of Yankee Rowe decommissioning activities and mishaps upon their health and

- safety and upon the local environment and they authorize CA.N and/or NECNP
to represent their interests in this proceeding. Su id., attachs.1-5.

'Ihe Staff and, at least in its initial response, the Licensee did not contest these
organizations' standing to intervene in this proceeding to raie public health and
safety or environmental challenges to the YAEC decommissioning plan. Both
YAEC and the Staff did, however, contest Petitioners' standing to pursue several
of their contentions that challenge the YAEC decommissioning plan based upon
purported health and safety impacts, such as occupational doses, to Yankee
Rowe workers. See Staff Response at 6 & n.5; YAEC Response at 2-3.

Taking note of this challenFe to the scope of Petitioners' standing,ia CLI-
96-1 the Commission stated that "once a party demonstrates that it has standing
to intervene on its own accord, that party may then raise any contention that, if
proved, will afford the party relief from the injury it relies upon for standing."
43 NRC at 6 (citation 2 omitted). And, with regard to this proceeding, the
Commission went on to observe:

Assuming arguendo that the Licensing Board detennines that Petitioners do indeed have
standing to intervene in this proceedmg. they will then be free to assert any contention, ]
which, if proved, will afford them the relief they neck, i.e., the rejection or modification of J

the [YNP5] decomtniskioning plan in a manner that will redress their asserted injuries. |

Id.
\

In its reply pleading filed after the Commission issued CLI-96-1, '/AEC
asserts that, in light of the Commission's guidance in CLI-96-1 regarGing de-
commissioning dose exposures, Petitioners' reliance on public expo are doses
that were substantially less than occupational doses should be con iacred insuf-
ficient to give them standing to intervene as to any aspect of their contentions,
including facility worker impacts. See YAEC Reply at 4-6. 'Ihe Staff, on the ;

other hand, suggests that on the basis of the guidance in CLI-96-1, Petitioners !

have standing to pursue all aspects of their contentions, including those relating
to occupational impacts. See Staff Reply at 4. j

We conclude CAN and NECNP have established their standing to intervene j

ar.d seek relief with respect to alleged health and safety or environmental
injuries that will be visited upon their members who reside and engage in
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- various activities in the area near to, but outside of, the Yankee Rowe facility.
Given that some, eve' W minor, public exposures can be anticipated from the
decommissionint see Office of Nuclear Regulatory Research, U.S.4 .,

Nuclear Reguls m v rn'n, Final Generic Environmental Impact Statement on
decommissioig r ear facilities, NUREG-0586 (Aug.1988) at 4-7 to -8
[ hereinafter in Z 9 at 22-24, we do not find ourselves "in a position at this
threshold stage to rule out as a matter of certainty the existence of a reasonable
possibility" that decommissioning might have an adverse impact to those, such
as Petitioners' members, who live or recreate in such close proximity to the
facility, or use local waste transportation routes. Virginia Elecfric and Power
Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-522,9 NRC
54, 56 (1979). As such, Petitioners have standing to present any contention
that seeks modification or rejection of the YAEC decomm..isioning plan so
as to avoid health and safety or environmental injury to the public.4 And, as
the Commission's guidance in CLI-96-1 indicates, 43 NRC at 6, they also
can pursue any contention alleging such modification / rejection relief based on
circumstances such*as purported occupational exposure to Yankee Rowe workers
from decommissioning activities.'

With Petitioners' standing thus established, we consider the five CAN/
NECNP contentions.

~ III. CONTENTIONS

Un,ier 10 C.F.R. l2.714(b)('2)('ii)-(iii), to be admissibic a contention must
contain a specific statement of .m issue of fact or law raised or controverted in
a proceedinF that is supporf'J by a " basis" of alleged facts or expert opinions,

i

together with references to specific sources and documents that establish those4

facts or opinions. The basis must be sufficient to show that a genuine dispute
exists with the applicant on a material issue of fact or law. Moreover, while the
intervenor need not prove its case at the contention stage or present factual

i

' Altimugh Pennoners also have asserted they have stan&ng to lingare worker occupational esposure. see
CAN/NECNP Reply at 3-4. bard on tim record before us, their assertions of pukhe exposure through contact with I

YAI C waskers and possible employnwns of orgamaanon nemlurs at the Yankee Rowe facihty are too speculauve j
to support such standing -

8 As the Commisuon's gu dance suggests, if an orgaruzauon represenung a nrrnber of the pubhc is able to giun
stanang in a disomnusseomng pmceeding based on a showing of mjury to that m&vidual rehating, for example. to j

the choice of a deconmuniomng croon. the orgamzauon would not he barred on standing grounds from hugnung ;
ia contenoon that a change in the Jrcomnuutomng optmn is appropnate because of the occupational exposure to

workers at the facehty Although such an intervenor cannot use purported mjusy to fathly workers as basis for its i

sann4ng once les own stan4ng has been estabhshed st can ese purported injury to others as a basis for obtauung j
the rubefit seeks. ic. a change in the ctpace.of decomnussionmg opuon. |

We would aJd that. viewmg the banes for ftutioners' contentions that relate to worker occupauonal exposures I

in hght of ele Comnussmn's guidance, we see no need to rule on Feuuoners' nhernauve request that they le I
granted &seretmnary stan&ng relatne to those portions of their contenuons
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support in affidavit or evidentiary form sufficient to withstand a summary
disposition motion, it nonetheless mtest make a minimal showing that material
facts are in dispute such that a further inquiry is appropriate. See Georgia
Instifute of Technology (Georgia Tech Research Reactor), CLI-95-12,42 NRC
111, 117-18 (1995). And, of course, any contention must fall within the scope
of the issues set forth in the notice of opportunity for hearing on the proposed
licensing action, see id., which in this instance is "whether an order approving
the (YAEC Yankee Rowc] decommissioning plan should be issued," 60 Fed.
Reg. at 55,070. We assess Petitioners * contentions under these standards.

1

A. CAN/NECNP Contention A

i Peutioners' first contention reads as follows:

CONTENTION A: YAEC's proposed decommissioning plan violates 10 C.F.R.
620.1101 in that it falls to maintain occupational and public radiation doses us low
as reasonably achievable.

Intervention Petition at 7 (emphasis in original). Petitioners provide two " bases,"
with accompanying "subbases," for this contention, which can be summarized
as follows:

(1) YAEC's choiceTT the DECON decommissioning option does not meet the etandard
of "as low as reasonably achievable"(ALARA) because it fails to account for the
hignrAcant dose savir.gs to the public and facihty workers that accrue under the ;

SAFSTOR optmo through onsite storage for thirty years, pamcularly taking into
'

account;

(a) delays in the availabihty of a federal disposal facihty for high-level radioactive
,

waste (HLRW) that will postpone release of the site for unrestricted use, thereby !

negating one of YAEC's expressed bases for choosmg DECON with its higher
occupational exposures;

(bs the higher cost of DECON based on (i) the present value of the cost of de-
commissioning, (ii) proposed cost savings related to waste volume reduction dur.
ing SAFSTOR, and (iii) improved decommissiomng knowledge and understanding
gained from other decommissioning efforts dunng the extended storage period fa-
vor the adopuon of SAFSTOR; and

(c) the likelshood of significant near-term perennel turnovers that undermme
]

YAEC's assumption that DECON increases the potential for taking advantage of
esperienced plant personnel.

(2) Likely unsuitabihty of a United States Depart mit of Energy (DOE > developed
multi purpose canister for the onsite storap traportation, and offute disposal
of IILRW and greater *than Class C waste means that if YAEC closes its Spent
Fuel Pit ta 1999 and goes to dry cask storage, it is left with waste transfer options

i
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between onsite storage casks and transportation casks that will raise occupational
exposures significantly beyond those outlined in its decomrnissioning pian. ;

See id. at 9-14; see otso CAN/NECNP Reply at 9-19. Both YAEC and the Staff s

oppose the admission of this contention on a variety of grounds. See YAEC
Response at 6-16; Staff Response at 10-18: see also YAEC Reply at 7-8.

In this instance, we need not linger long over the arguments of the parties
regarding the admissibility of this contention. In CLI-96-1, while declaring that ;

it was "not prepared at this time to put the Licensee's choice of a decommission-
ing option forever beyond all challenge," the Commission nonetheless declared
that, given Petitioners' reliance on dose reductions from using SAFSTOR rather
than YAEC's chosen DECON option that were within the boundaries set forth
in comparing the DECON and SAFSTOR options in the agency's FGEIS, there
appeared to be no basis for concluding that the alleged dose reductions "can
have ALARA significance." 43 NRC at 7,9. The Commission indicated, how-

. ever, that its conclusion in this regard was subject to the qualificaticn that there
might be "some extraordinary aspect to the case not apparent to us from the
pleadings that the Licensing Board may uncover on its own review." Id. at 9

During the prehearing conference, Petitioners detailed what they asserted
were three " extraordinary circumstances" relative to Contention A: (1) the !

Commission's use in CLI 96-1 of a guidance document rather than a regulation {
to quantify the value of avoided radiation doses in comparing the DECON
and SAFSTOR options; (2) Commission misapprehension in CLI-96-1 about
the degree to which Petitioners agree with YAEC regarding the estimated
costs of decomrnissioning; and (3) the Commission's conclusions regarding
the difference for occupational doses likely to occur from using the DECON
and SAFSTOR options. See Tr. at 33-36. As the Board noted during the
prehearing conference, these are identical to some of the bases Petitioners put i

'

forth in support of a pending motion for reconsideration of the Commission
guidance provided in CLI-96-1. See id. at 36; see also [CAN/NECNP] Motion
for Reconsideration and Partial Rescission of CLI-96-01, Request for an Order
to Show Cause Why the NRC Staff Should Not Be Dismissed from This
Proceeding, and Request for Recusal of Commissioners (Jan. 26,1996) at 9-12,
13-15. |

Because these are matters pending with the Commission that contest the I

validity of a Commission decision, we find them inappropriate for Board
consideration. Further, based upon our own review of the parties' pleadings
and their oral presentations at the prehearing conference, we have not identified
any other " extraordinary aspect" of the case that vitiates the Commission's

conclusion about the ALAR,A significance of the purported SAFSTOR dose
I

l

i
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reductions.' We thus find that Petitioners have failed to provide support for their
Contention A sufficient to establish a disputed material factual or legal issue
meriting further inquiry.7 Accordingly, we dismiss this contention,

B. CAN/NECNP Contention B

Petitioners' second contention provides:

CONTENTION B: De propused decommissioning plan for [ Yankee Rowel does
viot adequately describe YAEC's planned decommluloning activitics or its controls
and limits on procedures and equipment, in violation of 10 C.F.R. 5 50.82(b)(1) and
(2). .

Intervention Petition at 14 (einphasis in original). Petitioners again provide
several bases, with subbases, in support of this contention. As bases for
this contention, Petitioners assert that the plan is inadequate because it is
unreasonable in its, assumptions that: -

(l) An LLRW repository will be available in Massachusetts by 2003.

(2) The spent nucicar fuel now stored in the onsite Spent Fuel Pit will be transferred
to onsite dry cask storage by 1999 and then shipped to a DOE HLRW repository |

Jby 2018.

_ . -

Ser id at 15-16.
With regard to the first assumption, citing purported difficulties in Mas- ]

sachusetts and elsewhere with siting an LLRW repository and a recent guberna- !

torial proposal to eliminate the Commonwealth's LLRW repository siting board
at.d notiate contracts for out-of-state disposal, Petitioners maintain that the
plan must be revised to accommodate (a) a lengthy delay in inatate site avail- |
ability, and (b) the possibility of out-of-state shipment to a distant repository

,

!

'In reviewing this and the other proposed contenunna, we think it is important to bear an mmd several pmms
regardmg comnwrcial nuclear reactor decomnussiotung one is that, in contrast to the constructmn pernut and
operating beensms acuons that brought Yankee Rowe into esistence, there is not a "no acuan" shernauve in
connecuan with facihty deconuniassoe ng h clearly as Comnussion puhcy that all commercial nuclear facihues

' will te decomnussioned See 10 C F R.150 82(f) (fadhry heenn wsil be temunateJ only if facihry has
twen deconwnissioned an accordance with deconumssiomng plan or agency order authonung decomnussiomng).
Moreover, as dw Comnussmn made clear in CLl%I,43 NRC at 8. both the DECoN or SAFSToR ahernauves
generally are acceptable nacans of decomnussiotung, at least so kmg as the alternauvc chosen can be acconphshed
within 60 years See 10 C F R.150 82tbXtXi) Also, because the choice between thew ahernauves mvolves a
txdancing of sanous factors t!e possiinbry of occupanenal and pubhc radiatum esposures - while an importain
concero -is rmt necessanly the comrolhag clernent. See CLl41,43 NRC at 7.
I llasis 2 for Comenuon A espresses a concern about the possible need to transfer spent fuel from the Spent

Fuel P): tu dry cast sturnge and the occupatamal doses that will result. See intervenuon Peutum at 11-14 To
the essent tlus basis augm be read to presem concerns about the applicanon of ALARA outside of the gerwral
issue of the chace between the SAISToR and DI:. con decomimssunung opuuns, as our discussmn with regard
to Comemnon B. Basis 2(bMc)imbcates. it would not proude for a htigable comennoit See infra pp. 79-80.
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site. See id. at 15-16; see also CAN/NECNP Reply at 19-22. Concerning the
.

second assumption, Petitioners describe a series of alleged problems that require
plan supplementation:

(a) The plan's cost estimates and its HLRW storage duration assurnpuun that a repository
will be available and all Yankee Rowe waste will be interred by 2018 should be revised
in ligle of (i) DOE Inository loading hgures indicating that in 2033 half the Yankee ,

Rowe fuel assemblics would stdl be onsite awaiting transfer for disposal; and (ii) 1993
General Accounting Of6ce (GAO) congressional testimony regarding a 1993 GAO report
that estimates a DOE }iLRW repository opening will r.ot occur urail between 2015 and 2021
See Intervention Peution at 1617; see aho CAN/NECNP Reply at 22 24.

(b) The plan does not provide suf6cient information regarding the nature of YAEC's
,

propcsed onsite spent fuel dry storage facihty, including a failure to commit to a particular
type of dry storage cask. See Intervention Ittition at 17; see at CAN/NECNP Reply at
24-26.

(c) The plan does not address how, given the apparent lack of a muhi-purpose canister,
spent fuel and greater than Class C waste can be safely transferred from dry cask storage in
transponation casks after the Spent Puel Pit is closed after 1999. See Intervention itution
at 17-18; see aho CAN/NECNP Reply at 24-26.

(d) Because existing facihty Technical Speci6 cation 3.2 hmits cask usage over the Spent
Ibel Pat to a shipping cask weighing less than thirty-hve tons and the multi-purpose canister
or other poss4ble storageAransportation casks will weigh in excess of seventy-five tons. the 1

plan is incomplete until it incorporates a discussion of a technical specihcatinn change that
includes an analysis of palcatial cask drop accidents using the heasier casks. See intervention
Ittition at 18-19i see ahn CAN/NECNP Reply at 26.

Once again, both YAEC and the Staff challenge all the Petitioners' grounds
for seeking admission of this contention. See YAEC Response at 16-19; Staff

J
Response at 18-21; YAEC Reply at 8-9. |

Section 50.82(b)(1), (2) of 10 C.F.R. states in pertinent part that a proposed
decommissioning plan must include "[t]he choice of the alternative for decom-
missioning with a description of the activities involved," and "[a] description ;

of controls and limits on procedures and equipment to protect occupational and |
public health and safety." This broad language, it would seem, leaves consid- |

crable discretion to the Licensee and the agency in terms of what a plan must
contain.

Indeed, various commenters during the rulemaking that culminated in the |
adoption of this language expressed a concern about its lack of specific re- 1

quirements, particularly in connection with the discretion afforded licensees to {
develop a plan. See 53 Fed. Reg. 24,018, 24,024-25 (1988). In adopting a final
rule, the Commission declared that the existing requirements of NRC regula-
tions that would be applicabl,e to decommissioning (including the provisions of
10 C.F.R. Parts 20,50,61,70,71, and 73), in conjunction with a regulatory
geide and a standard review plan (SRP) being developed to provide guidance on
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information that would have to be submitted in a reactor decommissioning plan,
should provide sufficient criteria to determine what is an acceptable plan. See
id. at 24,025. Unfortunately, in the intervening 8 years neither the regulatory
guide nor an SRP has been developed for a reactor decommissioning plan, see
Tr. at 8344, 97, which leaves us without specific guidance when it comes to

. determining exactly what a decommissioning plan must contain to fulfill the
- requirements of section 50.82(b)(1)-(2).

Nonetheless, 'n providing guidance to the Board on Petitioners * Contention
C, which concerns the adequacy of the cost estimate provisions in the decommis-
sioning plan pursuant to 10 C.F.R. 6 50.82(b)(4), the Commission has furnished
a set of interpruative principles that appear equally applicable to the plan's

,

other provisions. In its .lanuary 16 memorandum and order, the Commission
indicated tha; a contention challenging the "reasonab'eness" of a plan's cost
estimate provisions would not be sufficient because the potential relief would
be no more than "the formalistic redraft of the plan." Rather, the Commission
declared, the petitioner must show not only that one or more of a plan's cost
estimate provisions are in error. "but that there is not reasonable assurance that
the amount will be paid." CLI-96-1,43 NRC at 9.

What the Commission appearn to be saying with tnis guidance is that, notwith-
standing a licensee's general obligation to provide the agency with complete

,

and accurate information, an allegation that some portion of a decommissioning
plan's cost estimate provisions must say r.omething different or something more
is not, in and of'itself, an acceptable basis for a contention challenging the ad-
equacy of the estimate. Rather, in the context of an adjudicatory challenge to a
decommissioning plan's cost estimate provisions, an allegation about the plan's i

'

completeness or accuracy is worthy of further inquiry only if it is coupled with
a showing that the alleged deficiency has some independent health and safety
significance (e.g., that the additional amount attributable to inaccurate cost esti-
mates cannot be covered by the Licensee's funding proposal).'

Nothing in the Commission's memorandum and order indicates that the
application of this guidance is limited to the cost estimate provisions of a
decommissioning plan. In the context of our inquiry under Contention B, this ,

guidance translates into a requirement that a contention must not only allege
- some content deficiency in a decommissioning plan, but that this purported

deficiency has some health and safety significance for the decommissioning
process as a whole.s Put another way, to craft a litigable contention faulting4

a decommissioning plan for a deficiency in content, besides providing a basis

s Oung the need for public understandmg and accountabihty relauwe to a decorrumasiorung plan. Peunoners have
asserted that to allrgation that a plan is ngt accurale in sonw material respect is sufhcient to provide an adrmasible
contention. Sn ir. at 75. Ahtmugh such an argument appears equally apphcable to the quesuon of the accuracy
of cost einmates, the Conumazion's Contennon C guidance suggests that da is not a controlung considerahons

relahve to the htigabehty of a contennon allegmg plan inaccuracies.
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- sufficient to question the plan's accuracy, there must also be a showing that a
genuine disputed material iscue of fact or law exists about whether the purported
shortcoming has some tangible negative impact on the overall ability of the
decommissioning process outlined in the plan to protect the public health and
safety. Cf. Public Service Co. ofNew Hampshire (Seabrook Station, Units 1 and
2), ALAB-942,32 NRC 395,414 (1990)(contention that purported emergency.
planning exercise deficiency precludes a finding of reasonable assurance that
protective measures can and will be taken must show that exercise revealed
more than minor or isolated flaw in plan and that plan flaw can only be remedied
through significant plan revision).

We turn then to considering each of the bases put forth by Petitioners under
this standard Regarding the Basis I allegation that YAEC's reliance on the
availability of an LLRW repository in Massachusetts makes ne plan deficient,
we need not address at this juncture the question of the " reasonableness" of the
Licensee's reliance on earlier statement by the Commonwealth about an LLRW
repository because it is apparent that the necessary showing regarding the health
and safety impact of such reliance has not been made by Petitioners.

Besides raising the issue of costs, which we address in our discussion of
Petitioners' other cost concerns under Contention C, Petitioners contend that
YAEC's reliance on an in-state LLRW repository has a negative impact on
the plan because it does not account for waste and facility maintenance over a
potentially lengthy period of delay. Yet, as the Staff points out, the discussion
of safe storage i'n the plan does not bear this out. See Staff Response at 19.
There is nothing in the plan's description of the maintenance program during the
safe storage period to indicate that it is necessarily limited to short-term storage
or that it could not or would not be adequate for long-term storage if such a
need arese.' See 1 FSAR at 9,200-2 to -3. Petitioners point to no substantive

,

deficiencies in the plan that would preclude long-term storage, but rely instead )
on the assenion that such a deficiency must exist because under the Licensee's |

proposed schedule such storage is not needed. See CAN/NECNP Reply at |

22. Consistent with the Commission's guidance, however, we are not willing
to accept the proposition that a scheduling inaccuracy or revision necessarily ;

results in a litigable deficiency in planning, at least without some showing as to j
how the purported schedule change would have a substantive impact on public |
health and safety. |

The same is true of Petitioners' assertion that the YAEC plan is deficient
because it does not contain a discussion of the possibility of out of-state shipment
to a distant repository. Both the YAEC plan and its environmental report
include a discussion about requirements governing, and offsite radiological

.

'In fact. as ticensee pmnted out at the preheanng conference. YALC has charactenzed its plan as uuhang the
SAFSToR option See Tr at 92, see etw supra note 2

I
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impacts resulting from, the shipment of radioactive materials. See 1 FSAR
at 402-1; 2 id. at 5144 to -7; Environmental Report at 5-4 to -5. In fact,'
the YAEC environmental report declares that "[s}ince the total shipment-miles
for transportation of radioactive' waste from decommissioning [ Yankee Rowe]
is significantly less than those assumed by the [F]GEIS, the risk to the health
and safety of the public from decommissioning [ Yankee Rowe) is bounded and
determined to be acceptable by the [F]GEIS." Environmental Report at 5-5;
see also id. at 4-15 to -16. Nothing Petitioners have provided suggests that
the shipment of low-level waste to distant states, such as Texas or California,
encompssses health and safety considerations beyond those covered in the
decommissioning plan or the environmental report." As such, this transportation
concern affords no basis for admitting Contention B.

'Ibtning next to their noncost bases regarding onsite and offsite HLRW
storage," we note that some question exists regarding Petitioners' ability to raise
health and safety and environmental matters relating to spent fuel. Statements
in the regulations and the FGEIS indicate that decommissioning is not to be
deemed to include'the operational activities of "the removal and disposal of
spent fuel." See 10 C.F.R. 9 50.75(c) n.1; FGEIS at 2-5. Assuming, however,

. that their present bases are not excluded by reason of this apparent limitation,
with the seeming admissions of both the Licensee and the Staff that any estimate
of when an HLRW repository will be open has a high degree of uncertainty, see
YAEC Response at 17,, Staff Respont.e at 19, the 1993 GAO testimony and the
1992 DOE capacity report arguably do present at least a genuine factual dispute
about when all Yankee Rowe spent fuel will be interred in a repository. See
Intervention Petition at 16-17 & nn.35-36. In its response, the Staff makes the
point that in reviewing the plan's provisions relating to storage of spent fuel, I

Iit concluded that, consistent with the provisions of 10 C.F.R. 6 51.23(a),12 the
acceptable period during which the Licensee could use any combination of wet
or dry spent fuel safe storage methods runs through 2030. See Staff Response

" Although Periuoners also make reference to the need for a discussme of the %gisues" of distant transport, see
CAN/NICNP Reply at 22. they fail to show how this would require any discussion different from what the plan i

now has wnh regard to offute transfer of radmacuve m.itenals, which clew.j is contemplated. See, e g.. I FSAR ]
8

at 402-1. i

"To the degree they rely on Hl.kW cost factors to support dus contenuon, we deal with those clasms in die I

contest of Contennon C. |
12 Sectmo 5123(a) of 10 C.F R. provides:

The Comnusuon has made a genenc deternunauon that af necessary, spent fuel generated in any |

reactor can be stored safely and without sigm6 cam environmental impacts for at least 30 years beyond ;

the beensed hfe for operauon (wtuch may include the term of a revised or renewed beense) of that j

reactor as its spent fuel storage basin or at either onsne or offsite independent spent fuel storage ,

instalianons. Further, the Commission beheves there is reasonable assurance that at least one nuned |
geologic repository will be available with n the first quarter of the twenty-hrst century, and sufficient '

repository capacity will be available within 30 years beyond the hcensed hfe for operanon of any
reaciar to dispose of the commercial high-level waste and spent fuel enginaung in such reactor and
generated up to that time.
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at 19 (citing SER at 22-23). While this bounding date is well in excess of the
Licensee's estimate of 2018, it is not in excess of Petitioners' DOE /GAO-based j
estimate of 2033 or beyond. This suggests that there is a litigable contention,

-

at least as to this basis.

The strictures of 10 C.F.R.' 9 2.714(d)(2)(ii) lead us to conclude this is not
the case, however. Under that section, we must refuse to admit a contention
that, even if proven, "would be of no consequence in the proceeding because
it would not entitle petidoner to relief" In this instance, relief for Petitioners j

'

would come in the form of a further pian analysis of whether the spent fuel can
be stored safety for a period beyond 2030. Yet, even assuming Petitioners are
correct that the schedule for the llLRW repository would result in spent fuel
remaining on site at Yankee Rowe beyond 2030, the Commission has already
made a generic judgment that seemingly bounds their conces. .

Section 51.23(a) of 10 C.F.R. states the Commission's conclusion that spent
fuel can be stored on site " safely and without significant environmental impacts
for at least 30 years beyond the [ reactor's] licensed life for operation." In
the statement of c~onsiderations accompanying the final rule that adopted this

. provision, the Commission also provided its judgment that "[o]n the basis of
experience with wet and dry spent fuel storage and related rulemaking and
licensing actions, the Commission concludes that spent fuel can be safety stored
without significant environmental impact for at least 100 years, if necessary."
$5 Fed. Reg. 38,474m33,513 (1990). In the case of Yankee Rowe, this
would encompass IILRW onsite storage through a date far beyond any that
Petitioners have suggested should be considered. Given this Commission view,
the supposed difference in llLRW storage dates relied on by Petitioners, even
if proven, would not afford them any meaningful relief."

Concerning subbases (b)-(d) of Basis 2 that challenge the manner and
means of onsite storage of spent fuel, even assuming such assertions are not
precluded by the previously-described limitation that decommissioning is not
to be considered to include the removal and disposal of spent fuel, Petitioners
once again have failed to make any showing regarding the health and safety
significance of the supposed deficiencies in the plan. The plan indicates tha;
onsite dry cask ' storage is an option that is being explored and may wel n

used, but that uncertainty about matters such as availability of a multips. .

canister has caused YAEC to defer making any decisions about how thb i
will be implemented. See 1 FSAR at 6-7. Petitioners' concerns aboat Ys ,.a
lack of specificity in describing its choice of onsite storage options if the Spent

U ln ilms upty plead ng, Peutioners assert that the staff's (and presumably the Commisnon's; aunlysis regardmp
the safety of long-term onsite storage is npt auf6cient in tius case t ecause the YALC decommisworung plan wd.4
aced to stataan much nwre specthe information about such storage plans. See CAN/NECNP Reply at 24 n.5%
Withmat a more detailed explanauon regarding the health and safety impacts of not includmg this information we
And this assernon insuf6eient to estabbsh a dnpuied matenal issue of fact concermng the content of the plan.
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Nel Pit is closed and how YAEC will accomplish the transfer of HLRW if dry
cask storage is used -including the possibility of using a dry transfer method

. and the need for a change in existing facility Technical Specification 3.2 limits
on cask usage over the Spent Fuel Pit - all are based on the premise that
the lack of any detailed description establishes a substantive deficiency in the
decommissioning plan that can be litigaMd in this proceeding.

We are unable to agree. The agency's decommissioning plan regulations
provide that if there is a delay in a major dismantlement activity because of a
decision to place a facility in storage, planning for such activities may be less
detailed, with the caveat that updated detailed plans must be submitted later and
approved prior to the start of the activities. See 10 C.F.R. 6 50.82(d). A similar
principle appears relevant in this instance.

As the Staff points out, YAEC"s use of dry cask storap is subject to the
requirements of 10 C.F.R. Part 72. See Staff Response at 15. 'Ihis would
include the provisions of 10 C.F.R. 6 72.40 as they relate to the licensing of ,

an independent spent fuel storage installation (ISFSI). See Tr. at 108-10. Thus,
when and if YAEC chooses to close its Spent Fuel Pit and move to dry cask
storage, that choice must undergo an agency approval process that provides for,

1among other things, consideration of whether there is compliance with ALARA )
' objectives and a public hearing opportunity regarding the ISFSI application. j

. See 10 C.F.R. ti 72.44(d),72.46; see also Sacramento Municipal Utility District |
(Rancho Seco Nuclear Q.cnerating Station), LBP-93-23,38 NRC 200,246 (1993) :
(given pendency of separate proceeding regarding ISFSI, contention asserting
decommissioning plan environmental assessment inadequate because of lack of
analysis for ISFSI emissions not admissible).

. In addition, an agency approval process exists relative to YAEC's choice of
a storage cask. Prior to being utilized, a cask design undergoes certification
through the agency approval process in 10 C.F.R. Part 72, Subpart L. Then,
under the general licensing provisions governing the use of certified casks, prior
to employing the cask YAEC would be required to make a written determination
t, tat, among other things, operational restrictions have been established to
r sect ALARA objectives and YAEC's activities do not involve any unreviewed
safety issues or technical specification changes that would require a license
amendment (and be subject to an adjudicatory hearing). See 10 C.F.R. 55 72.104,
72.212(b)(2), (4).

In connection with' Petitioners' concern about the lack of a multi-purpose
canister and YAEC's possible use of a dry method to transfer spent fuel and
other HLRW from a nontransponation cask to a transportation cask, its own
description of this possibility portends the need for an agency approval process.
The dry transfer method highlighted by Petitioners is still in the development
stage by DOE and another utility and apparently has not been reviewed by
the NRC. See Intervention Petition at 18; CAN/NECNP Reply at 25 n.63; Tr.
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at 112-13. As such, at least as presented by Petitioners, this transfer method
constitutes an activity involving an unrevi:wed safety issue that, whether as
part of the ISFSI licensing process or otherwise, would need agency approval
(and be subject to an adjudicatory hearing). See 10 C.F.R. Il72.40(a)(5),(13),
72.46,72.48(c),72.212(b)(4).

And as with the use of dry cask storage, an agency approval process also
is involved prior to the transfer of spent fuel from the Spent Fuel Pit into

,

the storage casks. As all the parties agree, with the limitations it imposes, i

Technical Specification 3.2 must be changed before this can be accomplished. I

See Intervention Petition at 18, YAEC Response at 19, Staff Response at 20.
His, in turn, would require a license amendment that, under existing agency
regulatior,s, would be subject to challenge in an adjudicatory hearing by any
intervenor with standing and litigable contentions. See 10 C.F.R. ISO.59(c).

Rus, with regard to YAEC's choice to utilize dry cask storage, YAEC's
choice of a cask type, YAEC's choice to employ a dry transfer method, and
YAEC's choice to change Technical Specification 3.2, there is another agency
approval process ihat must be followed prior to undertaking any of these
activities. Given these later approval mechanisms, all of which may provide
for an adjudicatory hearing, we are unable to conclude that the alleged lack i

~

'of detailed discussion in the decommissioning plan regarding these possible
activities establishes there is a disputed material issue of fact or la: regarding a I

significant health and afety deficiency in some aspect of the decommissioning I

process such that' litigation on Contention B should go forward." This, combined )
with Petitioners' failure to make the requisite showing regarding any of the !
other bases put forth in support of Contention B, requires that we dismiss this
contention as well.

C. CAN/NECNP Contention C

He third CAN/NECNP contention is stated as follows:

CONTUTION C: The proposed decommissioning plan for lYankee Rowel does
not comply with the decommissioning funding requirements of 10 C.F.R.150.82(b)(4)
or (c).

Intervention Petition at 19 (emphasis in original). Further, Petitioners provide
four separate bases (and some subbases) for this contention, which can be
synopsized as follows:

.

H
we note that in putung forth these bases for Contention 11, Peunoners have not suggested there is any technical

or legal reason YALC miH be unable to obtain the adhuonal agency approvals requarci
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(1) The YAEC decomnussioning cost estimate for Yankee Rowe required by 10 CER.
I 50.82(b)(4) is inadequate because:

(a) it is based on the unreasonable assumption that an LLRW site will be available
in Massachusetts by the year 2003;

(b) if its assumption that DOE-supplied multi-purpose canisters will be available
for dry storage is incorrect, which is likely, YAEC wi:1 have to purchase casks that
will add as much as $8.5 million to decommisuoning costs;

(c) it is based on the unreasonable assumption that an llLRW repository will be
available in tirre to complete spent fuel shiprnents by 2018;

(d) the 12.3 percent contingency factor used to cover unforeseen future develop-
ments is grossly inadequate; and

(c) it does not include the costs of lead, mercury, and asbestor abaterrent.

(2) The decommissioning cost esumate does not provide a companson of the cost
estimate and the 7 mount of funds presetuly available for decommissioning.

(3) The decommissioning plan fails to provide .urncient information to demonstrate
tha' any of the three funding sources mentioned - contnbutions rnade under the
provisions of the existing Power Contracts between YAEC and its former power
customers, contnbution investnrnts earnings. and tax loss carrybacks - will assure
the availabihty of the funds needed to meet all decommissioning expenses.

(4) The decomnissioning plan does not provide an adequate description of six trust
wount created to hold the Power Contract revenues.

See Intervention Petition at 20-27; see also CAN!NECNP Reply at 26-32."
YAEC and the Staff once more contest the adequacy of each of these bases.
See YAEC Response at 19 23; Staff Response at 21-22; YAEC Reply at 911;
Staff Reply at 5-7.

As we noted in connection with Contention B, see supra p. 75, the Com-
mission has provided us with certain guidelines regarding the admissibility of
this contention. In its January 16 memorandum and order, the Commission
stated that, in and of itself, a contention challenging the " reasonableness" of a
decommissioning plan's cost estimate provisions was not litigable "because the
potential relief would be the formalistic redraft of the plan with a new estimate."
CLI 96-1,43 NRC at 9. Rather, the Commission declared, the Petitioners must
show not only that one or more of a plan's cost estimate provisions are in error,
"but that there is not reasonable assurance that the amount will be paid." Id.
Thus, under these Commission guidelines, Petitioners must establish that some

U la their intervenoon request, Petmoners give the second. tturd. fourth. and Afth subbases of Basis I numencal
designatums and the second, third, and fourth hases for Comennon C alphaheucal den gnations. See Intervention
Prunon at 2122. li. 21 To be consistent wnh the designations given to the bases for lytmoners' other contentions,
we refer to the second. third. and fourth bancs by number and to the subbases of Basis i by letter
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reasonable ground exists for concluding that YAEC will not have sufficient funds
to cover decommissioning costs for the Yankee Rowe facility.a

Acting on this Commission guidance, we look first to Petitionerr/ third basis
contending that the plan does not adequately assure the availability of funds to [
cover all decommissioning costs. Although Petitioners challenge some aspect L

'of each of the three sources for funding outlined in the decommissioning plan,
relative to the Commission's guidance one funding source appears to be of

'

preeminent concern. This is an agreement - referred to as the Power Contracts<

F - between YAEC and the ten New England utihties to which YAEC formerly ;

supplied the electrical output of Yankee Rowe.
.

'
*

As described in the plan, the Power Contracts obligate these fonner power :
purchasers to pay the full costs of decommissioning Yankee Rowe, including |

~ spent fuel. See 2 FSAR at 501-2. As the plan maxes clear, based on this !

agreement the Itderal Energy Regulatory Commission (FERC) has approved a :

series of orders that permit YAEC through the year 2000 to make collections
from its former power purchasers to fund decommissioning work. See id.

'
3 Moreover, both YAEC and the Staff assert that under the terms of this agreement

those purchasers have a continuing obligation to pay the cost of Yankee Rowe !
decommissioning in full.8* See YAEC Response at 22; Staff Response at 2122. |

Petitioners' challenge to the adequacy of the Power Contracts as a decom- ;
missioning funding source rests on the ground that "the mere existence of a
contract does not conclusively establish the ability and willingness of the [for- _;
mer power purcliasers] to pay all costs, regardless of how high or reasonable." j

CAN/NECNP Reply at 31 (footnote omitted). As evidence there are material !,

factual disputes in this regard, they point to several factors. including (1) state. f
; ments made by YAEC in a 1988 FERC ratemaking case suggesting that some ;

. of the power purchasers have fmancial problems that will prevent them from i

meeting their contractual obligations; (2) the possibility that if YAEC were to |

mismanage its other two fund sources - investments from contributions and
tax loss carrybacks - power purchasers could challenge their obligation to pay

|

I
8' As set forth in YAEC's December 15,1995 pleading.the cnucallanguage of the Power Contracts is as follows: ]

This cumtract shall contmar un fkdlforce and efers untd the espiratton of any in esse as issued by the I

Nuclear Regulasary Commusum, or any successor ageno utth respect to the plant under appbcable |
provisions of the Atomic Energy Act of 1954, as anended from tmv to eme, pron. led. bowever, that

'|,

if the stocMwklers of Yankee [0 e.. the ten power purchasers)). by vote of not less than 75% m interest
of the outstandmg stock hawmg general votmg nghts, shall at any tirne vote to disconunue the operation |
ef the plant or to hquidate Yankee and wind up its affairs, the obbgauons of the parties hereunder shall
thereupon ternunate. Notwurkssandmg the foregmng, she applocable provssums of this contract shall

1' contmue un efect after any termmatwn hereof to the extent netessary ti) to wmplete the bdisngs and
paymenets required hereunder woth respect to the Cnsromer's eMugatwn to pay its power terrentage pf

the full cost of decommsssienong the plant in accordance herewnh

! . YALC Response at 22 a 67 (ernphasis supphed in pleahngi YAEC also declares that stus provi. in, which
! apparersly was not quoted or otherwise set forth in the YAEC decomnussiomng plan, was included with a pubhcly

avastable July 25,1990 letter that was subnutted to the staff as part of the decomnussmning review gacess. See*

idlit. as 125,

!
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the full cost of decommissioning; and (3) the possibility that power purchasers
may contest their obligation to pay the full cost of decommissioning because
they did not have the full benefit of revenues from Yankee Rowe operation due
to its premature shutdown. See id. at 31-32 & n.81.

None of these purported deficiencies is sufficient to create a material factual
dispute concerning the ability of the power purchasers to honor their existing
contractual obligation to fund Yankee Rowe decommissioning fuhy." In con-
nection with the 1988 FERC raremaking case. Petitioners note that YAEC sought
to turn aside an FERC staff attempt to lower its rate of return by establishing,
among other things, that various risks associated with the operation of those util-
ities that were its power purchasers merited YAEC's then existing higher return
rate. De case, however, is not sufficient to support Petitioners' assertion given
that the FEr categorically rejected YAEC's risk argu,nents relative to the pur-
thasers, a determination the Commission subsequently reiterated.88 See Yankee
Afomic Electric Co., 40 FERC 161,372,1987 WL 118208, at *19 *20 (FERC
1987); Yankee Atomic Electric Co., 67 FERC 161,318,1994 WL 270437, at
*17 *18 (FERC 1994), Petitioners' assertions that the power purchasers might .
default on their obligations in the event of YAEC fund mismanagement or be-
cause they did not receive the benefit of full lifetime operation of Yankee Rowe
also are insufficient because those claims lack any factual support relating to
the power purchasers. Petitioners have failed to place these allegations outside
the realm of mere spegylation so as to warrant further inquiry.

Petitioners thus have not established there is any disputed material factual or
legal issue regarding the ability of the power purchasers to meet their existing !

'
contractual obligation to pay all the costs of Yankee Rowe decommissioning.

|

YALC and the staff snasistasa duit because diese specine assertioins were snade in Pennoners' reply filing rather
than in thur intervenuon peuuon. ihese claims can be conudered only if they meet the addinonal adnussion i
requnenrras an 10 C.F R. 6 2 714(a) govermng lare.6 led comemnons. See YAEC Reply at 1o. staff Reply at M
We conclude Peuuoners' assernons fall within the realm of a response to the YAEC and Staff challenges to their
contenuona. wtuch should be pernuned pnor to &snussing a contenoon. are Eusma Ughmig sad Powce Ca.
(Allens Creek Nuclear Generaung sianon, Unit 1). ALAB-565.10 NRC $21. 525 (1979). rather than consutuung
a formal amendmem of their supplenental peutton to intervene that, under the terms of the Comrnission's nouce
of opportumty fur heanng see 60 Fed. Reg at 55.078, would reqmre an assessment of the late-hied factors in
section 2 7844a).

Isin response to a Board inquiry dunns the preheanng conference about specs 6c evidence of a power purchaser's
taabihty to meet its obhganoa thal was escussed in the 1987 FLRC decision, Peutwners ideno6ed only the nsk of
the bankruptcy of power purchmer Pubhc service Company of New Hampshire (PSNil), owner of the seabrook
ssaixus rauclear facibly See Tr at 141. We 6nd this is not a sufficient basis for Peuuoners' contennon given the
fact dsst. as was noted in the ILRC's 1994 deciuon on YALC fun &ng, such status had no effect on PSNH's
cononued abahry to make paynems to YAl.C. See hice Ammec Elecinc Co4 67 ITRC 161.318.1994 wL
270437, at 'l7 (IIRC 1994L

thinns tir prehcanng conference the Board also asked a number of quest ons regar&ng the iTRC raremaking
process relauve to the power purchasers * obligabons under the Power Omtracts. Ahlunsgh Penuoners suggested
during the conference that sonr of the gesponses created matenal factual &sputes regar&ng the sufficiency of
the P9wer Contracts as a fun &ng source. see Tr. as 142. 145 46, we do not consider anything we heard on tius
scbpet durir.g the preheanns conference suf6cient to create a material factual & sputa relauve to the suf6ciency
of de Power Contracts as a deconunissaomng fun &ng sourte
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:

Because Petitioners have failed to mount an adequately-supported challenge to *

!this full-funding obligation - the centerpiece of YAEC's reasonable assurance
-showing - we conclude that, consistent with the Commission's guidance in
CLI-96-1, we need give 'no further consideration to Petitioners' additional >

assertions about particular deficiencies in the YAEC cost estimates or its
' description of various aspects of its financial plan.'' Even if proven, each
ultimately would result in nothing more than redrafting the plan,2') which the
Commission indicated in its guidance in CLI-96-1 is insufficient to provide a
basis for a litigable contention. We therefore dismiss Contention C too.

D. CAN/NECNP Contention D

Petitioners' fourth contention is framed as follows:

CONTENTION Dt YAEC's decoenminaloning plan fails to include measures
- necenaary to ensure that workers and the public are adequately protected front bcalth t

'
" damage caused by the esceaalve radiatlan does they received during the unlawful

Component Itemeest Program.

Intervention Petition at 27 (emphasis in original). As the basis for this con-
t: tention, Petitioners assert that as a result of the agency's unlawful approval of

3 the CRP, Yankee Rowe workers and the public were exposed to radiation doses ;

above reasonably achievable levels. This, in turn, raises the probability of can-
cer and other adverse health and genetic effects. To protect the public health,

'

;

YAEC should be directed to commission an independent effluent pathway cancer
incidence and mortality study and establish a fund for treating cancers caused
by CRP exposures. See id. at 27-29. Again, both Licensee and the Staff assert
that this contention should be dismissed. See YAEC Response at 23-24; Staff ;
Response at 22-23.

In CLI-96-1, the Commission provided explicit guidance regarding this
contention, it declared. 1

i -
'

'' Although Peutmeers make the point that showing there is a gross discrepancy in a decomfrunioning cost estimate
nught be suf8cient to provide a hugable issue even la the face of a full deconunissiotung funding obliganon such
as that is the Power Connacts. see Tr. at 128. nottung presented by Petitioners suggests than there is such a ;

discrepancy in the YAEC cost esumate. See ClJ-961,43 NRC at s 9.
# n this regard, although Pennoners' Bases 2 and 4 concern the lad of an adequate plan desenpuon of the trusti

i

. arrangenent for the seg eganos of decomnussiorung funds tather than cost esumates per se, we do not beheve
they fare any better under the Conmunion's Consenuen C guidance. Dunng the preheanng conference. YAEC
declared that a copy of the agreement attached to a supposedly publicly available docunetw. a July 2$.1990
letter subnurted to the agency pursuant to 10 C F R. l $0 75(bh would address these maners. See Tr. at 12123.
Prunoners asserted, however, that they should not be required to compensate for the !)censee's failure to include
or provide as adequate citation to or descripuon of this docunent in the plan and thus these bases provided
suf6cient grounds for adnussion of its Gnancial assurance contention. See Tr. at 12s-M Wlule we do not gainsay
Feuuoners' frustrauon la this regard, the Commission's guidance would seem to preclude tius type of basis as
well.
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I

[

'
,

To the extent that the contention alleges that YAEC has violated NRC regulations, those !
allegations are rnore properly the subject of separate enforcement actions. The focus of

, . this proceedmg is prospective only - the future decommissioning of the rematader of the
facihty under the proposed deconunissioning plan. 'j

'

43 NRC at 9. 'Ihe Commission thus appears to believe that if Petitioners desire - ;

i ' to pursue the relief they seek in this contention, a petition under 10 C.F.R.
'

5 2.206 requesting Staff enforcement action is the appropriate mechanism. We i

heard nothing during oral argument at the prehearing conference that would
call into question the Commission's guidance in this regard. Accordingly, we :

dismiss this contention also. |

E. CAN/NECNP Contention E E

Petitioners' last cotaention states as follows: }

CONTENTIOh! E: The NRC ataff violated the National Environmental Policy ,

' Act by failing to prepace a anapplemental Environmental Impact Statement for the :

decomminaioning of [ Yankee Rowel.

Intervention Petition at 30 (emphasis in original). As tegulatory support for *

a this contention relating to agency compliance with the National Environmental ;

Policy Act of 1969 (NEPA), Petitioners rely on 10 C.F.R.151.92(a)(2), noting j
that under its terms the Staff raust prepare a supplemental environmental impact
statement (SEIS) for a proposed action whenever there are "signifuant new'

circumstances or information relevant to environmental concerns and bearing
on the proposed actions or its impacts "

As the basis for Contention E. Petitioners assert that the Staff erred in
~ its conclusion that, because the impacts associated with decommissioning are
bounded by IN conditions evaluated in the FGEIS or other regulatory standards,
an environ eental assessment rather than a site-specific environmental impact.

statemert is necessary in connection with the Yankee Rowe decommissioning .
" plan. Acw %g to Petitioners, a number of environmental impacts specific
to Yankee Rowe that were not considered in the FGEIS for nuclear facility
decommissioning mandate the preparation of an SEIS, including those impacts,

regarding:

i (1) lbtentially inadequate decommissioning financing for prematurely shutdown reac-
tors hke Yankee Rowe..

(2) Projected occupanonal dose estimates that exceed the doses anticipated for Yankee

Rowe decommissionir,g in the FGEIS.
P

*

(3) The potential for an unanalyzed cask drop accident resulnng from the use of dry
cask storage for spent fuel.

,
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(4) An unanalyzed transportation accident involving a radioactive release from resins
as a result of a long duration. high temperature fire.

(5) Delay in the disposal of HLRW, particularly as it affects the balance between ben-
clicial and adverse environmental impacts relative to the DECON and SAFSTOR
decommissioning alternatives as analyzed in the ICEIS.

See Intervention Petition at 30-35; see also CAN/NECNP Reply at 35-42. As
before, the Staff and YAEC oppose this contention in toto. See YAEC Response
at 24-28; Staff Response at 23-26; YAEC Reply at Il-12.

Looking to Petitioners' first basis, we note that the FGEIS does include a
discussion of the problem of inadequate funding for any nuclear facility and
its potential impacts on the decommissioning process. See FGEIS at 2-14
to -20. The FGEIS concludes that there must be reasona'le assurance that
adequate funds will be available for performing decommissioning. See id. at
2-20. In putting forth Basis I for Contention E Petitioners' challenge to this
conclusion appears based on their assertions, as set forth in Contention C, that
such reasonable asturance does not exist for Yankee Rowe decommissioning.
As we noted previously with regard to Contention C, however, Petitioners have
not provided a sufficient basis for a litigable contention regarding the adequacy
of funding for Yankee Rowe decommissioning. With this failure, Petitioners
also have not provided any material factual or legal dispute regarding the need
for additional discussion _on this topic in aa SEIS for Yankee Rowe.

The first noncost basis for this contention, Basis 2, is Petitioners' assertion
that an SEIS is required because occupational dose estimates exceel values
anticipated in the FGEIS. Petitioners have characterized this basis generally
as a concern about improper Staff " scaling" of the occupational impacts of
decommissioning the 185 megawatt electric (MWe) Yankee Rowe facility in
comparison to a 1000 MWe pressurized water reactor used as the referenced
facility in the FGEIS. In fact, it rests on two subcomponents:

(a) a purported discrepancy in YAEC's occupational dose esumates regarding the CRP that
would result in a total dose estimate substantially in cacess of ttse 755 person-rem figure
used in the plan; and

(b) a failure by the staff to evaluate properly the radiological impacts of decommissioning
given that the smaller size of the Yankee Rowe facility should. but does not. result in
comparauvely lower doses than are bemg projected by YAEC.

See Intervention Petition at 32-33.
Regarding the claimed occupational dose discrepancy, as the Staff points out,

see Staff Response at 25, the total occupational exposure estimate for the CRP
of 350 to 400 person-rem first given by YAEC in . lune 1993 was superseded by a
revised figure of 160 person-rem in the decommissioning plan that accounted for
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CRP implementation experience. See 2 FSAR at 507-4,-15. Having presented
nothing that would suggest that the more recent figure is incorrect (as opposed
to simply different from the earlier figure), Petitioners have failed to establish a
disputed ma;erial issue of fact that warrants further litigation.

On the question of scaling, Petitioners maintain that the FGEIS occupational
exposure figure of 1215 person-rem used is not an appropriate bounding figure
for the Yankee Rowe facility, given its smaller size. They suggest that a figure
of 513 person-rem should be used for Yankee Rowe, as is set forth in the
August 1979 addendum to the June 1978 report that was used in the FGEIS
to derive the 1215 person-rem occupational e posure figure for the 1000 MWe
reference plant. See R.I. Smith and L.M. Polentz, Technology, Safety and Costs
of Decommissioning a Reference Pressurized Water Reactor Power Station.
NUREG/CR-0130, at 2-4 (adder.bm Aug.1979)(Table 2.1 L. And, using this
1979 figure in comparison to the YAEC estimate of 755 person-rem, see EA at
22, Petitioners maintain that there is a difference in occupational exposure of at
least 200 person-rem, the radiological impact of which has not been accounted
for in the FGEIS o'r the Staff's EA. See Intervention Petition at 32-33.

For their part, both the Staff and the Licensee assert that such a comparison is
irrelevant, because the FGEIS determination relating to occupational exposures ,

was footed not on the relative size of the estimated exposures ' rom different
capacit/. plants but on a comparison of the estimated occupational exposures
from decommissioning _with those exposures arising from facility operation.
See Staff Response at 24, YAEC Response at 25. And, according to YAEC,
the comparison cited faverably in the FGEIS in connection with the 1000 MWe
reference reactor is on a par with that for the Yankee Rowe DECON option.2' See
YAEC Response at 25. Petitioners respond by declaring that the FGEIS does
not incorporate such an assessment relative to the occupational doses arising
from the DECON alternative, but makes a judgment only that both the DECON :

|or SAFSTOR options are acceptable. See CAN/NECNP Reply at 37.
It is apparent that the FGEIS assessment of the impacts of occupational )

exposule does rest on a comparison c.' the impacts of exposure during the |
decommissioning process with those arising during facility operation and makes 1

a judgment that such impacts are acceptabt,22 That this should be so is not j

U lur the 10f10 MWe reference facihty. the IGLis describes an annual average DLCoN deconmassioning dose
of 279 person-rem per year versus a figure of between 530 and 1101 persorrrem per year for pressunad water ,

reactar opersoon, mantenance, and refuehng See iGLis at 4-7. YAtr maintans that dus clearly is on a p- j
wnh those for the Yankee Rowe DrCoN opuon. which yicids a 75 s person-rem per year average occupanona, j
exposure versus a 197 person-rem per year average for facihty operstme over Yankee Rowe's nearly 30 year bfe. ;

See YALC Response at 23 1

22 3ec FGtJS at 4-t5 ("h as noecd for perspective that in the cases of DrCoN and $Al SToR. the environnental
,

enetts of greatest concern (ie,. tadeauce done and radioacuvity released to the environsncnt) are subsiannally I

less than the same effects resulung from reactor operstmo stu! nuuntenance"). Jee also EA al 3 ("Ahhough the |
DLeoN alternauwe for YNPS provides a larger occupanonal dose sh.w sArSToR. it is well below the rouune j
annual dose ham plant operanons") '
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surprising because, as we recognized earlier, see supra notes 2,6, the "no action"
alternative simply is not available relative to decommissioning. Petitioners have
not challenged the substance of the PGEIS conclusior. in this regard,22 nor have
they sought to demonstrate that for Yankee Rowe a comparison of the DECON
ahernative with reactor operation yields a different result relative to occupational
doses. This basis for Contention E thus fails to provide a disputed material issue
of fact or law that warrants further litigation.24

Regarding Petitioners' concern, as expressed in its third basis, about the
need for an SEIS discussion of a spent fuel cask drcp accident, as we noted
regarding Contention B, this is a matter that is most directly relevant to a future
regulatory action, i.e., a change in Technical Specification 3.2. As we noted
above, that license limitation currently precludes the movement over the Spent
Ftlel Pit of any cask weighing more than 35 tons, which effectively prohibits the
movement oflarger multi-purpose canisters over the pool, and any ageracy action
authorizing such a change would have to be accompanied by an appropriate
safety and environmental analysis, which would be subject to challenge in an
adjudicatory hearing. See supra p. 80. Particularly given Petitioners * failure to
make any showing that providing such an analysis now rather than at the time
agency action regarding a technical specification change actually is sought has
any relevant impact on the approval of YAEC's decommissioning plan - the
agency action currently at issue - we are unable to conclude that there has been
any sufficient showing of a violation of the agency's NEPA responsibilities.25

iIn considering PetilToners' fourth basis concerning a transportation-related
resin fire accident unanalyzed in the FGEIS, we again find that, as set forth
in their pleadings, this concern fails to provide a disputed material issue of
fact or law concerning whether, in accordance with 10 C.F.R. 5 51.92(a)(2), j

there are "significant new circumstances or information relevant to environmental
concems and bearing on the proposed actions or its impacts." Our determination
in this regard is based upon the contents of the document referenced by |

l

I
.

23 Petnioners do suggest that the use of an '' annual" dose is a scient 6cally invahd nrthod of assessing
envnonmental impans See CAN/NLCNP Reply at 36 a 9tt in the context of this decommissioning plan,
however, wtether viewed to terms of annual dose or total dose, str occupauonal exposures that will anse during
decomnussiomag apparently are far less than those that would accrue dunng facihty operation.
24 1n dew reply. Petismners also contend that the d;fference between the 513 person-rem figure in die 1979 j

study and the 735 person rem figure used by YAEC is a gap diat nrnis furtter environneraal assessment. See |
CAN/NIrNP Reply at 37. Although couched in NEPA terms, we perceive dus as really nothmg nwwe than '

another aspect of drar ALARA-based cha'lenge to the YALC choice of decomnussmning ahernauves. which we
(actmg in accordance wrth the Commissma's guidance) have already rejected.
D thnng the pretranry conference. Pruauners declared that because of the interrelationship between this technical
speu6canos change ad de choice of wirmer to go to dry cask storage as part of the deconunissiomng process,
a feature to conshier die environnental impacis of the technscal specificanon change would consutute imoruper
''segmentauon" of the NLPA pxess. 54 Tt'at 188-92. h is not apparent, however, how postpomng the NEPA
analysis for this change forecloses any optwn, including the "no action" option, with respect to str choice of
whether to tue dry cask storage.
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Petitioners as suppet for this basis, which v,c conclude on its face does not
set forth an accident scenario that requires NEPA consideration.

The " rule of reason" governing NEPA interpretation provides that an agency
need not consider " remote and speculative risks." Limerick Ecology Action v.

'NRC, 869 F.2d 719,739 (3d Cir.1989). In Basis 4, Petitioners assert that the
FGEIS evaluation of transportation impacts did not include any analysis of .a
1988 Sandia National Laboratories (SNL) report on the consequences and risks
of highway accidents involving transported los specific activity (LSA) waste.26
That report describes a hypothetical " worst case" traffic accident scenario
involving a transportation cask containing reactor spent ion-exchange resins,27
which generally have the highest specific activity levels of all LSA materials,
in amounts that are at the regulatory maximum for shipping. As outlined in the
report, a hypothetical traffic accident results in the transportation cask coming
open. Once the cask is open, all the resins spill, and then are ignited by a fuel

,

spill fire. See Robert M. Ostmeyer et al., The Potential Consequences and Risks
of Highway Accidents involving Gamma-Emitting Low Specific Activity (LSA)
Waste, SAND 87 2808, at 1,15-16,49 (Aug.1988) [ hereinafter SNL Accident ,

. ReportJ.28

Although seemingly based upon cask breach conditions that fall within the
boundaries established by the agency's transportation regulations for testing
transportation casks,2' the report nonetheless declares that "an accident resulting
in a spill of. resin is considered to have a very low probability." SNL Accident
Report at 17. Further, the report states that the critical circumstance of the ;s

presence of a fire to ignite the resins - the condition that causes a radioactive

:
i

|

26 The SNL report apparently has never been included in an agency NrPA analysis, whether as part of a rulemnking
er ntherwise. See Tr. at 209-10.
U YALC has asserted tha' s NIFA analysis of resin transportanon relmive to facshty deconurpsmmng is
unnecessary tweause the use and drcentanunanon of resua and their subsequent transportanon falls wnhm the
scope of ses rusang authorizanon under 10 C f R. Part 30. See YAEC Response at 26, Tr. at 197-98 it is not

parent, however, that the removal and disposal of resins is not a decomrrussiorung nuitier. See i FSAR at 2071.
The sNL reixas was prepared at the request of the Unned States Depanment of Transportation to assess

whether. for a postulated " worst case" accatent. the cusung regulatory reymrenrnts govermng the slupment of
LsA matenals. ie., resms. are sufhcent to assure that pubhc health and safety is protected See SNL Accident
Report at 1. He report reaches the conclusion that no regulatory change is needed. See id at Si
2e The Staff asserts that Pennoners' Basis 4 should be regcted in accordance with 10 C F R. I 2 758 because it |

consututes an improper artsk upon 10 C F R.1717ke) as it estabhshes the trat penneters for transportanon |
casks. See StMT Response at 25-26 Under secuon 71.7kc), the hypotheucal accident condmons agarnst which

]
a transportanon cask enust be tested mclude a 9 eneter 00 foot) free drop onto a flat. essenually unyieldmg -

hansontal suitace in a puaiuon for ahtch manmum damage is expected and a thermal esposure of not less than
800* centigrade (147$' Fahrenhett) for not less than 30 nunutes

While the SNL eeport was intended to desernune whether the regulatory hnuts governing LSA slupments are
appt spnate, it apparently ducs so esmg an acendent scenano that seenungly falls wittun the regulatory provismns
govermos trangxutauon csk tesung T19 ypottrtical" worst case" accident in the SNL repost includes a centerh
of gravity over corner drop from 9 nriers and an acompanying sustained duration fuel fire with temperatures
of as nn;h am 1000* cenugrade. See sNL Acc,Jent Report at 13-16. Secnon 2.758 thus does not appear to bar
Prunences' basis for Contennon li
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release - would appear in "[o]nly a small fraction of the transport accidents
that lead to a spill of s, pent ion-exchange resin." Id. at 18..

A document put forth by an intervenor as the basis for a contention is subject
to scrutiny both for what it does and does not show.'" Because only accident
scenarios that are not " remote and speculative" need be the subject of a NEPA
analysis, if the information in a;:y intervenor-prof fered document regarding such

,

a scenario fails to indicate that this threshold has been crossed, then a contention

challenging NEPA compliance based on a failure to analyze that scenario need i

not be admitted. See Vermont Yan?ee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-919,30 NRC 29,44-47 (1989), remandedfor
additional fndings, CLI-90-4, 31 NRC 333 (1990). The description of the
hypothetical accident in the SNL report, which incorporates a chain of events
including a low probability cask breach accident follow si by a fire of similarly
remote probability, does not exceed this level." Accordingly, as presented by
Petitioners, the SNL report does not provide an admissible basis for Cor ten-
tion C.

Finally, the requirement of 10 C.F.R.151.92(a)(2) that there be "signifi-
cant new circumstances or information relevant to environmental concerns and

' bearing on the proposed action or its impacts" once again is not fulfilled by
Petitioners * Basis 5 assertion that an SEIS is needed to discuss the impact of
the purported delay in the availability of an HLRW repository upon the balance
between the DECON and SAFSTOR alternatives. The FGElS already contains
an analysis of the environmental impacts of the SAFSTOR option in the event

,

it became necessary to incorporate a longer period of onsite HLRW storage. ;
,

|
1

I

"Dunng the preheanng conference. Peuuoners objected to unous sistenwnts by the .t.icensee regarang the
contents of the sNL report, asserung 6aa they did not have these expert praent te coumer those asseruns. See
Tr. as 20tko2. Havmg used sw sNL report as the central support for this hans for Centennon F, ser Intervennon
Peuuan at 33-34. CAN/NECNP Reply at 3A 39, the consents of thal report are avhat are before the Board and, as
such. are subject to Board scrunny, tmth as to those portions of the report that support thest a.seruons and those
puruona that do mit j

The only other material ened by Feuuoners in support of this basis is a 19716nal environnrntal statenrnt I

(rrs) tegar&ng a rulemaking relaung to the transponanon of re&oacuve rnatenal Pennoners declare the FLS
shows the* the agency previcusly has analyzed ninular? t w probabihty acendents (albeit without any explanationo
as to why oal is so). See CAN/NECNP Reply at 39 n 108. Altimagh thm iLS doci analyze a " worst case" motor
vehicle trasportatwn acc6 dent, ser ! Office of Standards Development. U S. Nuclear Regulatory Comm*n. Final
rnvironmemal staienent on de Transportasma of Ra&oecove Matenal by Air and other Modes. NUREG Cl70,
at 5 38 to .49 (Dec.1977). we are unable lo conclude that it supports the need for such an analyus in this instance
given that t*ie parameters as to bnth sccident probahahey and consequences used in tie rr.s appear markedly ;
different from those involved in the sNL study j

M 1he unusual nature of the hypotheucal accident scenano is further hqhhghted by other aspects of the report's i

desenptwn. Ihr mstance, the report states that because of the " water of hydrauon" contained in the resit s. to I
acheve a macmum hydrated renn mass loss involving the maumum radscactive release "would require lant j
entraor& nary coincidence of fuel and renn in a specinc geometric arrangement." sNL Accident Report at 17. In
aihtion. the report notes in connectma wuh,reun ra&onuchde acrosohtation ~ the process through wluch res n
ra&onuchdes would be carned away wit $ the combusuon gases from the hre. thereby resulung potennally in the
anost exposure to the pubhc - that twcuuse the partiuon between the renn conbunuon residue and the combustion
gases is unknown, it is assumed that 100% of the rn&onuchdes mittun the burned renn are acrosohted Sie id.
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While the FGEIS notes that "[t}he active phase of maintaining the spent fuel in
the pool is not considered to be part of the regulatory requirements for decom-
missioning," it nonetheless goes on to observe:

Consideration was given to the situation where, at the end of the ret: tor operation life,
it is nor possible to dispose of waste offute for a luruted period of tine, but not exceeding
100 years. Such a constraint needs to be accounted for in the decommissioning alternatives.
Iked on an analyus by Illattelle Pacific Northwest Laboratones) of the technology, safety
and cost conuderations on selection of decommissioning alternatives, it is concluded that
SAFSTOR is an acceptably viabic alternative. While DECON and conversion of the spent
fuel pool to an independent spent fuel storkge pool is certainly a possibility for the case
wlere all other radioactive wastes can be removed offute. there does not appear to be any
significant safety difference between this ahcmative and SAFSTOR and the choice should

'
be a Licensee decision.

FGEIS at 4-20 (citation and footnote omitted). With this environmental analysis
already in the FGEIS, nothing presented by Petitioners establishes there is a
material factual or legal dispute about whether an SEIS containing additional
information is nece'ssary to conform with the requirements of section 51.92(a)(2).

It also seems apparent that, while couched in terms of NEPA compliance
' arising from a need to rebalance an altered alternative, what Petitioners really
posit with this basis is another challenge to the Licensee's choice of the
DECON rather than the SAFSTOR decommissioning option, in line with the *

Commission's guidancc_in CLI-96-1,43 NRC at 8, absent a showing grounded
in dose estimates or other information that is outside the analytical boundaries
of the FGEIS, such an objection does not produce a litigable issue under NEPA
cither.

%ere thus being no litigable basis for Contention E, we dismiss it as well.

IV. CONCLUSION

Based on Petitioners' showing that (1) several of their members live and
recreate close to the Yankee Rowe facility and utilize local waste shipment
routes; (2) there is some reasonable basis for believing that their proximity to
the facility and use of local waste routes can result in an injur. to their health
and safety or environt ental interests as those interests are protected under the
Atomic Energy Act and NEPA; and (3) those affected members have authorized
representation of their interests, Petitioners CAN and NECNP have established
their standing to intervene in this proceeding. As to each of their five contentions,
however, utilizing the guidance provided by the Commission in CLI-96-1, we
find that Petitioners have failed to establish either that "a genuine dispute exists
with [YAEC) on a material is' sue' of law or fact" or that the contention, if proved,
would entitle them to any relief. See 10 C.F.R. 6 2.714(b)(2)(iii), (d)(2)(i)-
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d- (ii). Consequently; we must deny their intervention request and terminate this,

proceeding.; ,
,

-
. . |

, . ;lbr the foregoing reasons, it is, this first day of March 1996, ORDERED '.
;

. thit:' i
. .

i 1. The November 30.1996 petition to intervene and suppleinental petition - ;
>

; .to intervene of Petitioners CAN and NECNP is denied and this proceedmg is j
~

dismused. -

2. In accordance with the provisions of 10 C.F.R. 6 2.714a(a), as it rules - *

upon an intervention petition, this Memorandum and order may be appealed to
the Commission within 10 days after it is served.

~ :,

'

r.;,

- THE ATOMIC SAlETY '

. AND LICENSING BOARD
;

:;

.

* G. Paul Bollwerk, III, Chairman :

ADMINISTRATIVE JUDGE

i

; Jerry R. Kline
ADMINISTRATIVE JUDGE'

.

'Ihomas S. Elleman
ADMINISTRATIVE JUDGE

,

*

Rockville Maryland -
March 1.1996
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UNITED STATES OF AMERICA
NUCLEAR REGUt.ATORY COMMISSION '

t'

ATC%C SAFETY AND LICENSING BOARD

Before Administrative Judges:
,

;

G. Paul Bollwerk, lit, Chaimian
Dr. George C. Anderson

Dr. A. Dixon Callihan

Docket No. 030-31765-CivPin the Matter of -

(ASLBP No. 95-708-01 CivP)
(EA 94-006)

,'
(Byproduct Materials

License No. 37-28540-01)

'

ONCOLOGY SERVICE 5'
CORPORATION |

(Harrisburg, Pennsylvania) March 28,1996 l,

e

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Dismissing Proceeding)

On April 24,1995, the NRC Staff issued an order imposing a civil penalty in j
'

the amount of $280,000 on Oncology Services Corporation (OSC) for alleged
regulatory violations relating to activities under Byproduct Mcterials License |

No. 37-28540-01, 60 fbd. Reg. 21,560 (1995). That license authorized OSC
to possess and use certain byproduct materials under specified conditions at
six facilities in Pennsylvania.' The violations at issue were identified during a !

December 3-18, 1992 NRC inspection in connection with a November 1992 |

l
I ticense No. 37 28540'01 was due to espue on August 31.1995 on December 13,1993, oSC requested that.

bcena be sernuated and replaced with hulividual bcenses issued to the facihtws manrd as locanons or use on
that beense. on August 24.1994,1acense No. 37 285 4 01 was ternunated and the agency subsequentiv issued
separate twenses for the sia facilities. Sie 60 Fed. Reg. at 21.560
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radiation misadministration incident at OSC's Indiana (Pennsylvania) Regional
Cancer Center (IRCC), and December 8,1995 inspections of OSC facilities in

!

Exton and Lehighton, Pennsylvania. His proceeding was convened in response
3

to OSC's May 18,1995 request for a hearing regarding the civil penalty order.
.

. By filing dated Ibbruary 12, 1996, OSC and the Staff ask that we approve |
a settlement agreement they have provided and dismiss this proceeding. Reir ;

request is part of a motion filed jointly by the parties in this proceeding and the 1

pending Radiation Oncology Center at Marlton (ROCM) adjudication, Docket ;

No. 030-032493-CivP. In the Radiation Oncology Center proceeding, Licensec |
Radiation Oncology Center at Marlton (ROCM) challenges an April 24, 1995
Staff order imposing a civil penalty in the amount of $80,000 for alleged
regulatory violations regarding radiation safety activities identified during a
Itbruary 1993 inspection of ROCM's Mariton, New Jersey facility. See 60
lid. Reg. 21,570 (1995). Although the alleged regulatory violations involved in
the two proceedings are different. OSC and ROCM share common ownership
and the Staff's inspec;fon and enforcement activities that resulted in the separate
April 1995 civil penalty orders against OSC and ROCM had their genesis in the

. November 1992 IRCC misadministration inciden:.
Based on a review of the proposed joint settlement agreement by ali Board

members in both cases, on Ftbruary 20,1996, the Board Chairmen for the two
proceedings held a telephone conference with all the parties to discuss the terms
of paragraph 12 of the joint agreement regarding changes to the agreement as
well as various minor typographical revisions. As a result of that conference, on
Ibbruary 27,1996, the parties submitted a revised joint settlement agreement.

Under the terms of the revised settlement agreement, which is applicable ,

to both the Oncology Services Corporation and Radiation Oncology Center |

proceedings, OSC and ROCM agree to pay a single ci<il penalty totaling
$140,000. %e agreement also sets forth a schedule for paying this penalty '

in twelve equal monthly installments, with interest and administrative charges.
In consideration of payment of the civil penalty, the Staff agrees not to take
any further enforcement action against either OSC or ROCM based on any of 1

the facts or violations related to various specified investigations and inspections ;

that provided the basis for the Staff's April 1995 civil penalty orders. '

Pursuant to section 81 and subsections (b) and (o) of section 161 of the 1

Atomic Energy Act of 1954, 42 U.S.C.15 2111, 2201(b), 2201(o), and 10 |

C.F.R. 5 2.203, we have reviewed the parties' revised joint settlement accord j
to determine whether approval of the revised agreement and termination of |

this proceeding is in the public interest. Based on that review, and according
due weight to the position of the Staff, we nave concluded that both actions
are consonant with the public interest. Accordingly, we grant the parties *
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ijoint motion to approve the settlement agreementi as revised, and dismiss th s |
proceeding.8 :

'

, ;

. :
For. the foregoing reasons,' it is, this twenty-eighth' day of March ,1996, - J

-

ORDERED that: .
'

l. ' The February 12,1996 joint motion of the parties is granted and we - >

.

opprove their Itbruary 27,1996 " Joint Settlement Agreement," which is attached - t

- to and incorporated by reference in this Memorandum and Order. i
2. This proceeding is dhmissed. . i

i

THE ATOMIC SAFETY AND'
LICENSING BOARD

i

' G. Paul Bollwerk. III, Chairman
ADMINISTRATIVE JUDGE -

..

#
#

George C. Anderson
.

'ADMINISTRATIVE JUDGE

;

y A. Dixon Callihan - j_ _ ,

ADMINISTRATIVE JUDGE <

1

1
'

Rockville, Maryland
March 28.1996.
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A'ITACliMENT 1.

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISS|ON

in the Matter of Docket No. 030-31765-CivP

(ASLBP No. 95-708-01-CivP)
(EA 94-006)

(Byproduct Material
License No. 37-28540-01)

!-
'

ONCOLOGY SERVICES CORPORATION

-

in the Matter of Docket No. 030-32493-CivP,

(ASLBP No. 95-709-02-CivP),

(EA 93-072)
(Byproduct Materia

License No. 29-28685-01)
RADIATION ONCOLOGY CENTER AT

MARLTON
. _ .

JOINT SETTLEMENT AGREEMENT

On May 31,1994, the staff of the Nuclear Regulatory Commission (Staff)
issaed a Notice of Violation and Proposed imposition of Civil Penalties (OSC-
NOV) to Oncology Services Corporation (OSC). Also on May 31,1994, the |

; Staff issued to the Radiation Oncology Center at Marlton (ROCM) a Notice of
Violation and Proposed Imposition of Civil Penalty (ROCM-NO'.'). Both OSC
and ROCM share common ownership. On August 31, 1994, both OSC and
ROCM i led responses to the respective NOVs, admitting some of the violations |
and denyieg others. " Response of Oncology Services Corporation to Notice of |
Violation and Proposed Imposition of Civil Penalties and Answer to a Notice
of Violation," " Response of Radiation Oncology Center at Marlton to Notice !

4

of Violation and Proposed Impositica of Civil Penalty and Answer to a Notice
of Violation," August 31, 1994. Both OSC and ROCM supplemented their
responses on October 4,1994, and on December 1,1994, ROCM provided
additional documentation to the NRC relative to the alleged violations.

After consideration of OSC's and ROCM's responses, the Staff, on April
24, 1995, issued an " Order Imposing Civil Monetary Penalties - $280,000"

%

i

y + . _ _ _ . _ _ _ _ - _ _ _ __.



(OSC Order) to OSC and '"An Order imposing a Civil Monetary Penalty -
$80,000" (ROCM Order) to ROCM. Oncology Services Corp., Harrisburg, PA:
Order imposing Civil hionetary Penalties, 60 Rd. Reg. 2l.560 (May 2,1995);
Radiation Oncology Center at Afarlton, Afarlton, New Jersey; Order imposing
a Civil Afonetary Penalty, 60 Fed. Reg. 21,570 (May 2,1995).

Both ROCM and OSC requested hearings on May 18,1995. On May 30,
1995, separate Atomic Safety and Licensing Boards were designated. Oncology
Services Corporation Harrisburg, Pennsylvania: Establishment ofAtomic Safety
and Licensing Board, 60 I;cd. Reg. 29,901 (June 6,1995); Radiation Oncology
Center at Starlton, Afarlton, New Jersey Establishment of Atomic Safety and
Licensing Board, 60 Fed. Reg. 29,901 (June 6,1995).

The Staff, OSC, and ROCM, agree that it is in their respective interests and in
the public interest to settle these enforcement actions and agree to the following
terms and conditions:

1. OSC and ROCM withdraw their respective requests for hearings.
2. OSC and ROCM agree to pay a single civil penalty in the amount

of $140,000.00 in* twelve (12) equal monthly installments in accordance with
e paragraph 6 of this Settlement Agreement. In the event that payment is not

suceived by the fifteenth of the month, in accordance with paragraph 6, the
Staff will provide written notice of such fact via facsirnile transmission to
the attention of Marcy L. Colkitt, General Counsel, at (412) 463-3569, with

'

a conforming copy sent,via express mail to the Offices of Marcy L. Colkitt,176
Timbersprings Lane, Indiana, Pennsylvania 15701 and lies Cooper, Williamson,
Riedberg & Jones, One Norwegian Plaza, Pottsville, Pennsylvania 17901. A
printed facsimile transmission report from an NRC facsimile machine is proof of
the provision of such notice. In the event of a change of facsimile number, OSC
and ROCM agree to promptly inform the Staff in writing of any such change
and provide the new facsimile number. Any notice sent v'ia fxsimile prior to I
the Staff's receipt of such notification of a change of facsimile number will bc |
deemed to be in compliance with the notice requirements of this paragraph. 1

3. If any installment remains unpaid for a period of thirty (30) days or
more, provided the Staff has given the requisite notice to OSC and ROCM in
accordance with the procedures described in paragraph 2 the Staff may, in its
discretion, consider this Settlement Agreement as materially breached. In the
event of a material breach of this Settlement Agreement, the full amount of the j

civil penalties imposed on OSC, $280,000.00 (plus interest and administrative ;
icharges, less any payments already made hereunder), will become due. In this

event, OSC agrees to waive any right to contest or seek review of the imposition
of the civil penalties before the NRC or in any court. Also,4 the event of a i

material breach of this Settlemen,t Agreement, the full amount e civil penalty )
imposed on ROCM, $80,00000 (plus interest and administ .e charges, less
any payments already made hereunder), will become due.1 .nis event, ROCM
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further agrees to waive any right to contest or seek review of the imposition of
the civil penalty before the NRC or in any court.

4. In consideration of the payment of a civil penalty as set forth in
paragraph 2 of this Settlement Agreement and in light of the fact that OSC
no longer holds License No. 37-28540-01 and the corrective actions taken at
the facilities formerly named on License No. 37 28540-01, the Staff agrees not
to take any further enforcement action against OSC and all former and present
shatcholders, directors, officers, and agents (all of whom are referred to by, and
included in the definition of, the term "OSC" as used throughout this Agreement)
based on the facts or violations cited in the NOV-OSC, any matter within the

.

i

scope of the Incident investigation Team's (IIT) investigation, as documented
in the !!T report, NUREG-1480, and any matter within the scope of the Office
of Investigations * (01) investigatic . as documented in Investiytion Report No. j

192-060R, dated May 25,1994, including any document within the scope of
the subpoenas issued by 01 in connection with its investigation.

5. In addition, in consideration of the payment of a civil penalty as set
forth in paragraph 2 of this Settlement Agreement and in light of the corrective !
actions taken by ROCM, the Staff agrees not to take any further enforcement j

action against ROCM and all former and present shareholders, directors, officers. |
and agents (all of whom are referred to by, and included in the definition

,

of, the term "ROCM" as used throughout this Agreement) based upon the !

facts or violations cited in the NOV-ROCM, any matter within the scope of 1
the inspection conducted from February 2-March II,1993, documereed in 1

Ittspection Report No. 030 32493/93-001, and any matter within the scope of
Ol's invest;gation, as documented in Investigation Report No. 1-93-030, dated
September 3,1993.

6. OSC and ROCM agree to make payments in twelve (12) equal monthly i
'

installments. The first payment is to be received thirty days after this Settlement
Agreement has become final agency action (unless such day falls on a Saturday,
Sunday or federal holiday, in which case payment is to be received by the
next business day), plus interest on the unpaid principal balance accruing at the i

rate of 5 percent per year, as well as an administrative charge of $10.00 per
month. Subsequent payments shall be received by the fifteenth day of each month
thereafter, Payments shall be made payable to the United States Treasury and
received at the address below continuing until the principal sum and all interest
and other charges assessed under the provisions of this Settlement Agreement
have been fully paid. Payment. will be mailed to the following address-

U.S. Nuclear Regulatory Commission i

Office of Enforcement
ATIN: James I ieberman , |
Mail Stop 07H5
Washington, D.C. 20555
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!he following is a schedule of monthly installments:
'

Payment . Payment Total Interest Admin. Prinelpal Remaining i

Number Date Payment Amount Amount ' Amount Balance -

-

Beginning balance 140,000.00
1 12,000.00 583.33 - 10.00 11,406.67 128,593.33 '

2' 12,000.00 535.81 10.00 11,454.19 117,139.14 -

3 12,000.00 488.08 10.00 11,501.92 105,637.22 ',

4' 12,000.00- 440.16 10.00 11,549.84 94,087.37 |

5 12 000.00 392.03 10.00 11,597.97 82,489.40_
,

6' 12,000.00 343.71 10.00 11,646.29 70,843.11
.

7 12,000.00 295.18 10.00 11,694.82 59,148.29 !

8 12,000.09 246.45 10.00 11,743.55 47,404.74
9, 12,000.00 197.52 10.00 11,792.48 35,612.26 _;

10 12,000.00 148.38 10.00 11,841.62 23,770.65
11. 12,000.00 99.04 10.00 - 11,890.96 11,879.69,

12 .I1,939.19 49.50 10.00 11,879.69 0.00 ;

ITOTAL I43,939.19 3,819.19 120.00 140,000.00

7. In the event of a material breach of this Settlement Agreement, OSC and
ROCM agree to pay all reasonable collection costs, court costs, and attorney's i

fees incurred by the Nuclear Regulatory Commission and/or the United States for ]
any appropriate collection actions taken by the Nuclear Regulatory Commission '

and/or the United States. However, in no event will these costs exceed 5%
_

($18,000) of the total civil penalties imposed by the Staff's April 24, 1995
Orders.

8. Failure or failures by the Staff to exercise any right in this Settlement
Agreement with respect to a material breach shall not be construed as a waiver
of its right to exercise the same or any other right at any time thereafter. |

9. With the exception of challenging the receipt of the requisite notice I

described in paragraph 2, in the event of a material breach of this Settlement
Agreement, both OSC and ROCM do hereby authorize and empower a United
States Attorney, any of his or her assistants, or any attorney for or on behalf of
the NRC or the United States to enter and confess judgment against OSC and
ROCM for the imposed civil penalties in the amount of $280,000 against OSC
and $80,000 against ROCM, with interest as described in paragraph 6, less
payments actually made (such payments will be apportioned equally between
OSC and ROCM), in any court of record, Federal or State; to waive the issuance j,

and service of process upon both OSC and ROCM in any suit on the obligation; 1

to waive any venue requireiherit in such suit; to release all errors which may
intervene in entering upon such judgment or in issuing any execution thereon;

i
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and to consent to immediate execution on said judgment. Both OSC and ROCM

q do hereby ratify and confirm all that said attorney may do by virtue hereof.
10. The Staff, OSC, and ROCM agree that this Settlement Agreement j

shall not constitute and shall not be construed to constitute any admission or j

admissions in any regard by either OSC or ROCM of any matters set forth by
the NRC in either the NOV-OSC or NOV-ROCM. !

|11. The Staff, OSC, and ROCM also agree that the matters upon which
the NOVs were based have not been resolved as a result of this Settlement i

Agreement. His Settlement Agreement shall not be relied upon by any person i

or other entity as proof or evidence of any of the matters set forth in the NOVs. |
12. Ihr good cause shown, the Staff may, in writing, extend the time to

complete any action set forth in any provision of this Settlement Agreement.
13. He parties agree and understand that this Settlement Agreement is only

binding on the NRC, OSC, and ROCM, and only relates to NRC's authority to
'

take civil enforcement action. This Settlement Agreement shall be binding upon
the legal representatives, successors and assigns of each of the parties hereto.

14. The Staff,' OSC, and ROCM shall jointly move the Atomic Safety
and Licensing Boards designated in the above-captioned proceedings for orders
approving this Settlement Agreement and terminating the proceedings

In Witness Whereof, the parties have caused this Settlement Ag:ecuent to
be executed by their authorized representatives.

FOR ONCOI OGY SENICES CORPORATION FOR TIIE NRC STAFF
AND RADIATION ONCOLOGY CENTER
AT MARLTON |

l

Marcy L. Colkitt Marian L. Zobler
Secretary and General Counsel Counsel for NRC Staff
for Oncology Services Corporation
and Secretary and General Counsel
for Radiation Oncology Center at Marlton Richard G. Bachmann

Counsel for NRC Staff

Dated at Rocktille, Maryland,
this 20th day of libruary 1996.

.
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UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION |
<

~

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

1 ,
'

Charles Bechhoefer, Chairman +

Dr. James C. Lamb lli
Lester S. Rubenstein

.

*

In the Matter of Docket No. 30-32493-CivP

(ASLBP No. 95 709-02-CivP)
(EA 93 072)

_ (Byproduct Materials
I License No. 29-28685-01)
,

RADIATION'ONDOLOGY CENTER

AT MARLTON (ROCM)
(Mariton, New Jersey) March 28,1996

The Licensing Board approves ajoint settlement agreement governing both

; this civil penalty proceeding and a related proceeding and terminates this
proceeding. (Simultaneously, the Licensing Board in the other civil penalty
proceeding approved the joint agreement with respect to that proceeding. See
LBP-96-3,43 NRC 93 (1996).i

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Terminating Proceeding)

'

On April 24,1995, the NRC Staff issued an Order imposing Civil Penalty
to Radiation Oncology Center at Marlton (ROCM or Liconsee). 'lhe Order
sought a civil monetary penahy-bf $80.000 for a violation consisting of a failute
to ensure that radiation safety activities were performed in accordance with

i

i
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approved procedures and regulatory requirements in the daily operation of the
Licensee's byproduct materials program.

Concurrently, on April 24,1995, the NRC Staff s,lso issued an Order imposing
a $280,000 civil penalty on Oncology Service Corporation (OSC). The Orders
in the ROCM and OSC proceedings, respectively, are related in that, although

' based on different violations, the facilities have common ownership and each
violation for both facilities stems from inspections conducted as a result of
a November 1992 misadministration incident at OSC's Indiana, Pennsylvania
Regional Cancer Center.

ROCM and OSC filed respective hearing requests in the two proceedings.
'Ihis Board granted ROCM's hearing request and issued a Notice of Hearing on
June 7,1995 (60 Fed. Reg. 31,332 (June 14,1995)). Following our approval of
issues for litigation in a Prehearing Confe4ence Order dated D "::mber 20,1995.
LBP-95-25,42 NRC 237, the parties in both the proceedings on February 12, -

1996, submitted a joint motion for approval of a settlement agreement.
Ibliowing a telephone conference on February 20,1996, between the chair-

men of both Licensing Boards and parties' representatives, the parties on Febru-
ary 27 submitted a revised joint settlement agreement reflecting matters discussed

. during that conference (particularly 112, concerning changes to the agreement).
The revised agreement, as the earlier version, called for a payment of $140,000
to NRC, together with a schedule for payments. The Staff agreed not to take any

further enforcement act_ ion against either ROCM or OSC, based on any facts ori

violations derived from the various inspections and investigations that provided
the basis for the Staff's April 24,1995 civil penalty orders.

Any settlement agreement between ROCM and the Staff is subject to approval
by this Board.10 C.F.R. 5 2.203. In doing so. we must accord due weight to
the position of the Staff. In the agreement, the Staff states that it is in the public
interest (as well as its own) to settle the two enforcement actions, based on the
terms set forth. We see no reason to disagree.

Based on sections 81 and 161(b) and (o) of the Atomic Energy Act of 1954,
as amended,42 U.S.C.15 2111,2201(b), and 2201(o), and 10 C.F.R. 6 2.203, we
have reviewed N revised joint settlement agreement and agree that its approval,
and termination of this proceeding, is in the public interest.

Accordingly, it is, this 28th day of March 1996, ORDERED:
1. The February 12,1996 joint motion of the parti:s is granted and the

revised libruary 27,1996 " Joint Settlement Agreement" (attached to and
incorporated by reference herein)is hereby approved.

t

. . . -
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' 2. -. 'Ihis proceeding is terr |nated.*
,

THE ATOMIC SATETY AND
LICENSING BOARD

' Charles Bechhoefer, Chairman

ADMINISTRATIVE JUDGE
..

) Lester S. Rubenstein

; ADMINISTRATIVE JUDGE

James C. Lamb Ill .

,
ADMINISTRATIVE JUDGE

'

- Rockville, Maryland,
.. March 28,1996

,

~

L
,

..

,

!

. , -

'See LSP43. 43 NRC 93 09%t for similar wder sernunating OSC proceeding.
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ATTACHMENT I

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION '

in the Matter of Docket No. 030-31765-CivP

(ASLBP No. 95 706-01-CivP)
(EA 94-006)

(Byproduct Material

License No. 37-28540-01)

ONCOLOGY SERVICES CORPORATION
.

in the Matter of Docket No. 030-32493-CivP

(ASLBP No. 95-709-02-CivP)
*

(EA 93-072) ;

(Byproduct Material

License No. 29-26685-01)
RADIATION ONCOLOGY CENTER AT

MARLTON,

-

JOINT SETTLEMENT AGREEMENT
!

.

On May 31.1994, the staff o.f the Nuclear Regulatory Commission (Staff)
issued a Notice of Violation and Preposed Imposition of Civil Penalties (OSC-
NOV) to Oncology Services Corporation (OSC). Also on May 31,1994, the
Staff issued to the Radiation Oncology Center at Marlton (ROCM) a Notice of
Violation and Proposed Imposition of Civil Penalty (ROCM-NOV). Both OSC
and ROCM share common ownership. On August 31, 1994, both OSC and
ROCM filed responses to the respective NOVs, admitting some of the violations

,

and denying others. " Response of Oncology Services Corporation to Notice of
Violation and Proposed Imposition of Civil Penalties and Answer to a Notice

1

of Violation," " Response of Radiation Oncology Center at Marlton to Notice
of Violation and Proposed Imposition of Civil Penalty and Answer to a Notice
of Violation," August 31, 1994. Both OSC and ROCM supplemented their
responses on October 4,1994, and on December 1,1994, ROCM provided
additional documentation to the NRC relative to the alleged violations.

'

After consideration of OSC's and ROCM's responses, the Staff, on April 24,
1995 issued an " Order imposing Civil Monetary Penalties - $280,000"
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(OSC Order) to OSC and "An Order imposing a Civil Monetary Penalty -
$80,000" (ROCM Order) to ROCM. Oncology Services Corp., Harrisburg, PA:
Order Imposing Civil Afonetary Penalties,60 Fed. Reg. 21,560 (May 2,1995);
Radiation Oncology Center at Afarlton, Marlton, New Jersey; Order imposi,.g
n Civil Monetary Penalty, 60 Fed. Reg. 21,570 (May 2,1995).

Both ROCM and OSC requested hearings on May 18,1995. On May 30,
1995, separate Atomic Safety and Licensing Boards were designated. Oncology
Services Corporation. Harrisburg, Pennsylvania: Establishment ofAtomic Safety
and Licensing Board, 60 Fed. Reg. 29,901 (June 6,1995); Radiation Oncology
Center at Marlton, Marlton, New Jersey: Establishment of Atomic Safety and
Licensing Board, 60 Fed. Reg, 29,901 (June 6,1995).

'Ihe Staff, OSC, and ROCM, agree that it is in their respective interests and in
the public interest to settle these enforcement actions and agree to the following
terms and conditions:

1. OSC and ROCM withdraw their respective requests for hearings.
2. OSC and ROCM agree to pay a single civil penalty in the amount

of $140,000.00 in twelve (12) equal monthly installments in accordance with
- paragraph 6 of this Settlement Agreement. In the event that payment is not
received by the fifteenth of the month, in accordance with paragraph 6, the
Staff will provide written notice of such fact via facsimile transmission to

' the attention of Marcy L. Colkitt, General Counsel, at (412) 463-3569, with
a conforming copy sent via express mail to the Offices of Marcy L. Colkitt,176
Timbersprings Lane, In'di'ana, Pennsylvania 15701 and lies Cooper, Williamson,
firiedberg & Jones, One Norwegian Plaza, Pottsville, Pennsylvania 17901. A
printed facsimile transmission report from an NRC fxsimile machine is proof of
the provision of such notice. In the event of a change of facsimile number, OSC

.

and ROCM agree to promptly inform the Staff in writing of any such change j
and provide the new facsimile number. Any notice sent via facsimile prior to
the Staff's receipt of such notification of a change of facsimile number will be

'

deemed to be in compliance with the notice requirements of this paragraph. i
3. If any installment remains unpaid for a period of thirty (30) days or I

more, provided the Staff has given the requisite notice to OSC and ROCM in
accordance with the procedures described in paragraph 2, the Staff may, in its
discretion, consider this Settlement Agreement as materially breached. In the
event of a material breach of this Settlement Agreement, the full amount of the |

eivil penalties imposed on OSC, $280.000.00 (plas interest and administrative |

charges, less any payments already made hereunder), will become due, in this
event. OSC agrees to waive any right to contest or seek review of the imposition |
of the civil penalties before the NRC or m any court. Also, in the event of a l

material breach of this Settlement Agreement, the full amount of the civil penalty I

imposed on ROCM, $80,000.00 (plus interest and administrative charges, less |
any payments already made hereunder), will become due. In this event, ROCM l
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further agrees to waive any right to contest or seek review of the imposition of
the civil penalty before the NRC or in any court.

4. In consideration of the payment of a civil penalty as set forth in
paragraph 2 of this Settlement Agreement and in light of the fact that OSC
no longer holds License No. 37 28540-01 and the corrective actions taken at
the facilities formerly named on License No. 37-28540-01, the Staff agrees not
to take any further enforcement action : gainst OSC and all former and present
shareholders, directors, officers, and agents (all of whom are referred to by, and
included in the defmition of, the term "OSC" as used throughout this Agreement)
based on the facts or violations cited in the NOV-OSC, any matter within the '

scope of the Incident Investigation Team's (IIT) investigation, as documented
,

in the IIT report, NUREG-1480, and any matter within the scope of the Office
of Investigations' (OI) investigation. as documented in Invest:gmion Report No.
|-92-060R, dated May 25, 1994, including any document within the scope of
the subpoenas issued by OI in connection with its investigation.

5. In addition, in consideration of the payment of a civil penalty as set
forth in paragraph 2 of this Settlement Ayeement and in light of the corrective
actions _taken by ROCM, the Staff agrees not to take any further enforcement
mtion against ROCM and all former and present shareholders, directors, officers,
and agents (all of whom are referred to by, and included in the definition )
of, the term "ROCM" as used throughout this Agreement) based upon the i
facts or violations cited in the NOV-ROCM, any matter within the scope of
the inspection conducTeffrom February 2-March II,1993, documented in
Inspection Report No. 030-32493/93-001, and any matter within the scope of
Ol's investigation, as documented in Investigation Report No. 1-93-030, dated
September 3,1993.

6. OSC and ROCM agree to make payments in twelve (12) equal monthly
installments. The first payment is to be received thirty days after this Settlement

;

Agreement has become final agency action (unless such day falls on a Saturday, !

Sunday or federal holiday, in which case payment is to be received by the
next business day), plus interest on the unpaid principal balance accruing at the
rate of 5 percent per year, as well as an administrative charge of $10.00 per
month. Subsequent payments shall be received by the fifteenth day of each month
thereafter. Payments shall be made payable to the United States Treasury and
received at the address below continuing until the principal sum and all interest
and other charges assessed under the provisions of this Settlement Agreement
have been fully paid. Payments will be mailed to the following address:

U.S. Nuclear Regulatory Commission
Office of Enforcement
ATTN: James Lieberman

* '
Mail Stop - 07115
Washington, D.C. 20555
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. Ihe following is 'a schedule of monthly installments:
'

,

', Payanent Payanent Total Interest Admin. Principal . Remaining
Number ' Date Payment ' Amount Amount Amount -Balance ;

Beginning balance '
. .

11,406.67 128,593.33
140,000.00

I. 12.000.00 583.33 10.00
2 12,000.00 ~ 535.81- 10.00 11,454.19 117,139.14
3- 12,000.00 488.08 10.00 - .11,501.92.105,637.22
4 12,000.001 440,16 10.00 11,549.84 94,087.37

'5 12,000.00 392.03 10.00 11,597.97 82,489.40
6 12,000.00 343.71 .10.00 11,646.29 70,843.11
7 12,000.00 295.18 10.00 11,694.82. 59,148.29

'

8 -12,000.00 246.45 10.00 11,743.55 47,404.74
9 12.000.00 197.52- .10.00 11,792.48 35,612.26

10 12,000.00 148.38 10.00 11,841.62 23,770.65
~l1 - .

12,000.00- 99.04 10.00 11,890.96 11,879.69
12~ l1,939.19' 49.50 10.00 - 11,879.69 0.00 - ;

~

- f0TAL 143,939.19 3,819.I9 120.00 140,000.00 -i'

7, in the event of a material breach of this Settlement Agreement OSC and
ROCM agree to pay all reasonable collection costs, court costs, and attorney's
fees incurred by the Nuclear Regulatory Commission and/or the United States for -
any appropriate collection actions taken by the Nuclear Regulatory Commission
and/or the United States. However, in no event will these costs exceed 5%
($18,000) of the total civil penalties imposed by the Staff's April 24, 1995

_

Orders.
8. Failure or failures by the Staff to exercise any right in this Settlement

: Agreement with respect to a material breach shall not be construed as a waiver
of its right to exercise the same or any other right at any time thereafter.

9.' With the exception of challenging the receipt of the requisite notice
- described in paragraph 2, in the event of a material breach of this Setdement
Agreement, both OSC and ROCM do hereby authorize and empower a United

.

1States Attorney, any of his or her assistants, or any attorney for or on behalf of
the NRC or the United States to enter and confess judgment against OSC and
ROCM for the imposed civil penalties in the amount of $280,000 against OSC
and $80,000 against ROCM, with interest as described in paragraph 6, less
payments actually made (such payments will be apportioned equally between
OSC and ROCM), in any court of record, Federal or State; to waive the issuance
and service of process upon both OSC and ROCM in any suit on the obligation; .

to waive any venue requirement in such suit; to release all errors which may
intervene in entering upon such judgment or in issuing any execution thereon; ,

,
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and to consent to immediate execution on said judgment. Both OSC and ROCM
do hereby ratify and confirm all that said attorney may do by virtue hereof.

10. The Staff, OSC, and ROCM agree that this Settlement Agreement
shall not constitute and shall not be construed to constitute any admission or
admissions in any regard by either OSC or ROCM of any matters set forth by
the NRC in either the NOV-OSC or NOV-ROCM.

11. The Staff, OSC, and ROCM also agree that the matters upon which I

the NOVs were based have not been resolved as a result of this Settlement
Agreement. This Settlement Agreement shall not be relied upon by any person |

er other entity as proof or evidence of any of the matters set forth in the NOVs.
'

12. For good cause shown, the Staff may, in writing, extend the time to
complete any action set forth in any provision of this Settlement Agreement.

.

13. The parties agree and understand that this Settleinent Agreement is only
binding on the NRC, OSC, and ROCM, and only relates to NRC's authority to
take civil enforcement action. This Settlement Agreement shall be binding upon
the legal representatives, successors and assigns of each of the parties hereto,

14. The Staff OSC, and ROCM shall jointly move the Atomic Safety
and Licensing Boards designated in the above-captioned proceedings for orders
approving this Settlement Agreement and terminating the proceedings. j

In Witness Whereof, the parties have caused this Settlement Agreement to !
be executed by their authorized representatives.

|

FOR ONCOLOGY SERVICES CORPORATION . FOR THE NRC STAFF
AND RADIATION ONCOLOGY CENTER
AT MARLTON

Marcy L. Colkitt Marian L. Zobler
Secretary and General Counsel Counsel for NRC Staff
for Oncology Services Corporation !
ar.d Secretary and General Counsel |

for Radiation Oncology Center at Marlton Richard G. Bachmann
Counsel for NRC Staff

Dated at Rockville, Maryland,
this 20th day of Itbruary 1996.

l

. . -
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UNITED STATES OF AMERICA :
NUCLEAR REGULATORY COMMISSION

f OFFICE OF NUCLEAR REACTOR REGULATION t

;
;

William T. Russell, Director

in the Matter of Docket No. 50-029,

1 ?

YANKEE ATOMIC ELECTRIC I

' - COMPANY :

(Yankee Nuclear Power Station) March 18,1996
'

.

!

' he Director of the Office of Nuclear Reactor Regulation denies a supple- !

mental petition dated libruary 9,1996, filed with the Nuclear Regulatory Com- |

mission by Citizens Awareness Network and New England Coalition on Nuclear
"

Pollution. He supplemental petiticn requests that the Commission: (1) reverse ;

the February 2.1996 decision of the NRC Staff on the emergency aspects of a '

i January 17, 1996 petition filed pursuant to 10 C.F.R. 6 2.206, and (2) require
Yankee Atomic Electric Company to cease six unlawful decommissioning activ- -

ities and to direct the Staff to cease approving or acquiescing to such unlawful
' decommissioning activities. By Order dated February 15,1996 the Commis-
i sion declined to reverse the libruary 2,1996 decision of the NRC Staff on the i

emergency aspects of the January 17,1996 petition, and directed the NRC Staff,

to address the arguments advimced by Petitioners at page 13 of the supplemental
petition in a supplementary section 2.206 decision. i

.,

De Director denied the request to prohibit the conduct of six activities ,

identified at page 13 of the supplemental petition because they are perrnissible,
prior to approval of a decommissioning plan, under the pre-1993 interpretation;

of the NRC's decommissioning regulations, and thus under Citizens Awareness
Network inc. v. U.S. Nuclear Regulatory Commission and Yankee Atomic,

Electric Co.,59 F.3d 284 (1st Cir.1995).
1
,

d
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SUPPLEMENTAL DIRECTOR'S DECISION j
UNDER 10 C.F.R. 5 2.206 .i

i

L - INTRODUCTION

On January 17,1996, Citizens Awareness Network and New England Coali-
tion on Nuclear Pollution (Petitioners) submitted an " Emergency Motion for j
Compliance with Circuit Court Opinion" (petition). Petitioners requested that |

the United States Nuclear Regulatory Conunission (NRC or Commission) take
]

action with respect to activities conducted by Yankee Atomic Electric Com- '

pany (YAEC or Licensee) at the Yankee Nuclear Power Station in Rowe, Mas- ,

sachusetts (Yankee Rowe or the facility). In particular, Petitioners requested that i

the NRC comply with Citi:. ens Awareness Network Inc. v. United States Nuclear |
Regulatory Commission and Yankee Atomic Electric Co.,59 F.3d 284 (lst Cir. ;

1995) (CAN v. NRC), and that the Commission immediately order YAEC not
to undertake and t,he Staff not to approve, and YAEC to cease, further major i

dismantling activities or other decommissioning activities, unless such activities i
'

are necessary to ensure the protection of occupational and public health and
safety. Petitioners requested that the Commission prohibit five of nine ac;ivities |
that the Licensee proposed to conduct prior to approval of a decommissioning j

plan, which activities were evaluated by the Staff in a letter dated November 2,
1995.

.
- ;

By letter dated Rbruary 2,1996, the NRC Staff declined to take emergency I

Iaction to prohibit the Licensee's shipment 'of low-level radioactive waste, and
found that Petitioners' request to prohibit four other activities was moot.

By a supplemental petition, Petitioners requested the Commission to reverse
the NRC Staff's Rbruary 2,19% decision on the emergency aspects of the
petition, and contended that the Staff had implicitly approved six additional
activities, which the Licensee identified for the first time as under consideration
in its January 29,1996 response to the petition, although the activities are not
minor alterations to the facility. (A seventh activity was mentioned, but not
contested). See Citizens Awareness Network's and New England Coalition on
Nuclear Pollution's Motion for Exercise of Plenary Commission Authority to
Reverse NRC Staff 2.206 Opinion (libruary 9,1996).

By Order dated February 15,1996, the Commission directed the Licensee to
provide the NRC with at least 2 weeks' advance notice before engaging in any
of the seven new activities identified at page 13 of the supplemental petition,
and directed the Staff to address the arguments advanced by Petitioners at page
13 of the supplemental petition in a supplementary 10 C.F.R. 5 2.2% decision.

. . -

|
!
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By letter dated libruary 16,1996, the Licensee notified the NRC Staff and
Petitioners that YAEC intended to commence five activities between March 1,
1996, and March 25,1996.

On February 22,1996, the Staff issued a Director's Decision (DD-96-1,43
NRC 29) on the petition as a whole. The Staff denied Petitioners' request to
prohibit the Licensee's shipments of low-level radioactive waste, and found four
other activities contested by Petitioners to be moot.

By letter dated Rbruary 27,1996, the NRC Staff requested the Licensee to
supply information regarding the seven activities identified by the supplemental
petition, plus information regarding four other activities identified as ongoing
in the Licensee's January 29, 1996 response to the petition. The Licensee
responded by letter dated Rbruary 28, 1996, providing information regarding
the eleven activities plus an additional activity, removal of the spent fuel pool
upender. Three activities were ongoing, and the remaining nine were scheduled
to commence between March I,1996 and April 22,1996.

By letter dated March 1,1996, the Staff notified the Licensee that three
activities scheduled to commence March I,1996, are permissible, before
approval of a decommissioning plan, under the pre-1993 interpretation of
the Commission's decommissioning regulations, and thus, that there was no
reason to take emergency action to prevent YAEC from starting or to order
discontinuance of the ongoing activities. Additionally, the Staff found no health
or safety reason for immediate NRC action.

The Staff has evaliiit'ed the six ongoing and planned activities contested
by the supplemental petition and the five additional activities identified in the
Licensee's letters of January 29, 1996, February 16, 1996, and Rbruary 28,
1996. Two activities, removal of miscellaneous equipment outside the vapor
container bioshield wall and preparation for decontamination' of the main
coolant system (removal of spool pieces) were completed in Rbruary 1996.
For the reasons discussed below, the Staff has concluded that the activities are

permissible, prior to approval of a decommissioning plan, under the pre-1993
interpretation of the Commission's decommissioning regulations. Accordingly,
Petitioners' request that the NRC prohibit YAEC from undertaking or continuing
the six contested activities identified at page 13 of the supplemental Motion is
denied.

. . -

' Decontanunauon as a nuclear plant is the Rushmg of pipes, pumps, pressure vessets. etc., with Runds to remove
raatenals that are sontaminaard with ra&auon from the inner surfaces of these components.

I
'

i11



.- - . - -. -- . .. .-- - . . . . -

>

t'

IL BACKGROUND
,

As explained in detail in DD.96-1, Petitioners sought judicial review of i

certain NRC actions, related to the Licensee's Component Removal Project ;

(CRP). Petitioners challenged the CRP as an impermissible activity, before the
approval of a decommissioning plan, under the pre-1993 interpretation of the *

Commission's decommissioning regulations. .

On July 20,1995, the United States Court of Appeals held, in part, that the t

Commission had:
(1) failed to provide an opportunity for hearing to CAN,

as required by section 189 of the Atomic Energy Act, in connection with the
Commission's decision to permit the CRP decommissioning activities; and (2)
changed its pre-1993 interpretation of its decommissioning regulations without
notice to the public and in violation of the Administrative Procedure Act. CAN t

v. NRC, 59 F.3d at 291-92, 292-93. He court remanded the matter to the
.

Commission for proceedings consistent with the court's opinion. !

He Commission implemented CAN v. NRC, in part, by issuing CLI-95-
14,42 NRC 130 (1995).

In CL1-95-14, the Commission rein;tated its pre-
1993 interpretation of its decommissioning policy, required the issuance of
a notice of opportunity for an adjudicatory hearing on the Yankee Rowe
decommissioning plan,2 held that YAEC may not conduct further " major"
decommissioning activities at Yankee Rowe until approval of a decommissioning
plan after completion of any required hearing, and directed YAEC to inform the
Commission withinl& days of the steps it is taking to come into compliance with
the reinstated interpretation of the Commission's decommissioning regulations.
CLI-95-14, supra.

IIL DISCUSSION
<

A.
The Lleensee's Planned and Ongoing Activities Are Permissible,
Prior to Approval of a Decommissioning Plan, Under the
Commission's Pre 1993 Interpretation of Its Decommissioning {
Regulations, and Thus Are Permissible Under CAN r. NRC and |CL19514

Petitioners contest six of the seven activities they mention in the supplemental
petition on the ground that they do not constitute minor alterations to the facility,

I \
Pursuam to C1.193-14.

a prweedmg was comnenced to offer an opporturury he heanns on the ikw's l

decomnussionmg plan fie Yankee Howe IVutioners sought mtervention and a heanng fly an order daret t farch
Yankee Akutuc 11ectnc Company, IVW2. By Order dated lebruaryI, t996, the Asor've saicry and ljeensing Board demed the request for intervenunn and danussed the proceeding.!

.

i

27, 1996. the Comnussion stayed any
order of the Board insofar as at may have the effect of authorumg deconstusamfung activines that were protubited
peiur so argruval of a decomnussuming plan

;
i12
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and thus are not permissible before approval of a decommissioning plan under
the pre-1993 interpretation of the Commission's decommissioning regulations.
Specifically, Petitioners object to: (1) consolidation of sediment in the reactor
vessel; (2) removal of miscellaneous safety injection building equipment; (3)
insta!!ation of a temporary electrical system; (4) removal of pipe on the exterior
of the vapor container; (5) removal of main coolant system insulation; and (6)
installation of a temporary waste processing system. Petitioners do not object to
decontamination of the main coolant system. The Staff has also evaluated the
following five activities identitled by the Licensee in its letters of I nuary 29, i

19%, February 16,1996, and libruary 28,1996: (1) preparation for decontam-
ination of the main coolant system - removal of spool pieces; (2) removal of
miscellaneous equipment outside the vapor container bioshield wall; (3) removal
of primary auxiliary building tanks; (4) removal of turbine building insulation;
and (5) removal of spent fuel pooi upender.

Under the Commission's pre-1993 interpretation of its decommissioning reg-
ulations, a licensee "may proceed with some activities such as decontamination,
minor component 41isassembly, and shipment and storage of spent fuel if the
activities are permitted by the operating license and/or 650.59" prior to final

;

approval of a licensee's decommissioning plan,2 as long as the activity does not
involve major structural or other changes and does not materially and demonstra-
bly affect the methods or options available for decommissioning or substantially
increase the costs of decommissioning. Long /sland Lighting Co. (Shoreham
Nuclear Power Statiort-11 nit 1), CL1-90-8,32 NRC 201,207 n.3 (1990); long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI 91-2, 33
NRC 61, 73 n.$ (l99|); and Sacramento Municipal Utility District (Rancho
Seco Nuclear Generating Station), CLI-92-2,35 NRC 47,61 n.7 (1992).

Activities such as normal maintenance and repairs, removal of small radioac- |
tive components for storage or shipment, and removal of components similar j

to that for maintenance and repair also were permitted prior to approval of a 1
decommissioning plan under the Commission's pre-1993 interpretation of the
Commission's decommissioning regulations. See NRC Inspection Manual, ch.
2561,106.06 (Issue Date: 03/20/92).4

,

Under the pre-1993 interpretation of the Commission's decommissioning 1
regulations, examples of activities that were conducted at various facilities under '

3 asenent of Conuderanon. " General Reqmrenrnts for Decomnussmnmg Nuclear racihues," $3 led Reg5
24.018,24,025 26 Oune 27, lWl8).

'"l;narnples of modificauons and actmues, that are allowed durmg the post-operanonal phase [the meerval
between permanent shutdown and the NRC's approval of the IJcennee's decomnusuonmg plan] are (8) those

,

!
that could be perfumed under normal mamtenance and repair acoviues. (2) renoval of certain, relauvely sman
radmacuve comp <menis, such as conirohnal dnve mechamsm, control rr.ds. and core internals for disassenMy,
and aeoragt or stupnwnt. (h renoval of monradioacave components and struoures not required for safety m tir
post operatwaal phase, t5) shipnent of reactus fuel crisne, and (6) acuvtues relaied to a te and equipnent radianon
and contarmnanon charactenzation " 14
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a possession-only license, and which the Staff considered permissible before
approval of a decommissioning plan included:

Shoreham'
a. Core borings in biological shield wall

,

b. Core borings of the reactor pressure vessel
c. Regenerative heat exchanger removal and disassembly
d. Various sections of reactor water cleanup system piping cut out and re-

moved to determine effectiveness of chemical decontamination processes
being used

c. Removal of approximately half of reactor pressure ve. sci insulation and
preparation for disposal

f. Removal of fuel support castings and peripheral pieces removed and
shipment offsite for disposal at Barnwell, South Carolina

g. Reactor water cleanup system recirculation holding pump removed and
shipped to James A. FitzPatrick Nuclear Power Plant

h. Control-rod drive pump shipped to Brunswick Nuclear Station
i. One full set of control-rod blade guides sold to Carolina Power and Light

Company
J. Control-rod drives removed, cleaned, and stored in boxes for salvage
k. Process initiated for segmenting and removing reactor pressure vessel

cavity shield blocks
I. Process initiated for removal of instrument racks, tubing, conduits, walk-

,

'

ways, and pipeTrisulation presenting interferences for decommissioning
activities and/or removal of salvageable equipment :.

Fort St. Vrain* |
a. Control rod drive and orifice assemblies and control rods removed from ,

'

core during defueling and shipped offsite for processing or disposal as
low-level waste

b. All helium circulators removed and shipped offsite for disposal
c. Core region constraint devices (internals) removed and approximately

one-half shipped offsite for disposal
d. About 50 core metal-clad reflector blocks (top layer of core) removed

and stored in fuel storage wells
e. Removal of remaining hexagonal graphite reflector elements, defueling

elements, and metal-clad reflector blocks begun i

f. Prestressed concrete reactor vessel (PCRV) top cross-head tendons and
some circumferential tendons detensioned

8 See tener dated December i1.1991. from John D leonard. Jr.. Long Island LJghtmg Company, to LtS. Nuclear
Regulatory Comnumon, tkxket No. 3M2r
"See teuer dated september 4.1992 rrom thmaid M Waremtniurg, Pubhc service Company or Colarmio, to

the U.S Nuclear Reguimory Comnumon. Ihxket No. 50 267.

I14 1
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g. Some detensioned tendons removed from PCRV
h. Work initiated to cut and remove PCRV lirer cooling system piping

presenting interferences to detensioning of PCRV tendons, and
i. Asbestos insulation completely removed from piping under PCRV

in its lette- ' November 2,1995, the NRC Staff identified certain activities,
although not pgosed by the Licensee, which may not be conducted before
reapproval of a decommissioning plan. Rose activities include dismantlement
of systems such as the main reactor coolant system, the lower neutron shield
tank, vessels that have significant radiolof cal cor.tamination, pipes, pumps andi

other such components and the vapor container (containment). The Staff also
identified segmentation or removal of the reactor vessel from its support structure
as a major dismantlement not to be conducted untd after the decommissioning
plan is reapproved.

Upon review of the supplemental petition and the Licensee's letters of Januery
29,1996, Rbruary 16, 1996, and Rbruary 28,1996, the Staff concludes that
the eleven planned and ongoing activities are perm;ssible, prior to approval of a
deconunissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

1. Consolidation of Sediment in the Reactor Vessel

This item is a decontamination activity. It involves flushing loose radioactive
material from the boudm~'of the reactor vessel (RV) and binding it in a solid mass
inside the RV, in a centralized volume and, thus, displacing the contamination
from the lower head of the vessel. His activity results in a large reduction of
external dose during later removal and shipping of the vessel, and in a reduction
of external dose to personnel who must perform day-to-day maintenance and
monitoring activities.

In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

2. Remowl of bliscellaneous Safety injection Building Equipment

Dis activity entails the removal of mechanical and electrical equipment and
some seismic reinforcement that is no longer required in the Safety Injection
Building. The components involved in this activity are small, and constitute
a minor decommissioning activity. Similar activities were conducted at the
Shoreham plant prior to decommissioning plan approval. See items c, d, and
g, above. Accordingly, this activity is permissible prior to approval of a
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(decommissioning plan under the pre-1993 interpretation of the Commission's ,

decommissioning regulations.<

' 3. Inciallation of a New Electrical Syrtem

' His activity is not decommissioning. His activity is part of the Licensee's
overall project to enhance the safety of the spent fuel pool by establishing ' i

independent systems dedicated to spent fuel pool reliability, and is consistent
,

with NRC Bulletin 94-01, " Potential Fuel Pool Draindown Caused by Inadequate
Maintaance Practice at Dresden Unit 1." (April 14,1994). Installation ' of

,

the new electrical system involves' installation of power supply and switching '

capability to the previously installed electrical conduit, which conduit installation
the Staff found to be permissible prior to approval of a decommissioning plan.
See DD-96-1, Section III.A.7. +

| Accordingly, this activity is permissible before approval of a decommission- .I
ing plan under the pre-1993 interpretation of the Commission's decommission- !

. ing regulations. i*

!

. . l

A. Remoni of Pipe on the Eaterior of the Vapor Container 'i

. Rese pipe lines are located outdoors beneath the vapor container and are
in secondary-side systems, such as piping carrying steam from the secondary
side of the steam generator to the turbine. Because this involves the removal j

' .

of piping from the secondary side, it is not a major decommissioning activity. !
Similar activities were conducted at the Shoreham plant (see items d and g, i

above) and at the Fort St. Vrain plant (see item b, above) prior to approval of )
the decommissioning plans. j

In view of the above, this activity is permissible, before approval of a :
Idecommissioning plan, under the pre-1993 interpretation of the Commission's

decommissioning regulations.

5. Remoni of Main Coolant System insulation

his insulation will not be removed until after the decontamination of the
main coolant system. His insulation is not a major component and its removal
is, therefore, not a major decommissioning activity. Similar activities were
conducted at the Shoreham plant (see item e, above) and at the Fort St. Vrain
plant (see item i, above) prior to approval of the decommissioning plans.

In view of the. above, this activity is permissible, before approval of a
decommissioning plan, under tie pre-1993 interpretation of the Commission'st
decoumiissioning regulations.
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6. Insonstarian of a Temporary Waste Processing System

''

'Ihis activity is not decommissioning. It is permitted by the Defueled Tech- '!
'

. nical Specifications, an' appendix to the POL The activity involves installation
of a liquid waste processing system designed to process spent fuel pool water +,

, "!- by removing contaminants. The activity will increase assurance of satisfactory
- long-tenn operation of the spent fuel poo: and is, therefore, a safety enhancei ?

ment.

;In view of the above, this activity is permissible, before approval of a ;

decommissioning plan, under the pre-1993 interpretation of the Commission's
'

,

. decommissioning regulations. >

t;.
7,' Preparation for Decontamination of the Main Coolant Svstem - '

Remoni of Spool Pisces

1 This is e decor:tamination activity that involved the removal of eight spool
. pieces, and was co,mpleted in Ibbruary 1996. It was part of an ongoing project,

'

preparation of pipe flanges for the chemical decontamination of the main coolant ;
'

system.
. Because this action is in preparation for decontamination and without which |

'

| decontamination could not proceed, this activity is permissible.' Decontamina. [
tion is pennissible, before approval of a decommissioning plan, under the pre-
1993. interpretation of dw Commission's decommissioning regulations. In any |
event, the petition, insofar as it can be inferred to request action in this matter, );

'

is moot. j

|

R. Remoni of Miscellaneous Equipment Outside the Vapor Container
Bioshield Wall-

This activity involved the removal of heating and ventilating equipment from
.

the Vapon Container, and was completed in mid-Ibbruary 1996. The components 1

removed are minor and do not constitute a major decommissioning activity.
Similar activities were conducted at the Shoreham plant prior to approval of the,

decommissioning plan. See items c and d, above.
Accordingly, this activity is permissible, before approval of a decommission-

ing plan, under the pre 1993 interpretation of the Commission's decommission--

ing regulations. In any event, the petition, insofar as it can be inferred to request
action in this matter, is moot. !

i

I. . .
,

{ ..

4 . |
:
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9. | Remoni of Primary Auxiliary Building Tanks
,

a his activity involves the removal of four low-pressure or drain tanks from ' 'f
. the primary auxiliary building, because they are not needed to support operation ;
- of the spent fuel pool. Two of the tanks were removed during February 1996, t

Similar activities were conducted at the Shoreham plant prior to approval of ,

the decommissioning plan.' See items c, d, and g, above. His is not a !

i major decommissioning activity because the removed equipment involves minor
; components.-

.
1

'

In view of the above, this activity is permissible, before approval.of a |
decommissioning plan, under the pre-1993 interpretation of the Commission's {

>

. decommissioning regulations.
|
t

; 10, Remont of ThrNne Bui* ding insulation |

EHis is an ongoing activity involving the removal of non-radioactive material i

from a noncontam,inated area of the plant. His is not a decommissioning
i activity.

,

;
.

|Accordingly, this activity is permissible, before approval of a decommission-
4

ing plan, under the pre-1993 interpretation of the Commission's decommission- ;

ing regulations,

;

' 11. Remomi of SpenUnel Fool Upender
;

His device was used during reactor operations to transfer fuel, during reload
.

. outages, into the vapor container, ne upender is not needed to support storage |
| of fuel in the spent fuel pool. He upender is not a major component or structure '

and, therefore, this is not a major decommissioning activity. Similar activities ;

were conducted at the Shoreham plant (see items d and f, above) and at Fort St.
,

Vrain (ser item a, above) prior to approval of the decommissioning plan. |
In ' view of the above, this activity is permissible, before approval of a

decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations. !

.

t.

_ _

II. The Eleven Ongoing and Planned Activities Will Neither Individually
nor Collectively Substantially increase the Costs of Decommissioning |

YAEC estimates the cost of the six wtivities contested by Petitioners and the !
'

hve additional planned and ongoing activities to be approximately $6.0 million.7
YAEC estimates the cost of the previously contested five activities to be $6.5 '

- 7 5ee NRC tetter from Russell A Menor, YAEC, to Morron B Fainile, NRC dated f%rvary 28,1996. |
'

i
.
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million. See DD-96-1, Section III.B. The total cost of all activities that have been
,

evaluated by the Staffis approximately $12.5 million or 3.4% of the estimated
$368.8 million total decoramissioning cost. It would be speculative to conclude

,

that the decommissioning raethod proposed by Petitioners, SAFSTOR, would be
less expensive. Moreover, there is no evidence that the combined activities will

' give rise to consequences that will increase the total cost of decommissioning.
Hus, the Staff concludes that there is no evidence the combined activities will
substantially increase the costs of decommissioning. -

C. The Activities Contested by Petitioners Will Neither Indhidually nor
Collectively Demonstrably Affect the Methods or Options Available
for Decommissioning

,

As the Staff explained in DD.96-1, the criteria for determining whether
the Licensee's planned and ongoing activities will demonstrably affect the
methods or options available for decommissioning have not been well defined. '

During review of-the petition and the supplemental petition, the NRC Staff
has continued to examine the question of whether the Licensee's activities will

~ demonstrably affect the methods or options available for decommissioning. In .!
this case, the Staff has now also compared the radiation dose involved in the ;

contested activities with the radiation doses estimated for decommissioning of
' the Licensee's facility. This is because, under Petitioners' theory regarding
the choice of the dec6~minissioning option, as we understand it, it seems that
adoption of a different decommissioning option would most likely be required
to reduce dose.

The Licensee estimates that the radiation dose involved in the six activities
contested by the supplemental petition is 23.6 person-rem.' He Licensee esti-
mates that the radiation dose involved in shipment of low-level radioactive waste,
contested in the petition, is 17 person rem.' The Licensee estimates that the ra-
diation dose involved in the other four activities contested by the petition is 24,7
person-rem.5 Accordingly, the radiation dose involved in all activities contested '

4

8 The licensee estimates (tw radianon dose to be 13 8 person-rem for conschd.ition of sedinent in the Reactor
Vessel,04 person-rem fur senwval of nuncellaneous safety iniecuon Building equipnent; 0.5 person-rem for
installatma of a temporary electrwal system; O 4 person-rem for renuwal of pipe on the extenor of the vapor
Comainci; 7 7 personesem for renwval of nwun coolant system insulation, and 0 8 person-rem for installation of
a seniporary maste processing system. See Istscr deted rebruary 28.1996, from Russell .A. Mellor, YAEC, to
Morton B. Fairtile, NRC,
'See letter dated lebruary 21,1996,from K. I Henler, YAEC, to Morton B hurule, NRC.

N The licenace estimates the ra&aime dose to be 4 person rem for fuel chute isolanon and neghgtble for spent
fuel pool electncal condon inneallanon. See tener dated lebruary 21,1996, from K. J Heider YAEC, to Morton
B Imrule, NRC. The staff esumates the in hation dose to be 19.7 person-rem from complenon of removal of
stw remansng portions of the apper neuttbn shield tank, and 10 person-rem frorn remmal of component coohng
water system pipes and components and spent fuel cochng system pipes and componen s based on a telephone
conversanon with the licensee on March 15,1996,

t
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by Petitioners is approximately 65.3 person-rem. Dus, the estimated dose from
the contested activities is less than 10% of the total 755 person-rem estimate

~ for total radiation exposure from decommissioning Yankee Rowe." The Staff -

estimates that the remaining estimated dose from decommissioning activities
.'

at Yankee Rowe is, at the most, approximately 358 person rem.52 Thus the
estimated dose from the activities contested by Petitioners is approximately

,

18.3% of the remaining dose from decommissioning the facility." Accordingly,
the Staff concludes that the contested activities will not demonstrably affect the
methods and options available for decommissioning.

It is not possible to determine with precision how much of the 65.3 person-
rem involved in the. contested activities might be avoidable by using the

. SAFSTOR option, i.e., by delaying completion of those activities for several
decades to allow for radioactive decay. But even if the entire 65.3 person-rem
could be counted as part of the potential SAFSTOR dose savings (an unlikely
situation), the SAFSTOR dose savings still available is substantially more than

,

the 65.3 person rem " lost" by carrying out the contested activities now. Rus,
even in an unlikely worst case, the SAFSTOR option would be substantially
preserved. Accordingly, the Staff concludes that the contested activities will not

.

demonstrably affect the methods and options available for decommissioning.
In sum, the NRC Staff will not take action to halt relatively minor YAEC ,

activities, many of which are closely similar to ones allowed at Shoreham and !

Ft. St. Vrain, where there is no evidence that these activities are consuming a
significant portion of tini' remaining radioactive dose at Yankee Rowe. In the |
Staff's judgment, the prohibition against dismantling major systems, such as the
reactor vessel and other reactor components with substantial contamination,"
sufficiently preserves the possibility of ultimately moving to the SAFS'IUR
option, should that be the result of the still-pending challenge to YAEC's
decommissioning plan. i

|

|
H 5ee order Approving the Decomemsnmmns Plan and Authonang Decomnussiomng of Facihty (Yankee Nuclear !
Power stas on), "Environnental Assennent by (tw U s. lJuticar Reguimory Commission Related to the Request
to Authonse racihty Decomnusnoning." at 22.
"To estinwe she remaining Ane from decomnussiomng. the Staff subtracted, from the 755 person-rern enumate i

for local allotted dose, the personnel exposures reported fur calendar years 1993.1994, and 1995, or 163,156, and
78 personrem, respecuvely See * Personnel Exposure Report ty Duty Funcuan anJ 10 CFR 20407 Personnel
Momeonna Report," &ned December 31, 1993 December 31, 1994 and Deecmher 31, 1995. The resulung
esumata of appronunately 358 person rem may he an underesumate of the remmmns armiable exposure Sone of
the dose imm 1993 includes nondecomnessmang activitws and none of the dose from the coniesied acuviiwa was
encurved during calendar year 1995, but should not he coumed as expended for purposes of esumaung remaamng
dose.

"DD 961 compared the done from the conteued shipping activity to the total radiacon exposure imm decond
nussiorung, see sectmo HI B 9 le is. however. preferable to use the more sophisucated appror.ch of comparmg
dose from contested acoviues to the renwmns radiauon exposure imm decomnunnonmg Nonetteless, under
both approactra itw staff concludes th.s the comested acuvitus mill not demonstrably affect the npuons and
peduxts avalable for deconmussmrung
"See teuer dated November 2,1995, from Morton 14. Fairule. NRC, to James A. Kay. YACC,
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' IV. CONCLUSION

For the reasons given above, Petitioner's request to prohibit six activities
is denied. Those activities, plus an additional five activities identified by
the Licenwe as planned or ongoing, are permissible prior to approval of a
decommissioning plan under the pre-1993 interpretation of the Commission's
decommissioning regulations.

As provided by 10 C.F.R. I 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission's review. The Decision
will become the final action of the Commission 25 days after issuance, unless
the Commission on its own motion institutes review of the Decision within that
time.

FOR Tile NUCLEAR
REGULATORY COMMISSION

.

William T. Russell, Director
Office of Nuclear Reactor

Regulation

Dated at Rockville, Maryland,
this 18th day of March-1996.

. . -

b

121



4

i:.

'

. Cite as 43 NRC 123 (1996) ' CLl-96-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION -,

t

COMMISSIONERS:

Shirley Ann Jackson, Chairman
Kenneth C. Rogers

''

Greta J. Dieus

in the Matter of ' Docket No. 50-029

(For Relief Under
10 C.F.R. I2.206)

-YANKEE ATOMIC ELECTRIC
~ COMPANY

fYankee Nuclear Power Station) April 1,1996'

%e Commission reviews, sua sponte, the denial by the Director of the Of-
fice of Nuclear Reactor Regulation, under 10 C.F.R. 5 2.206, of two emergency
motions filed by Petitioners challenging activities by the Licensee in decommis-
sioning the Yankee Nuclear Power Station. These petitions follow the Com-
mission's reinstatement of its pre-1993 interpretation of NRC decommissic'aing
regulations, which prohibit a licensee from undertaking " major" decommission-
ing activities pending NRC approval and prior to the opponunity for a hearing.

The ' Commission affirms the Director's Decisions, f' ding no abuse of
discretion. The Commission issues this Memorandum vpinion to describe

' the reasons why it has decided not to disturb the Director's denial of the two
petitions. The two decisions now become fml agency action in this matter.

NRC: ' SUPERVISORY AUTHORITY

The Commission retains plenary authority to review Director's decisions 10
C.F.R. p 2.2%(c)(1).
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NRC: - SUPERVISORY AUTHORITY
r

NRC regulations specificall; 9 rovide that the Commission will not entertain
appeals from the Director's decision, see 10 C.F.R. 5 2.206(cX2) (1995); how-
ever, the Commission may undertake sua sponte review of each denial of a -

2.206 petition to ensure that the Director has not abused his discretion. See 10

. C.F.R. I 2.206(cX1) (1995). j

NRCs AUTHORITY

If the Commission takes no action to reverse or modify a Director's decision ;

within twenty-five (25) days of issuance of the decision, it becomes unal agency |
action.10 C.F.R. 5 2.206(cX1). |

t

' NRC: -AUTHORITY
,

The Commission can extend the sua sponte review time to consider whether
'it will take review of a Director's decision. )

;

4

NRC: HEALTH AND SAFETY RESPONSIBILITIES 1
|

Where there is no evidence that potential small occupational exposures will j
violate Commission regulations in 10 C.F.R. Part 20, the Commission cannot
find public health and safety hazards justifying an enforcement action to halt a
licensee's decommissioning activities.- ,

i

|LNRC: . DECOMMISSIONING

It is clear from past Commission statements and from prior NRC Staff practice |
that some." preliminary" or " minor" activities have always been permitted in j

- advance of NRC approval of a decommissioning plan. i

NRC: . DECOMMISSIONING j

Although the Commission did not explicitly limit, in its Statement of Con- - |
siderations accompanying the 1988 decommissioning rule changes, the scope of ;

decontamination allowed, it is clear that a licensee may not complete decommis- I

sioning prior to NRC approval by simply " decontaminating" the entire facility. !
But, it is equally clear that some decontamination is allowed.

I

124

!

!

!

'

|
1

r
'

:

'J.

J



- - _ _
.

_ -_

b ,

1, !

!

I >

U
!

.j' NRC: DECOMMISSIONING
,

.

!' While the Commission has not had occasion to define terms such as " major" ,

'i dismantling in prior contested decommissioning cases, such as Shoreham and
' Rancho Seco, the Commission has consistently contemplated that a licensee ,

f. could conduct. a range of activities that were not " major" in advance of
decommissioning plan approval. ,

h NRC: DECOMMISSIONING

Actual pre-1993 practice at shutdown plants was the undertaking of some .

minor disassembly and decontamination prior to decommissioning plan approval, !

and the NRC elected not to interfere with those activities.

I

REGULATIONS: INTERPRETATION

Agency practice, of course, is one indicator of how an agency interprets its ,

regulations. See Power Reactor Development Co. v. International Union, 367 |

'. : U.S. 396408 (1961). li

1

NRC: DECOMMISSIONING .j
l

The NRC's Statement of Considerations for the 1988 decommissioning rule j

and its pre-1993 decisions and practice contemplated that a licensee would |
be able to conduct some minor or preliminary work prior to approval < . a j

decommissioning plan. Clearly, however, at some point such work is no longer i

" minor" or may vitiate decommissioning alternatives. At that point a licensee
must cease work pending NRC approval of the decommissioning plan following
any hearing that has been requested on the plan. ]

NRC: DECOMMISSIONING

Ibrther Commission action to develop and enforce more precise guidelines
on what activities can or cannot be done prior to decommissioning plan approval
would not be an effective use of limited NRC resources, based on a single case i

and given the likely issuance in the near future of a new decommissioning rule. |

NRC: DECOMMISSIONING

Where the estimated person-rem exposure from a licensee's minor decom-
missioning activities represents a reasonably small portion of the total estimated -

dose originally available for possible SAFSTOR treatment, the undcrtaking of
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those decommissioning activities does not compromise's meaningful SAFSTOR '
ophon or the hearing process in which petitioners are participating.

,

-,

TNRC: E DECOMMISSIONING j

. De Commission will halt decommissioning activities, " minor" or not, that_' {
ilndividually.or cum' latively threaten the continued viability of the SAFSTOR !u

' decommissioning ~'ahernative when it is the subject of an adjudicatory hearing. .j
;

. .
. :1

MEMORANDUM AND ORDER
,

t
''

11. - INTRODUCTION
- .i

: His matter is before the Commission on sua spante review of two Director's - d
c Decisions issued by the Director of the. Office of Nuclear Reactor Regulation !
. under 10 C.F.R,12.206 (1995). Dese two' decisions are DD-96-1,43 NRC 29 |

tL (.1996), and DD-96-2,43 NRC 109 (1996), as a supplement to DD-96-1. %ese -
: decisions were in response to two pleadings' filed by the Citizens Awareness 1!
Network and the New England Coalition on Nuclear Pollution (collectively j'

'

" Petitioners"),-who have challenged the plan by which the Yankee Atomic

,

- Electric Company ("YAEC") proposes to decommission the Yankee Nuclear.
,

' Power Station (" Yankee NPS"), located near Rowe, Massachusetts. YAEC has !

. an NRC license to possess, but not operate, the Yankee NPS facility.
. l

'

. We referred both pleadings to the Staff for consideration under section1206. t

S !; 7 ee Unpublished Orders in this docket dated January 23, 1996, and RbruaryL
15, 1996. . In the latter order we 'also declined to reverse the Staff's denial; ;

'of emergency relief, dated February 2,1996, which had been requested in the [
. Petitioners' first pleading and the denial of which had been challenged in the !

'
-

" ^

Petitioners'second pleading.21n both orders we stated that we retained plenary ;

- authority to review the Director's Decisions, see 10 C.F.R.12.206(c)(1), and !

that we would take appropriate' action'if we found that our regulations were |
being violated.- i

;

'i
I'truergency Mutine for Conghant* with IVst Circuit opinion." dated January 17,1996; * Motion for Esercise

,

-.of Plenary Cornmission Amlumry to Reverse NRC Staff 2.206 Decision. and Renewed Ernergency Request for 5

P , = wuh Circtet Court opinson." deced February 9.1996. We will cite these pleadings as *Pentioners' - !,
"

Ernergency Motion" and *Perviomers' Renewed Einergency Motion." respecovely.
.

?

2 !n the second order, deced February 15th we duested YAEC to provide at least 2 meeks' advance notice before !
- engaging la any of the activities idemused by Pennoners. YAEC prornptly advised the Staff and Peutioners that~

|it scephe to seart several af the activiues on Man;h I.1996, the Staff issued a leuer Ending that these activities
"

wese pernessible under the pre-199) taierpretanon of the regulations and 6nding no season to take energency
action to prevent these attivities. I

-

'
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l i, * After due consideration, we have. decided not to reverse or. modify the 2

. Director's Decisions.. But because of the novel nature of this case, .we have . =!
'

; decided to issue this Memorandum Opinion describing the reasons why we have :<

Jdecided'not to dist' urb the Staff's denial of Petitioners' requests for relief. !
" '

qe
-

, ,

3
' ,

II. BACKGROUND' "

q
.

He background of'this controversy'is set out at length in both the Director's : l
,

1 Decisions and in prior Commission decisions and r.eed not be repeated here.- .- |
'

,

_ , Sufnce.it to say that as a' result of a' decision by the U.S. Court of Appeals . - 1-

for the First Circuit, the Commission reinstated its pre-1993 interpretation of |
its decommissioning regulations.'. See generally Yanlee Atomic Electric Co.'

L(Yankee Nuclear Power Station), CLI.9514,"42 NRC 130 (1995). Under - j, ,

the reinstated interpretation,' YAEC is prohibited from undertaking " major" , 1

idecommissioning activities pending NRC approval - after an opportunity for -|,
,

1 a hearing - of YAEC's proposed decommissioning plan for the Yankee NPS. j
L See generally 42 NRC at 136.

J %c Petitioners alleged that YAEC is conducting activities that not only are - ]
L E" major" but also would foreclose the SAFSTOR Lption, thereby negating their - ;

'
: right to a hearing on the proposed decommissioning plan. The Petitioners then j

identined five YAEC actions in their first pleading and seven YAEC actions.. j
in their second pleading that they allege are outside the. scope of the pre-1993
interpretation of the regulations. See generally Petitioners' Emergency Motion 1,

- at 13; Petitioners' Renewed Emergency Motion at 13.
Upon review, the Director determined that the activitiss identified by Pe- ,

titioners' pleadings were within the scope of activities that were permissible 1
iunder the pre 1993 interpretation'of the NRC's decommissioning regulations.

See DD-96-1,- 43 NRC at 38-47; DD-96-2,43 NRC 11517 In addition, thel
,: Director found that five additional activities either proposed or already com-
* pleted by YAEC were also permissible under the pre-1993 interpretation of the

decommissioning regulations. See DD.96-2,43 NRC 117-18. Accordingly, the j'

z Director declined to take enforcement action ordering YAEC to cease the ongo- -

]
ing contested activities or to impose sanctions' against YAEC for those actions j

j already completed. DD-96-1,43 NRC at 49; DD-96-2,43 NRC at 121. j

III. COMMISSION REVIEW OF DIRECTOR'S DECISIONS
.

While our regulations specifically provide that the Commission will not .j
entertain appeals from the' Director's decision, see 10 C.F.R. 52.206(c)(2)
(1995), the Commission may undertake sua sponse review of each denial of ,

1

!
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a 2.206 petition to ensure that the Director has not abused his discretion. See

< 10 C.F.R.' 5 2.206(c)(1) (1995). If the Commission takes no action to reverse,

or' modify the Director's Decision within~ twenty-five (25) days of issuing the
.'

? decision, it' becomes' final agency actiofL Id. Here, to allow us to review these'S
. .

two Dimetor's Decisions together, we have extended the sua sponte review.
. period for DD-961 for a brief period.3

,

'IV.' ANALYSIS
'

fA. he Contested Activities Do Not Constitute a Threat to the Public
Health and Safety.

, ,

%c Petitleners do not allege in either pleading that the contest'ed activities
' constitute an imminent threat to the public health and safety. Moreover, it is -.

clear from' a seview of the two Director's Decisions that the only potential
radiation doses could come from small occupational exposure in the plant and
from ' shipment of low-level waste to a disposal facility. Here is no evidence
that these exposures will violate Commission regulations in 10 C.F.R. Part 20, . :

; which specifies maximum limits for public and occupational exposure, or cause'

;

any imminent or substantial health and safety hazard. Accordingly, we find ~no '

public health and safety hazard justifying an enforcement action halting YAEC's ' ;:m

. activities.- 1
;

B. - De Director's Decisions Are Reasonable - j

One problem that faced the Director in considering the contested activities .|
was the absence of clear prior Comminion guidance on what specific activitics |
are permissible prior to approval of a decommissioning plan. But it is clear '

,

- from past Commission statements and from prior NRC Staff practice that some '

" preliminary" or " minor" activities have always been permitted in advance of '
,

NRC approval of a decommissioning plan.
First, the Statement of Considerations accompanying our 1988 decommis-

' sioning rule changes explicitly allowed licensees to " proceed with'some activi- - ;
'

ties such As decontamination [and] minor component disassembly . . . if those j
activities are permitted by the . .. . license and/or $ 50.59." 53 Fed. Reg. 24,018, !

: 24,026 (June 27,1988). However, we did not define the word " minor" and we '

--did not place any explicit limit on the scope of " decontamination." Clearly, a
licensee may not complete decommissioning prior to approval of a decommis-

i

3 3ee Unpubbshed ordet ' n dss Dudet, dated March 18.19%; Unpubhnhed ordre in dus txdes desed Marchi ;
' 25,1996. These extrassons were accessary because the review period for DD 961 would otherwise have expired -

en March is, the same day skat DD 96-2 was issued.
,

t

i
'

i
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sioning plan by simply " decontaminating" the entire facility, Bt,t it is equally -,

# clear that some decontamination is allowed.;

Second, while our pre-1993 guidance directed licensees to refrain from ac-
' tions that would " materially and demonstrably" affect decommissioning options ?
or ;"substantially increase" decommissioning costs, long Island Lighting Co. =

- ' ' . (Shoreham Nuclear Power Station, Unit 1), C1190-8, 32 NRC 201, 207 n.3
. (1990), we never have had occasion to denne these terms. Likewise, while we

~

. held that " major dismantling and other activities that constitute decommission-
ing must await NRC approval of a decommissioning plan [,)" see long Island,

Lightiat Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC
61,73 n.5 (l991); Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station). CLI-92-2,35 NRC 47,61 n.7 (1992), we never have had -
occasion to denne further what these phrases mean.' But o_ne thing is appar-

.

ent: De Commission consistently contemplated that a licensee could conduct.
a range of activities that were not " major"in advance of decomm ssioning plani

tapproval.
. . .

. Dird, as'the Director has stressed, actual pre-1993 practice at shutdown
plants such as Shoreham and Fort St. Vrain was to undertal.e some minor

- disassembly and decontamination prior to decommissionine p'an approval. See,.

e.g., DD-961,43 NRC at 35-37; DD-96-2,43 NRC at 113-15. De NRC saw
no problem with such activities and elected not to interfere with them. De
Director found that many of the activities reviewed in DD-96-1 and DD-96-23

are quite similar to the activities that the NRC did not halt in those earlier cases.
See, e.g., DD-96-2,43 NRC at i16. Agency practice, of course, is one indicator
of how an agency interprets its regulations. See Power Reactor Development Co.
v. International Union, 367 U.S. 396, 408 (l%1); see ~also Martin v. OSilRC,
499 U.S.144,156 57 (1991).

In sum, the Statement of Considerations for the 1988 decommissioning mie
and our pre 1993 decisions and practice contemplated that a licensee would
be able to conduct some minor or preliminary work prior to approval of a

. decommissioning plan. Clearly, however, at some point such work is no longer
" minor" or may vitiate decommissioning alternatives. At that point a licensee
must cease work pending NRC approval of the decommissioning plan following ,
any hearing that has been requested on the plan.

Given this state of affairs, we conclude that the activities reviewed in
'the two decisions before us today may reasonably be viewed as within the
scope of activities that are permissible under the pre-1993 interpretation of our
regulations. ' The overall hcope of the contested activities does not constitute

4 of our two prear conessed decommisanomos cases, one (shoreham) was seuled before the scope of distnantling
became a serums issue wlule in the other (Rancho Secok the bcensee chose SArsioR. Thus, dehning these serms
has never been seguired.
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A so large a portson of 'the overall decommissioning project that it compromises >

the decommissioning' plan; approval procedures.; See Part C, infra.1 And, as). |
: the Duector explained, these activities (individually and collectively) are quite,

minor 'and| indeed, very'similar to those undertaken 'at Shoreham and Fort St/
Vrain under the pre-1993 interpretation of the decommissioning regulations. ,

Ibrther Commission' action 'now to fine-tune the process.would require i

.: development and er.forcernent of more precise guidelines on what activities can |
1or cannot be done prior to. decommissioning plan approval. But this would 1..

not be a sensible allocation of limited agency resources, ' iven (1) the already- 1g,

- completed' activities at Yankee NPS (during the time priw to the court of :-

" ' appeals decision and the Commission's response to it in CU-95-14), and (2) C'

- the posture of the adjudication (with a Licensing Board decision dismissing ,

. Petitioners' contentions now on appeal to the Commission), and (3) the likely L!

- issuance in the near future of a new Commission rule substantially altering the .

f process accompanying decommissioning.8 We are loath to expend additional l
, Commission and Staff resources on a single case that raises no imminent public j
health and safety' concerns. Such limited agency resources are far better used 3

|; f elsewhere, such as overseeing currently operating plants. |
s Hus, the Commission sees no need to second-guess the Staff's reasonable

'

'. judgments in the peculiar circumstances of this case. i

i

C. Despite the Denial of Reuef, Major Decomimi=ioning Activities i
Await Approval of the Decos==3=Ioning Plan

'

]
Neither DD-96-1 nor DD-96-2 relaxes the strict guidelines issued by the Staff 1

~ to YAEC in the aftermath of CU-95-14. nose guidelines expressly prohibit
AYAEC from dismantling those major systems or components still remaining at

Yankee NPS, such as the main reactor coolant system, the lower neutron shield ;
tank, and the reactor vessel itself. See Letter from Morton B. Fairtile, NRC,

,

to James A. Kay, YAEC (Nov. 2,1995). .ne Director reaffirmed those strict j
.

guidelines in his most recent decisions. See DD-96-1,43 NRC at 35; DD-96-2, .|
43 NRC at i15,120. !

As the Director indicated in DD-96-2, the estimated dose from the YAEC !4

activities that Petitioners contested ia their Emergency Motion and Renewed j
r. < Emergency Motion is'approximately 65.3 person-rem, while the total estimated |

dose from all remaiaing decommissioning activities (prior to the start of the j
i

1

1

8 The Consummion a renewly assessing pubhc commens on a propoud new decommissioeng rule. See 60 Fed.
Reg. 37.374 Ouly 20.1995),
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contested activities)'was approximately 358 person-remfAs the Director also
~

|'

pointed out, it is not at all clear how much of the 65.3 person-rem might be. 1

avoided even if YAEC and the NRC ultimately were to embrace the Petitioners" |
' preferred SAFSTOR' option.1 in our judgment, 65.3 person-rem represents a ;*

q' ; reasonably small ' portion - approximately 18% - of the total dose originally -
]

Lavailable for possible SAFSTOR treatment and, therefore, the contested activities .j
do not compromise a meaningful SAFSTOR option or the hearing process in - '

- #

. ' " ' which Petitioners are participating.' ,/- ' ).

la shnrt, despite' the various minor activities YAEC has undertaken,' a d
' substantial portion of the remaining facility remains availabicjfor possible

'

: application'of the SAFSTOR option, should that be the result of thci Petitioners'. |>

>

;. . challenge to YAEC's proposed decommissioning plan. Accordingly, we cannot
'

accept 1%titioners' claim that their hearing rights.will be " eviscerate [d]," See - j
'"

| Emergency Motion at 19, if YAEC conducts the contested activities.

1}
: D. Future YAEC Activities j

i

. For the reasons stated above, we agree with the Director that the activities ;

i he has found permissible may reasonably be termed " minor." In addition, they 1
,

;- |do (tot compromise decommissioning alternatives because they affect only a |'

relatively small portion of the estimated remaining radioactive dose inventory.
But it is also true that an accumulation of " minor" activities could so eviscerate
the SAFSTOR option that a halt would be necessary.

1

I

- 'See DW96 2. d3 NRC at 120 a 12. for an explanation of the 358 permo rem estirnese. See she now 5. e tra. Is
j These munters we based upon YAliC's sulmussions and are used here for enforcenes purposes only. Posinoners !

'
contest some of these nun 6sts in the adjuecmory procee&ng now on appeal and our use of these numbers does - -1

not inacase la any way shes we have prejudpad that despuie Similarly, any snemson of SAFSToR and DECON in j
IIns order is not mean to prejudge any of the issues reissed to lhe YAEC's choice of deconunissioning opnens. 1

.. Ine meussion is cannphcesed by PWeitioners'secesty Aled " third Request for immedase $say of Unlawful j
Decanuninmemag Acurides and Renewed Enwrsmicy Request for Comphance with Cirent Court opinion"(March I

18.1996K Dis pisodes challenges a number of YAEC acuviews that tenuoners previously did not challenge. I

IYAEC esunusse ehes the radiation esposure involved in the newly consessed Ave activenes to be appronsmately 35.5
. persun-win 216 person-reen la paperes6on for decostanunation of the main coolant system; 0.5 person-rem in . ')

temoval of nascellanseus sipupnem omside the vapor container biosheeld wall; 5.4 person-rem in removal of the
pnmary musthery building tanks; 0.7 person-rem in removal of the spem fuel pool speeder; and 7.3 person-rem,

. se doch-naa of the meia coolaas syneent 3es tesser dead February 2s,199pi, from Russell A. Mellor,
=. YAEC, to Morton a. Fewule, NaC, Accornagly, all of the acuvines now contested by the Pennemers involve a
' total of 100s person wm, or approzimasely 28%, of the 358 perscarsem sa radanon esposure estinseed for the

menining decomnussiomas acevites.
With the enception of the decomanunation of the mann coolant system, the newly challenged activities were

. evalueerd in DD 52 See DD %2, el NR87.. Il7 Is. The Dsrector 6d not address this acuvity in DD-
- 96 2 because penucasts empressly stared i %,.menunation of the Mam Coolant sysaem . . appears to be

4 . perwuned by the 1988 dec- "ag i .a See Petinoners' Renewed Enurgency Motion at 13. This acuvity
involves the Auslung of pipes to minove marials comanunneed with rneacon from the inner surfaces of these

J casuponents and is planly the Itind of nurur decomanunation permissible under the pre.1993 inserpretation of our
wgelanons. See Dn961,43 NRC a 33,35 a 1. la these circumsumces, and in www of the imeness of peutioners'

'

.

change of possoon, we see no reason to refer the maner to the NRC Staff for yet a,anhar 2 206 decision. See she
nose 9 kgfruL

,
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It is our understanding 'from our Staff that YAEC' currently plans no further 1
" minor" activities (with radioactive dose consequences) beyond those found per- , ,

missible in the Director's Decisions. This understanding supports the conclusion ,

that the SAFSTOR option remains' viable pending final approval of YAEC's de-
commi.ssioning plan. Should this tenderstanding prove false, and YAEC propose - |

L additional activities, ." minor" or not,' that individually 'or cumulatively would
threaten the continued viability of SAFSTOR, the Commission stands ready to I

call a halt to such activities.' '

' |
Y., CONCLUSION .j

We 'hereby review and affirm DD-961'and DD-96 2 both of which now' |
' become ~ final agency action. Commissioner Dieus has abstained from this !

- decision and provided a separate statement which is attached. |

:It is so ORDERED.. t

'

For the Commission
:

JOHN C. HOYLE
'

' Secretary of the Commission |
r

Dated at Rockville. Maryland, !

this ist day of April 1996.

|

j
t

!

.

'

i'

j
.

i
!

1he Cornnussion espects YAEC to provide at least 2 weeks' advance notiscation to both the Staff and the |
8

P4titioners if it inneeds to undertake any ad&tional acuvines prior to decommissioning plan approval. .]
' ' As moesd, Petilmarrs reantly sled a third pleading. 38 pages long. which appears to challenge the same ~

i

j

YAr.C acwvhies addresses in the two thrector's Deessions. See Petinoners' " Third Request for Immediate Stay
. of Unlawful Deconomissioning Acuvities and Renewed Emergency Request for Comphance with Circuit Court j

, opinion." doesd March 18.1996. Because Penno.wrs' " Third Request' raiws issues already decided (albeit with I

scene sevtsed argumeneanonk it 2 denied. See also nose 7. sarpra j
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SEPARATE STATEMENT OF COMMISSIONER DICUS .- I
i
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. . . ,

-
.

Given the extensive and lengthy litigative and technical history of this ;
'

ir,

proceeding, the multiple technical issues involved in the current Order in this .
. proceeding,'and my relatively short time with' the Commission, it would take, s

me some time to become fully informed ahd act upon the issues'in this Order,'.
,

. unlike several procedural issues in this proceeding on _which I have previously' . . .

participated. Because I would view it as a disservice to both Petitioners and the !
Licensee in this proceeding to delay a final decision on the Director's Decisions

J being addressed in the current Order, I have determined to abstain from voting .
"

-

'on this particular Order, i
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Cite as 43 NRC 135 (1996) ' LBP-96-5*

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

..

ATOMIC SAFETY AND LICENSING BOARD -

Before Administrative Judges:

B. Paul cotter, Jr., Chairman
~

Dr. Richard F. Cole
Dr. Peter S. Lam

in the Matter of Docket No. 50-458-OLA

(ASLBP No. 93-680-04-OLA)
.

GULF STATES UTILITIES
COMPANY, et al.

(River Bond Stationt Unit 1) March 29,1996

'Ihe Licensing Board grants a motion of the bankruptcy trustee of the
Intervenor,. Cajun Electric Cooperative, to terminate its litigation, without
prejudice, contesting a license amendment requested by Gulf States Utilities.

TERMINATION OF PROCEEDINGS: TERMINATION WITHOUT
PREJUDICE

Under Rule 41 of the lideral Rules of Civil Procedure, a voluntary dismissal
of a court action is generally without prejudice to the action being reinstituted
at a later date. Although there is no provision in the Commission's Rules of
Practice that corresponds to the voluntary dismissal procedure in Rule 41, the
Board found that those provisions were applicable in this case, especially since
the public interest theoretically would be served if Cajun could later establish
that additional financial assurances were needed. Moreover, the Board found

that it was unfair to impose a fonn of punishment, such as a bar of future action,

*rtus epimon was inadvertemly anutted from ttw March lasuance.
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1r

,

|

.against an Intervenor whose decisions were being directed by a person (the' '

bankruptcy trustee) with legal responsibilities oNr :aan those that supported
! the original petsuon.s ,

. ..

;

MEMORANDUM AND ORDER
_

t (Grant of Motion to Terminate Proceeding)

' BACKGROUND*
,

C ~'On January 25,1996,- Ralph R. Mabey, the court-appointed Bankruptcy.
Trustee ("Tiustee") for Intervenor Cajun Electric Power Cooperative, Inc. ("In-

- tervenor"), filed with this Board a " Withdrawal of Contention and Motion for
- o Termination of Hearing"("Tfusice's Motion").8 The Motion seeks to withdraw-

the Intervenor's only contention and to terminate its litigation contesdng a li-
. cense amendment requested by Gulf States Utilities Company for its River Bend
Station nuclear reactor.: He Motion seeks termination of the proceeding "with-,

''

out prejudice."
' De NRC Staff supports the Trustee's motion insofar as it withdraws the

.

admitted contention and asks that the hearing be terminated. However, the Staff
'

takes exception to the Trustee's request'that the contention be withdrawn without
prejudice. The Staff does not believe that the Trustee can withdraw Cajun's
contention without prejudice "given the posture of the proceeding before the
Licensing Board."3 The Staff would have the Board dismiss the proceeding with '

. prejudice.
In support of his request to withdraw Contention 2 without ' prejudice, the -

Trustee states that Cajun ' ,

is not withdrawing its Petition to Intervene, as amended and supplemented, or any of the
other issues, matters or contentions contained therein . , ,

. . . Cajun continues to have concerm about EOl's lack of Anancial qualincations, '

although the Trustee does not wish to htigate the safety contention at this time. Withdrawal
without prejudice is the standard at this Commission. See Mssissippi Power wad Light Co.

. (Grand Gulf Nuclear Station, (Jnits I and 2), LBP-73-41,6 AEC 1057 (1973). .

The Trustee requests that the ASLB terminate the hearing proceeding. Since Contention 2
is the only contention and Cajun is the only intervenor, withdrawal should bring this hearing
proceeding to an end. . Since the Staff has advocated against Cajun's safety contention.

Ion February 9,1996, the Trustee Aled a supplenew to Widuirawal of Contention and Monon for Ternunation +

of Hearing that connrned his authonty to act on behalf of Cajun in this pnceedang.
2 fur tin convicte background in dus proceeding, see dus Board's decisson on iruervention reported in LBP 94 3,
39 NRC ll (1994),
3 NRC staff Response so Chapeer il Trunwe's Motion for Tenninauon of Heanag. February 14,1996 (" Staff
Responne") as I,

,
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4. ' .so party remahns which could ansonne Contenuon 2. Therefore, a heann[g] isic] on Cajun's

r'a=a==eion 2 would serve no purpose as this tirne.
,

'

'

iTrustee's Motion at 7.

. , Countering the 'nustee's position,- the Staff argues that dismissal of thei . ;e ,
' Intervenor's contention without ' prejudice : is, somehow beyond 'the Board's? ' :

~

jurisdiction, which the Staff insists is limited to "considering Cajun's petition for . !>

- intervention and rendering a decision on any contentions that might be admitted."
. Staff Response at 2. The Staff says Grand Gulf, relied upon by the Intervenor, j<

is not apposite because that proceeding apparently continued after the intervenor - .!
: in question withdrew its contention. De Grand GulfLicensing Board ruled that,' ; '

following a voluntary withdrawal,' an intervenor may reinstitute its intervention .-
. pon " good cause shown," the same standard as that for untimely interventionu

found. iander' 10 C.F.R.12.714(a). In other words, in an. operating license<

'

proceeding', the intervenor, upon good cause shown, could again intervene in -
- ' the ongoing proceeding. However, ths Staff reiterates that "[t]his proceeding 1 |

L will not be an ongoing proceeding once the Trustee's contention is withdrawn." |
14. at 3. The Staff argues that since withdrawai of the only' admitted contention |

#

3L iin a proceeding brings the proceeding to an end (citing Houston Lighting and - !

' Power Co. (South Texas Project, Units 1 and 2), ALAB-799,21 NRC 360,' 382
;

j (1985)), "the Trustee's unopposed withdrawal of Cajun's contention must result ;

in a Licensing Board decision granting the Trustee's request and terminating the '

proceeding with prejudice.". Id. .(emphasis supplied). - i

"

ANALYSIS'

%ere is n0 guidance in Commission rules addressing the situation before us.
' It is clear that the Trustee desires, in the best interest of Cajun's bankruptcy,

~

to end Cajun's involvement in this proceeding. ; And the Trustee ^ clearly -

acknowledges his umlerstanding that the' withdrawal of the only. contention
submitted by the only intervenor in the proceeding ." bring [s] this hearing |
proceeding to an end." ' Trustee's Motion at 7. However, it is also' implicit

~

in the Trustee's statements that the Trustee does not wish Cajun to be barred-

] from litigating its concerns at some future time. Therefore, the 'nustee expresses
~

= his desire to have the contention dismissed without prejudice. . It appears that . ;
the Trustee is following the guidance of Rule 41 of the Rderal Rules of Civil .

'
' Procedure.

i '
: Under Rule 41 of the Rderal Rules of Civil Procedure, a voluntary dismissa!

' of a court action'is generally without prejudice to the action being reinstituted -
at a later date._'Although there is no provision in the Commission's Rules of
Practice that corresponds to the voluntary dismissal procedure in a coutt action, '

'

t
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q%: - we see no good reason why those rules should not be applicable here, especially.

: S ep the public interest theoretically would be served if Cajun can later establish -i
,

that aMitional financial assurances are needed. Financial assurance'is an issue of ,

irenewed current importance given the industry's transition to a more competitive ;4

'
- environment.

- Moreover, even if it were within'our power to bar future action, there is a -
. consideration'of fairness at play here. Cajun is ' withdrawing its contention and i

seeking the termination of this proceeding under the duress caused by its own . ,

:-fiscal situation' As the Trustee stated in his Motion i.

;<

*

. I belarve that the credssors of Cajun Electatc's estate will be bene 6 tied by the savings realized

froen sammanting further Iwticipation la [this Board Proceeding) and by the dedication of the
escase's firnised resourses, so far as practicable, to Cajun Electric's effecti e reorganization.

,

Trustee's ' Motion at 6. Whiie the Trustee's current actions may be binding on_-' +

' Cajun in the event Cajun is returned to debtor in-possession status, it would be ?.

unfair to impose a form of punishment, such as a bar of future action, against : J|Jan Intervenor' whose decisions are now being directed by a person with legal
responsibilities other than those that supported the original intervention' petition.

-

'

'
n

ORDER

.. . ;

For all the' foregoing reasons and upon consideration of the entire record in
'

this matter, it is, this 29th day of March 1996, ORDERED
|
j

: s- >

1

.

I

I
1<

,

,
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"Ihat the motion of Cajun Electric Cooperative to withdraw its contention and
terminate this proceeding, shall be, and it hereby is, granted and the proceeding
is terminated without prejudice,

THE ATOMIC SAFETY AND
LICENSING BOARD *-

B. Paul Cotter, Jr., Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 29,1996

8 Judge Coner was nos presens for the signing cf this Menwrandum and Order. but cenrens in it.
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Cite as 43 NRC 140 (1996) LBP-96-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION i

ATOMIC SAFETY AND LICENSING BOARD

I
Before Administrative Judges:

- James P. Gleason, Chairman
Richard F. Cole !

' Peter S. Lam j
i

l
1

in the Matter of Docket No. 50-245-OLA '|-

(ASLBP No. 96-711011 OLA) I

NORTHEAST NUCLEAR ENERGY

(M Nuclear Power Station,

Unit 1) April 15,1996

ORDER -i
(Terminating Proceeding) i

By Memorandum and Order dated March 6,1996 (unpublished), this Licens-
ing Board granted two hearing requesters, We the People and Donald W. Del ,

ICore (" Petitioners"), an opportunity for hearing conditioned upon their filing at
least onc_ admissible contention by close of business on March 29,1996.' As i

that date passed, no contention was received by the Board. |

On April 9,1996, the NRC Staff and Licensee Northeast Nuclear Energy |

Company filed a Joint Motion seeking termination of this proceeding on the
basis of the Petitioners' failure to file a litigable contention. The Licensing Board
was informed in the Motion that counsel for the Petitioners had confirmed upon
inquiry that no contention would be filed. Subsequently, legal counsel for the *

3 This dase was a 3-werk entension n(a prior established Ehng deadhrw.

i
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< . Licensing Board telephoned counsel for the Petitioners to verify this statement.2 {
Counsel for the Petitioners confirmed that no contentions would be filed in this :

: mater and that further efforts to litigate issues surrounding the Millstone Plant
,

'

'would not.be pursued due to,a " lack of funds." Counsel for the Board was |,
also informed that no response to the Joint Motion would be forthcoming and : ;

: that the Board should take whatever actions were necessary to terminate the , .]
- proceeding. . . .;

. In light'of the record before us, it is, this fifteenth day of April 1996, j
iORDERED that this proceeding is terminated. -

;

FOR THE ATOMIC SAFETY ,,

AND LICENSING BOARD 1

' James P. Gleason, Chairman ~I

ADMINISTRATIVE JUDGE ]
Rockville, Maryland ~ '

April 15,1996 .;,

I

!
t

!

!

!
!

i

~

2 Telephone conversetion between Rotet Pierce, ASt,BP senior Auerney, and Robert Backus, Counsel for the
Pentioners. Apnl II,1996,

141
;

, ,
-

. -

!

.-

t .

.

I
!

.s.

~ -
.- - - .

;
-



- . _ .

,

:

i

Cite as 43 NRC 142 (1996) LSP-96 7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION |

|

ATOMIC SAFETY AND LICENSING BOARD |

'

Before Administrative Judges:

Thomes S. Moore, Chairman
Richerd F. Cole

Frederick J. Shon

in the Matter of Docket No. 70-3070-ML

(ASLBP No. 91-64102 ML) ,

(Speciel Nuclear Meteriel License)

LOUIStANA ENERGY SERVICES, LP,

(Cleiborne Enrichment Center) April 26,1996

\
'

l

In this Partial Initial Decision in the combined construction permit-operatmg ;

license proceeding for the Claiborne Enrichment Center, the Licensing Board I
'

resolves in favor of the Applicant Intervenor's contentions H concerning the
adequacy of the Applicant's emergency plan and L and M concerning the
sufficiency of the Applicant's safeguards measures.

)
RULES OF PRACTICE: BURDEN OF PROOF |

1The Commission's rules of ptactice for the conduct of formal adjudicate,ry
hearings provide in 10 C.F.R. 6 2.732_that the applicant has the burden of proof |

in the proceeding. 'Ihus, in order for the applicant to prevail on each contested
factual issue, the applicant's position must be supported by a preponderance

.

of the evidence. Philadelphia Electric Co. (Limerick Generating Station, Units j.

|i and 2), ALAB-819,22 NRC 681,720 (1985); Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-763,19 NRC 571, I
577 (1984). See I Charles H. Koch, Jr., Administrative low and Practice i 6.44 -

(1985).

;

I

142 |

.

3

v

!



EMERGENCY PLAN (S): REQUIREMENT FOR MATERIAL
LICENSE

i

Under the Commission's regulatory scheme fur emergency planning at certain
' facilities possessing and using special nuclear material or source and byproduct
material,-an emergency plan for responding to the hazards of an accidental
release constitutes one of the Applicant's procedures that must be found adequate
under 10 C.F.R. Il40.32(c) and 70.23(a)(4) to protect heahh and minimize .

' danger to life or property.
;

REGULATORY GUIDES: STATUS

A regulatory guide, however, only presents the Staff's view of how to comply
with the regulatory requirements. Such a guide is advisory, not obligatory and,
as the guide itself states at the bottom of the first page: " Regulatory Guides
are not substitutes for regulations, and compliance with them is not required."

FUNDAMENTAL NUCLEAR MATERIAL CONTROL PLAN (S):
ENRICHMENT FACILITIES

,
'

- The Commission's material control and accounting regulations require that
the licensee of an enrichment facility "shall establish, implement, and maintain

i

a NRC-approved material control and accounting system," 10 C.F.R. I 74.33(a), I

through the creation of a fundamental nuclear material control plan.10 C.F.R. ,j
i 74.33(b).

TECHNICAL ISSUES DISCUSSED
|

Emergency plan; safeguards procedures.

|

PARTIAL INITIAL DECISION
(Resolving Contentions H, L, and M)

i

L i
1

'Ihis Partial Initial Decision resolves contentions H, L, and M filed by
the Intervenor, Citizens Against Nuclear Tra*.h (" CANT"), in this combined
construction permit-operating license proceeding. The application of Louisiana
Energy Services, LP. ("LES" or " Applicant") seeks a license to possess and use
byproduct, source, and special nuclear material in order to enrich uranium U2n
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.



~ to a maximum of 5% by weight. LES would provide enrichment services using
a gas centrifuge process at the Claiborne Enrichment Center (" CEC") it intends
to build in Claiborne Parish, Louisiana, on a site about 5 miles northeast of the
town of Homer.

Pursuant to the amendments to the Atomic Energy Act ("AEA") contained
in the Solar, Wind, Waste, and Geothermal Power Production incentives Act
of 1990, Pub. L. No. 101-575,104 Stat. 2834, uranium enrichment facilities,
with one exception not relevant here, are no longer licensed under chapter 10
of the AEA as production facilities. Rather, facilities such as the CEC now
are licensed pursuant to chapter 6, section 53, and chapter 7, section 63, as

'
-licenses for source and special nuclear material. These amendments to the
AEA also simplified the licensing process by requiring only the issuance of an
environmental impact statement and a single formal :gudicatory hearing for
construction and operation followed by an inspection to verify that the facility
has been constructed properly.

- In its initial notice and order for this proceeding, 56 Fed. Reg. 23,310 ,

(1991), the Commission directed that the Licensing Board determine whether
tie application satisfies the standards set forth in 10 C.F.R. 65 30.33, 40.32,
.and 70.23 as well as the requiremen's of 10 C.F.R. Part 51. Additionally,
it ordered that certain special' standards and instructions must be satisfied so
that the Commission could determine whether the issuance of a license will be
inimical to the common defense and security of the United States and will not
constitute an unreasonable risk to the health and safety of the public. Those
special standards and instructions include the draft General Design Criteria for
uranium enrichment contained in the Advance Notice of Proposed Rulemaking in
53 Fed. Reg. 13,276 (1988); the criteria contained in NUREG-1391 " Chemical i
Toxicity of Uranium Hexafluoride Compared to Acute Effects of Radiation" ;

(1991); the fmancial protection requirements of 10 C.F.R. Il 140.15 .17 and Part |

140, Appendix A; the creditor regulations in 10 C.F.R. 6 50.81 dealing with the )
creation of creditor interests in a uranium enrichment facility; and the creditor i

regulations in 10 C.F.R.170.44 concerning the creation of creditor interests in
special nuclear material. ]

'the Commission's initial notice and order also directed that the proceeding ;

be conducted pursuant to 10 C.F.R. Part 2, Subparts G and I. Among other
things, the Subpart G rules of practice for the conduct of fortyd adjudicatory
hearings provide in 10 C.F.R. 5 2.732 that the applicant has the burden of proof
in the proceeding. 'thus, in order for the applicant to prevail on each contested
factual issue, the applicant's position must be supported by a preponderance
of the evidence. Philadelphia Electric Co. (Limerick Generating Station, Units
I and 2), ALAB-819,22 NRC 681,720 (1985); Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-763,19 NRC 571,
$17 (1984). See 1 Charles H. Koch,1r., Administrative larw and Practice i 6.44

144

:

I



,
- , .

' [ ?. . |'',

.

J

P

.(1985)? Consistent with the Commission'i burden of proof rule and pursuant-
? to the stipulation of the parties, the applicant presented its case on the admitted
contentions first, followed by the Intervenor, and then the NRC Staff. -

.

' IL't
, .

:

.

4 CANT's contention H concerns the adequacy of the Applicant's emergency.
.' '

[ plan for the CEC. Under the Commission's regulatory scheme for emergency
planning at_ facilities possessing and.using 'special nuclear material or' source -

- E . and byproduct material, an emergency plan for responding to the hazards 'of
an accidental release constitutes one of the Applicant's procedures that must be'

~

' found adequate under 10 C.F.R. Il 40.32(c) and 70.23(a)(4) to protect health and -
,

: minimize danger to life or property. The information that must be contained in
*

the Applicant's ernergency plan is set out in 10 C.F.R. {{ 40.31(j) and 70.22(i).
Although the regulations do not require an emergency plan if the Applicant can

"^

: demonstrate that the intake and dose to a member of the public from an accidental
; release would not exceed certain protective action guides, LES has not made such

a showing in its license application. Accordingly, LES must demonstrate that the
1 CEC emergency plan meets the requirements of the Commission's regulations.,

- Ein the statement of considerations accompanying the final emergency plan
regulations for fuel cycle and other material licenses, the Commission set forth

! he rationale for the rule. That background material provides the proper contextt
' for understanding the regulatory requirements with respect to the information
'.that must be included in the Applicant's emergency plan.-In promulgating the -.*

regulations, the Commission indicated that for emergency planning purposes
accidents 'at facilities with significant quantities of uranium hexafluoride such
as the CEC were of greater concern than facilities that possessed only small

i ? quantities of that material. The Commission stated:

' " . , The rupture of a targe heated cyhnder of UF,is'an exception in that both the probability
of a large selease and the consequences due to the chemical toxicity of the released material
could be of gsrater concem than the radiation doses from other accidents at fuel cycle or
other radioactive material facilities . , ,

' Aisborne releases due to a severe accident at these licensed facilmies are hkely to occur
rapidly with hatte waming. The only types of accidents identi6ed in NUREG-1140 for which -
protective action guide doses. or the 2 minigram soluble uranium intake. could theoreucally

. be esceeded are a Are, a UF, cylinder rupture. and a criticality accident.' Releases from a
Ave could stan even before the fire is detected or shortly thereaner. Plume travel time to

, nearby people is hkely to be no more than a few minutes. Releases would usually end when
' the local nre department has controlled the Arc. generally within half an hour to an hour.

Iteleases of UP, are likely to start without warning and be of short duration. Many other
' accidental releases could aho start without warning and be of short duration. As a result, j:

i

|
j

s - i': - j
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.

protective actions would usually have to be taken very quickly to be effective. protective
actions could also be effective if the release were not as fast.

In view of two factors -(1) realistically, exposures should generally be low compared to
protective action guides and (2) the fast moving nature of accidents of concern - fonnal
evacuation planning is not considered necessary, appropriate, or feasible. In particular,
evacuation of neighborhoods before plume arnval would most often not be possible. Thus,
the emphasis of the licensee's emergency preparedness should be on ending the accident as
quickly as possible, reducing the quantity of enaterial released, protecting workers onsite,
recomnending appropriate protective actions to offsite officials, noufying offsite response
organizations of the accident, and promptly restoring the facility to a safe condition. Offsite,
it would be appropriate for police and fire personnel to either move people out of areas of
dense smoke or funes or get them to seek shelter indoors. Such actions are routine fut fires
and chemical releases and would be expected whether the offsite response organizations had
formal wrinen emergency plans or not.

54 lid. Reg. 14,051, 14,052 (1989).-
In response to public comments to the effect that there was no need for

emergency plans at material license facilities, that the proposed protective action
dose guidelines were too conservative, that engineered safeguards could prevent
accidents, and that compliance costs did not justify the benefits, the Commission

: determined that the rule nevertheless should be issued. Specifically, it stated:

Any system of engineered safeguards is considered to have some possibility of failure. No
system could ever be perfect. Therefore, the NRC has decided to require another level
of protection beyond engineered safeguards designed to prevent or nutigate an accident if
releases could cause doses exceedmg protective action guides. The NRC agrees that its |

doze calculations are very conservative and that doses frora an actual accident are hkely to
1

be far lower than calculated. Nevertheless, the NRC considers the calculated doses to bc |
possible even if improbable. The NRC recognizes that the costs to licensees tend to exceed
the anticipated benefits. Nonetheless, in view of the uncertainties inherent in making the
cost benefit balance, and considering in any event the limited additional financial burden
that would result from adoption of the rule, NRC concludes that the emergency planning
nrasures are desirable to protect health. While the NRC agrees that in many instances
it would not be possible to reduce exposures offsite because there would not be enough
tinw, the NRC believes that in some instances there would be a possibility of reducing ;

doses. The requirenents are aimed at those potential dose naving situations. There is no j
requirement, stated or imphed, that the emergency response would always be effective in i
reducing exposures offsite or that specified dose levels would not be exceeded. Instead,
the requirement is that the licensee be prepared to take some practical steps that could, in
favorable circumstances, reduce radiation exposure to the public.

1

i

/d. at 14,056,
1

Firtally, in rejecting comments that offsite notification systems, informa- |
tional brochures, emergency planning zones, and response guidelines should ;

be adopted, the Commission :emarked: '

1
l

l.
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The NRC believes that the normally available capabihties of States and local governments
for responding to industnal emergencies and the normally available radiological health
capabilities of States will be adequate to deal with accidents at fuel cycle and other radioactive e

material licensees. These radiological emergencies would involve small (not hfe threa'ening)
doses, small areas, and small numbers of people. He potential risks are much lower than
the risks from accidents involving chemical plants or the shipping of hatardous chemicals,
to which states and local governments routinely respond. la other words, the response to
radiological accidents at fuel cycle and other radioactive materials licensees can and should
be handled by State and local govemrnents as part of their normal ernergency sesponse
capabihty without add;tional resources.

In most situations, the NRC would expect the local authonties to handle public noufica-
tion and response on an ad hoc basis, the way those authoritics would handle a truck or rail
accident in which hazardous chemicals had been, were being, or might be released. .

The NRC intentionally dad not establish ernergency planning zones 1eciding instead to
defmc the offsite response in terms of wben orfsite response organizations should be notified.

,

he NRC concluded that dose psojections during an accident wo,ld not be puaible. Thus,
the size of the response would be dictated mainly by the practicahty of response actions.
Because Bres are the primwy accident of concern, this would usually involve any actions
offsite that cou!d reduce the exposure of people to smoke from the Are ,

la general, the appropriate responses and distances are dictated by what is practical at
- the tirne the accident occurs. Pblice and emergency personnel have generally been quite

proAcient in handling sinular types of energencies, such as truck and rail accidents.

/d. at 14,057.
He NRC Staff has published guidance as to how to comply with the ,

emergency plan regulations in Regulatory Guide 3.67, " Standard Format and
Content for Emergency Plans for Fuel Cycle and Materials Facilities" (1992).
Dat document, however, only presents the Staff's view of how to comply with
the regulatory requirements. Such a guide is advisory, not obligatory and, as the
guide itself states at the bottom of the first page: " Regulatory Guides are not
substitutes for regulations, and compliance with them is not required." Rus,

,

it is the Commission's emergency plan regulations by which the Applicant's |
emergency plan must be judged and it is the regulations, not the gttide, that
must be found to have been met in the first instance. See Pacific Gas and |

Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-644,
13 NRC 903,937 (1981).

CANTS contention 11 asserts that the license application for the CEC does not ;

provide reasonable assurance that the public health and safety will be adequately I
'

protected in the event of an emergency at the plant. Although CANT proffered
numerous supporting bases for this contention, only ten were allowed -- 112,

,

113,114,115,116,117,1110,1117,1120, and 1123. Each of these bases will be
addressed seriatim.

In support of its position on contention 11, the Applicant presented the
testimony of Peter G. LeRoy, the Licensing Manager of the CEC, who directed
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the preparation of the Applicant'slemergency. plan and then reviewed and 'i
. approved it? (leRoy at I fol. Tr. 40.) In admitting his prefiled direct testimony, -

, {
~

_

|'

,

ithe Board found that Mr. LeRoy was qualified to. testify as an' expert oni
'* .

emergency planning.1(Tr. 41.) Pursuant to a . stipulation of the parties, the . >

1following Applicant exhibits were admitted into e' idence: o Applicant's Exhibit;
'

v < ,

' I, the CEC License Application, through revision 9, January 7,1994 (App. Exh. j

st 11); Applicant's Exhibit-1(a), CEC Safety Analysis Report, through revision 19, - |
~

0 January 7,1994 (Apps Exh.7.a)); Applicant's Exhibit 1(c), CEC. Emergency - 4

Plan. through revision 6, June 29,1994 (App. Exh.' 1(c)); and Applicant's Exhibit . .!.
,

: 2, letter from Kenneth W. Tanner, Chief, Claiborne Parish Fire District No| 6,4 1
,

to Louisiana Energy Services, LP.sJuly 13,1994 (App; Exh. 2). (Tr. 30-33.). .

CANT presented the testimony.of Clifford J. Earl, the President of Resource: -

,

" Management Systems, Inc4a management and organia..jonal consulting firm. L i

: (Earl at 3 fol. Tr. 80.) In' arimitting his prefiled direct testimony, the Board found ' 1
'

that Mr. Earl was qualified by knowledge, experience, training, and education'4

' to testify as an expert on the_ adequacy of the Applicant's emergency plan. (Tr. t
;

- ! 79.) Pursuant to the stipulation'of the parties, Intervenor Exhibit 18, Regulatory . ;
'

(Guide 3.67 (1992) (Int. Exh.18) was admitted into evidence. (Tr. 81.) ,
'

. M iDe NRC Staff presented the testimony of Kevin M. Ramsey, a. nuclear
~

'

' d engineer in the Operations' Branch of the Division of Industrial and Medical
~

,

'

: Nuclear Safety, Office of Nuclear Materials Safety and Safeguards, who was
,

' involved in the Staff review.of the Applicant's emergency plan. (Ramsey at I
fol. Tr.155.) Although the Staff did not move the admission of Mr. Ramsey's . >

testimony as that of an expert witness on emergency planning, he would qualify ai

as such an expert by reason of his experience. Pursuant to a stipulation of the
parties, NRC Staff Exhibit I, NUREG-1491, " Safety Evaluation Report for the

| CEC, Homer, Louisiana" (1994) (Staff Exh.1), was admitted into evidence. (Tr. |
' 154.) '

> The Intervenor's basis H2 for contention H asserts:
.

LES has not identined primary routes for access of emergency equipment or for evacuation.
as well as potential N ?- s to trafnc now (nvers, drawtmdges, railroad guide crossings, s

etc.).| Moreover, it has not specined whether fire stations. police stations, hospitals, and
'other offsite emergency ' support organir.ations are qualined to handle exposure to radioactive
contannaation or tonic chemicals.

( ne Commission's regulations for facilities licensed under Part 40 and Part 70.
contain identical requirements concerning the information that must be included

' in the' facility emergency plan. With respect to.the features of the site, the
regulations,10 C.F.R. Il40.31(jX3Xi) and 70.22(i)(3)(i), state that the plan

"
imust include the following: " Facility description. A brief description of the d
- licensee's' facility and area. near the site." ne statement of considerations
accompanying the final emergency plan rule repeats this succinct regulatory

'
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language and then states that "[t}he purpose is to provide the reader with enough
basic information to evaluate the licensee's plan. Significant nearby facilities,
such as schools, should be included in the site area description." 54 Fed. Ret.
at 14,054.

In contrast to the brevity of the facility description provision of the emergency
plan regulations, the Staff's Regulatory Guide 3.67 expands exponentially the
infc,rmation about the facility that should be included in the plan. That guidance
first calls for a description of the licensed activities conducted at the facihty
including the type, form, and quantities of, radioactive and other hazardous
material present on the site Next, it requires a description of the facility
that includes a. detailed scale drawing of a prescribed size containing five
categories of geagraphical features plus a bar scale and compass indicating
north. Finally, the guidance calls for a description of the area near the site
that includes six categories of information located and identified on an area site
map or an aerial site photograph. The third informational category calls for
the identification of the primary routes for site access and evacuation and the
identification of traffic flow . impediments. The fourth informational category

*
requires the "[ljocations of fire stations, police stations, hospitals, and other
offsite emergency support organizations (specify whether qualified to handle
exposure to radioactive contamination or toxic chemicals)." (Int. Exh.18: Reg.
Guide 3.67 91.3.)

Contrary to the Intervenor's first claim in basis 112, the primary routes for
access to the CEC and evacuation from the facility are included in the CEC
Emergency Plan. (App. Exh.1(c), Fig.1,3-4; i 1.3; LeRoy at 13 fol. Th 40.)
Wrther, the LES Licensing Manager, Mr. LeRoy,in his prefiled direct testimony
indicated that there are no impediments to traffic flow. Ile also stated that the
same type of emergency vehicles that would respond to the CEC in the event
of an emergency regularly use the roads accessing the facility. (LeRoy at 13-14
fol. Tr 40.) In like vein, the NRC Staff's witness, Mr. Ramsey, stated in his
prefiled direct testimony that the CEC Emergency Plan description of the site
area was adequate. (Ramsey at 4 fol. Tr.155.) He Intervenor presented no
evidence to support its claim. Thus, we find that LES has met its burden on
this claim in basis 112 and this claim cannot be sustained.

De Intervenor's second claim in basis 112, i.e., LES has not specified whether
emergency organizations are qualified to handle radioactive contarnination or
toxic chemicals, also cannot be sustained. CANT's expert, Mr. Earl, identi-
fied 10 C.F.R. Il40.31(j)(3)(i) and 70.22 (i)(3)(i) and the Commission's brief
statement about the facility description provision in its statement of consider-
ations accompanying the promulgation of the emergency plan rule, see infra
pp.148-49, as the foundation for the facility description requirement. lie also
asserted that Regulatory Guide 3.67 " prescribes the criteria for an ' acceptable'
emergency plan." (Earl at 4 fol. Tr. 80.) Indeed, CANT's claim is taken directly

149
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from that regulatory guide and parrots its language. 'But, as we have previously
"

indicated, such Staff guidance is not a regulation and compliance with it is
not mandatory. Rather, we must judge the adequacy of the CEC Emergency
Plan by the requirements of the Commission's regulations. Here, we simply
cannot find that the regulatory requirements of 10 C.F.R. Il40.31(j)(3)(i) and
70.22(i)(3)(i), which call only for "[a] brief description of the licensee's facility i

and area near the site," mandate that the CEC Emergency Plan must include
qualification information about the ability of emergency support organizations to
handle exposure to radioactive contamination or toxic chemicals. Even the NRC
Staff, as the author of the guidance, concedes this point in its proposed find.

- ings when it states that "[allthough the regulatory guide suggests that Applicant
specify whether the local fire stations, police stations, hospitals and other offsite
emergency support organizations are qualified to handle exposure to radioactive
contamination or toxic chemicals, the regulations call only for a description of
the facility and area near the site " NRC Staff's Proposed Findings of Fact and

*

Conclusions of Law Regarding Contentions H, L, and M (Oct. 21,1994) at 20.
Moreover, the prerrise underlying the Commission's emergency plan regula-

tions is that "the normally available capabilities of States and local governments
for responding to industrial emergencies and the normally available radiological
health capabilities of States will be adequate to deal with accidents at fuel cycle 1

and other radioactive material licensees.'' 54 Fed. Reg. at 14,057. Further, the
Commission stated that "[p]olice and emergency personnel have generally been
quite proficient in handling similar types of emergencies, such as truck and rail |

accidents." Id. Hus, contrary to the Intervenor's claim, we cannot find that the |
CEC Emergency Plan does not comply with NRC regulations for not specify- 1

ing the qualifications of emergency organizations when such information is not
required by those regulations.

Nonetheless, even though the information called for in Regulatory Guide 1

3.67 is not required by the Commission's regulations to be included in a facility |

emergency plan, the Applicant has committed to meet the Staff's guidance.
Mr. LeRoy stated unequivocally that "LES is committed to meet regulatory |

requirements and will conform to the guidance set forth in Reg. Guide 3.67." !

(LeRoy at 10 fol. Tr. 40.) Normally, an applicant's commitments are made to
the Staff and, as such, are a matter for the Staff to enforce. Here, however, LES
made this commitment before us as part of its evidentiary case in support of
license authorization. In these circumstances, we cannot ignore the Applicant's j

commitment if we are to preserve the integrity of the hearing process. Dus,
we must insist that the Applicant meet its voluntary commitment to exceed the
requirements of the regulations on this matter and conform the CEC Emergency
Plan to Regulatory Guide 3.67.

His agency guidance requires that an emergency plan include an area map
or aerial photograph of the site indicating onsite and near site structures. On
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this photograph or map the Staff guidance calls for the Applicant to include the
. locations of the various offsite emergency support organizations. (int. Exh.18:
Reg. Guide 3.67 61.3.) Along with marking tne locations of such emergency
organizations on the map, it instructs the applicant to specify whether each
organization is qualified to hr.ndle exposure to radiological contamination or
toxic chemicals. Although the CEC Emergency Plan contains the requisite
map locating the offsite emergency organizations, the map carries no legend
or other marking denoting the qualifications of each offsite organization to
handle radiological or toxic chemical exposure. (App. Exh.1(c), Fig.1.3-4.)
The Applicant must, therefore, revise the CEC Emergency Plan to make this
amendment so that the LES plan conforms to its voluntary commitment to us.

'Rather than impose a license condition to ensure that the Applicant makes
the necessary revision to the CEC Emergency Plan, we believe that it is more
appropriate in the circumstances to request that the Staff issue a brief supplement
to the SER before any license is issued indicating that the Applicant has made the
appropriate an endment and thus met its voluntary commitment to us. Moreover,
because the Applicant's commitment to conform its emergency plan to the
Staff's regulatory guidance was not limited to this one matter, the Staff should
ensure that the entire plan conforms in all respects to Regulatory Guide 3.67.

Even though the Applicant has not specifically noted on an area map whether
the emergency response organizations are qualified to handle exposure to
radioactive contamination or toxic chemicals as called for by the Staff guidance,
we are satisfied that the CEC Emergency Plan contains sufficient information
for us at least reasonably to infer that all emergency respcnse organizations
are qualified or, as a result of planned training, will be qualified to handle
exposure to radioactive contamination or toxic chemicals by the time the facility
commences operation. (Id. Il4.3,5.5.1.1,5.7,7.2.3, i1.0; LeRoy at 15-16 fol. '
Tr. 40; Tr. 93,96.) Further, the NRC Staff's witness, Mr. Ramsey, indicated that,
under the training regimen of the plan, the emergency response organizations
would all be qualified to handle radioactive and chemical contamination. (Tr.

~ 165-66.)
Moreover, the Intervenor offered no evidence that the various offsite emer-

gency response organizations were not qualified in this regard. Rather, the In-
tervenor's expert, Mr. Earl, testified that the applicable Staff guidance requires
that the Applicant's emergency plan contain sufficient information about the
knowledge, skills, and abilities of the personnel of such organizations to per-
mit independent evaluation whether they can successfully perform their planned
duties. The quantity and type of information that Mr. Earl seeks to have in-

- cluded in the emergency plan, however, is much more extensive than the simple
notation of qualifications called for by Regulatory Guide 3.67 and far exceeds
the Commission's regulatory requirements. Thus, rather than offer testimony or
other evidence that the offsite emergency organizations are, in fact, not quali-
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fled, or that the planned training will not make them qualified, the Intervenor
merely claims there is not enough information or detail in the plan to determine
qualifications. .We do not agree that the information contained in the Applicant's
emergency plan is insufficient to determine the qualifications of the' emergency
response organizations. In any event, the level of information in the emergency ;

plan that CANT asserts is necessary is not the regulatory standard for judging ;

the adequacy of the CEC Emergency Plan nor is it the standard of the NRC
Staff guidance. We find, therefore, that the Intervenor's second claim in basis ]
H2 cannot be sustained.

'

In basis 113 CANI* asserts:

"Ihe Energency Plan does not include the fo!!owing items: a list of all hazardous chemicals
used at the site, typical quantities possessed, and locations of use r d storage; description of
stack heights typical stack flow rates. and the efficiencies of any emission control devices;
or identification of communication and assessnerd centers. aswmtJy and relocation areas,
and pwcess and storage areas.

Contrary to the assertions set forth in CANT's original basis H3, all of
the missing items are now containt.d in the CEC Emergency Plan and that

:information has been found acceptable by the NRC Staff. (App. Exh.1(c) i 1.2,
Tables 1.2-1 to 1.2-4; LeRoy at 21-22 fol. Tr. 40; Ramsey at 5 fol. Tr.155.) ,

Thus, we find that LES has met its burden on the claims contained in basis H3 |
'

and these claims cannot be sustained. !

In basis H4, the Intervenor asserts:

LES does not identify and describe each type of radioactive materials accident for which
actions may be needed to prevent or minimize exposure of persons off-site to radiation or
radioactive materials. Er all accidents that are postulated pursuant to DG-300515 2.1.1 and
2.1.2. IIS should meet the requirenents of draft Regulatory Guide DO-3005, which include
idenufying the exposure levels at the site boundary (i.e., the levels potentially affecting
persons offisite.) Nr enticality accidents, direct radiation exposure from postulated criticahty
accidents should be evaluated in addition to the dose from released radioactive materials.

With respect to the various types of accidents that may occur at a facility,
the Commission's regulations,10 C.F.R. Il40.31(j)(3)(ii) and 70.33(i)(3)(ii),
require the facility emergency plan to provide "[a]n identification of each type
of accident for which protective actions may be needed." In the statement of
considerations accompanying the emergency plan rule, the Commission stated
in regard to this provision that

[tlypically, the accidents of concern are fires involving radioacuve materials. releases of
large quantities of uranium hexafluoride. and criticalities involving high<nriched uranium or
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1 . _
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54 Fod. Reg. at '14.054. . . .
. . . .. .

-

.! Contrary to the first claim in CANT's basis 4, the CEC Emergency Plan
,identines and describes each type of accident with potential offsite consequences.

' .

:

che Applicant's listing of patulated accidents (i.e., those events involving UF,''

,

< releases that could exceed NRC exposure guidelines) includes those caused y
} by natural phenomena, a nuclear criticality. event, and various other accident . ?

'

.

' - " scenarios. De plan also includes a listing of abnormal operational events that ;
.

< could result in a release of UFg beyond the site boundary. (App. Exh.~ 1(c) - -|g
: il_2.1.1,2.1.2: leRoy at 24 fol. Tir. 40.) Additionally, the CEC Emergency Plan

,
'.

identifies the ' accident.with the maximum exposure level at the site boundary j
, as occurring from k autoclave heater malfunction accident. ne plan states i

..

. that maximum exposure from all other postulated xcidents would be less than ;
.

?

that occurring from'this bounding accident. (App. Exh.' 1(c) 62.1; LeRoy at ' C
,

(24 fol. Tr,40.)/ Finally, the Applicant's plan evaluates at the site boundary
. the direct radiation exp<we and the dose from released radioactive material . -

; fmm a criticality sent. (App. Exh.1(c) 6 2.1.1.2; LeRoy at 25 fol. Tr. 40.) -
' .,

-!o
"

X1hus,.the CEC Emergency Plan adequately identifies the type of accidents i

? for which protective actions may be needed as required by the Commission's |

regulations. ' Additionally, the NRC Staff found that the Applicant's identification : ,

' and description of accidents in the plan is adequate. (Ramsey at 5 fol. Tr.155.) .;

The Intervenor presented.no testimony to support its specific claims in i

basis H4. Rather, its expert,'.Mr. Earl, generally challenged the. adequacy
J the CEC Emerge'ncy Plan for not providing' sufficient details about each

: po@d accident, including such information as the nature, location, timing,
and consequences of the accident. He also criticized the Applicant's description

,

; of postulated accidents for failing to include the potential size and scope of -
the accident, the mitigating actions that would need to be undertaken,' and the
consequences of delay or failure to take timely mitigative actiens. (Earl at 14-
' 15 fol. Tr. 80.) Once again, however,' Mr. Earl seeks a level of information
well beyond what is required by the Commission's regulations or even.the
NRC Staff regulatory guidance for the identification and description of the
type of accidents for which protective actions rr.ay be needed. Further, somes

of the information' he seeks, such as that concerning mitigating actions, is
required by other regulations and appears in other parts of the CEC Emergency
Plan. (See 10 C.F.R. Il 40.31(jX3Xv) and 70.22(i)(3)(v); App. Exh.1(c) 6 5.3.)
Most i.mportantly, an his call for greater detail,''Mr. Earl did not review or

J evaluate the Applicant's Safety Analysis Report, which is prominently referenced

, |in the postulated accident identification section of the CEC Emergency Plan.
(Earl Tr.117-18.) De Applicant's SAR contains an analysis for each of the .
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postulated accidents set out in the emergency plan. That analysis includes a :.
>

: full description of the accident, its causes, and consequences. (App.. Exh. l(a) - !

69 2.);VvsCommission's regulations do not require that the level.of detail . ,

1 contained in the Applicant's SAR with respect to postulated accidents be set ' .
,

1forts in the emergency plan. Indeed,' the Staff's regulatory guidance specifically -
: recegnizes that,such detailed information may be incorporated by reference in - t

! !'the! emergency plan. (Int. Exh.18: Regulatory Guide 3.67 at 1.) Accordingly,;;
'

' the" Applicant has met its burden on the claims contained in basis H4 and these '
*; 1 claims cannot be sustained..

(" ANT's basis 5 for contention H asserts: !

'|
) 125 has psovided few details to'enset the sequuements of DG.3005131 thr example.

'. It is unclear that state authorities will be notitied within 15 minutes e f declaration of a . ,

Si:le Asen Emergency, and who will actify them; whether the NRC will be noti 6ed within ,

rI hour, and who wiu notify k; who has the asthorny to secommsad and initiate on-site -
c

asid off-aite pecenceive acticas, and under what conditions these actions will be taken. As
"

cervestly peceented. the Emergency Plan seems designed to respond to only the most limited :

,
; scorgency estantions. !

j
["Ihc |Comminion's regulations,'10 C.F.R. Il40.31(jX3)(viii) and 70.22(iX3) [
; (viii); require that the facility emergency plan include !

,
- , - ;

*

- [aIcommitment to and a brief description of the means to promptly notify offsite response
'

'I
' org anizations and request offsite assistance. including snedsul assistance for the treatment of - e

cos;tamsnated injusd onsite workers when appropriate. A control point must be established.
'!hn acti6 cation and coordination nest be planned so that unavailchility of some personnel. ;

'

parts of the facility, and some equipment will not prevess the noti 6 cation and coordination. t

Tlun licensee shall also commit to notify the NRC operations cerner immediately after .

"'
not6 cation of the appropriate offsite response organintions and not later than one hotir
aAct the bcensee declares an emergency [ footnote omitted). -

'

. .. . .
-

Contrary to the various claims in Intervenor's basis H5, the CEC Emergency -

Plan tontains all necessary information required by the Commission's regula-
tions dealing with the notification of authorities. (App. Exh. l(c) Il 3.2.1,3.2.2, |

- 4.2.8. 4.3,4.4,5.4; LeRoy at 26 fol. Tr. 40.) The plan clearly identifies the CEC ]
: Emerpncy Coordinator as the LES official responsible for notifying state and
local a uthorities and the NRC (App. Exh.1(c) Il 3.2.1,3.2.2,4.2.1; LeRoy at 26
fol. 'D. 40) and a current telephone listing of all offsite response organizations
is' maintained in the Emergency Plan Implementing Procedures ("EPIP") for 1

the pitn and verified and updated quarterly (App. Exh.1(c) {{4.3,7.8.) The :(
classiftcation scheme covering all incidents at the facility establishes and clearly
definci two categories of events, i.e., an alert and a site area emergency, based
upon a threshold release of UP., (/d. 553.0,3.1.) Upon the declaration of an
alert or site emergency the plan requires that the CEC Emergency Coordinator

,

A.
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? [alesifly) the appropnase offsiae be- organizaticas and the Nuclear Regulmory Com- -
' gama= (NRC). The offeite organi*mhm will be acti6ed withis 15 nunutes of declaring an 3

: Alset. inunediately following nouncation of the offnies assistance organizations, the NRC t

,, . r .g .

^- awilt be mesised. la all cases, she NRC will be sosined withis I hour of declaring an Alen.
, ,

t

1(14. 6 3.2.1 at 3-5.)f Further,[the plan piovides thAt the' CEC Emergency =
'

'

Coordinator.is responsible for recommending and initiating onsite protective'
actions and for recommending offsite protective actions to the appropriate state -

,
; and local authorities.L (/d. ll3.2.1, 3 2.2; LeRoy at 26 fol. Tr. 40.) Under -

)
'

.
.

(the plan, initiation of offsite protective actions is left to the discretion'of the2
:

appropeiste offsite authorities.- (LeRoy at 26 fol. Tr. 40; App. Exh.1(c) 6 3.3.) . .i
Leaving the responsibility for the initiation of offsite protective actions in the; - '

' hands of state and local authorities is, of course,'the premise underlying the'
Commission's emergency plan rule. See 54 Fed. Reg. at 14,052,14,057. Finally, ,

' and contrary to the last claim in Intervenor's basis H5, the CEC Emergency ~ Plan, ~ l
taken as a whole, is designed to' respond to the full range of potential events !

'.and accidents at the facility. (IeRoy at 27 fol. 'n. 40; App. Exh.1(c).) In this'
-

'

regard, the NRC Staff's witness, Mr. Ramsey, stated that the Staff found that :

!the provisions in the emergency plan for notifying offsite response orgcnizations '|
'

and recommending protective actions are adequate. (Ramsey at 5 fol. *h.155.) ]- . T
; Based upon this evidence, we find that the Applicant has met its burden on the |

I_
- claims contained in basis H5 and that these claims cannot be sustained. 1

. In his iestimony, CANT's expert largely ignores the Intervenor's claims in j
~

basis H5 and the Intervenor presented no other testimony or evidence directly to . ). .

' support them. Rather, Mr. Earl asserts that the Applicant's plan fails to provide '

.

Lsufficient' detail to demonstrate that offsite authorities can or will be notified 1- '

-f within 15 minutes.'.Mr. Earl faults the plan for not providing the title of the' -]i ;
state and local authorities who will receive notification from the CEC and, in the !

Jcase of the Claiborne Parish Sheriff's Department, the title of the person who ;

''

will retransmit the notification to the firefighters, hospital, or highway patrol.
- Additionally, Mr. Earl claims that the plan neither states nor demonstrates that j

'

;- the offsite personnel needed to respond to an emergency can be notified promptly ;

or arrive at their duty stations in tirne. Similarly, he asserts that the emergency j
plan fails to demonstrate that notification for effective offsite protective actions i

can be accomplished in a timely fashion. (Earl at 17 fol. Tr. 80.) j
'

%e Commission's emergency plan regulations require the ' Applicant to pro- "j
~

,
~

vide "a brief description of the means to promptly notify offsite response or-
| ganizations." 10 C.F.R. Il40.31(jX3)(viii) and 70.22(i)(3Xviii). His regu-

,

latory requirement simply does not require the level of detailed infermation 1

. that the Intervenor's expert asserts is essential for an ' emergency plan. Nor I
'

.

' does the Commission's regulatory requirement of"a brief description" require a
-

~

- demonstration that the Applicant's emerge'ncy plan will accomplish the various |
'

4,

;
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; notifications ( Likewise,' the agency's regulations do not require, as Mr. Earl :'

Lwould have it, that the Applicant's plan demonstrate that the offsite emergency
.

response organizations can respond to their duty stations "in time."..(Earl at 17 J
.

, fol. 'llr. 80.) We note, however, that 'even though such a' demonstration is un-
: necessary, the evidentiary record amply supports the conclusion.that Claiborne

.
,

J Fire District No. 6 volunteer firefighters can and will timely respond to the CEC
'

S } and that the dispatch' process through the sheriff's office is adequate. (LeRoy at :,

' 19-20 fol. Tr. 40; 'llr. 82-95.) .We have no basis to conclude,' and the Intervenor 1 .a

, has provided us none, that the CEC Emergency Coonlinator will not'make'the .,|
irequired notifications in a timely manner as set forth in the Applicant's plan. 1|

'

CANT's basis H6 asserts: }
- la much of its opershon, the LES piar t will be operating with a skeletal 4 6 person shiA. k is
unclear who wWi ltwo amorpacy sosponse authority when a full operaung crew is not present.

' h is also unclear where emergency telephone numbers and other types of coenmunicahon
wilt be placed la the facihtyi whether all shiA personnel will have had adequate training in -

,

~

omargency y-:- , whether there will be shiA personnel at all tirnes with authority to - !

undertake e:nerpacy snesaures
'

"|

$The claims in Intervenor's basis H6 generally relate to the responsibilities of
a CEC personnel and the adequacy of the training of shift personnel. With respect

- to the former, the Commission's regulations,10 C.F.R.. Il40.310X3 Xvii) ,

and 70.22(iX3 Xvii), provide that' the emergency plan must include "[a] brief j
description of the responsibilities of licensee personnel should an accident |

occur, including identification 'of personnel responsible for promptly notifying !

. offsite response organizations and the NPC; also responsibilities for developing,
maintaining, and updating the plan." With regard to training, the Commission's

- regulations,.10 C.F.R. Il40.310X3Xx) and 70.22(iX3Xx), state that the facility
plan must contain

1

[a) brief description of the frequency, performance objectives and plans for the training
, that the licensee will provide workers ce how to respcnd to an ernergency including any

special instructions and orientation toun the licensee would offer to Are, police, rnedical
and other emergency personnel The training shall fanutiarize personnel with site-specinc

! emergency procedures. Also, the training shall thoroughly prepare site personnel for their
,

sospensabilsies la the event of accident scenarios postulated as most probable for the specine
site, including the use of team training for such scenarios.

De Intervenor's assertions in basis H6 that the' emergency plan fails to
: delineate who has emergency response authority when a full operating crew is
not present and whether shift personnel have authority to undertake emergency

'

_ measures are without merit.' De CEC Emergency Plan provides that during
. nonregular hours, such as backshifts and weekends, when the full complement of
- station personnel are not present, the facility always is staffed with at least a shift4 <

. .
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supervisor, four operators, and the requisite number of security personnel. (App.
,"

- Exh.1(c) i4.2.) Because the number of security personnel on site at any given
dime is protected safeguards information, the emergency plan does not include
Lthis information. De plan provides, however, that under emergency conditions
during nonregular hours the CEC Emergency Organintion is staffed with the -
shift supervisor as the CEC Emergency Coordinator, who has the authority -

fand responsibility unilaterally to initiate any cmergency actions. (Id $54.2,
. 4.2.1.) Wrther, the plan provides that during an emergency the operators assume

.

. theimantle of CEC Operations Shift Technicians and the security personnel .
,

'

fulfill the CEC Emergency Organization's security functions. (/d. I4.2.) ne
| applicable organization chart in the plan for the CEC Emergency Organization

'

-. indicates' that the security personnel perfonn fire control, first aid, evacuation, .
.

: and search and rescue duties during an emcrgency.;(/d., Table 4.2-1.) De -
. plan also provides that in an emergency occurring daring nonregular hours, the
remainder of the CEC Emergency Organization is staffed by persons summoned

,to the facility and that the procedures for such staffing will be set forth in the
'

. EPfP. (/d 54.2.) According to the NRC Staff's witness, the Staff found that
~

the Applicant's emergency organization staffing was adequate. (Ramsey at 6
Ffol. Tr.155.)' Thus, contrary to CANT's claimsf th' Applicant's plan meets -'> e

' the requirement of the Commission's regulations for "[a] brief description'of
: the responsibilities of licensee personnel" in an emergency during nonregular
hours. We find, therefore, that the Applicant has met its burden on these claims

- ' in basis H6 and these claims cannot be sustained.
'In basis H6, the Intervenor also claims that the Applicant's plan fails to detail

clearly where emergency telephone numbers and other types of communications
will be placed in.the facility. -Additionally, CANT's expert, Mr. Earl, asserts
in his pre 61ed direct testimony that the plan f:ils to describe communications

,

channels to summon offsite assistance and that the plan provides insufficient !

detail to demonstrate that skeletal shifts will have the necessary qualifications i

to fight fires and prevent or mitigate accidents. (Earl at 18,19 fol. Tr. 80.) . j
Contrary to these assertions, the Applicant's plan provides that the offsite j

telephone numbers of all emergency personnel that may be needed at the plant 1

will be placed in the control room, which is the primary Emergency Operations |.

Center, and also in the Administration building security station, which is the |
-

secondary Emergency Operations Center, (App. Exh.1(c) i4.2: LeRoy at 28 )
foli Tr, 40.)- The plan also details the four communications systems at the I4

, : . (1) the facility tclephone system; (2) the public address system; (3) the jCEC:
_

alarm system; and (4) the two-way radios. It indicates that these systems are
desigrad so that a single failure in one system does not leave the facility without<

1 communications capabilityJ Further, the systems are designed with redundant
. devices for emergency conditions and backup power is_ supplied to essentiali

J devices to ensure communications during abnormal conditions. The plan states
.
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"that radios are the_ major communications equipment used during emergencies, .
that the CEC radios are compatible .with those of offsite emergency response,

^ <arganizahons, and that spare portable radios.are maintained in' the primary q.

": ~ L and ~ secondary Emergency Operations Centers. ' Additionally, under_ emergency .
conditions, backup communications also are accomplished by mobile telephones.s

g" . :(App. Eah l(c) 66 62 12; LeRoy at 28 fol. Tr. 40; App. Exh.1(a) I 6.4.8 l.) - 4

: Finally, the' emergency plan provides that alarm systems. indicating abnormal . ,

; operating conditions are part of the centrnl control room for each plant unit and - j
_

the control room has direct intercom equipment to all principal points within
land outside the plant.- De control rooms also~ have radio and public address
' audio communication with operators and supervisors in the operating ' areas of - .1,

the plant.. (App. Exh.1(c) 65 5.3, 6.11 LeRoy at 9 fol. Tr. 40; App. Exh.1(a) -
i6.4.8.1.).We find, therefore, that the description in the plan.of.the types and . ;

locati6ns of communications equipment and the description of the telephone !
*

. listings fx emergency personnel and their locations is adequate.
! Similarly, we find that the Applicant's plan sufficiently describes the commu-

nications channels to summon offsite assistance. De CEC Emergency Plan sets .;
: out the communications process for contacting offsite emergency response or- '}
ganizations and spells out the information to be communicated. (App. Exh. l(c) ,

| Il 3.3,3.2.2.) 'As previously indicated, the plan describes the CEC emergency j

: organization officials responsible for notifying the offsite emergency response - ;
,

organizations and the means available for such communications. (14. Il4.2,4.4,
a!

: 5.2.)
. The Applicant's plan also adequately describes the training of CEC personnel - -

so that,' once trained, skeletal shifts will be. qualified to fight fires and prevent
or mitigate' accidents. De plan provides that all workers at the facility are .;

' trained in the physical characteristics and potential hazards involved with plant
. processes and materials so that in the event of an incident at the facility they

'

' know how to lessen their exposures to chemical and radioactive materials. (/d.
6 2.lt LeRoy at 9 fol. Tr. 40.) %c plan describes the LES training and training
exercise program,- including its frequency, for all onsite personnel as well as
offsite emergency responders. That program includes provisions for evaluating, ;

and critiquing training exercises. L(App. Exh.1(c) 167.2,7.3.)- Although the
. Applicant's plan does not include any separate provisions concerning the specific ,

training of the onsite fire brigade,: a brief description of that training is set out j
'; in the CEC Safety Analysis Report. (App. Exh.1(a) I 11.3.1.1.2.) Finally, the i

NRC Staff's witness indicated that the Staff found the Applicant's provision for I

training adequate. (Ramsey at 6 fol.Tr.155.) Bus, with respect to training :;
that will lead to qualified firefighters, we find that the Applicant's plan complies 1

with the'Corranission's regulations which require "[a] brief description" of the j
training program. We find, therefore, that the Applicant has met its burden on J

CANT's clims in basis H6'and these claims cannot be sustained.
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CANT's basis 117 assens:

The bst of participating government agencies in i 4.4 of the Ernergency Plan does not include
the Claiborne Pansh Emergency Response Coninuttee, the primary body responsible for
coordinating and responding to emergencies in Claiborne Parish. Nor does the list include
the llomer Fire Department. the largest and closest such agency in the jurisdiction.

Contrary to the Intervenor's original claims in basis H7, the list of partici-
pating government agencies in the CEC Emergency Plan now includes the Clai-
borne Parish Emergency Response Committee, which is the local representative
of the Louisiana Emergency Response Commission. (App. Exh.1(c) 15 4.3,
4.4; LeRoy at 35 fol. Tr. 40.) he plan also includes an agreement letter with
that committee confirming its participatinn with the Applicent in planning for
and assisting in the management of any emergency at the CEC. (App. Exh.1(c), :
Appendix at 11-9.) Further, because the CEC is located in Claiborne Parish Fire
District No. 6, which includes the Lisbon Volunteer Fire Depaitment, that nearby
constituent fire department is the primary responder and it is included on the
plan's list of participating government agencies. (/d. 6 4.3.) De fire department
in llomer, Louisiana, only provides backup to Claibome Parish Fire District No.
6 so it is not included in the list of primary participating government agencies.
(LeRoy at 30 fol. Tr. 40.) We find that the Applicant has met its burden on the
claims contained in basis 117 and these claims cannot be sustained.

In basis 1110, the Intervenor asserts:
,

For each participatmg government agency 6 4 4 of the Ernergency Plan fails to desenbe the
agency's authonty and responsibihty in a radiological or hazardous matenal emergency and
its interface with others. if any; its specific response capabihties in terms of personnel and
resources available; or what rumor control arrangenents have been made with the agency or
organization.

As in the case of CANT's bases H5 and 116 these claims largely implicate the
responsibility and the notification and coordination provisions of the Commis-
sions regulations,10 C.F.R. f 5 40.31(j)(3)(vii), (viii), and 70.22(i)(3)(vii), (viii).

Contrary to the Intervenor's claims, the Applicant's emergency plan sets out
the authority and responsibility of each participating government agency for a
radiological or hazardous material emergency. (App. Exh.1(c), Table 4.4-1.)
'Ihe plan does not detail how those government agencies interface with each
other but such interface is not a regulatory requirement or a require <1 measure
under the NRC Staff's regulatory guidance. (See 54 Fed. Reg. at 14,057; Int.
Exh.18: Regulatory Guide 3.67 54.4.) De Applicant's expert, Mr. LeRoy,
testified that in responding to emergencies in Claiborne Parish it is the practice
of the various emergency response organizations for each organization to operate
within its own area of responsibility and that these organizations have had no
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past problems coordinating their responsibilities with one another in such an
ad hoc manner. (Tr. 94-95.) He plan also gives a brief description of the
equipment and personnel response capabilities of each participating government ;
agency. (App. Exh. l(c) Table 4.4-1; LeRoy Tr. 88-92, 99-101.)

Finally, with regard to rumor control, the emergency plan provides that
controls such as passwords and call-back verification procedures are used with
offsite organizations to ensure that only real and accurate information is released
to such organizations and the media. (App. Exh.1(c) 64.4; LeRoy at 30 fol.
Tr. 40.) Additionally, the plan specifies that the LES Community Relations
Coordinator is responsible for coordinating news releases. Hat offical has a
direct line of communication to the CEC Manager in order to ensure current
and factual information. According to the plan, guidelines and provisions
for media and public access to information are set out in the EPIP. In the
event of an emergency at the facility, the plan states that the Community
Relations Coordinator will notify designated media contacts and provide them
by. telecopier or by personal runner approved news releases and schedules for
any news conferences. To help climinate inaccurate information to the news
media and the public, the plan contains a sample form news release. (App. Exh.

> !(c) 6 5.8 Figure 5.8-1; LeRoy at 30-31 fol. Tr. 40.) In light of these various
> provisions, we find that the Applicant has met its burden on the claims contained
- in basis HIO and these claims cannot be sustained.

In his prefiled direct testimony, the Intervenor's expert, Mr. Earl, made a
number of additional allegations that are generally related to the claims in
basis HIO. _ He asserts that the Applicant's plan lacks sufficient information
about coordinating and interfacing offsite emergency organizations with onsite
personnel. -(Earl at 8, 21 fol. Tr. 80.) But the Applicant's emergency plan
provides that during emergencies at the CEC all offsite assistance organizations
called to the plant are met at the entrance gate by facility security personnel and
immediately assigned an escort and that escort is in charge and responsible I

Ifor dirsting and coordinating the offsite responder's activities. The plan
specifically provides that this access procedure is practiced during emergency
exercise drills and that CEC emergency organization personnel meet at least
once a year with offsite assistance groups for training and to review matters
of interest. (App. Exh.1(c) 65 4.3, 4.4; LeRoy Tr. 93-94.) Accordingly, we
find that the Applicant's prorision for coordinating the emergency activities of j

onsite CEC personnel with offsite assistance organizations is adequate.
Mr. Earl also variously asserts that the CEC Emergency Plan is unclear and

;

contradictory with regard to firefighting responsibilities. (Earl Tr. 7, 9-11.) l

Contrary to the thrust of one of Mr. East's assertions, however, the fact that the |

Applicant's emergency plan contemplates that offsite emergency organizations,
including offsite firefighters, may have responsibilities offsite for implementing
certain protective actions in the event of a sie area emergency and those -ame !

- 1
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organizations, including offsite firefighters, also may have responsibilities onsite
at the facility to respond to a fire or other situation during that same site area
emergency does not make the plan ambiguous or contradictory. (App. Exh.
1(c) 55 3.1.2, 4.3.) De participating government agencies have the capability
to perform both offsite and onsite functions and the Commission's regulations
specifically anticipate that dual role for emergency response organizations. 54
Itd. Reg. at 14,052.

Mr. Earl also asserts that the Applicant's plan is ambiguous as to the onsite
responsibility of offsite fire departments for fighting fires at the site. Although
we do not find that the various provisions of the CEC Emergency Plan that
Mr. Earl relies upon support his assertion, we are troubled by the testimony of
the Applicant's expen, Mr. LeRoy, that appears to contradict statements in the
CEC SAR aad the Staff's SER and thereby introduces such an ambiguity. The
Applicant's SAR states that "[t]he intent of the facility fire brigade is to be a first
response effect_ designed to supplement the local fire depanment for fires at the
plant and not to replace local fire fighters." (App. Exh. l(a) { l1.3.1.1.2.) The
Staff's SER copics this same statement. (Staff Exh.1 i 10.4.3.) In his prefiled

' direct testimony, however, Mr. LeRoy stated that "the off-site fire fighting
capability will be relied upon as a backup to on-site fire fighting capabilities."
(LeRoy at 19 fol. Tr. 40.) Mr. LeRoy's testimony appears to contradict the
statements in the Applicant's own SAR and the Staff's SER. His matter is
important because the intended role of the onsite fire brigade may affect the
number of fire brigade members needed and the kind of training the brigade
should receive. To correct any ambiguity introduced by Mr. LeRoy's testimony
regarding the role of the offsite fire depanments, the Applicant shall amend the
CEC Emergency Plan to include a clear statement of the function of the offsite
fire department with respect to onsite firefighting responsibilities. If the function
of the onsite fire brigade now differs from the role set fonh in the SAR, the -
Applicant shall revise the SAR accordingly. Similarly, if additional training or
the size of the brigade must be increased because of the changed role of the
onsite brigade, the emergency plan should be revised to reflect this changed role.

- De Staff shall ensure that the SER, which it introduced into evidence, reflects
the correct role of the onsite fire brigade. Any necessary changes should be
included in a supplement to the SER. If the function of the onsite fire brigade
differs from the role described in the SER, the Staff shall ensure that the size
and training of the brigade are sufficient to meet such a differing role.

CANT's basis 1117 assens:

LES has provided no proposed measures for nutigating the consequences of accidents at
the CEC for the off-site public. LES also fails to describe. in the event of a warning of
impendmg danger, the entena that w0l be used to decide whether a single process or the
entire facihty wdl be shut down and the steps that will be taken to ensure a safe orderly
shutdown of equipment.
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(Di Commission's regulations,10 C.F.R. Il40.31(jX3Xv) and 70.33(iX3Xv),
require the facility emergency plan to contain "[a] brief description of the meansi

~

L and equipment for mitigating the consequences of each type of accident, includi
Ling those provided to protect workers onsite,' and a description of the program
for maintaining the equipreent." ..De regulations,~10 C.F.R. Il4031(jX3Xxi)

:and 70.33(iX3Xxi). further ' equire that the plan include "[a] brief description of- ~r
. the means of restoring the facility to a safe condition after an accident."

: Contrary to the ' claims'in basis H17, the Applicant's emergency plan ade--
quately describes the mitigating actions to be taken by plant operating personnel ;

, Eduring an accident.~ (App. Exh. l(c) 65.3; leRoy at 32 fol. Tr. 40.) De plan
|specifically provides that in the event.of a situation where releases could reach -
' offsite persons, the CEC Emergency Coordinator makes recommendations to,

:- offsite authorities concerning safeguards for offsite persons; Specific recom-
mendations would depend upon the event in progress and meteorological condi-a
tions but, in the worst case, could include advising people to go indoors, close'

_

,

|all doors and windows; and turn off any ventilating systems drawing air from .
; the outside. In order to familiarize offsite persons 'with the potential hazards of
. the. CEC and the implementstion of emergency measures, a brochure is sent to

yeach home within'one mile of the facility describing the operation of the CEC :
; ' *E and what could be expected during a serious emergency at the facility.-(App.

j Exh.1(c) 65.44.) Under the provisions of the Applicant's emergency plan for.'

'

ic ' the classification of accidents, the decision to shut down the facility or isolated
, systems and how that is done is left to the discretion of the CEC Emergency,

Coordinator, (App. Exh.' 1(c) 6 3.2; LeRoy at 32 fol. Tr. 40.) The NRC Staff's; : ,

witness, Mr. Ramsey, indicated that the Staff found the Applicant's' description4 <

of mitigating actions in the plan adequate. (Ramsey at 7 fol. Tr.155.) .De In-
,

tervenor presented no testimony in support of its claims in basis HIO. We find"

, ,
that the Applicant's plan satisfactorily complies with the mitigation and shut.

4! .down requirements of the Commission's regulations. The Applicant han met
its burden with respect to the claims contained in basis H17 and these claims
cannot be sustained.

CANT's basis H2O alleges:-

I LES has not described the plans for ensuring that the equipenent and instrumentation are in

g good working condition and that an adequase stock of supplies is maintained; nor has LES
implenunced procedores to ensure timely corrective actions are taken when denciencies in

' supplies are noted, as required by DG-3005 47.6.

De claims raised in basis H2O also implicate the provisions of the Commission's.

: | regulations on the mitigation of the consequences of an accident.
De Intervenor offered no testimony in support of its claims in basis H20.,.

; Conttury to these claims, however, the CEC Emergency' Plan specifically

>
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= describes thel emergency equipment and supplies that ;are _available at the " i'

!* - facility .and their. locations.:- (App. Exh.' 1(c) 515.4.2, 6.4.4.) - The plan also
' !provides that the emergency. equipment and supplies are inventoried and tested ->

'as appropriate once per quarter to ensure that the supplies and equipment are . :
- available in emergencies. : (App. Exh.' 1(c) 15 5.4.2, 7.6; LeRoy at 33 fol. Tr; '

(155.)" Additionally, the NRC Staff's witness, Mr. Ramsey, indicated that the :

? Staff finds that the provisions in the plan for inventory and maintenance are :

._ adequate. (Ramsey at 7 fol. *1Y.155.) Although the Applicant's emergency plan |
does not contain any explicit procedures for corrective actions when deficiencies - |
in emergency equipment or supplies are discovered, the Applicant's. witness,

' Mr. leRoy, stated in his prefiled testimony that LES will implement procedures ..
, .;

. >

; to ensure timely corrective actions when deficiencies in~ emergency equipment -

or supplies'are foand. (LeRoy u 34 fol. Tr. 40.) In this regard, the NRC |' '

Staff's, witness indicated that the Staff found it acceptable, and consistent with - :

its regulatory gusdance, for the Applicant to deal with corrective actions in the- ;

facility EPIP. (Ramsey at.7 fol. Tr.155.) We find, therefore, that the Applicant's . |
: provisions in the plan for the inventory and maintenance of emergency equipment .

~

nand supplies comply with the applicable requirements of the Commission's-
.]!f li T li h i;"regu at ons. . he App cant has met its burden on t ese claims and the cla ms

contained in basis H2O cannot be sustained. !
'

'

~ The last admitted bases for contention H, basis H23, asserts:
I

' !The Appendix to the Emergency Plan lacks the rollowing information:
.

. _a. The letter from Hemer Memorial Hosp;tal does not specify for how many people the j
hospital may be able to transport and provide emergency care, including decontamination. 1
This information should be specined. If these facilities coupled with those from North - j
Oeibome Hospital are inadequate to provide toestment for a credible number of contaminased _ i
or chemicaHy injured individuals.'then funher medical services agreements should be ' )

|: supphed.
. .

,

b. Agreement letters are not supphed from the Claiborne Parish Emergency Planning 1

Commusee; the Homer Fire Department (which is larger and closer to the plant site than the
Lisboa department); the Homer Pohec Department; or the Louisiana Emergency Response

c. vailable resources of the Lisbon Volunteer Fire Depanment. Caiborne Parish , )
Shortif's office, and the Louisiana Highway Parrot are not specined. Thus, it is impossible j
to ascertain whether these agencies are capable of responding adequately to an emergency, |

12- or whether they have the jurisdictional authority to adequaiety respond to an emergency.

Ihe Intervenor's claims in basis H23 implicate portions of the notification and
'

coordination provisions of the Commission's regulations,10 C.F.R. Il40.31(j)
(3)(viii) and 70.22(i)(3)(viii). . ,

Although the ' agreement letter from Homer Memorial Hospital in the Ap- -l
plicant's emergency plan does not specify how many people the hospital can

- transport and treat in the event of an emergency at the CEC, that information is
,

. ,

1
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q provided elsewhere in the plan. Thejian states that Homer Memorial Hospital ! :!
Tis' capable'of handling five persons in its emergency room and the emergency . I
room has a staging area with twelve overSow beds., (App. Exh,1(c), Table ;

- 14.41; LeRoy Tr.;100.) 'Ihe plan indicates that the hospital has'six staff physi '
,

'
Scians and that five specialists are on call. (App. Exh.'1(c). Table 4.4-1.)'1he

_.~".
? Applicant's expert, Mr.' LeRoy, explained that the . emergency room is"always J ;

7. ' staffed with at.least one physician, one registered nurse," one licensed practical f
Maurse, and two nurses'' aides.:(LeRoy Tr. 99,)- Additionally, the plan provides . j

: that physicians associated with _the hospital and hospital personnel participate in |
~ '

annual training involving the transportation and treatment of radiologically' con - , ,

(taminated patients and their role.in providing emergency suppoit. (App. Exh.- |
: l(c) 6 5.7.) 1he hospital agreement letter also. states that the hospital will store -i
.near the emergency room the CEC-provided emergency supply kit and permit j

,
iits quarterly inventory by CEC (/d.,' Appendix at 112.)-4

' Fwther,7.the emergency plan indicates that two ambulances.'from Metro
,

'

Ambulance are available to transport patients 'and that 17-minute' helicopter -
.'i service to' Shreveport medical facilities, is available.' (/d., Table 4.4-1.) The - ,

1
, plan _ states that in the event of an injury to facility personnel, Homer Memorial

Hospital is contacted and provides for ambulance transportation from the plant to -

,.' z

:the hospital. If the injured individual is radiologically contaminated, the person -

~ is accompanied,to the hospital by a qualified health physics representative. (14. |
5 5.6.) 1he plan also includes an agreement letter with Metro Ambulance. (App. .|

. Exh; 1(c). Appendix at 11-4.) The Applicant's expert, Mr. LeRoy, explained that ;
-

: Metro Ambulance always has two ambulances in Claiborne Parish, one in Homer ,

' : and one in Haynesville, and that the _ company has more than 30 ambulances ;

- in northern Louisiana parishes that can be moved to provide coverage in an 1

'
emergency. (LeRoy Th 100-01.)

.

.We find that the Applicant has met its burden on the claims in basis H23a and
. . .

these claims cannot be sustained. There is no regulatory requirement dictating' j
', '

the specific information that must be contained in the Applicant's agreement-
; letters |0Rather the Commission's regulations require that the emergency plan ~j
. contain a commitment and brief description of the means to obtain offsite assis.

]
tance for injured contaminated workers. Here, we find that the Applicant's plan, -

,

including the agreement letters, provides the necessary commitment and brief
description for transporting and treating any credible number of contaminated
injured individuals.

The Intervenor's claims in basis H23b also are without merit. Contrary to
CANT's assertion, the Applicant's plan includes an agreement letter with the
Claiborne Parish Emergency Planning Committee. That committee is the local j

representative of the Louisiana Emergency Response Commission. (App. Exh; j

. l(c), Appendix at Il-9; LeRoy at 35 fol. Tr. 40.) As previously indicated,. j.

Claiborne Parish Fire District No. 6,'which includes the Lisbon Volunteer Fire ;

1
.
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Department | has jurisdiction over the geographical area of the CEC and is the
prir ary responder to fires at the facility. He Applicant's plan includes an
agreement letter with that emergency response organization. (App. Exh.1(c),
Appendix at 11-6; App. Exh. 2.) The Homer Fire Department provides backup
to the primary responder. Similarly, the Claiborne Parish Sheriff's Department,-

not the llomer Police Department, has jurisdiction over the geographical area of
the CEC and the Applicant's plan includes an agreement letter with the Sheriff's
Department. (App. Exh.1(c). Appendix at 117.) Accordingly, we find that the
Applicant has met its burden on the claims contained in bases ll23b and these
claims cannot be sustained.

Likewise, the Intervenor's claims in basis ll23c are without merit. He
Applicant's plan specifies the available resources of the Lisbon Volunteer
Fire Department, which is a component of Claiborne Parish Fire District No.
6. (/d., Table 4.4-1.) He response capabilities of the Claiborne Parish
Sheriff's Department a~l Lnuis'ans liighway Patrol are not included in the
CEC Emergency Plan. TA Appik 4 considers that information proprietary
because it relates to the physical security of the facility. During the proceeding,
the Intervenor failed to take the necessary steps to obtain that information so i

CANT cannot now be heard to complain that it lacks the necessary information |

to determine whether the capabilities of those responding agencies are adequate. |

We find, therefore, that the Applicant has met hs burden on the claims contained ;

in basis ll23c and these claims cannot be sustained. |
In addition to the foregoing findings on contention H, we have carefully :

considered all of the Intervenor's other claims and assertions concerning the CEC l

Emergency Plan and find them to be without merit. We conclude that the CEC |

Emergency Plan complies with the Commission's emergency plan regulations I

and that contention 11 cannot be sustained. With regard to those matters where
the plan fails to comply with the Staff's regulatory guidance, the Staff shall
ensure that the Applicant makes all appropriate additions and amendments
to the plan and its implementing procedures before issuing any license. As
previously indicated, in order that we may ascertain that the Applicant has met
its commitment to us, we request that the Staff issue a brief supplement to
the SER indicating the necessary amendments LES has made so that the CEC
Emergency Plan fully conforms to the Staff's regulatory guidance.

|

IIL
e i

ICANT's contentions L and M concern the adequxy of the Applicant's Fun-
damental Nuclear Material Control ("FNMC") Plan for detecting and prevent-

.

|ing the unlawful production of enriched uranium at the CEC In this regard,10
C.F.R.170.22(b) provides that a license application to possess special nuclear I
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materH or to operate a uranium enrichment facility rnust contain a full descrip-
' tion of the applicant's program for control and accounting of the special nuclear
. material or any enrichment equipment in order to show how compliance with
the Commission's material control and accounting ("MC&A") regulations will

' be accomplished.
The Commission's MC&A regulations require thet the licensee of an enrich-

ment facility "shall establish, implement, and maintain a NRC-approved mate-
rial control and accounting system," id.174.33(a), through the creation of a
fundamental nuclear material control plan. Id.174.33(b). That regulation fur-
ther provides that the licensee's MC&A system must achieve nine enumerated
performance objectives, including the a'sility to "[p]rotect against and detect
production of uranium enriched to 10 percent o more in the isotope U235" and
"[p]rotect against and detect unauthorized produdion of uranium of low strate-
gic significance " Id. 674.33(a)(2) and (3). To meet these general performance
objectives, the regulation also requires that the licensee establish, document, and
maintain, intef alia,

[al detection program, independent of producJon. that provides high assurance of detecting:
2350) Production of uranium enriched to 10 percent or more in the U isotope, to the extent

, that SNM of moderate strategic signincance could be produced within sny 370 calendar day
period.

233(ii) Production of uranium enriched to 20 percent or more in the U isotope; and
hii) Unauthorized production of uranium of low strategic signinunce;

/d.174.33(c)(5). Finally, in order to authorize a license for an enrichment
facility, the Commission's regulations require that we find the applicant's MC&A j
plan adequate. Id. 6 70.23(a)(6). -

Becae-a (?.NT's contentions L and M involve the same general safeguards
subject matter, the contentions were combined for hearing. (TY.189-90.) The
Intervenor's contention L asserts: :

In order to provide reasonable assurance that gas centrifuge equipment at the CEC is not
unlawfully diverted to the production of highly enriched uraniurn OfEU), the applicant's fun-
damental nuclear material control (FNMC) plan should require continuous or frequent online
enrichsrent monitoring for all cascades. To ensure the effectiveness of such monitorir.g. the
plan should stipulate nunimum process pipe inner diameters of 110 nullimeters or greater
at all potential neasurement points.'' The current design of the CEC does not meet these
speci6 cations.42

''Mmimurn process pipe inner &ancier should be i10 mm if uramum hemanuonde gas pressure in the
pipe is relatively lugh. as at the Capenhurst plant la the Umsed Knigdom. . . . Mimmum process pipe
inner sameters umst bc larger than 110 mm far pipes in mbich the uranium hexanuonde gas pressure is
moderate or low. For etangle,if the gas pressure were one-half that sa a typical correspon&ng pipe at
the Cepenhurst plant. thee the mimnum process pipe inner diameter should be the square rout of the two
tmra 100 mm (sic) or 155 mrn.
d%he safeguards issues addressed in the following four connennons will also te resed in CANT's
comnrar4 to the Comnussion regardang the proposed standards far the CEC.
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In a similar vein to its first safeguards contention, CANT's contention M asserts:
|

In order to preclude or detect production of HEU by a batch recychng scherr.e involving I

inisuse of sarnpling ports process valves, and/or flanges, the apphcant's FNMC plan should
require effechve nmitoring by rehable technical rneans which accurately keep track of
employer access to these process connection locations.

To support its position on contentions L and M, the Applicant presented the
testimony of a two-witness panel comprised of Peter G. LeRoy and Erich F. '

Kraska. (LeRoy Kraska fol. 'It 194.) As Licensing Manager for the CEC, )
Mr. LeRoy directed the preparation of the CEC FNMC Plan and reviewed I

and approved it. Mr. LeRoy also is an NRC-authorized derivative classifier.
(LeRoy-Kraska re L at 1-2 fol. Tr.194.) Mr. Kraska is emoloyed as a senior
technical manager by Urenco Investments, Inc., one of the general partners of
LES. He is responsible for ensuring that the CEC is designed in accordance
with the information transferred to LES by Urenco. Mr. Kraska assisted in the
development and review of the CEC FNMC Plan to ensure that the Applicant's |

safeguards program is consistent with equivalent security programs at Urenco's
European facilities that are based on Euratom and International Atomic Energy

,

Agency ("lAEA") requirements. Because Mr. Kraska does not have agency j
clearance for classified information developed in the United States, he has not
had access to the classified portions of the CEC FNMC Plan. (LeRoy Kraska
re L at 2-3 fol. Tr.194.) :

Pursuant to a stipulation of the parties, the following Applicant exhibits were j

admitted into evidence: Applicant's Exhibit 1(b), the Classified Addendum to
'

the CEC SAR (App. Exh.1(b)); Applicant's Exhibit 1(d), the CEC FNMC
Plan (App. Exh. |(d)); Applicant's Exhibit 1(f), the CEC Physical Security Plan
(App. Exh.1(f)); snd, Applicant's Exhibit 1(g), the CEC Security Plan for
the protection of classified matter and information (App. Exh.1(g)). (Tr. 31.)
Each of these Applicant exhibits contains proprietary information pursuant ta 10
C.F.R. 5 2.790(d)(1), classified information, or both. Although these exhibits are
part of the decisional record of the proceeding, they are not publicly availabic. In
particular, all twelve chapters of the CEC FNMC Plan (App. Exh. l(d)) contain
proprietary information and, in addition, Chapter 9 describes the clandestine
prevention program and is classified as confidential national security information.

The NRC Staff supported the position of the Applicant on cententions L
and M and presented the testimony of a panel of witnesses made up of Donald
R. Joy and Bruce W. Morrn. (Joy-Moran fol. Tr. 243.) Mr. Joy is a senior
physical scientist with the NRC ir. the area of material control and accounting,
with experience in safeguards inspections of fuel fabrication facilities. He
helped write the Commission's regulations on material control and accounting
for enrichment facilities in 10 C.F.R. 6 74.33 and the Staff guidance on those
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irequirements in Regulatory Guide 5.67 (1993), (Joy re L at 1, Attachment 1
~ fol. Tr. 243.) Mr. Moran is a program manager for national safeguards suppon,
Safeguards Office. in the National Security Program Office of Martin Marietta
Energy Systems, Inc. As the Program Manager for an NRC contract to provide -
technical assistance and an assessment of safeguards issues for licusing uranium ,

enrichment facilities, he was one of the principal authors of NUREG/CR-5734,
" Recommendations to the NRC on Acceptable Standard Ibrmat and Content
for the Fundamental Nuclear Material Control (FNMC) Plan Required for Low-
Enriched Uranium Enrichment Facilities" (1991), and has substantial experience
in material control .md accounting for DOE facilities. (Moran re L at I and
Attachment 2 fol. Tr. 243; Moran Tr. 245.)

In support of contentions L and M, the Intervenor offered the testimony of
Helen M. Hunt, an independent consultant on nuclear safeguards who has written

'

extensively on safeguards issues and served as an expert for the United States
Department of Energy. (Hunt at 1,24 fol. Tr. 226.) De Applicant objected
to Ms. Hunt testifying on the grounds that she lacked the necessary factual

. foundation to offer an expert opinion on the sufficiency of the CEC safeguaris
provisions because she had not had access to any of the proprietary or classified
information on the CEC.

He genesis of the Applicant's objection to the testirnony of CANT's expert
witness was an earlier discovery dispute. In resolving that meter, we found
that the Intervenor had waived its right to obtain the proprietary portions of
the CEC FNMC Plan and Physical Security Plan because CANT refused to
participate in an in camera hearing session involving those documents. The
Intervenor took the position that, as a public interest organization with the |

purpose of bringing important issues to public light, it would not participate l

in closed hearings. See Memorandum and Order (Ruling on Discovery Disputes i
'

Pertaining to Contentions L and M) at 15-16 (July 8,1992). Similarly, none of
CANT's attorneys or experts took the necessary steps under the Commission's
regulations to obtain security clearances so that they could have access to the
classified information concerning the CEC. See 10 C.F.R. Part 25. Accordingly,
neither Intervenor's counsel nor Ms. Hunt had access to the Applicant's classified
addendum to the CEC SAR (App. Exh.1(b)), the CEC FNMC Plan (App. Exh. 1

1(di), or the CEC Physical Security Plan (App. Exh.1(f)). It was Ms. Hunt's ,

!lack of knowledge of these materials that formed the bases for the Applicant's
objection.

In response to the Applicant's objection, the Intervenor argued that Ms. Hunt
had sufficient facts about the CEC without resort to any classified information to
offer her erpcrt opinion that the Commission's safeguards regulations will not be
satisfied with the technology LES proposes. According to CANT, the Applicant
was not employing tamperproof, continuous, online enrichment monitoring and,
therefore, "both factually and legally," the Applicant cannot comply with 10
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1

C.F.R 674.33 without using such technology, (Tr. 216-18.) We overruled the
Applicant's objection and admitted Ms. Ilunt's prefiled direct testimony, .In
so ruling, we indicated that, consistent with Rule 703 of the Federal Rules of
Evidence, the Applicant and the Staff could attentpt to establish through cross-
examination the lack of factual foundation for Ms. Hunt's exrrt opinion and
that we would decide the appropriate weight to give her testimony, (Tr. 225-26.)'

In resolving contentions L and M, we initially turn to the case the Intervenor
seeks to build from Ms. Ilunt's testimony. Because CANT's argument is
succinctly set out in its proposed findings, we address the argument it presents
there.

The InterVenor first assens that in promulgating 10 C.F.R. { 74.33 the
Commission noted that the regulation "'was written with full consideration of
IAEA agreements. . . .' $6 Fed. Reg. 55,991,55,992 (October 31,1991)" and
"[t]hus, an MC&A program which does not comply with IAEA agreements
cannot comply with 10 C.F.R. 674,33." CANT's Clarified Proposed Findings

8 Pursuam so the supulanon of ele panses, the following latervenor exhibits pertinent to contenuons 1. and M
were also mimitted into evidence: latervemw's Exhibet I, Imernational Technology Prograrns Dmaion, Manin
Manetta Energy Systems, lac., safeguards Trumng Caurse," Nuclear Womal Safeguards for Ennchment Plams, ;

Part 4. oas Centnfuse Ennciunent Plant: Diversme Scenanos and LAEA Safeguards Acuvines," Nov.1418. '

1988, Imerwoor's Exhibit 2. P. Ting and B. Moran, " Material Comrol and Accounting Requirements for Uranium j
Eancharm ruckhues," Proceedongs of the 32nd Annual Mertmg of the Institute of Nuclear Materrak knagement,
New orlears, la, July 28-31,1991, as 404 07; Intervenor's Estubit 3, S. Baker, D. Dekker, P. hiend, and K. Ide,
" Developments in Safeguards as Apphcable to Urenco's Enrichment Plants - An operator's Perspecuve,"IAEA-
SM-333/ll (1994k Imervenor's Exhibit 4. M. Benedict, T. Pigford, and H. imvi, Nuclear Chemical Engeneering ;

64445 (2d ed.1981 h latervenor's Ealubn 5, Internatmnal Technology Programs Division, Marun Manetta Energy i
Systems, lac., Safeguatds Train ng Course, " Nuclear Matenal Safeguards fw Ennchnem Plants, Pan 2. Cascade |
and Centnfuse Separanon Theory; Uranium Henafluonde " Nov. 14-18,1984, at 124 27; latervenor's Exhibu 6, :

CEC SAR Table 4 3 2 at 6 313 to 15,6 317,63-20(1991);Inrervennr's Exlubit 7. K. van der Meer "Enrichmem !

Ven6 canon on UP,la Eow Pressure Process Pipes- An Application of the Two Geonrtry Method " Frac 6edmgs ,

of the lith ESARIM Sympostum on Safeguards and Nuclear buenal Management. Lunembourg, May 30-June I, i

1989, at 177-88; Iniervenor's Enhabis 8 H. Hunt *Effect ve Go/No Go Enrichment Measuremens," Proceedags '

of the 13th ESARTM Synposium on Safeguards and Nuclear Material Management. Avignon, hance May 14-16,
1991, at 36L69; latervens Eahibit 9, A. von Barckmarn, "Implenentanon of lAEA Safeguards in Cemnfuge i

Ennchmes Plants,* Proceedmp of the Fourth Internatmnal Conference on facility Opemtians-Sofeguards

interface, Alhuquerque, N M., pS 29-oet. 4.1991, at 185-90; latervenor's Entuhit 10, T. Packer, "Commuous
Momeonag of Vanmuons in the U Innchnwnt of Uramum to the Hender Pipework of a Centnfuse Emichnem )
Ptarn," Proceedmss of the 13th EsARIM Symposium on Sqftguardr and Nuclear Atenal Management Avignon,
Rance, May 1416,1991, at 37176, Intervenor's Estubit i t. P. Evans and C. Rutherford, "A Uranium Ennchnent

- Momtar for Surwillance of a Small Centnfuse Cascade," Journalof Nuclear Materish Management 34 39 (Apr.
1989); Imerwnor's Exhitut 12 President william Chaton, Address to the 48th Session of t!w United Nanons
General Assembly (sept. 27,199h, Interveraw's Exh. bit 13. H. Hunt. *Safeguanis for Advanced Gas Centrifuge
Uratuum Ennchnrm %nts," Procardmgs of the 15th ESARTM Sympmsum on Safeguards and Nuclear utenair
&nagement. Rome, Italy. May 1111,1993, si 27' 76; intervenor's Exhibis 14. H. Hum, " Transparency of
National am1 Regional Safeguards Systens* Prmordmgs of the 34th Annual Mernes of the Insntute of Nuclear
&senah &nanment, Scottsdale Ant,Jmy 18-21,1993, at 791; Imerwoor's Exhibit 15. D. Drayer, D. Mangan,
C. Sonmer, and J Imett,"Auttwnucanon of operator-Designed Monitorms Systems? Procerdmp of the 30th
Annml Mernns of the inrntate of Nuclear hteriah knagement, orlando, f'la., July 9 l2,191t9, at |%4-
49; Imervenor's Exhitne 16, C. Johnson, " Data Transnussion Authenucanon Techmques for Use in Unnetended
Surveillance Systems," ProcerJmts of the 90th Annual Martmg of the lasnture ofNuclear Materials Management,
orlando, N., July 9-12,19fa9, at 1050'52;Intervenor's Ealubit 17, M. Canry. E. Hakkila, and R. Web, "T1w Third
U.S. German works 1mp on Near-Real Time Accounung for Reptocesung Plants," Journal of Nuclear Malenah
&nagement l&l$ (feb.1992).
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of Fact and Conclusions of Law Pertaining to Contentions L and M (Oct.
,

24,1994) at 2. Next, the Intervenor asserts that the LES license application
is subject to the Agreement Between the United States of America and the

' International Atomic Energy Agency for the Application of Safeguards in the
United States of America. Nov. 18,1977, 32 U.S.T. 3062, that took effect
in~ 1980 as part of the implementation of the Treaty on the Non-Proliferation
of Nuclear Weapons, July 1,1%8, 21 U.S.T. 483. Citing article 72(b) of
the IAEA Agreement, the Intervenor claims that "this treaty provides that the
IAEA must be able to 'make independent measurement of all nuclear material
subject to safeguards. . . .'" CANT's PF at 2-3 citing 32 U.S.T. at 3082.
CANT then argues that the Applicant's classified information concerning the ,

CEC safeguards provisions is irrelevant to evaluating compliance with IAEA
safeguards "because it does not pertain to the IAEA's ability. to independently :
verify the absence of HEU production." Id. at 4-5. According to CANT, only
continuous on-line enrichment monitoring of each CEC cascade will permit "the

- IAEA to independently verify the absence of HEU production at the CEC."Id. at
7. Similarly, CANT declares that only tamperproof monitors with authenticated
transmission to a central computer will permit "the IAEA . . to be able to
independently detect unauthorized patterns of valve manipulation which would
indicate possible llEU production." Id. at 9.

CANT's entire argument fails, however, because it is footed on an erroneous
premise. "the Intervenor misreads and misapprehends article 72(b) of the IAEA
Agreemer t, which is the cornerstone of its argument. Contrary to its tssertions, 1

that IAEA provision does not, through the mechanism of allowing the IAEA
to make independent measurements of nuclear material subject to safeguards,
mandate that the Applicant employ at its enrichrnent facility any particular design
configuration or any specific hardware in order to provide the IA2A with an
independent means of verifying that no HEU has been produced at the facility.

To make its argument, the Intervenor selectively quotes article 72(b) and adds
~ language to its description of the provision to convey the meaning that the IAEA |
Agreement creates a design or hardware requircenent. In describing article 72(b), j
CANT states that "[a]mong other things, this treaty provides that the IAEA must j
be able to 'make independent measurement of all nuclear material subject to

'

safeguards. . . .'" Id. at 3-4 (first emphasis supplied). But the actual language
of article 72 conveys no such meaning. It states:

. For the purposes specined in Anicles 69 through 71 (deahng with ad hoc inspections. routine
inspections. and special inspections, respectively), the Agency may:

(a) Examine the records kept pursuant to Artid a 49 though 56;
(b) Make independent measurenrnts of all nuclear material subject to safeguards under

this Agteement;

-
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. (c)[ Wrify the functioning and calibration of instrunents and other awasuring and
comuol equipment,

.

. c) . Apply and make use of survedlance and containnsent nwaswes; and
(d) '

( Use other objective teethods which have been demonstrated to be technically.
,

v fossible [

t

' 32 U.S.T. at 3082. The meaning of article 72 is further delineated by article 73, 2
.

which states: [

Within the scope of Anicle 72, the' Agency shall be enabled:
1

L(a) To observe that sanples at key amasurement points for nwerial balance accoun-
tancy are taken in accordance with procedores which produce representative sand j

' pies, to observe the treatawnt and analysis of the samples and to obtain duplicates - , j
of such samples;. '

(b) ~ To observe that the measurements of nuclear masenal at key nuasurernent points .
- for material balance accountancy are representative, and to observe the cahbration ,

!
of the instrwnents and equipment involved;

(c) To make anangements with the United States that, if necessary: .

; (1) Additional measurenwnts are made and addstional samples taken for the 3
'

- Agency's use;
._

,

"

(il) ' '!he Agency's standard analytical samples are analysed;

{{
(iii) A;,propriate ab6ulute standards are used in calibrating instruments and other

equipment;
(iv) Other calibrations are carried out, ;

(d) 'fo arrange to use its own equipnent for independent rneasurenwnt and surveillance, ;

and if so agreed and specined in the Subsidiary Arrangements to arrange to install j

such equipnwnt;
.

,

(c) ' To apply its seals and other identifying and tamper-indicating devices to contain, j

nwnts, if so agreed and specined in the Subsidiary Arrangements; and j

(f) = To make anangements with the United States for the shipping of samples taken for
tie Agency's use.

.

14. As the language of these provisions makes clear, the authority of the IAEA
pursuant to article 72(b) to make its own measurements of nuc! car material
subject to safeguards does not translate into a requirement that a facility subject - r

to IAEA inspection must employ a particular design or a specific kind of
~

hardware to provide the IAEA an independent and foolproof method of verifying
- that no llEU has been produced at the facility, as the Intervenor asserts.

Ibrther, the Intervenor's case is not advanced by its argument that because
the Commission's safeguards rule for enrichment facilities was written "with full
consideration of IAEA agreements," an applicant's MC&A program compliance
with the IAEA Agreement is central to its compliance with 10 C.F.R.' 5 74.33.
Although CANT is correct that the Commission issued the safeguards rule "with i

full consideration of IAEA agreements," 56 Fed. Reg. at 55,992, contrary to
the Intervenor's claim the IAEA Agreement does not prescribe any particular !

-design configuration or specific hardware for the CEC to provide the IAEA-

'

;
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an independent method of verifying enrichment production. Because CANT's
argument is based upon a misreading of the IAEA Agreement, the fact that '

the Commission issued the safeguards rule with full considecSon of the IAEA
Agreement provides no support for its position.

Indeed, in promulgating 10 C.F.R. 5 74.33, the Commission expressly rejected
the suggestion of a commenter with close ties to CANT that it should require
that plant hardware be designed to permit and facilitate independent "go/no go"
verification of the absence of unauthorized enrichment. See CLI-92-7,35 NRC
93,103 n.9 (1992). Similarly, the Commission rejected the suggestion that it 1

should require that an applicant consult with the IAEA on plant hardware design.
In the statement of considerations accompanying the final rule, it stated:

1he Commission does not betwve that the suggested hardware design L either nece.sary or
practical. Based upon its expenence with safeguarding SNM in licensed material activities,
the Commission is convinced that a proper MC&A program can provide adequate protection
against unauthorized enrichsrent, and assurance that shou,d it occur. it will be detected in a
timely manner. Therefore, the Commission does not beheve it is necessary to impose such a ,

requirement. Tbnhermore, as it is the NRC's responsibility to hcense the enrichment facihty,
its requirerrents for protection of health and safety of the pubhc and common defense and
security take precedence over IAEA inspection schemes and pmtocols. Nonetheless, these |
MCAA requirenents were developed cognizant of IAEA programs because the LJ.S. is a J
nrmber country of IAEA and comphes with the IAEA requirements. Consequently. the i

suggestion of the commenter is refused.

56 Fed. Reg. 55,991, 55,995 (1991).
'Ihat the Intervenor's reading of the IAEA Agreement is erroneous also

is evident from one of the Commission's rulings in this proceeding. In the
notice initiating the proceeding, the Commission provided that any subsequently
admitted party could seek reconsideration of the special licensing criteria that
the Commission stated would be applicable to the CEC. The Intervenor sought
reconsideration and, in its motion, complained of the lack of a safeguards
design criterion applicable to the CEC. It requested a design criterion for the
facility and its hardware conducive to the implementation of effec'ive advanced
national and international safeguards techniques and procedures. CANT also
asked the Commission to impose licensing standards that would ensure effective
monitoring of the CEC by the IAEA, including online enrichment monitoring
and effective monitoring of all sampling ports, process valves, and flanges -
the subject of CANT's contentions L and M. CLI-92-7,35 NRC at 102.

In denying the Intervenor's request for a safeguards design criterion, the
Commission stated that it aircady had addressed the need for safeguards against
unauthotir.ed activities by issuing 10 C.F.R. 5 74.33. It also rejected CANT's
call for licensing standards requiring online enrichment monitoring and effective
monitoring of sampling ports, process valves, and flanges. The Commission
indicated that the Intervenor's proposed licensing standards were " prescriptive"

172



. _ _

and explained that, in promulgating the safeguards rule, it had made a reasoned
policy choice to regulate by performance-based standards for MC&A programs.
It added that "[llicensees may, of course, choose or need to employ the CANT-
suggested means to achieve an appropriate level of safeguards; however, those
means are not necessarily the exclusive solutions to meeting the Commission's
performance requirements." Id. at 104.

The Commission's statements denying CANTS reconsideration motion, taken
in conjunction with the statement of considerations accompanying the final safe-
guards rule, make it clear that the Intervenor's reading of the IAEA Agreement
is not shared by the Commission. In promulgating the safeguards rule, the
Commission remarked that the rule was written with full consideration ofIAEA
agreements. Consistent with that statement, in denying CANTS reconsideration
motion the Cammission could not have rejected the imervenor's suggenteu li-

,

censing standards on the ground that such standards were prescriptive, and hence
incompatible with the performance-based standards of the safeguards rule, if
those very same prescriptive standards were mandated by the IAEA Agreement.

Thus, as the Commission suggested,10 C.F.R. 674.33 is fully consistent
with the IAEA Agreement and the Intervenor's reading of that Agreement is
erroneous. Contrary to CANTS assertions, the IAEA Agreement, and hence
the Commission's safeguards rule, simply do not impose on the Applicant a

' requirement that the CEC must employ a particular design configuration or a
specific kind of hardware in order to provide the IAEA an independent and
foolproof method of verifying that no HEU has been produced at the facility,
Whether the Intervenor's position is viewed as a strictly legal argument that the
IAEA Agreement requires, as a matter of law, continuous online enrichment
monitoring and effective monitoring of sampling ports, process valves, and
11anges, or whether CANTS position is viewed as a factual argument that these
same methods are the unty possible way to provide IAEA with an independent
method of verifying that no HEU has been produced at the facility, the arguments
fail because they are entirely based on CANTS incorrect assumption that
IAEA safeguards pmvisions provide the baseline requirements needed to comply
with NRC safeguards regulations. CANTS erroneous reading of the IAEA
Agreement renders its contentions L and M meritless.

As the foregoing discussion demonstrates, the adequacy of the Applicant's
safeguards measures to detect unauthorized production of enriched uranium must
be determined under the Commission's safeguards rule. Pursuant to 10 C.F.R.
5 74.33(c)($), the CEC FNMC Plan must provide high assurance that the Appli-
cant's detection program will detect the unauthorized production of enriched ura-
nium. As previously indicated, the Intervenor's expert chose to forego reviewing
of the proprietary and classified information on the Applicant's safeguards pro-
gram. Additionally, the Intervenor took the position that such information was
irrelevant for determining compliance with what it believed (albeit erroneously)
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were the controlling IAEA safeguards requirements. Herefore, in providing her
analysis of the Applicant's compliance with 10 C.F.R. 074.33(c)(5) Ms. Ilunt
lacked complete, accurate, factual information about the Applicant's safeguards
measures and the design and layout of the CEC, including the classified adden-
dum to the CEC SAR (App. Exh. lib)), the CEC FNMC Plan (App. Exh.1(d)),
and the CEC Physical Sectaity Plan (App. Exh.1(f)). As a result, the quality
of Ms. Hunt's analysis'was seriously impaired. For example, Ms Hunt did not
know how the CEC centrifuges are interconnected to form cascades, how the
cascades are controlled, or how many process valves are on each cascade. Sim-
ilarly, the Intervenor's expert did not know whether the CEC cascades can be
reconfigured and, if so, by what means, where the process valves are located, or
what measures LES will employ to control personnel access to the centrifuges.
(Tr. 231-36.) The proprietary and classified information in the Applicant's Ex-
hibits 1(b),1(d), and 1(f) are at the heart of the question of the adequacy of
the Applicant's safeguards provisions and indispensable to any determination of
whether the Commission's regulations have been met. Without knowledge of

- the relevant facts, CANT's expert did not have a sufficient fcundation to reach
an informed expert opinion on whether the Applicant's safeguards provisions
provide high assurance of detecting the unauthorized production of enriched
uranium. llence, we can give Ms. Hunt's testimony no weight in considering
contentions L and M.

Erning to the merits of CANT's contention L, it asserts that continuous
online enrichment monitoring of all cascades, with minimum pipe diameters
of i10 millimeters to support it, is necessary to provide reasonable assurance
that gas centrifuge equipment is not unlawfully diverted a the production of
HEU. In responding to contention L, the Applicant's expert witnesses, Mr.
LeRoy and Mr. Kraska, stated in their prefiled direct testimony that continuous
online enrichment monitoring is not necessary to prevent diversion of centrifuge
equipment to the production of HEU at the CEC. (LeRoy-Kraska re L at 4,12
fol. Tr.194.) Mr. LeRoy indicated that the classified material in chapter 9 of the
CEC FNMC Plan describes the Applicant's clandestine enrichment prevention
program. This program is multifaceted and provides a number of means of
preventing, detecting, and mitigating diversion of enriched uranium. (LeRoy-
Kraska re L at 10-11 fol. Tr.194.)

Because the CEC FNMC Plan (App. Exh.1(d)), the CEC Physical Security
Plan (App. Exh. l(f)), and the classified addendum to the CEC SAR (App.
Exh. l(b)) that detail the Applicant's safeguards provisions are comprised of
proprietary and classified information, and the Intervenor has chosen not to -

review this vital information, no purpose would be served by filing separate
classified findings on CANT's contentions. It suffices to note generally that the
Applicant's safeguards program works through the control of personnel access,
the control of enrichment equipment, the control of UF, systems operations,

,
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maintenance, testing, and the monitoring and inspection of UF, systems and UF, |
usage and storage areas. nrough these methods various clandestine scenarios
such as batch recycling will be prevented from occurring at the CEC. (LeRoy- i

Kraska re L at 13-14 fol. Tr,194.) Mr. LeRoy concluded that the Applicant's
safeguards measures, particularly the CEC design and the CEC FNMC Plan,
as well as the proposed procedures, operating prr* ices, and administrative
programs for the facility, provide a high degree of anurance that clandestine
diversion of enrichment will not occur at the CEC. (LeRoy-Kraska re L at
23 fol. Tr.194.) Further, the NRC Staff's expert witnesses, Mr. Joy and Mr.
Moran, stated in their prefiled direct testimony that continuous online enrichment
monitoring is not necessary to detect unauthorized enrichment. (Joy-Moran re
L at 7 fol. Tr. 243.) The Staff evalnated the Applicant's safeguards provisions
and concluded that the CEC FNMC Plan provides the required assurance of
detecting the unauthorized production of HEU at the facility and meets all NRC |

regulatory requirements. (Joy-Moran re L at 6-7 fol. Tr. 243; Tr. 247.)
Based upon the testimony of the expert witnesses for the Applicant and the

Staff and the proprietary and classified information contained in Applicant's
Exhibits 1(b),1(d), and 1(f), we find that the CEC FNMC Plan meets the i

regulatory requirements of the Commission's safeguards regulations, particularly |

10 C.F.R. 5 74.33(c)($). The Applicant has met its burden on CANT's contention
L and that contention cannot be sustained.

CANT's other safeguards contention, contention M, asserts that in order to
effectively preclude and detect production of HEU by batch recycling though
the misuse of sampling ports, process valves, and flanges, the CEC FNMC
Plan should require effective monitoring by reliable technical means, i.e.,
tamperproof controls, to track employee access to process connection locations.
The Anplicant's expert witnesses, Mr. LeRoy and Mr. Kraska, both testified that
the tamperproef devices called for by CANT in contention M are not necessary
to comply with the Cormnission's safeguards regulations. (LeRoy-Kraska re
M at 4 fol. Tr.194; Tr. 256.) Access to sampling ports, valves, and flanges is

,

controlled at the CEC and the monitoring devices and methods employed by LES )
for sampling pons, process valves, and flanges will provide the high assurance '

required by 10 C.F.R. 6 74 33(c)(5) for detecting unauthorized production of
enriched uranium. (LeRoy-Kraska re M at 4, 8-9 fol. Tr.194.) Chapters 2,6,
and 9 of the CEC FNMC Plan describe the devices, methods, and programs
for controlling sampling ports, valves, and flanges. Specifically, the classified
material in Chapter 9 contains, inter alia. the enrichment scenarios involving
sampling ports, valves, and flanges that will be detected and prevented by the |

ApplicantM program, including batch recycling. (LeRoy-Kraska re M at 8-11 fol. |
Tr.194.) Further, the NRC Staff witnesses Mr. Joy and Mr. Moran, indicated
in their prefiled direct testimony that the Staff concluded that batch recycling
through the use of sampling ports, valves, and flanges has been adequately
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: addressed by the Applicant and that compliance with the CEC FNMC Plan will .
.

_ provide adequate deterrence to, and detection of, unauthorized production of:

HEU. (Joy-Moran re M at 6 7 fol. Tr. 243.) Both Mr. Joy and Mr. Moran testified
L that they were satisfied that the. CEC FNMC Plan meets all NRC regulatory

~

requirements and provides the high assurance sequired by the regulations. (Tr.

' 247.) ' . . -

' '

1 Based on the testimony of the expert witnesses of the Applicant and the
| Staff and the proprietary.and classified information contained in Applicant's
Exhibits 1(b),1(d), and 1(f), we find that the CEC FNMC Plan also meets the
requirements of 10 C.F.R. 674.33(c)(5). The Applicant has met its burden on
CANT's contention M and that contention cannot be sustained.

'
,

'

- IV.

For the foregoing reasons, we conclude that the CEC Emergency Plan and
the CEC FNMC Plan comply with the Commission's applicable regulations and

.'that CANT's contentions H L, and M cannot be sustained. Pursuant to 10

..C.F.R.12.760 of the Commission's Rules of Practice, this Partial Initial Deci-
! sion will constitute the final decision of the Commission on these contentions

forty (40) days from the date of its issuance unless a petition for rev'iew is filed .
.

in accordance with 10 C.F.R.12.786, or the Commission directs otherwise.
Within i|fteen (15) days after service of this Partial Initial Decision, any party

' may file a petition for rc<iew with the Commission on the grounds specified
- in 10 C.F.R. 6 2.786(b)(4). The filing of a petition for review is mandatory in
order for a party to have exhausted its administrative remedies before seeking
judicial review at the appropriate time. Within ten (10) days after service of a

, petition for review, any party to the proceeding may file an answer supporting

g
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:

!

or opposing Commission review. He petition for review and any answers shall !
conform to the requirements of 10 C.F.R. 6 2.786(b)(2)43). !

It is 'so ORDERED. '
_

,

,

THE ATOMIC SAFETY AND !

LICENSING BOARD .

!
|Domas S. Moore ..
I- ADMINISTRATIVE JUDGE
!

IRichard F. cme
ADMINISTRATIVE JUDGB +

i
a

liederick J. Shon
ADMINISTRATIVE JUDGE |

I-'Rockville Maryland ..,

| April 26,1996 {
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1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

'

;

ATOMIC SAFETY AND LICENSING BOARD
1

Before Administrative Judges: l

|

Charles Bechhoefer, Chairman
Dr. Jerry R. Kline i

Dr. Peter S. Lam
,

in the Matter of Docket No. 50-160-Ren

(ASLBP No. 95-704-01 Ren)
(Renewal of Facility

License No. R-97)

GEORGIA INSTITUTE OF !
TECHNOLOGY :

(Georgia Tech Research Reactor, !
l

Atlanta, Georgia) April 30,1996

The Atomic Safety and Licensing Board issues a Prehearing Conference j

Order setting forth determinations made at a prehearing conference on April 24,
1996, including witness schedules and other matters bearing on the evidentiary
hearing scheduled to commence on May 20,1996.

RULES OF PRACTICE: WITNESSES

The Rules of Practice do not permit particular Staff witnesses to be subpoe-
naed. But a licensing board, pursuant to 10 C.F.R. 5 2.720(hX2), may, upon a
showing of exceptional circumstances, require the attendance and testimony of
named NRC personnel. Where an NRC employee has taken positwns at odds
with those espoused by witnesses to be presented by the Staff, on matters at
issue in a proceeding, exceptional circumstances exist. The Board determined
that differing views of such matters are facts diffeiing from those likely to be
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presented by the Staff witnesses and, on that basis, required the attendance and
testimony of the named NRC personnel.

TilIRD PREIIEARING CONFERENCE ORDER

On April 24, 1996, the Atomic Safety and Licensing Board conducted a
prehearing conference in Atlanta, Georgia (Tr. 834-914).8 Participating were
representatives of Georgia Institute of Technology (Georgia Tech or Applicant),
Georgians Against Nuclear Energy (GANE or Intervenor), and the NRC Staff.
This conference served many of the purposes described in 10 C.F.R. 5 2.752.
Ibliowing are the specific matters considered.

A. Witness Schedules

ne Board approved schedules for the appearance of particular witnesses at
the hearing commencing on May 20,1996. Previously, the Boaid had directed
the parties to present the names of all of their witnesses at the prehearing
conference. All of them did so.2 Because rauch of Georgia Tech's case is
likely to be rebuttal testimony, Georgia Tech was given the authority to identify
additional rebuttal witnesses following the testimony of GANE's witnesses.
(Georgia Tech in fact identified not only its direct witnesses but also certain
potential rebuttal witnesses.) The schedules for particular witnesses are as
follows:

1. Georgia Tech:
a. Dr. R.A. Karam May 29,1996,9:30 a.m.
b. Dr, Nicholas Tsoulfanidis
c. Dr. Rodney Ice

Rebuttal- above witnesses plus:
d. Dr. B.K. Revsin May 31,1996,9:00 a.m.
c. Dr. P. Michael O' Bannon (June 24,9:30 a.m.,
f. Dr. Burnd Kahn if necessary)

2. GANE:
a. R.M. Boyd May 23,1996,9:00 a.m.
b. Glenn Carroll May 21,1996,9:30 a.m.

I Notsce of this conference, dated M.rch 25.1996 was put hshed in the federal Regiser of March 29.1996.61
Fed Reg 14.164.
3 The Applicant and staff hied witness hits. GANE announced its witnesses during the prehennng conference
(Tr $47-491
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c. Dr. Brian Copeutt May 20,1996,1:00 p.m.
(May 21,9:00 a.m,
if nc:essary)

d. John Galloway May 21,1996,1:00 p.m.
c. A.R. Long May 24,1996,9:00 a.m.

3. NRC Staff;
a. PanelA: May 22,1996,9:00 a.m.

Douglas M. Collins
Paul E. Fredrickson
Albert F. Gibson
George D. Kuzo

b. PanelBt May 30,1996,9.00 a.m.
Craig H. Bassett
Edward J. McAlpine
Marvin M. Mendonca

c. Panel C: May 30,1996, following
Alexander Adams, Jr. Panel B
Marvin M. Mendonca

B. Subpoenas

As requested, the Board issued subpoenas isc two GANE witnesses: Mr.
Boyd and Dr. Copeutt. GANE also sought a subpoena toc Staff Inspector A.R.
Long. GANF/s response to Staff and Georgia Tech discovery, dated February
22,1996, at 18 19. The Rules of Practice do not permit particular Staif witnesses,

to be subpoenaed.10 C.F.R. 5 2.720(h)(1). GANE had earlier identihcl and
has now listed as one of its witnesses Ms. Lcmg. Ms. Long was not included b
the three panels of witnesses proposed to be presented by the Staff.

Notwithstanding the Board's lack of authority to subpoena particular Staff
witnesses, the Board, pursuant to 10 C.F.R. 6 2.720(h)(2), may, upon a showing
of " exceptional circumstances, such as a case in which a particular named NRC
employee has direct, personal knowledge of a nuterial fact not knawn to the
witnesses made available by the (Staff] require the attendance and testimony of |

'
named NRC personnel" (emphasis supplied). GANE has identified inspec'or
Long as having taken positions at odds with other NRC personnel with respect
to the conduct of Georgia Tech management. GANE has stated in its response
to NRC discovery, dated February 22,1996 (at 18), that Ms. Long brought
a sex-discrimination suit against NRC "for chilling her investigation of the
Georgia Tech Research Reactor, complaining of a good old boy network that
was covering up Georgia Tech's mistakes."
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GANE attached two newspaper articles (Attachment 6 of Discovery Re-
sponse) describing in more detail Ms. Long's views. GANE has also filed
a motion to compel, dated March 8,1996, seeking Staff documents regarding i

Inspector Long, and the Board in large part granted that motion.
The Staff took the position that one of its witnesses (Albert F. Gibson) was

well aware of the events about which Ms. Long would testify (Tr. 856) and that 1

the Staff's selection of witnesses was adequate. The Board views this Nation
as comprising the exceptional circumstances referenced by the NRC run , and it
regards differing views of the adequacy of Georgia Tech's management as facts
differing from those likely to be presented by the referenced NRC witness.

'
According to GANE. Ms. Long "still has some questions about oversight

of Georgia Tech [by NRC]." Diccovery Response, dated February 22, 1996,
at 2. Ms. Long's view of the facts thus can reasonab') be expected to differ
significantly from views likely to be presented by the inspectors on NRC's
witness panels. As set forth in one of the newspaper articles attached to
GANE's February 22,1996 discovery respor.se (Attachment 6 Atlanta Journal-
Constitution article), Ms. Long's disagreement with other NRC employees
concerned an alleged '' breakdown in management controls" at Georgia Tech
- the very issue raised by GANE in this proceeding. Accordingly, the Board
hereby requires the attendance and testimony of Ms. A.R. Long, on the schedule
set forth above.

. C. Local Public Document Room I

ne Board has long urged the establishment of a Local Public Document
Room in the Atlanta, Georgia area. See, e.g., LBP-95-6,41 NRC 281,297-98 i

- (1995). Effective April 25,1996, such a room was established, at the Decatur I

Library, 215 Sycamore Street, Decatur, Georgia 30030 (telephone (4(M) 370-
3070). Ilours of operation are 9:00 a.m. to 9:00 p.m. Monday through nursday,
9:00 a.m. to 5:00 p.m. Friday and Saturday, and 1:00 p.m. to 5:00 p.m. Sunday.
Paper copies of files relevant to this proceeding (from 1985 to date) are present
at that location. (If any of the parties have questions concerning the Local Public
Document Room, they may call NRC at 1-800-638-8081.)

D. Limited Appearance Sessions

The Licensing Board previously announced that it would hold at least two
oral limited appearance sessions - a one-hour session on the opening day of the
hearing, from approximately 10:00 a.m. to 11:00 a.m. on Monday, May 20,1996,
and a two-hour evening session, tentatively set for 7:00 9:00 on Wednesday,
May 22,1996. At the conference, the Board confirmed that the evening session

i

|
4
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would be held on Wednesday, May 22,1996, from 7:00 to 9:00 p.m., at the
Student Center nentre, Georgia Institute of Technology, Atlants, Gecrgia. The

8Board also announced that, if there appeared to be sufficient .nterest or demand,
it would hold a further session on Wednesday evening, my 29,1996, from 7:00
to 9:00 p.m., at a location to be announced.

E. MarlJng of Exhibits

Exhibits are to be marked, at the time they are fir'st identified for the record,
in numerical sequence for each party sponsoring them - c.g., GT [ Georgia
Tech] Exh, I, GANE Exh.1, Staff Exh.1. Each party should bring eight
copies of each exhibit: three for the court reporter and one for each (other)
party and Licensing Board member. Parties are encouraged to J stribute copies
of all exhibits to other parties at the outset of the initial evidentiary hearing
session. De Board also encouraged the parties to stipulate to the authenticity
and admission of as many exhibits as possible, as well as to past fxts, where
agreed upon. Such steps could save much hearing time. (Only the Staff, in its
list of witnesses, also identified documents it would be presenting in its direct
case. The Board had not previously directed the parties to identify documents
of this type.)

IT IS SO ORDERED.

FOR Tile ATOMIC SAFETY
AND LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE j

l

Rockville, Maryland i

April 30,1996 )

;
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Cite as 42 NRC 183 (1996) DD-96-3

UNITED STATES OF AMERICA '

NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

in the Metter of ,

!

ALL REACTOR LICENSEES
WITH INSTALLED THERMO-LAG
FIRE BARRIER MATERIAL April 3,1966 -

t

Dy petitions dated September 26, 1994, from the Citizens for Fair Utility
,

. Regulation and the Nuclear Information and Resource Service, dated October 6,
1994, from the Maryland Safe Energy Coalition, dated October 21,1994, from
the GE Stockholders' Alliance and Dr. D.K. Cinquemani, dated October 25,
1994, from the Toledo Coalition for Safe Energy, dated October 26,1994, from
R. Beujan, dated November 14,1994, from B. DeBolt, and dated December 8,
1994, from the Nuclear Information and Resource Service and the Oyster
Creek Nuclear Watch, Petitioners requested that the U.S. Nuclear Regulatory )
Commission (NRC) take action with regard to the use of Thermo-Lag material j*

by reactor licensees as fire barriers. Petitioners requested a variety of actions !

including immediate shutdown of reactors where Thermo-Lag material is used.
In a Director's Decision issued on April 3,1996, the Director of Nuclear

Reactor Regulation denied the relief sought by Petitioners. With regard to )
the requested shutdown of operating facilities using Thermo-Lag material, |
the Director concluded that fire watches permitted by the NRC requirements
applicable to the facilities in question provided reasonable assurance of adequate
protection of public hulth and safety. With regard to the remaining issues raised
by Petitioners, the Director concluded that they are being addressed by licensees
in a manner that ensures adequate protection of public health and safety.

,
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. DIRECTOR'S DECISION UNDER 10 C.F.R. 5 2.206
I
i

L INTRODUCTION ~

.

By letter dated September 26,1994, the Citizens for Fair Utility Regulation .
and the Nuclear information and Resource Service (NIRS), by yss release dated

;

Cctober 6,1994, the Maryland Safe Energy Coalition, by separate letters dated
October 21,1994, the GE Stockholders' Alliance and Dr. D.K. Cinquemani, by.
letter dated October 25,1994, the Toledo Coalition for Safe Energy, by letter ,

dated October 26. 1994, R. Benjan, by letter dated November 14,1994, B.
DeBolt, and by letter dated De w 8.1994, NIRS and the Oyster Creek
Nuclear Watch (the Petitioners) requested that the U.S. Nuclear Regulatory
Commission (NRC) take action with regard to the use of Thermo-Lag by reactor

;

licensees and that their letters be treated as petitions pursuant to section 2.206 '

of Title 10 of the Code of Federal Regulations (10 C.F.R. 5 2.206).
He Citizens for Fair Utility Regulation and NIRS requested that

r (1) Texas Utilities Electric Company (TU Electric), licensee of Comanche
Peak Steam Electric Station, Unit 1, perform additional destructive
analysis for Hermo-Lag configurations in proportion to the total
installed amount of Hermo-Lag to determine the degree of" dry joint"
occurrence;

(2) the licensee perform fire tests on upgraded " dry joint" Hermo-Lag
configurations for conduit and cable trays to rate the barrier as a tested
configuration in compliance with fire protect on regulations; andi

(3) the NRC immediately suspend the Comanche Peak Unit I license
until the above corrective actions are taken. (

The Maryland Safe Energy Coalition requested immediate shutdown of both !
_

. reactors at the Peach Bottom plant until the risk of fire near electrical control
cables due to combustible insulation is corrected.8 Dr. Cinquemani and the '

Toledo Coalition for Safe Energy requested that the NRC immediately shut
down all reactors where nermo-Lag is used until it has been removed and
replaced. He GE Stockholders' Alliance requested shutdown of all reactors

,

where nermo-Lag is used until it has been removed and replaced with fire- '

retardant material meeting NRC standards. R. Benjan requested immediate
,

shutdown of all reactors where Thermo-Lag is used. B. DeBolt requested
shutdown of all reactors in which nermo-Lag is used until it has been removed
and replaced. NIRS and the Oyster Creek Nuclear Watch requested that NRC
immediately suspend GPU Nuclear Corporation's (GPUN's) operating license

I The pennon subnutted by the Maryland Safe Imgy Coahuon expressed several concerns in a&btion to the
are hazaniissue, These other issues. that is, other than the Are hazard issue. will be the subject of a separate
Director's ikcision.
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for Oyster Creek Nuclear Generating Station (OCNGS) until GPUN removes
. Thermo-Lag fire barrier material and replaces it with a competitive product that
. meets current NRC fire protection regulations.

' As a basis for their requests concerning Thermo-Lag 330-1 fire barrier
. upgrades, the Citizens for Fair Utility Regulation and NIRS Petitioners stated

.

that:
(1) The licensee's records on the original installation of Thermo-Lag.

fire barriers on conduits and cable trays indicate that its contractor t

followed specifications for prebuttering all joints.
(2) NRC Inspction . Reports 50 455/93-42 and 50-446/93-42 found,

,

?based on destructive analysis documents, that a concern did exist
where Thermo-Lag conduit joints fell apart easily and did not appear
to have any residual material of a buttered surface, indicative of a
joint that had not been prebuttered.

(3) He " dry joint" deficiency appeared in Room ll5A and other areas
of the unit.

,

(4) He licensee directly contradicts an NRC inspector's findings that
were determined in part by destructive analysis.

(5) The " dry joint" or absence of prebuttering of Thermo-Lag panels can
be determined only by destructive analysis and cannot be determined
by a walkdown visual inspection.

(6) The findings reponed in the Comanche Peak Unit 1 Regiun IV Jnspec-
tion Reports 50-455/93-42 and 50-446/93-42, based on the limited
amount of destructive analysis conducted at the unit, constitute a sub-
stantial documentation of installation deficiencies found in Thermo-
Lag fire barriers as documented in NRC Information Notice (IN) 91-
79, " Deficiencies in the Procedures for Installing Thermo-Lag Fire
Barrier Materials," December 6,1991, and IN 91-79, Supplement 1.
"Deticiencies Found in Thermo-Lag Fire Barrier Installation," August
4,1994.

(7) Neither the NRC nor the industry, by its agent Nuclear Energy
Institute (NEI), nor a utility, have conducted fire tests on dry-fitted or
" dry joint" upgraded configurations of Dermo-Lag 330-1,

(8) he presence of " dry joint" upgraded configurations in Comanche
Peak Unit I constitutes an untested application of Thermo-Lag fire
barriers.

As a basis for the requests concerning Hermo-Lag 330-1 fire barrier up-
grades, the Maryland Safe Energy Coalition stated that the manufacturer of the
flame retardant (Henno-Lag insulation) was indicted on criminal chages (of
falsifying tests of the effectiveness of the insulation as a fire barrier), and fire
near the electrical control cables,'due to combustible Thermo-Lag insulation,
could cause a catastrophic meltdown.
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As the bases for their requests, Dr. Cinquemani, the Toledo Coalition for Safe
Energy, the GE Stockholders' Alliance, and R. Benjan stated either individually
or collectively that:

(1) The widespread use of Thermo-Lag in more than seventy reactors
presents a safety crisis.

(2) De NRC has known since 1982 that Dermo-Lag fails NRC perfor-
mance standards for material that protects vital electrical cables for
ampacity rating and fire resistance.

(3) Thermo-Lag has failed not only NRC tests, but almost all other
independent tests.

(4) Thermo-Lag is combustible, contrary to NRC regulations, and is an
ineffective fire barrier.

(5) De use of Dermo-Lag could lead to shorts, to failure of the cables
in an emergency, and to fire.

(6) %ermo-Lag is faulty in that fraudulent ampacity ratings allowed
utilities to use smaller cable than permitted by design requirements,
causing the cable to overheat and its insulation to deteriorate.

(7) De NRC has stated that fire at some nuclear power plants can
contribute as much as 50% of the risk to a core meltdown, and
a typical reactor will have three to four significant fires during its
licensed lifetime.

(8) Hermal Science, Inc. (TSI), the manufacturer of Thermo-Lag, and
its President were indicted by a Federal Grand Jury on seven criminal
charges related to conspiracy to defraud the U.S. government in regard
to the effectiveness of Thermo-Lag.

(9) He huurly fire watches at the Davis-Besse Nuclear Power Plant
operated by Toledo Edison do not replace fire barrier material and I

'do not prevent fires.
As the bases for his request, B. DeBolt stated that Thermo-Lag fails to

meet NRC regulations concerning combustibility and that the manufacturer
of Thermo-Lag was indicted for defrauding the government and the utilities.
Among the many bases for their request, NIRS and the Oystu Creek Nuclear
Watch stated that:

(1) Southwest Research Institute (SwRI) conducted fire tests on Thermo-
Lag 330-1 specimens for GPUN and reported that all specimens ;

ignited approximately 2 seconds after being inserted into the furnace !
and failed specified criteria because of flaming after the first 30 )
seconds of testing, an outside temperature rise higher than 30 C, and ;

a weight loss of 50E j

(2) GPUN's operation of OCNGS with knowledge of the SwRI report i

is an example of GPUN's reckless disregard for fire protection and ;

public safety.
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(3) !n the event of fire, Thermo-Lag is likely to fail its intended function ,

of protecting vital electrical cables running from the control room to
plant safety systems used to shut down the reactor.

(4) Current installadons of Thermo Lag are likely to fail in less time than
I hour (when smoke detectors and automatic sptinkler systems are
present) or 3 hours (when there are no fire detection and suppression
systems) that NRC regulations require for fire barriers to withstand
fire.

(S) The NRC Inspector General issued a report in August 1992 condemn-
ing NRC's handling of the hermo-Lag issue and documenting the
NRC Staff's failure to understand the scope of the problem.

(6) In April 1994, Industrial Testing Laboratories and its President plead-
ed guilty to five felony counts of aiding and abett:ng the distribution
of falsified test data.

(7) On September 29, 1994, the U.S. Department of Justice issued a
seven-count indictment against the manufacturer of Thermo-Lag and
its Chief Executive Officer for willful violations of the Atomic Energy
Act, conspiracy to conceal material facts, and making false statements
to defraud the United States in connection with $58 million in fire
barrier material.

(8) GPUN has known since at least August II,1992, that Thermo-Lag
330-1 as a structural base material is combustible and that GPUN ;

was in violation of Appendices A and R to 10 C.F.R. Part 50 and the |NRC Standard Review Plan, NUREG-0800. -

(9) GPUN failed to report the SwRI test results in response to a re-
quest for additional information regarding Generic Letter (GL) 92-
98 ('Thermo-Lag 330-1 Fire Barriers") of February 10,1994, when I

asked to describe the Thermo-Lag 330-1 fire barriers installed as re-
quired to meet 10 C.F.R. Part 50, Appendix R.

(10) Continued reliance on fire watches at OCNGS is an unreasonable
and unnecessary hazard to the public health and safety because of an
inoperable fire protection system for safe shutdown of the reactor and i

installed combustible material on the shutdown systems. l

On November 7,1994, i informed the Citizens for Fair Utility Regulation and
NIRS that the request for an immediate suspension of the Comanche peak Unit
I operating license was denied. On December 2,1994, I informed the Maryland
Safe Energy Coalition that the request for an immediate shutdown of the Peach
Bottom plant and for an immediate suspension of the Peach Bottom license
was denied. On December 15,1994,I informed the GE Stockholders Alliance,
Dr. D.K. Cinquemani, the Toledo Coalition for Safe Energy, and R. Benjan
that the immediate suspension of the operating licenses of all reactors where
Hermo-Lag is used was denied. On January 3,1995, I informed NIRS and
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the Oyster Creek Nuclear Watch that the immediate suspension of the OCNGS
operating license was denied. On January 19,1995, I informed B. DeBolt that
the request for immediate suspension of the operating licenses of all reactors
in which Thermo-Lag is used was denied. The decisions were based on the
following:

(1) The Staff is addressing deficiencies in fire barriers constructed with
Hermo-Lag materirJ as part of a Commission-approved action plan
and has issued several bulletins and a generic letter to the nuclear
industry to provide information and guidance.

(2) Fire barrier systems constructed with Dermo-Lag have been identi-
fied and declared inoperable.

(3) Compensatory measures (fire watches) approved by the NRC have
been instituted.

Additionally in the above correspondence, all Petitioners were informed that the ,

petitions were being treated pursuant to section 2.206 and had been referred to
this office for action pursuant to section 2.2% of the Commission's regulations
and that appropriate action would be taken within a reasonable time.

For the reasons stated below, the petitions have been denied.

IL BACKGROUND

he picture painted by the Petitioners of inaction by the NRC Staff in
responding to the issues presented by the use of Thermo-Lag is at odds with the
facts. A review of the chronological development of the issues shows that the
NRC Staff has been working diligently to resolve the issues and has consistently ,

sought to ensure that there is adequate protection of the public health and I
safety, It is also inaccurate to contend that Hermo-Lag generic deficiencies
have been known since 1982. As can be seen from the following information,
the development of the Thermo-Lag issue has been evolutionary. Reports of
problems regarding Hermo-Lag began to surface in the late 1980s when Gulf I
States Utilities, the licensee for River Bend Station, discovered some cracks and
wear damage due to installation deficiencies (Licensee Event Report 874X)S,
March 25,1987) and declared the material inoperable as a fire barrier. The
licensee further discovered that stress skin was missing on all 3-hour Hermo-
Lag fire barriers in the turbine building as a result of an installation error. In a
series of plant-specific tests performed by Gulf States Utilities in 1989, Hermo-
Lag barriers failed to meet the fire endurance test acceptance criteria. Gulf |
States Utilities categorized all 1 hour and 3-hour barriers as indeterminate and |

implemented compensatory measures in the form of fire watches. Other isolated
plant-specific fire protection problems had been found during NRC inspections i

at various utilities as early as 1982 and had been acted on by the NRC Staff.

!
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These problems were treated as plant-specific issues and were not considered as
indications of generic problems.

In Rbmary 1991, the NRC received allegations that Thermo-Lag did not
. provide fire protection for electrical cables as claimed by the vendor. In
response, in May 1991, the NRC visited River Bend Station to review the
installation procedures and the failed fire endurance tests and concluded that a
generic concern existed with 30-inch-wide cable trays. The NRC alerted the
industry of the results of the test failures in IN 91-47, " Failure of Hermo-Lag
Fire Barrier Material to Pass Fire Endurance Test," August 6,1991.

In June 1991, the Office of Nuclear Reactor Regulation (NRR) established a
special review team to investigate the safety significance and generic applicabil-
ity of technical issues regarding allegations and operating experience concerning
Hermo-Lag f re barriers. In its final report, which was issued with IN 92-46,
"Thermo-Lag Fire Barrier Material Special Review Team Final Report Find-
ings, Current Fire Endurance Testing, and Ampacity Calculation Errors," June
23,1992, the special review team reached the following conclusions:

The fire resistive ratings and the ampacity derating factors for the*

%crmo-Lag fire barrier system were indeterminate.
Some licensees had not reviewed and evaluated the fire endurance.

test results and the ampacity derating test results used as the licensing
basis for their %ermo-Lag barriers to determine the validity of the
tests and the applicability of the test results to their plant designs.
Some licensees had not reviewed the Hermo-Lag fire barriers in-*

stalled in their plants to ensure that they met NRC requirements and
guidance, such as that provided in GL 86-10," Implementation of Fire
Protection Requirements," April 24,1986,
Some licensees used inadequate or incomplete installation procedures*

during the construction of their Thermo-Lag barriers.
After the special review team completed its charter, the NRC Staff prepared

an action plan that provided a process to resolve technical issues identified with
Thermo-Lag fire barrier systems. The NEI, formerly the Nuclear Management
and Resources Council (NUMARC), agreed to coordinate industry efforts to
resolve the issues.

In regard to the petitioners' allegations of NRC's inaction in responding to
the issues presented by the use of Thermo-Lag, the significant progress made
by the NRC Staff and the nuclear reactor licensees in resolving Thermo-Lag
issues speaks to the contrary. The NRC Staff has issued a number of generic
communications related to %ermo-Lag, which include the following:

(1) Two bulletins: BUL 92-01, "Riture of Thermo-Lag 330 Fire Bar-
rier System to Maintain Cabling in Wide Cable Trays and Small
Conduits Free from Fire Damage," June 24, 1992; and BUL 92-01,
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Supplement 1, " Failure of Thermo-Lag 330 Fire Barrier System to
Nrform its Specified Fire Endurance Rnction," August 28,1992.

(2) Two generic letters: GL 92-08, 'Thermo-Lag 330-1 Fire Barriers,"-

December 17,1992, and GL 86-10, Supplement 1, " Fire Endurance
Test Acceptance Criteria for Fire Barrier Systems Used to Separate
Redundant Safe Shutdown Trains Within the Same Fire Area," March
25,1994.

(3) Twelve information notices: IN 91-47; IN 91-79; IN 9179, Supple-
ment 1; IN 92-46; IN 92-55, " Current Fire Endurance Test Results for
Thermo-Lag Fire Barrier Material," July 27,1992; IN 92-82, "Re-
sults of Thermo-Lag 330-1 Combustibility Testing," December ~5
1992; IN 94-22 " Fire Endurance and Ampacity Derating Test Re-
sults for 3-Hour Fire-Rated Hermo-Lag 330-1 Fire Barriers," March
16,1994; IN 94-86, " Legal Actions Against nermal Science, Inc.,
Manufacturer of Thermo-Lag," December 22,1994; IN 95-27, "NRC
Review of Nuclear Energy Institute, Dermo-Lag 330-1 Combustibil-
ity Evaluation Methodology Plant Screening Guide,' May 31, 1995;
IN 95-32, "Thermo-Lag 330-1 Flame Spread Test Results," August
10,1995; IN 95-49, "Scismic Adequacy of Thermo-Lag Panels," Oc-
tober 27,1995; and IN 94-86, Supplement 1," Legal Actions Against
Hermal Science, Inc., Manufacturer of Thermo-Lag," November 15,
1995.

The NRC Staff, the nuclear industry, and others have expended much time
and many resources to address and resolve the Thermo-Lag issues. He NRC
Staff developed com;,rchensive fire test guidance and acceptance criteria and
worked with industry to improve existing ampacity test procedures. The NRC
Staff and industry performed about 100 fire endurance and ampacity derating
tests of nermo-Lag fire barrier materials and full-scale test assemblies. The fire |
endurance tests established the limitations and the true fire-resistive capabilities |
of certain Thermo-Lag fire barrier configurations, without relying on the fire i
endurance test data supplied by TSI, the manufacturer of Hermo-Lag. On the
hasis of some of these tests, the NRC Staff concluded that existing Thermo .
Lag barries could be upgraded with some additional Thermo-Lag material
to satisfy NRC regulations. Precluding all use of Thermo-Lag mateiials for
current and future fire barrier installations would remove a realistic option
for resolving safety issues. Derefore, the NRC Staff does not ot> ject to the
use of nermo-Lag in specific applications, where, through upgrades, NRC
requirements are satisfied. The NRC Staff issued three requests for additional
information (RAls) regarding GL 92-08 to each licensee using Thermo-Lag to
obtain information on the specific Thermo-Lag material insta!!cd at each plant.
The NRC Staff reviewed and approved comprehensive Thermo-Lag fire barrier
programs proposed by TU Electric for Comanche Peak Steam Electric Station,
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Unit 2, and by Tennessee Valley Authority (TVA) for Watts Bar Nuclear Plant,
Unit 1, which attests to the fact that Thermo-Lag barriers can meet NRC fire
protection guidelines and requirements. He NRC Staff completed toxicity tests
of Hermo-Lag material.' he NRC Staff and the industry completed chemical
composition, combustibility, and flame spread tests of Hermo-Lag materials. ,

Finally, the NRC Staff reassessed previous technical conclusions to determine
the extent to which the NRC Staff and industry relied on information supplied ;

by TSI to reach there conclusions. He Staff hai concerns about the reliability
'

of information and data supplied by TSI that have been or could be used to
make judgments regarding Thenno-Lag materials. The NRC Staff identified !

arxl categorized the issues and previous conclusions and used the results of the
industrywide testing program regarding the chemical composition of Thermo- i

Lag, as discussed below, to determine if the in-plant Hermo-I a<r msterials were
consistent. He results of this reassessment indicated that previous technical
conclusions were valid independent of the information provided by TSL The
Staff therefore concluded that additional action to reassess the issues or reverify
the previous conclusions was not needed. -

De NEl testing program on the chemical composition of Hermo-Lag an-
alyzed samples from eighteen utilities representing twenty five nuclear power

.

plants. The samples represented Thermo-Lag material manufactured between |
1984 and 1995. NE! performed pyrolysis gas chromatog*aphy evaluation of
169 samples to assess organic chemical composition and performed energy-
dispersive x-ray spectroscopy of 33 samples to assess inorganic chemical com- ,

position. On the basis of the tests, NEI concluded that (1) all of the samples
contained the constituents identified by TSI as essential to fire barrier perfor-
mance; (2) the composition of the sampics was consistent, and (3) the test results
provided a basis on which to close NRC questions about chemical composition
and product consistency and for utility use of generic test data relative to fire >

endurance ratings, llame spread, heat release, ampacity derating, and other ma-4

terial properties.
De NRC Staff test program on the chemical composition of Hermo-Lag was

conducted by the National Institute of Standards and Technology (NIST) during
1992 and 1995. NIST analyzed twenty-one samples that were either collected
by the Staff during site visits to plants and test laboratories or provided by TVA,
Gulf States Utilities, Commonwealth Edison Company, and NEI. The analysis
included elemental and ammonia analysis, pyrolysis, gas chromatography, mass
spectrometry, and dray fluorescence. Rese analytical techniques indicated that
all of the samples were similar in their bulk chemical composition. These results
were consistent with the results of the NEl chemical testing program pertaining
to the chemical composition and uniformity of Thermo-Lag.

Industrywide progress has generally been commensurate with the complex-
ity of the plant-specific issues and the amounts of Thermo-Lag installed at the
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- individual plants. Several licensees have initiated programs to replace Thermo- t

Lag and are performing plant-specific tests of other fire barrier materials such as !
- Mecatiss (Florida Power & Light for Crystal River Unit 3) and Darmatt KM-1 i

. (Carolina Power & Light for Brunswick, IES Utilities for Duane Arnold Energy ;

i . Center, Commonwealth Edison Company for LaSalle County Station, and North-
ern States Power Company for ?rairie Island Nuclear Generating Plant). The*

.

: NRC Staff is reviewing the plant-specific fire endurance test programs and has
,

!2 - recently approved the plant-specific application of Darmatt KM-1 fire barrier at
) _ the LaSalle plant. De remaining licensees have submitted to the NRC Staff de-
! tailed plans and schedules for resolving the issues at their plants. Most licensees
i are pursuing a combination of such options as' upgrading existing Hermo-Lag f

fire barriers to meet NRC fire barrier requirements, replacing Hermo-Lag fire |
barriers with another type of fire barrier, reducing or climinating reliance on

: Hermo-Lag fire barners by relocating equipment and cables and by postfire ,

; safe-shutdown reanalysis, installing additional fire protection features such as ;

automatic sprinkler systems, and requesting configuration-specific exemptions }

when such exemptions are allowed by NRC regulations and are technically jus- |
tified to provide a level of safety equivalent to that prescribed by the regulations.

'

De NRC Staff has completed its review of the plans for resolving fire protec-
,,

tion issues that were proposed by most of the licensees. As with any issues !

as technically complex, challenging, and resource intensive as those presented {
j by %ermo-Lag barriers, some plant-specific questions remain. Ilowever, the

number of issues has steadily declined. The NRC Staff and the licensees will
continue to address the residual questions on a case-by-case basis as they arise,
and the NRC Staff will continue to follow up with individual licensees on their,

corrective actions, as appropriate. Every licensee with Thermo-Lag fire barriers ,

1- will continue to maintain NRC-approved compensatory measures, such as fire ;

j watches, until its permanent corrective actions are implemented. Derefore, the ;
'

public health und safety are protected. ;

( Re NRC's " defense-in-depth" fire protection concept relies on protecting ;

; safe shutdown functions by achieving a balance among three echelons or levels
of protection, which are (1) fire prevention activities; (2) the ability to rapidly
detect, control, and suppress a fire; and (3) (hysical separation of redundant .

safe shutdown functions. Wecknesses found in one area may be dealt with !
: by enhancing the protection capabilitics of the remaining areas.2 The NRC !
'

foresaw cases in which fire protection features would be inoperable and required
licensees, through technical specifications or approved fire protection plans
controlled by license conditions, to provide compensation for the deficient4

3 condition The concept of allowing alternative actions to compensate for an

!

2 The "defenw-in-depth" concept is detailed in the NURE.G OH00, "NRC standard Review Plan " $ 9 51. " Fire !
; Prmechon Prograrn," at 9 51 10

4
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inoperable condition or cornponent is used in various programs associated with
the operation of nuclear power plants and has long been an integral part of NRC

,

regulatory requirements.3
The fire endurance test results contained in NRC BUL 92-01 and NRC

BUL 92-01, Supplement 1, confirmed that certain Thermo Lag fire barrier
configurations compromise one facet of the fire protection defense-in-depth
concept. In response to NRC BUL 92 01 and its supplement, the licensees for
plants using Thermo-Lag fire barriers established fire watches in accordance with
their technical specifications or license conditions as a compensatory measure.
Fire watches are personnel trained by the licensees to inspect for the control of
ignition sources, fire hazards, and combustible materials; to look for signs of
incipient fires; to provide prompt notification of fire hazards and fires; and to
take appropria'e actions to begin fire suppression activities. Generally, therefore,
by providing additional fire prevention activities through enhanced detection
capabilities to find fire hazards and in the case of a fire, augmented suppression
activities before a barrier's ability to endure a fire is challenged, fire watches
compensate for degraded fire barriers.

The NRC StaN has carefully evaluated the issues associated with continued
use of Thermo-Lag rn terial, including the use of fire watches to compensate for ,

any degradation in the effectiveness of required fire barriers. Such compensatory
actions provide an adequate level of fire protection without an undue risk to ;

' the heahh and safety of the public. Licensees have established fire watches to
compensate for degraded and possibly inoperable fife barricts. Also, licensees ,

rely on a defense-in-depth concept that incorporates multiple safety measures. '

Automatic fire detection and suppression systems are piovided in most areas that
have safe shutdown equipment. Trained fire brigades are required 24 hours a
day at all plants. All areas that have safe shutdown equipment have manual fire

]suppression features. Fuels that can feed a fire and ignition sources to start a fire i

are controlled. The combination of fire watches and the defense-in-depth fire j
protection features provides an adequate level of fire protection until licensees j
implement permanent corrective actions. j

Taken together, these factors represent an adequate means of fire protection j
at the plants using Thermo-Lag to ensure, with margin,' that operation can

'

be conducted without an undue risk to the health and safety of the public.
Nevertheless, with these considerations in mind, the NRC Staff addressed below
the petitioners' specific concerns to demonstrate that no substantial health and
safety issue has been raised.

3 NRC GL 91 18. ''informatma to thensees RegarJing Two NRC klanual Secuans un Resolunon or Degraded
and Nanconftwwung condinons and operahnhty," tasued November 7.1991 and NRC hupect on Wanat. Parti

9M0. *Resolutam of Degraded and Nonconfunning Condiouns." issued october 31,1991.
4 The fact that Thernm> Lag barners, as installed, will provide protecuan fts some penod of tirne is supported

by, anumg others. the fire e,ndurance test resuhs dorunented in IN 92 51 j
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IIL RESPONSE TO SPECIFIC CONCERNS

He Petitioners alleged that
(1) he NRC has been slow to enforce its own regulations.
(2) Fire watches do not replace fire barriers and continued reliance on

fire watches is an unreasonable and unnecessary hazard to the public
health and safety because of an inoperable fire protection system for
safe shutdown of the reactor and installed combustible material on
the shutdown systems.

(3) Utilities are in violation of NRC requirements because Hermo-Lag
is combustible and could contribute to a fire instead of protecting
from it, and, in spite of the danger, the NRC allows continued use of
Hermo-Lag.

(4) Rtulty ampacity ratings could result in the use of inappropriate cables,
which, if undersized, could overheat and cause its insulation to
deteriorate.

(5) He licensee for Oyster Creek did not report to the NRC its findings
regarding the combustibility of Thermo-Lag.

(6) ne Thermo-Lag barriers have been improperly installed at Comanche
Peak Unit 1, which contributes further to the poor performance of
Dermo-Lag.

He NRC Staff acknowledged and has stated that certain Thermo-Lag fire
barrier configurations have failed to demonstrate the ability to perform their fire
resistance functions. In this regard, the NRC Staff, in BUL 92-01, Supplement
1, has stated that Thermo-Lag fire barriers should be treated as inoperable
until licensees can declare the fire barriers opesable on the basis of successful, j
applicable tests. Given the foregoing deficiencies identified for Thermo-Lag, the |

'
NRC Staff concluded that compensatory measures are necessary until a licensee
can declare fire barriers operable on the basis of applicable tests that demonstrate
successful barrier performance.

De Petitioners also asserted that (1) the NRC should have protected the
public and not Rubin Feldman, the President of the company manufacturing |
Thermo-Lag, and (2) public safety has been compromised by NRC's seeming |
complicity with utilities.5

l

|
.

hhese statenents could be interpreted as the parance of unwarranted favonusm toward the rnanufacturer
of Tiernotag and compheny math unhtics Tirrefore. the petitanns were referred to the NRC Oftne of the i

Inspect <w General |
\
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A. Regulatory Cornpliance

The NRC Staff acknowledges that certain fire endurance tests have demon-
strated that Thermo-Lag barriers may not meet the fire endurance rating criteria
set forth in section III.G cf Appendix R to 10 C.F.R. Part 50. His acknowledg-
ment does not mean, however, that there no longer is casonable assurance of

. protection of the public health and safety or that such actions as the shutdown
of all reactors using Dermo Lag and the suspension of Comanche Peak, Peach *
Bottom, cad Oyster Creek operating licenses are warranted.

It should first be noted that Appendix R, which sets forth criteria for specific
fire protection features to protect safe shutdown systems, is applicable only
to facilities that commenced operation prior to 1979. Facilities commencing
operation on or after January 1,1979, although not bound by Appendix R,
generally are bound by licensing commitments to follow the uiteria set forth in

~

Appendix R through license conditions.*
Even assuming that all of the plants in which Dermo-Lag is installed and '

that commenced operation prior to 1979 are not in compliance with Appendix
R. it does not follow that the failure to comply with a regulation indicates the
absence of adequate protection. The Commission has explained that

[W)hite it is true that cornpliance with all NRC regulations provides reasonable assurance of
afcquate protection of the public health and safety, the converse is not correct. that failure to
cornply with one regulanon or another is an indication of the absence of adequate protection,
at least in a situation where the Comrnission has reviewed the noncompliacce and found that
it does not pose an " undue risk" so the public health and safety.

(Ohio Citizensfor Responsible Energy. DPRM-88-4,28 NRC 411 (l988).)
All the plants using Thermo-Lag have instituted fire watches as required

by their action statements regarding inoperable barriers contained in their
technical specifications or fire protection programs subject to license conditions.
Generally, action statements provide alternative remedial actions to shutting
down a plant svhen limiting conditions for operation are not met. Compliance
with the required remedial actions provides reasonable assurance that the public
healm and safety is protected notwithstanding the plant's continued operation
and its failure to meet the respective limiting condition for operation. Here, since
all of the plants using Thermo-Lag have implemented the required f:re wctches
in accordance with plant-specific requirements, their continued operation does
not pose an undue risk to the public health and safety.

'In a&htson. there are a very bnuted number of plants that comnenced operauon on er after January 1,1979, that
are not subject to specific bcense con &tmns but whose beennees have nale comfrutments to comply with NRC
fire protection requuenrnis. inclu&ng secuon til G of Appen&s R. The NR('is elevatmg these comnutrrents to
brense con &uona.
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ne Petitioners assert that fire watches do not replace fire barriers and
continued reliance on fire watches is a hazard to public safety. Le NRC Staff
acknowledges that fire watches do not replace fire barriers. However, as will
be discussed in greater detail later in this Decision, fire watches are judged by
the NRC to be acceptable compensatory measures and are legally sanctioned

'

remedial actions based on 10 C.F.R. 6 5036(cX2i'
In' sum, notwithstanding the failure to haw . erable fire barriers meeting

the fire endurance rating criteria specified by section III.G of Appendix R, ,

a plant is not necessarily unsafe to continue operation. To the contrary, fire l
watches are judged by the NRC to be adequate remedial measures that provide

I

reasonable assurance that the public health and safety is protected. By rea> :: of
compliance by all facilities using Thermo-Lag with their technical specifications j

I
or fire protection program action statements requiring the implenmnta' ion of fire
watches, protection of the public health and safety is still reasonably ensured for
such plants. Because the Commission has discretion regarding enforcement of
its regulations, and given the circumstances here in which no significant health
and safety issues have been raised, enforcement action of the nature requested ]
by the Petitioners is not warranted. ;

i

!

B. Ability of Fire Watches to Compensate for a Degraded Barrier
i

One of the Petitioners * allegations is that the measures taken by licensees j

to compensate for degraded banier conditions, specifically fire watches, are not
- adequate to protect the public health and safety. The Petitioners have questioned

the continued reliance on fire watches in the light of an inoperable fire protection
system for safe plant shutdown and the combustibility of Thermo-Lag. In ;

|addition, the Petitioners claim that a fire watch does not replace a fire barrier in
that fire watches are not preventive.

Despite the acknowledged shortcomings identified with certain Hermo-Lag
fire barriers and after fully considering the arguments presented by the Petitioners
regarding the ability of fire watches to provide adequate compensation, the NRC
Staff has determined that compensatory measures using fire watches are adequate
and acceptable to ensure public health and safety until permanent corrective
measures are implemented.

He use of fire watches in instances of degraded or inoperable barriers is an
integral part of NRC-approved fire protection programs. In general, these NRC
Staff-approved compensatory measures specify the establishment of a continuous
fire watch or an hourly fire watch in cases in which automatic detection systems

7 to instances in wtuch 6re potecuan pograms have beco moved from techmeal speci6 canons and are now
subject to beense condanons. the NRC's approval of the Are potecuon pugrams subject to heense conditions
provides the Irgal basis for the implenensauon of Are welches as a renrdial nwasure.

.
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protect the affected components. Although it is true that %ermo-Lag is intended !
as a barrier and fire watch personnel cannot act as physical shields, a fire watch
provides more than simply a detection function. Personnel assigned to fire J

watches are trained by the licensee to inspect for the control of ignition sources,
fire hazards, and combustible materials; to look for signs of incipient fires; to
provide prompt notification of fire hazards and fires; and to take appropriate
action to begin fire suppression activities. Fire watch personnel are capable
of determining the size, the actual location, the source, and the type of fire
- valuable information that cannot be provided by an automatic fire detection
system.

During a plant fire, compartment temperatures are likely to t,e less severe at I

the early stages. On the basis of enhanced capabilities provided by fire watches
and notwithstanding that the level of barrier-type protection may be redeced, the .

NRC Staff has detennined that there is an adequate margin of safety to ensure
protection in iases in which fire watches are approved.

The goal of the NRC Staff's Hermo-Lag Action Plan is directed toward
restoring the fuectional capability of fire barriers as soon as practicable. There
is not a time limit associated with the use of fire watches as a compensatory
measure. Given the margin of safety a fire watch brings to a fire protection
program, as discussed above, the NRC Staff has determined that continuing
the use of fire watches while barriers are inoperable is acceptable, flowever,
the NRC believes that notwithstanding interim reliance on compensatory mea-
sures, appropriate actions must be taken by licensees to restore operability of

I
nermo-Lag barriers. Individual licensees have provided schedules for restoring
operability and these are being tracked by the NRC Staff.

He NRC Staff has carefully evaluated the use of fire watches to compensate ;

for any degradation in the effectiveness of required fire barriers and has j

concluded that fire watches continue to ensure protection of the public health and
safety. Derefore, the Petitioners' assertion that the measures taken by licensees
to compensate for degraded fire barrier conditions, specifically fire watches, are
a hazard is without merit.

i

lC. Combustibility
Ihe Petitioners alleged that, contrary to NRC regulations, Hermo-Lag is

combustible.
The NRC Staff recognizes that Thermo-Lag is combustible. To assess

Thermo-Lag combustibility, the NRC Staff conducted a testing program at NIST
based on the American Society for Testing and Materials (ASTM) Standard E-
136. Under this testing standard, the material is considered to be " combustible" !

if three out of four samples tested exceed the following criteria: (1) the
recorded temperature of the specimen's surface and interior thermocouples,
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during the test, rises 54*F (30 C) above the initial furnace temperature; (2) there
is flaming from the specimen after the first 30 seconds of irradiance; and (3)
the weight loss of the specimen, due to combustion during the testing, uceeds
50%. Of the four hermo-Lag specimens tested, all experienced a weight loss
of greater than 50% and flaming continued in excess of 30 seconds. IN 92-82,
which provided licensees with the results of the E-136 tests and confirmed the
combustibility of Hermo. Lag, restated the NRC fire protection requirements
of section III.G of Appendix R to 10 C.F.R. Part 50 and asked that licensees
review the information for applicability to their facilities.

He NRC's basic fire protection regulation for commercial nuclear power
plants is section 50.48 of 10 C.F.R. Part 50 " Fire protection." Section 50.48
references General Design Criterion (GDC) 3 of Appendix A to 10 C.F.R. Part
50, " Fire protection," Appendix R to 10 C.F.R. Part 50 " Fire Protection Program
for Nuclear Power Facilities Operating Prior to January 1,1979," and various
NRC fire protection guidance documents. Specifically,10 C.F.R. 6 50.48(a)
states that each operating nuclear power plant must have a fire protection plan
that satisfies GDC 3, and 10 C.F.R. 650.48(b) states that Appendix R to 10
C.F.R. Part 50 establishes fire protection features required to satisfy GDC 3 with
aspect to certain generic issues for nuclear power plants licensed to operate

. prior to January 1,1979.8 Rese issues are addressed in section Ill.G, " Fire
protection of safe shutdown capability," section III.J. " Emergency lighting," and
section 111.0, " Oil collection system," of Appendix R. Of these three sections
of Appendix R, section III.G addresses the use of fire barriers to protect one
train of systems necessary to achieve and maintain hot shutdown conditions in
the event of a fire and, therefore, is the regulation of interest here.

Section 50.48(a) notes that fire protection guidance for nuclear power plants
is contained in two NRC documents. Rese are (1) Branch Technical Position
(BTP) Auxiliary Power Conversion Systems Branch (APCSB) 9.5 1, " Guidelines
for Fire Protection for Nuclear Power Plants," for new plants docketed after
July 1,1976; and (2) Appendix A to BTP APCSB 9.5-1, " Guidelines for Fire
Protection for Nuclear Power Plants Docketed Prior to July 1,1976." These two
NRC documents specify prefefred methods for fire protection program design
including the use of fire barriers to satisfy section III.G of Appendix R. Fire
barriers that meet the criteria of section III.G of Appendix R to 10 C.F.R.
Part 50 and these NRC guidance documents satisfy GDC 3. NUREG-0800,
" Standard Review Plan" (SRP) 6 9.5-1, " Fire Protection Program," incorporates
the guidance of BTP APCSB 9.5-1 and Appendix A to BTP APCSB 9.5-1 and
the criteria of section Ill.G of Appendix R to 10 C.F.R. Part 50. Therefore,

8 %hde Appendia R is apphcable only to facihties that commenced operanon pnor to January 1.1979, as
discussed enriar in this thrector's Decauon facihtwa commenciott operatu>n on or aner January 1.1979 are
tmund to sausfy tw enteria of Appendas R through heense condsoons or bcensing comnumwnts.
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fire barriers that meet the guidelines of SRP section 9.5-1 also satisfy 10 C.F.R.
550.48 and GDC 3.

As stated in section 50.48(a), the purpose of the fire protection plan is "to
limit fire damage to structures, systems, or components important to safety so
that the capability to safely shut down the plant is ensured." In general, a fire
protection plan consists of administrative controls and procedures, personnel for
implementing the plan and for fire prevention and manual fire suppression activ-
itics, fire detection systems, automatic and manually operated fire suppression
systems and equipment, and fire barriers.

Section 111.0 of Appendix R to 10 C.F.R. Part 50 is the only part of the fire
protection regulations that addresses the use of fire barriers. It addresses the use
of fire barriers to protect one train of systems necessary to achieve and maintain
hot shutdown conditions in the event of a fire. Fire barriees are required to
have either a 1-hour or 3-hour rating depending on the specific requirement.
Ilowever, section III.G does not provide acceptance criteria for fire barriers, nor
does it address the combustibility of fire barrier materials. He criteria are set
out in BTP AK'SB 9.5-1, Appendix A to BTP APCSB 9.51, and SRP 0 9.5-1.
Rese NRC documents do not preclude the use of combustible materials for con-
struction of fire barriers required to have a 1-hour or 3-hour rating. On March 25,
1994, the Staff consolidated and clarified in Supplement I to Generic Letter ,

(GL) 86-10, the fire barrier criteria specified in the BTPs and the SRP. This GL
.

supplement provides detailed Staff guidelines for assessing the combustibility of |
'

fire barrier materials, but it does not preclude the use of combustible materials
for fire barriers required to satisfy a 1-hour or 3-hour rating. In fact, the fire
barrier criteria are appropriately focused on the performance of the fire barrier
and its ability to achieve its intended design function, that is, its ability to limit
temperature rise within the barrier enclosure and to prevent the passage of flame
or gases hot enough to adversely affect the functionality of the safe shutdown
components (e.g., cables) enclosed within the fire barrier.

Hermo-Lag 330-1 is a sacrificial material. When it is exposed to elevated
temperatures, such as those experienced during a fully developed room fire, it
sublimes and transitions from a solid to a vapor. He vapors go through an
endothermic decomposition process (pyrolysis) that absorbs heat from the fire.
As a result of the pyrolysis, the unreacted Thermo-Lag material is replaced by
an insulating char layer which is composed of small interconnecting cells having
a large surface area. The char layer reradiates energy and limits heat transfer
through the Bermo-Lag material. The low thermal conductivity of the char
layer provides additional thermal insulation. Therefore, even though Thermo-
Lag is classified as a combustible material when testing in accordance with
the guidance of Supplement I to GL 86-10, properly designed, qualified, and
installed Thermo-Lag can yield fire barriers with a 1-hour or 3-hour rating that
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will protect safe shutdown components from the effects of the fire. Therefore,
such barriers can satisfy the requirements of section 50.48 and GDC 3.

To provide reasonable assurance that Hermo-Lag fire barriers installed in the
nuclear power plants can meet their intended function, representative Hermo-
Lag fire barrier assemblies have been subjected to full-scale qualification-type
fire endurance tests conducted in accordance with the guidance of Supplement
I to GL 86-10. This guidance provides standard and uniform test methods and
acceptance criteria for assessing the fire-resistive capabilities of these barriers.
He Staff has found the use of Thermo-Lag acceptable as a fire barrier material
when it is used in i.ccordance with existing NRC regulations and guidance and
where supported by appropriate tests and analyses.

110 wever, there are two types of applications where the use of Thermo-Lag
material is not appropriate. Dese are (1) enclosing combustible materials (e.g.,
insulated cables) within Hermo-Lag fire barriers to eliminate the combustible
materials as a fire hazard and (2) using Thermo-Lag as radivit energy heat
shields inside noninerted containments.

Section III.G of Appendix R (and the equivalent SRP guidance) specifies
three options for protecting redundant trains of systems necessary to achieve
and maintain hot shutdown conditions located within the same fire area outside
' f containment. Two of the three options (sections Ill.G.2.a and c) rely ono
the use of fire barriers with a 1-hour or 3-hour ratir.g, as discussed above.
The third option, section III.G.2.b, specifies the separation of redundant safe
shutdown trains by a horizontal distance of more than 20 feet w'th no intervening
combustibles or fire hazards. (A typical example of intervening combustibles is
a cable tray loaded with cables, because cable jacket materials are combustible.) ;

Therefore, spacial separation, and not fire barriers, are used to meet section |

Ill.G.2.b. However, to meet this requirement, some licensees have enclosed |
combustibles that are installed between redundant shutdown trains within a fire
barrier. In theory, the fire barrier prevents an exposure fire from igniting the
intervening combustible materials and spreading along them from one redundant
train to the other. Rus the fire barrier effectively eliminates the intervening
combustible as a fire hazard. If the fire be :r itself is noncombustible and
the redundant safe shutdown trains are sepai.aed by a horizontal distance of
more than 20 feet, then the configuration meets section III.G.2.b of Appendix R.
However, if the fire barrier material used to enclose the intervening combustibles
is also combustible, such as Hermo-Lag, then the licensee has simply installed
one combustible material over another and has not eliminated the intervening
fire hazard. In a limited number of cases, licensees have enclosed intervening
combustibles within Hermo-Lag fire barriers under the incorrect assumption
that the hermo-Lag fire barrier would climinet.e the intervening combustibles
as a fire hazard. Corrective actions will be required in these cases. ;
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As an alternative to the three options discussed above, section III.G.2.f of |
Appendix R (and the equivalent SRP guidance) provides a fourth option for j
noninerted containments, that is, the separation of redundant safe shutdown
components with noncombustible radiant energy heat shields. Thermo-Lag is
classified as a combustible material when tested in accordance with the guidance l
of Supplement I to GL 86-10. Therefore, it does not meet the criteria for radiant j
energy heat shields. Licensees using Thermo-Lag in this fashion will also be
required to take corrective action.

To ensure that corrective acticas are taken in these cases, the NRC Staff )
Iissued IN 95-27. In that IN, the Staff addressed enclosing combustible materi-

als within hermo-Lag fire barriers in an attempt to eliminate the combustible
materials as a fire hazard and rsing Thermo. Lag to construct radiant energy
heat shields inside noninerted containments. He Staff identified such solutions
for reevaluating the use of Thermo-Lag for these applications as: (1) reana-

1

lyzing postfire safe shutdown circuits inside containment and their separation to
determine if the Thermo-Lag radiant energy shields are needed (2) replacing

]
Thermo-Lag barriers installed inside the containment with noncombustible bar- !

rier materials, (3) replacing Hermo-Lag barriers used to create combustible-free
zones with noncombustible barrier materials, (4) rerouting cables or relocating 1
other protected components, or (5) requesting plant-specific exemptions where I

technically justified. |
'

One of the Petitioners also asserted that subsection Sa(3) of section 9.5-1
of the SRP states that fire barrier designs "should utilize only non-combustible
materials." His section of the SRP does not apply to fire barriers that are
used to separate redundant safe shutdown components located within a nuclear
power plant fire area. Rather, it applies to fire barrier penetration seals, which
are typically installed in fire area boundaries. Thermo-Lag 330-1 is not used in

,

such applications. j

De principal consideration for 1 hour and 3-hour rated fire barriers installed )
to meet NRC fire protection requirements and guidelines is that they can achieve j
their intended design function. That is, that they can limit temperati.re rise within j
the barrier enclosure and prevent the passage of flame or gases hot enough to |
adversely affect the functionality of the safe shutdown components enclosed

'

within the fire barriers. He fact that Thermo-1 ag material is combustible does !

not preclude Thermo-Lag fire barriers from achieving the intended function of
preventing fire damage if the fire barriers are properly designed, qualified, and
installed. The Petitioners * contention that Thermo-Lag material should not be
used because it is combustible is without basis.
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. D. Ampacity Derating

he Petitioners assert that Thermo-Lag could contribute to staning a fire
iristead of protecting from it. They further alleged that faulty ampacity derating
factors could result in the use of inappropriate cables that, if undersized, could
overheat and cause its insulation to deteriorate.

Ampacity derating is the lowering (derating) of the current-carrying capacity
of power cables enclosed in electrical raceways protected with fire barrier
materials because of the insulating effect of the fire barrier material. His
insulating cffect may reduce the ability of the cable insulation to dissipate heat. If
not accounted for in the plant design, the increased cable insulation temperature
could lead to premature insulation failure. Other factors also affect ampacity
derating, ine uding the utent of cable fill in the raceway, cable type, raceway
constructir ::, and ambient temperature. The National Electrical Code, Insulated
Cable Etgineers Association (ICEA) publications, and other industry standards
provide a:npacity derat ng factors for open-air installations. These standards

.

do not piovide derating factors for fire barrier systems. Although a nar"nal
standard test method is in the process of being developed but has not yet been
established, ampacity derating factors for raceways enclosed with fire barrier
material are determined by testing for the specific installation configurations.

TSI, the manufacturer of Hermo-Lag, has documented a wide range of
ampacity derating factors that were determined by testing, for raceways enclosed
within Actmo-Lag fire barrier materials. On October 2,1986, TSI informed
its customers that, while conducting tests in September 1986 at Underwriters
Laboratories, Inc. (UL), it found that the ampacity derating factors for Hermo-
L.ag barriers were greater than previous tests indicated. However, the cable fill
and tray configurations were different for each test than those tested previously.
In addition, the NRC Staff learned that UL performed a duplicate cable tray
test that resulted in an even higher derating factor. The NRC Staff also learned
of the determination of other derating factors during its review of other tests
conducted at Southwest Research Institute (SwRI).'

I

'The test procedures and test con 6 ursuons &ftered annng the tesung laboratones. Theedore. the results from3
de &fferent ampacity ersta may not be erectly comparable to each other

The NRC Stafr is concerned than the ampacity deraung fxtors. as deternuned in UL lents for Therne-Lag
barner designs. are inconsassent with TSI results for smular designs because &fferent times were albwed for
dw temperature to stabihae before taking current measurements Inconsistent stabilizauon times would call into
quesnon the vahery of premus Tsl resuhs. The NRC also noticed dunng the review of the Industnal Tesung
laberarones (trL) test reports that ambient temperature and mammum cable temperature were allowed to vary
widely for some tests Therefore, exue tests an which de arnbient and maumum cable temperatures were not
mamtened within speciAed hnuts may k quesuonable. Additionally. a bcensee escovered a mathemaucal error
for the ampacity deraung factor pubhsned in an ITL test report. A prehnanary assessmetit of the use of a
lower-thawactual ampacsry deraung fwtor indicates that higher thawrated cable temperatures are possible for
Therme tag installauons Higher 4hamrused cable sempeintures could accelerate the sgmg effects expenenced by
the cable.

i
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The NRC special review team concluded that the ampacity derating test
results completed at the time of the review, including the UL test results, were
indeterminate. This conclusion was based on observed inconsistencies in the
derating test results of the various testing laboratodes. 'Ihe special review
team found that there was no national consensus tr.st standard (e.g., Institute
of Electrical cJ Electronics Engineers (IEEE) or American National Standards
Institute (ANSI)) for conducting these tests, and that some licensees had not
adequately reviewed ampacity derating test results to determine the validity of
the tests and the applicability of those test results to their plant design. The
special review team recognized that, in hypothetical cases, nonconservative
ampacity derating factors could have been instrumental in the installation of
inappropriate cables, which w a result, could suffer premature cable jacket and
cable insulation failures over a period of time. However, since that time, the
NRC Staff has determined that in practice the ampacity derating factor resulting
from Thermo-Lag insulating properties represents only one of many variables
used in determini'ig the design ampacity for power cable systems and that, as
discussed belcw. sufficient ma; gin exists in this area to preclude any immediate l

safety concerns.
Ibr actual installations, various derating factors are typically applied to the

,

'ICEA ampacity values provided for each cable size. In general, the cables i

typically used in actual installations have higher current-carrying capacity thu !
the ICEA ampacity values." Also, cables are sized based on full-load current j

1plus a 25% margin to account for starting current requirements of the load.
Given the short duntion of typical equipment starts, this margin is available
to compensate for any errors in ampacity derating. Further, use of a cable size
larger than normal may be required as a result of voltage drop considerations for
long circuit lengths. In typical applications this also provides additional current-
carrying capacity. Given these conservatisms inherent in the design ampacity
of cable systems and in addition the fact that most power cables required for
safe shutdown are not normally energized, but are typically operated during
surveillance testing for short time periods, the likelihood that cables could ignite
as a result of Thermo-Lag ampacity derating errors has been judged by the NRC
Staff to be unlikely. In addition, based on these conservatisms and the currently
available information on existir.g plants, ampacity design, and operating history,
the NRC Staff believes that the ampacity derating issue is not an immediate
safety issue but rather is an aging issue to be resolved over the long term."

M ICrA ampacsty values include conservatisms to compensate for slun and proui,ury effects and stueld and/or
sheath losses that may or may not apply in speci6c situanons.
H oenene letter 92.nti reymrcs bcensees to review the ampacity dernung factors used for all raceways protected by
Thermo Lag 3E I (for nre prosecuan of safe shutdnen capatxhty or to adueve physical independence of electncal

fContmurd)
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E. Oyster Creek Failed to Report Test Results on
Combustibility to the NRC i

,

l

The Petitioners requested that Oyster Creek's license be suspended based on
the following:

(1) SwRI conducted fire tests on Hermo-Lag 330-1 specimens for |

GPUN, the licensee for Oyster Creek, and reported that all speci- .)
mens ignited approximately 2 seconds after they were inserted into ;

the furnace and failed specified criteria because of flaming after the 1

first 30 seconds of testing, an outside temperature rise higher than |
30'C, and a weight loss of 50% !

(2) GPUN's operation of. Oyster Creek with knowledge of the TwRI-
report is an example of GPUN's reckless disregard for fire protection ;

and public safety.
(3) In the event of fire, Thermo-Lag is likely to fail its intended function

of protecting vital electrical cables running from the control room to
3

plant safety systems used to shut down the reactor. !

(4) Current installations of Thermo-Lag are likely to fail in less time than
the I hour (when smoke detectors and automatic sprinkler systems are
present) or 3 hours (when there are no fire detection and suppression
systems) that NRC regulations require for fire barriers to withstand
fire. 1

(5) ne NRC Inspector General issued a report in August 1992 condemn- )
ing NRC's handling of the Thermo-Lag issue and documenting the
NRC Staff's failure to understand the scope of the problem.

.

(6) In April 1994, ITL and its President pleaded guilty to five felony
counts of aiding and abetting the distribution of falsified test data.

(7) On September 29, 1994, the U.S. Department of Justice issued a,

seven-count indictmen against the manufacturer of Thermo-Lag and
its Chief Executive Officer for willful violations of the Atomic Energy
Act, conspiracy to conceal material facts, and making false statements
to defraud the United States, in connection with $58 million in fire
barrier material.'

(8) GPUN has known since at least August 11,1992, that Thermo-Lag.

330-1 as a structural base material is combustible and that it was in
violation of Appendices A and R to Part 50 of Title 10 of the Code
of Federal Regulations (10 C.F.R.) and the NRC Standard Review
Plan, NUREG-0800,

systems) and to deterwune whether the ampacity derating test resuhs rehed upon are correct and apphcable to
the plant desigit Prenently the Staff 6s conduenng reviews of folkmup accons to close out ampaaty deraung
concems wHb bcensees pursuant to GL 92-0!L ;

1
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(9) GPUN failed to report the SwRI test results in response to GL 92-08 ;

of February 10,1994, when asked to describe the Thermo-Lag 330-1
fire barriers installed as required to meet 10 C.F.R. Part 50, Appen-
dix R.

(10) Continued reliance on fire watches at Oyster Creek is an unreasonable
and unnecessary hazard to the public health and safety because of an
inoperable fire protection system for safe shutdown of the reactor and
installed combustible material on the shutdown systems.

,

Several of the issues listed above have been addressed earlier in this decision. I

Rerefore, the NRC Staff will only address below the remaining plant-specific
issues. As discussed earlier in this Deision, the NRC issued IN 9'2-82 to
inform the industry of the results of combustibility tests performed by NIST in
early August 1992. These tests confirmed the combustibility of Thermo-Lag.
As a result of discussions with the NRC Staff on the subje:t of Thermo-Lag
combustibility, GPUN decided to independently verify the results of the E-136
tests performed by NIST and contracted SwRI to perform the E-136 tests. He
results of these tests, as documented by the telecopy transmittal sheet submitted
with the petition, confirmed the combustibility of Hermo-Lag. Contrary to the
Petitioners' allegations, the NRC Staff does not require that licensees report
the results of their independent testing. It should be noted here that, prior
to the SwRI testing that confirmed combustibility, the NRC was aware of the
combustibility of Thermo-Lag and that the NRC was also well aware of the
results of the E-136 tests performed by GPUN through telephone conversations
with GPUN personnel, even though there was no requirement for GPUN to
report these test results.

De Petitioners also alleged that GPUN did not report to NRC its findings of |
the swr 1 test results in its " Response to Request for Additional Information J
Regarding Generic Letter 92-08, ' Dermo-Lag Fire Barriers '" (RAI) dated i

Itbruary 10,1994.
He RAI quoted by the Petitioners did not request that GPUN report to NRC

its findings of the SwRI test results and, in addition, the NRC Staff does not
require that licensees report the results of their independent testing. Therefore,
the NRC Staff has concluded that, contrary to the Petitioners' allegation, GPUN j
did not have to report to the NRC its findings of the SwRI test results.

Ibr the reasons stated above, the suspension of Oyster Creck's license, as
requested by the Petitioners, is not warranted.

F. Dry-Joint Issue at Comanche Peak Unit 1

%e Petitioners requested that
(a) the Comanche Peak Unit I license be suspended,
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[ (b) the licensee perform additional destructive analysis for Hermo-Lag |
configurations, and i

(c) the licensee perform fire tests on upgraded " dry-joint" Hermo-Lag ]
configurations based on the following: ;

(1) De licensce's records on the original installation of Thermo- ;

Lay fire barriers on conduits and cable trays indicate thr. its j
contractor followed specifications for prebuttering all joints.

3

(2) NRC Inspection Report Nos. 50-445/93-42, 50-446/93-42 i
found, based on destructive analysis documents, that a concern i

did exist where Thermo-Lag conduit joints fell apart easily and j
did not appear to have any residual material of a buttered sur- ;

face, indicative of a joint that had not been prebuttered.
(3) He " dry joint" deficiency appeared in Room IISA and other ;

areas of the unit. I
(4) ne licensee directly contradicts an NRC inspector's findings

that were determined in part by destructive analysis.
(5) The " dry joint" or absence of prebuttering of Hermo-Lag ]

panels can be determined only by destructive analysis and |
'

cannot be determined by a walkdown visual inspection.
(6) The findings reported in the Comanche Peak Unit i Region

IV Inspection Reports 50- 445/93-42 and 50-446/93-42, based i

on the limited amount of destructive analysis conducted at
the unit, constitute a substantial documentation of installation
deficiencies found in Thermo-Lag fire barriers as documented
in NRC IN 91-79 and Supplement 1.

(7) Neither the NRC nor the industry, by its agent NEI, nor a utility,
have conducted fire tests on dry fitted or " dry joint" upgraded
configurations of Ecrmo-Lag 3301.

(8) The presence of " dry joint" upgraded configurations in Co-
manche Peak Unit I constitutes an untested application of
Thermo-Lag fire barriers.

Dese allegations were based on the Petitioners' interpretation of NRC |

Inspection Report 93-42 issued on February 21,1994. By letter of November 29, ,

1994. TU Electric, the licensee for Comanche Peak Unit 1, sent a letter to the !
!NRC Staff responding to the Petition.

He term " joint" refers to the interface between two adjacent Thermo-Lag j

surfaces. Comanche Peak Unit I installation procedures for nermo-Lag fire j

barriers specify that, during the initial installation process, the joints should I

be prebuttered (or covered) with Dermo-Lag trowel-grade material before the I
cing su: faces are joined to ensure adhesion of the surfaces. The term " dry
join.' refers to the lack of Dermo-Lag trowel-grade material in a joint. The
failure to prebutter a joint with trowel-grade Hermo-Lag could result in a
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weakening of the joint during a potential fire exposure and could provide an
exposure path in the 9ahrier envelope. The NRC performed an inspection at
Comanche Peak Unit i on November 2-5 and 23-24,1993, and January 26-28,
1994, to compare the Hermo-Lag test specimens with the upgraded Thermo-
Lag configuruions on site. The results of this inspection are documented
in NRC Inspection Report 93-42. He repor: stated that there appeared to
be a large number of deficiencies with the installed fire barriers and that an
example of these deficiencies involved dry joints on conduit overlays installed
on pedestal hangars. The NRC inspector did not personally observe the dry
joints in question. liis statements were based on observations made by TU
Electric and documented in an Operations Notification and Evaluation (ONE)
form. Ilowever, the ONE form in question did not identify a dry joint. Instead,
the ONE form identified a condition that was conservativalv reported as an
apparent dry joint. Upon further evaluation of the ONE form, 71) Electric
determined that the joint in question had in fact been prebuttered with trowel-
grade Thermo-Lag. Rese facts are discussed in more detail below.

On November 25,1992, a speed memo was written by a TU Electric con-
tractor identifying " apparent unsatisfactorily conditions on Unit I commodities."
This memorandum identified "an apparent" dry joint on an oversize coupling
section (on top of a pedestal hanger). The speed memo also stated that, "we i
have decided that the best vehicle to call attention to these apparent deficiencies !

would be a letter to your attention for further evaluation of the situation. "

He letter was forwarded to the appropriate TU Electric engineering section.
1

ne cognizant TU Electric engineer performed a walkdown of the described
areas and evaluated the commodities. lie conservatively initiated a ONE form
(the process used by TU Electric to report problems and develop resolution
for the identified problems). A comprehensive evaluation of this condition
determined that the joint had been prebuttered. Therefore, the engineering
resolution for this condition was that "this is not a deficient condition, and there |
are no generic implications." l

De originator of the speed memo initially believed that the condition in
question was a dryjoint because of the appearance of the joint. During alignment I

of Thermo-Lag panels, the leading edge of one panel contacts the outer edge of
a preceding panel and forces most of the trowel grade along the initial contact
edge toward the inside of the Thermo-Lag envelope. Subsequent shrinkage of
the trowel grade in the joint can give the appearance of a dry joint because
the trowel grade material is not visib!c. Therefore, contrary to the Petitioners'
allegation, there was no " dry joint" deficiency on the pedestal hanger.

He Petitioners also alleged that dry joints appear in other Thermo-Lag
installations at Comanche Peak Unit 1. In response to the petition, TU Electric
performed an electronic search of its ONE-form data base. He search did
identify additional ONE forms related to dry joints. Ilowever. Thenno-Lag
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rework crews and the quality control inspectors at Comanche Peak Unit I have
used the term " dry joints" and "no visible trowel-grade material" synonymously.
Upon further investigation of these ONE forms, it was determined that trowel-
grade material had'in fact been applied to the joints in question. Herefore, these
ONE forms were also dispositioned as "not a nonconforming condition." nese
findings support the NRC Staff's conclusion that, contrary to the Petitioners'
allegations, there is no evidence of dry joints at Comanche Peak Unit 1.
The Petitioners' allegations regarding dry joints at Comanche Peak Unit I are
based on premises that are faulty and contrary to the information contained in
inspection Report 93-42.

In regard to the Petitioners' request that the licensee perform fire tests
on upgraded " dry joint" Hermo-Lag configurations and additional destructive j
analysis, the NRC Staff has reviewed the documentation provided by the i
licensee in response to the Rais regarding GL 92-08 and concluded that the

'

licensee's quality assurance program gave adequate confidence that the as-
installed Hermo-Lag configurations at Comanche Peak Unit I conform with )
NRC specification requirements for both material and installation attributes. 1

Accordingly, suspension of the Comanche Peak Unit I license, as requested
by the Petitioners, is not warranted. ;

|

l

G. Prottction of Rubin Feldman

ne Petitioners assert that, rather than protecting the public, the NRC is !
protecting Rubin Ibidman, President of the company that manufactures Hermo- |

Lag.
As discussed earlier, the NRC received allegations in 1991 that questioned

the adequacy of Hermo-Lag fire barriers. In response, (1) the Office of the
Inspector General (O!G) and the Office of Investigations (OI) formed a joint
task force to investigate the allegations, and (2) the Office of Nuclear Reactor
Regulation (NRR) established a special team to review the safety issues raised
by the allegations. Th oughout its review, the special team gave expert technical
advice and assistance to the OlG/OI task force. He Director of NRR tasked the
NRR Staff to resolve the technical issues raised by the special team. The NRC
Staff continued to cooperate fully with the investigative task force. Further, the
NRR Staff carried out a full scale test program and developed other technical
data and information for the investigative task force. Rese NRC Staff efforts
contributed significantly to a referral to the Department of Justice of possible
wrongdoing by TSI. He referral resulted in a seven-count criminal indictment
of TSI the manufa:turer and supplier of Hermo-Lag fire barriers and of its
President Rubin Feldman, by a fbdcral Grand Jury. The NRC Staff continued
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'to support the Department of Justice throughout the crimiral case? In addition, '

throughout the trial, the NRC SZ dannued to pt.csue corrective actions
; consistent with its action plan for the resolution of the Hermo-Lag issues. He . j
above facts contradict the Petitioners'. assertion that the.NRC was protecting i

" Rubin Ibidman.-

'

H. NRC Seeming Complicity with Utilities ;

De Petitioners also assert that there is seeming complicity between the NRC- f
: and the licensees and that licensees . seek to avoid costly replacement of the1
Thermo Lag.-

In' May 1991, the NRC Office 'of the. Inspector General performed an
inspection of the NRC's Staff performance in regard to Thermo-Lag barriers and -

- found indications ofinadequate performance by the NRC Staff in the acceptance >

. and review of Dermo-Lag barriers. Subsequently, the NRC Staff initiated an ,

aggressive program of corrective actions to rectify the deficiencies identified in ' d
7 the review and response process, as Summarized earlier in this decision.' i

'

In addition, the Staff has expended considerable time and effort to address
and resolve Hermo-Lag issues to ensure that licensees return to compliance
with existing NRC fire protection requirements.' He NRC Staff issued three |

requests for additional information regarding GL 92-08 to each licensee using |

Bermo-Lag to obtain information on thi specific nermo-Lag material installed
~

: at each plant, details about the corrective actions each licensee intended to take
to return to compliance with NRC fire protection requirements, and schedules for

'

the implementation of these corrective actions. He response of each licensec ;

was evaluated by the NRC Staff. As a consequence of this substantial NRC 1

Staff effort, a number of licensees have already returned to compliance with !

NRC requirements by a variety of means which include replacing, rerouting, l

br upgrading existing Dermo-Lag barriers, performing postfire safe shutdown
reanalysis, and installing additional fire detection and suppression features. All
of these measures involve some burden on licensees. In addition, some licensees

have initiated costly. programs to perform plant-specific fire endurance tests
e of other fire barriers with the intention of replacing Thermo-Lag with these

barriers. All licensees who utilize Thermo-Lag will need to expend resourcesr̂
'

commensurate with their reliance on Hermo-Lag to come into compliance with
NRC fire protection requirements. NRC Staff oversight will ensure that this is
the case.,

E %e Petitioners' assertion of seeming complicity with utilities on the part of -
the NRC Staff is unfounded in the light of the significant NRC Staff efforts

'

u The jwy retweed a wrect of "nue guilty * on su counts of the in&ctmem agams TSI and Mr. reldman.
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to ensure that licensees expend the resources necessary to return to compliance
with NRC requirements.

IV. CONCLUSION

. The Petitioners request that the NRC order the immediate shutdown of all
rea tors using Thermo-Lag and the suspension of Oyster Creek, Peach Bottom
Units 1 and 2, and Comanche Peak Ur.it I operating licenses.

For the reasons discussed above, I fmd no basis for taking such actions.
Rather, on the basis of the review efforts by the NRC Staff, I conclude that the
issues raised by the Petitioners are Iming addressed by licensees in a manner
that ensures adequate protection of the public health and safety. Accordingly,
the Petitioners' requests for action pursuant to section 2.206 are denied.

A copy of this Decision will be placed in the Commission's Public Document
Room, Gelman Building. 2120 L Street, NW, Washington, DC, and at the Local
Public Document Room for the named facilities. A copy of this Decision will
also be fded with the Secretary for the Commission's review as provided in 10 i

C.F.R. 6 2.206(c) of the Commission's regulaticns. |

As provided by this regulation, the Decision will constitute the final action i

of the Commission 25 days after issuance, unless the Ccmmission, on its own |
motion, institutes a review of the Decisian within that time.

1

FOR THE NUCLEAR |
REGULATORY COMMISSION ~l

William T. Russell, Director )
Office of Nuclear Reactor |

Regulation I

Dated at Rockville, Maryland,
this 3rd day of April 1996.

I

,

l
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
,

|

Before Administrative Judges:

1 i

G. Paul Soilwork, lit, Chairman !

Dr. Charles N. Kolber
Dr. Richard F. Foster !

In the Metter of Docket Nos 030-05373-EA
030-32163-EA

(ASLBP No. 96-714-02-EA) |,

(EA 96-085) |

(Order Suspending Byproduct
Material Llconse Nos.

29 09814-01 and 29-09814-02)

EASTERN TESTING AND
INSPECTION, INC. May 10,1996

4

Ruling on a Licensee request to rescind an NRC Staff determination to make
immediately effectise an enforcement order suspending two Licensee byproduct
materials licenses, the Licensing Board denies the Licensee's motion, concluding
that for certain bases in the order, the Staff had met its burden under 10 C.F.R.
6 2.202(c)(2)(i) to establish by " adequate evidence" that (1) those charges are
not based on " mere suspicico, unfounded allegations, or error," and (2) there is
a need to make the order effective immediately.
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ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
- REVIEW (BURDEN OF GOING FORWARD; BURDEN OF PROOF) ;
RULES OF PRACTICE: BURDEN OF GOING FORWARD i'
(IMMEDIATE EFFECTIVENESS REVIEW FOR ENFORCEMFET
ORDERS); BURDEN OF PROOF (IMMEDIATE EFFECTIVENESS

4 REVIEW FOR ENFORCEMENT ORDERS); IMMEDIATE
EFFECTIVENESS REVIEW FOR ENFORCEMENT ORDERS
(BURDEN OF GOING FORWARD; BURDEN OF PROOF)

,

'Ihe movant challenging a Staff determination to make an enforcement order
immediately effective bears the burden of going forward to demonstrate that
the order, and the Staff's determination that it is necessary to mee, the order
immediately effective, are not supported by " adequate evidence" within the

,

meaning of 10 C.F.R. 5 2.202(c)(2)(i), but the Staff has the ultimate burden of
'

3
persuasion on whether this standard has been met. See 55 Itd Reg. 27,645,

: 27,646 (1990). See also St. Joseph Radiology Associates, Inc. (d.b.a. St.
Joseph Radiology Associates, Inc., and Fisher Radiological Clinic), IEP-92-34,
36 NRC 317,321-22 (1992).

ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (CORROBORATING ALLEGATIONS OF UNRELIABLE

. SOURCE)

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
' FOR ENFORCEMENT ORDERS (CORROBORATING ALLEGATIONS

OF UNRELIABLE SOURCE)

When the character and veracity of the sourte for a Staff allegation are in
doubt, a presiding officer will be unable to credit the source's information as
sufficiently reliable to provide " adequate evidence" for that allegation absent
sufficient independent corroborating information.

ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (CORROBORATING ALLEGATIONS OF UNRELIABLE
SOURCE)

RULES OF PRACTICE: IMMEDINTE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (CORROBORATING ALLEGATIONS
OF UNRELIABLE SOURCE) )

In considering whether there is probable cause for an arrest, courts have
held that information supplied by an identified ordinary citizen witness may
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be presumed reliable. See, e.g., McKinney v. George, $56 F. Supp. 645,648
~

' (N.D. Ill,1983) (citing cases), ag'd, 726 F.2d 1183 (7th Cir.1984). In deter- |'
mining whether there is " adequate evidence" within the meaning of 10 C.F.R. i

. 52.202(cX2Xi) to support the immediate effectiveness of an enforcement order,
applying this presumption to a witness who is corroborating a family member's '

allegations may be inappropriate because that relationship creates a possible bias
that also brings the corroborating witness' reliability into substantial question. ,

!
REGULATIONS: INTERPRETATION (10 C.F.R. I 30.10(a), (e)) :

, Under 10 C.F.R. 630.10(cX2), an intentional act that a person knows
j causes a violation of a licensee procedure is considered " deliberate misconduct" :

actionable under section 30.10(aXI). As a consequence, an assertion that a
person who created a document containing false information did not intend to

_

mislead the agency (or did not actually mislead the agency) appears irrelevant.
Instead, the focus is on whether the person's action was a knowing violation

- of a licensee procedure that could have resulted in a regulatory viol &lon by the
submission to the agency of materially incomplete or inaccurate information.
See 56 Fed.' Reg. 40.664,40,670 (1991) (stating that "[f]or situations that do not -J

-actually result in a violation by a licensee, anyone with the requisite knowledge
who' engages in deliberate misconduct as defined in the rule has the requisite
intent to act in a manner that falls within the NRC's area of regulatory concern. '

The fact that the action may have been intercepted or corrected prior to the
occurrence of an actual violation has no bearing on whether, from a health and
safety standpoint, that person should be involved in nuc! car activities.").

ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (RELIABILITY OF AGENCY INSPECTOR'S
OBSERVATIONS)

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (RELIABILITY OF AGENCY
INSPECTOR'S OBSERVATIONS)

'' '

Absent a showing that provides some reasonable cause to believe that, be-
cause of bias or mistake, an agency inspector cannot be considered a credible
observer, inspector's direct personal observations should be credited in consider-
ing whether allegations based on those observations are supported by " adequate
evidence" within the meaning of 10 C.F.R.12.202(c)(2Xi). This is based on
the accepted presumption that a government officer can be expected faithfully
to execute his or her official duties. See United States v. Chemical Foundation,
Inc., 272 U.S.1,14-15 (1926).
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ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS '
REVIEW (IGED FOR IMMEDIATE EFFECTIVENESS)

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (NEED FOR LMMEDIATE
EFFECTIVENESS)

Under 10 C.F.R.- 12.202(c)(2)(i), to support an immediate effectiveness
' . determination for an enforcement order, besides showing that the bases for the

order are supported by " adequate evidence," the Staff must show there is a need
: for immediate effectiveness that is supported by " adequate evidence." 'lhat need
can be established by showing either that the alleged violations or the conduct
supporting the violations is willful or that the public health, safety, or interest
requires immediate effectiveness.

.

MEMORANDUM AND ORDER
(Denying Licensee Motion to Set Aside Immediate Effectiveness)

By a March 29,1996 enforcement order effective on the date of issuance, the
NRC Staff suspended two byproduct material licenses held by Eastern Testing
and Inspection, Inc. (ETI). Sec 61 Fed. Reg. 15,836 (1996). In a letter dated ,

April 1,1996, as supplemented on April 19,1996, ETI requests that we set aside j
the Staff's immediate effectivsness determination.8 See Letter from H. Soni, ETI
President, and i Badiali, ETI Radiation Safety Officer (RSO), to J. Lieberman, j
Director. NRC Office of Enforcement (Apr,1,1996); Letter from Daniel F. J
Stenger and Robert E. Helfrich, Winston and Strawn, to the Licensing Board |

'

(Apr.19,1996)[ hereinafter ETI Supplement]. In responsive filings dated April
8,1996, and April 25, 1996, the Staff opposes ETI's immediate effectiveness
recision motion. See NRC Staff's Response to Request to Set Aside Immediate ,

'

Effectiveness of Order Suspending Licenses (Apr. 8,19%) [ hereinafter Staff
Response]; NRC Staff's Response to Supplemental Information in Support of
Licensee's Request to Set Aside immediate Effectiveness of Order Suspending

,

Licenses (Apr. 25,1996) [ hereinafter Staff Supplement Response]. Thereafter, j
on April 30, 1996,. the Board conducted an oral argument to provide an I
opportunity for the parties to further explain their positions on ETI's request j

|

|

|
I Besides reqtiesting that the Staffs imrrediate effecoveness detennination be set aside. on Apnl 16.1996. ETI

Aled a sinely demand for a hearing on the rnents of the $taffs March 29. 1996 licenne suspension order. See
tETrs) Demand for a Heanag on order Suspending thenses (Apr. 16.1996) at 1. Funhet. in accordance with

i

10 C.F R. I 2.202(b). ET11aser subanned a wntien answer respon&ng en the anesations in 11e Staffs order. See |
[ETrs) Answer so order Suspending Lkenses (Effective Irnnediately)(May 2.1996). 1
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' and for the Board to obtain clarification regarding the information submitted by ,

the parties. See Tr. at 1 127. -;
kr the reasons set forth below, we deny ETI's request to set aside the

immediate effectiveness of the Staff's suspension order.

1 XACKGROUND

A. Reguistory Scheme nor Immediately Effective Enforcement Orders
'

Section 2.202(aX5) of 10 C.F.R. declares that an enforcement order instituting
'a proceeding to modify, suspend, or revoke a license will state "the effective ~ !

date of the order," That subsection also provides that if there is a finding,
with stated reasons, that "the public health, safety, or interest so requires" or,

if the regulatory violation or conduct that causes the enforcement order to be ,

issued is " willful," the order may be made immediately effective. Further, if an . !
enforcement order is made immediately effective, urder section 2.202(cX2Xi)
the licensee or other person to whom the order was is .ued may emv- to set aside ;

; the immediate effectiveness on the ground that the s.-der, including the need'

for immediate effectivenes:, "is not based on adequate evidence but on ' mere
. suspicion, unfounded allegations, or error." Section 2.202(cX2Xi) also provides
that a motion challenging an immediate effectiveness determination must " state
with particularity the reasons why the order is not based on adequate evidence ~|.
and must be accompanied by affidavits or other evidence relied on." >

The Commission adopted the immediate effectiveness provisions of section
2.202 in their present form in a 1992 rulemaking. See 57 Fed. Reg. 20,194 !

- (1992). In adopting the " adequate evidence" test - as opposed to a "prepon-
derance of the evidence" standard suggested by some commenters on the rule j

- the Commission described the adequate evidence test as follows: .

De test rnay be likened to the probable cause necessary fx an anest, a search warrant.
or a prehminary hearing. his is less than must be shown at the tnal, but must be more
than uncorroborated suspicion or accusation. *Peobable cause is deemed to exist where
the facts and circurnstances within the affiant's knowledge, and of which he has reasonably
trudworthy information, sie sufficient unto themselves to warrant a man of reasonable caution
to believe that an offense has been or is being committed." Thus, in the context of the rule,
adequate evidence is deemed to exist when facts and circumstances wittun the NRC staff's

. knowledge, of which it has reasonably trustworthy infonnation, are sufficient to warrara a
perso of reasonable caution to believe that the charges specified in the order are true and'

that the order is necessary to protect the public health, safety, or interest

57 Fed. Reg. at 20,196 (quoting Unifed Sfafes v. Hill, 500 F.2d 315, 317 (5th

Cir.1974))(citation omitted).

;

215

,

)

_ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _



.- . ..

i

i

: . j'
'Ihe movant challenging the Staff's order bears the burden of going forward |!

to demonstrate that the order, and the Staff's determination that making the order
immediately effective is necessary,' are not supported by " adequate evidence,"
but the Staff has the ultimate burden of persuasion on whether this standard
has been met. See Tr. at 69. See also St. Joseph Radiology Associates, Inc.
(dh.a. St. Joseph Radiology Associates. Inc., and Fisher Radiological Clinic),
LBP-92-34, 36 NRC 317, 32122 (1992).

B. Imanediately Effeefhe Suspension of ETI's IJcenses

Under Byproduct Muerial License No. 29-09814-01 (the radiography li-
cense). ETI is authorized to possess and use iridium-192 and cobalt-60 in a '

. compatible radiographic exposure device for performing industrial radiography.
ETI also holds Byproduct Material License No. 29-09814-02 (the portable gauge
license). which authorize s it to possess and use cesium-137 and americium-241
in specified portable gauges. 'Ihe Staff's March 29 order suspending ETI's
authority under both these licenses also requires that (1) all activities involving

. licensed materials be halted (except for prenoticed transfers of materials to au-
thorized recipients); (2) all NRC-licensed materials be placed in locked storage;
(3) no other NRC-licens xi materials be received by ETI; and (4) all ETI records
of licensed activities be maintained in their original form without alteration or
removal. Sec 61 Fed. Reg. at 15,838.

In its March 29 ord:r, the Staff provides several bases for its suspension
action and its determination to make that suspension immediately effective.
Citing an NRC Office of Investigations (OI) investigation of ETI, the Staff
asserts as an mitial basis (which we will refer to as Basis A) that with respect
to the radiography license:

(1) la violation of 10 C.F.R. Il 30.9, 30.10, ET1 P:esident ihmat Soni deliberately caused
ETI to create an inaccurate record by signing a June 16,1996 radiographer's card certifying
that an ernployee, Mr. Devid Bhatt, rnet apphcable requirements and was authorized to
perform level I radsograpwr duties per ETI procedures despite being told by Mr. Paart

'

that he had received substantially less than the forty hours of formal classroom training
required under ETI Radiatim Safety Procedure (RSP) No. RS-1, incorporated by reference
in Condaion 17 of the ETI radiography license;

- (2) In violation of sections 30.9 and 30.10. ETI RSO Joseph Badiali debberately caused ETI
to create an inaccurate secosi of Mr. Bhan's June 20,1996 radiation safety examination for
nuistant radiographer by prividmg Mr. Bhan with examination answers;

O) la violation of sections 30,9 and 30.10, the ETI RSO deliberately caused ETI to create
an inaccurate record of Mr. Bhart's training by signing a June 20,1995 document falsely
representing that the RSO ha t given Mr. Bhatt an oral exam as part of a practical exam;

(4) la violation of 10 C.F.R. | 34.31. ETI dehberately directed Mr. Blatt, an unqualified and
untrained employee, to perfoc a radiography between June 15 ard July 26,1995;

216-
,

6 - . - -



-. _ _ _ _ . . . ..- . , ,. . _ . _ _ - - _ - .. _ _ _ _ ._ .

i

'

,

I''

I 4

(5) In'violatin of 10 Cf.R. I 34.27, ETI personnel failed to complete utilimian seconlu on
~

_ sinety-seven ar-h=a between January 1,1994, and August 31,1995; and
,

i'.

. (6) On'aieptember 29,1995, ETI presadant Himat Soni timmas*as=1 Mr. Bhatt widi physical ~!
harm becease he believed Mr. Bhan tany have cooperated with an NRC investigation and/or |,

'
inspection of Ell.

.|
. . , . t
' ' Sec 61 R:d. Reg. at 15,836. Ibrther, based on May 1994 and July and August j

1995 inspections at ETI's Thorofare New Jersey facility and at a temporary job : |
site in Deepwater, New Jersey, the Staff maintains that the following additional ;

i - violations of the radiography license were identified (which we will refer to as !

Basis B)- i

r

(1) la violation of 10 Cf.R. 5 34.31(b) and RSP No. RS.1, Revisica' 4, incorporated by I

refasence in Condenen 17 of the . ' - , license, ETI provided sigmacantly less than
#

forty hours of fennel clamaroom instruction to Mr. Bhatt, who acted as a radiographer's
annastant during June and July 1995;

(2) In violation of 10 Cf.R. I 20.2102(a)(2), ETI failed to maintain radiation program content

| and ' / : audit records for 1994 and 1995;

; ;(3) la violation of 10 Cf.R. 5 34.33(a) and RSP No. ETI-1, Revision G, incorporated by -!
" , refemace in Condition 17 of the rahography license, ETI failed io "rezero" pocket dosinwier:

befose the start of each work shiR on eight specined dates between April 1994 and August ]3

'1995; ;
#

b '(4) in violation of 10 C.F.R. I34.24, ETI failed on thne specined dates in January and
i August 1995 to use survey rneters calibrased within three months and to maintain survey
' neeer calibration records;

4- (5) In violation of 10 Cf.R. I 20.2106(c), dunas June and July 'l995 ETI failed to maintain
complete dosimetry secords that included the names, AJ security numbers, and birth dates
of individuals;

(6) la violation of RSP No. ETI.1, Revision G, incorporated by reference in Condition 17
of the radaography lianse, between June 1994 and August 1995. ETI personnel failed to
con $ ete utilization logs and return completed utilization togs to the RSO;l

(7) In violanon of RSP No. ETI-1, Revision G, incorporated t y reference in Condition 17
of the radiography license, on August 23,1995 ETI personnel failed to perform physical-

radiation surveys to ensure readings to roped-off boundaries did not exceed two millirem in,

-) ;an hour; t .
<

(8) In violation of 10 CER. I34.4)(b), on August 23.1995, while making radiographic 1

- ' exposures ETI personnel failed to perform a survey after each exposure to determine that j

the sealed source was retamed to its shielded position;

; (9) in violation of 10 Cf.R. 5 71.5(a) and 49 Cf.R. l 177.817(a), on July 12,1995, ETI
penannel failed to complete a shipping paper prior to transporting licensed material outside
the bcensee's facility;

(10) la vioimion of 10 Cf.R. 9 71.5(a) and 49 Cf.R. I172.403, on July 12,1995, ETI;-
1 personnel failed to idewify the activity or transport indes on the " RADIOACTIVE" label i

I
;
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aanded to a pednes ~~W bosoned asserial that was ^ __, - ? outside the licensee's !

' facility; and j-

,
:(11) la vian=siaa of 10 CF.it. $713(a) and 49 CfA i177.842(d), ce August 23 1995,

-

Err penommet failed to blod and boos padsees comaining w ameriniihst was >I
__ , 2d outside the basasse's facility., ,

j
.

y

See id. at 15,836-37.
_

4j,

| J A third basis for the Staff's order (which we will refer to as Basis C) pur- )

inspection regarding the radiography license. De Staff declares that this in- '
jportedly flows from a March 14,1996 safety requirement compliance followup

1
It-

spection revealed a deliberate Licensee falsification of radiographer examination
- documentsi As evidence of such falsification, the Staff alleges that (1) a radio- _

- grapher's purported responses to the twenty-two questions on the January 16,
' j

i

j~' 71996 examination given during an eight-hour annual refresher training course at
the ETI facility were identical to those of ETI's President, while other individ- i

i; - uni's responses were markedly different, and (2) an ETI invoice and work order
for that date indicated the radiographer worked from 6:00 a.m. to 2:00 p.m. at
a job site some 3 hours drive from the ETI facility where the course and test

c were given. See id. at 15,837.

,
. Finally, as a basis for the March 29 order (which we will refer to as Basis D)
the Staff references the Licensee's supposedly poor enforcement history. Bis
includes (1) civil penalties of $6500 and $5000 in 1987 and 1992, respectively,
the latter of which was based on some admitted violations that were found to be '
in a careless disregard for NRC requirements, and thus willful; and (2) a 1994

. notice of violation that is repetitive of the current allegation in Basis A(4) that
an unqualified employee was directed to perform radiography. Sec kl. at 15,837

. & nn.1-4.'

In its March 29 order, afkr oud!ning these bases, the Staff' declares that
ETI "has violated numerous NRC requirements, some willfully, and has failed
to_ take appropriate actions to prevent the recurrence of past violations." Id.,

' at 15.837. Ibrther, while noting the importance of Commission reliance on<

li~nsees to provide complete and accurate licensee information, to comply
w,a NRC requirements, and to refrain from conduct that could impede agency
safety inspections or investigations, the Staff further states that ETI President
Soni and RSO Badiali have demonstrated "an unwillingness to comply with-

'

NRC requirements" and that the actions of ETI and its senior employees "have
raised serious doubts as a whether the Licensee and its employees can be relied
upon in the future to comply with NRC requirements and to maintain complete T|
and accurate records of licensed activities." Id. De Staff thus concludes .

,

'

that it lacks the requisite reasonable assurance that ETI's current operations-

under both its radiography and portable gauge licenses can be conducted in

; compliance with agency requirements and that health and safety of the public,

.

'
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including ETI's employees, can be protected. His, the Staff assens, requires that
ETI's radiography and portable gauge licenses be suspended, pending further
investigation, and that the significance of the alleged violations and willfulness
of the purponed conduct require that the suspension (and the accompanying
terms) be made effective immediately. See id. at 15,837 38.

II. ANAINSIS

Re parties have placed a great deal of information and a variety of factual
and legal disputes before the Board relative to ETI's April 1,1996 request to
set aside the immediate effectiveness of the Staff's March 29, 1996 license
suspension order. Nonetheless, the resolution of ETI's request does not require
that we delve into most of that information or definitively resolve all those
controversies. During the April 30 oral argument, in response to a Board
qucstion about the " crux" of the Staff's concerns about El'I that led the Staff
to suspend ETI's radiography and portable gauge licenses, counsel indicated
that the Staff's central concern was with the " willful violations regarding the
training of individuals who will be going out into the public, and performing
radiography with sources." Tr. at 99. Also mentioned by counsel as important
to the Staff's immediate effectiveness determination was the purported physical
threat to Mr. Bhatt because of his cooperation with NRC investigators and the
"failurr (of ETI employees] to survey certain boundary areas." Tr. at 99100.

After reviewing the corresponding bases set forth in the March 29 order j
relating to (1) deliberate, training-related violations - Bases A(1)-(4) and C; 1

(2) the threat to Mr. Bhatt - Basis A(6); and (3) the failure to perform job site ,

surveys - Bases B(7)-(8), we conclude we are unabic to sustain a " probable |
'

cause" finding relative to Bases A(2)-(4) and A(6). We do find, however, with j
respect to Bases A(1), (B)(7)-(8), and C, that the Staff has provided " adequate j
evidence" to support its allegations and the need for immediate effectiveness of i

Iits suspension order relative to those allegations.

1

A. Bases A(2)-(4),(6) |
'

i

Regarding the allegations of deliberate misconduct set forth in Bases A(2)-(4)
,

and (6), ETI has denied that any wrongdoing took place. See ETI Supplement, i

Affidavit of liimat L Soni in Support of [ETI's] Request of April 1,1996 to Set
.

Aside immediate Effectiveness of Order Suspending Licenses (Apr. 18, 1996) I
at 6,8 [ hereinafter Soni Affidavit];id. Affidavit of Joseph Badiali in Support of
[ETI's] Request of April 1,1996 to Set Aside Immediate Effectiveness of Order
Suspending Licenses (Apr. 18,1996) at 2-3 [ hereinafter Badiali Affidavit]. As

i
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presented by the Staff, the central evidentiary support for these bases is the |
testimony of David Bhatt. J|

As the record now 3.tands, however, Mr. Bhatt's reliability is in considerable j!
doubt. In their affidavits, ETI President Soni and RSO Badiali state that Mr.
Bhatt was fired from his position with the company for an apparent act of
dishonesty. See ETI Supplement, Soni Affidavit at 7; id Badiali Affidavit at
3-4. De affidavit of ETI employee Matthew Varroni, who worked with Mr. ;

Bhatt on several occasions, also describes the circumstances suircunding Mr. j
Bhatt's dismissal and indicates Mr. Bhatt was involved in other questionable I

conduct that would cast doubt on his character and veracity. See id. Statement
of Matthew Varroni (Apr. 18,1996) at 1-3 (describing circumstances relating
to alleged misuse and theft of client property by Mr. Bhatt).

Ihr its part, the Staff has presented nothing from Mr. Bhatt or any other
source that refutes ETI's description of the circumstances surrounding his
dismissal and other questionable activities. His raises serious questions about
Mr. Bhatt's reliability bodi in terms of his general trustworthiness and his

,

specific motivation to fabricate information regarding ETI. Consequently, we
,

find we are unable to credit Mr. Bhatt's testimony as sufficiently reliable to
provide " adequate evidence" for these allegations absent sufficient independent
corrobarating information.

De Staff, however, has failed to provide such information. De allegations
in Bases A(3) and (4) that Mr. Bhatt did not take an oral exam and engaged in '

radiographic operations for which he was not properly qualified and trained are,
by the Staff's own admission, essentially based on the testimony of Mr. Bhatt.
See Tr. at 78-80.8 Regarding Basis A(2), to establish there is adequate evidence
for the allegation that RSO Badiali provided examination answers to Mr. Bhatt,
as support for Mr. Bhatt's statement that Mr. Baliali helped him at the time he
took the exam the Staff has presented the staternent of an inspector indicating
that one blank answer on the exam apparently was filled in after Mr. Bhatt left
E11. See 'llr, at 74. During the oral argument, however, Staff counsel was able
to represent with respect to the exam only that "some answers appeared to be '

written in ink, some were written in pencil . . . answers were erased, and
crossed out" and "there might be some different handwriting." TY. at 74-75,
76. His does not provide any tangible link to actions by RSO Badiali that

'are sufficient to corroborate Mr. Bhatt's statements that Staff asserts support its

.

I For Basis A(4). the Staff does refer to documentanon that shows Mr. Bhatt was at certam job sites ce days he
stated he was dere. see Tr. at 80 standmg alone, evidence that he wm at a perucular job site is hardly adequate
to curoborsee his staienrats on the crincal asue of whether he undertook radiographic opersuons he was not
permined to perforva whde as the job site
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allegation regarding Mr. Badiali's purported improper activities while Mr. Bhatt
was taking the exam.8

Concerning Basis A(6), the testimony of other witnesses could provide '

sufficient corroboration to Mr. Bhatt's account of the events on September 29,
1995, when during a community cultural function Mr. Soni allegedly threatened
him for cooperating with NRC investigators. The Staff does proffer additional
witnesses - whom Staff counsel identified as Mr. Bhatt's wife and cousin
- albeit without providing any detail regarding the nature or extent of their

'
knowledge about the alleged incident. See Tr. at 88; Staff Response, Exh. 3, at

4 [ hereinafter Teator Affidavit].
Courts have recognized in the context of considering whether there is probable

cause for an arrest that information supplied by an identified ordinary citizen
witness may be presumed reliable. See, e.g., McKinney v. George, 556 F.
Supp. 645, 648 (N.D. Ill.1983) (citing cases), aff'd, 726 F.2d 1183 (7th
Cir.1984). 'Ihe corroborating witnesses offered by Staff do not fall into this
category, however. Because they are members of Mr. Bhatt's family, by reason
of that relationship they also have a possible bias that brings their reliability into
substantial question as well.* Therefore, based on the information now before
us, we find that those witnesses are not sufficient to corroborate Mr. Bhatt's
account of events on September 29,1995.

'

Because the record in its current state fails to provide sufficient information
for us to conclude that the testimony of Mr. Bhatt has the degree of reliability the
Commission has decreed rnust be present, see 57 Fed. Reg. at 20,197 (section
2.202(c)(2)(i) review process is designed to safeguard against Staff immediate
effectiveness decisions based on " unreliable evidence"), we also are unable to
find that Bases A(2)-(4) and (6) are supported by " adequate evidence" so as to
support immediate effectiveness.

i

B. Basis (A)(1)

We turn next to Basis A(1), which is the Staff allegation that ETI violated
10 C.F.R. 66 30.9, 30.10,5 when ETI president Soni gave Mr. Bhatt a card

' 3 Because de Daard was never given this docunwns by the parties we are unable to make any independent
assessnwas in aus regard.
* The Stafr also suggests that corrohnration cones from die fact that Mr. Bhatt swore out a ennunal complasnt

agamat Mr Soni concertung the aHeged threat and ulumately entered into a nwtual 4tay away" settlement
agreement wnh Mr. Soni through a community dispute sesolution program. See Tr. at 87-88, in our view.
whataw:r weiglu mighs be given to Mr. Bhatt's crusunal coenplant is couriterbalanced by the consensual nature of
the settirnent. which apparently did ans inwive any resolunos of the ments of Mr. Bhan's complaint.
8As it as perunent to the Staff's allegauons under tius basis, section 30 9(a) of 10 CJ R. provides:

Infonnance provided to the Commission by an apphcans for a bcense or by a hcensee or information
sequsred by statute or by the Conmussion's regulations. orders. or bcense condmons to be manuumed by
the apphcant or the bcensee shall be complete and accurase is all matenal respects. i

IConimued) |
|

,
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identifying him as' a Radiographer Level I. As_ described in the affidavits that - ['
accompanied the Staff's April 8,1996 response and other supporting information .'

i supplied by counsel,* the card was issued to Mr. Bhatt on June 16,1995, the; ,

day after he began work at ETI. On the card, which was signed by Mr. Soni, is - j.,,

a handwntsen inscription certifying that Mr. Bhatt is a Radiographer Level I per 1|
E11 procedures and meets the applicable American Society for Nondestructive !p

. Testing SNT-TC-1A requirements. See Staff Response, Testor Affidavit at 2; '

<

Tr. at 71. See also Tr. at 24. Mr. Bhatt apparently retained this card throughout .
his six-week employment with ETI, which ended on July 27, 1995, and was !.-

- expected by ETI to provide it as identification. See Tr. at 19,21. ;

Concerning Basis A(1),' in his affidavit, ETI president Soni indicates that . j

Mr. Bhatt was hired mainly to work at a Brooklyn, New York job site. Mr.
'

- Soni admits that Mr. Bhatt was supplied with a card, but declares the card was )
< intended only to give him job site identification, as is required by the New York . !

. State Department of Labor. According to Mr. Soni, the cant was not a deliberate ' d

- anempt to qualify or authorize Mr. Bhatt to perform radiography before he was
properly trained. The only thing the card may have shown, Mr. Soni declares, is
that Mr. Bhatt would perform the duties of a trainee or radiographer's assistant, i

although under appropriate supervision. See ETI Supplement, Soni Affidavit at
4-5. In additiosi, at the oral argument ETI counsel suggested that any problem -
with the card may have arisen because RSO Badiali was not present at the time
the card was issued because of the recent death of his son. See Tr. at 20.

In support of its allegations in this basis, the Staff relies on the ' affidavit
of 01 Investigator Jeffrey A. Teator supplied with its April 8,'1996 response.
Mr. Teator states that this charge is based on (1) interviews .with Mr. Bhatt,
who stated that he did not receive 40 hours of classroom training arid told ETI

|president Soni of this fact; (2) an NRC inspector's determination, based on an
interview with Mr. Bhatt, that he was not knowledgeable about radiation safety
or Ell's operating or emergency procedures; and (3) statements by Mr. Soni

Unda 10 CIA $ 30.10(a), which is cited by the staff as the other regulanon ETI violases under Basis A(t), a
bcnnsee or Eceases einployer may act

. 1
(1) Eagase in debberase muscanduct that causes or, but for desecuan, would have caused, a hcessee j

to be is vicieuca of any rule, segulanon, or order, or any term, condinon, or l'nutance of any heense,
issued by the Ceaurussaan, or

(2) Debberasely suhnut so the NaC, a heensee, or a hcrasee's contactor or suecontractor, informanos
thes the persos subnusung the informance knows to be incongdese or inacewase in some respect auserial
to she NaC,

~ Fwthor, subamenon (c) of ems section provules 1
,(

(c) he purpoems of paragraph (a)(1) of this accoon, debberase misconduct by a person sneans an i
!=M acnos or enussion that the person knows:

' (1) Would cause a Emmane to be in violanos of any rule, segulation, or order, or any term, condition,
or hautomos of any beanne issued by the Conunassion, or

(2) Consneuess a violation of a sequwement, procedwe, instruction, contract, purchase order or pobey
of a hornnes, comenceor, or subcoseractor.

'Neither party supphed the aoard with a copy of the cani
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and RSO Badiali that the employee was a trainee who never used radiography
equip 4ent. See Staff Response, Teator Affidavit at 2.

ET1 procedures make it clear that a certification card is to be issued only after
an individual has fulfilled the applicable training and experience requirements.
See Board Memorandum (Party Submissions in Response to Board Request at
Oral Argument)(May 1, 89%), Attach. 2, at 8 (ETI Procedure No. CP-101, Rev.
9 (Mar.12,1990)) [ hereinafter Board Memorandum). To be a Radiographer's
Assistant, one must have a minimum of 40 hours of " formal classroom training"
and 3 months of"on the-job training," while the higher-level Radiographer must
have a minimum of 40 hours of " formal classroom training" and 9 months of
"on-the-job training" as a Radiographer's Assistant. Id. Attach. 3, at 50-51 (ETI
RSP No. RS-1, Rev. 4 (Mar.14,1994)). See also id. Attach. 2, at 11-12. Under
these provisions,it seems apparent that Mr. Bhatt did not have sufficient training
or experience to qualify as a Radiographer or even a lower-level Radiographer's
Assistant at the time the card was issued or, apparently, anytime thereafter,'

Pointing to this deficiency, the Staff maintains that issuance of the card to Mr.

Bhatt violated sections 30.9 and 30.10 because (1) the information in the card
is incomplete or inaccurate by reason of the fact that a person who examined
the card at any time during Mr. Bhatt's employment, including an NRC or
agreement state official, clearly could have misapprehended his level of training
and experience; and (2) such incorrect information about an individua!'s training
and experience level would be information that (a) is incomplete or inaccurate
in some respect material to the agency within the meaning of section 30.10(a)(2)
and (b) would not be complete in all material respects as is required by section
30.9(a). See Tr. at 72-74. ETI, on the other hand, maintains all this is irrelevant
because there was no NRC regulatory requirement that ETI employees carry such
a card and, in any event, there has been no showing of"scienter" by establishing
any deliberate attempt by ETI to violate any regulatory requirement. See Tr.
14-15, 21-22.

ETI is correct that there apparently is no NRC regulation that requires ETI
to prepare certification cards for its employees. Yet, as we have noted above, |

7 Thr record before us does not make enurely clear the correlauon between a ra&ographer's assistant and a
rahographer, as de6ned in de agency's regulanons,10 C.F R I M 2. and the three rasographer ceru6 canon irvels
set fneth to ETra quah6 canon and ceru6 canon procches, see Board Menorandum, Apach. 2, at 3. Nonetirless.
Mr. Bhatt apparently was never able to meet the te penrats to be a rs&ographer or a rmhugrapher's a.ssstant
under either NRC regulanons or ETI procedures dunng his trmare at ETI. See isner from Damel F. Sienger and
Robert L Helfnch, wmston and Strawn, to the tacensing Board at I (May 7,1996).

With regard to Mr. Bhatt's traimng, ETI has provided the Board with a copy of a docunent enutled "Statenrnt
of EJurauonal Background Nondestrucuve Emanunanon Trmmng and Ceru6 canon in Accordance widi ASNT.
TC 1 A & LTI CP Procedures" on which Mr. Ba&ati allegedly recorded that Mr. Bhan reccaved 40 hours of
"classnmm" traimns in ta&suon safety in accordance with E~Il and NRC spec 6 canons. See Board Memorandum,
Attach, l. Sra alsa Tr. at II)-14. To what degree ll,a instruccon would have ful6hed the tramng regiurenants
for a radsographer's assistant is unclear, however, because ETI appears to be under the impression that on-the-pib
traimng can be cre<hard toward ful$thng the bcense tmposed requerenrnts for "foemal dassroom trening," a
proposinon thai is not self event Castpure Tr. at 55,112 with Board Memorandum, Attach 3, at 50.
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ETI's own procedures indicate that radiographer certification cards are to be
issued only to those who have fulfilled the applicable requirements. Under j
section 30.10(c)(2) an intentional act that the person knows causes a violation i

of a licensee procedure is considered " deliberate misconduct" actionable under
section 30.10(a)(1). As a consequence, ETI's contention that Mr. Soni did not
intend to misicad the agency (or did not actually snislead the agency) appears
brelevant. Instead, the focus is on whether his action was a knowing violation
of E'ITs procedure that could have resulted in a regulatory violation by the
submission to the agency of materially incomplete or inaccurate information.8
Sec 56 fied. Reg. 40,664,40,670 (1991) (stating that "[f]or situations that do not
actually result in a violation by a licensee, anyone with the requisite knowledge
who engages in deliberate misconduct as defined in the rule has the requisite
intent to act in a manner that falls within the NRC's area of regulatory concern.
The fact that the action may have been intercepted or corrected prior to the
occurrence of an actual violation has no bearing on whether, from a health and
safety standpoint, that person should be involved in nuclear activities ").

Because ETI has not presented any evidence suggesting that Mr. Soni was
not aware of ETI's own procedures regarding such certifications, it appears that
his action in signing and issuing the card would, in fact, amount to a deliberate
contravention of one or both of the regulations cited. Rus, based on the record
and the arguments before us, we find the Staff's position relative to Basis (A)(1)
is supported by " adequate evidence."

C. Bases (B)(7)-(8)

Bases B(7)-(8) involve allegations of a failure of ETI personnel on August
23,1995, to conduct proper surveys during radiographic operations to ensure
that (1) readings at roped-off boundaries did not exceed levels mandated by ETI
procedures, and (2) a scaled source had been returned to its shielded position
as required by 10 C.F.R. 9 34.43(b). De support for these purported violations
is the personal observations of an NRC inspector. See Staff Response Exh.
4, at 5 (hereinafter Costello Affidavit]; Tr. at 105. ETI responds that its own
investigation indicates there were no such violations by the team involved, which
included ETI president Soni and ETI employee Matthew Varroni. See ETI
Supplement, Badiali Affidavit at 5-6. Indeed, ETI asserts its employees at the
site were aware that NRC inspectors were watching them. See Tr. at 106.

8 Al this junense, we have been presented with podung that would lead on to quarrel with the proposinon that
a cert 6 canon card containing false informanon reganhng an individual's traming and expenence to perform
ra&ograptuc opersuons (1) would not be considered "complcle and accunte in all matenal respects" w, thin the
meaning of section 30 9. and (2) would be " incomplete or inaccurate in some respect anatenal to the NRC" as
Mned in secuos 3010(aX21
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For present purposes, the resolution of this dispute over what occurred on
August 23, 1995, turns on an assessment of whether the Staff's evidence is !

" unreliable." 57 Fed. Reg. at 20,197. "Ihe allegations are based on the direct
personal observations of an NRC inspection official. Other than a declaration
flatly denying the allegations, which clearly would serve ETI's interests, ETI
has not provided us with any reasonable cause to believe that, because of bias |

or mistake, the government official involved cannot be considered a credible
observer.' Absent such a showing, we conclude that Bases A(7)-(8) are supported
by " adequate evidence." )

!

I

D. Basis C j

We come finally to Basis C, which concerns the test given to ETI Radiogra-
pher's Assistant Ram Lubhaya on January 16,1996, as part of a course being
conducted that same day by RSO Badiali. Based on the parties' submissions, it i

appears that their dispute over this allegation is not so much what happened as
!

the significance of the events that transpired. |

After performing soil compaction testing in Queens, New York, under ETI's
portable gauge license during the morning of January 16, that afternoon Mr.
Lubhaya returned to ETrs New Jersey facility to attend the refresher course
being conducted by RSO Badiali. See ETI Supplement, Affidavit of Ram
Lubhaya (Apr. 12,1996); TY. at 48. Ile also t'>ok a twenty-two-question
examination. Ifis answers, the Staff alleges and the Licensee apparently admits,
are essentially identical to those found on the examination of ETI president Soni.
See Staff Response, Costello Affidavit at 6; ETI Supplement, Soni Affidavit at
10. See also 'IY. at 49. !

Under applicable ETI procedures, annually all radiographers and radiogra- |,

pher's assistants must " receive an eight (8) hour refresher course in Radiation !
'

Safety Training from the [RSO} or his designated representative" and "[u]pon
completion of this training all personnel will be administered a written exami-
nation wid: a minimum passing grade of 80% required." Board Memorandum,

'la As April 25 response to ET!'s Apnl 19 supplenunt, quoung the statenwat of consid: rations for etw proposed
6' rule that was laar adopud as secnon 2.20* the Staff declarts that in considenng a challenge is an immediate

effectiveness deternananon a poesiding of6cer "'naist view the evidence presented in a ligts nest favorable to
the Staff and resolve all inkrences in the stafr's favor'" Staff Supplenem Respome at 5 (quonns 55 red. i

!Reg 27,64s. 27.646 (19901). ETI challenges that assernon declanns that statenrnts in the office of General
Counsel analysis paper that accompamed its haal rule suggest that dus presumpoon was rejected in favor a
standard that allows the presiding of6cer to evaluate and balance the entue body of the evidence without giving a
parucular preference to ender party's laformation. See Tr at s 11 (citmg Menurandum from witham C. Parler.
General Counsel to the NRC Conumassoners. SECY-92 089, at 7 (Mar.16,1992)). In ruhng that for purposes
of decidmg an imnediate effecovenew challenge. absent evulence of bias or rmstake an NRC inspector's duect
personnel otmervauons should be treated as rehable, we aned not decide whettu'r the Stafr's '' inference * standard
6s acceptable. our ruhng here is founded on the accepted presumption that a goveranrnt officer can be expected
faithfully to execute his or her official dunes. See United Stases v. Chemical foundarmn. Inc. 272 U.S.1.1415

(1926).
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Attach. 3, at 51. In 11- April 18 affidavit, Mr. Soni states that the January 16
training was "an annual radiation safety lecture" and that "[a] refresher test was '

administered after the lecture and discussion." ETI Supplement, Soni Affidavit
at 10. See also id. Badiah Affidavit at 7 (states that Mr. Lubhaya " attended
the radiation safety refresher training on January 16, 1996 and took a test");
id. Lubhaya Affidavit at I (declares that on January 16,1946 "I attended Ra.
diation Safety Refresher and took a test."). Mr. Soni also notes that "[d]uring
the course of refresher instruction" he observed Mr. Lubhaya having difficulty
in understanding the discussion. Id. Soni Affidavit at 10. This caused him to
explain the test material in detail to Mr. Lubhaya in his native Hindi, an action
he suggests explains the similarity in their answers. See id. The Staff also
maintains that RSO Badiali told an NRC inspector that the January 16 training
was the annual 8-hour refresher course. See Tr. at 90. See also Staff Response,
Costello Affidavit at 7.

At the April 30 oral argument, however, LTI counsel and Mr. Soni (in an
unsworn statement) declared for the first time that the January 16 examination J
was designed for an experienced radiographer. Further, they asserted that for j
Mr. Lubhaya, the January 16 examination was no more than a practice exam
from which he gained nothing. See Tr. at 49-52.

ETI's attempt to establish that the Staff's allegation in Basis C is " unfounded"
is not compelling. For example, ETI's suggestion that Mr. Lubhaya had nothing
to gain by taking the January 16 test is an overstatement. By passing the test, |
Mr. Lubhaya would have fulfilled the annual refresher training requirement and j
would have relieved ETI from having to provide him any additional refresher j
training for another year.* Also untoward is the shifting nature of ETI's
explanation about the scope and nature of the January 16 training / exam. As the
Staff counsel noted during the oral argument, while an annual refresher course
and an exam are required for ETI radiographers and radiographer's assistants,
the requirement does not distinguish between radiographers and radiographer's
assistants in terms of the level of the training or the exam that is to be given.
See Tr. at 9192.

All this leads us to conclude that the Staff's allegation that the circumstances
surrounding Mr. Lubhaya's examination denote a deliberate violation of sections
30.9 and 30.10 is supported by " adequate evidence" in accordance with section
2.202(c)(2)(i).

S
of courne, stus assunes Mr labhaya also took the apprornate arnours of refresher traming before the exarn.

wtuch he apparernly dul mot See Board Mernorandum. Attach. 3. at $1.
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E. Need for Immediate Effectiveness of the Radiography and Portable
Gauge License Suspensions

As was noted earlier, to support an immediate effectiveness determination,
besides showing that bases for the order are supported by adequate evidence,
the Staff must show there is a need for immediate effectiveness that is supported ;

by adequate evidence. That need can be established by showing either that the
alleged violations or the conduct supporting the violations is willful or that the
public health, safety, or interest requins immediate effectiveness.

Regarding the uspension of ETI's radiography license, taken together the
Staff's " crux" allegations that we have found are supported by adequate evidence
also demonstrate a need for immediate effectiveness in accordance v'ith this
standard. As we have already explained, there is adequate evidence to support
Staff's claim that Bases A(1) and C involve deliberate, i.e., willful, regulatory
violations within the meaning of section 2.202(a)(5). As to Bases B(7)-(8),
while the Staff had not sought to label these violations as willful, they have
asserted that they involve a potential for serious injury to the public health
and safety. As was noted in several of the affidavits accompanying the Staff's
tesponse, industrial radiography involves the use of high-activity sources that
ctn cause high radiation doses if mishandlei Purther, the failure to perform a
survey after each exposure to ensure that a sealed source has been returned to
its shielded position, as is alleged in Basis B(8), has the potential for causing
a significant radiation exposure to individuals using the exposure device and to ;

members of the public. See Staff Response, Costello Affidavit at 7; id. Exh. |

5, at 2 (Affidavit of James Lieberman in Support of NRC Staff's Response to
Request to Set Aside Immediate l'ffectiveness of Order Suspending Licenses). ,

'

We find this sufficient to meet the Staff's burden relative to ETI's radiography
license.

With respect to ETI's portable gauge license, ETI asserts that the weak
sources used in the gauges create only a very minor possibility that activities
under this license will have any impact on the public health and safety, thereby ;

establishing there is no effective support for immediate suspension of this !
license. See ETI Supplement at 2; 'li, at 62-64. During the oral argument. I

Staff cc,unsel disagreed, contending that the nature of the training violations in i

this instance support the need for immediate effectiveness. See Tr. at 94-95. I

Bases C and A(1) are sufficient to establish the need for immediate effec- |
tiveness of the suspension of ETI's portable gauge license. Basis C questions I

the adequacy of training for Mr. Lubhaya, who just before taking the January
16, 1996 refresher course and exam was doing soil compxtion gauge work
under ETI's portable gauge license. Basis A(1) raises concerns about the cir- i

cumstances under which Mr. Bhatt was being trained. As the Staff ob:,erved, |
there is a greater possibility that untrained or improperly trained personnel wi'l ,

i
1
1
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i

1

{,.

lose such a source, which then could result in exposures in excess of 10 C.F.R. ;

i Part 20 limitations and an increased likelihood of cancer development. See Staff 4

Response, Costello Affidavit at 2;'P at 94-95.
.

.

'

'

Thus,' we End that considering Bases A(1) and (C) together, the Staff has : ,

' provided sufficient reliable informaten to establish " adequate evidence" to ~ i 1

support the public health and safety need for immediate suspension of ETI's '

portable gauge license. ,

!
,

HI. CONCLUSION
. .

i

Under 10 C.F.R. 6 2.202(c)(2)(i), in the face of a licensee challenge we are to . |
, uphold a Staff immediate effectiveness determination if the order, and the Staff's '

determination that it should be made immediesely effective, are supported by.
" adequate evidence." In this instance, looking to those allegations identified by. .,

the Staff as central to immediate effectiveness for its March 29,1996 license -

,

. suspension urder, we find that with respect to Bases A(1), B(7)-(8), and C,
the Staff has met its burden to establish by." adequate evidence" that (1) those -

! darges are not based on " mere suspicion, unfounded allegations, or error," and j
'

7(2) there is a need to make the order effective immediately.

Ibr the foregoing reasons, it is, this tenth day of May 1996, ORDERED that:
. 1. ETI's April 1,1996 request to set aside the immediate effectiveness of ,

the Staff's March 29,1996 order suspending ETI Byproduct Material License
Nos. 29-09814-01 and 29 09814-02 is denied. ',

1

|
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2. In accordance with 10 C.F.R. 52.202(cX2Xi), this order upholding
immediate effectiveness is final agency action."

THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Richard F. Foster
ADMINISTRATIVE JUDGE

' Rockville, Maryland
May 10,19%

ADDITIONAL VIEWS OF BOLLWERK, J.

I write separately to express my concern about an apparent procedural
limitation that exists under cunent regulations on a presiding officer's ability to
clarify the information sr.pplied by the parties during a challenge to an NRC
Staff immediate effectiveness determination. Based on my experience in this |

proceeding, that limitation does not appear to serve the immediate effectiveness I
review process particularly well.

The statement of considerations supporting the final rule adopting 10 C.F.R.
6 2.202 with its immediate effectiveness provisions indicates that after receiving
the parties' written submissions the Board may conduct an " oral arFument" if it i

'

wishes to gain additional insight or information regarding the parties' positions
supporting or opposing an immediate effectiveness challenge. 57 Fed. Reg.

'
20,194, 20,196 (1992). Nonetheless, as with a criminal preliminary hearing,
which is cited in the final rule in conjunction with the proper application
of the " adequate evidence" standard, or a civil temporary restraining order
or preliminary injunction proceeding, there undoubtedly are instances when
convening a limited evidentiary hearing to ensure that the record is fully |

|

H Cbpses of ttus mernorandum and order have been sem dus dr* to counsel for ETI by facairrule transmission I

and to Staff counsel by F Mail transnvasion through the agency's wide rea nerwort |

229

|



. -. . .-. . . . - . ~. _ .

'
>

'
:
i

1

I i;

~ developed is useful Arguably one of those instances would be when as here -||. , ,.

- there are significant questions regarding the reliability of a ceatral witness. }|
;'Ihrough the ongoing National Performance Review and other agency initia- i i

tives, the adjudicatory procedures in 10 C.F.R. Part 2 are likely to come under
- '

wrutiny in the near future. I would urge that as part of any such review, con-
sideration be given to clarifying the authority of a presiding officer to hold an ,

,

evidentiary hearing when a licensee or other person subject to an enforcement
order challenges a Staff immediate effectiveness decision.'

: ,
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Cite as 43 NRC 231 (1996) LBP-96-10

.

UNITED STATES OF AMERICA
' NUCLEAR REGULATORY COMMISSION

J

ATOMIC SAFETY AND UCENSING BOARD
i

i
'Before Administrative Judges:

|

|Charles Bechhooter, Chairman
Dr. Jerry R. Kilne'

Dr. Peter S. Lem
|1

i

. In the Metter of Docket No. 50-160-Ren |
(ASLBP No. 95 704-01 Ren) |

(Renewal of Facility ).

'

License No. R-97)

GEORGIA INSTITUTE OF
TECHNOLOGY l

(Georgia Tech Research Reactor,
Atlanta, Georgia) May 16,1996 |

In a Memorandum and Order setting forth rulings of the Atomic Safety and
Licensing Board during a telephone conference call on May 15,1996, the Li-
censing Board granted (with one limited exception) the NRC Staff's motion to
exclude the prepared testimony of Ms. Glenn Carroll, the Intervenor's repre- 1

sentative. He Board determined that Ms. Carroll lacked personal knowledge i
of the mr ters in the testimony (with one exception), as well as expertise to :

discuss matters in her testimony (which for the most part had been derived from
,

idocumentary evidence). He Board concluded in this regard that the underlying
documents themselves were the "best evidence" of what they stated. De Board
ruled that the Intervenor could seek to introduce the underlying documents to
the extent relevant and that the testimony could be entered into the record as an
opening statement of position.

De Licensing Board also denied Georgia Tech's motion to bar Ms. Carroll
as a witness for any purpose but granted Georgia Tech's motion to exclude Ms.

231
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Carroll's prepared testimony to the same extent as it had excluded this testimony I*

in response to the Staff motion. 1
\'

!

RULES OF PRACTICE: PREPARED TESTIMONY
.

' Prepared testimony may be struck where the witness lacks personal krowl-
edge of the matters in the testimony and lacks expertise to interpret facts con-
tained therein.

r

a

IMEMORANDUM AND ORDER
(Telephone Conference Call, S/15/96) }

On Wednesday aftersoon, May 15, 1996, the Atomic Safety and Licensing .

Board conducted a telephone conference call with the parties to this proceeding.
'.

The call was transcribed (Tr. 915-62). Participating, in addition to the Licensing -

' Board members, were Alfred Evans, Jr., Esq., for Georgia Institute of Technol-
ogy (Georgia Tech), Ms. Glenn Carroll, for Georgians Against Nuclear Energy
(GANE), and Sherwin E. hrk, Esq. and Colleen Woodhead, Esq., for the NRC

,

Staff. |>

Primary topic of the call was the Staff's Motion In Limine to Exclude the I
: Testimony of Glenn Carroll, dated May 10,1996. 'Ihe Board and all parties !

had receive.d this motion. Georgia Tech advised that it was in the process )
of preparing and would file by fax (later that afternoon) a motion to bar the
appearance and to strike the testimony of Ms. Glenn Carroll. (The motion was
in fact filed by fax and received by the Board today, May 16,1996.) The primary
basis of Georgia Tech's motion was the alleged failure of Ms. Carroll to comply
with previous Board orders concerning the filing of prepared testimony, as well
as the lack of expertise of Ms. Carroll to sponsor the testimony in question.

After some' discussion, the Board determined that it would exclude the
'

prepared testimony of Ms. Carn,11(with the limited exception of the statements i

. concerning a videotape of a program on FOX TV (see p. 233) GANE wishes )
!to introduce into evidence). He Board stated that it was prepared to grant the

Staff's motion (with the one I;mited exception) but would permit Ms. Carroll !
,

to read the testimony into the record as an opening statement. Although her ;

opening statement would not have evidentiary status, it would be useful to alert
the Board and parties to the points GANE wishes to raise. |

De basis for this ruling was Ms. Carroll's lack of expertise together with |

her lack of personal knowledge of the events relied on (except with respect to |
GANE's preparation of a copy of the FOX-TV tape). Most of the testimony )

(which had initially been prepared as a discovery response) consisted of a j

I
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i' .i !
recitation of historical events, derived from specified reports. He Board believes ,~'

.. the "best evidence" of what the reports say is the reports themselves, and we i
indicated that Ms. Carroll could seek to introduce the documents on which she I

Iwas relying for her testimony through other witnesses - appearing either on
behalf of GANE or through the other parties.

,

De single exception to our overall ro. ling was our determination that Ms.
Carroll could testify as a ~ witness concerning a videotape she had prepared
and was seeking to introduce. De Board rejected the Staff's claim of lack
of relevance of the tape. De Board also indicated it would consider issuing a

'
subpoena for a FOX-TV representative if questions were raised as to the manner
of preparation, contents, completeness, or authenticity of such tape.

The Board notes that, in support of its motion to bar the appearance of Ms.
Carroll as a witness, Georgia Tech asserts that the "most appropriate" formM
for prefiled written testimony is " manifestly the traditional question and answer

- approach which courts routinely require." No such requirement appears either
in NRC rules or in orders that we have issued. Rose rules instead require only
that testimony be " relevant, material, and reliable." 10 CF.R. 6 2.743(c).

Ms. Carroll raised a question as to the possible modification of the hearing
schedule that we previously had approved (see Bird Prehearing Conference
Order, LBP-96-8,43 NRC 178 (1996). Ms. A.R. Long, the St.sff member who
is to testify for GANE, had travel plans that would make her unavailable on
May 24,1996, the date for which she previously was scheduled. The Board
indicated that, at the outset of the hearing on May 20,1996, the Board would
revisit the witness schedule to the extent necessary. (The Board had no objection
to the suggested alternate date for Ms. Long, Tbesday, May 21,1996.)

- Accordingly, for the foregoing reasons, the Staff's motion to exclude, the
testimony of Ms. Glenn Carroll is granted. Georgia Tech's motion to bar Ms.
Glenn Carroll's appearance as a witness is denied. To the extent that Georgia
Tech seeks to exclude GANE's testimony for lack of expertise (parallel to the
Staff's motion), Georgia Tech's motion is likewise granted GANE will be
permitted to read the substance of its testimony (except for portions not relevant '

t . f

t
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- to the proceeding, such as claims with respect to Cobalt-60 and x ray machines) j !
.'

into the record as an opening statement.
IT IS SO ORDERED. '1:

|FOR THE ATOMIC SAFETY
AND LICENSING BOARD

|Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE -|

|

Rockville, MD j

May 16,1996 -
!
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Cito as 43 NRC 235 (1996) CLl-96-7. |
i

UNITED STATES OF AMERICA |
NUCLEAR REGULATORY COMMISSION j

I
COMMISSIONERS: l

I
i

Shirley Ann Jackson, Chairman j
Kenneth C. Rogers .i

Greta J. Dicus ;

1

in the Matter of Docket No. 50-029-DCOM
,

(Decommissioning Plan)

IYANKEE ATOMIC ELECTRIC
COMPANY

(Yankee Nuclear Power Station) June 18,1996:

In LBP-96-2, 43 NRC 61 (1996), the Board granted standing to two Peti-
tioners but declined to admit any of their contentions, denied their request for

,

un administrative hearing, and terminated the instant proceeding. Petitioners
appaded, and sought reversal of the Board's rejection of their contentions, and
also challenged for a third time certain guidance given by the Commission in ;

CLI-96-1,'43 NRC 1 (1996), earlier in this proceeding. YAEC and the NRC
~

Staff opposed Petitioners' arguments on appeal and urged affirmance of LBP-
96-2. Alternatively, YAEC challenged Petitioners' standing to seek a hearing.
The Commission grants in part and denies in part Petitioners * appeal, rejects
YAEC's arguments regarding standing, and remands the case to the Licensing
Board for further proceedings consistent with this opinion.

RULES OF PRACTICE: STANDING TO INTERVENE;
LNTERVENTION (STANDING) '

Once a party demonstrates that it has standing to intervene on its own accord,
that party may then raise any contention that, if proved, will afford the party
relief from the injury it relies upon for standing.

.
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RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING).

Under Commission jurisprudence, proximity alone normally does not estab-
' lish standing (outside the nuclear power reactor construction permit or operating

license context) absent an obvious potential for offsite consequences.
t

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING)

Where the Licensing Board rests its finding of standing on a combination of
(a) the petitioners' proximity to the licensed facility, (b) petitioners' everyday :
use of the area near the reactor, and (c) the decommissioning effects described j

'in the Commission's 1988 GEIS, the Commission defers to the Board's finding
<

."that some, even if minor, public exposures can be anticipated" and "will be ,

visited" on petitioners' members. ;

P

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS;
CONTFNflONS (ADMISSIBILITY, SPECIFICITY AND BASIS)

Under the Commission's " Contention Rule," 10 C.F.R. 9 2.714, a petitioner
_. . not only must demonstrate standing but also must proffer with specificity at

least one admissible contention. fier a contention to be admissible, a petitioner
must refer to the specific portion of the license application being challenged, '

state the issue of fact or law associated with that portion, and provide a " basis"
of alleged facts or expert opinions, together with references to specific sources

,

and documents that establish those tacts or expert opinions. The basis must be
'

'

sufficient to show that a genuine dispute exists on a material issue of fact or
law.

t

RULES OF PRACTICE: ilURDEN OF PROOF; ilURDEN OF GOING
FORWARD

Ahhough _10 C.F.R.' 5 2.714 imposes on a petitioner the burden of going
forward with a sufficient factual basis, it does net shift the ultimate burden of

'
proof from the applicant to the petitioner.

>
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REGULATIONS: DECOMMISSIONING; INTERPRETATION.
.

(le C.F.R. 5 50.82); RADIATION PROTECTION -
~

')
STANDARDS (ALARA) J

Section.50.82(e) of 10 C.F.R. expressly requires that decommissioning be
performed in accordance with the regulations, including the ALARA rule in 10

~ C.F.R. I20.110L j

REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA) . 1

i

ALARA may not be invoked to restrict licensee decisions on, for example, I

whether to decommission an operating nuclear power reactor or whether to build )
one in the first place (as opposed, say, to a coal plant). ALARA comes into j

play only after such basic choices are made and requires a licensee to carry .j
out its activity in a marnier calculated to minimize radiation exposures as much 1

. as is practical consistent with the purpose for which the licensed activity is a

. undertaken.
]
!

' REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA)

A licensee's choice between DECON and SAFSTOR (or their variants) is I

presumptively reasonable under the ALARA principle.

RULEMAKING: EFFECT ON ADJUDICATION

:NEPA: REQUIREMENT FOR IIEARING; GENERIC ISSUES

It would be unreasonable to require the Commission continually to relitigate
~ issues that may be established fairly and efficiently in a single rulemaking
proceeding. This principle applies also to environmental issues raised under
the National Environmental Policy Act.

I

REGULATIONS: DECOMMISSIONING

The fact that a very small portion of a site may not be releasable does not
. preclude the release of the overwhelming remainder of the site.
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RULES OF PRACTICE: BURDEN OF PROOF

REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA)

Petitioners are not absolutely barred from litigating the DECON-SAFSTOR
,

'

choice on ALARA grounds. It is, however, petitioners' burden to show
'' extraordinary circuustances" rebutting the presumption that the1 li:ensee's
choice is reasonable. |

?

RULES OF PRACTICE: CONTENTIONS (NEW INFORMATION,
UNTIMELY FILING); NEW MATERIAL; NONTIMELY SUBMISSION

. OF CONTENTIONS i

:

He fact that petitioners raise an argument for the first time late in a ''

proceeding is not necessarily fatal where the argument rests significantly on
'

a document prepared only shortly before the argument is proffered and where
petitioners promptly bring it to the adjudicator's attention.

ADMINISTRATIVE TRIBUNALS
,

ADJUDICATORY BOARDS: ROLE

ADJUDICATORY llEARINGS: RESOLUTION OF FACTUAL ISSUES -

8

- NRC: ADJUDICATORY RESPONSIBILITIFS

LICENSING BOARD: RESPONSIBILITIES (DEVELOPMENT OF
RECORD)

ne Licensing Board, rather than the Commission itself, traditionally devel- 1,

ops the factua! record in the first instance.

.

REGULATIONS: DECOMMISSIONING PLAN |

A decommissioning plan by its very nature deals with a myriad of uncertain-
ties, and the Commissian's regulations cannot be construed to require the plan
to predict the future with precision.

REGULATIONS: DECOMMISSIONING PLAN

He Commission's regulations do not require a licensee, at the time it seeks
approval of its decommissioning plan, to decide whether it will move spent fuel
into dry cask storage.
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. REGULATIONS: DECOMMISSIONING FUNDING

A contention challenging the reasonableness of a decommissioning plan's
cost estimate is not litigable if reasonable assurance of decommissioning costs
is not in serious doubt and if the only available relief would be a formalistic
redraft of the plan with a new estimate.

RULES OF PRACTICE: HEARING ON CONTENTIONS

To obtain a hearing on the adequacy of the decommissioning plan, petitioners
must show some specific, tangible link between the alleged errors in the plan
and the health and safety impacts they invoke.

REGULATIONS: DECOMMISSIONING FUNDING

L'Ihe standard for determining that the funds for decommissioning the plant
.

'will be forthcoming is whether there is " reasonable assurance" of adequate.

funding, not whether that assurance is " ironclad."

REGULATIONS: DECOMMISSIONING FUNDING

A decommissioning funding mechanism is external in nature where its col-
lections are made through Power Contracts and are deposited in an independent
and irrevocable trust at a commercial bank and where the trust is executed in
compliance with 10 C.F.R. I50.75(e)(1)(ii).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY,
SPECIFICITY AND llASIS); ADMISSlHILITY OF CONTENTIONS

Petitioners must submit more than speculation in order for a contention to be
admitted for litigation.

COMMISSION PROCEEDING: CLAIMS FOR DAMAGES

REMEDY

Although the Commission has a general responsibility to ensure that decom-
missioning operations do not jeopardize public health and safety, no statute or
regulation grants the Commission authority to require the licensee to pay (in
effect) compensatory damages to private individuals.
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. RULES OF PRACTICE: SCOPE AND TYPE OF PROCEEDING
,

Completed decommissioning activities are beyond the scope of a decommis.
.sioning proceeding that deals solely with the propriety of a decommissioning

,

plan and future decommissioning activities.

- NEPA: . SUPPLEMENTAL ENVIRONMENTAL IMPACT ;

STATEMENT
r

ADJUDICATION: SUPPLEMENTAL ENVIRONMENTAL IMPACT
STATEMENT '

The standard for issuing an SEIS 'is set forth in 10 C.F.R.151.92: There
must be either substantial changes in the proposed action that are relevant to
environmental concerns, or significant new circumstances or information retevant
to environmental concerns and bearing on the proposed action or its impacts.

.

. RULES OF PRACTICE: CHAI,LENGE TO COMMISSION'S
. REGULATIONS; CONTENTIONS (CHALLENGE OF COMMISSION
RULE); GENERIC ISSUES; LITIGABILITY OF ISSUES (GENERIC
ISSUE); RULEMAKING (EFFECT ON ADJUDICATION)

,

if parties believe that the agency's prior generic review reached the wrong
conclusions, the proper remedy is a petition for rulemaking, not a litigation ,

contention challenging the basis for a Commission rule. |

RULES OF PRACTICE: OFFICIAL NOTICE

Pursuant to 10 C.F.R.12.743(i), the Commission may take official notice of
publicly available documents filed in the docket of a lideral Energy Regulatory
Commission proceeding.

TECIINICAL ISSUFS -

The following technical issues are discussed: Decommissioning; ALARA. ,

MEMORANDUM AND ORDER
.

I. INTRODUCTION

On March 1,1996, the Atomic Safety and Licensing Board (" Licensing
Board" or " Board") issued LDP-96-2,43 NRC 61, in this proceeding involving
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the decommissioning of the Yankee Nuclear Power Station near Rowe, Mas- ;

sachusetts (" Yankee Rowe facility" or " Yankee Rowe"). 'Ihe Yankee Rowe
facility was a 185-MWe nuclear power plant owned and operated by Yankee
Atomic Electric Company ("YAEC" or " Licensee"). It is the Licensee's only
power plant and its principal asset. YAEC is in turn owned by ten New England
utilities (" Purchaser /Co-owners") which purchased electricity from the facility.
pursuant to ten identical " Power Contracts." Despite the shutdown of the Yankee
Rowe facility, these contracts remain in full force and effect.

In LDP-96-2, the Board granted standing to the New England Coalition on
Nuclear Pollution and the Citizens Awareness Network (collectively." Petition-
ers"), but declined to admit any of their contentions, denied their request for
an administrative hearing, and terminated the instant proceeding. Petitioners
appeal, and seek reversal of the Board's rejection of their contentions, and also
challenge for a third time certain guidance given by the Commission in CLI-
96-1,43 NRC 1 (1996), earlier in this proceeding. (Petitioners had previously
sought reconsideration and partial rescission of CLI.96-1 on Jar.uary 26 and
March 7,1996.) YAEC and the NRC Staff oppose Petitioners' arguments on
appeal and urge affirmance of LBP-96-2. Alternatively, YAEC challenges Peti-
tioneri standing to seek a hearing.

Ihr the reasons set forth below, the Commission grants in part and denies
' in part Petitioners' appeal, rejects YAEC's arguments regarding standing, and
remands the case to the Licensing Board for further proceedings consistent with
this opinion.

|

|IL BACKGROUND

A. First Circuit's Decision and Commission Response

On October 1,1991, YAEC ceased operation of its Yankee Rowe facility.
In February 1992, the Licensee removed all fuel from the reactor vessel at that
facility; notified the Commission that the plant was permanently shut down
and that decommissioning would commence; and applied for a possession-only
license (" POL") from the Commission. On August 5,1992, the Commission
granted the POL, but stated that the NRC must approve any major structural
changes to the radioactive components of the Yankee Rowe facility. This
statement was consistent with the Commission's then-effective interpretation of
10 C.F.R. 5 50.82, that a power reactor licensee was prohibited from conducting
major decommissioning activities prior to final Commission approval of a
decommissioning plan. .

In early 1993, however, the Comm'.ssion announced a new policy interpreting
its decommissioning rule to allow NRC licensees to initiate substantial decom-
missioning of their facilities prior to plan approval if they met certain conditions.
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IIaving met those conditions, YAEC initiated a " Component Removal Project" or
"CRP," during which many radioactive components of the Yankee Rowe facility,
including large components like the reactor's steam generators and pressurizer, ,

were removed and sent to a low-level radioactive waste ("LLRW") disposal fa-
cility in Barnwell, South Carolina. De Citizens Awareness Network ("CAN"),
one of the Petitioners in' this proceeding, asked the Commission to provide an
opportunity for a hearing regarding the CRP. The Commission refused and CAN
filed a petition for review of that decision in the United States Court of Appeals
for the First Circuit.

On July 20, 1995, the First Circuit ruled that: (1) the Commission had
improperly changed its regulatory interpretation, (2) it should have offered'a
hearing on the CRP, and (3) it should have performed a NEPA evaluation
of the CRP, Sec CAN v. NRC, 59 F,3d 284 (1st Cir.1995), referring to
National Environmental Policy Act ("NEPA"), 42 U.S.C.14321 et seq. He
First Circuit held that CAN was entitled to a hearing opportunity because the
original Commission policy " required NRC approval of a decommissioning plan
before a licensee undertook any major structural changes to a facility" and could
not be altered "without complying with [the Atomic Energy Act's] notice and
hearing provisions." 59 F.3d at 291-92. Similarly, the First Circuit held that
"YAEC's original license did not authorize it to implement major-component

, ." without a hearing opportunity. 59 F.3d at 294.disassembly .
He Commission subsequently announced in the Federal Register that it

would not seek further review of the First Circuit's decision, and requested -

public comment on what sort of hearing the Commission should of fer on remand.
Sec 60 Itd. Reg. 46,317 (Sept. 6,1995). After reviewing the public comments,

12,1995, issued an Order announcing its decision.
the Commission on October
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-9514,42

He Commission decided, over YAEC's vigorous objection,
NRC 130 (1995).
that it must offer a hearing on YAEC's decommissioning plan and order a halt
to major YAEC decommissioning activities in the tr-antime.'

11. The licaring Opportunity

In libruary 1995, during the pendency of the First Circuit litigation, the
NRC Staff approved YAEC's decommissioning plan, which became part of
the Licensee's Final Safety Analysis Report ("FSAR"). See 60 Fed. Reg. 9870

,

I
I

'To implenrnt the Comnusuca's decwon. the NRC staff inued a letter. dated November 2,1991 contanmg

~ danunthng nupt systems structres, nr camponents soH remamng at the Yankee Rowe reactor, such as thestnct guidehnen describing the scope of prtdubHed acovsues.1he guidehnen expreuly protubited YAEC from
man reactor coulant system, the lower neutron shield tank, the vapur commner. the reactor venact itacif, and otherKay.
systems with ugmticant rmhouettve contanunatum. See letter from Morton D isrtde, NRC to James A.
YAIE dated Nov. 2.1995, at 3
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1(Rb. 22,1995). The Staff also~ approved both 'an' Environmental Assessment
~

,

!("EA") and a Finding of No Significant Impact ("FONSI"). Id. But in October -
- 1995, when the Commission decided that CAN v. NRC necessitated an offer of'

1 ;

: a' hearing on.the Yankee decommissioning plan. the Commission indicated that . |.

/the' prior Staff approval of the plan "cannot be accorded further legal effect,' '

! pending a hearing opportunity." See CLI-95-14,42 NRC at 134. !

YAEC's plan, first submitted in late 1993, proposed an approach that would
^

q
' enable YAEC to complete its decommissioning of the Yankee Rowe facility -i
: more slowly than under the pure DECON alternative but more quickly than
f under the other decommissioning alternative, SAFSTOR.8 More specifically, .|
' the plan provided that .YAEC would' dismantle the plant (except for those
: systems that are required for safe maintenance of the spent fuel pool), dismantle

'

.the spent fu:1 pool when other options for fuel and high-level radioactive . .

waste ("HLRW") storage and/or removal become available, ship contaminated ,

radioactive materials to an LLRW facility, and decontaminate the site to a-
,

sufficiently low radioactive level that it can be released for unrestricted use. ,

Sec 60 Rd. Ecg. 55,069 (Oct. 27,1995). !
'*

- On October 23,1995, the Commission issued the notice of hearing opportu-
L nity promised in CLI-9514, stating that the NRC was considering the issuance
E of an order under 10 C.F.R. I 50.82(e) to YAEC approving its decommissioning ;

: plan as it related to the decommissioning of the remaining portions of the Yan.
kee Rowe facility, Also, the Commission in its October 23rd notice required ;

any petitioners to submit all their contentions simultaneously with their petitions |
' to intervene. 60 Fed. Reg. 55,069 (Oct. 27,1995). 1

On November 30,1995. Petitioners sought to intervene in this proceeding. In j
. that pleading, they argued that they had standing to participate in this proceeding j
and proffered five contentions: ;

!
A. YAEC's proposed decommissioning plan violates 10 C.F.R. 5 20.1101 by fading to '|

- paintain occupauonal and public radiation doses as low as reasonably achievable !
("ALARA"); {

.

!

Li.

$
i
'

2DECoN and SAFSToR are two alternnoves that the NRC Staff set ferth in its bnal Genenc Environnental
. Impm:t Staaenent on the decomnussiomng of nuclear facihties. Under om DECoN ahermanve. the beenwe removes
or decoreanunaws etw onsaw rahoactive c- . .. to a level that pernuts de site to his released for unrestnewd ,

use shortly afwr the hcenses concludes plant operation By contrast, under SAFsToR. the hcensee mentains ;

the facihry in such a way that nuows die facihty to be safely " stored" Ownce de ucnmym SAFSToR) for an
,

esended prnod of time (e g. 30 years) and then decontaminned lo levels that would permit the site to be released i
. fut unreitncted use. See NUREG4586.' Final Generic Environaridal impact Staienent on Decomnumiomns of

'

Nuclear Facihues" at p 24 (Aug.1988)("GEIST prepared in support of Final Rule. " General Reqmrements
for ikcomnussioning Nuclear Fucibues? 53 led. Reg 24.018 Uune 27.1988)(" Final Decomnvasioning Rule"). >

Elke etw Board, we will refer to de YAEC's nuxhhed DECoN approach samply as "DECoN" ,
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B. The pmposed decommissioning plan violates 10 C.F.R.150.82(bXI) and (2) by
inadequately describmg both YAEC's planned decommissioning activities and its
controls and hmits on procedures and equipment;

C. The decommissioning plan does not comply with the decommissioning fundmg
requirements of 10 C F R.150.82(bX4) or (c),

D. The decommissmning plan fails to include measures necessary to ensure that
workers and the public are adequately protected from heahh damage aused by
the excessive radbtion dohes they received during the " unlawful" CRP, and

E. The NRC Staff violated NEPA by fathng to prepare a supplemental EIS for the
decommissioning of Yankee Rowe.

C. Cornmission Guidance

On January 16,1996, we issued CLI-96-1, referring the intervention petition
and hearing request to the Licensing Board, establishing an expedited schedule
for the proceeding, and providing guidance to the Board regarding the following
four issues presented in this proceeding.

First, we addressed the relationship between standing and contentions. We
pointed out that although a prospective intervenor cannot derive standing to
participate in a proceeding from another person who is neither a party to
the action nor a member of the prospective intervenor (if the latter is an
organization), the prospective intervenor who becomes a party may nevertheless
raise any contention that, if proven, will afford the party relief from the injury
on which it rehes for standing. CLI-96-1, 43 NRC at 6. This observation
pertained to this case because Petitioners, consisting of local citizens' groups,
raised " contentions related to occupational dose issues." /d. (emphasis added).

Second, regarding Petitioners' Contention A, the Commission stated that the
ALARA standards are now " mandatory requirements" rather than merely "horta-
tory suggestions" and that "[wJe assume . . . an ALARA challenge can properly
be made against a Licensee's decommissioning alternative choice, if an adequate
basis for the challenge is offered." 43 NRC at 7 & n.4. llowever, we also con-
cluded that under "a fair reading of our decommissioning rules . . . , it is for
the Licensee in the first instance to choose the decommissioning option and that
neither DECON nor SAFSTOR can be deemed unacceptable a priori." 43 NRC
at 7 (footnote omitted). We ruled out challenges to the DECON-SAFSTOR
choice if they rest solely on the generic 900 person-rem estirnated difference
between these options used in the 1988 GEIS underlying our decommissioning
rule. 43 NRC at 8. We reasoned that the GEIS found both options accept-
able, "despite the acknowledged likelihood of reduced occupational dose under
SAFSTOR."Id. We therefore saw no point to case-by-case litigation over dose
differentials "on the order of magnitude of the estimate in the GEIS"- barring
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some " extraordinary aspect to the case not apparent to us from the pleadings."
43 NRC at 8-9.

Third, regarding Contention C, we considered Petitioners' argument that
YAEC's updated cost estimate was not reasonable. We found that the " essential
purpose" of the estimate requirement "is to provide ' reasonable assurance * of
adequate funding for decommissioning." 43 NRC at 9. We therefore concluded
that, to receive relief, Petitioners would need to demonstrate "not only that the
estimate is in error but that there is not reasonable assurance that the amount will
be paid." /d. "Thus, a contention that a licensee's estimate is not ' reasonable,'
standing alone, would not be sufficient in and of itself because the potential
relief would be the formalistic redraft of the plan with a new estimate." /d.

Fourth, regarding Contention D, we ruled that Petitioners' allegations of
" illegal" past conduct by YAEC were not relevant in a decommissioning
proceeding where the " focus . . is prospective only." 43 NRC at 9. The
Commission viewed Petitioners * "past conduct" allegations as "more properly
the subject of separate enforcement action." /d.3

D. The Licensing Board Decision

On February 21,1996, the Licensing Board held a prehearing conference at
which the Board heard oral argument on the issues of standing and contentions.
At the conclusion of this hearing, the Board indicated that it intended to issue
an order by March I concluding that Petitioners had standing to participate in
this proceeding, that they had failed to raise any admissible contentions, and
that the proceeding would therefore be dismissed. In anticipation of the Board's
promised order, the Commission on February 27,1996, issued an unpublished
order staying the effectiveness of any L.icensing Board order dismissing this
case. j

On March 1,1996, the Licensing Board issued LBP-96-2. In that order, ;

the Board first concluded that the two intervenor organizations had established !

standing to intervene and seek relief regarding alleged health and safety or

3
on alw name day as the Camnunion inued na gual.mce (kn. 16. 1996),the Comnussion also issued a wparate |

docunent, entitled "Nouw of Appointnrnt of Adjudicaiory Employee and of Communicanon Covered by 10 l
IC.F R. I 2 78 t(c)"("Nunce") which advised the parties. (l) that a number of the NRC Staff had been appointed

an an adjudicatory employee. and (2) that there had been a commumcahon in violanon of the separanon-of.
funcuans reuncuans contained m 10 C F R.12 781(a) and thas 'his communication was being placed on the
record 6n accordance wnh the reqmrenems of 10 C F R. 6 2 781(c).

Tir Nouce also indicated that the prolubited commumcarion had not it. *ed the Comnusuon itself and had
not affected the Commismon's guidance. This Nouce led to a mouon by peh, ws for reconsiderahon of the
Conumulon's gmJance and for disquahhcanon of certaan Comnunioners and the N ''%ff, peuuoners argued
that the gmd.mce was inconect. that et resulted from an improper Siaff conwnumcauon. and in. 1sted on factual
prejudgments on March 7.19% the Comnussion rejected peuporris' monon escept insof,a as it challenged de
substance of the Conumanion gmdance - an tasue the Conumsuon tenerved fur this appeal. CLI-96 5,43 NRC
53
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i
environmental injuries to their members who reside and/or engage in various |

activities near Yankee Rowe. Next, the Board examined each of Petitioners' )
five contentions. Applying both the Commission's guidance from CLI-96-1 and ]
the Commission's standards for acceptance of contentions as set forth in its i
case law and 10 C.F.R. I 2.714(b)(2)(iii), (d)(2)(i)-(ii), the Board concluded that
none merited acceptance. Consequently, the Board denied Petitioners' motion )
to intervene and their request for hearing, and terminated the proceeding. |

On March 18,1996. Petitioners appealed LBP-96-2, challenging the Board's j

rejection of their five contentions and reasserting their prior arguments challeng-
ing the Commission's guidance in CLI-96-1.* On April 2,1996, YAEC and Staff
each filed a brief in opposition to Petitioners * appeal. YAEC also challenged ;

the Board's grant of standing to Petitioners. On April 10,19%, Petitioners filed
a brief responding to these two reply briefs.8 i

III. DESCRIPTION AND ANALYSIS OF PARTIES' |

POSITIONS REGARDING STANDING AND CONTENTIONS
,

To place in context the following discussion of the parties' positions, we
note that the radiological effects of decommissioning a power plant are far less
than those associated with the operation of a plant. Although the licensee j
must continue to control the contaminated areas of the plant to minimize
radiation exposure to personnel, the situation during decommissioning is more l

similar to that of a contaminated materials facility than to that of an operating i

reactor. Also, both the maintenance of spent fuel in the spent fael pool and the |
' containment of residual contamination in the facility are far simpler tasks than '

operating a nuclear reactor. As a result, the decommissioning activities have .

. considerably less potential to impact public health and safety. 1

|

A. Standing

Petitioners allege that they have organizational standing to intervene in this
proceeding because their membership includes individuals living between 4 and |

10 miles from the Yankee Rowe facility, participating in recreational activities
along local waterways that receive effluent discharges from the facility, and using
roadways that may be employed by trucks to carry waste away from the facility.

)
|
i

'

"on March 7,1996. IYunoners had subnutted a docunent styled "Supplenent to Mouan for Reconsideranon
au f Purnal Rescissics of C13401." In this pleading. IVuonners asaan urged the Comnusuon to revisit the
ALARA ssaue in general as well as the Comnusuon's specahe unsumpuans regarding the level of radiauon doses
that can be espected from YALC's decomnusammng acuviues The Comtmsuon has considered ttun pleadmg in
connecuan with this imppeal see nate 3. supm

8 The Commission grants IYuuoners' numon for leave to hie its April 10th bnef. ;

I
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These individuals have expressed concern about the impxt of the Yankee P awe
decommissioning upon their health and safety and upon the local environment,
and have authorized Petitioners to represent them in this proceeding.

Ahhough neither YAEC nor the Staff contested Petitioners' standing to raise
public health, safety, and environmental challenges to the decommissioning plan,

. both of these parties initially objected to Petitioners' standing to raise arguments
based on the health and safety of workers at the plant. As noted above, the
Commission in CLI-96-1 took the position that "once a party demonstrates that
it has standing to intervene on its own accord, that party may then raise any
contention that, if proved, will afford the party relief from the injury it relies
upon for standing." CLI-96-1,43 NRC at 6.

Interpreting this ruling in CLI-96-1, YAEC argued to the Board diat Petition-
ers' reliance on public exposure doses (which were substantially less than occu-
pational doses) is insufficient to give them standing to intervene as to any aspect
of their contentions, including radiological impacts on workers at the facility.
By contrast, Petitioners and Staff interpreted CL1-96-1 to support Petitioners *
standing to pursue all their contentions, including those related to occupational
impacts.

The Board in LBP-96-2 ruled that Petitioners had standing to intervene in
this proceeding. The Board reasoned that "some, even if minor, public exposure
can be anticipated from the decommissioning process" (citing the GEIS) and,

the Board was therefore not

"in a posidan a this threshold Mage to rule out as a matter of certainty the existence L.f a
reasonable possibihty" that decommissionirig might have an adverse impact to those, such
as Peutioners' members, who hve or recreate in such close proximity to the facihty, or use
k) cal waste transportaten routes.

LBY-96-2,43 NRC at 70, quoting Virginia Electric and Power Co. (North Anna
Power Station, Units I and 2), ALAB-522,9 NRC 54,56 (1979).

YAEC, in its Brief opposing Petitioners' appeal ("YAEC's Brief"), argues
that Petitioners' mere proximity to the Yankee Rowe reactor does not give them
standing to challenge YAEC's decommissioning plan.* YAEC is correct that,
under Com nission jurisprudence, proximity alone normally does not establish
standing (outside the nuclear power reactor construction permit or operating
license context) absent an " obvious potential for offsite consequences." See
Florida Fourr and Light Co. (St. Lucie Nuclear Power Plant, Units I and 2),

" Although YAEC did not melf appeal the Bowd's ruhng on standing. YAEC was revertheless enutled as
the prevelsng peny below to ague any ground that would defend the alunune result rea'hed by the Ikind -
including argunents that the Bowd had rejected. such as those regarding standing. See, e p., hmg hlund lightrag
Co. (Shoreham Nuclew Power statnin. Uma 1). AL AB-832,23 NRC 135,141 (1986)
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CLI-89-21,30 NRC 325,329-30 P989); cf. Georgia Institute of Technology
(Georgia Tech Research Reactor), CLi 05-12 42 NRC 111,116-17 (1995),

liere, however, the Licensing Board did not rest its finding of standing on
proximity alone. Pointing to Petitioners * description of their everyday use of

. the afea near the reactor and to the decommissioning effects described in the
Commission's 1988 GEIS, the Board reasocably found "that some, even if
minor, public exposures can be anticipated" and "wih be visited" on Petitioners'
members. LDP-95-2,43 NRC at 69-70. We defer to the Board's resolution of
the standing issue. See Georgia 7i ch Research Reactur, 42 NRC at 116.

H. Contentions

in 1989, the Commission issued a new " rule heightening the specificity re-
quirements for pleadings filed by parties seeking to intervene in [formalj li-
censing proceedings." Union of Concerned Scientists v. NRC. 920 F.2d 50,
51-52 (D.C. Cir.1990), Under this " Contention Rule." 10 C.F.R. 6 2.714,' a
petitioner must not only demonstrate standing but also must proffer with speci-
ficity at least oac admissible contention. For a contention to be admissible,
a petitioner must refer to the specific portion of the license application being
challenged, state the issue of fact or law associated with that portion, and pro-
vide a " basis" of alleged facts or expert opinions, together with references to
specific sources and documents that establish those facts or expert opinions.10
C.F.R. Il 2.714(b)(2),(d)(2). The basis must be sufficient to show that a genuine

F

I Ser l'inal Rule. " Rules of Prucuce for ihmenus Licensmg hoceedmgs - Procedural Changes in the Heanng
hacess." 54 Itd. Reg. 33.168 ( Aug.11.19119L A pennoner's burden of gang forwad at one time was lighter
than under the current version of secuan 2.714. and was nere similar to the "nouce pleadmg" approach generally
taken by the courts. hom 1%8 to 1972, the Commission required only that a peuunner's contention be set forth *

*in reasonably speedic detair' (D l'ed Reg 8587,85M8 Uune 12,1%R))- a standard analogous to the test
awhed in ctvil canes. Licensing and Regulacon of Nuclear Reactors. Heamgs before the Joint Comnuttee on .

Atomic Energy, 90th Cong.. Ist sens.. pt I, at 471 t1%71, wed m Bnrinen and Proftrswnul People for the
Public interezr v Armmr Energy Counmmwn. 302 F.2d 424,428 (D C. Cir.1974L

ltom 1972 until 1989, peuconers needed to proffer no evidentiary foundaion uhmever for their contentions,
so long as those comenuons themselves were stated with Imsis and specificity. See Mminappi ruwer und light
Co (Grand Gulf Nuclear stauon, Umts I and 2), ALAlb|30. 6 Af.C 423. 426 (1973); &arton Lig&mg and
rower Ca (Allens Creek Nuclear Generaung Stanon, Unit I), ALAlb590, !! NRC 542 (1980). Pro se hugants'
contentions were held to even lower standards of clarity and precision See, e g., Public Senue Electric and Gus
Ca (salem Nuclear Generaung Stauon, Unns I and 2), ALAD-136,6 AEC 487. 489 (1973).

The resuh of this pre-19t19 approach was that the actual heanngs were delayed by months and even years of
preheanng conferences, negouauuns and ruhngs on monons for summary tbspouuon. Sec. e s, Carnima Pmeer
and l44 Ca (Shewnn Harns Nuclear Power Plant), LBP-85 5, 21 NRC 410, 413 (1985) (500 contentions
proposcu,60 admitted for dncovery, and approsmmtely 10 sctually bagated after 2 h years of negouauon) This
problem drove the Conumssion to reviw its rules by promulgaung the current version of necuan 2 714, which was
designed "to rane the threnhold far the minussion of contenuons." 54 lid. Reg. at 33.168.

j

248

|

.



_, .
-

. - - . - - - . . . - ~. . . . ~
< <

, ,
,a

?

i

!'

u

s
- .;<.

F
': dispute exists on a ' material. issue of fact or law. 10 C.F.R. 5 2.714(bX2).8 - r

'

,

"A contention may be refused if if does not meet the requirements of section . |'

_ 2.714(b) or if the contention, even if proveni would 'be~ of no consequence in E ,

, . the proceeding because it would not entitle the' petitioner to relief.'_10 C.F.R.'
;i 2.714(dX2Xii)." Sacramento Municipal Utility District (Rancho Seca Nuclear i

: . Generating Station), CLI-93 3,37 NRC 135,142.(1993)< j
- Although section 2.714 imposes on a petitioner the burden of going forward . ;

with a sufficient factual basis',it does not shift the ultimate burden of proof from ' i

the applicant to the petitioner. Final Rule, supra note 7,54 lid. Reg. at 33,171.
'

Nor does 'section 2.714 require a petition to prove its case at the contention J
1

stage. Ibr factual disputes, a petitioner need not proffer facts in " formal affidavit -

'|
-

.

1 or evidentiary form," sufficient "to. withstand a summary disposition motion." ;
'

i

Georgia Tech Research Reactor, 42 NRC at 1 I8, On the other hand, a petitioner *

"must present sufficient information to shew e genuine dispute" and reasonably>

" indicating that a further inquiry is appropriate." Id.' '.

We assess Petitioners' contentions under these standards, f
-!

,

" i. - Contention A: YAEC's Decomanissioning Plan Violates 10 C.F.R. 't

i20.1101 by Failing to Maintain Occupational and Public Radiation ' ;

| Doses as la as Reasonably Achievable .

a. Background ' !
.

, .
. s

In Contention .A, Petitioners asserted that the Licensee is required under 10.- ,

C.F.R. 5 20.1101(b) to maintain radiation doses as low as reasonably achievable. ;

'That section provides that each licensee 1

I
Iihail use, to the extent practicable, procedures and engmeeting controls based upon sound

. radiation protection principles to achieve occupational doses and doses to members of the '
public that .are as low as is reasonably achievable (ALARA). -i

"ALARA" is in turn defined in"10 C.F.R. 5 20.1003 as ,

tnaking'every reasonable effort to maintain exposures to radiauon as far below the dose-~

L imite in this par; as is practical consistent with the purpose for which the heensed activityl >

< . is undertaken, taking into account the state of technology, the economics of improver'ents
in relMior, to st.de of technology | the economics of improvements in relation to benents to ;

'

8 the rulea for consentions under NEPA are'shghdy different. See 10 Cl:R.12,714(bH2Wiii) (requinns |
- NEPA contesumns to be hacd on ttw appbcanfa environnental rtpurt, but pernutung Peuuoners to arnend their
y concernions if the data or conclusions in subsequent Conumanion environmental documents dif%r significandy,

,

' hem the data tw conclusions k the upphcant's environmental report). '
'See etw final Rule. sapre note 1. 54 led. Reg. at 33.178 (requmng "some factual twiis" for the cotwention);

;; Consfa v. Punjic kgul res=futum, 441 U.s.198. 244 (1980L t'eraumt rader Nuclaur Amer Corp. s. NRC. 435

U s. 519. 554 t1978). -
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. the public health and safety, and other societal and socioecononne considerations, and in
relation to utsh2ation of nuclear energy el licensed materials in the public interest ,

- According to Petitioners, if an alternative is available that reduces radiation
,

exposure and lowers cost, then 10 C.F.R. 5 20.110l(b) requires the licensee to .

use that alternative. They further argued that, even where a dose-saving alter-
native costs more than the other alternatives, the Licensee must still determine
whether the health and safety benefits associated with the reduction in exposure
outweigh the additional cost. Petitioners asserted that _YAEC's selection of a
DECON approach violates these principles by ignoring SAFSTOR's capability
of achieving significant dose reductions in a cost-effective manner.

In CLI-96-1, the Commission ruled that a challenge to YAEC's choice of the
DECON rather than the SAFSTOR option for Yankee Rowe cannot be based
solely on dose differences on the order of 900 person-rem - barring some

'

" extraordinary aspect to the case not apparent to us from the pleadings." Id.
at 8-9, We reasoned that our 1988 decommissioning rule, and its supporting
GEIS, had already found both DECON and SAFSTOR acceptable, despite the
recognized potential for a 900 person-rem differential in occupational dose. Id.
The Commission concluded that its approrh was " entirely consistent with the

,

' ALARA concept," which focuses not only on radiation exposure but also on
costs and "other societal and socioeconomic considerations." Id.

Given the !!oard's nearly exclusive reliance on CLI-96-1 regarding Con-
tention A, Petitioners' Appeal Brief focuses on the Commission's rather than
the lloard's order and, in many respects, repeats the arguments previously prof-
fered in their January 26th and March 7th pleadings seeking Commission re-
consideration of its guidance In these three pleadings, Pctitioners claim that
the Commission, .n discussing the relative merits of DECON and SAFSTOR,
improperly prejudged the facts, relied on communications prohibited by the
Commission's separation-of functions regulation, misperceived the meaning of
Ittitioners' Contention A, and provided erroneous guidance.

b. YAEC's Threshold AIARA Argurnent

At the outset, to clear away a preliminary matter, we deal with a fresh propo-
sition urged by YAEC as a ground for affirming the dismissal of Petitioners *
ALARA contention. YAEC asserts that, in this proceeding, it is a license ap-
plicant rather than a licensee and that section 20.1101 (the ALARA regulation),
"[bly its terms, only applies to licensees, not applicants for licenses."
YAEC Brief at 5. The simple answer to YAEC's argument is found in 10 C.F.R.
150.82(e) - which expressly requires decommissioning to "be performed in

,
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accordance with the regulations in this chapter." These regulations include, of
course, the ALARA rule in 10 C.F.R. Fart 20.5

c. Soundness of Commission Guidance

In our view, the Commission guidance on Contention A remains sound.
The guidance means, in essence, that a licensee's choice between DECON and
SAFSTOR (or their variants) is presumptively reasonable under the ALARA ;

principle. flhis presumption does no more than restate what the Commission
,

found in its 1988 decommissioning rulemaking: that no likely cost or dose
differential between DECON or SAFSTOR made one or the other option -

preferable from a safety or environmental perspective. See 1988 GEIS 64.5,
at 417 through 4-20. Notably, the 1988 rule forces no choice on licensees,
stating only that a licensee-chosen " alternative is acceptable if it provides for
completion of decommissioning within 60 years." 10 C.F.R. 5 50.82(b)(1)(i).

Despite the NRC's 1988 generic review of the DECON-SAFSTOR choice,
Petitioners seek to revisit that choice case-by-case, basing their objections on
essentially the same factors that the Commission weighed when concluding
that either SAFSTOR or DECON was a reasonable decommissioning choice."
But Petitioners' approach unreasonably "would require the agency continually
to relitigate issues that may be established fairly and efficiently in a single
rulemaking proceeding." Heckler v. Campbell, 461 U.S. 458, 467 (1923).
Accord Nuclear Information and Resource Service v. NRC, 969 F.2d i169,

' i174-77 (D.C. Cir.1992) (en banc). "Significantly, the Supreme Court has
found agency reliance on prior determinations to be perfectly acceptable, even
when the statute before it plainly calls for individualized hearings and findings."
/d. at i175 (citing cases). See Kelley v. Selin, 42 F.3d 1501,1513,1518-20 (6th |
Cir.), cert. denied, i15 S. Ct. 2611 (1995). )

Petitioners argue that the likely unavailability of spent fuel disposal facilities I

in the near future renders illusory the early site release advantage of DECON
(which would offset the disadvantage of DECON's somewhat higher radiation
doses). This argument, however, raises a generic issue affecting the decommis-
sioning plans for all reactors in this country. Petitioners' position amounts to
an argument that SAFSTOR is always preferable to DECON, especially until

'" Contrary to the concern espreued m YAEC's appellate tmef(e g . at p. 5 6 n 5 A out guidance dws not suggest I

that ALAR A may be invoked to rentrtet hcenwe decisions on, for enaniple, whether to decomminion an operaung
nucles pov. 3 reactor or whether to build one en the 6rst place (r opposed, say, to a coal plano. At. ARA cones
anto play unif after such boic choices are made and requires a hcenwe to carry out its activity in a manner |
calculated to minimize sabation exposures as much "aa is pracucal conustent with the purpose for wluch the

'

hcenwd actsvity is undertaken " 10 C F R. I 20 f(x0.
H The 1958 rulemaking considered the sane quescons as Peutinners rusw in this lawnu ~ e g. the availabshty
and cous of wania dupumal, the penshihty that spent fuel may r: quire kmg-term cwie storagc, and the cent and
done exposure trade-offs between SArSTOR and DECON Ses Gels i 4 $. at 4-17 through 4-20.

1
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the completion of an HLRW repository - an argument that flies in the face of
what the Commission concluded in its 1988 rule and GEIS. An adjudication of
a single case is not the place to consider Petitioners' across-the-board challenge t

to the Commission's 1988 decision generically approving both SAFSTOR and
DECON,

Petitioners' argument fails for two other reasons as well. The fact that a very
small portion of the 2000-acre site may not be releasable does not preclude the-

release of the overwhelming remainder of the site. In addition, early site release
was only one of a number of benefits to DECON cited in the GEIS, See pp.

'

275-76, supra.
This is not to say t%at Petitioners are absolutely barred from litigating the

DECON-SAFSTOR choice at Yankee Rowe on ALARA grounds. But, as the
Commissien's guidance suggests, it is Petitioners' burden to show " extraordinary i

'

circumstances" rebutting the presumption established in the 1988 rulemaking'

that the Licensee's choice is reasonable. With one exception - the claim
that occupational exposures during the Yankee Rowe reactor's decommissioning
have been much higher than what the 1988 GEIS anticipated - Petitioners *
various arguments on appeal do not persuade us that further ALARA litigation

'is. necessary in this case. Petitioners also advance no good reason for the
- Commission to reconsider its guidance. !

Petitioners first assert that the 900 person-rem dose savings discussed in
the GEIS equates to the avoidance of between 0.6 and 2A deaths, plus the
same number of other health and genetic effects. According to Petitioners, the
Commission errs in considering this level " trivial," and the ALARA regulation
(10 C.F.R 6 20.1101) therefore requires YAEC to take reasonable mitigation
rneasures - i.e., to shift to the SAFSTOR option. Appeal at 16-17. But the
Commission and its Licensing Board nowhere suggested that the health effects
of 900 person rem were " trivial." The Commission's guidance means only that
it would not permit case-by-case litigation over health effects already considered
acceptable in the 1988 decommissioning rulemaking. This deference to prior
generic findings reflects a sensible allocation of the Commission's decisional.

resources.,

Petitioners also claim to have demonstrated (with sufficient specificity to
require a hearing) that significant dose savings can be accomplished at a lower
cost tader SAFSTOR than under DECON. Petitioners point to evidence, based
on the GEIS, that the use of SAFSTOR over a 50-year period will result in a
90% reduction of LLRW volumes. Appeal at 17.

This argument fails for two reasons. First, Petitioners point essentially to i

the same fxts and policy choices already considered in the Commission's 1988 |

decommissioning rulemaking. This conclusion is supported by the very fact
that the information on which Petitioners rely for their argument comes from<

the Commission's own GEIS. Second, although Petitioners are correct that, due
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to radioactive decay, the volume of LLRW at Yankee Rowe will be less in 50
years than now, this does not necessarily or logically require the conclusion that
decommissioning costs will be lower. It is just as likely that site availability
or pricing concerns . vill raise costs substantially, even for lower volumes.
Petitioners' argument also ignores expenses associated with maintenance of
the site during the 50-year waiting period. Petitioners' contention, therefore,
shows no such obvious cost advantage to SAFSTOR over DECON that the
Commission's generic approval of both options in 1988 is seriously brought -
into question.

d. Alleged Prejudgment of Facts

Petitioners focus most of their appellate arguments regarding Contention A on
several instances in which, according to Petitioners, the Commission's guidance
prejudged the facts regarding the comparative doses and costs associated with
DECON and SAFSTOR. We already have ruled that the Commission statements
to which Petitioners refer are not prejudgments of the facts but are instead
" regulatory interpretations and policy judgments, and tentative observations

.about dose estimates that are derived from the public record." CLI-96-5,43
NRC at 59. We will reiterate briefly why Petitioners' charge of improper
" prejudgment" cannot be sustained and does not require further Licensing Board
litigation.'2

Petitioners' reargument of the " prejudgment" issue overlooks two key points. ,

First, as the Conunission stressed in CLI-96-5, the Commission statements
singled out by Petitioners resolved no facts and simply pointed to a number

1

of salient features in the record and in Commission policy that might bear on
Contention A. Second, none of the alleged factual prejudgments was necessary i

to the Commission's guidance, which rested on the Commission's generic
inquiry into the DECON vs. SAFSTOR question in its 1988 decommissioning
rulemaking.

Petitioners question in particular the Commission's comment that, under its
current policy, the "value" of avoiding 900 person-rem is relatively low - '

about $2000 per person-rem or $2 million - particularly in relation to a project
costing hundreds of millions of dollars over many years. Petitioners are quite
correct that the $2000 figure does not reflect a binding legal rule, but simply an
NRC policy judgment, albeit a recent and well-considered one. See SECY-95- 1

028 (Itb. 7,1995); SRM 95-028 (June 30,1995). He "value" of an avoided |

|

. 12 similarty. the Commission sees no remon to revkit the "separatma of funchons* question taised by Feuuoners
on appeal. but resubed by the Coinnsuion in CLI 96 5. Pecooners fail to come to grips with the decassve fanding |
or the Comnussion and its independent Impector General that the proluluted commutucatmn did not affect the
Composason's " guidance" decsuon. CL196-1. see generauy CLI-96 5. 43 NRC 53.
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person-rem, of course, is by nature a fairly subjective judgment and Petitioners
themselves have not proffered or justified any specific alternative value. .We

' need not, in any event, definitively resolve the value of avoided person-rem in .
~

. this adjudication.
,

e. New Dose Information . j

< Ittitioners, in their pleadings pending before us, bring to our attention the i

. following two new pieces of information relevant to the level of radiation doses -
that can be expected from YAEC's decommissioning activities. First, YAEC

,

'
wrote the Commission staff on February 28,1996, proposing to conduct eleven
" minor" decommissioning activities which the Licensee expects to result (at least *

;according to Petitioners) in 82 person-rem of occupational dose." Petitioners
- note that this is fully half of the dose (160 person-rem) that YAEC predicted
from the entire CRP, and more than 10% of the total remaining radiation ;

dose projected for the rest of YAEC's decommissioning activities. Second, ,

according to Ittitioners, NRC Inspection Reports reveal that, in 1994 alone, the {
i occupational doses for the CRP (197 person-rem) exceeded the total CRP dose
; estimate (160 person-rem) in the FSAR and that, as of October 10/11, 1995,
workers at Yankee Rowe had received additional doses of between 21 and 57

' person-rem."
.

,

Based on these two pieces of information, Ittitioners assert that the total I

occupational radiation dosage from the CRP is hundreds of rems higher than
the Licensee's latest (1995 FSAR) estimated level of 160 person-rem for the
CRP, drawing into question the accuracy ~of 'not only the CRP dose estimate
but also YAEC's dose estimates for all decommissioning activity at the Yankee
Rowe facility.1See Petitioners * Supplement to Motion for Reconsideration at

. 4-11; Appeal at i1,17-18; Reply Brief at 3-5.
In addition, Petitioners have raised the following argument: According to

YAEC,99% of the plant's remaining nonfuel and non-Greater-Than-Class-C
radioactivity.is in the reactor vessel and lower neutron shield. Consequently, i

according to Petitioners, the radioactivity in all of the components found )
in the eleven activities discussed in YAEC's IYbruary 28th letter (none of
which involves the vessel or shield) necessarily totals less than 1% of the
plant's remaining radioactivity. Petitioners go on to argue that, assuming some

"Prouoncts' Supplenent to Motvm for Reconaleration of CLIMI, dated Msch 7,19%, at 4-5, referrmg
m Y/IC leuer from Rusacil A. McGur. YAEC, to Morton B. Isrule, NRC. dated Feb. 28.1996, appended as
Attachment I to Peuuoners' Mach 7th Supplenent,
" Referring to inspecuon Repon No. 5079/95 05 at 5 (Dec. 5.1995) tiotal 1995 effective done assignnents to an

|
workers through ochher 10th was 57 rems, and the 1995 dose to workers for reactor vessel removal preparations

|was appronirnately 21 rems as of Oct. lith). Peuuoners' Supplenent to Modon for Reconsidersuun and I%tsal ;
Reacission of CtJ41, hied March 7,1996, at 7.

|
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proportionality between the level of radioactivity in these components and the
radiation dose to workers involved in decommissioning these components, then
82 person-rem is a very small proportion of the total occupational dose that
workers will receive from the decommissioning of Yankee Rowe, and the total
DECON dose would be far above the 1215 person-rem postulated in Table
4.3-2 of the GEIS for the decommissioning of a 1175-MWe pressurized water

,

reactor. GEIS at 4-1 and 4-5 to 4-6. Consequently, Petitioners' theory goes,
the dose differential between DECON and SAFSTOR is likely to exceed greatly
the 900 person-rem assumed by the Commission in CLI-96-L See Petitioners'
Supplement to Motion for Reconsideration and Partial Rescission of CLI-96-01,
dated March 7,1996, at 9-10.

This recently proffered information and new argument, if substantiated, may
constitute " extraordinary circumstances" justifying further litigation on whether
YAEC's DECON approach meets the ALARA standard.1he NRC Staff and
YAEC do not counter Petitioners' argument on its merits, but contend only that
the argument comes too late and should not be considered for the first time
on appeal. Staff Brief at 11; YAEC Brief at 10-11. However, on the current
record, we cannot say that Petitioners' lateness is fatal, as their argument rests
significantly on a document dated February 28,1996, and Petitioners promptly

'

(on March 7) brought it to the Commission's attention.
The current record does not provide enough information for us to assess

whether Petitioners meet the standard for late-filed contentions set forth in
10 C.F.R.12.714(a)(1)'5 or to evaluate fully the substance of their new dose
argument. "In Commission practice the Licensing Board, rather than the
Commission itself, traditionally develops the factual record in the first instance."
Georgia /nstitute of Technology (Georgia Tech Research Reactor), CLI-95-10,
42 NRC 1,2 (1995). We therefore remand to the Board the questions whether
Petitioners' new dose argument satisfies the " late-filed contention" standards set
forth in 10 C.F.R. 5 2.714(a)(1) and, if so, whether it provides a suf ficient basis
for the ALARA challenge to YAEC's choice of a decommissioning alternative.
The Board may well be able to resolve these questions by our original anticipated
mid-July endpoint to the Board proceeding. See CLI-96-1,43 NRC at 10. But
if the remanded questions prove too complex for final resolution by July 31,
1996, we ask the Board to establish a fresh expedited schedule and to refer it
to the Commission for approval.

"It appears that dw Compussion has not previously ruled on the standads for considerauon of lare4 led bases and
inftenmuon subtratted la support of an unadnutted contenuon prior to the ternunanon of the proceed ng flowever,
we consider peutmners' new done infurnmuon to be, in essence, a supplenent to their petsuon to intervene. The
infurmauon is therefore subject to the followmg language in 10 C F R.12.714(bHl) "talddauonal time for
fihng the supplenent may be granted baned on a balancing of the factors in paragraph (aX1) of thas section."

'
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2. Contention B: The Proposed Decommissioning Pian Violates
10 CF.R. i50.82(bXI) and (2) by inadequately Describing Both
YAEC's Planned Decommissioning Activities and its Controls and
Limits on Procedures and Equipment

Section 50.82(b)(1) and (2) of 10 C.F.R. provides that a proposed decom-
missioning plan must include, inter alia, a description of the decommissioning
"activitics" and also a description of the " controls and limits on procedures and
equipment to protect occupational and public health and safety." Petitioners in
their second contention assert that the Licensee's plan satisfies neither of these
regulatory requirernents, and that this failure raises significant safety questions
regarding the storage of both LLRW and IILRW at Yankee Rowe.

In evaluating this contention in LBP-96-2, the Board initially noted that this
regulatory language is quite broad and appears to leave considerable discretion
to both the Licensee and the Commission regarding what the plan must contain.
The Board also pointed out that the Commission has not issued a Regulatory
Guide or standard review plan to provide specific criteria for an acceptable plan.
LDP-%-2,43 NRC at 74-75.

'The Board turned for direction to the Commission's guidance on Petitioners'
Contention C, where the Commission ruled that challenges to the reasonableness
or accuracy of a decommissioning plan's cost estimate would be insufficient if
the potential relief would be nothing more than "the formalistic redraft of the
plan." LUP-96-2, 43 NRC at 75, quoting CLI-96-1,43 NRC at 9. From this
;;uidance, the Board concia. led that "an allegation about the plan's completeness
or accuracy is worthy of further inquiry only if it is coupled with a showing
that the alleged deficiency has some independent health and safety significance."
LHP-96-2,43 NRC at 75. Applying this test to the LLRW and HLRW arguments
that 1eduoners proffered in support of Contention B, the Board concluded that ,

Ithe contention was inadmissible.
On appeal, Petitioners agree with the Board's conclusion that the claimed

deficiencies in a decommissioning plan must have health and safety significance
in order to be admissible as contentions. Appeal at 21-22. However, according
to Petitioners, the Board failed to comprehend the fundamental health and safety
significance of the relief sought in Contention B, i.e., " reasonable accuracy
regarding the nature and timing of basic steps in the planned decommissioning
process for Yankee Rowe." Id. at 22. In support of this position, Petitioners do |
not directly challenge the rulings in which the Board rejected their LLRW and i

liLRW arguments. Rather, they proffer the three i;:n ral arguments set forth |
and discussed below. |

1
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a. Distortion of Cost Benefit Analysis

Petitioners assert that YAEC's decommissioning plan fails to orovide a
reasonably accurate description of the nature and timing of waste disposal
and therefore distc,rts the ALARA cost-benefit calculation. As an example,
Petitioners point to YAEC's claim that DECON is preferable because "the site
is remediated as soon as possible after cessation of power operations, allowing >

unrestricted use of the site." According to Petitioners, this assertion is based on
the unreasonable assumptions that ilLRW will be removed from the site by the
year 2025 and that, by transferring spent fuel from the spent fuel pit to dry casks
by the year 2000, YAEC can complete decommissioning activities that cannot
otherwise precede closure of the pit. Appeal at 22-23, referring to FSAR at 4.

We cannot agree with this argument. He factors cited by Ittitioners, of
course, represent uncertainties, flowever, that fact does not, without more,
make the plan unsound. A decommissioning plan by its very nature deals with
a myriad of uncertainties, and our regulations cannot be construed to require the
plan to do the impossible, i.e., predict the future with precision.

Also, Petitioners inappropriately assume that YAEC plans to move the spent
fuel from the pool into dry cask storage. The Commission has not approved any
license amendment authorizing YAEC to do so, nor has the Licensee submitted
an application for such an amendment. Indeed. YAEC has indicated several
times in this proceeding that it has not yet made any decision whether to seek
such an amendment.'' Our regulations do not require YAEC at the time it seeks
approval of its decommissioning plan to decide whether it will move spent fuel
into dry cask storage. Again, YAEC is dealing with uncertainties, and YAEC's
inclination to defer this decision is hardly unreasonable.

b. Effect on flasisfor Cost Estimate

Petitioners next contend that the absence of reasonably accurate and reliable
strategies and schedules in YAEC's decommissioning plan deprives the Licensee
of an adequate basis for a reasonably accurate decommissioning cost estimate.
Appeal at 23 24.

This argument runs afoul of the Commission's ruling in CLI-96-1 that a con-
tention challenging the reasonableness of a decommissioning plan's cost esti-
mate should not be deemed litigable if reasoncble assurance of decommissioning
costs is not in serious doubt and the only available relief would be a " formalistic
redraft of the plan with a new estimate." CLI.96-1,43 NRC at 9. We discuss

.

l'YAIC resently announced that it has selected a company to drugn an intenm dry cak storage facihty im
Yankee Rowe's spent fuel However, YALC inshcuted that it had "not yet made the decism to actually build a
dry cash storage facahty at the Rowe one * YAl.C Press Relea e. imued May 16.1996
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the cost es'irnate issue at length in connection with our analysis of Petitioners'-
Contention C, infra

c. Public Accountability

According to Petitioners, the Licensing Board improperly discounts the
'importance of requiring a reasonably accurate and reliable decommissioning
plan so as to maintain Licensee accountability to the public regarding both
the impacts of decommissioning on their health and safety and the nature of
Licensee's and Commission's cost-benefit judgments. Petitioners also argue
in the abstract that Commission approval of a flawed plan would somehow
implicate the government in a deception of the public that directly affects their
health and safety. Appeal at 24-25.

_We find this argument unpersuasive. Petitioners appear to believe that an
allegation of errors in a decommissioning plan should be sufficient in and of
itself to entitle them to a hearing on the plan. The NRC adjudicatory process
requires more than that. To obtain a hearing, Petitioners must show some
specific, tangible link between the alleged errors in the plan and the health
and safety impacts they invoke. (Elsewhere in their appeal, e.g., at 22, they
appear to acknowledge this.) For all their heated rhetoric, Petitioners have not
attempted to make such a showin~g.

3. Contention C: The Decommissioning Plan Does Not Comply
with the Decommissioning Funding Requirements of
10 C.F.R. s S0.82(b)(4) or (c)

Section 50.82(b)(4) requires that a decommissioning plan contain

[aln updated cost estimate for the chosen alternative for decommissioning, compari. son of
that esumate with prewnt funds wt aside for decommissior.ing, and a plan for assuring the
availability of adequate funds for completkm of decommissioning.

Section 50.82(c)(1) provides that plans that " propose an alternative that delays
completion of decommissioning by including a period of storage or long-term
surveillance" must either provide that the decommissioning funds are placed
"into an account segregated from licensee assets and outside the licensee's
administrative control during the storage or surveillance period" or maintain "a 4

surety method or fund statement of intent" in accordance with the criteria in 10 !
C.F.R.150.75(e). Finally, pursuant to section 50.85(c)(2), the decommissioning
plan must include means for " adjusting cost estimates and associated funding i

levels over the storage or surveillance period." Petitioners argued in Contention
;

C that YAEC had satisfied none of these requirements. j

i
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1
De Commission ruled in CLI-96-1 that to prevail on this contention, Pe-

titioners would need to demonstrate not only that YAEC's decommissioning
cost estimate was incorrect, but also that there was no reasonable assurance
that the decommissioning costs would be paid. The Commission explained that

,

a contention challenging the reasonableness of a decommissioning plan's cost
estimate provisions should not be litigable if the only relief available would be
a " formalistic redraft of the plan with a new estimate," CLI-96-1,43 NRC at
9. Petitioners responded at the prehearing conference that they were entitled
under section 50.85(b)(4) to have the decommissioning plan changed to include
a " reasonable number" for the decommissioning costs. Transcript of Prehearing
Conference. Feb. 21,19% ("Tr."), at 128.

The Board applied the guidance frr>m CLI-96-1 to Contention C and found
that Petitioners had failed to make the required showing. LBP-96-2,43 NRC at
83-84.

Ou appeal. Petitioners question the legality of the Commission's ruling
in CLIMI and argue that their challenge to YAEC's ability to pay the
decommissioning expenses is sufficiently strong to merit a hearing.

They claim that the ruling was an effort to " amend by flat the unconditional
.

. language of the 1988 decommissioning funding rule which requires decommis-
sioning plans to' include an ' updated cost estimate for the chosen [decommis-
sioning] afternative.'" Appeal at 28, quoting 10 C.F.R. 6 50.82(b)(4). Petition-
ers describe this as an improper rule change, accomplished without notice and
the opportunity for comment guaranteed by the Administrative Procedure Act,
5 U.S.C. 5 553, and the Atomic Energy Act, 42 U.S.C. 6 2239(a). Appeal at
28. According to Petitioners, the guidance means that the Licensee need not
produce an updated cost estimate for the chosen alternative unless Petitioners
can demonstrate that the Licensee lacks reasonable assurance of its ability to
pay the decommissioning costs; this, Petitioners say, shifts to them the burden
of proving compliance with the decommissioning funding regulations. Appeal
at 28, citing 10 C.F.R. $ 2.732.

Petitioners have misconstrued the Commission's guidance, which was in-
. tended neither to rewTite the decommissioning rule nor to add new and higher
hurdles for Petitioners to meet. Rather, its purpose was to make clear that the
decommissioning rule, like all other NRC rules, does not stand in a vacuum,
but needs to be read in conjunction with other pertinent regulations, including,
in this case, the contention rule. For it should be evident that not all actual
or alleged errors in a decommissioning plan are of equal significance; to be
significant enough to be " material," within the meaning of the contention rule,
there needs to be some indication that an alleged flaw in a plan will result in a
shortfall of the funds actually needed for decommissioning.

In the present case, however, Petitioners have made only a perfunctory effort,
relying heavily on speculation, to show why the alleged flaws could lead to an
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insufficiency of necessary funds. Moreover, the " Power Contracts" on which
the Licensee is relying are not mere unsupported promises, but firm contractual

,

agreements, and offer roolid evidence that the necessary funds will be available
when needed. A recent decision by the Federal Energy Regulatory Commission,
as we shall describe below, has further confirmed the very high level of assurance
that the funds for decommissioning the plant will be forthcoming. Again, the
standard to be applied is whether there is " reasonable assurance" of adequr e
funding, not, as Petitioners suggest, whether that assurance is " ironclad." Appeal *

. at 31. We see no reason to disagree with the Licensing Board's judgrnent that
though a " gross discrepancy" in the decommissioning cost estimate might suffice
to establish a litigable issue, nothing presented by the Petitioners suggested that
such a discrepancy existed. See LBP-96-2, at 41 n.19." Accordingly, Petitioners
have failed to meet the burden of coming forward that the NRC's contention rule
requires;58 contrary to their reading of the Commission's January 1996 guidance,
the burden of persuasion remains, as always, with the Licensee applicant.

We now turn to Petitioners' specific challenges to the Licensirg Board's
decision on Contention C. ,

a. YAEC's Power Contracts as Alleged " Internal Reserves"

Petitioners assert that the Commission has stood the decommissioning rule
on its head by permitiing reliance on YAEC's Power Contracts to excuse YAEC
from the requirement to provide an updated and reasonable cost estimate. Ac-
cording to Petitioners, such contracts constitute an " internal reserves" financing
mechanism to satisfy YAEC's decommissioning obligations - a mechanism
expressly rejected in the decommissioning rulemaking. Appeal 28-31, referring
to Final Decommissioning Rule, supra note 2,53 Fed. Reg. at 24,033. This |

challenge fails for both procedural and substantive reasons.
First, Petitioners improperly raise this argument for the first time on ap- '

peal" and fail to address the five balancing factors for admission of late-filed
contentions, as required in 10 C.F.R.12.714(b)(1), incorporating 10 C.F.R.
5 2,714(a)(1)(i)-(v). We reject the argument for that reason alone. ,

Moreover, Petitioners are incorrect in characterizing YAEC's funding mecha-
nism as involving " internal reserves." As explained in the Statement of Consid-

N
on appeal. Petitioners offer alinost no challenge to YAEC's con enum.ite as such. Their appellate brief hsts -

but dues not argue or caplaan- various alleged inadequacies en YAEC's cost enomate. Ses Peuuoners' Appeal
nrief at 26.
''See the nutenrnt of Conuderatmo accompanymg the 1989 consenoon rule. 54 ftd Reg. at 33,171.
"Sce, e g H. muon (Jahrms u=t Power Co. (Altens Creek Nuclear Generaung suuon. Umi 1). ALAB.582,
11 NRC 239,242 (1980)-. rearro Kro Dectne rower Anihonry (North Coast Nuclear Power Plant, Umt 1).
At.AB 648,14 NRC 34. 37 (1981r. Duka rower Co. (Catawba Nuclear Stauon. Umis I and 2). ALAB-813. 22
NRC $9,23 (1983). -
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eration for the Final Decommissioning Rule,"[ijn an internal reserve, funds are
placed into an account or reserve which is not segregated from Licensee assets
and is within the licensee's administrative control." 53 Rd. Reg. at 24,031. By
contrast, YAEC's mechanism is external in nature. As described in the decom-
missioning plan,"[t]he decommissioning collections are made through YAEC's
Power Contracts and are deposited in an independent and inevocable trust at
a commercial bank" and the trust is executed in compliance with 10 C.F.R.
6 50.75(e)(1)(ii).8 The Licensee provided the Commission with copies of those
trust documents (see Id.) and they have also been publicly available at the Rd-
eral Energy Regulatory Commission ("FERC") since at least March 31,1995.28
Petitioners provide no evidence that would call into question the external nature
of the trust fund.

In their Reply Brief on appeal, Petitioners belatedly contend for the first time
that YAEC's failure to collect all the necessary funds renders the uncollected
funds a de facfo internal sinking fund that is both subject to Purchaser /Co-
owners' revocation and vulnerable to their creditors in the event of bankruptcy.
Petitioners' Reply Brief on Appeal, dated April 10,19%, at 14-15. "Ihis
argument (like Petitioners' other " internal reserves" argument) comes too late in
the day to save Petitioners' Contention C. See cases cited in note 19, supra.
Moreover, the argument is based on pure speculation; Petitioners offer no
evidence whatever suggesting that a Purchaser /Co-owner will either default on
its obligations under the Purchase Contract or go bankrupt. Petitioners must
submit more than this in order for a contention to be admitted for litigation.22

b. Alleged (11ck of Reasonable Assurance

Petitioners argue that, even accepting the Commission's guidance that cost
estimates are litigable only to the extent Petitioners can show a lack of reason-
abh. assurance of payment, Petitioners have still raised a sufficient challenge to
YAEC's ability to pay the decommissioning expenses. Petitioners claim to have
demonstrated that (i) YAEC's Purchaser /Co-owners' ability to pay decommis-

# Dece.mnvuioning Plan at 112. See etw ad. as S 2-1. The trust fund's balance as of oct<her 1.1995, was
$115 millunt tetier from Andrew C. Kadak. YALC to Mr Janes M Taylor. NRC dated Jatt 29.1996. attached
as Eshstur I to 8%uoners' Mouen for Exercue of Plenary Comnuuion Authonty to Reverse NRC Staff 2.206
lbcision. and Renewed Enrrgency Request for Comphance with Carcuit Court opinion, dated leb. 9,1996.
21 See Indenture of Trust between Yankcc Atomic l'iectnc Company & Melk>n Bank. N A., dated Aug. l.1990,
subrruned us Ethibit No YA 104 in support of YAEC's rate apphcation in FLRC Dodet No. LR 95-835-(XXL
Pursuant to 10 C F R.12 743(it we take ofhci.d nonce of these trust documents and vanous oiler pubhcly
available docunents hird in that FERC dodet.
22 Moreoter. Peutxurrs ignors the fact (pomted out in our Final Decomnunioning Rule) that external reserws
unking fur.ds such as the one at issue an this prucceding are, t;y their nature. "accunastated over a penod of tinz."
and that the Commission in that Rule expreuly rejected Peuuoners' preferred mandatory lungsum advance-
paynent approach to hnancmg a sinking fund, noung that such '* prepayment generally has a cost too high for the
benelit that would be reahmed." Final ikcomnuusonsng Rule. $3 Fed Reg. at24.033, 24.034
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sioning costs is not ironclad, and that at least one Purchaser /Co-owner (Public
Service Company of New Hampshire, or "PSCNIP') has defaulted on its fi-
nancial obligations to YAEC; (ii) the FSAR shows that YAEC intends to rely

,

not only on the Power Contracts but also on tax loss carrytzks and the carn-
ings realized from the investment of contributions (bat YAEC provides none of
the required information regarding these two other sources);u (iii) the prema-
ture shutdowr of Yankee Rowe and YAEC's consequent mahility to meet its
own contractual obligation to produce electricity from Yankee Rowe for the full
term of the plant's operating anticipated life raises a reasonable inference that
the Purchaser /Comwners will not meet their obligations; and (iv) experience at
other nuclear facilities such as those of the Washingan Public Power Supply
System ("WPPSS") shows that cance!!ation of a project may have a devastating
effect on nuclear financing contracts. See Appeal at 31-32.-

I. ABILITY OF PURCllASER/CO-OWNERS TO FUND DECOMMtSSIONING

We find (as did the Board) that the first of these four arguments is insufficient
for acceptance of Contention C. Petitioners' argument regarding the absence of
an ironclad funding guarantee is based on a misreading of our decommissioning,

funding regulation. That regulation was intended only to require " reasonable
assurance of funds for decommissioning," not an absolute guarantee of such
funds.- Id. at 24.031 (emphasis added). See also id. at 24,034 (the funding
methods listed in the rule are adequate, given "the unlikely nature of the various

,

events and the cost and practicality of providing more absolute assurance by
certain methods"). 'ndeed, in the case of prematurely shutdown reactors like
Yankee Rowe, our rules provide that "the collection period for any shortfall of
funds" may be assessed on a " case-by-case basis taking into account the specific
financial situation of each licensee." 10 C.F.R. 6 50.82(a). 'Ihis rule obviously
does not contemplate the sort of ironclad guarantee that Petitioners envision.

Moreover, as we have stressed throughout this opinion, our Contention Rule
(10 C.F.R. 6 2.714) places an initial burden on Petitioners to come forward
with reasonably precise claims rooted in fact, documents, or expert opinion in
order to proceed past the initial stage and toward a hearing. On their face, the
Power Contracts commit YAEC's Purchaser /Co-owners to full decommissioning
funding. Petitioners say that the Power Contracts are nonetheless insufficient to
provide reasonable assurance of decommissioning funding, but Petitioners offer
no contract language, case law, or expert opinion justifying their view. Instead,
they merely argue, based primarily on the prior (and now resolved) bankruptcy

D As presended on appeal. dds second ugunent included coly the portion peccedsng the parenthews. Howewr.
we have reviewed l'etitioners' earher iterations of the ugumera and have mided the parentheocal language to
reflect our understanding of its intended reanmg

262

1

_



- . .~ . . - . . . . - - .. . - -- -

m

4

- , , .

of PSCNH, that the YAEC plan may not be fully funded because of possible
'

-contract breaches. Petitioners not 'only offer no supporting evidence for their
conjecture, but they also ignore the fact that PSCNH continued payments to

; ~

. Yankee while under bankruptcy protection. See Yankee Atomic Electric Co., ,

L Op. No. 390; 67 FERC 161,318,1994 WL 270437 (F.E.R.C.) at *17 (1994).
' We conclude that, Petitioners' conclusory fears of contract breach do not

justify a challenge to the reasonable assurance providel in the Power Contracts.
,

- Our conclusion is reinforced by a look at rate proi.aciings conducted by our
'

sister federal agency, the FERC, which recently studied the decommissioning
; funding issue at Yankee Rowe in some depth. The FERC concluded that the i
- Yankee Rowe decommissioning contracts were. binding and would require full
. ; decommissioning funding.. An understanding of the FERC conclusions requires - i

a digression of some length.
The FERC has repeatedly found that the Purchaser /Co-owners of YAEC are

obligated under their Power Contracts to pay for the entire costs of decommis-
'sioning Yankee Rowe.24 We have reviewed the Power Contracts and agree with

,

. the FERC's reading of their language.' We rdy specifically on sections 2 and 6
- of the Power Contracts' composite conformed version, which state, respectively,
- that

the applicable' provisions of this contract shall continue in effect after any termination
hereof to the extent necessary (i) to complete the billings and paymems required hereunder !,

: with respect to the Customer's obligation to pay its power percentage of the full cost of - !
. decommissioning the plant ,

'

|

[T]he custorner will pay !'M e an amount equal to the Custoner's power percentage of the j
total cost of service , 'Ir ' total cost of service" . shall[includel Yankee's opersing i,

,

[Olperating expenses shall include 6 . (iv) costs incurred in connection.expernes.
with decommissioning the plant, including (a) the direct and indirect costs of operating,

.;.

j

maintaining, or dismantling the spent fuel storage facilities and other plant facilities aner
'

the cessation of electricity productico and (b) the accruals to any reserve established by
Yankee's board of directors to provide for pt'ysical decommissioning of the plant over the
estimated remaining useful life of the plant. provided, however, that if s decision is made to ,

cease electricity production at the plant prior to July 9,2000, then the accruals to the reserve
. referred to in clause (b) shall be made over a period extending to July 9,2000.25

IL

24 ,e Ndes Aiemk Oscinc Co.,7l IERC16tJ00,1995 WL 308632 (F E R C) at *l (1995); Yadre Atomic3
Merrrk Ce, op. No. 390,67 ITRC 161.318,1994 wL 270437 (F E.R.C.) at *2, *3. *I8 (1994); rudec Asomk

'
,

D,itnc Ca. op No. 285. 40 f1RC 168,372.1987 WL i18205 (F E.R C) as *8, *19.21 (1987). See sha Temn
of Norwerd y, federal farrgy Regufurorr Cammir. rum. No. 94-1710. slip op. at 7 8,1415 (D C. Cir. April 9, ,

1996). Wakre Asnmic Sectrk Co., 63 FIRC 163.001, l993 wL 390545 (F.E.R C) as *23 ( AtJ, frutial Decision.
1993). |

*

25 Composte Confunned Copy of Power Contruct, submined as YAEC's Exhibit No. YA 102 in support or '

YAliC's 1/31/95 rute apphcanon in FERC Docket No. ER-95-8E000. at 3. 5-6. '
.;

i
,
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Although Petitioners correctly point out that the mere obligation to pay
does not ensure the actual payment, we find no reason to conclude that the
Purchaser /Co-owners will shirk their decommissioning obligations, Indeed, the
evidence supports the contrary conclusion. We initially note that, pursuant to a
FERC-approved 1992 settlement of a rate proceeding, YAEC is " contractually
guaranteed recovery" of $235 million in decommissioning costs.26 The FERC
has authorized YAEC's Purchaser /Co-owners to pass through this entire amount

and, with the exception of one small customer,28 thoseto their own customers 27
customers have agreed to pay the pass-through amounts. Those obligations
cannot be overruled by state public service commissions, so the $235 million in
payments to YAEC are essentially guaranteed 29

The FERC rejected the argument (similar to that proffered by Petitioners in the
instant proceeding) that the increase in decommissioning costs (to $235 million)
will increase the possibility of default by one or more of the Purchaser /Co-
owners, The FERC reasoned that the Co-owners are entitled to pass the cost of
purchased power through to their own customers and that this reimbursement of
costs would result in the Co-owners paying the FERC-approved rate to Yankee
rather than defaulting on their obligation and losing their investment in the

; Yankee Rowe facility" We agree that it is unlikely that a financially troubled

26 raise (nak Untric Co, op No 390,67 IIRC 161,318,1994 WL 270437 (F E R C) at '87 (1994). on
December 17,1992, Yankee hied with the ITRC a settlement to which all parues except one to a i ERC electnc rate
proceeding had mEreed As to the comenung parues, the wttlement authorued Yankee to collect decommissioning
funds based on a ennt esunate of s235 rrulhon (e compared with Yankee's proponed decomnumomng enomate
ref s247.8 nullion in 1992 dollars). /d at *4 and a 19, runAre Armnic Uccinc Co,65 FERC 163,001,1993 WL
390545 (F E R C) at *3 (Ali Imtial Decismo,1993). The Comnuuion approved the settlement in opinion No.
390, supra
21 A4 previously noted, the F ERC considern decommmiomng expenws to be a business expense for which uuhues
are enutled to reimbursement frc.rn their ratepayers, IIRC Trunt Fund Guidelines,60 Fed. Reg. 34.109, 34,117 .

Oune 30,1995). 1

2sThe customer, the Town of Norwoul, Mas, pays only 0 413% of YAEC's cost of service runkte Alumic
Uranc Co4 6s IIRC 163.001,1993 WL 340545 (F E R C ) ( AU, imual Decision 1993) at 'l, *3, *4, *8,
* l7, *ll, *20 *26, *27, *29. *31.aff'd in relevant pun, op. No. 390. 67 iLRC 161,318,19M WL 270437

- (F E R C), tra's draint op No. 390 A,68 ILRC 161,341994 WL SIM%9 (F E R C)(1994), rev'd on other
groundr sub wm Town of Norwood v Federal Energy Reptarory Commhuon, No 94-1710,(D C C r. Aptd 9,
1996), FSAR as p 5012,15012 (rev. 6N5), attached to licenwe's Answer to Pennon to Intervene, deed Dec.

,

15, 1993..
;

" raise Ahunu Brv tric Co.. op. No. 390,67 FERC 161,318,1994 WL 2704 37 (FI R C) at 'l8 (1994)("the |
recmery pernutted through the Comrrunnion's approval of tie settlement and in this opinion ami order cannot be
twred by nies regulators") See who rankar Aromu Untrac Co., op. No 390. A. 68 ITRC 161,3% 1994 WL .'
518%9 (F E R C) at *6 (1994) (ruhng that a customer of one of YAEC's Purchmer/Co-owners "can reasonably )
be requued to bear, through pass-through in rates of (the Co-owner's| cosa, the risks and cmts awriated wnh
the premature shutdown of the Howe plant").
* rankie Atomic Unrne Co. op, No. 390,67 ITRC 161,318,1994 WL 270437 (FER CJ at n.ll3 (1994), I

stesng that *lwlhsle it is pomble that the PurchanerpCo-ownerls could defaitt on their contractual obhgauons by I
I chmcc, or through hankruptcy, we hnd the posatbihty remote for the reasons enuncided by Trial Statr"(emphasis I

edited, refernng wnh approval to FERC staff's arguments which were desenbed at 'l6 and which we paraphrase
in the tent assocised with this footnote) See ahn rette Ammic Urctnc Co-, op. No. 285-A,43 FIRC 161,232,
1988 WL 244955 (F t. R.C ) at *6 (1981t) Othe 14thhood of a purchmerWo ownerj defauhmg on its obligauon i

is mmimar")(emphman adled) l

|
|

l
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' PurchaserK + ner would default and thereby lose the opportunity to pass
through to its m a customers so large a debt,

Regarding the decommissioning costs in excess of $235 million, the Power
,

Contract imposes a general obligation on each Purchaser /Co-owner to pay its
pro rata percentage of the plant's full decommissioning costs." IWitioners
have offered us no reason to conclude that any of the Purchaser /Co-owners will
default on this pro rata payment obligation, Indeed, as indicated below, all
Indications point to a contrary conclusion.

In the following discussion, the fliRC further determined that YAEC's overall
business and financial risks (including the risk of Purchaser /Co-owner default)
have decreased as a result of hhutting down the Yankee Rowe facility:

Business Risk [u j

We find that Yankee's business risk has certainly not increased. As [FERC] Trial
Staff notes , , the Purchaser [Co. owner]s have no more incennve to default now,

. than they did before. The Purchaser [Co-ownerls would, in fact, be better served by
necting their contractual obhgations and passing the cost through to their customers, thereby
rnaintaining their investnmnt in Yankee, rather than defaulting arw! losing their snvestnent.
Furtherrrx>re, there is no evidence that any of the Purchaser [Cr-ownerjs are in financial

- difficulty, ihmever,if a Purchaser [Co-ownerj were to enter bankruptcy, as was the case with
Public Service Company of New flampshire (who, we note, continued payments to Yankee
whde under bankruptcy prolection),[M j the trustee could better protect the estate of the
Purchaser [/Co<mner) by fulfilhng its contractual obligations and maintaimng its investment
in Yankee, rather than defauhing and losing the bankrupt Purcimert/Co ownerj's investnrnt.
Penally, given the incentive for Purchaser [/Co-ownerls to avoid default, and the fact that all
Purchaser [Co ownerJs of Yankee operate in New England, and thus generally face the same

; competteive pressures, we are unconvinced that competinve pressures would induce any
particular 15rchaser[Co-owner) to default on its payment obligarica

Now that the [ Federal Energy Regulatory] Conumssion has approved the settlement
and issued this Opinion and Order, regulatory and competitive preswres becorne non-
factors; the recovery of the Purchaser [ Coa)wnerls' invewtment and of the costs that ihm
from maintaining the Rowe plant untd decommissioning occurs, and also of the costs of
deconunissioning the Rowe plant, are now largely assured (M ) Moreover, the recovery

H Cornguim Confurned Copy of Power Contrart, I LRC Lhict No. I:R 95-8154X)0. Yankee Eshahis YA 102
tsuteniued March it. IW5) at 312 See aho kl at 5-616 (obhgalmg each PurchanerK:* owner to pay its power
perreraage of "operaung espenses" - a ternt that enclu&s all costs incuned in connecuan with deconessorung
tim plant).
M Ttw fl RC dehnes "tumnas tuk" as % nsk amcised with dmng bunness generally, such as changing
econonus conshuons, changing industry combtmus, and changing npersing condsuons " NnAst Atomic fltcfrac
Co., 65 i LRC 163.001,1991 WL N0545 (F E R CJ as *22 ( AL), Imuel Decision, iWit
M We me that Pubhc Service Company of New H.mgnture enwrged from bankruptcy dvee years ago (we NaAre
Atomic lintric Co ,65 iiRC 16MX)l, t991 WL 390545 (F ILR C.) at *24 (At) Insual Decision, IW3)), and that
Itutioswrs have given us no reason to question that parucular uuhty's current stuhry to meet its decomrmssiomng
cut obhgaucas under us power Contract.
M Tim quahfying term ("t.vgely")in the ILRC's statenwns that YA! C's recovery of ils &commswoning costs
was *now hegely ansured" was evidently intendrd to reflect stw fact that tie ITRC had demed without prejudice

(Consmurd)
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permitted through the Commission's approval of the settlement and in this Opinion and
Order cannot be barred by state regttlators.

Thus, the risk associated with the Rowe plant, and in particular the regulatory nsk of rate
approval for the collection of adequate funds for decommissioning and the risk of actually
decommissioning the Rowe plant, are at least no higher than, and are, in fxt, lower than
before the shutdown.

Financial Riski'8 )

While Yankee was subject to financial risk as a result of the shutdown of the Rowe plant,
that risk has similarly been eliminated with the approval of cle settlement and the issuance of
this Opinion and Order. In addition, Yankee witness Tracy testified that Moody's viewed the
regulatory treatnent of the settlement with the Purchaser {/Co ownerls as a positive result.

~
The parties also do not dispute that Yankee's day-to-day operating risk and the related
financial risk have declined since the shutdown of the plant and approval of the settlement,
respectively. Nor are we convinced that Yankee's decommissioning risk has replaced its day.
to-day operatmg risk; in the past. Yankee faced both decommissioning risk and day-to-day
operating risk, and, at a minimum, it no longer faces the latter.

Op. No. 390 at *17-18 (footnotes omitted).
Notably the FERC in issuing the ruling quoted above, expressly reversed

an ALJ conclusion that YAEC's shutdown of Yankee Rowe increased YAEC's
business and financial risks due to such factors as the risk of further increases in
decommissioning costs, the risk of default by one or more Purchaser /Co-owners
due either to bankruptcy or to the fact that Yankee Rowe is no longer providing
power, doubts as to DOE's ability to accept spent fuel in 1998, and doubts as
to the availability of an LLRW disposal site - all factors cited by Petitioners in
our own proceeding. See rankee Atomic Electric Co.,65 FERC 63,001, 1993
WL 390545 (F.E.R.C.) at *23-25 (ALJ, Initial Decision,1993).

Moreover, the FERC, by recently approving YAEC's December 29, 1995
settlement, has authorii.ed YAEC to collect from the Purchaser /Co-owners all
estimated decommissioning costs (including site restoration expenses, see note
34, supra), tsp fo $306.4 million Under Supreme Court precedent, those26

Purchaser /Co-owners would appear to have a similar right to pass through those

YAICs request to recover sta expected site restoratian costs (totaling about $12 nulhon). see NnAre Arauc
Darne Co. op Na 390. 67 IIRC 161.318.1994 WL 270437 (F E R CJ at n 48 (1994E The quahned nature
of i ERC's st.nenens now appears outdated. YAEC in:ludeJ a site restorsuon cost emennaie in its revised cost
hgure of $368 8 nulhon which YAl C subnutted to II.RC in Docket No. ER-95-835.(XX) (Ace Enker Atomic
Denne Ca. 71 IIRC 161.2tX).1995 WL 308632 (F E R C ) at *l.2 (1995)), and also in the Decenter 29.1995
settienent of that rate proceedang (approved by 11RC leth r order d.ned Apnl 10.1996) |
"The IIRC dehnes "hnancial risk" as "the nsk incurred by uung debt capital wtuch entails taking on a hied '

obhgation to pay interest on ttwt debt" runAce Armuc Gennc Ca. 65 FERC 163.00I.1993 wL 390545
(F E R C.) at *22 (AlJ. Intual Decesson 1993). '

3'In YAEC's Decen6er 29,1995 offer of settlenent in an (UtC rate proceeding, the Licensee revised its $368 8
nuthon decommiaioning cost esunwte (of Mach 31.1995) downward to $306 4 milhon (in 1995 dollars), based
on both the reopening of the Ilsnwell llRW dnpoul facihty on July I.1995, and on the anurnption that Barn *cil

(Contmurd)
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costs to their own customers. See Mississippi Power andLight Co. v. Mississippi,
487 U.S. 354,370-74 (1988) (ruling that states may not bar regulated utilities
from passing through to retail customers FERC-mandated wholesale rates and
that the Supremacy Clause compels the states to permit such utilities to recover
as a reasonable operating expense any costs incurred as a result of paying a
FERC-determined wholesale rate for a FERC-mandated allocation of power).
Mississippi Power and light Co. suggests that YAEC's Purchaser /Co-owners
are entitled to pass through to their own customers the cost of purchased power
- including decommissioning costs. Such a situation would remove virtually
all remaining risk that a Purchaser /Co-owner would default on its obligation to
pay its pro rata share of decommissioning expenses,

11. OTilER ARGUMENTS

Petitioners' second argument complains that YAEC has failed to provide
information on any funding sources other than the Power Contracts - specif-
ically, the tax loss carrybacks and the earnings realized from investment of -

the Purchaser /Co-owners' contributions to the trust fund, liowever, given that
YAEC has provided sufficient proof that its Purchaser /Co-owners are obligated
under the Power Contracts to pay all decommissioning costs, and given Peti-
tioners' failure to demonstrate any likelihood that any Purchaser /Co-owner will
default on that obligation, we need not rely on these other two sources ofincome
in rejecting Petitioners' Contention C, and the Licer. ;'s alleged omission of
specific details as to these two sources of income is corr quently of no moment.

We reject Petitioners' third argument (that the Purcht r/Co-owners will not
meet their obligations) on the same grounds upon which we relied in rejecting
Petitioners' first argument. Moreover, the third argument is mere speculation,
and therefore insufficient to merit further consideration. See generally Rancho
Seco, CLI-93-3,37 NRC at 145-46 (rejecting contentions in a decommissioning
proceeding as too speculative).

Finally, we reject Petitioners' fourth argument (regarding WPPSS) on the
grounds that they have shown no logical relationship between the WPPSS
situation and that at Yankee Rowe and have therefore failed to demonstrate
the relevance of their argument to this case. Id.

or some other t.LRW du,pmal rehty would he available to YALC for the dwauon or na decomnunioning
actnmet See offer of sendement. dated Dec. 29.1995 m FERC Ducket Na FR.95-8M 000, at 4,5, approved
by flRC letter order dated Aprd 10,1996.

267

.



. . - _ . .. . - - . . - . . - _ . -

i

:

!

,

4. Contention D: The Decommissioning Plan Fails to include Measures
Necessary to Ensure That Workers and the Public Are Adequately
Protectedfrom Health Damage Caused by the Excessive Radiation
Doses They Received During the Unlawful CRP'

Petitioners in Contention D complained that YAEC had begun the CRP
" unlawful [ly]" and "in violation of 10 C.F.R. 6 20.1101"(Petition to Intervene -

at 27) without considering decommissioning alternatives that would minimize
radiation doses to workers and the public, such as a 30-year SAFSTOR period.
Petitioners further complained that the Commission's approval of the CRP was ;

unlawful because the NRC had refused to provide an opportunity for a hearing
on the CRP or other aspect of the decommissioning plan. Petitioners claimed
that, as a result of these unlawful activitics, the workers and the public have
received doses far above those reasonably achievable.

Specifically, Petitioners pointed to YAEC's estimate that the total occupa-
tional exposure for the CRP would be 350-400 person rem. Petitioners placed

'

this level in the following three contexts: (1)it far exceeds the 181 person-rem
estimate that .'he Commission projected for the entire decommissioning of the

' Yankee Rowe facility following a 30-year SAFSTOR period; (2) it constitutes
,

up to 80% of the 513 person-rem estimate that the Commission projected for i
,

the entire decommissioning of this facility under the DECON alternative;" (3)
it corresponds to 0.31.2 additional latent cancer fatalities plus an equivalent
number of health and genetic effects.

Ibr relief, Petitioners asked that YAEC be ordered both to commission
an independent study of cancer incidence and mortality in the Yankee Rowe
facility's effluent pathway and to establish a fund for the treatment of cancers
that are caused by radiation exposures during the CRP. Such relief, according to
Petitioners, would constitute a prospective remedy appropriate to this proceeding

,

(as opposed to the section 2.206 proceeding referenced by the Commission |

in CLI-96-1). Th at 163,165. They analogized the Yankee Rowe facility's
contamination of the environment and people to a spill that cannot be cleaned up
completely and for which the Commission has, in section 50.75(g)(1), provided

~ for monitoring and protection. Tr. at 163-64.
The Commission in CLI-96-1 addressed this contention as follows: )

|

To the extent that the contention alleges that YAEC has violated NRC regulations, those
allegations are nmre properly the subject of separate enforcement action The focus of this )
proceeding is prospectne ordy -the future decomnussioning of the remamder of the facthty '

under the proposed decommissioning plan.

"Refemng to NUREG/CR-OlM. " Technology. Safety and Costs of Decomnusuorung a Reference Pressurized
water Reactor Power Stauen." Addendum at 2-4 (Table 212h Battelle Pacific Norttrwent laboratory (Aug 1979)
(on wtuch the gel $ relied, at p 4-21. ref 2A appended as Attachnent 1I to Petitmn to intervene,
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43 NRC at 9. The Board considered this guidance dispositive of Contention D
and, accordingly, rejected it. LBP-96-2,43 NRC at 85.

On appeal, Petitioners reiterate their arguments and contend again that they
seek prospective rather than retrospective relief. Appeal at 32-33. We reject
Petitioners' arguments for two reasons.

First, they cite no authority supporting their novel prayer for relief. Although
the Commission has a general responsibility t > ensure that decommissioning
operations do not jeopardize public health and safety, no statute or regulation
grants the Commission authority to require the Licensee to pay (in effect) .
compensatory damages to private individuals.

Second, the activities completed under the now-concluded CRP are beyond
the scope of this proceeding, which deals solely with the propriety of YAEC's
decommissioning plan and its future decommissioning activities. Insofar as
Petitioners contend that YAEC's alleged regulatory violations call for NRC
enforcement action, agency rules provide a procedural mechanism for requesting
such relief. See, e.g.,10 C.F.R. Q 2.206.

5. Contention E: The NRC Staff Violated NEl% by Failing to Prepare a
Supplemental EISfor the Decommissioning of Yankee Rowe

In Contention E. Petitioners argued that NEPA requires the Commission to
prepare a Supplemental EIS ("SEIS") to address the significant environmental
impacts that are specific to Yankee Rowe and were not addressed in the GEIS
that the Commission prepared in 1988 in support of its Final Decommissioning
Rule,'' and to address assumptions that were relied on in the GEIS but are in- i

valid for the Yankee Rowe facility. According to Petitioners, this requirement is
applicable because the Cornmission's approval of the Yankee Rowe decommis-
sioning plan constitutes a " major federal action significantly affecting t1e quality
of the human environment." NEPA i 102(2)(C),42 U.S.C. 6 4332(2)(CL

'the standard for issuing an SEIS is set forth in 10 C.F.R. 551.92: There
must be either substantial changes in the proposed action that are relevam to
environmental concerns, or significant new circumstances or information relevasit
to environmental concerns and bearing on the proposed action or its impaces.
Petitioners proffered five bases in support of this contention, the following f>ur

Iof which are still at issue in this appeal."

M See NtfREG-oSA6," Final Generw Environnental impact Steernem on Lkcomminirnung of Nucles Facihues"
,

(August 1988). Final Rule. " General Requtrenrnts for Decomnussioning Nuclear hcilsoes." 53 led Reg 24,018 i
Oune 27 1988L I

N
in the baus thw Peuunners did not raine on appeal. they relied on a Sandia Nauonal Laboratories report to argue

|
that transpostauon of (1RW poacs the nsk of a trannporteion accident involving a long-durauon high-temperature

j
hre that nrits the plasue reun and vaporizes the rahoacuve hquid contained within the ion enctuange remn rnarns '

the is nused with &c t1RW.
3

|
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a. Decommissioning Financing

Petitioners claim that the GEIS failed to consider the environmental impacts
of potentially inadequate decommissioning financing for prematurely shutdown ,

reactors such as Yankee Rowe. The Board in LBP-96-2 rejected this basis, i

noting that the GEIS didin fact include a discussion of the problem ofinadequate
funding (citing GEIS at pp. 2-14 to 2-20). The Board also concluded that, under
the guidance offered by the Commission regarding Contention C, Petitioners
have not provided a sufficient basis to question the adequacy of funding for
Yankee Rowe's decommissioning and therefore "have not provided any material
factual or legal dispute regarding the need for additional discussion on this topic
in an SEIS for Yankee Rowe." LDP-96-2,43 NRC at 83-84.

The Board ruled correctly. The GEIS did in fact consider the situation of
a plant being decommissioned prior to the full funding of its decommissioning
a.ccount. GEIS at p. 2-15,13:

. The weakness of the sinking fund approach is that in the event of prenuture closing of a
~ facihty the deconunissioning fund would be insuf6cient. Therefore the sinking fund would
have to be supplemented by insurance or surety bonds, or letters or lines of credd or other
guarantee rnethods.

Petitioners have pointed to no factors that were not already considered in the
GEIS and that are peculiar to the Yankee Rowe facility (other than Petitioners'
concerns about the Power Contracts, discussed and dismissed above). Finally, we

reject Petitioners' argument on the same grounds as we rejected their Contention
C (see pp. 258-67, supra).

b. Occupational Dose Estimate

According to Petitioners, the NRC Staff erroneously asserted in the EA that
YAEC's occupational dose estimate is within the range that the GEIS evaluated
and found acceptable. Petitioners argued to the Licensing Board that this claim
is flawed because Staff failed to " scale" the acceptable dose level downward
to reflect the small size of the Yankee Rowe plant (185 MWe) as compared to
the size of the rnodel plant considered in the GEIS (1175 MWe). According
to Petitioners, the projected occupational doses for Yankee Rowe exceed the
decommissioning doses that were anticipated for Yankee Rowe in an NRC study
on which the GEIS relied.
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'In support of this basis, Petitioners proffered two arguments: 'Ihey pointed<

out the discrepancies in YAEC's various occupational dose estimates (755,*
744,'' and 350-40042 person-rem), and they claimed that the EA erroneously
compared YAEC's estimate of 755 person-rem with the GEIS's estimated dose
level of 1215 person-rem for the DECON decommissioning of a generie 1175-
MWe pressurized water reactor. According to Petitioners, Staff should have

'instead compared YAEC's estimate with the 513 person-ren estimate that had
been calculated specifically for the decommissioning of Yankee Rowe in a 1979
NUREG document on which the GEIS relied.4' Petitioners concluded that an |

SEIS is required to evaluate these previously unexamined impacts.
'Ihe Board rejected the first of Petitioners' two arguments on the grounds

that the 350400 person-tem estimate from June 1993 has been superseded by a
more-recent (1995) estimate of 160 person-rerr, (FSAR at pp. 507-4 and 507-15)
and that Petitioners have presented no evidence to show that this latter estimate is

-incorrect. Consequently, the Board reasoned, Petitioners have failed to establish
any disputed material issue warranting further litigation. LBP-96-2,43 NRC at
87.

'ihe Board, in rejecting Petitioners' second argument, determined that the
GEIS's assessment of the impacts of occupational exposure was based on a
comparison of the impacts of exposure during decommissioning with the impact
of exposure during operation of the facility and that the GEIS concluded that '

the former impacts were acceptable. 'lhe Board concluded that Petitioners had
neither challenged the substance of the GEIS's conclusion in this regard nor
attempted to show that such a comparison for Yankee Powe would yield a
different result. LBP-96-2,43 NRC at 88.*4

On appeal, Petitioners interpret the Board's response to their first argument as
a finding that the difference between the 1993 dose estimate of 350-400 person-

"

rem for the CRP and the decommissioning plan's more recent CRP estimate

* YAEC's Detember 14.1994 esumaten of de due for the enure decomnuniomng process over ttw 14 year
penad or Jure 1991 to 2txa Sce EA at 22. IVuiion to inervene at 32. Penuoners' Appeal Brtef at 11, ticemee's
Answer to 5%unen to intervene, dated Dec. 18.1995, at 25 n 74
4' YAlre 1995 enumated &ne for dw enure deconmunioning proccu $ce isAR m 507 3 to 507-4. 50715
frable 507 i); litibon to Imertene at 32. Ituuoners' Reply to Licemer's and Stafr's Respomes to the Petstion
in intervene, dated Dec. 24.1995, at 18 n 41; Petniorers' Appeal Bnef at l!.
42 YAlfs June 1993 prehnunny esurnate of the dwage for dw CRP dunng de project's espected twt > year
duration (1993-1995) 14uct from J K Tturyer. YAIC to M finirule. NRC. at 2 (June 17,1993) (it is unclear
frorn die record whether the 3M 400 perwn rem figure was intemled to enumme donc dunng only 3%se I of the
CRP project or dunng bmh 1%ses 1 and 11)
43 Arfarnas s.> NUR0G/CR OlX\ " Technology. Safety and Costs of Decomnuuiomng a Reference Preuunzed
Water Rearmt Power Stauon " A&lendum m 2 4 (Tabk 2.12) Battelle Pacdc Northwest Laboratory (Aug.1979)
(on wSrch ttw Gels relied, at p. 4 21 rer 2)- Attahment il to Itution m Intervene
'4 kegar&ng a related argument, de floard adnuwirdged Petiuoness' argunwn that dw use of annual &me
la e scienuncally invalut nwouxi of aucuing envuornwntal empiects. However, the Board concluded that de
occupetumal esposure resutung from decomnusamnmg wd! he fa less than the esposure dunng facchty operalma
- regardless of whether viewed in lernu of annual dose or total &me, t.BP-96-2,41 NRC a 88 n.23.
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of 160 person-rem is " inconsequential." Petitioners assert that "such a large
discrepancy canriot be explained away by merely claiming to correct it." Appeal
at 36. Petitioners aho argue on appeal that " dose records submitted by YAEC

,

. and the NRC Staff for the CRP and YAEC's current activities show that, in fact,
the radittion doses caused [by] YAEC's decommissioning activities thus far are
far in excess of the doses represented in the decommissioning plan." According
to Petitioners, these showings raise a sufficient factual and legal basis to justify ,

admission of Contention E.
We fail to see the significance of Petitioners * cursory assertion that Staff and

YAEC have proffered inconsistent representations about decommissioning dose
levels. Petitioners on appeal fail both to identify the inconsistent representations
about which they are concerned and to describe those concerns. See Curators
of the University of Missouri, CLI-95-1,41 NRC 71,132 n.81 (1995); Public
Service Co. of Oklahoma (Black Fox Station, Units I and 2), ALAB-573,10
NRC 775,786-87 (1979). We already have found the remainder of Petitioners'
argument - that "new" dose information raises a question whether excessive
occupational dose will be incurred at Yankee Rowe - worthy of further scrutiny
by the Board. See pp. 254 55, supra. If Petitioners can substantiate that
argument on remand, they are free to pursue it on NEPA, as well as ALARA,

. grounds.
Petitioners also challenge the Board's rejection of their " scaling" argument.

They characterize the Board's decision as " appear [ing] to concede" the appro-
priateness of scaling but then finding that doses are acceptable because they
fall within the range of doses experienced during plant operation. Petitioners
respond that the actual decommissioning dose amount is unknown and that the
record is filled with inconsistent representations by YAEC and the Staff. Accord-
ing to Petitioners, these factors undermine the Board's dismissal of Contention
E. Appeal at 37 n.11.

We reject these arguments for two reasons. First, Petitioners' argument that
Staff improperly failed to " scale down" the occupational dose estimates to
reflect the smaller size (185 MWe) of the Yankee Rowe plant fails to take into'

account the reason why the GEIS found acceptable a 1215 person-rem total
estimated dose for decommissioning a 1175-MWe pressurized water reactor.
This acceptability was not based on dose per megawatt of capacity, as Petitioners
apparently suppose, but was premised instead on the fact that the 1215 person-
rem dose estimate compared favorably on an annual basis (279 person rem / year
for the 4-year DECON period in the case of the GEIS's reference ll75-MWe
plant) with the annual occupational radiation doses (between 550 and 1101
person-rem) seen over the period 1974-1980 from operation, maintenance, and
refueling of PWRs. See GEIS at p.15-1. See also LBP-96-2, 43 NRC at 87
n.21.
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Second. Petitioners have not alleged any facts supporting their assumption
that size has any effect on the decommissioning dose estimates, nor have they
shown why the dose from decommissioning a smaller power plant must be less
than the dose from decommissioning a large plant in order to be acceptable.
We see no necessary correlation between the size of a plant and the dose from
decommissioning that plant. He decommissioning of a larger plant might even
result in less dose than the decommissioning of a smaller plant, depending on
such factors as the difference in the two plants' designs, operating practices,
fuel failures, and contamination levels. Also, Petitioners admit that there is
no specific language in the regulations or the GEIS that would support their
position regarding scaling the dose to fit the size of the plant. Tr. at 61.

c. Cask Droppage Accident

Petitioners claim that the GEIS fails to consider the potential for an accident
involving the dropping of a cask into the spent fuel pit.

He Board responded that this matter is most directly relevant to a possible
future application from YAEC to change Yankee Rowe's Technical Specification i

3.2 (which effectively precludes the Licensee from moving larger multipurpose
canisters over the pool), that any agency action on such an application would
have to be accompanied by an appropriate safety and environmental analysis,
and that such an analysis would then be subject to chrJ!enge at an adjudicatory
hearing. The Board concluded that Petitioners had failed to show that current
rather than future analysis of such a change in the technical specification
has any relevant impact on the approval of YAEC's decommissioning plan,
and that Petitioners have therefore failed to demonstrate any violadon of the
Commission's NEPA responsibilities. LBP-96-2,43 NRC at 90.

Petitioners respond in their appeal that the Commission has an obligation
under NEPA to mitigate significant environmental impacts of proposed licensing
actions; that the health and environmental impacts of decommissioning Yankee
Rowe can be mitigated by selecting the SAFSTOR alternative; and that the cask
drop accident scenario is relevant to any analysis of whether SAFSTOR must be

'employed as such a mitigating measure because the scenario relates to YAEC's
claim that the benefits of speedy decommissioning under DECON outweigh any
benefits under SAFSTOR.

Petitioners go on to argue that YAEC's assumption that it will be able to
complete its decommissioning rests on the feasibility and cost-effectiveness
of its plan to place spent fuel in dry casks for long-term storage, thereby
enabling YAEC to close the spent fuel pit and obtain access to the as-yet-<

undecommissioned remainder of the plant. Petitioners conclude from this line
of reasoning that, to compare DECON and SAFSTOR adequately under NEPA,
the Commission must evaluate the risks and feasibility of the Licensee's proposal

i
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to use d,y cask storage -including the risk of a cask drop accident. Appeal
at 38.

We reject Petitioners' arguments for two reasons. First, Petitioners fail to
demonstrate that risks of exposure from a cask droppage accident (or even
the use of casks) are affected by the Licensee's selection of DECON over
SAFSTOR. Such an accident could occur under either of these decommissioning
options. Second, we agree with the Board that the issue of the risk of a cask
droppage accident is not now ripe, and will not be ripe unless and until YAEC
seeks a license amendment to permit it to remove fuel from the spent fuel
pit. YAEC at this point disclaims any decision to use dry storage casks." As
previously noted, if YAEC ultimately adopts the dry cask storage option, it will
have to follow the proper licensing procedure.

d. Improper Consideration of Early Site Release

Petitioners point out that NEPA requires the agency to consider alternatives
that could mitigate the adverse impacts of a proposed action, and that the
Commission's implemer. ting regulations require a draft EIS that includes an
analysis that

considers and balances the environnrntal and other effects of the proposed action and the
alternatives available for reducing or avoiding adverse environnental and other effects, as
well as the environmental. economic. technical and other benefits of the proposed action.

10 C.F.R 0 51.71(d).
According to Petitioners, the GEIS's balancing c:( the advaraages of DECON

and SAFSTOR for plants in general fails to reflect the advantaps of DECON
and SAFSTOR for Yankee Rowe in particular. Petitioners refer i=1 to their
earlier contentions A(1) and B(2)(a) that the use of the DECON alternative will
not result in an early release of the facility for unrestricted use. Petitioners
estimate that Yankee Rowe's spent fuel will remain on site for at least 30 more
years. They conclude that the consequent absence of any early release under
DECON swings the balance in favor of SAFSTOR. According to Petitioners,
this swing in the balance necessitates the preparation of an SEIS.

He Board rejected this basis on the ground that Petitioners have failed to
satisfy the requirement of 10 C.F.R. 5 51.92(a)(2) to show "significant new cir-
cumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts." The Board pointed out that the GEIS
already contains an analysis of the environmental impacts of the SAFSTOR

"3n p 257 & note 16. q~,
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option in the event that a longer storage period for HLRW becomes necessary."
He Board also noted that, although the argument is couched in terms of NEPA
compliance, it is essentially just another challenge to the Licensee's choice of

. DECON instead of SAFSTOR. The Board concluded that such a challenge does
not produce a litigable NEPA issue, absent a showing grounded in dose estimates
or other information outside the analytical framework of the GEIS. LBP-96-2,
43 NRC at 91.

Petitioners in their appeal reiterate their argurnent that the GEIS approved
both DECON and SAFSTOR because each option balanced the level of exposure
with the speed with which the site would be released, but that this balance
is inapplicable to Yankee Rowe. According to Petitioners, this is due to
DOE's apparent inability to open a HLRW repository in the near future and
the consequent need for YAEC to retain the spent fuel on site for at least
30 more years. Petitioners assert : hat such retention will preclude the early
release of the site and thereby alters drastically DECON's expected " balance"
of greater dose with early site release. Accordingly, argue Petitioners, an
SEIS is necessary to examine both this change in balance and the health and
environmental advantages of SAFSTOR. Appeal at 38-39.

Petitioners essentially construct their argument around the following syllo-
gism: (1) the GEIS found DECON acceptable only because the site would be
available for unrestricted use sooner rather than later; (2) a licensee must remove

the spent fuel from the site before releasing a site for unrestricted use; (3) as
YAEC does not propose, or cannot accomplish, an early removal of spent fuel,
DECON is inappropriate as to the Yankee Rowe site. We find problems with
both the first and second prong of this syllogism.

Regarding the first prong, the GEIS's approval of DECON was not premised '

solely on the early availability of the site. The first prong ignores the following j

other benefits of DECON cited in the GEIS- |

1

o .cediabilnj of a wcA force highly knowledgeable about the facility and the
chmination oW nud for long-term security, maintenance and surveillance of the
facihty which would be required for the other decommissioning activities. IGEIS )
at p 2 9, sr alm id at p. 211.]

l

l

"The Board rehed specifically on the following dacuuion in the GEIS at p. 4-20
Conuderauon was given to the situauon where, at the end of the reactor operation hfe, it is not

posasble to dispose of waste offute for a knuted penod of nme, but not caceeding 100 years such
a comtraint needs to be accounted for in the decomrnissioning alternauves. Based on an analysis by

j

tBattelle Pacihc Northwest Laboratonesi of the technology, safety and cost comiderauons on selection of i
deconurusuomng ahernauves it is concluded that sArSTok is an acceptably viable ahernative. While i

D0 con and conversion of the spent fuel pool to an independent spent fuel storage pool is certainly a |
possibility for the case where all other radioacave wastes can be removed offsite, there does not appear !

to be any sigmticant safety difference between this ahernauve and SAFSToR and the choice should be a
licenwe deciuon.

LEP42,43 NRC at 91.
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* avoidance of regulatory uncenainty that would result from long-terra retention of
the site. [Id a p 2-111

* lower cost than SAFSTOR. [Id at p. 4-171

Moreover, as already noted, the GEIS also focused on the fact that neither
DECON nor SAFSTOR was expected to result in more than a minor fraction
of the dose from a typical operating plant. NEPA does not require preparation
of an EIS for governmental actions having such a minimal impact.

He second point of the syllogism is also flawed in that it erroneously treats
the entire site as indivisible, assuming that if one square foot had enough residual
activity to preclude its release to the public, then none of the site would be
releasable. According to YAEC, the buildings on the Yankee Rowe site take
up only 10 of the site's 2000 acres, and the spent fuel area takes up only about
one-tenth of an acre. Petitioners have offered no reason why 1990 or 1999.9

. acres should be essentially " held hostage" by the 10 or 0.1 acres with residual
activity.''

In addition to their syllogistic argument, Petitioners also disagree with the
Board's statement that the GEIS actually assessed the potential impact of longer-
term onsite storage of spent fuel. Pointing to the statement in the GEIS
that " consideration was given" to situations "where, at the end of the reactor
operation life, it is not possible to dispose of waste offsite for a limited period
of time, but not exceeding 100 years," Petitioners assert that "it is not at all
clear what that ' consideration' amounted to." They similarly poir.1 to the use of
the word " appear" in the GEIS's following statement:

While DECON arul conversion of the spent fuel pool to an independent spent fuel storage
pool is certamly a ponibihty for the case where all other radioactive wastes can be removed
offuse, there does not appear to be any ugnificant saftty difference between this alternative
and SAFSTOR and the choice should be a licensee decision.

ney say that this passage reflects the " superficial [ity]"of the GEIS's conclusion
that the difference between SAFSTOR and DECON under such circumstances
is insignificant. Appeal at 39-40, quoting GEIS at p. 4 20. For these reasons,
Petitioners claim that the Commission must take a hard look at environmental
impacts that it had previously considered unlikely.

We cannot accept Petitioners' second argument. Regardless of their efforts
to find " tentative" words in the GEIS's discussion of prolonged onsite storage
of spent fuel, Petitioners cannot (and do not) gainsay the critical fact that
the GEIS does address that very issue. Consequently, as the Board correctly

''Tte Conmmion recognues that the In acre or n 1 acre figures do not reflect the aldiuonal surroundmg area
needed for an exclusion.iry rane and that these two nunects are therefore slightly smauer than the unreleauble
area (s)
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pointed out, Petitioners have failed to demonstrate the necessary "significant new
circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts." LDP-96-2,43 NRC at 90 (emphasis added).

As we explained earlier in this opinion (at pp. 251-52), the Commission
need not revisit in case-by-case litigation matters resolved generically in prior
rulemakings, including NEPA matters. See Kelley v, Selin, 42 F.3d at 1519-
20. If parties believe that the agency's prior generic review reached the wrong
conclusions, the proper remedy is a petition for rulemaking, not a litigation
contention challenging the basis for a Commission rule.

IV. CONCLUSION

For the reasons set forth above, the Commission grants in part and denies
in part Petitioners' appeal, rejects YAEC's arguments regarding standing, and
remands for the Board's further consideration the questions whether Petitioners'
new dose argument satisfies the " late-filing" standards in 10 C.F.R. 6 2.714(a)
and whether it provides a sufficient basis for an ALARA or NEPA challenge
to YAEC's choice of a decommissioning alternative. See pp. 254-55, 271-72,
supra, if a final decision on remand cannot be reached by July 31,1996, the
Board shall establish a fresh expedited schedule and refer it to the Commission
for approval.

It is so ORDERED.

For the Commission

JOl{N C. IlOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 18th day of June 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
|
|

Before Administrative Ji. ges:'

,

G. Paul Bollwerk, Ill, Chairman
Dr. Charles N. Kolber
Dr. Richard F. Foster

1

In the Matter of Docket Nos. 030-05373-EA
030-32163-EA

(ASLBP No. 96-714-02-EA)
(EA 96-085)

(Order Suspending Byproduct
Material License Nos.

29-09814-01 and 29-09814-02)
EASTERN TESTING AND

INSPECTION, INC. June 11,1996

I

Ruling on a joint request by Licensee Eastern Testing and Inspection, Inc., )
and the NRC Staff to approve an agreement settling this license suspension |

enforcement proceeding, the Licensing Board approves the parties' accord and
dismisses the case. 1

l

1
RULES OF PRACTICE: SETTLEMENT OF CONTESTED |

PROCEEDINGS I
:

As is true with court ;;oceedings requiring ;udicial approval of settlements, I
ser, e.g.. Evans v. /cgD., 475 U.S. 717,727 (1986); JegD. v. Andrus, 899 F.2d i

|153, 758 (9th Cir.1989); In re Warner Communications Sec. Litig., 798 F.2d
. 35,37 (2d Cir.1986), a presiding officer does not have the authority to revise
the parties' settlement agreement without their consent. A presiding officer thus !

must accept or reject the settlement with the provisions proposed by the parties. I
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ENFORCEMENT ACTIONS: SETTLEMENT OF CONTESTED
tPROCCEDINGS (LICENSING BOARD JJRISDICTION)'

LICENSING BOARDS: JURISDICTION (SETTLEMENT OF ,

CONTESTED PROCEEDINGS)
,

RULES OF PRACTICE: SETTLEMENT OF CONTESTED
PROCEEDINGS (Ii: CENSING BOARD JURISDICTION)

When the parties agree to settle an enforcement proceeding, the Licensing |
!Board loses jurisdiction over the settlement agreement once the Board's approval

under 10 C.F.R. 9 2.203 becomes final agency action. See Carolina Power and ;

Light Co. (Shearon liarris Nuclear Power Plant, Units I,2,3, and 4), CLI-80-
12,11 NRC 514,517 (1980); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-726,17 NRC 755,757-58 (1983). Thereafter, '

supervisory authority over such an agreement rests with the Commission. ,

i,

'

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Dismissing Proceeding)

i

Pending before the Board is a joint request by Licensee Eastern Testing and
Inspection, Inc. (ETI), and the NRC Staff to approve an agreement settling <

this case. 'Because we find the settlement agreement consistent with the public |
interest, we approve tbsir accord and terminate this cause. |

At issue in this proceeding is the validity of a March 29,1996 NRC Staff order (
. Inat suspended, effective immediately, two byproduct material licenses held by
ETI. Sec 61 Fed. Reg. i5,836 (1996). The suspended licenses authorized ETI to
possess and use iridium 192 and cobalt-60 in a compatible radiographic exposure
device for performing industrial radiography, and cesium-137 and americium-
241 in specified portable gauga In its March 1996 order, the Staff asserted
that an immediately effective suspension was necessary because of problems
identified during agency inspections and an NRC Office of Investigations

,

investigation. Cited by Staff in support of the order were purported violations !

of NRC requirements, some categorized as deliberate, concerning matters such |
as training, records accuracy, and alleged Licensee threats against a former !
employee because of his cooperation with agency inquiries. |

In filings dated April 1 and 16,1996, in accordance with 10 C.F.R. 6 2.202(b), !
(c)(2)(i), ETI both requested a hearing to contest the Staff's March 1996 '

I
order and challenged the Staff's determination to make the license suspensions
immediately effective. After receiving responses from the Staff, on April 30,
1996, th9 Hoard held an oral argument concerning ETI's immediate effectiveness
recision request. Thereafter, the Board denied ETI's motion, concluding that
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the requisite " adequate evidence" existed for some of Staff's charges and its -
immediate effectiveness determination. See LBP-96-9,43 NRC 211 (1996).

Following the April 30 oral argument, ETI and the Staff began settlement
negotiations. To permit negotiations to continue, on May 22 and again on May
28,1996, the parties requested, and subsequently were granted, extensions to file
a Board-ordered joint prehearing report. On June 3,1996, the parties submitted
the joint motion now pending with the Board. After reviewing the proposed
settlement agreement, on June 5,1996, the Board held a telephone conference
with counsel to discuss several points the Board felt needed clarifying. As
a result of that conference, on June 6,1996, the parties submitted a revised
settlement agreement.

Under the terms of the revised settlement agreement, prior to resuming
NRC-licensed activities ETI must (1) have Staff approve ETI's choice of an
experienced, outside, independent auditor who will then be retained as ETI's
Radiation Safety Officer (RSO), and (2) have the auditor /RSO make various
certifications to the Staff concerning employee qualifications and training as
well as the auditor /RSO's knowledge of applicabh regulatory requirements and
agency concerns relating to ETI's operations. The agreement also provides that
the auditor /RSO has the authority and responsibility to stop unsafe work, make
reports to the NRC regarding any concerns about safety or regulatory compliance
and "whisticMower" harassment, and conduct ETI's training and radiographer
certification program. In addition, the auditor /RSO is to plan and implement
an audit program that will review and suggest improvements in various ETI
headquarters and field activities, including training and radiographic operations. |

Although the various rt.quirements in the agreement could remain in effect as )
long as the two ETI licenses are extant, the agreement provides that one year
after Board approval of the agreement the NRC Region 1 Regional Administrator
may grant any ETI request to rescind any of the agreement's provisions. Such
recision, which would require a showing of good cause, would be in the sole
discretion of the Regional Administrator. ;

Pursuant to section 81 and subsectinns (b) and (o) of section 161 of the )
Atomic Energy Act of 1954, 42 U.S.C. il2111, 2201(b?. (o), and 10 C.F.R.
6 2.203, we have reviewed the parties' revised joint settlement accord to deter-
mine whether approval of the revised agreement and termination of this proceed-
ing is in the public interest. Based on that review, and according due weight to
the position of the Staff, we have concluded that both actions are consonant with

l

I

|

,

281

I

|
l
1

.



the public interest.' Accordingly, we grant the parties' joint motion to approve
the settlement agreement, as revised, and dismiss this proceeding.-

Br the foregoing reasons, it is, this eleventh day of June 1996, ORDERED
that:

1. The June 3,1996 jomt motion of the parties is granted and we approve
their June 6,1996 " Settlement Agreement," which is attached to and incorpo-

. rated by reference in this Memorandum and Order.

I Dunng tir Junc $.1996 telegAone conference with the panies, the Board raised a concern about de portion of
paragraph 13 of the settlenrnt agreenent that, as we have noted above, permits the Regional Adnunistratur to
rescind any provision of the agreement if. in the esercise of his discretion, he fands good cause for such a recision.
The Isourd suggested the provision ir revised to provide for nonce to the Comnussion of such a Staff action,
preferably trfore et was taken The 5 aff, however, dechoed to accept such a change, asserung the paragraph's
language without any Comnussion nouce provision was consistent with esinung agency enforcenent pohey,

As is true with court proceedings requinng Ju&cial approval of settlenrnts, see. e g . Ewms n lef D., 475 U.S.
717,727 (1986);1rgD. v. Andrus. 899 F.2d 753,758 (9th Or.1989);in re Wrner Conununicarims Sec. Ltig.,
798 F 2d 35, 37 (2d Or,1986), a presi&ng onicer does out have de authonry to revise de panies' agreenent
widiout their consent. We thus muss accept or reject the settlernent with paragraph 13 as proposed by the partra.
We are still concerned about parsgraph 13; nonetheless, we have concluded that withtml&ng our approval of the
ETl/ Staff settlearnt because of the Comnussion notice issue would not serve the best interests of the parties or
dr heunns process. Wlun, as here, all the parues agree to settle an enforcenrat proceeding. the Board knes
Jurndetson over thmr settlenent agreenent once its appeoval under 10 CER. I 2.203 becones final agency acuan.
See Carohne Awr sad 4/ gat Co. (Shearon Hams Nuclear Power Plant, Unsts 1,2,3, and di, CLI-8412, il
NRC 514, $17 (1980); PAnadstpAsa Electnr Cn (Lir.s. rick Generaung Stauon, Units I and 2), ALAB-726,17
NRC 755, 757-58 (1981). The matter, therefore, ulumately involves a Comnussion cimice about how it wishes to
supervine puny revisions to such agreements We thus outhne our concern below and leave it to the Conutunion
to give the nmuer whatever consideration it deems appropnate during its sua sponte review of this decision.

Wirn a juecial procec&ng se concluded based on an agreenrnt by the purues that is approved by the court,
the parues generally are not enutled to wury the terms of that agreenrnt without the court's approval. See SEC

'

a Isvine, 881 F.2d 1865,1180 (2d Cir.1989). Paragraph 13 of the settienrnt agracment here contemplates
that one of the parues will he able to rescmd any part of (or arguably all of) the agreement after one year,
but nukes no specific provision for review or, or even nouce to, the alunuue approving adju hcatory body
- the Comnusniun. As we understand the esplanation provided dunng the June 5 telephone conference, dr
Staff beheven that its authunty to escise any poruon of this agreenent (or mdeed any settlenent agreement
in an enforcement case, inclueng a civil penahy procee&ng) is part of sta delegated authority to iniuate and
coruluct enforcenrnt procee&ngs generally. further, ttie Staff asserts that a specific provision regar&ng nouce
or Comnussion consultauon concermng any recismo is not necessary under dr terms of the agency's general
enforcenrnt pokey statenrnt. That pokcy statement, which declares "ltlhe Comnussion will be provided wntien
notahcanon of mit enforceirrnt acuans involving chil penalues or orders" requires Commins on consultation
regar&ng Staff enforcement schons only in specihed instances. 60 led Reg. 34 381. 34 384 (1995), reprinted
m Ofhes of Enforcenrnt, U S. Nuclear Regulatory Comnussion. "Geirral Statenrnt of Puhey and Procedures
for NRC Enforcenrnt Actions," NUREG-1600, at 6 Ouly 1995). As it was esplained to un dunng the telephone
conference, the only escepuun m this pohey that apparendy would he relevant to tius settlement agreenent is for
"lainy acuan the |Esecuuve Director for Operations (EDo)I heheves wammts Comnussion involvenrnt," id. a
provision that essenually nakes Comnussion consultauon a matter withm the LDO's &setebon. In ad&uon, the
Staff roled dunng tir telephone conference that a recent enforcenent procce&ng settlerrrnt agreenrnt contanmg
a proviuon largely idenocal to paragraph 13 was approved by a ljeenung Board, which approval becane hnal
agency acuan after Comnusuon sua sponte revew Jre Wesacrn Indwtrial XJay inspecima Cn LDP 95-22,42
NRC 205,21213 (1995)(paragraph 5(k)).

This issue of Comnusann nouncanon/consultauon about changes to an aljuscatory heanng settlernent is a
segruhcant quesuon that neittrr the enforcenent pohey statenent nur the Werscrn Industnal X4av luptcrum Cn

(Consmurd)
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2. ' This proceeding is dismissed.2 |

|

THE ATOMIC SAFETY AND i

LICENSING BOARD
i

l

G. Paul Dollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Richard F. Foster
ADMINISTRATIVE JUDGE

Rockville, Maryland
June i1,1996

,

,

i

,

cae directly address. Under 60 C F R. 6 2 203 and the sua spome review provisions of 10 C.F R. 6 2.786, both
de presidang ofhcer and atw Comnussion nuess wheder a settlenent agreenrnt proffered to end an enforcenrnt
order or cmt penalty adjudscalon serves "Ow public intesent " A laer substanuve change to de agrectrrnt at the
instance of one or rnure of de parties could sigshcantly impact thow assessments As the adjudicsary body
with ronunuing supervesury authonry over the uttlernent, the Comnusuon aguably has an interest in ensuring
that any settlenent agreement change by the parties does not alwogate its judgnent about what serves the "public
interest" Whethes the terms of this agreenent are sufhcient to protect that mterest is a quesuon the Commission
may now wtah to conuder.
2 Copies of this Menuwandum and order, without the attachment, have been sent this d.ite to counsel for III by
facamule transmission and to Maff counsel by F.-Mail transnusuon through the agency's wide area tutwork.

.
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AlTACHMENT 1

UNITED STATES OF AMERICA [
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

I
.<

In the Matter of Docket No. 030-05373 )
!

(Ucense No. 29 09814-01)
Docket No. 030-32163

(Ucense No. 29 09814-02)
(EA No. 96-085)

(Byproduct Material License

Nos. 29-09814-01 & 21HMNB14-02)

EASTERN TESTING AND I

INSPECTION June 6,1996
1

i
|

SETTLEMENT AGREEMENT

INTRODUCTION ;

On March 29.1996, the staff of the Nuclear Regulatory Commission (Staff)
issued an Order Suspending Licenses (Effective Immediately)(Order) to Eastern
Testing & Inspection, Inc. (Licensee or ETI). 61 lbd. Reg.15836 (April 9,
1996). The Licensee is the holder of Byproduct Nuclear Material Licenses Nos-
29-09814-01 and 29-09814-02. Order at 1; 61 Fed. Reg. at 15836. License No.
29-09814-01 authorizes the possession and use of iridium-192 and cobalt-60
scaled radiography sources for use in a compatible radiographic source exposure
device. License No. 29-09814-02 authorizes the use of americium-241 and
cesium- 137 sealed sources in portable gauging devices. The Order alleged
numerous violations, including some deliberate violations of NRC requirements,
which were identified as the result of NRC inspections and an investigation J

conducted by the NRC's Office of Investigations (01). The Order provided that:
(A) all NRC-licensed material in the Licensce's possession must be placed in
locked storage; (11) all activities under the licenses must be suspended; (C) no
NRC-licensed mate-ial may be received while the Order is in effect; and (D) all
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records related to licensed activities must be maintained in their original form
and not be removed or altered in any way. Order at 8-9,61 Fed. Reg. at 15838.

By letter dated April 1,1996, the Licensee requested that the immediate
effectiveness of the order be set aside. On April 10,1996, an Atomic Safety and ,

Licensing Board was established to preside over the proceeding. Eastern Testing
and Inspection, Inc.; Establishment of Atomic Safety and Licensing Board, 61
Fed. Reg.16654 (April 16,1996). On May 10,19%, following oral argument,
the Board denied the Licensee's request. " Memorandum and Order (Denying

.

Liceusee Motion to Set Aside Immediate Effectiveness)," LDP-96-9 May 10,
1996. *

On April 16,1996, the Licensee requested a hearing on the Order. " Eastern
' Testing and Inspection, Inc.'s Demand for a llearing on Order Suspending
Licenses." On May 2,1996, the Licensee submitted its answer to the Order
(Answer), " Eastern Testing and Inspection, Inc.'s Answer to Order Suspending
Licenses (Effective immediately)." In its Answer, the Licensee admitted certain
of the allegations in the Order and denied the remainder. Specifically, the
Licensee denied any deliberate misconduct by its President and Radiation Safety i

Officer (RSO) as alleged in the Order. i

ne Staff and the Licensee agree that it is in their respective interests and
in the public interest to settle this enforcement action without further litigation
and ngree to the following terms and conditions: i

1. Prior to resumption of NRC-licensed activities:
a) In addition to implementing the corrective actions identified in its Answer 1

dated May 2,1996 to the March 29,1996 Order, ETI agrees to submit to the
NRC for approval, the name of an experienced outside independent auditor who
also can qualify as the Corporate Radiation Safety Officer. The NRC staff will
review and approve the auditor based on the auditor's qualifications. Upon NRC
approval of the auditor, ETI will retain that individual. I

b) The auditor will (1) review the qualifications of all employees who
perform NRC-licensed activities for ETI, (2) conduci or supervise any additional
training needed, and (3) test, in the area of radiation safety, each employee

1'

'wbr, performs NRC-licensed activities to assure that the employee is qualified,
'

consistent with the tmining provisions of 10 C.F.R. Part 34 and the license, to act
as a radiographer, radiographer's assistant, or gauge operator. The auditor will
certify to the NRC completion of this step before each indisidual may resume
performance of NRC-licensed activities.

c) He independent auditor will certify to the NRC that he or she has read
and understands the concerns of the NRC expressed in the Order of March 29,
1996, the Inspection Reports issued April 22,1996, the terms and conditions of
this Settlement Agreement, the applicable NRC regulations, and ETI's license
requirements, and understands that he or she may be held personally accountable
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for any violations of NRC regulations or ETI licenses pursuant to 10 C.F.R.
i 30.10.

2. He auditor will make findings and recommendations based upon his or
her own discretion and professional judgment in any area of ETI licensed oper-
ations, including, but not limited to: ETI management oversight, procedures,
radiographer training, testing, and qualifications, recordkeeping, field operations
and audits.

3. The auditor has the authority and obligation under this Settlement Agree-
ment to

a) stop work on any operation that is unsafe or which either violates
ETI's licenses, applicable NRC regulations, or the provisions of this Settlement
Agreement;

b) make required reports to the NRC and report to NRC any concerns
relating to safety or compliance with NRC requirements, ETI's licenses, or this
Settlement Agreement, if ETI is not taking prompt and appropriate corrective
action as required; and

c) report to the NRC any interference by ETI management or employees
with his or her duties and obligations pursuant to this Settlement-Agreement or
the proper conduct of NRC-licensed activities by any ETI employee.

' 4. He auditor shall implement the following audit program:
a) Phase One: The auditor will submit an audit plan for NRC approval

within 30 days of approval of this agreement by the Atomic Safety and Licensing
Board, describing the audit scope and methodology, including but not limited
to performing a check on equipment and storage practices, including radiation-
production devices and monitoring devices, qualifications of staff, training, field ;

audits of radiographers' performance, and reviewing selected ETI records to l
verify compliance with ETI's radiation safety program. Within 30 days of 1

approval of the audit plan, the auditor will commence the audit. He auditor ,

thereafter will prepare a report on these activities, which he or she will provide |
to the NRC Staff and to ETI in a timely manner, but within 30 days of the !

completion of the audit. Within 30 days of receipt of the auditor's report, ,

or at sorne other mutually agreeable time, ET! will notify the NRC Staff in !
writing concerning the status cf any corrective actions as a result of the auditor's j
findings, including an explanation of and justification for any recommendations '

by the :nditor that will not be addressed in ETI's corrective actions.
b) Phase Two: Within three months aber completion of Phase One activ-

ities and at quarterly intervals thereafter, the auditor will perform unannounced
field audits of radiographic operations and each radiographer or radiographer's .
assistant, at various ETI job sites consistent with the NRC-approved audit plan.
Within 30 days of completion of these audits, the auditor will report his or her
findings to ETI and the NRC Staff. Within thirty days following receipt of the
auditor's report, or at some other mutually agreeable time, ETI will notify the
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NRC Staff in writing concerning the status of any corrective action s to a result
of the auditor's findings.

5. The auditor will act as the " Corporate Radiation Safety Officer," on NRC
license 29-09814-01, with the following duties and obligations:

a) be responsible, at all times, for the training, qualification, and testing of
all individuals performing NRC-licensed activitics, including, but not limited to,
radiographers and radiographer's assistants;

b) will certify to the NRC Staff that he or she has personally attended
any and all training sessions and that the required subject matter was adequately
covered, that any tests given at the training session were appropriately monitored
and graded, that the individuals attending the training were present during the
entire time of training, and that the individuals who attended the training were
appropriately trained for his or her duties in accordance with NRC regulations
and license requirements;

c) will verify and certify to the NRC, on a quarterly basis, that all utilization
logs are accurate and complete; and

d) not take direction on any compliance issue or radiation safety matter
from any officer or employee of ETI.

6. In addition to the Corporate Radiation Safety Officer, prior to the com-
mencement of NRC-licensed activities, ETI will propose an assistant Radiation
Safety Officer, who must also be approved by the NRC Staff. The assistant
Radiation Safety Officer shall:

a) be responsible for the day-to-day performance of the duties of a radiation
safety officer as described in ETI's License No. 29-09814-01 procedures;

b) have the authority to stop work on any operations that are unsafe
and or which will violate ETI's licenses, NRC regulations, or this Settlement
Agreement;

Ic) report to the NRC any interference by ETI management or employees
with his or her duties and obligations pursuant to this Settlement Agreement or
the proper conduct of NRC-licensed activities by any ETI employee; i

d) report directly to the Corporate Radiation Safety Officer; and
'

e) not take direction on any compliance issue or radiation safety matter
from any supervisor at ETI cther than the Corporate Radiation Safety Officer.

7. ETI also agrees to inform all employees, including radiographers and
radiographer's assistants, of the terms and conditions of this Settlement Agree-
ment, the terms and conditions of ETI's licenses, and the applicable NRC Reg-
ulations. ETI specifically agrees to inform, in writing, its employees of the
requirements of 10 C.F.R 5 34.44, " Supervision of radiographer's assistants"
and to require employees to certify that they have read these requirements and
provide to the NRC Staff each employee's certification.

8. ETI agrees to ensure the cocperation of its officers and employees with
the auditor, the Corporate Radiation Safety Officer, and the as'sistant Radiation
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'
Safety Officer, and will provide these individuals upon request with access to
records kept in the ordinary course of ETI's business and in accordance with
NRC requirements.

9. To ensure his er her independence from ETI, the auditor will not
be an employee of im and will have no financial interest in ETI. Except as
provided in this Settlement Agreement, nothing in this Settlement Agreement
will be construed to provide the auditor with any legal authority to bind E'Il
with respect to any matter relating to ETI's NRC-licensed activities, and further,
the auditor will not represent ETI's interest to the NRC or other authority.

10. Im will also propose and obtain approval of a new Radiation Safety
Officer for License No. 29-09814-02 prior to conducting activities under that
license. The new Radiation Safety Officer may be the same individual named
on License No. 29-09814-01 as the assistant Radiation Safety Officer,

11. Upon the resumption of NRC-licensed activities, ETI will, at the start
of each work week, provide, in writing, the NRC Region i Staff and the auditor,
with its work schedule for the week. He notification shall include the name
of the customer, the schedule of work hours and location of the work. If there
are any changes to this schedule, ETI will make its best effort to inform NRC
Region I staff and the auditor at least 24 hours in advance, if possible. These
submissions may be made by facsimile. Notification to the NRC shall be made
to lirank Costello, Region I,610-337-5275; FAX: 610-337-5269.

12. ETI agrees that its President, Ilimat J. Soni and the current Radiation
Safety Officer named on License No. 29 09814-01, Joseph Badiali, will not

nvolved in the supervision of NRC-licensed activities or ETTs radiation*2

,a ety program. Ilowever, Messrs. Soni and Badiali may perform the duties of
radiographer and supervise radiographers' assistants as part of those duties. In
addition, Messrs. Soni and Badiali may be involved in other business activities
of ETI, including marketing, record keeping and technical training exclusive of
radiation safety. j

13. For good cause shown, the Staff may, in writing, extend the time to
,

complete any action set forth in any provision of this Settlement Agreement. No )
earlier than one year from the date this Settlement Agreement is approved by the
Atomic Safety and Licensing Board, ETI may request that the NRC Regional-

Administrator, Region I, rescind any of the provisions of this Settlement ,

'

Agreement upon a demonstration of good cause. He decision as to good cause
is in the sole discretion of the NRC Regional Administrator, Region I.

14. He NRC Staff agrees to withdraw the Order dated March 29, 1996. ,

ETI agrees that a failure on its part to comply with the terms of this Settlement I

Agreement will constitute a material breach of this Agreement, and that any
such breach may result in the revocation or suspension of the license, effective
immediately, if the NRC Staff, in its sole discretion, determines such action
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to be appropriate, and may result in further enforcement or other action as the
NRC Staff may determine, in its sole discretion, to be appropriate.

. 15. ETI agrees to withdraw its demand for a hearing dated April 16,1996.
The Staff expects that good faith implementation of this Settlement Agreement
should resolve the concerns stated in the March 29,1996 Order. Nothing in this
Settlement Agreement precludes the NRC Staff from taking additional regulatory
action if warranted. The Staff and ETI agree and understand that this Settlement
Agreement is only binding on the NRC and ETI and only relates to NRC's
March 29,1996 Order. This Settlement Agreement shall not be relied upon by
any person or other entity as proof or evidence of any of the matters set forth
in the Order.

16. This Settlement Agreement shall be binding upon the legal representa.
tives, successors and assigns of each of the parties hereto.

17. The Staff and ETI shall jointly move the Atomic Safety and Licensing
Boara designated in the above-captioned proceeding for an order approving this
Settlement Agreement and terminating this proceeding.

In Witness Whereof, the parties have caused this Settlement Agreement to
be executed by their authorized representatives.

FOR EASTERN TESTING AND INSPECTION FOR THE NRC STAFF

liimat J. Soni Marian L. Zobler
President
Eastern Testing and Inspection, Inc.

Richard G. Bachmann
Counsel for NRC Staff

' Daniel F. Stenger
Robert E. Helfrich
Counsel for Eastern Testing :

'

and Inspection, Inc.

Dated at Rockville, Maryland.
this 6th day of June 1996. j

.

!
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Cite as 43 NRC 290 (1996) LBP-96-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Glosson, Presiding Officer
Jerry R. Kline, Special Assistant

in the Matter of Docket No. 40-8027 MLA-3

(ASLBP No. 94-700 04-MLA-3)
(Source Materials License

No. SUB 1010)

SEQUOYAH FUELS CORPORATION June 21,1996

In this Decision, the Presiding Officer finds that Intervenors fail to prove
deficiencies in a management reorganization and sustains a Staff issuance of a
license amendment for that purpose.

INITIAL DECISION
(License Amendment Application)

i

This opinion concerns challenges to a materials license amendment apphea-
!

tion of the Sequoyah Fuels Corporation (SFC), a Nuclear Regulatory Commis- |
sion (NRC) Licensee. Pursuant to NRC's regulations, the applicant is involved

'

in the development of a decommissioning program at its facility in Gore, Okla-
homa.

IFor reasons set forth below, the Presiding Officer finds no justification for
determining that Licensee's proposed amendment should be disapproved.

I
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-BACKGROUND
,
.

~

'

On May 6,1994, the Licensee submitted an application for amending its _
materials license to effect administrative organizational changes. Allegedly, j

- the changes arc designed to reassign management responsibility for SFC's
~

reduced and limited decommissioning activities. Native Americans for a clean
Environment and the Cherokee Nation (Intervenors) petitioned the NRC for
a hearing which was granted under the agency's Subpart L informal hearing - ,

.

' procedures.' The NRC Staff elected not to participate in the case,'and as'

required by 10 C.F.R. I 2.1231, submitted a hearing file, with updates, of relevant
documents in the proceeding.2 'Ihe Licensee revised its amendment application 4

on November 23,1994, and March 3, 1995.8 In several pleadings, Intervenors
submitted a number of areas of concern of the proposed organizational changes, ;

.

and the Presiding Officer recognized six as germane to the subject matter of the
proceeding.4 The Intervenors contend that these concerns or issues demonstrate .,

that the proposed amendment is deficient in the following areas: |
1. Management and supervision of contractors. !

; 2. Oversight of reporting requirements on safety and environmental work. :
. 3. ; Qualifications of health and environmental protection positions. !

'
4c Description of critical safety and environmental functions.
SJ Compliance with regulatory timing requirements in decommissioning.
6.o Quality assurance program.
In addition to the issues above, Intervenors presented legal arguments that j

'

SFC has violated provisions of the Atomic Energy Act (Act) and NRC's
regulations. It contends that these violations resulted from SFC implementing

,

the changes requested in its license amendment application prior to filing the j
amendment itself.

]
1

I

LEGAL STANDARDS

There are general rules applicable to informal adjudications under the Com-
mission's Subpart L regulations. These regulations govern the procedure initi-
ated by a request for a hearing in a proceeding for the grant, transfer, renewal, )
or amendment of a materials license subject to Parts 30,32 through 35,39,40,

or 70. See 10 C.F.R. l 2.120l(a).

I huervenars' Hearing Request, July 19,1994, Board Memorandum and order. october 14.1994 (unpubhahed)
2 travers, llom to Gleason. Septernber 6,1994, November 10,1994, and rebruary 23,1996.
I The changes in the Noverreer 23 subreusuon were purportedly to incorporaic revidons beed on Stafr comments

(letter, Elbs to Bernero) and on Mach 3 to connohdaie adshuonal SIC functions mi responsibihues. ,

* Board Memoranda and orders, october 14,1994, and June 9.1995 (unpubbshed). |
I
!

l
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Any person whose interest may be affected by a proceeding under Subpart.
L may file a request fu hearing.10 C.F.R. 0 2.1205(a). However, a request
for a hearing filed by a person other than the licensee must describe in detail
"[tJhe requester's areas of concern about the licensing activity that is the subject
matter of the proceeding." 10 C.F.R. 5 2.1205(d)(3). In ruling on a request for a
hearing, the Presiding Officer "shall determine that the specified areas of concern
are germane to the subject matter of the proceeding." 10 C.F.R. I 2.1205(g). The
petition to intervene must be taled upon, taking into account matters set forth in
section 2.1205(g).10 C.F.R. 5 2.1205(j)(3). An order granting a request for a
hearing or petition for leave to intervene tsay condition or limit participation in
the interest of avoiding repetitive factual presentations and argument.10 C.F.R.
6 2.1205(m). The Presiding Officer has the duty to conduct a fair and impartial
hearing according to law and has all powers necessary to regulate the course of
the hearing and the conduct of the participants.10 C.F.R. 6 2.1209(a).

' In the Order of October 14,1994, which granted Intervenors' hearing request,
and the Order of June 9,1995, the Presiding Officer limited the scope of
the hearing and specifically set forth the areas of concern which the parties
subsequently supported or opposed in written presentations.5

On Ibbruary 23 of this year, the Staff accepted the license amendment, and
the orpnizational changes proposed by SFC were authorized. See Staff Letter
updating file, February 23,1996.

"Ihe relevant arguments in support of the parties' positions, and the decisions
by the Presiding Officer with respect to them, are set forth below.' i

DISCUSSION 1 i

I

Management and Super 51sion of Contractors l

intervenors contend that SFC's preliminary plan for completion of decom- i
'missioning (PPCD), as submitted to the NRC, reflects that private contractors

would be utilized for major decommissioning projects. Ilowever, no informa- ;

tion was presented in either the PPCD m the current amendment application on j

the nature of the work to be performed or the management systems required to
provide information on contractor performance. A reduction in SFC personnel

S
Jee Native Anwricans for a Clean Environnent and Cherokee Nation's Bnef (Interventes' Bnc0 and Earl

Testirnimy hi oppoution to Sequoyah Fkis Curporauen's Licenw Anrndnrnt Apphcanon (Ibri Tenurnony), and
Sequoyah fuels Corporation's Bnef in Response to intervenors' unct ($1C BneO and Ellis Afhdavit.
'Intervynors and $|C submitted enouons for leave to hie Reply Brwin and espert testirnony Although time

tenununy in frequently repeative,6n the interest of une, these enouons are granted and, where cited. are referred
to as in enors' or Earl Reply and SIC or Ellis Reply
7'The wnnen bnefs and responws contain nunwrous references to NRC inspecuan reports and reywws wluch, i

'escept as they relate to dw operations or ilw current SIC rnistiagenwnt, are considered inclevant to du issues or
this proceeding.
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and the magnitude of the work to be undertaken suggest, in Intervenors' view,
that SIC will rely heavily on contractors in decommissioning. See Intervenors'
Brief at 17; Earl Testimony at 29-32.

He Licensee responds that SFC is not relying extensively on contractors,
with their use being limited to activities customarily performed at the facility,
such as consulting, land surveying, well drilling, and fertilizer distribution. See
SFC Brief at 18; Ellis Affidavit at 8,14-15.

Intervenors argue, in reply, that SIC provides no evidence that its manage-
ment structure is adequate to supervise existing levels of contractors, let alone
any increase, and that its PPCD provides illustrations of " weak" project planning
capabilities, such as not providing a breakdown of contractor tasks, number of
contractors required, and supervision information. Bey also contend that prior
inspection reports show a lack of strong project planning efforts. See Earl Reply
at 16-17,

Decision

SIC's application makes no reference to the utilization, supervision, or re-
sponsibilities of private contractors. See License Application,Ilearing File. No
judgment can be made on the basis of the facts in evidence that the amendment
raises a deficiency at this point in SFC's decommissioning mode. He pro-
posed amendment is intended to reassign basic responsibilities among a fewer
number of employees for performing a diminishing number of activities pend-
ing the submission of the Licensee's final decommissioning completion plan.
He allegations of Intervenors concerning the responsibility of management in
monitoring private contractor work at the site may be validated during future
decommissioning operations at the facility. Ilowever, no conclusion may be
reached now concernmg such a happenstance. He Licensee has testified, with-
out challenge, that the role of contractors at the present time is limited to routine
activities.' Not demonstrating a regulatory necessity for referencing the utiliza-
tion of private contractors in SFC's ongoing work, the issue must be resolved
in the Licensee's favor.

Oversight of Reporting Requirements on Safety and
Environmental Work

Intervenors allege that, in the proposed amendment, SFC's Director of Regu-
latory Affairs assumes responsibility for the quality assurance (QA) function over
the 1lealth, Safety, and Environmental departments. This, it contends, presents
a conflict of interest with the Director having audit duties over operations in
departments he regularly supervises. See Earl Testimony at 50-51.
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SIC answers that the Director of Regulatory Affairs has been responsible
for the auditing function prior.to the amendment under consideration. It -
contends that section 2.8 of the proposed changes protects against any conflict by
having General Atomics (GA) perform audits of operations under the Director's
jurisdiction.~ And to provide further protection against conflicts, the Director is
authorized to provide additional audits by independent sources if needed. See
Ellis Affidavit at 22-23. Intervenors argue, in rebuttal, that a conflict is presented

,

by the Director having authority to decide whether an audit will, in fact, take
place and to determine the areas to be audited. See Earl Reply at 27-28.

Decision

'The Licensee has instituted an audit procedure that insulates the Director,
Regulatory Affairs, against conflicts by providing a periodic audit by GA
with additional audits to be performed by outside sources as requested. It is
evident that when such audits occur, they will not be performed by individuals
supervised by the Director, That is the dividing line that immunizes against the
type of conflict envisioned by the Intervenors' concern. No grounds exist here
to justify disapproval of the license amendment.

Qualifications of Ilealth and Environmental Protection Positions

Intervenors allege that a "high turnover"in SIC personnel and increased "re-
liance" on contractors calls for a premium to be placed on training requirements
but that the position responsible for managing and certifying training, the Teca-
nical Training Coordinator, is being eliminated by the proposed amendment.
Further, the sole duty of the Manager, Health and Safety, to whom training duties
are being transferred, appears to be one of merely documenting that adequate
training has been conducted. Additionally, Intervenors claim, the Manager's
predecessor had to have 3 years of experience in training and development but
none is required of the Manager. See Earl Testimony at 5152.

The Licensee avers that training requirements at its facility have been redu- ed
with fewer staff on board and also simplified with fewer tasks, with training
basically limited to radiation protection and industrial safety. On the question j

of experience, the Manager, Ilealth and Safety, has helped develop the current
training program - rated a " programmatic strength" by the NRC in 1994
- and conducted several training courses at the facility. Also, Licensee
asserts, the Manager has a Masters degree in health physics with 8 years of ;

industrial experience in the field. Fmally, it notes, the training program is
the Manager's responsibility, and his documentation of course completion is |
adequate certification that it has been conducted. See Ellis Affidavit at 23-24.

|

|

|
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Intervenors contend that having fewer employees does not require less of a
. training effort and, althour,h no obligation exists that a certificate of training
completion be issued, SFC's license does require that the training be certified.
See Earl Reply at 14-15, 28-29.

. Decision

With respect to an alleged inappropriate reduction in the qualifications of
these positions, the facts verify that the position of Training Coordinator has
been abolished in the proposed license amendment and the responsibilities of
that position transferred to the Manager, IIcalth and Safety. It is uncontested that
the incumbent 'of that position has an exceptional training background and has |
previously conducted training courses. We do not subscribe to the Intervenors'
proposition that, even with substantially fewer employees, the same level of
training resources are required, nor do we, in light of the limited activities to be
performed, evaluate the training requirements to be imposed here as burdensome
or complicated. Certainly, they are far less than the period when SFC was in an >

operating mode. Accordingly, it cannot be said on the basis of the evidence, that
there is a deficiency in training requirements called for by the license amendment
or that the Intervenors have successfully carried the argument on an inappropriate
reduction in qualifications here. The Presiding Officer finds that the Licensee
has carried its burden of proof on this issue.

l

Description of Critical Safety and Environmental ihnctions |

Intervenors allege that a number of safety and environmental functions have i

Iincomplete and unclear descriptions in the proposed amendment. These involve
staff positions responsible for audits, a number of unlisted manager positions )
under the Director, Decontamination and Decommissioning (Director, D&D), ,

unauthorized positions on the Plant Safety Review Committee (PRC), and )
designee to act as Chainnan of that committee, and a Project Supervisor, a
safety-related position, whose description, qualifications, and line of support

. are unspecified. The testimony cites Regulatory Guide 3.55, 6 2.2, as requiring
license applicants to describe minimum requirements for safety-related positions.
See Intervenors' Brief at 15, 17 18; Earl Testimony at 52-56. 1

<

The Licensee claims that, in view of the limited nature of authorized I
ldecommissioning activities under the license, only the Director, D&D, is

required to handle that position's responsibilities, and no plan is contemplated
to employ additional managers. SFC states that the PRC is composed of
senior facility managers with safety roles, but the President, who has overal;
responsibility for the plant's safe operation, is being provided the authority to
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make additional assignments. if assistance is required by the Committee. He
' license assigns authority to the President to fill safety related positions. The word
" designee" was added by the amendment to provide someone to fill the role of

,

Chairman in the President's absence. And the Project Supervisor is a position
carrying no safety responsibilities. See Ellis Affidavit at 24-26. Finally, SIC
states that Regulatory Guide 3.55 is guidance only, and is written for operating
facilities seeking license renewal. ;

Intervenors argue that the workload of the Director, D&D,is too heavy for a
single person and the Licensee has failed to provide enough information regard-
ing the responsibilities of that office and how its duties would be distributed*

among subordinates. Also, SFC provides no justification for the President's
proposed authority to appoint additional members to the PRC even though they -

hold no safety-related position. Additionally, the current license does not permit
'

the President to appoint some nonmember of the PRC to serve in his place as
Chairman. And finally, it is stated that, since the SIC testimony lists for the '

.

first time the Chief Executive Officer as part of SFC's management organization,
the responsibilities and relationshin of that office to other positions should be
described in the application. See Earl Reply at 30-31; also, Ellis Affidavit at 5.8

' In reply, SFC states that the purpose for referring to the Chief Executive
Officer was to identify the number of employees on SFC's payroll and not to ,

indicate that the position has safety-related responsibilities, which it does not.
13y providing for a " designee" to be appointed to the PRC, the amendment was
merely attempting to clanfy the wording on the license, which is silent on who
may serve as Chairman in the President's absence. The Licensee argues that the
President, who is responsible for the overall safety of the plant, should have the
authority to select additional members for the PRC as well as designate someone
to act as Chairman in his absence. See Ellis Affidavit at 6.

Decision

intervenors' allegations challenging the description of critical safety and
environmental functions embrace a number of assumptions, the validity of which
has been vitiated by SFC's responses. No subordinate employees are intended
to help carry out the responsibilities of the Director, D&D; the Chief Executive
Officer position is not safety-related; the necessity of having sorneone preside
as Chairman of the PRC in the President's absence requires some indication of
that intention in the license; and finally, it cannot be successfully averred that
the President of the corporation who carries ultimate responsibility for the safety

8 tn several pages of Intervenors' Reply (at 15-18) and the rlhi Reply (at 7 9). argurnents are nude concermag ,

Mr.1.lbs' pnor occupauon and record at the Hanford Pures plant. The l' residing ofhcer does not beheve that
this maner is relevant to the issues dehneated in this case and accordmgly disregards the matter herein.
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of the facility should be unable to make additional appointments whenever the
PRC - which serves an important function - may need specialized assistance.
Tl'e Licensee prevails on this issue.

- Compliace with Regulatory Timing Requirements '

in Decommissioning

Intervenors state that Commission rules require the submittal of the Licensee's
fmal decommissioning plan by September 15, 1995, and, unless a schedule
change is requested and approved, the completion of decommissioning within

'2 years of approval of the decommissioning plan. He contention is that SFC
neit!'er requested nor had approved a decommissioning schedule extension. As
a consequence, Licensee's proposed management and organizational structure
will be inadequate to meet decommissioning deadlines and the schedule for
completion of decommissioning will be delayed.

According to Intervenors, the Timeliness-in-Decommissioning Rule (10
C.F.R.140.42) injects considerations of time and efficiency into the agency's
evaluation process. Except for NRC approval of SFC submitting its site char-
acterization plan (SCP) late to conform to an Environmental Protection Agency
(EPA) schedule date, the argument is that there has been no approval of any
other time change in the decommissioning schedule. Intervenors argue that SFC
is already 2 years behind the Timeliness-in-Decommissioning Rule date.

Related to this coatention, intervenors assert that an efficient and effective or-

ganization requires full-time directors and managers in key positions.110 wever,
SFC's application does not provide essential information for the assessment of
time burdens imposed on key safety positions. Instead, it appears that SFC is
assigning one of its most critical positions, Director, D&D, to part-time status?
Due to the large workload and responsibilities of that position, where four po-
sitions with substantial duties have been combined into one, it is inappropriate,
in Intervenors' view, to treat that position as part-time. Its employment status,
whether full- or part-time, should be set forth explicitly in the license applica-
tion.

Intervenors also contend that substantial responsibilities of several other
functions have been consolidated in the new position of Manager,11ealth and
Safety. His, without apparent consideration of whether the wotkload can be
handled in a timely manner. This position, among other duties, they assert,
carries training program responsibilities, the effective performance of which
is unclear due to the lack of demonstrated training experience. Consequently,
Intervenors ;onclude, the Licensee's amendment fails to demonstrate that its

'lart. Aneirm! to Curran. Mach 6.1995
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proposed organization and management structure has the manpower resources
to conduct its decommissioning tirning responsibilities, and must be rejected.
See Intervenors' Brief at 6-13; Earl Testimony at 12-29. ;

The Licensee argues that its decommissioning schedule is irrelevant in this
proceeding but that SFC is operating with an NRC-approved schedule'under
the rule. It cites correspondence from the NRC as substantiating the approved

'

schedule. See Ellis Affidavit, Attach. 8. 'Ihe schedule, it claims, calls for the
submission of the Plan for Completion of Decommissioning (PCD) 6 months
after NRC approval of a site characterization report, or approximately late 1996.
Stating that its proposed amendment deals with orgtnization and not staffing
levels, SFC contends that the only relevant questiora are whether the proposed *

organizational structure satisfies NRC's regulatory mjuirements and whether
managers performing safety related functions are appropriately specified.

With respect to the near-term activities at the SFC facility, the Licensee
alleges that management responsibility has been delegated to two officials and
characterizes the activities for which they are responsible as " easily manageable"
and " routine." It asserts further that contract support would be solicited if SFC's

. workload increases or additional expertise is required. Licensee concedes that
the functions previously assigned to several individuals have been assigned to
single persons but claims that the respons'ibility of SFC's President (Ellis) who
also serves as Director, D&D, and that of the rest of the organization, will be
reevaluated as part of the final PCD when the scope of its decommissioning #

effort and activities is fully determined. The Licensee argues that it would
be i7esponsible and inefficient for assignments that can be carried out on a
part time basis to be allocated for full-time assignments. In connection with I

Intervenors' comments on the Manager, llealth and Safety, SFC states that the
workload and training responsibilities of that office have been lessened as a
result of the decrease in activities and personnel at the site. See SFC Reply at
8-14; Ellis Affidavit at 6-14.

Intervenors concede that, in practical terms. NRC has permitted a delay
in SFC's decommissioning scheduling by not timely approving a draft SCP, I

Ilowever, they assert that the delay in submitting a PCD must be judged against
SFC's new proposed submittal date of late 1996. Further, they contend that
SFC has not committed itself to complete decommissioning within 24 months
of NRC's approval of the PCD, which violates the regulations in 10 C.F.R.
6 40.42(f)(4)(iv). Intervenors assert that SFC plans a completion date of 2004,
four years after the proposed approval date of the PCD.

With regard to the part-time positions issue, Intervenors argue again that
unless key positions are explicitly stated as full- or part time, it is impossible
to evaluate whether the proposed organization is capable of handling the
workh>ad associated with the regulatory requirements of 10 C.F.R. 5 40.41. See
Intervenors' Reply at 9-11.
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Licensee's Reply restates that, despite Intervenors' claim to the contrary,
NRC has. approved a change in its decommissioning schedule. The brief
argues that no regulatory requiremert exists on specifying full- versus part- |

time employment, but the performance of functions of safety-related positions
by qualified individuals is required, and that satisfying such a requirement can
only be confirmed by NRC inspections. See Licensee Reply Brief at 3-4; Ellis
Rep!y Affidavit at 1-4,5.

,

,

Decision

The argumente alleging noncompliance with regulatory decommissioning
timing requirements are confusing and seemingly disparate. Summarized, they
can be stated as follows:

1. SFC has not had an NRC officially approved schedule extension change i

to complete decommissioning although the agency, in fact, endorsed a
change by not timely approving an SFC draft SCP. ,

2. SFC violates 10 C.F.R. I40.42(f)(4)(iv)'" in its proposed deadline of -

2004 for decommissioning completion as it has not obtained a schedule
extension approval.

3. In order to comply with regulatory timing requirements for decommis-
,

'

sioning and the protection of health and to minimize danger to life or
property, it is essential for SFC to designate which of its positions are
part-time. Its failure to do so makes it impossible to evaluate whether
SFC's proposed organization can handle its work responsibilities to meet
timing requirements.

Although the parties have a conflict on the current cpproved schedule for de-
commissioning, it is not clear how that schedule is relevant to the evaluation of a
proposed amendment dealing with organizational changes. The issue of concern
raised by the Intervenors and relevant to the subject matter of this proceeding is
whether the Licensce's proposed organization violates regulatory requirements. |

*

The regulations cited by Intervenors (10 C.F.R. 6640.41 and 40.42(g)(4) and )
(h)) deal with the terms and conditions of materials licenses; the expiration and
termination of those licenses; and the decommissioning of sites, buildings, and |

outdoor areas. Although provisions of section 40.42 are concerned with the j
submission and completion of decommissioning plans, it is silent with respect !
to questions concerning the capability of personnel to implement and complete j

decommissioning, the employment of full time or part-time personnel, or re- l
quirements to maintain an organizational structure and staffing levels to meet i

specific time periods for completion of decommissioning. In connection with |
|

|.

"The Presidmg ofhcer twheven that the correct citation here is sectmn 40 4hg)4) and (h) |

1
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decommissioning schedule deadlines, the regulations provide for changing tim-
ing schedules for the submittal-and completion of decommissioning. A recent
Staff status report reflects an agency determination that the submittal of the
PCD will not occur prior to late 1997 rather than 1996.H Based on this infor-
mation and the evidence submitted, no significant challenge has been raised to
regulatory timing requirements concerning decommissioning, and this issue is
accordingly ruled on in the Licensee's favor.

Quality Assurance Program

Intervenors assert that an adequate and effective quality assurance (QA) t

program is jeopardized by the proposed license amendment at the Licensee's
facility. It claims that the changes in STCs operation will not ensure the safe
handling of existing radioactive and toxic materials or avoid contaminating the
environment. Brough deleting a requirement for an internal audit function and
assigning the primary QA function to SFC's parent organization, GA,Intervenors
contend that the proposed application undermines the QA system's checks
and balances and the comprehensiveness and independence of the program.
Additionally, Intervenors assert that written procedures are not available that
limit SFCs ability to conduct additional audits on an "as needed basis." The
brief cites these changes as violating a " principle" from NRC's Timeliness-in-
Decommissioning Rule (59 Fed. Reg. at 36,032) that QA programs governing
operations equally apply to decommissioning. Intervenors contend that the
technical precision required for preparing SFC's site characterization report and
the ongoing work at the facility, although reduced in scope, calls for an adequate
and effective QA program to ensure that employees are following health and
safety requirements.

,

Basically, Intervenors assert that the independence of SFC's auditing pro-
'

cesses is undermined by placing responsibility for the QA function with the
Director, Regulatory Affairs, who has operating responsibilities, and GA, which
has operational and ccmflicting responsibilities of its own. The elimination of I

internal audits dispenses, Intervenors contend, with a system of checks and bal- |

ances for a review of GA's auditing work. ilaving GA perform its auditing |
'function on a quarterly basis demonstrates a substantial downgrading of SFC's

QA program. Finally, Intervenors argue that GA is engaged in another htigation
involving the NRC and is attempting to distance itself from SFC in that proceed-
ing. This creates a conflict with GA simultaneously having responsibility for

|

H See staff kesponne to Premdmg othcar, May 7,1996 in conespon&nce to the Preueng ofhcer nn May
1

27.199h61 a representauve of NACE, one of the two Intervenors an the proceedmg, challenges the Stafr's
,

schedule infannanon. No nouce of appearance having teen provi&d by that u,dividual. the substance of that i

conespondence has not heen conskred herein |
.

I
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auditing under the proposed SFC amendment. See Intervenors' Brief at 13-15;
Earl Testimony at 32-50.4

He Licensee asserts that, for QA purposes, no large quantities of radioactive
or hazardous materials exist at the site, as intervenors contend, and even the
emptying of t!.e site's pools has been deferred until the fmal FCD is approved.
Although SFC claims that there are no regulatory requirements or guidance on
QA for a site in a decommissioning mode, nevertheless, the provision for GA
and additional independent audits, if needed, meets the regulatory criteria of
Regulatory Guide 3.55. He Guide merely provides guidance and calls for the
performance of audits and inspections pursuant to a written plan by people not
responsible for production activities. SFC contends that GA's audits satisfy this

. requirement, that SFC is implementing an effective QA program tailored to the
company's ongoing activities, and that no inspector's reports have cited its QA
program for any deficiencies.

In regard to the independence issue, the Licensee asserts that there is no
regulatoiy requirement that internal and external audits must be conducted during

,

decommissionmg and the current level of activity at the site does not warrant
'

an internal audit function. The audit function performed by GA under the '

license has been retained in the amendment and, again, GA has been directed
- to perform audits of areas and d. partments responsible and reporting to the
Director of Regulatory Affairs. If additional audits are needed, the Director
of Regulatory Affairs will arrange to have them performed by an independent
auditor. Referring to a recent inspection report on August 9,1995, the Licensee
claims that the NRC Staff characterized the oversight of the SFC as evidenced by
audits as adequate. SFC regards the argument questioning GA's independence

3

within its own organization an irrelevant concern.
]

On the challenges asserted to comprehensiveness and downgrading of the QA 1

program by quarterly audits, SIC contends that no necessity exists for GA to
be available on a daily basis. SFC's other resources, it claims, routinely handle
daily inspections. It states that an NRC 1994 inspection report cited the audit
plan and audits at the site as appearing to be very comprehensive. Admitting
that there had been some previous confusion regarding lines of reporting due to
changes in personnel, the present functions and responsibilities, SFC contends,
remain basically unchanged and all activities and responsibilities are assigned to
SFC personnel who meet license qualifications, it states that the fact that GA is
continuing the audit function that it holds in the current license evidences the fact
that GA's position in another proceeding is unrelated to its audit responsibilities
for the SIC.

The Licensee contends that the workload associated with audits and the QA
function is not heavy for the limited activities currently taking place. It asserts
further that the noncompletion of written procedures referred to by Intervenors

- involved SFC in an operating mode, not its current decommissioning one. SFC
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decided not to complete those procedures and has not been cited by the NRC for
a failure or lack of appropriate procedures in its QA. SFC cites section 2.8 of the
license application as requiring GA to audit the Director, Regulatory Affairs, and
as also authorizing the Director to direct the performance of additional audits
of functions under his responsibility, See SFC Brief at 14-16; Ellis Affidavit at
15 23.

Despite the lack of a regulatory requirement on audits, Intervenors contend
that the Board [" Presiding Officer"] can impose conditions when health and
safety protection concerns require it. Alleging that there still may be activities
involving radioactive materials, Intervenors contend that the spotty operating
history of SFC requires frequent QA oversight."

They allege that the EPA has imposed stringent QA requirements on SFC, and
Intervenors find it difiicult to understand, therefore, how the Licensee would not
need internal audits. The Intervenors claim that GA's auditing role is not clearly
outlined by the License amendment and insist that the Director of Regulatory
Affairs has a conflict in being able to decide on additional audits over areas
in which he has program responsibility. See Intervenors' Reply at 11-14; Earl
Reply at 18-27.

In the Licensee's view, a quarterly audit program conducted by GA and
backed by selected independent audits is sufficient for the current level of limited
activities at SFC. The QA prograin is not being degraded and it satisfies EPA
and NRC requirements. SFC argues that other proceedings that GA is involved
in are irrelevant to this proceeding and no one has previously challenged GA
handling the QA function under SFC's current license.

According to the Licensee, the Intervenors are seemingly confused and are
mishn in referring to SFC as discontinuing its internal QA program. Internal
inspection ( SFC states, are still being performed on quality control functions
and only inteu.a! QA audits have been eliminated. NRC's inspection program
has not identified any of the problems cited by Intervenors. Finally, the Licensee

( asserts that the authority of the Chairman, who has overall responsibility for the
' plant's safety, is et limited by the license from designating someone to serve

in his place or to appoint additional members to the PRC. See Licensee Reply
Brief at 5-6; Ellis Reply Affidavit at 4.

Decision

Intervenors challenge the amendment application as undermining the checks
and balances of the Licensee's QA program as well as its quality and inde-
pendence, it argues that making GA's audit function the responsibility of the
Director of Regdatory Affairs, who has operating supervisory authority, and
climinating internal audits presents s conflict of interest, dispenses with a check-

302



_ . _ _ _ .

and-balance system, and removes any method of validating GA's auditing per-
formance.

It cannot be demonstrated that a licensee in a decommissioning posture where
its activities are greatly decreased requires the same level of resources as in an
operating mode. That is the case here where unchallenged testimony shows an
overall personnel reduction from 350 at the peak of SFC's operations to less than
30 currently." As resources and activities decline, similarly will the QA effort to
which it applies. Since GA has been performing its audit responsibilities while
in a decommissioning stance and no one has produced evidence of current QA
deficiencies being cited by NRC inspectors, it is impossible to conclude that
SFC's QA audit procedure has any basic flaws at this point in time.

In view of its decreased activities, a successful challenge cannot be made that
NRC has a requirement for an internal audit function at present. We need not
debate the issue of a regulatory requirement for QA during decommissioning
since the QA function, although lessened, is being performed here. No
substantial challenge has been made to SEC's arrangement to have GA continue
the QA function it has performed previously or the additional independent audits
whenever needed to review GA's work or other activity. He fact that the
authority to request such additional audits rests with a person who has authority
over the areas to be audited does not, in and of itself, represent a conflict of
interest. Nor is the independence of SFC's QA program threatened by the
utilization of GA as an outside auditor. Dat company has been exercising the
same responsibility for years without any regulatory challenge to its independent
performance.

In light of the present level of activity, Licensee's QA effort appears ut this
stage as adequate. And lack of independence or conflict of interest cannot be
successfuliy claimed where GA's QA work is deliberately interposed between
the Director, Regulatory Affairs, and the departments supervised. Further, it
cannot be maintained that the question of GA's independence within its own
organization is relevant to this proceeding. If the Intervenors' argument that GA
is trying to distance itself in another proceeding from SFC is correct, one can
only conclude that a willingness to continue an audit function with the same
company is an odd way to demonstrate that fact, it is difficult to understand
how SFC's QA effort, at this limited stage of its decommissioning activity, can
be reviewed as deficient. At a time when the PCP is forwarded for approval to
the agency and the effort to dispose of contaminated materials is clarified, the
QA program can be screened with more pertinency than it can under the present
state of affairs. It should be noted that the Staff now requires SFC to review
its staffing levels and qualifications whenever there is a change of activities at

U .lha Affsvit at 11.I
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the facility, and there is a requirement that such reviews will be made available.
See Amendment of SFC License, Weber to Ellis (Ibb. 21,1996).

.

'

Legal Argument

The Intervenors claim that section 103 of the Atomic Energy Act (Act)
and 10 C.F.R. 5 40.3 of the Commission's regulations control the issuances of
licenses to conduct activities with radioactive materials. The Staff ordinarily
issues requested licenses, but in this case, it is asserted "because a hearing
was requested by the Intervenors, the authority to issue a license rests with
the Licensing Board." Intervenors' Brief at 2-3. Intervenors cite 10 C.F.R.
9 2.104(d)(3) as support for this proposition. Id. at 3.

Intervenors argue that NRC Staff inspectors, acting on behalf of the agency,
acquiesced in the unilateral organizational changes made by SFC prior to
obtaining licensing authority to do so. This violated section 189a of the Act
and abrogated Intervenors' hearing rights. Iiom this argument, Intervenors
conclude, the Presiding Officer should decline to exercise his authority to
consider a license amendment application as a "falt accomplis." Instead, SFC's

-license application should be denied; the Presiding Officer should order SFC to
restore the staffing and management organization as they existed prior to April
1993; and the Presiding Officer should refuse any further license amendments
" implemented prior to receiving approval from the NRC Staff or the Board [ sic],
as apptopriate." Id. at 5.

In its Reply Brief, SFC counters that Intervenors have relied upon the wrong
provisions of both the AEA and NRC regulations. SFC claims that the provisions
cited for support refer exclusively to the licensing of nuclear reactors and fuel 1

reprocessing facilities. According to SIC, section 103 of the Act is not relevant j
to a source materials licensee "which is subject to NRC jurisdiction under |

Section 62 of the AEA (42 U.S.C. I 2092) and licensed under 10 C.F.R. Part 40." 1
SFC lirief at 3. SFC argues that 10 C.F.R. 6 2.lG4(d), upon which Intervenors i

rely, is applicable to production and utilization facilities under Part 50 and only !

to antitrust questions, neither of which is a concern in this proceeding. The
Intervenors, SFC contends, ignore the provisions of 10 C.F.R. 6 2.1205(1) where
"the staff retains its authority to act upon the pending application notwithstanding I
the granting of Intervenors' hearing request." Id. at 4. ~|

As to the substance of Intervenors' argument that many of the administrative !
changes requested by the Licensee's amendment request are already a fait

i accompli SFC answers that all the individuals assigned to decommissioning
responsibilities are fully qualified for those positions under the current SFC
license, and therefore, SFC is meeting its regulatory responsibilities. SFC states
that intervenors have failed to identify any regulatory requirements concerning
the assigning of more than one position to a single individual. Id. at 5. SFC
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further argues that Intervenors' requests - that the Presiding Officer decline to
consider the amendment application, that the application be denied, and that the
staffing levels be returned to the April 1993 level- are, except for denying the
application, beyond the scope of the Presiding Officer's authority. According to
SFC, that authority is limited to the resolution of the admitted areas of concern
in determining whether the pending application should be granted, denied, or
conditioned. Id. at 6.

SFC also argues that Intervenors have not been denied their hearing rights
under the AEA. It states that under the provisions of 10 C.F.R. Part 2. Subpart
L, a hearing on a materials license can be held before or after the issuance of the
license, depending upon the circumstances of the hearing request. SFC cites,
for an example, if the Federal Register notice of a licensing action has not been
published, a hearing on the issuance of a license or license amendment can be
requested until the cariier of 30 days after the requester receives actual notice
of the NRC action granting an application or 180 days after such action. Id. at
7, citing 10 C.F.R. I 2.1205(c)(2).

In their Reply Brief, Intervenors agree that they inappropriately relied on
section 103 of the AEA in their earlier written presentation. See Intervenors'
Reply. Ilowever, they point to language in section 62, cited by SFC, that
carries "even more explicit prohibition than 6103 against the conduct of
unlicensed activities." Id. at 1. Again Intervenors argue that changes in the
management structure at the SFC facility "in the absence of prior staff approval,
required SFC to wait for the Board's ruling that the amendment was lawful and
reasonable before it could implement the proposed license amendment." Id. at
3. Intervenors question the validity of 10 C.F.R. 5 2.1205(e)(1) under section
189(a)of the Act. Intervenors state that section 189(a)(2)(A) of the AEA (which
clearly enunciates " construction and operating licenses")" applies to all licenses
issued under Chapter 23 of the U.S. Code" and further presumes "all hearings
on license amendments which are offered under i189(a) of the AEA will be
held prior to the issuance of the license amendment unless they are subject to
a no significant hazards determination." Id. at 3-4. The Board has an interest
in seeing that the integrity of its adjudicatory process is respected, Intervenors
say, and in the absence of formal licensing approval from the NRC staff, SFC
is required to wait for the Board's resolution of the pending hearing request
before implementing those changes. Id. at 5. The Licensee's Reply alleges the
inapplicability of the "no significant hazards" determination of section 189(a) to
materials licensees.
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Decision

There are substantial flaws in Intervenors' legal arguments. Notwithstanding a

the Intervenors' beliefs, a Presiding Officer does not have the authority to !
issue a license or license amendment. nat authority is solely the province
of the Staff. . He Presiding Officer's duty is to determine whether or not
challenges to the license amendment application and the granting of the license i

by the Staff are against either statutory or regulatory law. In its Reply Brief,
the Licensee has set forth the relevant provisions of the law and regulations
governing materials licensing. Summarized and as they pertain to the matters
raiscJ by the Intervenors, they are:

1. The Presiding Officer is limited 'in this case to a determination that
the license application be granted, denied, or conditioned. Declining to
consider the present license application on the basis that it already has
been implemented is a matter beyond the scope of his authority.

2. The regulations in Subpart L make clear that a hearing can be held before

or after the issuance of a materials license. See 10 C.F.R. 9 2.1205(c)(2).
3. None of the provisions of the Atomic Energy Act and NRC's regulations

cited by Intervenors have been violated through the commencement of
this license amendment proceeding.

It should be noted that the legal challenges to this proceeding have not been,

raised prior to the written presentation of Intervenors' case. In its request fc r
hearing, the right to a hearing was based on the substance of the amendment
and contesting "the adequacy of SFC's management organization to provide
adequate protection of petitioners' heath and safety. . . ." Although the basis
of Intervenors' legal arguments have been considered, a determination could be
made that such contentions are outside the scope of this proceeding. Procedural
irregularities in the manner in which managerial and administrative changes
have taken place prior to the granting of a license amendment, as alleged by ,

'

Intervenors, are reachable by recourse to the provisions of 10 C.F.R. 5 2.206.
That procedure authorizes the questioning of Licensee activities through a

'
petition to the NRC's Executive Director for Operations and the issuance of
an enforcement order to have protested irregularities stopped. I

in light of the foregoing, and based on the complete record of this proceeding, |

the Presiding Officer concludes that Intervenors have not demonstrated or proven I
any deficiencies in the Licensee's proposed amendment at this time. j

ORDER :

On the ba'is of the presentations and evidence submitted, and in consideration |
of the opinions and conclusions set forth herein,it is ORDERED that j

|

|

|
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1.. The' issuance of an Amendment dated libruary 21,1996, to Sequo3-A _ i

Reis Corporation Materials License SUB-1010 is sustained.. J

2. In accordance with 10 C.F.R. 5 2.1251, this initial Decision will consti.
tute the final action of the Commission within thirty (30) days after the date of

,

issuance, unless any party petitions for Commission review in accordance with !
10 C.F.R. 5 2.786, or the Commission takes review sua sponte. Any other party |
to the proceeding may file within ten (10) days after service of a petition for
review, an answer supponing or opposing Commission review.

James P. Gleason, Presiding
Officer

ADMINISTRATIVE JUDGE

Rockville, Maryland
June 21,1996.

o

307 ,

,



. .- . .. . . _ . - .. .- -- - . - . ~. .

.

Cite as 43 NRC 309 (1996) DD-96-4

t

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

!

OFFICE OF ENFORCEMENT

,

James Lieberman, Director .

In the Matter of Docket Nos. 50-528
50-529 4

'

50-530

ARIZONA PUBLIC SERVICE
COMPANY |

' (Polo Verde Nuclear Generating j

Station, Units 1,2, and 3) June 3,1996 ]
l

With the exception of granting the request that the Nuclear Regulatory Com- )
mission (NRC) uke escalated enforcement action against the Licensee, Arizona
Public Service'(APS) Corapany, the Director of the Office of Enforcement de-
nies the requests ret forth in the petitions dated May 12,1993 (as supplemented
on May 28,1993, October 26, 1993, and January 15,1994), May 27,1994
(as supplemehted on July 8,1994), and November 14, 1994, filed by Romas ;

J. Saporito, Jr., Florida Energy Consultants, and Linda Mitchell (Petitioners). |
De Petitioners requested that the NRC (1) initiate a proceeding pursuant to j
10 C.F.R. 5 2.202 to modify, suspend, or revoke the Palo Verde operating li-

'

Icenses; (2) initiate actions to immediately shut down Palo Verde; (3) issue
escalated enforcement nction against the Licensee and/or Licensee management
personnel; (4) take immediate actions to survey Palo Verde employees to as-
certain any chilling effect and discover any management actions effective in
limiting the chilling effect; (5) issue a notice of violatio* L, APS for continu.
ing to employ The Atlantic Group (TAG) as a labe contractor at Palo Verde;
(6) investigate alleged material false statements made by William F. Conway
and require that he be relieved of his duties; (7) investigate comments about
Mr. Saporito appearing in an APS letter dated Augus'. 10,1993; (8) investigate
the termination of Joseph Straub; (9) initiate a " chilling-effect letter" to APS re-
garding Mr. Straub's termination;(10) issue an order requiring APS to bring the

'
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Palo Verde units to 0% power until APS can demonstrate that corrective actions
have been taken to obviate any inference of a hostile work environment at Palo
Verde; (11) issue a demand for information requesting specified information
from APS concerning the work environment at Palo Verde and the effect that
the employment of certain named individuals has on the work environment and
why the NRC should have confidence that the named individuals will comply
with NRC regulations; (12) take escalated enforcement action against TAG and
any of its employees found to have engaged in wrongdoing; (13) require APS
to provide Mr. Saporito a make-whole remedy for terminating him and failing
to rehire him; and (14) require actions by APS to abate and obviate the chilling
effect caused by the failure to provide employee protection for Mr. Saporito.
He Director has reviewed the Petitioners * requests and concerns and concluded
that the need for further action has not been substantiated. The reasons for the
partial denial are fully set forth in the Director'r Decision.

DIRECTOR'S DECISION UNDER 10 C.F.R. 5 2.206

I. INTRODUCTION

A petition was filed by Thomas J. Saporito, Jr. (Petitioner) in accordance
with 10 C.F.R. 5 2.206 on May 12,1993. The petition requested that the
NRC: (1) institute a show-cause proceeding pursuant to 10 C.F.R. 9 2.202 to
modify, suspend, or revoke Arizona Public Service (APS) Company's operating
licenses for Palo Verde Nuclear Generating Station (Palo Verde); (2) initiate
actions to shut down Palo Verde; (3) take escalated enforcement action against
APS, including the issuance of civil penalties against APS and/or Licensee
management personnel at Palo Verde; and (4) survey Palo Verde employees to
gauge the chilling effect that may exist and whether the Licensee's actions were
effective in limiting the chilling effect. On May 28,1993, Petitioner fomarded
a New Times article (May 26-June 1,1993) to the NRC as a supplemetit to
this petition.' On October 26,1993, Petitioner supplemented the May 12,1993
Petition to include a copy of an October 23,1993 discrimination complaint filed
by the Petitioner with the Department of Labor against APS and The Atlantic
Group (TAG). In the October 26, 1993 supplement, Petitioner reiterated his
earlier request for action and additionally requested escalated enforcement action
against TAG and against any of its employees who are found to have engaged
in wrongdoing.

I This arucle contains accnunts or wlundeblower retaliation by the t.icensee against plant workers at No Verde.
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Another petition was filed by Petitioner on January 15,1994. This petition, |
'

which has been treated as a supplement to the May 12, 1993 Petition: (1)
reiterated the requests for escalated enforcement action against APS that were
made in the May 12,1993 Petition;(2) requested that APS be required to provide
a make-whole remedy for Petitioner for terminating Petitioner and failing to
rehire him as a result of Petitioner's engaging in protected activities; and (3)
requested that APS be required to abate and obviate the chilling effect at APS
arising from the failure to provide the Petitioner with employee protections
afforded under 10 C.F.R. C 50.7.

As the bases for the May 12,1993 request, Petitioner asserted that:- (1) a
?' Department of Labor (DOL) Administrative Law Judge (ALJ) ruled that APS

discriminated against Petitioner (ERA Case No. 92-ERA-030);2 (2) the DOL :

. case is evidence that "the Licensee appears to have violated numerous NRC
requirements regarding operation of the Palo Verde nuclear station; and (3)
Licensee managers have made questionable if not false statements to the NRC
regarding the emergency lighting at Palo Verde. Petitioner's October 26,1993
supplement to the original petition bases the request for action on Petitioner's
October 23,1993 complaint filed with DOL and the ruling in favor of Ms. Sarah
C. Thomas against APS. Petitioner's January 15,1994 supplement to the original
petition bases the request for action on the admission by one of the witnesses
at the Petitioner's DOL hearing that the witness lied under oath, as evidence
of APS' intent to discriminate against Petitioner and that the discriminatory
treatment of Petitioner has caused a chilling effect on other employees at Palo
Verde.

Another petition was filed by Petitioner and Florida Energy Consultants
(Petitioners) on May 27, 1994. This petition (1) reiterated the request for a
show-cause proceeding, and further requested that the NRC: (2) issue a notice
of violation against the Licensee for continuing to employ TAG as a labor !

contractor at Palo Verde; (3) investigate alleged material false statements made j

by William F. Conway, Executive Vice President at Palo Verde, Juring his !
testimony at Petitioner's DOL hearing (ERA Case No. 92-ERA-030) and that, in )
the interim, the NRC require that Mr ''onway be relieved of any authority over
operations at Palo Verde; (4) investigate the Licensee's statements regarding
Petitioner Saporito in an August 10, 1993 letter from Mr. Conway to NRC
Administrator, Mr. Bobby H. Paulkenberry, in which the Licensee said that Mr.
Saporito gave materially false, inaccurate, and incomplete information on his
application for unescorted access to Palo Verde so that, as a result of that event,
Petitioner Saporito lacks trustworthiness and reliability for access to Palo Verde;
($) investigate the circumstances surrounding the libruary 1994 termination of |

suponu, v Arkm rec sem a Cn. 9W A@0 mecommended tWuon und order or Mg 10,1994

|
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Licensee employee Joseph Straub, a former radiation protection technician at
Palo Verde, to determine if his employment was illegally terminated by the
Licensee for having engaged in " protected activity" during the course of his
employment; (6) require that the Licensee respond to a " chilling-effect" letter
regarding the circumstances surrounding Mr. Straub's termination from Palo
Verde and whether any measures were taken to ensure that his termination did
not cause a chilling effect at Palo Verde; and (7) initiate appropriate actions
to require the Licensee to immediately conduct eddy-current testing on all

'

steam generators at Palo Verde, because the steam generator tubes were recently
subjected to cracking.

As the bases for these requests, Petitioners asserted that: (1) a show-cause
proceeding is necessary because the public health and safety concerns that
are alleged are, significant and to permit public participation to provide NRC
with new and relevant information; (2) past practices of TAG demonstrate that
employees of TAG were retaliated against for having raised safety. concerns -
while employed at Palo Verde; (3) citations to testimony from transcripts and
numerous newspaper artic!cs (appended as exhibits to the petition), demonstrate

- that Mr. Conway's testimony is not credible; (4) statements in the August 10,
1993 letter are inaccurate and materially false and characterize Mr. Saporito as
an individual lacking trustworthiness and reliability for_ access to Palo Verde,
so that such negative characterizations have blacklisted him from continued
employment in the nuclear industry, which is all in retaliation for his raising.

safety concerns about operations at Palo Verde, and thus, Petitioners ask that
these statements be rescinded; (5) an investigation into the termination of Mr.
Straub is warranted in view of the fact that the Licensee has engaged in similar
illegal conduct in the past where the NRC has required the Licensee to pay
fines; (6) Mr. Straub is entitled to reinstatement with pay and benefits pending
the NRC's investigation into his termination to offset any chilling effect his
termination had on the Palo Verde workforce; and (7) in addition to cooling
tower problems, the stress corrosion and cracking in the steam generators is a
recurring problem of which the Licensee is aware and which the Licensee has
failed to properly correct, so that the NRC should be concerned about proper
maintenance of safety systems and equipment there.

Immediate action with respect to item 7 of the May 27, 1994 Petition,
regarding eddy-current testing of the steam generators, was denied by William
T. Russell, Director, Office of Nuclear Reactor Regulation, in a letter to the
Petitioners dated July 26, 1994 The nonimmediate portion of the request is
being addressed in a separate Director's Decision by Mr. Russell, and the issue
will not be discussed further here.

On July 8,1994, Petitioners filed a supplement to the May 27,1994 Petition
raising additional issues concerning technical matters unrelated to the issues
addressed in this Decision. The requests filed in this July 8,1994 supplement
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are being addressed in the above-noted Director's Decision by Mr. Russell and
will not be addressed bere.

Another petition was filed by Romas J. Saporito, Jr., Florida Energy
Consultants, and Linda Mitchell (Petitioners) on November 14, 1994. The
petition requested that NRC: (1) issue a confirmatory order requiring APS to
reduce power at all Palo Verde units to 0% until APS can demonstrate corrective
actions for the alleged hostile work environrnent at Palo Verde; (2) issue a-
demand for infortnation to APS asking (a) why NRC should have confidence that
APS can operate Palo Verde in an environment free of harassment, intimidation,
and discrimination; (b) about the current duties and responsibilities of certain
listed employees, including whether any of those employees is currently involved
in NRC-licensed activities; (c) why the Commission should have confidence that
these employees will comply with NRC requirements; and (d) why the NRC
should not take action to prohibit the involvement of these employees in NRC-
licensed activities.

As the bases for these requests, Petitioners assert that: (1) DOL found that
Sarah Romas was discriminated against by APS: (2) DOL found that Linda
Mitchell was discriminated against by APS; (3) DOL found that Thomas J.
Saporito, Jr., was discriminated against by APS; (4) these matters could have
been settled before adjudication by DOL: (5) other recent DOL complaints
by Straub and Irick are indicators that discrimination is the normal course of
business at Palo Verde: (6) Petitioner Linda Mitchell lives within 2 air miles
of Palo Verde and, therefore, has standing to intervene in a hearing before an
NRC Atomic Safety and Licensing Board (Board); (7) Petitioners Saporito and
Florida Energy Consultants have the requisite standing to intervene in a hearing
before a Licensing Board through Ms. Mitchell; (8) Petitioners are subject to 1

iphysical harm and loss of personal property in the event of a nuclear accident at
Palo Verde as a direct or indirect result of the hostile work environment fostered
at Palo Verde; and (9) a hostile work environment exists and is pervasive at Palo
Verde and is condoned and fostered by Licensee managemerr

11. DISCUSSION
|

Due to the numerous requests and interrelated nature of the issues raised )
and the bases provided by Petitioners, the items raised in each of the petitions 1

and their supplements described above have been considered together and are |

described in one composite list below. The discussion that follows the list 1

is keyed to the numbers used to identify each request. He petitions and J
supplements noted above request that the NRC: |

|
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1. Initiate a show-cause proceeding pursuant to section 2.202 to modify,
suspend, or revoke APS' licenses to operate Palo Verde (May 12,1993
Petition, request 1; May 27,1994 Petition, request 1).

2. Initiate actions to cause the immediate shutdown of the Palo Verde
reactors (May 12,1993 Petition, request 2).

3. Issue escalated enforcement action against Licensee and/or Licensee
management personnel at Palo Verde directly or indirectly responsible
for the safe and proper operation of Palo Verde (May 12,1993 Petition,
request 3) and issue escalated enforcement action against APS for -
discrimination against Petitioner Saporito, including providing a make-
whole remedy for the Petitioner (January 15,1994 Supplement to May
12,1993 Petition, requests I and 2).

4, Take immediate actions to cause an exhaustive survey of employees
at Palo Verde to ascertain the scope and breadth of any chilling effect
and to discover what management actions were effective in limiting the
chilling effect (May 12,1993 Petition, request 4), and require actions
by APS to abate and obviate the chilling effect caused by the failure to
provide employee prote,:tions for Petitioner Saporito (January 15,1994
Supplement to May 12,1993 Petition, request 3).

5. Issue a Notice of Violation to APS for continuing to employ TAG as
a labor contractor at Palo Verde (May 27, 1994 Petition, request 2)

iand issue escalated enforcement action against TAG for discrimination
against Petitioner Saporito (October 26.1993 Supplement to May 12, !
1993 Petition).

6. Investigate alleged material false statements made by William F. Con-
way during his testimony at the hearing for DOL Case No. 92-ERA-030 j
and, in the interim, require that he be relieved of his duties (May 27, ,

|1994 Petition, request 3).
7. Investigate the comments made in a footnote of APS' August 10.1993

Letter to the NRC (May 27,1994 Petition, request 4).
8. Investigate the circumstances surrounding the termination of Joseph

Straub by APS to determine if the termination was illegal (May 27,
1994 Petition, request 5).

9. Initiate a " chilling-effect letter" to APS requesting APS to respond
regarding Mr. Straub's termination and to describe what measures were
taken by APS to ensure that Mr. Straub's termination did not cause a ;

chilling effect at Palo Verde (May 27,1994 Petition, request 6). l

10. Issue a confinnatory order requiring APS to bring all Palo Verde units
to 0% power until such time as the Licensee can demonstrate corrective
actions to obviate any inference of a hostile work environment at Palo |
Verde (November 14,1994 Petition, request 1). j
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i 1. Issue a demand for information requesting that APS: I
'

a. explain why NRC can have confidence that the environment at
Palo Verde is free of harassment, intimidation, and discrimination,

both in general and with respect to certain individuals. )
b. describe the current employment duties and responsibilities of I

certain named Licensee employees, including whether any of |
those employees is now involved in NRC-licensed or -regulated i

activities. I

c. explain why NRC can have confidence that the named employees !
will comply with NRC requirements

d. provide information as to why the Commission should not pro-
hibit the named employees from involvement in NRC-licensed i

activities. I

(November 14,1994 Petition, request 2).

Requests for Action for Discrimination Against
Petitioner Saporito - Items 3 and 5

With respect to the portion of item 3 that requests enforcement action
against APS, Petitioner has based the request for civil penalties against APS
and/or its managers on violations of section 50.7 for denying Petitioner Saporito
employment at Palo Verde Unit I in 1992 based on his earlier involvement
in protected activities at Palo Verde. In fact, in a letter to NRC, dated
August 10, 1993, APS stated that following a hearing before a DOL ALJ
concerning whether APS had violated section 210 (now section 211) of the
Energy Reorganization Act of 1974 (ERA)in denying the Petitioner employment
at Palo Verde (DOL Case No. 92-ERA-030), an APS supervisor admitted that he
discriminated against the Petitioner in denying him employment at Palo Verde
and falsely testified in the ALJ proceeding. The NRC Office of Investigations
conducted an investigation into the matter and concluded that the APS supervisor
discriminated against the Petitioner (O! 5-93-023R). 01 referred its findings to
the Department of Justice (DOJ) for criminal prosecution. DOJ pursued and
obtained a criminal conviction of the APS supervisor for discrimination in this
case. On March 7,1996, the NRC issued a civil penalty in the amount of
$100,000 to APS (EA 93159) and a Notice of Violation to the APS supervisor
(IA 96-015) involved in the violation of scetion 50.7 for failure to hire Petitioner
due to his earlier involvement in protected activities. Therefore, Petitioner's
request in item 3 for enforcement action has been granted.

With respect to the portion of item 3 that requests a make-whole remedy for
Petitioner, section 210 (now 211) of the ERA gives the Department of Labor
the authority to effect remedies for the omplainant. The NRC has no such
authority. 'Iherefore, this portion of the request in item 3 is denied.

'15
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Item 5 requests escalated enforcement action against TAG for TAG's alleged
discrimination against Petitioner Saporito and further requests that a Notice of
Violation be issued against APS for cantinuing to employ TAG as a contractor
at Palo Verde. Petitioners based this request for enforcement action against TAG
on its alleged discrimination against Petitioner Saporito and based the request
for enforcemem action against APS on the fact that past practices by TAG
demonstrate that employees of TAG were retaliated against for having raised
safety concerns while employed by TAG at Palo Verde.

Of the tive complaints filed with the DOL against TAG for alleged viola-
tions of employee protection requirerrents at Palo Verde, four were filed by
Petitioner Saporito and were ultimately settled without the DOL finding any
discrimination.2 On January 14, 1994, the NRC's Office of Investigations (OI)
initiated an investigation of multiple allegations of Petitioner Saporito that TAG
had discriminated against Petitioner by refusing to hire him for additional em-
ployment and " blacklisting" him and that a TAG employee lied in testimony m
a DOL hearing. Following its investigation. OI issued a report on November 8,
1995 (01 Case No. 2-944X)3) in which it found that these allegatiens were not
substantiated. Accordingly. Petitioners' allegations of discrimination, " black-
listicr." and false testimony by TAG with regard to Petitioner Saporito do not

,

appear to have merit and do not provide a basis for the NRC action against APS
and TAG that Petitioners request.

He cornplaint filed by another TAG employee involved a claim that TAG*

violated its internd policy when a TAG supervisor divulged derogatory inferma-
tion about the complainant to a prospective employer. The DOL ALJ concluded

that discrimination occurred in that case (DOL Case No. 94 ERA-009) and the j
NRC issued a Notice of Violation to TAG on January 8,1996, for a Seventy

|
Level III violation (EA 95-192). l

While disputing the violation, TAG's February 6,1996 response advised the |
NRC that it was going to comply with the Secretary of Labor's order requiring
TAG to pay compensatory damages and attorney's fees. De response also
described the corrective steps taken by TAG, including: (1) the requirement
for a signed release from an employee before any information about his/her
personnel file can be given out; (2) a new limitation on types of personnel
information that can be given out; (3) training of company employees on the
requirements of section 211 of the Energy Reorganization Act; (4) training
of supervisors to emphasize the right and obligation of employees to maintain
an environment in which employees are encouraged to raise safety concerns;

I lhe Dol. Area thrector speciheally found no dncnrrunauon in two of the compl.uuts (Dol Case Not 93-ERA.
045 and 93TRA426) but the Dol had not yet ruled on the other two compi.unts (consolidated in Dol Case
No. 941RA4291 before the nettlenwnt of all conpl.unts with respect to the Petsuoner and TAG resulted in the
dnmissal of the complainta Case No. 94-tiRA429 included the october 23.1993 conyl.unt that the Peouoner
subnutted mth his october 26,1993 supplenunt to the May 12.1993 Nunon.
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(5) specific training for~ the supervisor involved in the case; (6) additional
correspondence from the President of TAG to,its employees reminding them
of the company's commitment to a proper work environment; and (7) the
hiring of an individual as TAG's Manager of Quality Assurance who had won
a section 211 whistleblower complaint against another employer. _ The Staff
has concluded that Petitioners have failed to provide information that would
show that TAG retaliated against its employees and that, with regard to the one
violation of employee protection requirements that was substantiated against
TAG, considerable improvernent and corrective actions have been implemented
by TAG. Moreover, it is not a violation to utilize a contractor that has been
involved in past violations. In short, there is no basis to justify further
action against TAG at this time r.nd no basis *.o take action against APS for

,

employing TAG.d Petitioners' request for additional enforcement action beyond
that described above is, therefore, denied.

Requests for Action for Discrimination Against
Joseph Straub - Item 8

With respect to item 8, which concerns the Petitioners' request for an
investigation of the circumstances concerning the termination of Joseph R.
Straub by APS, I note that of the two complaints filed by Mr. Straub with
the DOL concerning his termination by APS, the DOL ALJ dismissed Case No.
95-ERA-0105 on February 23,1995 without action, finding that its issues were
inextricably intertwined with those of Case No. 94 ERA-037 and, in 94. ERA-
037, the ALJ concluded on October 6,1995, that Mr. Straub had not established
a prima facie case of discrimination.'in fact, the DOL ALJ found that Mr. Straub
was not credible in his assertions of discrimination or the presence of a hcstile
work environment at Palo Verde. 'Ihe ALJ recommended that the complaint be
dismissed and, in an order issued on April 15, 1996, the Secretary of Labor
concurred, dismissing Mr. Straub's complaint. Considering the Secretary of
Labor's finding regarding Mr. Straub's complaints, and the fact that there has not
been any other evidence of discrimination presented by the Petitioner that would
establish that Mr. Straub was the subject of discrimination, an investigation into
Mr. Straub's claims of discrimination is not warranted and, therefore, the request
is denied.

l
4 In fact, at the erre of the amual idenoticauon of a potencal violanon in TAG's divulging derogaaory inrorm.auon
about dw lYutioner. AP$ stulf issued sta own %+.ilhng-effects letter" to TAG, demandmg thai TAG take schoe !
to correct dw problem and preclude such problems in the ruture. This was appropnate accon by Al'S to make it
clear to its contractor that poternially discrinunatory acts are unaccept.shle.
8 See Strud v. Anana rubhe Smn a ca. 95 l'RA 010 (Recommended Deciuon sad order or Ibrrusaal. Isb.
21.1995A
'Ste Struuh y Artsma enAhc Smus Ca,94 LRA.037 (Recomnwnded Decnion and Crder oct. 6.1995).
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Requests for Action to Address Resulting Chilling
Effect - Items 4,9, and 11

Items 4 (a request that NRC survey Palo Verde employees and require actions
by APS to abate the alleged chilling effect) and 11 (a request that NRC issue
a Demand for Information to APS) relate to the Petitioner's assertions about
the work environment at Palo Verde, the chilling effect that might exist at
Palo Verde, and whether the NRC should have confidence that certain named
Licensee employees will comply with the NRC regulations. In a letter dated
April 21,1994, APS described the corrective actions it has taken with respect
to the violation discussed in the response to item 3 above to avoid future '

violations. 'Ihese actions included: (1) retention of a consultant service to
perform an independent assessment of employee attitudes and evaluate the
factors that impede or encourage employees to raise concerns; (2) retention of
another consultant to evaluate the effectiveness of APS' programs for handling
employee concerns; (3) corporate and management changes that place a high
priority on building a culture in which managers are measured, in part, on human
interaction skills and effective employee-management relations; (4) development
of the Management issues Tracking Resolution program, a fonnal mechanism
for raising and tracking management-related concerns which provides timely
feedback to employees, timely resolution of the concern, and an appeal process;
and (5) reduction and elimination of the backlog of existing "significant"
concems.

In a letter dated January 11,1996, APS described additional actions, includ-
ing: (1) initiation of the Integrated Palo Verde Management / Issues Tracking
and Resolution Process, which allows employees to raise personal or techni-
cal concerns either formally or informally; (2) issuance of a memorandum to
emphasize that resolution of issues is a top priority; (3) changing the reporting
structure so that the Employees Concerns Program reports to the Vice President,
Nuclear Support; (4) issuance of a letter to all employees to emphasize the im-
portance of open communications; (5) issuance of a memorandum to all contrac-
tors informing them of the Integrated Palo Verde Management / Issues Tracking
and Resolution Process; (6) a letter to TAC requesting that TAG inform APS
of the actions it has taken to foster an open and positive work environment,
followed up by a similar letter to 170 compinies that work for APS; and (7) a
commitment to the NRC to conduct yearly aedits of the Integrated Palo Verde
Management / Issues Tracking and Resolution Process. In addition, in a June
30,1995 response to a letter from APS regarding EA 95-192, TAG described
the actions it had taken to correct the possible chilling effect associated with
this violation. 'Ihese actions included: (1) revision of its policy regarding the
release of information to prospective employers, (2) reiteration to all employees
that reference inquiries be directed to TAG's Human Resources Department.
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(3) retraining of the supervisor involved in this violation, and (4) issuance of a
memorandum to all TAG employees to emphasize that they are encouraged to
raise concerns with TAG, the Licensee, or the NRC.

With regard to previous enfo; cement actions taken by NRC against APS
' for discrimination violations (cited by the Petitioners as bases for issuance of
a Demand for Information to APS), in the case involving the Petitioner (EA
93-159), the NRC did not require any further response regarding the violation,
stating that "information regarding the reason for the violation, and the actions
taken and planned to correct the violation and prevent recurrence is already
adequately addressed on the docket." The other cases referred to by Petitioners
involving Ms. Linda Mitchell and Ms. Sarah Thomas (EA 92-139) arose a
number of years ago and have long-since been resolved. In light of the positive
progress made by APS in the intervening years, as noted above, and after careful
consideration of the corrective actions taken by APS for each of the above
violations, the NRC does not believe that additional actions are necessary at this
time. The Petitioners have not presented information that would indicate that the

~ corrective actions arc inadequate or that there is a hostile work environment at,

Palo Verde at this time, and therefore, have not provided a basis for issuing the
Demand for Information requested here. Consequently, the request is denied.

Item 9 concerns a request that a chilling-effect letter be issued to require APS
to respond regarding Mr. Straub's termination and to describe the actions taken
by APS to ensure that Mr. Straub's termination did not cause a chilling effect at
Palo Verde. In Case No. 94. ERA-037, the DOL ALJ found no discrimination
and found that Mr. Straub " failed to present evidence to suggest, let alone prove,
that he was required to work in . . a hostile or abusive work environment."7
As previously noted, the Secretary of Labor agreed with the ALJ's finding and
dismissed Mr. Straub's complaint in an order issued on April 15,1996. Since
the NRC normally issues chilling-effect letters only when there appears to have
been discrimination, or when the circumstances suggest that other employees at
the site perceive that there might have been discrimination, and since the DOL
has concluded that no discrimination was shown with regard to Mr. Straub,
there is no justification for a chilling-effects letter with regard to Mr. Straub's
terminction. Accordingly, Petitioners * request for a chilling-effects letter is i

'

denied.

Actions Against William F. Conway -Item 6

As to the portion of item 6 that concerns a request that the NRC require
that Mr. Conway be relieved of his duties at Palo Verde, Mr. Russell's July 26,

'M
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1994 letter informed Petitioner that Mr. Conway had retired and, therefore, this
request is moot. With respect to the request that the NRC investigate whether
or not Mr. Conway provided false information during his testimony at trial in
DOL Case 92-ERA-030, Petitioners enclosed newspaper articles to demonstrate
that Mr. Conway's statement that he was not aware of a gathering of news
reporters at the gate of Florida Power and Light Company's Turkey Point plant,
was not credible. He credibility of witnesses in a DOL administrative hearing
is a matter to be determined by the AU during the course of the hearing.
The DOL AU, in case 92-ERA-030, did not find that Mr. Conway was not a
credible witness. Moreover, based on a review of infonnation submitted by the
Petitioners in support of this allegation, it is the Staff's view that the allegations
regarding Mr. Conway's credibility are unsubstantiated. Therefore, the request
for a separate investigation is denied.

- Actions Relating to False Statements -Item 7

With respect to itern 7, which concerns a request that NRC investigate alleged
false statements made in an August 10,1993 letter from APS to NRC regarding
Mr. Saporito's application for unescorted access to Palo Verde, the Petitioner
quoted the Licensee's letter without giving the entire context. The Petitioners
quote the letter as saying "Mr. Saporito had provided materially false, inaccurate,
and incomplete information as part of his application for unescorted access to
Palo Verde," which suggests an accusation on the part of the Licensee. In fact,
the letter actually states: "Notwithstanding the results of [an investigation by
APS], or the facts which have thus far been established regarding Mr. [ Frank]
Warriner's state of knowledge, APS had previously concluded that Mr. Saporito
had provided materially false, inaccurate, and incomplete information." The
phrase bearing the added emphasis makes clear that APS was simply stating the
position it had taken before it became aware of Mr. Warriner's admission that
he had discriminated against Mr. Saporito and had lied to the DOL AU about
the matter. Furthermore, the Staff does not believe that APS " blacklisted" Mr.
Saporito, as asserted, by stating the results of its investigation into the accuracy
of the information provided by Ma, Saporito in his application for unescorted
access to Palo Verde. In sum, the Staff does not believe that the Petitioners
have provided a basis for initiating an investigation into this matter. Therefore,
the request is denied.

>
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Actions to Shut Down Palo Verde or Bring It to 0%
Power - Items I,2, and 10

Items 1 and 2 concern requests for actions to shut down the Palo Verde re-
actors and item 10 concerns a request for a confirmatory order requiring APS
to bring all Palo Verde units to 0% power until such time as the Licensee can
demonstrate correct;ve actions obviating any inference of a hostile work envi-
ronment at Palo Verde. Based on the information discussed above, Petitioners

have not provided information that would establish that a hostile work environ-
ment exists at Palo Verde. Therefore, Petitioners have not provided a basis to
support the requested action. Thes quests are hereby denied.

III. CONCLUSION

As explained above, the request for enforcement action against APS (see item
3, above) has been granted. For the reasons given in the discussion of items
relating to continued employment of TAG by APS, discrimination against Mr.
Straub, the alleged chilling effect at Palo Verde, actions against Mr. Conway,
false statements, and the shutdown of Palo Verde, the remaining requests, other
than those to be addressed by Mr. Russell in a separate Director's Decision,
have been denied.

A copy of this Decision will be filed with the Secretary of the Commission for
the Commission to review in accordance with 10 C.F.R. 5 2.206 c). As provided

by that regulation, the Decision will constitute final action of the Commission
on the issues discussed herein 25 days after issuance, unless the Commission,
on its own motion, institutes a review of the Decision within that time.

James Lieberman, Director

Office of Enforcement ;

|

Dated at Rockville, Maryland, I

this 3d day of June 1996.
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Cite as 43 NRC 322 (1996) DD-96-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Williarr T. Russell, Director

in the Matter of Docket Nos. 50-277
50-278

PECO ENERGY COMPANY

(Peach Bottom Atomic Power
Station, Units 2 and 3) June 10,1996

He Director of the Office of Nuclear Reactor Regulation denies a petition
dated October 6,1994, filed by the Maryland Safe Energy Coalition (Petitioner).
He petition requests the Nuclear Regulatory Commission (NRC) to immediately
shut down both reactors at Peach Bottam, stating that (1) the risk of fire near
electrical control cables due to combustible insulation could cause a catastrophic
meltdown; (2) cracks were found in the structural support (core shroud) of the
reactor fuel in Peach Bottom Unit 3, indicating possible cracks in other parts of
the reactor vessel; (3) the NRC discovered that both reactors had no emergency
cooling water for an hour on August 3,1994; and (4) other chronic problems
exist at Peach Bottom according to an August 16,1994 NRC report. In addition,
the Petitioner raises a concern about the lack of an analysis of the synergistic j

effects of cracks in multiple reactor vessel components. After a review of the )
Petitioner's concerns, the Director concluded that the Petitioner's concerns do |
not raise substantial health or safety issues warranting the requested actions. |
The reasons for the denial are fully set forth in the Director's Decision. i

|

REGULATIONS: INSERVICE INSPECTION PROGRAMS

Nuclear power reactor licensees are required by 10 C.F.R. 550.55a to
implement ir. service inspection programs that meet requirements set forth in the i
American Society of Mechanical Engineers Boiler and Pressure Vessel Code I

(ASME Code). De scope of the inservice inspection programs for reactor j

|
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pressure vessels and their internal components is prescribed by ASME Code -
IXI, Division 1,' subsections IWA and IWB. Licensees are required by the..

~ ASME Code 6 XI, art. IWA-6000, to submit the results of the inspections to the
;NRC within 90 days of completion. -

- FINAL DIRECTOR'S DECISION UNDER
10 C.F.R. 5 2.206

.

L INTRODUCTION
,

/On October 6,1994,' the Maryland Safe Energy Coalition (Petitioner) issued
a press release describing its concerns with the operation of PECO Energy
Company's Peach Bottom Atomic Power Station (PBAPS). In the press release.

,

. the Petitioner requested that the U.S.- Nuclear Regulatory Commission (NRC) i
_

- take action to address those concerns. The Petitioner requested the NRC, among i

:other things, to immediately shut down both reactors at Peach Bottom and keep -

them shut down until certain conditions are corrected. Specifically, the Petitioner

:. stated that (1) the risk of fire near electrical control cables due to combustible
' insulation 'could cause a catastrophic meltdown; (2) cracks were discovered in
^ the structural support (core shroud) of the reactor fuel in Peach Bottom Unit. ,

3, indicating possible cracks in other parts of the reactor vessel; (3) the NRC
discovered that both reactors had no emergency cooling water for an hour on ''

.-August 3,1994; and (4) other chronic problems exist at Peach Bottorn according
to an . August 16,1994 NRC report.

The. Petitioner seeks relief from the risk of fire (Request 1) due to cable
' insulation on the basis of a September 30,1994 article in the Bahimore Sun
that described the indictment of Thermal Sciences, Inc., on charges of falsifying
laboratory records related to Thermo-Lag. Thermo-Lag is a material used to i

insulate electrical cables and other equipment from fire damage. De petition i
states that a fire in' combustible insulation near electrical control cables could ;

cause a catastrophic meltdown.
The petition also seeks the correction of cracks that were discovered in the

'structural support (core shroud) of the reactor fuel in Peach Bottom Unit 3.
'i: indicating possible cracks in other parts of the reactor vessel (Request 2). In

support of this request, the Petitioner also references an earlier demand by
the Nuclear Information and Resource Service (NIRS)' that all safety-class ;

8 on Segember 19.19M. MRS sor sta reher, pursuant to 10 C I: R. I 2.206, regarding sarety. class reactor internal
conycnents as oyner Creek Nuclear Generaung Stadon (oCNGS) on the folkmq prerrnes: (a) the core shroud

(Contmudp

i
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- component parts in both reactor vessels, including the cooling system, the heat
transfer system, and the reactor core, be inspected and that an analysis be
conducted of the synergistic effects of cracks in multiple parts. He Maryland
Safe Energy Coalition did not, however, provide any information to support the

. application of the NIRS petition to PBAPS.
He Petitioner also raises equipment problems at PBAPS, stating that: (a)

the NRC discovered both reactors at PBAPS had no emergency cooling water
for approximately I hour on August 3,1994 (Request 3); and (b) an NRC
inspection report dated August 16,199-1, which the Petitioner asserts described
numerous chronic problems at PBAPS2 (Request 4).

In a letter dated December 2,1994, I acknowledged receipt of the Octo,ber
6,1994 Petition and denied the Petitioner's requests for immediate relief. In
the acknowledgment letter, I informed the Petitioner that the remaining requests
were being evaluated under section 2.206 of the Commission's regulations and
that action would be taken in a reasonable time.

De issues raised by the Petitioner concerning the use of Denno-Lag fire
' barriers raised by Request I of the October 6,1994 Petition have been previously
considered. A Director's Decision (DD-96-3) addressing this specific request
as well as the requests of other petitioners with concerns regarding the use

--of Hermo-Lag by reactor licensees, was issued on April 3,1996.3 He NRC
' Staff's review of the issues related to cracking of reactor internal components
and concerns regarding equipment problems raised by Requests 2,3, and 4 of
the October 6,1994 Petition is now complete. Accordingly, I am issuing a Final

in General l'lectrie tubng-water reactors (DWRs)is vulnerable to age-related deterioration. (b) 12 domesuc and
foreign BWR owners hee found extensive crackmg on welds of the core shroud- (c) only 10 of 36 U.S BWR.

owners have mspected their core shrouds and 9 of the 10 core shrouds had cracks at the une of the NIRS
petiuon- (d) 19 of 25 selected BWR internal sc.mponents are suscepuble to stress corrosion cracking and 6 of. i

19 are suwepuble to irrasauon assiued stress corrosion cracking; (e) as the oldest operaung General Electric ]
Mark I BWR and the third oldest operaung reactor in the Un led states. OCNGs has been subjected for the
longest penod to operauon.d constions that cause embrittlement -aiul cracking; (f) accord ng to the BWR Owners

i

Group (BWRoG). cracking of the core shroud is a warmng signal that additional safety-class ceactor internals |
anr incremangly suscepuble to age-related detenotation. (g) cruking of any single part or muluple components
jeopardues safe operahon of that nuclear stacon. (h) oyster Creek ed not impect for core shroud cracking pnor
to the current refuchng outage, and other safery class reactor internals have not been adequately inspected for
crmking; and (il a safety analysis has out been perforned on the potenual synergistic effects of nsaltiple. component |
craking. The relief sought in the peuuon based upon these concerns was demed in a Purnal Director's Decision |

issued on August 4.1995 (See General ruhlac Urdtres % clear Corp (oyster Creek Nuclear Generaung Stauon). |
DD-95-18. 42 NRC 67 (1995)).
2 Tie Peutioner stated that the problena desenbed in the August 16.1994 NRC report included cochng tower
Iraks. coolant injecuon system vibranon, injeetmn valve failures feedwater vibrauons and leakage, fuel pool hot
spots, metre probe failures. aunihary inler unreisahihty, valve falures, air solenoid failure, and hydrauhc leaks
and malfunenons.
'All Rwtor Lwevres moh lutalled Thrrmo-lag hre Barrier Material. DD 964. 4) NRC 183 (1996). In
adduion to the Maryland safe Energy Coahuon. Pennoners with concerns about the uw of Thermo-Lag included
the Citbens for Fair Uchty Regul.umn and the Nuclear Information and Resource Service. the GE Stockholder's
Alb.uwe and Dr. D K. Cinquemans t!w Toledo Coahtion for Safe Energy. R. Benjan B DeBolt, and t}w oyster
Creek Nuclear Watch in the Decision under 10 Cl'R. 5 2.206, the Director of the onice of Nuclear Reactor
Regulauon determined that the peutmners' requena concermag the use of Thernplag should be demed.
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,
| Director's Decision with regard to Requests 2. 3, and 4. A discussion of the .

Final Director's Decision follows. -

4

!

IL DISCUSSION
-

;

M

A, Correction of Cracks in the Core Shroud ar.d Assertion of Possible
Cracks in Other Parts of the Reactor Vessel (Request 2)

i Nuclear power reactor licensees, including PECO, are required by 10 C.F.R.
5 50.55a to implement inservice inspection programs that meet the requirementsi

,

3
set forth in the American Society of Mechanical Engineers Boiler and Pressure

< Vessel Code (ASME Code). The scope of the inservice inspection programs for
reactor pressure vessels and their interrni components is prescribed by ASME
Code 5 XI, Division 1, subsections IWA and IWB. Licensees are also required'

. by ASME Code 5 XI. art. IWA-6000, to submit the results of these inspections to
,

the NRC within 90 days of completion. The NRC Staff performs periodic audits
oflicensee-implemented inservice inspection programs to determine compliance
with applicable codes and regulations. These audits are documented in NRC

- inspection reports, which are publicly available at the NRC Public Document
'

Room, the Gelman Building,2120 L Street, NW, Washington, DC. Inspection
reports related to PBAPS are also available at the k) cal public document room
for PBAPS located at the State Library of Pennsylvania (Regional Depository),
Government Publications Section, Education Building, Walnut Street and Com-1

monwealth Avenue,' Box 1601, Harrisburg, PA 17105.
'

'Ihe Licensee's inservice inspection program contains provisions for the
periodic inspection of the PBAPS reactor vessel internal components, including |

such components as the top guides, core shroud welds, shroud support plate |
access hole covers, incore instrument tubes, steam dryer drain channels, core i

spray piping, and jet pump assemblies. By letter dated April 8,1986, the NRC |
;- found the Inservice inspection Program for the Second Ten-Year Interval at |

PBAPS Units 2 and 3 to be satisfactory (September 1986-November 1997 and )

i December 1985-August 1997, for Units 2 and 3, respectively).
la addition to the ASME Code design and inservice inspection program

requirements, the NRC provides information to the nuclear power industry on
various emerging phenomena that may potentially affect the safe operation
of nuclear power plants. Ihr example, intergranular stress corrosion cracking
(IGSCC) of BWR internal components has been identified as a technical issue.

of concern by both the NRC Staff and the nuclear industry. The core shroud is
among the internal reactor components susceptible to IGSCC. Identification of
cracking at the circumferential beltline region welds in several plants during
1993 led. to the publication of NRC Information Notice (IN) 93-79, " Core

. Shroud Cracking at Beltline Region Welds in Boiling-Water Reactors," issued
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on September 30,1993. Several licensees inspected their core shrouds during
planned outages in the spring of 1994 and found cracking at the circumferential
welds. To disseminate this information to nuclear power plant licensees, the
NRC issued IN 94-42, " Cracking in the Lower Region of the Core Shroud
in Boiling-Water Reactors," on June 7,1994, and Supplement I to IN 94-42,
on July 19, 1994, concerning cracking found in the core shrouds at Dresden i

Unit 3 and Quad Cities Unit 1. On July 25,1994, the NRC issued GL 94-03, :

"Intergrannular Stress Corrosion Cracking of Care Shrouds in Boiling Water |
'

Reactors," requesting that BWR licensees inspect their core shrouds by the
next refueling outage and justify continued operation until inspections could be
completed. The NRC has been closely monitoring these inspection activities.
Additional examples of NRC action regarding reactor vessel internal component
reliability issues are the issuance of Bulletin 80-13 " Cracking in Core Spray
Spargers," on May 12,1980, after the detection of cracks in core spray system
sparger piping at several operating BWRs and the issuance of IN 95-17. " Reactor
Vessel Top Guide and Core Plate Cracking," issued on March 10,1995, that
concerned reactor vessel top guide and core plate cracking.

Core Shroud Cracks

The Licensee submitted letters dated March 14, 1994, November 7,1994,
and November 3,1995, regarding the results of its inspections of the PBAPS
Unit 2 and 3 core shrouds. The inspections revealed a moderate amount of crack
indications in the Unit 2 and Unit 3 core shrouds, totaling 5% of the wc!d length
examined in Unit 2 and 12% of the weld length examined in Unit 3. Along
with the inspection results, the Licensee presented an analysis of the impact of
the crack indications on the structural strength of the core shrouds for Unit 2
and Unit 3. For both the Unit 2 and Unit 3 core shroud, the Staff reviewed I

the Licensee's analysis of structural loading of the as-found shroud weld which |
showed that the loadings were less than ASME Code-allowable values. In a letter |

dated Ibbsuary 6,1995, the NRC Staff issued a safety evaluation of the 1994 Unit |

2 core shroud inspection concluding that sufficient structural margin remained
in the Unit 2 shroud tojustify operation of PB APS 2 for another operating cycle l
(current operating cycle 1I that ends in September 1996) without modification i
to the shroud. In a letter dated January 29,1996, the NRC Staff issued a safety J
evaluation of the 1995 Unit 3 core shroud inspection concluding that sufficient
structural margin remained in the Unit 3 shroud to justify operation of PBAPS
3 for another operating cycle (current operating cycle 1i that ends in September

i

1997) without modification to the shroud. |

|
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Reactor Vesselinternals Cracking

In addition to the inspection of core shrouds, PECO performs inspections of
the PBAPS Unit 2 and 3 reactor vessei internals and other internal safety-related
components in accordance with the PBAPS inservice inspection program, as
set forth in section 50.55a and ASME Code 5 XI. By letter dated January 17,
1995. PECO submitted, in accordance with 10 C.P.R. 6 50.55a(g)(3), a report
on its inservice inspection activities conducted during the September 1994 Unit-
2 refueling outage. In the report, PECO listed the inspections performed and
discussed the disposition of indications in certain components. In addition to
the core shroud flaws described above, the Licensee discovered some minor
defects, such as a crack in a jet pump assembly restrainer adjustment screw
tack weld, and performed an engineering evaluation to determine if a repair
was needed. In the case of the jet pump restrainer adjustment screw tack weld
crack, a second existing weld was found intact and no repair was necessary.
The NRC Staff conducted an inspection of the Licensee's inservice inspection
activities during the PBAPS Unit 2 refueling outage. The results of that
inspection are documented in Inspection Report 50-277/94-28 and 50-278/94
28 (IR 94-28). The Staff concluded that PBAPS inservice inspection programs
and nondestructive examination programs were well planned, controlled, and
executed for both PBAPS 2 and PBAPS 3. 'lherefore, the requirements of
section 50.55a and the ASME Code have been met in this area, and the results
confirm that satisfactory material conditions exist for the safe operation of both
units.

The NRC Staff has reviewed the content and results of other Licensee
inspection activities, as discussed below.

NRC Bulletin 80-13, issued on May 12,1980, requested that BWR licensees I

visually inspect core spray piping inside the reactor vessel at each subsequent
refueling outage. During inspections conducted as requested by the Str.ff in
Bulletin 80-13, PECO detected cracks in core spray piping inside the reactor l
vessel in Unit 2 and Unit 3 in 1982 and 1985, respectively. In both instances, the

'

Licensee installed clamps on the affected piping to mitigate the consequences
of the cracks. In letters dated June 10,1982, and November ?l,1985, the NRC
Staff reviewed the Licensee's analysis of the crack consequences and repair
plans * and found them acceptable for PBAPS Units 2 and 3, respectively.

In November 1993, during subsequent inspections, PECO identified cracking
in the downcomer portion of the Unit 3 core spray piping. By letters dated j
November 5 and November 10, 1993, the Licensee provided an analysis that i

demonstrated that this downcomer piping had sufficient structural integrity

l
1

d
Cormpondence regateng these craks, inclueng leuers from PECO to the NRC. dated Apnl 29.1982. May )

11,1982. June 4.1982. and November 8.1985. are avadable in the local pubhc docunent roorn. |
|

l
J
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to justify operation without repair for the subsequent operating cycle. In a
letter dated Movember 16, 1993, the NRC found PECO's proposal to operate
for one operating cycle without repairing the core spray downcomer cracks
acceptable. Dt. ring the September 1995 refueling outage for PBAPS Unit 3,
PECO performed additional inspections of the core spray piping within the
reactor vessel. As documented in its letter dated October 9,1995, PECO stated
that this inspection revealed additional cracking. In its letter of October 9,1995,
as supplemented by a letter dated October 12,1995. PECO proposed to repair
the core spray piping by installing mechanical clamps over the affected cracked
welds 1 The NRC Staff f eviewed the design of the proposed clamps and found
that the clamps provided the required structural integrity for the piping. The
NRC Staff also approved restart of the Peach Bottom Unit 3 based on PECO's
installation of the clamps.5

Although cracking of the top guide has not been detected at PBAPS, the
Licensee has implemented a prograin to inspect the top guide and has include 1
the top guide inspection into the PBAPS inservice inspection program.

Analysis Regarding Synergistic Effects of
Cracking of Multiple Components

The Petitioner raises a concern about the lack of an analysis of the synergistic
effects of cracks in multiple reactor vessel components.

Most reactor internals are fabricated from high-toughness materials such as
stainless steel and were designed with significant margins on allowable stresses.
Cracking mast be severe to adversely impact plant safety. It is unlikely that
Licensee inspections would not find such severe degradation. In fact, the PECO
inspections, using qualified inspectors and procedures, have been effective in |
identifying and sizing of the cracks in the Peach Bottom Unit 2 and Unit 3
core shrouds. In addition, after evaluating the results from internals inspections ;

performed to date at PBAPS, the NRC Staff has concluded that ASME Code j
structural margins have been maintained to meet ASME design requirements. |
Thus, these components will perform their function in the safe operation of the j

plants. ]
Implementation of an effective inservice inspection program serves to detect J

cracking. Upon detection of cracking, proper actions by the Licensee to maintain |

component integrity will prevent cracks large enough to affect operability from
existing in multiple components at the same time. Nevertheless, the NRC i
has asked the BWR Vessel Internals Project (BWRVIP) an industry group, J

to develep an assessment to address this unlikely situation. A report from the

'he NRC staft's renew of the clamp design is addreued in lamecuan Report M2778518. M278/95-18 and
to a leuct dated October il 1995
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BWRVIP on this issue, " Reactor Pressure Vessel and internals Examination
Guidelines (BWRVIP-03, EPRI Report TR-10569R dated November 10,1995, i

;is currently under NRC Staff review. In addition, the NRC has undertaken a i

longer-term evaluation of the effects of cracking in multiple internal components.
*

1This evaluation will involve appropriate probabilistic treatment of the key
'!variables (such as material susceptibility, loading, and environment).

Moreover, the Licensee is not required by section 50.55a or the ASME
Code to pedorm an analysis that addresses the synergistic effect of cracking ,

in multiple safety-class components. Since the NRC Staff has found during '

,

- seviews of the initial plant design and reviews of the Licensee's response to {
'

subsequently identified cracks, as described above, that each affected component
'

i has been shown to rneet the ASME design margins, the NRC Staff is satisfied
that these componeret will perform their intended function in the safe operation ,

'

of the facilities. Because of this and the inspection requirements that pertain to
reactor internals and the results of the inspections performed to date, the NRC

"

.

Staff does not consider the lack of an analysis of the synergistic effects of cracks

|' in multiple reactor components for PBAPS to be a substantial safety concern.
In summary, on the basis of the NRC inspections and the evaluations of the ,

'
~ Licensee inspections required by section 50.55a and the ASME Code, the NRC,

: Staff has concluded that the Licensee has taken appropriate actions to ensure
'

the structural integrity of the PBAPS reactor vessel internal components. The
,

NRC Staff, however, continues to overview PECO's inspections, evaluations, *

, and repairs as necessary to meet these requirements. At this time, the NRC Staff4

j~ has not found any reason to question the safe operation of PBAPS. Therefore, .

'the NRC Staff has concluded that the Petitioner has not presented a substantial
health or safety issue to warrant taking the actions requested in the petition. ;

I

'

H. Correction of Equipment Problems Identified in Recent NRC I
Inspection Reports (Requests 3 and 4) |t- '

Emergency Core Cooling

"Ihe petition referred to a situation on August 3,1994, wherein the PBAPS
emergency service water (ESW) system was placed in a degraded condition.
The Petitioner asserted that both reactors at PBAPS had no emergency cooling
water for about I hour The NRC retident inspectors at the Peach Bottom site,

conducted an inspection of this event and documented their findings in Inspection
Report 50-277/94-24 and 50-278/94-24, dated September 29,1994 (IR 94-24)..

In the report the NRC inspectors concluded that the discharge valve from the
'

ESW system back to the Susquehanna River was shut and left unattended for_

]- 'approximately 50 minutes after maintenance and testing on the valve. In the
'

report, the NRC Staff concluded that, if an accident requiring the use of safety
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equipm .t (including emergency diesel generators and emergency core cooling
equipment) had occurred during tnat 50-minute period, the operation of that
safety equipment could have been jeopardized..

By letter dated November 21,1994, the NRC issued a Notice of Violation and
Proposed Imposition of Civil Penalty (EA-94-197) to PECO Energy Company
regarding the circumstances surrounding the August 3,1994 event. The NRC
Staff cited the Licensee for failure to implement maintenance and testing |

procedures that were adequate to ensure that the ESW system could perform j
its intended function while maintenance activities were being performed. De '

Staff noted that since the ~ August 3,1994 event, the Licensee had restored
the ESW to its intended configuration and had initiated steps to ensure that
future maintenance activities would not lead to a degraded ESW system.
Notwithstanding the specific corrective actions implemented by the Licensee,
the Staff imposed a civil penalty in the amount of $87,500. On December 21,
1994, PECO Energy paid the civil penalty.

'

Because appropriate NRC action has been taken and the Licensee has restored
the ESW system to its intended configuration and has implemented corrective
actions to prevent recurrence of the deficiencies that occurred on August 3,
1994, no specific concern about the ability of the ESW system to perform its
intended function currently exists.

Chronic Equipment Problems

The petition also referenced a list of chronic equipment problems at PBAPS.'
The petition referenced an NRC report dated August 16,1994 (NRC Inspection
Report 50-277/94-17, 50-278/94-17 (IR 94-17)), as the source of the chronic
problems.

In this inspection report the NRC assessed the performance of the Licensee's
engineering and technical support organization at Peach Bottom. He NRC
inspector reviewed various facets of PECO's engineering department's perfor-
mance in order to identify potential organizational weaknesses and deficiencies.
The NRC uses the inspection findings to maintain a close understanding of the
Licensee's performance in areas that can affect safe plant operation. As such,
the NRC reviews the Licensee's program for identifying, addressing, and re-
solving recurring or " chronic" equipment problems. At the time that IR 94-17
was issued, the basis document for the License:'s program was the " Chronic
Equipment / System Problems" list. His was a list of recurring problems for,

which the Licensee had either identified the need for engineering department

*su am 1. uqu
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review and action or had determined a method for resolving the problem but
had not yet implemented the solution.

He " Chronic Equipment / System Problems" list included equipment problems
with potential safety impact as well as obvious non-safety-related problems.
In assessing the management of recurring problems, the NRC evaluates the
Licensee's ability to address and resolve probierns in a timely manner and
the Licensee's ability to evaluate the safety significance of each problem.
The existence of a list of issues does not in itself indicate poor engineering

- department performance. As noted in IR 94-17, the Licensee had developed
solutions for a number of the problems on the list and had developed plans
to implement these solutions. Nrther, the NRC Staff assessed the PBAPS
Chronic Equipment / System Problem list as a positive management feature and
a commitment on the part of the Licensee to improve overall plant performance.

The NRC Staff, including the resident inspectors and the Region I inspection
staff, periodically reevaluate the performance of the Licensee's engineering de-
partment. In addition, NRC icspectors continue to review the Licensee's action

- on many of the individual problems on the PBAPS Chronic Equipment / System
Problem list.' Accordingly, the NRC performed a followup inspection to IR 94-
17 In the followup inspection, documented in Inspection Report 50-277/94-21,
50-278/94-21 (IR 94-21), dated November 4,1994, the NRC Staff examined the
safety significance of those items that were on the Chronic Equipment / System
Problem List as of September 13, 1994. He Staff concluded that none of the
items on the list was a significant current safety concern. He inspectors con-
cluded that the Licensee had initiated appropriate action to evaluate and correct
those items detailed in IR 94-21. The Staff concluded that the Licensee used
the Chronic Equipment / System Problem list to appropriately focus long-term
engineering and management attention to known reliability problems.

In summary, the Staff considers proper management of recurring equipment
probletns important to the continued safe operation of a nuclear power plant. I

Accon'ingly, the NRC Staff views positively the Licensee's activities such as the j

formulvion of the Chronic Equipment / Systems Problem list, which was cited i

in the pciition. On the basis of the review efforts by the NRC Staff, I conclude |
that no substantial health or safety issues have been raised by the Petitioner. |

I

III. CONCLUSION

De institution of proceedings in response to a request pursuant to section
i

2.206 is appropriate only when substantial health or safety issues have been J

raised. See Consolidated Edison Co. of New York (Indian Point, Units 1, 2,
and 3), CL1-75-8, 2 NRC 173,176 (1975), and Washington Public Power
Supply System (WPPSS Nuclear Project No. 2), DD-84-7,19 NRC 899,923
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(1984). This standard has been applied to the concerns raised by the Petitioner
to determine whether the action requested by the Petitioner is warranted. With

'

regard to the specific requests made by the Petitioner discussed herein, the NRC
Staff finds no basis for taking any additional actions. Rather, as explained above,
the NRC Staff considers that no substantial health or safety issues have been
raised by the Petitioner. Accordingly, the Petitioner's requests for additional
action pursuant to section 2.206, specifically requests 2, 3, and 4, are denied.
Accordingly, no action pursuant to section 2.206 is being taken in this matter.

A copy of this Final Director's Decision will be filed with the Secretary of the -

Commission for review in accordance with 10 C.F.R. 2.206(c). 'lhis Decision
will become the final action of the Commission 25 days after issuance unless
the Commission, on its own motion, institutes review of the Decision within
that time.

FOR 711E NUCLEAR
RE JULATORY COMMISSION

William T. Russell, Director
Office of Nuclear Reactor

Regulation

Dated at Rockville, Maryland,
this loth day of June 1996.

Attachment: DD-96-3

: [The attachmerit, DD-96-3, has been omitted from this publication but can be
found at 43 NRC 183 (1996) or in the NRC Public Document Room,2120 L
Street, NW, Washington, DC.]
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Cite as 43 NRC 333 (1996) DD-96-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

-

OFFICE OF NUCLEAR REACTOR REGULATION 6

William T. Russell, Director
,

:

In the Matter of Docket Nos. 50-247
50-286

(License Nos. DPR-26
DPR-64)

CONSOLIDATED EDISON COMPANY
OF NEW YORK

- (indian Point, Units 2 and 3) June 10,1996

he Director of the Office of Nuclear Reactor Regulation denies a petition
filed on May 18, 1995, requesting that the operating license for Indian Point,

Units 2 and 3 be suspended until the Licensees have completed the actions re- ;

quested by Generic Letter 95-03,"Circumferential Cracking of Steam Generator j<

hbes." The Petitioner also requested that the NRC hold a public meeting to '

explain its response to this request.

1

DIRECTOR'S DECISION UNDER 10 C.F.R. s 2.206

L INTRODUCTION
,

On May 18,1995, Ms. Connie llogarth (Petitioner) tiled a petition with the
U.S. Nuclear Regulatory Commission (NRC) pursuant to 10 C.F.R. 6 2.206.
The Petitioner requested that the operating licenses for Indian Point Units 2
and 3 be suspended until the Licensees have completed the actions requested
by Generic Letter (GL) 95-03,"Circumferential Cracking of Steam Generator
hbes." The Petitioner also requested that the NRC hold a public meeting to
explain its response to the suspension request.

!
,
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He Petitioner stated that the impetus for GL 95-03 was the discovery at the
Maine Yankee plant of steam generator tube cracks that had previously gone
undetected due to inadequate inspection procedures. The Petitioner also stated
that while GL 95-03 calls for comprehensive examination of steam generator
tubes, it appears to allow licensees to postpone their evaluations umil the next
scheduled inspection.

On June 16,1995, I informed the Petitioner that the petition had been referred
to my office for preparation of a Director's Decision. I informed the Petitioner
that her request for immediate suspension of the operating licenses of Indian
Point Units 2 and 3 was denied because the continued operation of these units
posed no undue risk to public health and safety. I further informed the Petitioner
that her request for a public meeting to explain the denial of her request for
license suspension was denied, primarily because the NRC assessment of risk
associated with steam generator tube rupture events has already been articulated
in public documents.

IL DISCUSSION

The Petitioner requested that the operating licenses for Indian Point Units
2 and 3 be suspended until the Licensees have completed the actions required
by GL 95-03. De Petitioner's request appears to be based on her belief that
without the immediate completion of the requested actions of GL 95-03, the
steam generators in Indian Point Units 2 and 3 could be susceptible to one or
more steam generator tube ruptures brought about by existing circumferential
cracks.

Generic Letter 95-03 was issued on April 28, 1995, after Maine Yankee
shut down due to primary-to-secondary leakage through theretofore undetected
circumferential steam generator tube cracks. The generic letter was intended to
alert licensees to the importance of performing steam generator inspections with j

equipment capable of detecting degeneration to which the steam gen, . or tubes
I

are susceptible. GL 95-03 requested three actions of licensees of pi tsurized I

water reactors. It requested (1) that they evaluate their operating expt ence to
determine whether or not they could have a circumferential cracking i roblem,
(2) that based on this evaluation they develop a safety assessment justifying I

continued operation until the next scheduled steam generator tube inspection, I
and (3) that they develop a plan for inspecting for circumferential cracking i
during the next steam generator tube inspection.

Stress corrosion cracking of the Indian Point Unit 2 steam generator tubes
'

was first detected during the 1993 refueling outage. During the 1995 refueling
outage. Unit 2 conducted a steam generator inspection as required by their
technical specifications; this inspection included a complete examination of all
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areas deemed most susceptible to circumferential cracking. This inspection,
which used enhanced techniques and eddy-curreret probes sensitive to indications
of circumferential cracking, identified 114 tubes with potential circumferential
crack indica &ns; however, these may actually have been closely spaced axial
indicatiom Since the Licensee could not conclusively. determine that these
114 tubes did not contain indications of circumferential cracks, the worst case
was assumed, that is, that the indications were in fact circumferential. The
indications were logged as circumferential and all of these tubes were removed i

from service before the unit was restarted. All of the logged circumferential
indications were deep within the tubesheet. 'Ihe fact that the indications were all
within the tubesheet is significant since, if a circumfererstial failure were to occur
at this location, the structural strength lent to the tubes by the tubesheet would
reduce the amount of primary-to-secondary leakage. The Licensee for Indian
Point Unit 2 will continue to use inspection techniques capable of detecting
circumferentially oriented tube degradation.

Because pitting corrosion had caused deterioration of the Indian Point Unit 3
steam generators, they were replaced in 1989 with steam generators designed and
fabricated to reduce the possibility of corrosion-related problems; specifically,

-the new generators have tubes made of thermally treated Alloy 690. Four other
nuclear plants in the United States have thermally treated Alloy 690 tubes and to
date neither Indian Point Unit 3 nor any of the other four units has experienced
tube cracks.

Circumferential cracking of stcom generator tubes is accompanied by other
forms of tube degradation that are readily detected by bobbin coil inspections.
Since the bobbin coil inspections at Indian Point Unit 3 have detected no service-
induced tube degradation, the Staff has concluded that Indian Point Unit 3 !

does not have a circumferential tube cracking problem. Indian Point Unit 3
has not yet experienced steam generator tube degradation; nevertheless, the
Licensee has committed to performing an augmented inspection for indications

,

of circumferential cracking during the next scheduled steam generator inspection. '

Unit 3 is currently operating and this inspection is required by May 1997, )
The requirements placed on licensees to ensure steam generator tube integrity l

go beyond the requested actions of GL 95-03. Steam generator tube degradation |
is dealt with through a combination of inservice inspection, tube plugging and
repair criteria, primary to-secondary leak rate monitoring, and water chemistry |

analysis. In addition to the steam generator inspections required by their I

technical specifications, both Indian Point Units 2 and 3 are required to monitor*

primary-to-secondary leakage to ensure that, in the event that steam generator
tubes begin to leak, operators will be able to bring the plant to a depressurized
condition before a tube ruptures. In addition, both units are required to
implement secondary water chemistry management programs that are designed
to minimite steam generator tube corrosion.
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'Ihe layers of protection that licensees are required :o implement make
multiple steam generator tube ruptures unlikely events. The NRC issued the
results of its study of the risk and potential consequences of a range of steam
generator tube rupture events in NUREG-0844, "NRC Integrated Program for
the Resolution of Unresolved Safety Issues A-3, A-4, and A-5 Regarding Steam
Generator Tube Integrity" dated September 1988. The Staff estimated the risk
contribution due to the potential for multiple steam generator tube ruptures. A
combination of circumstances is required to produce such failures, specifically: ;

(1) a main steam line break or other loss of secondary system integrity, (2) the
existence of a large number of tubes susceptible to rupture in a particular steam
generator (3) the failure of operators to take action to avoid high differential
pressure, and (4) the actual simultaneous rupture of a large number of tubes.
In the NUREG-0844 assessment, the Staff concluded that the probability of
simultaneous multiple tube failure was small (approximately 104), and the
risk resulting from releases during steam generator tube ruptures with loss of
secondary system integrity was also small.

IIL CONCLUSION

Ilased on the facts that (1) adequate steam generator tube inspections have
been performed at both Indian Point Units 2 and 3, (2) Unit 2 steam gerierator
tubes that showed signs of circumferential cracking have been removed from
service, (3) Unit 3 steam generator tubes show no sign of service-induced
corrosion, (4) Items (1), (2), and (3), above, collectively constitute an acceptable
response to the requested actions of GL 95-03 for both units, (5) operational
limits are placed on primary-to-secondary leakage,(6) the risk of multiple steam
generator tube rupture events is small, and (7) the NRC assessment of risk
associated with steam generator tube rupture events has already been articulated
in public documents (NUREG-0844 and GL 95-03n, I have concluded that
neither the suspen. ion of the licenses of Indian Point Units 2 and 3 ncr the
holding of a public meeting to explain this Decision is warranted.

The Petitioner's request for action pursuant to 10 C.F.R. 9 2.2% is denied.
As provided in 10 C.F.R. 9 2.206(c), a copy of the Decision will be filed with
the Secretary of the Commission for the Commission's review. This Decision
will constitute the final action of the Commission 25 days after issuance unless
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the Commission, on its own motion, institutes a review of the Decision within
- that time.

t

FOR Tile NUCLEAR
REGULATORY COMMISSION

William T. Russell, Director ;

Office of Nuclear Reactor |

Regulation .

,

:

Dated at Rockville, Maryland,
this 10th day of June 1996,

,

'

,

,

i

*

,

1

;

j

,

1

337

-



- - ... . . . . . - . ..- - , . - . . . -

.

1

Cite as 43 NRC 338 (1996) DD-96-7

] UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

OFFICE OF NUCLEAR REACTOR REGULATION

Frank J. Miraglia, Acting Director

in the Matter of -

YANKEE ATOMIC ELECTRIC - Docket No. 50-029
COMPANY

. (License No. DPR-3)
(Yankee Nuclear Power Station)

. SACRAMENTO MUNICIPAL UTILITY Docket No. 50-312
- DISTRICT (License No. DPR-54)

" (Rancho Seco Nuclear Generating

Station)

PORTLAND GENERAL ELL TRIC Docket No. 50-344
COMPANY (License No. NPF-1)

(Trojan Nuclear Plant)

SOUTHERN CALIFORNIA EDISON Docket No. 50-206
COMPANY (License No. DPR-13)

(San Onofre Nuclear Generating
Station, Unit 1) June 14,1996

The Director of the Office of Nuclear Reactor Regulation denies a petition
- dated April 1,1996, submitted to the Nuclear Regulatory Commission by
Citizens Awareness Network, Nuclear Information and Resource Service, and
nine other organizations. The petition requests that the NRC: (1) suspend the
current plan by Yankee Atomic Electric Company to remcve, iransport, and bury
te Yankee Nuclear Power Station (or Yankee Rowe) reactor pressure vessel
(dPV); (2) require licensees of Yrnkee Rowe, Rancho Seco Nuclear Generating
Station, Trojan Nuclear Plant, and San Onofre Nuclear Generating Station, Unit
1, who are now developing plans to remove, transport, and bury their respective
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RPVs, to suspend such operations; and (3) require the owners of the four
nuclear power plants to present substantial metal and weld specimens from their
respective RPVs to the NRC for analysis in order to study and materially archive
the radiation embrittlement phenomenon.

The Director denies the petition because the Petitioners did not provide
sufficient bases to warrant the suspension of decommissioning plans or activities
at the four nuclear power plants, and because sufficient information is available
to the Staff to address such radiation embrittlement phenomenon in a manner
that protects public health and safety without the issuance of an order.

DIRECTOR'S DECISION UNDER 10 C.F.R. 5 2.206

I. INTRODUCTION

Citizens Awareness Network, Nuclear Information and Resource Service,
and nine other organizations' (Petitioners) submitted a petition dated April 1,
1996, pursuant to section 2.206 of Title 10 of the Code of Federal Regulations
(10 C.F.R.), requesting that the U.S. Nuclear Regulatory Commission (NRC)
take action with regard to the Yankee Nuclear Power Station (or Yankee
Rowe, licensed to the Yankee Atomic Electric Company), Rancho Seco Nuclear
Generating Station (licensed to the Sacramento Municipal Utility District),
Trojan Nuclear Plant (licensed te the Portland General Electric Company),
and San Onofre Nuclear Generating Station, Unit I (licensed to the Southern
California Edison Company). These four power reactors have permanently
ceased operation and are in various stages of decommissioning.

Petitioners request that the NRC take emergency action to require a col-
laborative effort by the Licensa .! ti.c four power reactors to document and
research radiation embrittlement of RPVs (RpVs) as an age-related deteriora-
tion phenomenon because an archive is essential in understanding the issues
surrounding embrittlement of reactor vessels. Specifically, the Petitioners re-
quest that the NRC (1) suspend the current plan by Yankee Atomic Electric
Corporation (YAEC) for the removal, transport, and burial of the Yankee Rowe
RPV; (2) require Licensees of the four permanently closed reactors, who are
now developing plans to remove, transport, and bury their respective RPVs, to
suspend such operations; and (3) require the owners of the four nuclear power
plants to present substantial metal and weld specimens from their respective

I Dun't Waxte oregon Council. Greenpeace, f.nvironnental Coahuon on Nuclear Power, inends of the Coast
opponing Nuclear Pollution, New f.ngland Caanuon Against Nuclear Polluuon. oluo Ciutens for Responsible
f.ncrgy. Physkians for Social Responubihty, the Redwood Alliance. and the Wenkhester People's Acuan Coahtion
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RPVs to the NRC for analysis in order to study and materially archive the radi. ;

ation embrittlement phenomenon. I
As bases for their requests, Petitioners state that (1) the four permanently j

closed reactors constitute a valuable asset for evaluating RPV embrittlement,
'

(2) " boat" or scoop samples from the RPV could be retrieved with minimal
occupational radiation exposure, (3) data from boat samples could be used to

,

verify the veracity of simulated embrittlement in research reactors, and (4) boat I

samples could be subjected to annealing or reheating processes to analyze the 1
Iresults for restoring ductility of the material and for determining the durability

of an annealing process.
For the reasons explained below, Petitioners * request is denied.

;

II.

Irradiation of the RPV materials adjacent to the reactor core (the beltline
'

materials) by neutrons escaping from the reactor core leads to embrittlement of
those materials. This embrittlement phenomenon causes the RPV to be more
susceptible to fracture when subjected to operational or accident transients that
cause overcooling (thermal shock) concurrent with or followed by significant
pressure in the reactor vessel. Concern over this phenomenon has resulted in the ,

NRC developing regulations to closely monitor embrittlement of reactor vessels.
Additionally, to better understand and qualify the embrittlement process, the
NRC Office of Research has an RPV safety research program that addresses the
embrittlement phenomenon on a broad basis.

III.

The NRC Staff has concluded that sufficient information already is and will be
available to the Staffin order to address the radiation embrittlement phenomenon
in a manner that protects public health and safety, without ordering any of the
four Licensees to suspend decommissioning plans or decommissioning activities

,

to supply metal and weld RPV samples for study. In addition to studying
monitoring data which all licensees are required to supply, the Staff has tested
and will continue to test material frorn several sources as part of its confirmatory
research program. Samples obtained from decommissioned RPVs already do
and will continue to supplement other embrittlement data.

Licensees are required by 10 Cf R. 6 50.61 and Part 50, Appendix H,
" Reactor Vessel Material Surveillance Program Requirements," to monitor RPV
embrittlement. Appendix 11 specifies requirements for material surveillance
programs to monitor changes in the fracture toughness of ferritic materials in the4
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RPV beltline region from exposure of these materials to neutron radiation. This
. regulation requires each licensee to monitor neutron irradiatica embrittlement by '

<

placing weld and/or base materials (either plate or forging) that are representative i

of its beltline materials in capsules that are placed inside the RPV. Most
plants have plant-specific serveillance programs under which the capsules are
irradiated in the licensee's RPV. Some licensees are participating in integrated
surveillance programs under which the capsules are irradiated in a vessel that
has an irradiation and thermal environment equivalent to that of the Licensee's
RPV, He capsules are periodically withdrawn from the RPV and the materials
tested to monitor the effect of neutron radiation on the fracture toughness of
the vessel beltline materials. These programs have been reviewed by the Staff ,

"

and are sufficient for monitoring the effect of neutron radiation at all operating
light-water reactors.

In addition to licensee programs, the NRC is sponsoring a number of other
programs. NRC confumatory research programs in which materials are irradi- *

ated in test reactors, and the effect of neutron radiation on the fracture toughness
of beltline materials is analyzed, are the Heavy Section Steel Irradiation Pro-
gram, the Radiation Embrittlement and Prediction Program, the Improved Radi-
ation Embrittlement Cor.clation Program, and the Embrittlement Database and

' Dosimetry Evaluation Program. In the Improved Radiation Embrittlement Cor-
relation and the Embrittlement Database and Dosimetry Evaluation Programs,
the Staff accumulues and evaluates data from power reactor licensee and test
reactor programs and determines the effect of neutron radiation on the fracture

. toughness of beltline welds, forgings, and plates. In connection with these is-
sues, the Staff has documented in Regulatory Guide 1.99, Revision 2," Radiation
Embrittlement of Reactor Vessel Materials," a methodology for deten.iining the
effect of neutron radiation on reactor vessel welds, forgings, and plates. The
methodology in Regulatory Guide 1.99 includes a margin term to account for j

the uncertainties in the material properties and the mdiation environment. As ]
the NRC Staff accumulates more surveillance data from licensees, it periodically i

evaluates the data to determine whether the Regulatory Guide 1.99 methodology |

needs revision. The licensee surveillance database consists of data from several |
!hundred licensee capsules.

The Heavy Section Steel Irradiation Program provides experimental evalu- i

Mion of the effects of chemistry and radiation environment on the irradiation i
embrittlement of RPV steels, including the effects of thermal aging, recovery
of fracture toughness by thermal annealing, and reembrittlement trends on an-
nealed reactor vessel materials. This program, in conjunction with the Radiation
Embrittlement and Prediction Program, is developing improved methods for pre-
dicting irradiation embrittlement. Both programs are evaluating, experimentally
and analytically, the mechanisms that control irradiation embrittlement to justify
extrapolation of the empirical model to predict plant-specific irradiation em-
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briniement. These programs are validating the analytical and empirical models j
through the testing of service-degraded reactor vessel materials. ]

Re NRC Staff's recommended methodology for determining the effect of
thermal annealing on RPV embrittlement is documented in Regulatory Guide

l1.162, " Format and Content of Report for Thermal Annealing of Reactor
Pressure Vessels." NUREG/CR-6327, "Models for Embrittlement Recovery
Due to Annealing of Reactor Pressure Vessel Steels," contains the data and
evaluation that form the bases for the percent recovery of radiation embrittlement i

from thermal annealing that is documented in Regu!atory Guide 1.162. The I
thermal annealing rule,10 C.F.R,0 50.66, requires that each licensee performing
a thermal anneal must monitor the post-anneal reembrittlement trend using a 1

surveillance program that conforms with the intent of Appendix H. The effect
of thermal annealing on RPV embrittlement is adequately addressed by requiring
licent . to monitor the post-anneal reembrittlement trend through a arveillance
program and by use of the Regulatory Guide 1.162 methodology,

llased on analyses performed by licensees and the NRC, the Staff has
concluded that the overall integrity analyses, including the various margins,
are conservative and that they provide reasonable assurance that the vessels
can withstand normal operation and accident conditions. Furthermore, each

' licensee must bear the burden of demonstrating the adequacy of its pressure
vessel to withstand the effects of a transient causing overcooling concurrent with
or followed by significant pressure when the methodology of Regulatory Guide
1.99, Revision 2, does not predict an acceptable result. Should a heensee not
be able to demonstrate, or be unwilling to expend the resources to demonstrate,

-the adequacy of its pressure vessel (which may include actual samples of base
material), the plant must be shut down as was the case for Yankee Rowe.

Test material from the Yankee Rowe pressure vessel would not be of
value in estimating the level of embrittlement, thermal annealing recovery, and
reembrittlement after annealing at currently operating U.S. facilities. The Yankee
Rowe reactor operated at a lower temperature than typical of operating plants,
nr. king any data on embrittlement from Yankee Rowe difficult to correlate with
m wr light-water reactor designs in the U.E

Samples from the Rancho Seco vessel would not provide useful information
since equivalent weld material aiJ vessel wall samples are available from the
llabcock and Wilcox Owners Group and from the canceled Midland Nuclear
Plant. These samples are currently being evaluated in a program that irradiates
the samples in test reactors. These components and samples, taken from power
reactors and irradiated in test reactors, will provide data that could be ccrrelated
to other sample research programs that utilize research reactors.

De Licensee for the San Onofre Unit I reactor has submitted a decommis-
sioning plan to the NRC that proposes SAFSTOR, or long term storage of the
facility, until the licenses for San Onofre Units 2 and 3 expire, sometime after
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2013. Therefore, the Unit i vessel will remain on site and in a condition that
would allow sampics of test material to be obtained for a substantial period of
time, should it be mermined that such samples would be useful for study.

,

The Trojan Nuclear Plant is currently undergoing active dismantlement.
Portland General Electrie, the Licensee, is planning to remove the reactor vessel
and dispose of it at the llanford, Washington low-level burial site no earlier than
1998. The Staff currently is pursuing the possibility of obtaining samples from
the reactor vessel once the reactor vessel reaches the burial site.

Fur the above reasons, the Staff concludes that sufficient information is
already and will be available to appropriately and timely address the radiation
embrittlernent phenomenon.

IV, CONCLUSION

The Petitioners have not provided sufficient bases to warrant the suspension
of decommissioning plans or activities at the four nuclear power plants in order
to take specimens of reactor vessels for the purpose of studying the nuclear
power RPV. radiation embrittlement phenomenon. Moreover, as explained
above, sufficient information is available to the Staff to address such radiation
embrittlement phenomenon in a manner that protects public health and safety
without the issuance of an order. Accordingly, for the reasons discussed above,
the petition, including the request to take emergency action, is denied.

A copy of this Director's Decision will be filed with the Office of the
Secretary for the Commission to review in accordance with 10 C.F.R.12.206(c).
As provided by section 2.206(c), this Decision will constitute the final action
of the Commission 25 days after issuance, unless the Commission, on its own
motion, institutes a review of the decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

TTank J. Miraglia, Acting
Director

Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 14th day of June 1996.
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Cite as 43 NRC 344 (1996) DD-96-8 >

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

in the Matter of Docket Nos. 50-528
50-529
50-530

ARIZONA PUBLIC SERVICE
COMPANY

(Palo Verde Nuclear Generating
Station, Units 1,2, and 3) June 25,1996

%e Director of the Office of Nuclear Reactor Regulation partially denies a
petition dated May 27,1994, as supplemented on July 8,1994 filed try 70 mas
J. Saporito, Jr., for himself and on behalf of Florida Energy s.unsultants, Inc.
(Petitioners). Specifically, Petitioners * requests I,2,3,5, and 6, submitted in
the July 8,1994 Supplement, were addressed and denied on the basis that the
concerns raised have been satisfactorily addressed and do not raise substantial
health and safety concerns wananting the requested action. The Petitioners
requested that the Nuclear Regulatory Commission (1) institute a proceeding
pursuant to 10 C.F.R. 9 2.206 for the modification, suspension, or revocation of
the Palo Verde operating licenses for Units I,2, and 3; (2) modify the Palo Verde
operating licenses to require operation at 86% power or less; (3) require the
Licensee to submit a no significant hazards safety analysis to justify operation
above 86% power; (5) require the Licensee to analyze a design-basis steam

,

generator tube rupture event to show that the offsite radiological consequences |
do not exceed the limits of 10 C.F.R. Part 100; and (6) require the Licensee to
demonstrate that its emergency operating procedures for steam generator tube
rupture events are adequate and that the ph.c rators are sufficiently trained i

in the procedures. The remaining issues were addressed in the Director's letter j

dated July 26,1994, acknowledging receipt of the petition and in a Director's |
.1
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Decision (DD-96-4,43 NRC 309), issued on June 3,1996. The reasons for the
partial denial are fully set forth in the Director's Decision.

DIRECTOR'S DECISION UNDER 10 C.F.R. { 2.206

L INTRODUCTION

On May 27,1994, Horida Energy Consultants, Inc. (FEC), by and through
Thomas J. Saporito, Jr. (Petitioners), submitted a petition pursuant to 10
C.F.R. 5 2.206 to the U.S. Nuclear Regulatory Commission (NRC). 'Ihe petition
requested that the NRC (1) institute a show-cause proceeding pursuant to
10 CF.R. 9 2.202 to modify, suspend, or revoke the operating licenses of
Arizona Public Service Company (Licensee or APS) for Palo Verde Nuclear
Generating Station (PVNGS or Palo Verde); (2) issue a notice of violation
against the Licensee for continuing to employ The Atlantic Group (TAG) as a
labor contractor at Palo Verde; (3) investigate alleged material false statementse

'

made by William F. Conway, Executive Vice President at Palo Verde, during
his testimony at a Department of Labor hearing (ERA Case No. 92-ERA-030)
and, in the interim, require that he be relieved of any authority over operations
at Palo Verde; (4) investigate the Licensee's statements in a letter dated August
10, 1993, from Mr. Conway to the former NRC regional administrator, Mr.
Bobby H. Faulkenberry, that Mr. Saporito gave materially false, inaccurate, and i

incomplete information on his application for unescorted access to Palo Verde
and that, as a result, Mr. Saporito lacks trustworthiness and reliability for access
to Palo Verde; (5) investigate the circumstances surrounding the February 1994
termination of Licensee employee Joseph Straub, a former radiation protection
technician at Palo Verde, to determine if his employment was illegally terminated
by the Licensee because he engaged in " protected activity" during the course I
of his employment; (6) require the Licensee to respond to a " chilling-effect" j
letter regarding the circumstances surrounding Mr. Straub's termination from
Palo Verde and specify whether any measures were taken to ensure tnat his
termination did not have a chilling effect at Palo Verde; and (7) initiate
appropriate actions to require the Licensee to immediately conduct eddy-current
testing (ECT) on all steam generators (SGs) at Palo Verde because the SG tubes
were recently found to be subject to cracking.

As the bases for these requests, the Petitioners allege that (1) a show-
cause proceeding is necessary (a) because the public health and safety concerns
alleged are signi6 cant and (b) to permit public participation to provide NRC
with new and relevant information; (2) past practices of TAG demonstrate that
employees of TAG were retaliated against for having raised safety concerns
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while employed at Palo Verde: (3) citations to testimony from transcripts and -
newspaper articles (appended as exhibits to the petition) demonstrate that Mr.
Conway's testimony is not credible: (4) statements in the letter of August 10,
1993, are inaccurate and materially false and characterize Mr. Saporito as an
individual lacking trustworthiness and reliability for acess to Palo Verde, and
that such negative characterizations have caused the nuclear industry to blacklist
him from continued employment, all in retaliation for his raising safety concerns
about operations at Palo Verde; thus, the Petitioners ask that these statements be
rescinded; (5) an investigation into the termination of Mr. Straub is warranted
in view of the fact that the Licensee has engaged in similar illegal conduct in
the past for which the NRC has required the Licensee to pay fines; (6) Mr.
Straub is entitled to reinstatement with pay and benefits pending the NRC's
investigation into his termination to offset the chilling effect his termination had
on the Palo Verde workforce; and (7) in addition to cooling tower problems, the
stress-corrosion and cracking in the SGs is a recurring problem of which the
Licensee is aware and has failed to properly correct, so that the NRC should be
concerned about proper maintenance of safety systems and equipment at Palo

- Verde.
On July 8, 344, the Petitioners filed a supplemental petition (Petition

Supplement) raising six additional issues. The Petitioners requested that the
NRC (1) institute a show-cause proceeding pursuant to section 2.202 for the
modification, suspension, or revocation of the Palo Verde operating licenses
for Units 1,2 'and 3; (2) modify the Palo Verde operating licenses to require
operation at 86% power or less; (3) require the Licensee to submit a No
Significant flazards safety analysis' to justify operation of those units above
86% power; (4) take immediate action (e.g., by confirmatory order) to require
the Licensee to reduce operation to 86% power or less; (5) require the Licensee

, to analyze a design-basis steam generator tube rupture (SGTR) event to show
that the offsite radiological consequences do not exceed a small fraction of the
limits of 10 C.F.R. Part 100; and (6) require the Licensee to demonstrate that
its emerF acy operating procedures (EOPs) for SGTR events are adequate and 1

the plant operators are sufficiently trained in EOPs.
As bases for these requests, the Petitioners allege that (1) the Licensee

experienced an SGTR in the free-span area on Unit 2 on March 14. 1993; (2)
during a January 1994 inspection on Unit 2,85 axial indications were identified, i

the longest indication being 7.5 inches; (3) as of May 1994,28 axial indications
were found at Unit 2, and 9 axial indications were found .at Unit I (more

,

extensive testing will confirm the existence of circumferential crack indications

l $ecuan 50 91 of the Comminion's regulahonn provides that at the unw a heenwe requeus an amendrnent it
must provide the NRC us analy.is of the iuue of no signahcant hazads consderanon. nng t'z standards of
secuon 5n 91
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in the expansian and transition areas);(4)in May 1994, SG sludge from Units
1 and 2 indicated a lead content of 4000 to 6000 ppm, which is unusually
high, accelerates the crevice corrosion process, and is believed to be caused
by a feedwater source deficiency; (5) in eight instances, the Licensee failed to
properly implement operational procedures during the SGTR event on March
14,1993;(6) the Licensee's failure to comply with approved procedures in the
above-mentioned event is indicative of a problem plant that warrant; iwther NRC
action; (7) in four instances, the NRC is aware of additional Licensee weaknesses
regarding the SGTR event; (8) the Licensee cannot ensure that the radiation dose
limits are satisfied for applicable postulated accidents; (9) the Licensee is nc.t
maintaining an adequate level of public protection in that the offsite dose limits
will be exceeded during an SGTR; (10) the Licensee cannot demonstrate that ,

a Palo Verde unit can safely be shut down and depressurized to stop SG tube
leakage before a loss of reactor water storage tank inventory; (11) SG tubes are
an integral part of the reacter coolant boundary and tube failures could lead to
containment bypass and the escape of radioactive fission products directly into
the environment and, therefore, must be carefully considered by NRC and the
Licensee; (12) the Licensee cannot demonstrate compliance with 10 C.F.R. Part
50, Appendix A, which establishes the fundamental requirements for SG tube
integrity; (13) the Licensee has failed to comply with NRC recommendations
under NUREG-0800 to show that in the case of an SGTR event, "the offsite
conditions and single failure do not exceed a small fraction of the limits of 10 ;

CFR Part 100"; and (14) the Licensee has posed an unacceptable risk to public
health and safety by raising power on all three Palo Verde units above 86%, ;

considering the severe degradation of the SG tubes. l

in a letter dated July 26, 1994, I acknow! edged receipt of the Petition of
May 27,1994, and the Petition Supplement of July 8,1994, and denied the
Petitioners' two requests for immediate action. The Petitioners requested the-

i

' initiation of actions to require the Licensee to immediately conduct ECT on all I
SGs at Palo Verde (Request 7 of the May 27,1994 Petition) and immediate action |
to cause the Licensee to reduce operation to 86% power or less (Request 4 of the |
July 8,1994 Petition Supplement). Although these two requests for immediate
action were denied, the concerns raised by the Petitioners regarding their requests
for ECT and reduced-power operation are addressed in this Decision.

The Staff informed the Petitioners that the remaining requests were being
evaluated under 10 C.F.R. 9 2.206 of the Commission's regulations and that a
response would be forthcoming. This Decision addresses the Petitioners' con-
cerns about ECT (Request 7 of the May 27,1994 Petition), SG tube integrity,
and emergency operating procedures for SGTR events and the remaining re-
quests (Requests I,2,3,5, and 6) of the July 8,1994 Supplement. De Staff
has completed its review of the remaining issues in your supplemental petition.
A Director's Decision (DD-96-4,43 NRC 309) regarding Requests I through 6
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in the Petition of May 27,1994, wat issued under separate cover letter on June
3,1996. A discussion of the Director's Decision follows.

II. IIACKGROUND

The Petitioners' concerns addressed in this Decision appear to be based
largely on the March 1993 SGTR event and the NRC Staff fmdings concerning
that evera set forth in the NRC Augmented Inspection Team (AIT)2 report. Palo
Verde Unit 2 experienced an SGTR event in SG No. 2 on March 14,1993. At
the time, the unit was at about 98% power. The plant operators manually tripped
the reactor, declared an Unusual Event,5 which was subsecrently upgraded to
an Aleft,' and entered the PVNGS Functional Recovery Procedure to mitigate5

the eventi 'Ihe plant was cooled down and depressurized, and the event was
terrninated when Mode 5' was achieved on March 15,1993.

During the period March 17-25, 1993, an NRC AIT conducted an inspec-
tion at PVNGS Unit 2. Overall, the AIT concluded thr.t the response to the
SGTR succeeded in bringing the unit safely to a cold-shutdown condition and
limiting the release of radioactivity so that there was no threat to public health
and safety. Ilowever, the AIT identified weaknesses in the Licensee's imple-
mentation of emergency plan actions, induding event classification, activation
of the emergency response facilities, and prompt assignment of tasks to on-
site personnel. Weaknesses were also found in the procedures, equipment, and
training associated with responding to an SGTR event. The AIT inspection was
documented in NRC Inspection Report No. 50-529/93-14, issued on April 16,
1993. j

Enforcement action resulted from the AIT inspectior. in several areas (e.g.,
efnergency preparedness, chemistry and radiation monitoring, and emergency
operating procedures). All violations were issued as Severity Level IV,7

i
i

2 An AIT in an NRC inapection team componed of experta from the resjunuble NRC Regional Ofhce augnrnted
by personnel from NRC licadquarters and others regions with special technical quahhcanons. The purpone of
an Art is to deternune the causes, conditmns, and circumstances relevant to an event and tn cornnumicate its

hndmgs, safety concerns, und recommendahons to NRC management.
3 The low it level of emergency clasubcation an dehneated in 10 C F R Part 50, Appendir E.
'The secon:1laut level of emergency classancation as dehneated in 10 CJ.R. Part 50, Appendix E,
S PVNGS Pi:wer' ares providing operators' actions for respondmg to design-basis events
'The operauonii nule de6ned un cold shutdown in plant techmcal speci6 cations.
ISee EA 93-l'9 (iuued Ialy 1,1993) and EA 93 039 Ossued Apnl 27. 1993) At the time, violahona were

categorued in e rms of hve levels of neverity Seventy tesel I and 11 violations were of very sigm6 cunt regulatory
ccincern Sevcoiy level 111 violasinm were cause for sigmhcant regulatory concern Severity level IV violatier.s
were less emus but were of more than rmnar concern Seventy level V were of nunor safety or environmental
concern tiencrat Statement of Pohry and Proccdure for NRC Enfortement Acuonn,10 C.F R. Part 2. Appendix
C, (IV. Effecove June 30,1995, the NRC's Enforcenent Puhcy, an pubbshed m the fedcruf Reginer (60 led
Reg M,381), is set forth in NUREG 1600.
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De NRC issued a confirmatory action letter (CAL) to the Licensee on June8

4,1993, for Unit 2. De NRC issued a safety evaluation by letter dated August
' 19,1993, concluding that Unit 2 could safely resume operation for 6 months, the
: interval between SG tube inspections. His safety evaluation closed the CAL

The NRC issued a second CAL' on October 4,' 1993, for Unit 3 (amended on
November 8 and 23,1993), confirming the commitments made by the Licensee

_

- in its September 29,1993 letter. By letter dated December 3,1993, the Licensee -
reported that it had completed the actions discussed in the CAL. Satisfied that

'

. the Licensee had completed the conditions of the CAL, the Staff closed the CAL

. by letter ' ated April 1,1994.d

The Licensee voluntarily reduced power. to approximately 86% power in
the fall of 1993 to minimize SG degradation. The Licensee evaluated and
implemented several improvements to the operation of its SGs, one of which
was a reduction in the reactor cool?nt system hot-leg temperature. The units
were all returned to 100% power by the fall of 1994.

Following a midcycle outage on Unit 2 end midcycle and refueling outages
- on Unit 3, the NRC issued a safety evaluation on June 22,1994, which
: concluded that both Units 2 and 3 could safely operate for 6 months between
cSG tube inspections. Since that time, there have been additional midcycle
outages on Units 2 and 3 and a refueling' outage on all three units. Eddy-
current inspection results and outage planning for the units currently support the
following operating intervals between inspections: Unit 1,16 months; Unit 2,
12 months; and Unit 3,11 months.

IIL' DISCUSSION ~

A. . Eddy Current Testing on All Steam Generators at Palo Verde

Item 7 of the Petitioners' letter of May 27,1994, requested the NRC to require
the Licensee to conduct immediate ECT on all SGs at Palo Verde to ascertain
the integrity and life expectancy of the SG tubes. Although, as indicated above,

'this request for immediate action has been denied, the Petitioners' concerns
regarding ECT are addressed below.

8 This CAL. net forth comnutments male by the Ucensee to the NRC Staff on ,fune 2,1993 regarding the
SGTR event on Umt 2. In the CAL the Staff con 6rmed the Ucensce's commitment (1) to noufy the NRC prior
to comghtion of ECT on fic Unit 2 SGs; (2) to include the proposed operating imerval to the nest SG tube
innpechon in its safety analysis; and (3) not to restart Umt 2 until the NRC concurs with the restart of the facihty
'In this CAL the Staff confirmed the Ucensee's comnutment to (1) shut down Unit 3 for ECT inspection of -

' both SGn (2) conunue the review of Unit 3 ECr data to klenufy indicauons that were not identined in refuchng
outage 3R3 by tmbbm coil irr and to provide a written summary of the review;(3) conunue to implenent the
Urut i SG inspection plan (SGIP),(4) implement changes to emergency operating procedures (EoPs), operator
trening. and leakage momtonog; and (5) conunue to operate Unit 3 to take advantage of some of the prevenove
nuanures that can be taken to reduce outside-diameter stress cortouon cracking (oDSCC) rates.
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De Petitioners assert as a basis (Petitio*1 Basis 7) for their request concerning
ECT that the Licensee's SGs have recently developed cracks in the free-span
portion of their internal structure, that tube stress corrosion and cracking is a
recurricg problem in SGs, and that there is a risk the emergency cooling system
will be unable to prevent the melting of the fuel because of tube ruptures.S

The Licensee has completed at least two eddy-current inspections on each of
the Palo Verde units #nce the SGTR event in March 1993. The Staff issued<

safety evaluations (SEs) that addressed Unit 2 and 3 operating intervals by
letters dated August 19, 1993, and June 22, 1994." These SEs were based
on the results of the Licensee's eddy-current inspections of Unit 1 in October
1993, of Unit 2 in May 1993 and January 1994, and of Unit 3 in December
1993 and May 1994.'In summary, the Staff concluded that Units 2 and 3 could
be safely operated for up to 6 months between SG eddy-current inspectious.
He Licensee conducted five of these "minicycles"82 (three on Unit 2 and two
on Unit 3), thereby obtaining extensive SG eddy-current data, which it used to
validate models used for analysis. In May 1995, the Licensee submitted a report
supporting a cycle length of up to 11 months on Unit 3. Unit I completed a
16-month operating cycle in June 1995. After meeting with the Licensec, the
Staff approved a Unit 3 cycle length of 11 months in a treeting summary dated

. August 22, 1995. During a September 20, 1995 meeting with the Staff, the
Licensee presented its submittal and arguments to support a 12-month cycle for
Unit 2. The Staff incorporated data from the most recent Unit 3 SG inspection
in its evaluation of the Licensee's conclusion regarding a 12-month operating
cycle on Unit 2. The Staff approved the 12-month cperating cycle by letter
dated March 5,1996.

In summary, the Licensee performed the necessary eddy-current inspections,
and the Staff extensively reviewed and approved Palo Verde SG eddy-current
inspection results and continues to review additional information regarding the
integrity of the SG tubes. On the basis of its review of ECT, the Staff has
concluded that the Petitioners * concerns regarding the need for ECT have been
satisfactorily addressed by the Licensee and that no further action by the NRC
Staff is warranted.

WThe Pentioner also merened coohng tower problenu,ic $us basis, stating that "the NRC should be concerned
aboul proper nuuntenance of safety systems and equipnwnt there." The cochng towers at Palo Verde are not
safety-related systems. If the cuoling towers of a umt were incapacnated, the unit nught operate less efhciently,
tan that would he an econonue penalry, rather than a safety pmbicm. The Peuuoners did not provide any specific
esangles of problems with the cochng towers, though the Staff is aware of the general nuuntenaam problema die
LJcensee has had with the coohng towers. This isme was the subject of a previous Director's Decision, DD-921
33 NRC 133,137 (1992), which found no substanual mislear safety concern with the condition of the conhng
towers.

" Unit I was not onectly addressed ir. the St~s because no free-span axial indications were idenuhed w it I
at the time.
U The Pulo Verde operaung cycle is normally 16-18 months.
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B. Operation Above 86% Power

Requests 1,2,3, and 4 of the Petition Supplement, in essence, request actions
requiring the Palo Verde licenses to be modified to require operation at 86%

]power or less.88

As bases for these requests, the Petitioners assert that on March 14, 1993, |
'Palo Verde Unit 2 had an SGTR in the free-span section between the tube

supports afed that in January 1994, an inspection of Palo Verde's Unit 2 SGs 1

found 85 axial indications (longest indication,7.5 inches) (Petition Supplement,
'

Basis 2); and that as of May 1994, 28 axial indications were found at Unit I
2, and 9 axial indications found at Unit 1. The Petitioners believe that more
extensive testing will confirm the existence of circumferential crack indications
in the expansion-transition area (Petition Supplement, Basis 3). He Petitioners 1

also assert that in May 1994, Units I and 2 SG sludge indicated a lead content of )
4000-6000 ppm, which would accelerate the crevice corrosion cracking process
(Petition Supplement, Basis 4). The Petitioners also stated that the operation of
Palo Verde units at above 86% power is unacceptable due to severe degradation
of the SG tubes (Petition Supplement, Basis 14). j

Axial and Circumferential Stean Generator Tube Indications

With regard to the Petitioners' concern about identifiable axial indications d

(Petition Supplement, Basis 2), it is correct that 85 axial indicationy in the free-
span area (longest indication,7.5 inches) were discovered on SG tubes at Palo
Verde Unit 2 during the January 1994 inspection. Ilowever, this number was ;

apparently based on preliminary information from the Licensee's eddy-current l

inspection during the January 1994 eddy-current inspection. The Licensce's
report of March 8,1994, stated that actually 330 free-span axial indications
were discovered during the Unit 2 first mideycle outage: 22 in SG 1 of Unit l

2 (SG 21) and 308 in SG 2 of Unit 2 (SG 22). Although a number of axial
j

indications were detected by the Licensee, it is not the number of indications j
that is of a safety concern but rather the severity of the indications (i.e., severity
in terms of whether the tube indication had adequate structural and leakage
integrity). As noted in the petition supplement, the longest indication was 7.5
inches long. The safety significance of this indication, as with any eddy-current ;

'3 The specihe request for smmedwte action to make the Usenace reduce operation to 86% power or ws:(Request |
4) was demed by leter of July 26, IW4 WHh regard to the request (Request 3) to require the Ucensee to submit I

a no signaticant huards safety analyus to jud'y operation of the umts uhove R6% power, the Ucensee is not |
'

required by the NRC regulanons to submit a no signahcant huards analysis, since a 15 change was not required
to resune operanon uhme M% power The Staff did. however, review a no segmhcant huards analyns related
to opera 6on or tie umts at 10rM power with a reduced hoth; temperature These TS changes were subnutted ;

by de Ucenace on Irbruary 18.1994, for limis I and J. and on July 1,19% for Unit 2. The NRC staff review 1

of dew Ts chances and support for e peranon at a power level of 1004 is disuued at pp 354-53, M/ra. l
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indication, depends not oaly on the length of the indication but also on the
depth of the indication. To assess the safety significance and/or severity of
an indication, licensees size the indications in terms of length, depth, and/or
voltage." However, eddy-current testing methods have not been quahfied for
determining the depth of stress corrosion cracks. Where qualified eddy-current
methods do not exist, licensees may pursue alternative methods such as in-

' situ pressure testing" to further confirm or assess the condition of the tube
(i.e., to confirm that the tube indication could withstand the required pressure

' loadings; thereby demonstrating that the tube had adequate structural integrity).
The Licensee did select nine tubes far in-situ pressure testing during the outage.
The 7.5-inch-long indication did not meet the Licensee's screening criteria for
selecting the more severe indications. The screening criteria, discussed in the
NRC Staff's SE of June 22,1994, considered the length, depth, and/or voltage
of the indication. All nine tubes satisfactorily passed the in-situ pressure test,
thereby providing reasonable assurance that the tube indications had adequate
structural integrity. Furthermore, all tubes with axial free-span indications were
plugged before Unit 2 was returned to operation.

He Petitioners alro assert that, as of May 1994, 28 axial indications were
found on Unit 2, and 9 axial indications found at Unit 1, and that more extensive
testing would confirm the existence of circumferential crack indications in the
expansion-transition areas (Petition Supplement, Ba'is 3). These numbers are
incorrect. Neither Unit i nor Unit 2 was in an outage conducting eddy-current
examinations in May 1994. Unit I had no axial indications identified as of
this date. The Unit 2 data are described above. Unit 3 was in an outage
at this time and identified a total of 20 axial indications. Regarding die ,

performance of more extensive testing to confirm the existence of circumferential )
crack indications at the expansion-transition area, the Licensee has performed |

inspections in this region in general, the Licensee's SG tube inspection program
consists of an initial inspection sample which is expanded, if necessary, based
on the initial inspection sample results. The Licensee has been examining the )
expansion-transition locations with a motorized rotating pancake coil (MRPC)
probe since at least 1993. These examinations permit the Licensee to detect
circumferential crack indications. In its SEs and meeting summaries, the NRC 1

Statf has reviewed the Licensee's results from its MRPC inspections and found |
them acceptable.'' To date Palo Verde Units 2 and 3 have each exhibited |
a small number of circumferential crack indications per unit. Unit I has

|

" Voltage is electrical rorce or potenual difference. Voltage nraaurernents can be uwd to enumate the severity
or an indicauon,

l
"in situ pensure tests were conduced to deternune ulwther the tubes could withstand em pressure huiding I

speified in NRC Regulatory Guide 1 1210 e.. whether the SG tubes have adequate structural integrity).
' The Stafr's reviews are docuinented in SIM dated August 19.1993 and June 22.1994, and also in nreung
sununanen dated August 22.1995. March 22,1994, october 19.1994. August 22.1995.and Septernber 20.1995

l

|
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exhibited the most extensive circumferential cracking both in terms of number
of indications and the severity of the indications when compared to Units 2 and
3. Nonetheless, the Staff concluded in a meeting summary dated October 19,
1994, that operating Unit I to the end of the operating cycle (April 1995) did
not pose an undue risk to public hecith and safety in view of (1) the absence of
detectable axial free-span cracks during the previous refueling outage inspection;
(2) the improved secondary water chemistry performance at Palo Verde; (3) the
reduced hot-leg temperature, which is expected to reduce crack growth rates;
and (4) the implementation of enhanced MRPC inspection techniques at the
expansion-transition locations. The Licensee will continue to perform extensive
SG inspections at the end of each operating cycle to ensure continued safe
operation of SGs.

Lead Content in Steam Generator Tube Sludge

The Petitioners assert without providing any supporting basis that the SG
sludge of Units I and 2 has a lead content of 4000-6000 ppm (Petition
Supplement, Basis 4). The Licensee performed sludge analyses during two
consecutive Unit 1 outages. The data, which were reported in a letter from
the Licensee dated November 2,1993, indicate a lead content of 78 ppm (from
Unit 1 Refueling 3) dnd 98 ppm (Unit 1, Refueling 4)." Sludge samples were
obtained from both Unit 2 SGs after the March 1993 SGTR event. The data
were documented in the Licensee's report," Equipment Root Cause of Failure."
Both the Licensee and outside contractors analyzed the samples; all analyses
indicated a lead content of 100 ppm or less.

The NRC Staff conducted two Palo Verde chemistry inspections (Inspection
Reports 94-15 and 94-27 on Units 50-528/50-529/50-530). The Staff reviewed
films arid sludge for their lead content, and the data were consistent with the
Licensee's reports. Inspection Report 50-528/50-529/50-530/94-15 specifically
referred to the inspector's determination to note "whether lead was detected,
because of recent work which indicated it may have a deleterious effect." In
referring to examinations of the burst region'8 of pulled tubes, the report
stated that insignificant levels of lead were found in the sludge and in the films
examined.

U Dunng the Unit 2 nudcycle outage in curly IW4. the SGs were chemically cle'aned before aludge lancing,
streefore the compouuan of Die aludge was not leged
'" Durst region refers to the secuan of the crack an a pulled tube that n expowd as the result of a but t or rupture
due to un upphed prenure either during plant operauon or Laboratory tesung
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Inspection Report 50-528/50-529/50-530/94-15 also reviewed the Licensee's
secondary water chemistry control program? The NRC inspection team found
that the program requirements had fully conformed to the EPRI guidelines
throughout Palo Verde's operating history with respect to chemical parameters,
analytical frequency, limits for critical parameters, and required actions when
critical parameters were exceeded. In summary, the Petitioners' assertions
regarding' lead content have not been substantiated and do not agree with
available data. He Licensee has verified 28 that lead content in both Units I and
2 SGs is 100 ppm or less, not 4000-6000 ppm as asserted by the Petitioners.
Additionally, NRC Inspection Reports 94-15 and 94-27 on Units 50-528/50-
529/50-530 have not revealed any information about elevated lead content.

Steam Gene,wtor Tube Degradation and Operation et a
Reduced Power Level

Re Petitioners also assert that the operation of Palo Verde units at above
86% power is unacceptable due to severe degradation of SG tubes (Petition
Supplement, Basis 14). In December 1993, the Licensee volunteered to reduce
power in all three units to approximately 86% as an interim measure to curtail
SG degradation. The primary purpose of this administrative power limit was
to operate with a lower reactor coolant system hot-leg temperature in order to
reduce tube degradation. This specific power level had been selected because
it provided for a T,,, that approximated the value that would be implemented
if the Licensee's proposed TS changes for operating at 100% power with a
reduced T were approved by the NRC Additionally, the Licensee's thermal- )g

hydraulic analysis indicated that, at this reduced power level, the potential for j
'

free-span tube degradation from corrosion is reduced. The Licensee took this
action voluntarily to minimize furth-r degradation of the SGs until corrective,
mitigative, and preventive actions could be implemented to reduce SC tube
degradation.

On June 7,1994, the NRC issued a TS change for Units 1 and 3 that permitted
the Licensee to operate at full power with a lower T,,, temperature.2' The Unit |
2 TS change was reviewed separately because the Licensee was continuing to

|perform analyses arising from the SG tube plugging in Unit 2. The Staffissued =

W The NRC inspechos team camp.ved 13ecinc Power Rewarch Inst tute (EPRI) NP-6239. "PWR Secondary Water
Cherrustry Guulelmes," Reviuons I through 2 and i PRt TR 101230. "Intenm PWR Secondary Water Chenustry

'Recomnrndauunn for IGMGSCC Control." with the Ucensee a secondary water chenustry control program for
PVNGs.
20 PVNGS perforned its own inspections and al o unlued contractors. ABR-Combuuion Engmeenng ( ABD CE) ;

and BabcoC. and Walcon Nudear Technokigies (RWNr), to perform metallurgical exanunacons. The inspecuans |
nvented nunar quanuues of lead in surface deposits and hims See NRC Inspection Report 54 528/54 529/50- i
53W94 is, dated June 23.1994. I

Nonced in the Federut Regisser on June 22.1994 (59 red Reg. 32.240) |
21

:
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this TS change on August 12,1994.27 These TS changes permitted operation I

at a power level of 100% as did the Staff's post-March 1993 SGTR SEs dated
August 19, 1993, and June 22, 1994, regarding the length of operating cycles
of the Palo Verde units. Furthermore, as stated above, the Staff did not impose
any power restrictions or limits on the Licensee.

In summary, the Petitioners' concerns regarding operation of the Palo Verde
units above 86% power (including bases relating to the March 1993 SGTR
event, identification of axial and circumferential SG tube indications, c''eged
elevated lead contents in SG sludge) have been satisfactorily addressed, a..d do
not warrant any further action by the NRC Staff.

C. Need to Reanalyze the Design-Basis SGTR Event

Request 5 (of the Petition Supplement) is that the NRC require the Licensee
to analyze a design-basis SGTR event to show that the offsite radiological
consequences do r,ot exceed a small fraction of the limits of 10 C.F.R. Part 100.
He Staff requires an analysis such as this to be completed for all pressurized-
water reactors (PWRs) and documented in a final safety analysis report (FSAR)
before plant operation. The Licensee complied with this requirement.23

The Petitioners assert in the basis (Petition Supplement, Bases 8,9,10,11,
and 13) that the Licensee cannot ensure that the dose limits are satisfied for
applicable postulated SGTR events; the offsite dose limits would be exceeded
during an SGTR event and adequate protection to the public would not be
maintained; the Licensee cannot demonstrate that the plant can be safely shut
down and depressurized to stop SG tube leakage before reactor water storage
tank inventory is lost; the NRC and the Licensee must carefully consider SGTR; I

'

and "the licensee has failed to comply with NRC requirements under NUREG-
0800 insofar as the licensee is required to analyze the consequences of a design
basis SGTR event to show that the offsite conditions and single failure do not
exceed a small fraction of limits of 10 C.F.R. Part 100."

The AIT report documents findings regarding the Unit 2 SGTR event of -

March 1993. The report stated that the plant was safely brought to cold shutdown
and no radioactivity was released off site. Additionally, the Staff's SE, dated
August 19, 1993, assessed a single SGTR event and single and multiple tube
ruptures induced by a major secondary-side rapid depressurization and concluded

22 Noticed in the Federuf Acyour on Augud 31.1994 (59 hd Reg. 41.0385,

/ 2) Updated hnal Safety Analysis Report (UFSAR) i15 6 313 2 Ascribe the rmhological conwquences of an
SGTR, and the results are shown in UFsAR Table 15 6.3 5. The St? .nmally reviewed PVNGS'n UISAR in
November 1981
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that the radiological consequences were within npplicable limits.24 Finally, in
a memorandum dated January 26, 1996, the Staff performed a confirmatory
review of the Licensee's updated SGTR event analysis, submitted with Revision
6 to the FSAR (March 10,1994), and concluded that the results are (ceptable.
The Petitioners also assert in the basis (Petition Supplement, Basis 12) that the
Licensee cannot demonstrate compliance with certain criteria of Appendix A

- to 10 C.F.R. Part 50,25 which establishes the fundamental requirements for SG
iube integrity. Ilowever, the Petitioners have failed to provide any details or
suppmt for this assertion.

In summary, on the basis of the NRC Staff's review of the Licensee's design-
basis SGTR event and more recent confirmatory review, the Staff has concluded
that the Petitioners have not presented a basis for further NRC action.

D. Adequacy of Training and Procedures for an SGTR Event

Regarding Request 6 of the Petition Supplement, that the NRC require the
Licensee to dernonstrate that its emergency operating procedures (EOPs) for
SGTR events are adequate and the plant operators are sufficiently trained in
EOPs, the Staff has already taken sufficient action. The Petitioners allege (Pe-
tition Supplement, Bases 5,6, and 7, respectively) that the Licensee failed to
properly implement operational procedures regarding the SGTR ever.t of March
14, 1993, citing eight instances in Basis 5:26 that the Licensee's failure to
comp'y with approved proedures in this event is indicative of a problem plant
that warrants further NRC attention (Basis 6); and that the NRC is aware of
additional Licensee weaknesses regarding the SGTR event, citing four instances ,

i

|
4

24 in 10 C11 Part 100, acceptance crueria are specified for the dose analyzed dunng iniual plant hcensing at de
culosion area tmunday (FAD) and low populauon zone (IfZ) for design bais accidents. The dose in 2 hours j
at the EAB is not to esceed 25 rem to the whole body or 300 rem to the thyrmd. The dose in 30 days at the j
bounday of de IfZ is not to exceed 25 rem to the whole tmdy or 300 rem to ttw thyroid The Staff reviewed <

lthe IJcenwe's Unit 2 SGTR analysis, nuhnuned by letter dated July 18. 1993, and concludrd that the methods
uwd by the Licensee were acceptable $ce the NHC Staff's safety evaluauon dated August 19.1993.

]
The Pentioners aswrt that the Licenwe has failed to comply with NUREG-0800 requirements regarding <

conwquences of a design-buis SGTR event However. NURfG-0*A) does not set forth tequirenrnts; rather, it
sets forth acceptable appmaches to *.ausfying NRC requirenrnts.
25 The Petitionen reference poruons of General Design Cnteria (GDC) 14.15. 30, and 31 of Appendix A to 10 j
C F R. Part 30. i

I.2a The Peutmnen anert (Peuuon Supplenwnt. Hais 5) that the Licenwe (a) failed to clunify the ewnt in
accordance with the LoPn;(b) failed to actuate the F.nwrgency operations Facihty for the 1-hour time. (c) failed
to acuvate tim Energency Responw Data System, (d) violated 10 C F R.150.72 requerenrnts, activanon of the
Ibergency Responne l>ata Syrtem. (c) failed to take prompt correcove actions to repair the condenwr vacuurn |
pump eshaust radiation monitor; (r) failed to obtain required approvals fur alam setpoint change on waste-ge-area
conibined ventil.nion enhaust momtor; (g) railed to fully implement an alarm respon.ie procedure and, (h) failed ;

to check the owner <entrolled area. '
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in Basis 7? These bases largely concern areas the Staff reviewed after the
'

SGTR event on March 14, 1993. Specifically, the Petitioners repeated several
of the procedural and operator weaknesses that were described and evaluated ;

in the Staff's A.IT report (Inspection keport 50-529/93-14, dated April 16,
1993)? Specifically, the AIT report stated that the use of a diagnostic logic
tree caused the operators to misdiagnose the SGTR event twice anc'. subsequently
enter a Functional Recovery Procedure, contributing substantially to the delay
in isolating the faulted SG. The Staff concluded in its safety evaluation of
August 19, 1993, that the Licensee's modifications to the EOPs and the
subsequent operator training provide sufficient enhancement for both diagnosis
and mitigation of valious SGTR scenarios.

Additionally, the Licensee recently revised its EOPs to make them consistent
with Combustion Engineering Owners Group (CEOG) guidance (CEN 0152.
Rev. 3" ). NRC Inspection Report 50-528/50-529/50-530/9512, dated July 27,
1995, documents the Staff's observations on the "high-intensity team" training ,

conducted for each crew in preparation for implementing the EOPs. In the
inspection report, the Staff stated that the EOPs enhanced crew performance and
allowed for greater flexibility in responding to events. As an example, during
the simulator-based SGTR scenario, the crew was able to isolate the faulted
SG within 14 minutes of the start of the event. In contrast, during the March
1993 Unit 2 SGTR event, operators took about 3 hours to isolate the faulted
SG, partly because of restrictions in the EOPs in use at the time. The Staff
will further evaluate the effectiveness of EOPs during future licensed-operator
examinations.

On the basis of its review of the Petitioners' request that the Licensee
demonstrate that its EOPs for SGTR events are adequate and that plant operators
are sufficien ly trained in EOPs, the Staff has concluded that the Petitioners have
not presented a basis for further NRC action.

"The Petsuoners unert O'etsuon Supplement. liasis 7) that the Licenwe's ta) alert und alarm setpants for
condenser vAuum pump enhaust and nun steam hne radiauon immitar hmits appear to be based on offsete dose
hmets rat!rr tiuin on an SGTR event, (b) smiutator alarms occur within 2-3 minutes of an SGTR event, contrary I

,
Ito control room indications fc) plant staff failed to fully respond to suembly nouticanon; (d) plant staff f,uled to

p'rform u formal evaluidson of the safety sigmhcance of an abnormal crack growth in the Umt 2 SG
Yhe Iktnsee ink!rrued the issues raised in the Art report by implenrnung the neceuary procedural changen

and providmg trainmg. Ihr esample, with regard to the Ari hnding (sumnuired by the Feuuoners) regarding i

differences between utarm respons on the simulator and in the comrol room, the Staff's safety evaluauon of i

August 19. 1993, stated that "the sunulator has been nuxhfied to rnore reuhsucully model the plant. parucularly ;

the response of the radiauon rmmnormg system to an sGTR? |
D A lettre from dw NRC to Combusuon hneenng, dated August 11988, stated that, "pending NRC Hnal !

review and approval. CE facihues rnay base their plans specinc emergency operatmg pmcedures on Revmon 3 of I

CEN.152. Slwuld future NRC review reveal nuxhheations to Revision 3 to be necessary, CE facihues would be
espected to update their procedures to reflect the idenpfnd Shanges Schedules for such cl.ahges should be based
on perceived safety sigmheance of the changes " The objecuve of the CEN 152 report is to desenbe the Clog
emergency procedure guidehnen sptem The repurt cont.uns the rnethodology used to develop and validate the
ticenwe's enerrency procedure gudhnes ed informanon on the implementauon of guidelines

i
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IIL CONCLUSION
,

; TheLinstitution of proceedings in respense to a request pursuant to. Section
2.206 is appropriate only when. substantial health or safety issues have been
raised. See Consolidated Edison Co. ofNew York (Indian Point, Units 1,2, and. '

. 3), CLI 75-8,-2 NRC 173,176 (1975), and Washington Public Power Supply
; System (WPPSS Nuclear Project No. 2), DD-84-7,'19 NRC 899,923 (1984).

- This standard has been ' applied to the ' concerns raised by the Petitioners to
,

determine whether the actions requested by the Petiuoners are warranted. With
regard to the specific _ requests made by the Petitioners discussed herein,.the t

:NRC Staff finds no basis for taking additional actions beyond those described
. above. Accordingly, the Petitioners' requests for additional actions pursuant to
section 2.206, specifically Requests 1,2. 3. 5, and 6 submitted in the Petitioners'
Supplement dated July 8,1994, are denied. Accordingly, no action pursuant to :
section 2.206 is being taken in this matter,- '

-A copy of this Decision will be filed with the Secretary of the Commission
for Commission review in accordance with' 10 C.F.R. 5 2.206(c) of the Commis-
si0n's regulations. As provided by this regulation, the Decision will constitute.

.

'

' the final action of the Commission 25 days after issuance, unless the Commis-
< sion, on its own motion, institutes' a review of the Decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION -

-William T. Russell, Director
Office of Nuclear Reactor |

' Regulation
'

Dated at Rockville, Maryland,
- this 25th day of June 1996.

.
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CASE NAME INDEX
-
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;* -

1 |a

j ALL REACTOR UCENSEES WTTil INSTALLED THERMO-LAG f1RE BARRIER MATERIAL
'

REQUEST TOR ACTION; DIRECTOR'S DECISION UldDER 10 C.F.R.12.206; DD-%3,43 NRC j

183 (1996) ,

ARr2ONA PUBLIC SERVICE COMPANY
-

4

j REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 8 2.206; Docket Nos. 54528
$4529, 54510; D(196 4, 43 NRC 309 (1996)

4

1 REQUEST ICR ACTION, DIRECTOR'S DECISION UNDER 10 C.F.R.12.206; Docket Nos. 54528,
54529, 545R DD %8, 43 NRC 344 (1996)

j CLIVELAND ELECTRIC ILLUMINATING COMPANY, et al.
i

OPERATING L' CENSE AMENDMENT; ORDER; Docket Na 54440 0LA 3; CLI.44, 43 NRC Sij (1996)
i

CONSOLIDATED EDISON COMPANY OF NEW YORKj
REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R.12.206; Docket Nos. 54247, '/~

1
54286 (Ucense Nos. DPR-26, DPR-64); DD-964, 43 NRC 333 (1996); EASTERN TESTING AND INSPECilON, INC.

= -

ENFORCEMFNT ACTION; MEMORANDUM AND ORDER (Denying Licensee Motson to See Aside -7:

Immediate Effectiveness); Docket Nos. 030 05373-EA,030 321(VEA (ASLBP Na %71442-EA) -

(EA %085)(Order Suspending Byproduct Material Ucense t n 29-09814-01 and 29-0981442); e
LBP %9, 43 NRC 211 (1996) '

ENFORCEMENT ACTION; MEMORANDUM AND ORDER (Approving Settlement Agreement and #
Disanssing Prweeding); Docket Nos. 03405373-EA,0343216.1-EA (ASLBP Na 96-714 02-EA)
(EA 96485) (Order Suspending Byproduct Maiertal Ucense Nos. 29-09814 01 and 29-09814-02);

-

6j LBP-96-II,43 NRC 279 (1996)
|. GEORGIA INSTITUTE OF TECHNOLDGY

; ,

>

OPERATING LICENSE RENEWAL; THIRD PREHEARING CONFERENCE ORDER; Docket Nal
50164Ree (ASLBP Na 95 704-01.Ren) (Renewal of Facility Ucense Na R-97); LDP-%8, 43 NRC

| 178 (1996)

OPERATING LICENSE RENEWAL; MEMORANDUM AND ORDER (Telephone Conference Call, ._/'

I 5/15/96); Docket Na 54160 Ren (ASLBP No. 95-7N-Ol Ren) (Renewal of Facilny Ucense No.
R-97)- 12P.%IO, 43 NRC 238 (19%)' ,

. GULF STATES tlTILITIES COMPANY, et at
|
l

OPERATING LICFNSE AMENDMENT; MEMORANDUM AND ORDER (Grant of Motion to
Terminate Proceeding); Docket Na 50-458-OLA (ASLSP No. 93-680 46-OLA); LBP-%5, 43 NRC

j 135 (1996)
| KERR.McGEE CilEMICAL CORPORAliON'

MATERIALS LICENSE; ORDER; Docket No 442061-ML; CLI-%2,43 NRC 13 (1996)! IDUIS!ANA ENERGY SERVICES, LP.
| MATERIALS LICENSE; PARTIAL INITIAL DECIslON (Resolving Contentions H, to and M); Docket

Na 70 3070 ML (ASLBP No. 9164142-ML) (Special Nuclear Material Ucense); LBP-%7,43 NRC
142 (1996)

NORTHEAST NUCLEAR ENERGY COMPANY
OPERA 11NG LICENSE AMENDMENT; MEMORANDUM AND ORDER (Ruhng on Intervention ,k

|
Petition); Docket No. 50 245 OLA (AS12P No. 96 7|l 0141A); LBP 96-1, 43 NRC 19 (1996)

' OPERATING IJCENSE AMENDMENT; ORDER (Terminating Proceeding); Docket Na 54245-OLA
.

, s

(ASLBP Na E711 Oll.0LA); LBP-E6,43 NRC 140 (1996)

,
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G. '

. CASE NAME INDEX

^ ONCOLJOGY SERVICES CORPORATION '
c QVIL PENAL,JY; MEMORANDUM AND ORDER (Approving Scalement Asseemeu and Dismising

F- 2 Dodet No. 0343t?65-CivP (ASLBP No. 95-70&olevP) (EA 94 006) (Byproducs ',
Maartels ucesse A 37 2854401); LDP43,43 NRC 93 (1996)

. PliCO ENFJtOY COMPANY. .
. _ _

.

REQUEST POR ACI10N, FINAL DIRECTOR'S DECISION UNDER 10 C.F.R. 5 2.206; Derhet Nos.
30-277, 30 278; DONS,43 NRC 322 (1996)

PORTLAND OENERAL EIECTRIC COMPANY.
REQUEST R)R ACTION, DIRECTOR'S DECit3ON UNDER 10 C.FA. (1206; Docket A 54344

4 (Ucense No. NPF-Ir, DD47,43 NItC 336 (1996)
. RADIATION ONCOLOGY CElGER AT MARLTON (ROCM) . . ..

CIVIL PENALTY; MEMORANDUM AND ORDER (Approving Seelernest Agreensat and Ternsnesing
Procemeng); Doches No. 3432493CvP (ASLBP No. 95-70942CvP) (EA 93 072) (Byproduct
Masensis uccese No. 29-2868541); LBP 96-4,43 NRC 101 (1996)

SACRAMENTO MUNICIPAL UTEJrY DISTRICT
REQUEST R)R AC110N; DutliCTOR'S DECISION UNDER 10 C.FA 52.206; Decist Na 54312

(bcense No DPR-54); DD-96-7,43 NRC 338 (1996)

SEQUOYAH PUELS CORPORATVN .
~ MATERIALS UCENSE AMENDMENT; INrr!AL DECISION (Ucense Amsedment Apphcation);

Dodet k 464027-MLA-3 (ASLDP k 94-70404-MLA-3)(Source Maserials Ucense No.
SUR-1010); LBP412,43 NIIC 290 (1996) =<

. SEQUOYAH FUEIJ CORPORATION asal OENERAL ATOMICS
i ENFOltCBMENT ACTION; MEMORANDUM AND ORDER; Docket No. 440027-EA (Decentannaanons

^ "and E_ ; Panding); QJ43,43 NRC 16 (1996)
SOLTIMERN CALIFORNIA EDISON COMPANY

REQUEST POR ACrlON; DIRECTOR'S DECISION UNDER 10 C.FA 82.206; Docket Na 50-206 '
(Ucomer No. DPR-13); Di>96 7. 43 NRC 338 (1996)

. YANKEE ATOMIC EliCrRIC COMPANY ,

-

DFCOMMISSIONINO; MEMORANDUM AND ORDER; Docket A 50029; CLI#l,43 NRC 1
. (1996)

DECOMMISSIONINO; MEMORANDUM AND ORDER; Docket No. 50029-DCOM; CU%5,43 '
NRC $3 (1996)

DECOMMISSIONINO; MEMORANDUM AND ORDER; Docket No. 54029 (Fer Relief Under 10
C.FA 9 2.206); CU46,43 NRC 123 (1996)

DECOMMISSIONING; MEMORANDUM AND ORDFJt; Docket A 50 029-DCOM (DecommissiorAg
Plan); CLl#7,43 NRC 235 (1996) . .

DECOMMISSIONING: MEMORANDUM AND ORDER (Denying Petition to laservene); Docket k-
..54029.DCOM (ASLDP No. 96-713-Ol DCOM); LBP%2,43 NRC 61 (1996)

REQUEST POR AC110N, DutECTOR'S DECISION UNDER 10 CFA 52.206; Docket Na 50029
(Wesase No. DPR-3);'DD 961,43 NRC 29 (1996)

REQUEST FOR ACTION, SUPPLEMENTAL DIRECTOR'S DECISION UNDER 10 CFA 9 2.206;-
Duciut k 50-029; DD%2,43 NRC 109 (1996)

REQUEST FOR AC110N; DIRECTOR'S DECISION UNDER 10 CF.R. 6 2.206; Docket No. 50 029
(ucesne Na DPR 3); DD%7,43 NRC 338 (l996) . l
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| LEGAL CITATIONS INDEX
CASES

t

All Reactor Usensees with Installed Therne Lag Fire Barrier Material. DD-43,43 NRC 183 (1996)

! rebugation of concerns abst fue l> amer maserial; DD-%5,43 NRC 324 n.3 (1996)
ATX, lac. v. U.S. Departnrat of Transportadon, di F.3d 1522,1527 (DC. Or.1994)

,

; comrnumcations ; hat violse separation of functions; CLI-%5, 43 NRC 57 0996)
Business and Professional People for the Public Interest v. Atonue Energy Cornnussion,502 F.2d 424,428'

|-
(D.C. Chr.1974)

speci6c.ey requirement for comentions CU-96 7,43 NRC 248 n.7 0996)
CAN v. NRC, 59 F.3d 284, 29192, 294 (Ist Or.1995) ,

j hranng nghts on component removal pnor to approval of deconunissiomng plan; CLI %7,43 NRC /'

# :-] 242 (!N ': ,

| Carnhna Power and Ught Co. (Shearon Hams Nuclear Power Plant), LDP-85-5,21 NRC 410,413 (1983) 7
I. effect of seouirement for evidemiary support for comemions; CU 96 7,43 NRC 248 a.7 0996) -

Carchas Power and Ught Co. (Shemon Hams Nuclew Power Plant Umts I,2,3, and 4), CU-8412,11 /r

! NRC 514,517 (1980) {.
hcensing board jum&ction following acproval of settienes agreenwas; LBP-%)l, 43 NRC 282 n.1 .. ,'

,

0 996) 3 '
j

Otizens Awareness Network Inc. v. NRC, 59 F.3d 284 (1st Or.1995) _ _

,

esmashng activities prior to approval of decommissiorung plan; DD-%l, 4) NRC 30 49 0996) {,

; heanns rights on deconsnissioning plans; CLI-%I,43 NRC 5 0996)
Cleveland Electric Illununating Co. UYrry Nuclear Power Plam, Uma 1), CLl 93-21, 38 NRC 87, 92 -

.

i~ 0 993) .-

8application of ju&cial concepts of stemang in NRC proceedings; LBP-51,43 NRC 210996) ! o
;

standmg to imervene, showing -sswy to establish; CLI 96-1,43 NRC 6 (1996) - j

!.
Consohdased E& son Ce of t% mrk to tan Pond, Umts I, 2, and 3), CU-75-8, 2 NRC 173,176 )

0975)
standard fur insutunon o str .ause w credings; DD 96 5,43 NRC 33109%); DD-%8,43 NRC2

358 0 996) i*

Costic v. Pacific Ir i Fouulation, 445 U.S.198, 248 0980) I'

tarden on opr ene of summary &sposition motion; CLI-%7,43 NRC 249 n9 (19%)

[ Curators of the Umv visty of Missourt. CL1-95-l, 41 NRC 11,132 a 81 (1995) j

pleadmg require,wnts fur appeals; CLI-%7,43 NRC 272 09%) i

!
i Drilums v, NRC, 863 F.2d %8, 971 (D C. Cir.1988)

r, tan &ng to intervene, showing arcessary to establish; CLI-%I,43 NRC 6 0996)

] Duke Power Co. (Catawba Nuclear Station Units I and 2), ALAB-813,22 NRC 59,83 0985)
arguments raised for Arst time on appent; CU-96-7,43 NRC 2iA) (19%) ;

,

Duke Tower Co. v. Carchna Environmemal Study Group,438 U S. 59,78-810978) |4

nesus requirenent between the injury clai'ned and the right being asserted; CLI-%I,43 NRC 6 I

0 996) |*

Evans v. Jeff D,475 U.S. 717,727 (1986) ;

authority c( presi&ng ofhcer to change settlenum agreenems; LBP411,43 NRC 282 a 1 (1996)
,
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FlorMa Power and Ught Co. (St. Lache IQclear Power Plant, Units I and 2), CU-89-21,30 NRC 325,
,

329 0 989)
stan&ag to imervene, anmher nonputy person as basis for, CU%I,43 NRC 6 09%)
stan&ng to imervene on basis of geographic prominuty; LBP 961,43 NRC 25 0996)

FloriJa Power and ught Co. (St. Imne Nuclear Power P! ant, Umts I and 2k CU-89 21,30 NRC 325,
1

329-30 (1989)
presinety as basis for standing to imervene; CU%7,43 NRC 247-48 (19%)

General Pubbe Utilites Nuclear Corp (Oysier Creek Nuclear Ge:ierating Stanon), DD9518,42 NRC 67

0 995)
care shrord cracking, inspecuan prior to refuchng outage: DD943,43 NRC 324 a 10996)

Georgia insutute of Technology iGeorgia Tech Research Reactor), CU 95-10,42 NRC 1,2 0995)
beensing board responsibihty to develop factual record; CU47,43 NRC 255 0996)

Georgia lasneuer of Technology (Georgia Tech Research Reactor), CU-95-12,42 NRC lit, 115 0 995)
showing meassary to d. rive orgraizaticaal stan&ng from a number; LBPel,43 NRC 22 0996)

Georgia lastitum of Tedmology (Georgia Tech Research Reactor), CU-95-12,42 NRC Ill, 116 17 0 995)
.prominury as basis for r.anding to imervene; CU47,43 NRC 247 48 0996)

Georgia lastitute of Technology (Georgia Tech Resean.h Reactork CU-9512,42 NRC 111,11718 0995)
pienang requirements at intervmsoa stage; LBP 96 2, 43 NRC 710996)

Gulf States Utilnies Co. (River BenJ Station, Umt ik CU-94-10,40 NRC 43,47 0994)
showing accessary to derive organisational saaneng frorn a enember; LBPNI,43 NRC 22 0996)

Gulf States Utahues Co. (River Bend Station, Units I and 2), ALAB-183,7 AFE 222,226 (1974)
stan&ng to imervene oa tesis of geographic proninury; LBP 96-1,43 NRC 25 0996)

Hedler v. Campbell, 46l US. 458, 467 0983)
rulemahng as shernative to hogation of generic issues; Q196-7,43 NRC 2510906)

Ikmston Ughung and Power Co. (Allens Creek Nuclear Generating Station, Unit 1). ALAB-515,9 NRC
f377, 390 96 0 979)

showing necessary to denve organizational stan&ng from a number; LDP 961,43 NRC 22 0996) !

Houston Ugtning and Power Co. (Allens Creek Nuclear Generating Station, Unst ik ALAB 565,10 NRC j
l521, 525 0 979) '

treatmem of issues raised in reply Ahngs; LBP-96-2,43 NRC 83 n 17 0996)
H<matos Ughting and Power Co. (Allens Creek Nuclear Genermung Station, Unit 1), ALAB-582,11 NRC j

239, 242 0 980) j
arguments raised for hrst time on appeal, CU47,43 NRC 260 0996)

I
Houston Ughting and Power Co. (Allens Creek Nuclear Generating Station, Usut I), ALAB-590, il NRC

{$42 0980)
evidessary suppurt tequired for contentions; CU47,43 NRC 248 a 7 0996) |

Houston ugluing and Power Co. (South Tesas Protect, Umts I and 2), ALAB-549,9 NRC 644,646-47
0 979)

orgamaa. int.al stan&ng, basis for; LBP%I, 43 NRC 210996)
Houston Ughnes and Power Co. (South Texas Project, Umts I and 2), ALAB-799,21 NRC 360,382

0 985)
withdrawal of only adnuned comemien md dianussal of procee&ng with perphce; LBP%5, 43

NRC 137 0996)
Jeff D. v. Andrus, B99 F.2d 753, 758 (9th Cir.1989)

authonry of press &ng officer to change seulemenu agreenems; LEP 96-ll,4) NRC 282 a 1 (1996)
Joseph J Macksal, CU-8918, 30 NRC 167,169 70 (1989)

'

auttumry of Commissioners to decide secusal motions for themselves; CU45,41 NRC 57 (1996)
Kelley v. Sehn,42 F.3d 1501,1508 (6th Cir.1995)

injusy-in-fact standard fiw imervention in NRC procee&ngs; LDP 96-1,43 NRC 24 0996) |

Kelley v. Scha,42 F.3d 1501,1513, |f18-20 (6th Chr.), cert. denied.185 S. Cl. 26110995) ,

acceptabihty of agency rehance on prior deternunations; CLI47, 43 NRC 251 (1996) |

#esoluuon of generic issues by rulemaking rather than case-by-case *;ngation, CU47,43 NRC 277
09%)
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Unierick Ecology Action v. NRC, 869 F.2d 719,739 (3d Or 1989)
rule of reason in consideration of accident risks; LBP 96 2, 43 NRC 89 (1996)

lens Island Ugluing Co. (Shoreharn Natear Power Stanon, Umi IL ALAB432,23 NRC 135,141
(1986)

rights c( prevaihng pany to defend ulunune resuks reached by a board; CL1-%7,43 NRC 247 a.6
(1996) .

Long Island Ug) Wing Co. (Shareham Nuclear Power Sunon, Unia 1), Q.J-948, 32 NRC 201,207 a.3
(1990)

f
actions shal ''truuerially and dernonstrably' affect decomrnissioning options or "substantially increase"

decomrnissiomag cosis: C1J-964,43 NRC 129 (19%)
acope 4 activines prior to decomrmssioning plan approval; DD-%1,43 NRC 36 (1996); DD-%2, .

43 NRC 113 (1996)
Imag Island Ugtning Co. (Shoreharn Nuclear Pom Station, Unit 1), CLI-912,33 NRC 61,73 a 5 (1991)

actsvities that constitute decomnessiomes; CLI-96-6,43 NRC 129 (1996)
scope of activities ,irier to decomstussioning plan appmval; DD-96-1,43 NRC 36 (1996); DD-%2, t

'
43 NRC 113 (1996)

lang Island uglaing Ca. (Shoreharn Nuclear Power Station, Unit 1), CU-91-8, 33 NRC 461,468-69
(1991)

sease's rigte is tie peution for seview; CL1-%3,43 NRC 17 (1996)
long Island Ustairg Co. (Shoreham Nuclear Faer Sunion, Unit ik CL1-91-8,33 NRC 461,471 (1991)

scope of actMues prior to decomnussioning plan approval, DD 96-1, 43 NRC 43 (1996)
lajaa v. Defenders of Wddhfe, 504 U.S. 555,56041,112 S. O. 2130, 2136 (1992)

injury.ia-lact standard for innervention in NRC proceedings; LBP.96 I,43 NRC 21 (1996)
standing to inservene, showing necessary to establish; CU-%),43 NRC 6 (1996)

Marun v. OSHRC, 499 U.S.144,156 57 (1991)
agency practice as imhcator of how an agency imerprets its regulations; CU-96-6,43 NRC 129

(1996)
McKinney v. George, 556 P. Supp. 645, 64g (N D. Bl.' 1983), aff'd, 726 F.2d 1183 (7th Or.1984) {

i

rehabibty of family members as witnesses; LBP-%9,43 NRC 225 (1996)
Massimppi Power and Light Co. (Grand Gulf Nuclear Station, Units I and 2), ALAB-130,6 AEC 423,

426 (1973)
evideariary support requirext for consentions; CU-96-7,43 NRC 248 a.7 (1996)

Mississippi Power and uglu Co (Grand Gulf Nuclear Statiert Umts I and 2h LBP 7141,6 AEC 1057
(1973)

withdrawal of contenuons without prejudsce; LBP 96-5,43 NRC 136 (1996) j

Mississippi Power and Ugts Co. v. Mississippi, 487 U.S. 354, 37474 (1988)
'

recovery of operating expenses through IT.RC-mandated wholesale rates to retail customers; CLI-47,
43 NRC 267 (1996)

Nuclear Informanos and Resource Service v. NRC,969 F.2d 1169,1174-77 (D C. 01.1992)
rulemaking as ahernauwe to htigation of genene issues; CLl-96 7,43 NRC 251 (1996)

lOh6o Otiiens for Responsible Energy, DPRM-88-4, 28 NRC All (1988)
risk puset by noncomphance with one segulatson; DD-9t,3,43 NRC 195 (1996)

Paci6c Gas ami Dectric Co. (thablo Canyon Nuclear Pmver Plant, Umts 1 and 2), ALAB 583. Il NRC
447, 448-49 (1980)

state's nghs to 61e pension for review; CLI-%3,43 NRC 17 (1996) {
Pan 6e Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-644,13 NRC

903, 937 (1981)
status of regulatory guides; LDP %7,43 NRC 147 (1996)

Pacine Gas and Dectne Co. (Diablo Canyon Nuclear Power Plard, Units i and 2A ALAB-763,19 NRC
571, 577 (1984)

burden nn applicata in vnaterials bcense pmceeding; LBP-%7, 43 NRC 144 (1996)

1-5

,

\'



LEG iL CITATIONS INDEX
CASES

,

Pacine Gas and Electric Co. (Dablo Canyon Nuclear Power Plant. Units I and 2), LBP-92-27, 36 NRC
196, 199 (1992)

af6davst requirenew to estabbsh represemauonal stamhng; LBPMI,43 NRC 23 (1996)
showing accesswy to derive orgamzanonal stan&ng frota a rnember; U1P-96-1,43 NRC 23 (1996)

Peter SGewet Sons' Co. v. U.S. Army Corps of Engineers, 714 F.2d 163,170-71 (D.C. Cir.1983)
communicanons shar vielme separanon of funcuans; CLl45,43 NRC 57 (1996)

Philadrlphia Dectric Co. (Unerick Generming Station, Umts I and 2A ALAB 726,17 NRC 755,757-58
(1983)

licensing board jurisdicuon following approval of seulement agmenems, LBP-96 il,43 NRC 282 a.1
(19%)

Plutadelptua Destnc Co (Unenck Generating Station, Units I and 2) ALAB-819,22 NRC 68),720
(1985)

burden on applicant le snaterials hcense procee&ng: LBP47,43 NRC 144 (1996)
Portland General Electric Co. (Pebble Spnngs Nuclear Plant. Units I and 2), CU 76-27,4 NRC 610,6!6

(1976)
escationny grant of staneng so imervene; LDPel,43 NRC 26 (1996)

Power Reactor Developerent Co. v. Internanonal Umon, 367 U.S. 396, 408 (1%1)
agency practice as in&cmor of how as agency imerprets its regulatians; CLl 96-6,43 NRC 129
.(1996)

Presa Broadcasting Co., lac. v. FCC, 59 F.3d 1365,1369 (D C, Cir.1995)
comnuamcmums that violate separation of functions; CU%5, 43 NRC 57 (1996) ,

Pubbe Service Co. of New Hampshne (Seabrook $tmios, Units I and 2), ALAB-942. 32 NRC 395,414
(1990)

Leignbar contentions fauksas deconymssioning plan for a denciency in comem; LBPN2,43 NRC 76
(1996)

Pubhc Service Co. of New Hampshire (Scabrook Stsion, Umts I and 2), LBP 76 4, 3 NRC 123 (1976);
ALAB 949, 33 NRC 484, 485 (1991)

plea &ng standards for counsel famihar with NRC requirements; LBP48,43 NRC 24 (1996)
Pubhc Service Co. of Oklahoma (Black ren Station Umata I and 2), AIAB-573,10 NRC 775,786-87

(1979)
pleading requnenems for appeals; CLl%7,43 NRC 272 (1996)

Pubhc Service Electnc and Gas Co. (Salem Nuclear Genernung 5 anon, Units I and 2), ALAB-136,6
AEC 457,489 (1973)

evidenuary support required for cassennons; CU%7,43 NRC 248 a.7 (1996)
Puerto Raco Dectne Power Authonty (Nonh Coast Nuclear Power F' ant, Umt I), ALAB 648,14 NRC 34,

37 (1981)
arguments raised far Arst time on appeal, CU47, 43 NRC 260 (1996)

Sacranrnio Mumcigol Utihty Dsuict (Rancho Seco Nuclear Genermung Stanon) CLI-92-2,35 NRC 47,61
(1992)

lumsckeeping stays to facihtete orderly juecial review; CU45, 43 NRC 60 (1996)
Sacranento Municipal Utihty District (Rancho Seco Nuclear Generating Station), CLI-92-2, 35 NRC 47,61

a 7 (1992)
netsvtues that consutute decornnussioning; CLl%6, 43 NRC 129 (1996)
decomrmuiotung acuvries pernuned pnor to approval of decomrmssiomng; DD-96-1, 43 NRC 36

(1996), DD 96 2,43 NRC 113 (1996)
Sacrametso Municipal Uchty Dstnct (Ran.:ho Seco Nuclear Generating Station), CU-93-3, 37 NRC 135,

152 (1993)
&acrecon of Conunission to issue stays; CUM 5, 43 NRC 60 (1996)

Sacranento Municipal Utihty thsenet (Rancho Seca Nuclear Generating Stanon), CLl 93-3, 37 NRC 135,
142 (1993)

standed for rejecuan of contentions; CLl%7,43 NRC 249 (1996)
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Sacramemo Municipal Uchty District (Rancho Seca Nuclear Generating Stationk CU-93-3, 37 NRC 135,
145 46 (1993)

sejection of conwarions is a decommissioning proceeding as too speculative; CU 47,43 NRC 267
(19%)

Sacranzmo Mumcipal Vuhty District (Rancho Seco Nuclear Generating Stauonk LBP 93-23, 38 NRC 200,

246 (1993)
approval process for change from spem fuel storage to dry cask storage; LBP%2,43 NRC 79 '

(1996)
Sit v. levint, 881 F.2d II65,1180 (2d Or. sC:9)

tianges in settienent agreenwes following court approval, LBP-96-il,43 NRC 282 n.1 (1996)
Sequoysh twls Corp. (Gore, Oklahoma Site), CW.94-12, 40 NRC 64, 7172 (1994)

showing necessary to derive organuational stan&ng from a neneer; LBP-961,43 NRC 22 (1996)
$serra Club v. Morton, 405 U1727,740 a 15 (1972)

apphcaues of test of injury,la-fact to the question of stan&ng; CU41,43 NRC 6 (1996)
St. Joseph Radiology Associaws, Inc. (d b a. St. Joseph Radiology Associates, Inc., and Fisher Ra&ological

Chaic), LEP-92 34, 36 NRC 317, 321-22 (1992)
Staff burden in estabbshing adequae evidence for imme&me effecoveness of enforcement order;

LAP %9,43 NRC 216 (1996)
Stasenes of Pohey on the Conduct of Ucensing Procee&ngs, CLI-818,13 NRC 452,454 (1981)

. harkness of af6 davits showsng repreact.wianal staneng; LBP%l,43 NRC 24 (1996)
Union of Concerned Scientists v. NRC,920 F.2d 50,51-52 (DC. Dr.1990)

spert6 city seguirements for imervention petidoes; Q196-7,43 NRC 248 (1996) i

IUniwd Sisses v. Chenucal Foundation, Inc 272 U1 1,14-15 (1926)
neght given to NRC tospector's observations; LBP-96 9,43 NRC 225 n 9 (1996) i

'

Umwd States v. Hill, 500 l'.2d 315, 317 (5th Or 1974)
adequate evidence oest for inune&aie effectiveness of enforcement orders; LDP %9, 43 NRC 215 |

(1996) I
|Umud States Bancorp Corp. v. Bonner Mall Partmxship,115 $ O. 386 (1994)

effect of voluntary seulement on clams to vacatur; CU42,43 NRC 14 (1996)
Vernumi Yankee Nuclear Power Corp. (Vermont Yankee Nuclear iower Stanon), ALAB-919, 30 NRC 29,

i

4447 (1989), vernanded for ad&t6onal Snengs, C1190-4, 31 NRC 333 (1990) i

bogshehry of accident scensios in decommissiomng proceu&ngs; LBP-%2,43 NRC 90 (1996) |
Vermont Yankee Nuclear Power Corp. v. NRC, 435 U.S. 519, 554 (1978)

burdem on opponent of summary &sposinon motion; CLi-96-7. 43 NRC 249 a.9 (1996)
Wrgima I:Incmc and Power Co. (North Anna Power Station, Units 1 and 21 ALAB 522,9 NRC 54,56

(19'9)
emnar pubhc exposure as basis for admission of contention comesting decomnussioning activtues;

CW.96 7,43 NRC 247 (1996)
stan&ng to interwne in decommissioning procee&ng on basis of geographic proximity LBP 961,43

NRC 25 (1996), LBP42,43 NRC 70 (1996)
Warner Comnamications Sec. Ung. 798 l'.2d 35, 37 (2d Cir.1986)

authenty of presieng of6cer to change settlement ogmemems; 12P-96 il,43 NRC 282 n.1 (1996)
Warth v. Selen. 422 U $ 490, Sit (1975)

orgamzauonal stan&ng, basis for; LBP%l, 43 NRC 21 (1996)
Wastungeon Pubhc Power Supply System (WPPSS Nuclear Project No. 2), DD-84-7,19 NRC 899,923

(19M)
standard for institution of show cause procecengs; DD45,43 NRC 331 (1996); DD96-8,43 NRC

358 (1996)
Wespra industnal X-Ray inspection Co., LBP 95 22,42 NRC 205, 212-13 (1995)

Anakry of settlement agreenes following Commission sua spome sevww; LBP411,43 NRC 282
a.1(1996)

Wilderness Society v. Griles, 824 F.2d 4, il (D C, Or.1987)
injury in-fact standard for interwntion in NRC procee&ngs; LBP%|,43 NRC 21 (1996) ]

l-7



T

I

LEGAL CITATIONS INDEX
CASES

Yankee Atomic Electric Co. (Yankee Nuclear Power $sanon), CU-95-14, 42 NRC 130 (1995)
leanog sigtas on decommissioning plans; CU41,43 NRC 5 (1996); CUM 7. 43 NRC 242

(1996)
- Yankee Atomic Electric Co. (Yankee Nuclear Power 5: anon). CU-95-14, 42 NRC 130,136 (1991)

deconmussioeng actinues pner to approval of decommissioning plan; CU-964,43 NRC 127 (1996)
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LEGAL CITATIONS INDEX
REGULATION 5

k

|
10 Cf.R.1.12(d)

O!G invesuganon of separwion of functices violaima; ClJ-%5,43 NRC $7 (1996)
10 Cf R. 2.104(d)

appbcabihty to source muerial Ecenses; LBF-%I2,43 NRC 304 (1996)
,

|' 10 C F H. 2.104(dX3)
~

authonty lo issue hcenses; LBP %I2, 43 NRC 304 (1996)'
,

10 CJ R. 2.202
,

3 oral egune's 4110 wing receipt of wnteen submissions; LBP %9, 41 NRC 229 (1996) e
/

i 10 C F R.1202(ax5)
effecovencas of enfacenem orders; LDP 49,43 NRC 215 (1996) F.
evidence so suppurt Staff clairn of dehberste nasconduct ly bcensee; LBP-96-9,43 NRC 227 (1996) J~

10 C F R. 2.202(b)
~

/ 5answers to allegnuon.1 in Staff enforcenent order; LEP %9, 43 NRC 214 a I (1996)
challenges to immediate effecoveness of heense suspensens; LBP %II,43 NRC 280 (1996) d )

.
-

10 Cf R. 2 202(cM2Xi)

|
adequare evidence test for inwnedmee effeenveneas of enforcenent orders; LDP 96-9, 43 NRC 221,226

~-

1l

r--
-

{
(19%) ~ Z ,

appeals of imnedsate effecoveness of enforcenens orden LBP.%9,43 NRC 215 (1996)

| challenges to immedute effective rss of bcense suspensions; LBP-%ll,43 NRC 280 (1996)
~ " |

a

| 10 CJ R. 2 203 7 j

licensmg board juns&cuon following approval of settlement agreerpents; LBP-%II,43 NRC 282 n I ; g'

2 |(1996)
heensing board review of settlenent agreernents; UIP %3,43 NRC 94 (1996); LBP-54,43 NRC 102

-

*
(1996),

scope of Conmussion sua sponte review of settlement agreenents; LEP 96-!I,43 NRC 283 n1 (1996)
| :

10 C1.R. 2 206; )
|

core stuoud cracking request for action on; DS96-3, 43 NRC .123-32 (1996)
I

; cracking of steam generator tubes, request for Ecense suspension pen &ng complehon of actions
- I

i requested by gerenc letter, DD 96 6, 43 NRC 333-37 (1996)

| dismanthng actmties prior to approval of deconumanionmg plan; DD.96-1,43 NRC 30-49 (1996) |

|
ftwum for contesung procedural irregulannes in managenent reorganizanon; LBP-412, 43 NRC 306 |

|
(199ti)

forum for hogaung alleged violations of regulations: LBP %2, 43 NRC 85 (1996) j
;

|
forum for requesting enforcenent accon; CL3-%7,41 NRC 269 (1996) |

|
hostile work environmem as Palo Verde, regast for accon on; DD 96-4, 43 NRC 31421 (1996)

j renoval, transport, and bunal of reaciar pressure messel; DD-96-7,43 NRC 338-43 (1996)

|
steam generatur tube ruprure concerns; DD-%8. 43 NRC 345-58 (1996) |

| Thermo-Las as Are barr.e matenal, request for action on use of; DD-%3,43 NRC 134 210 (1996)

I 10 CJR. 2.206(cMI)

| Comnussion authonty to review Director's Decisions; CLt-%6, 43 NRC 126,128 (1996)
10 Cf.R. 2.206(cx2)

j appeals of Director's Decisions; C1J 46,43 NRC 127 28 (1996)

#

!
,

v

,

,

a

0

% x-
!

1
i

!
-

t
|

,

i

i

1
,

__ . _ - . .- -



- _ _ _

LEGAL CITATIONS INDEX
REGULATIONS

10 CIA 1714
beden of going forward os contentions; CU%7,43 NRC 262 (1996)
showing necenary for interversion et --- 'ng plans; CLI41,43 NRC $ (1996)
specincery seguiremems for intervendon petinons; CU47,43 NRC 2.,8 (1996)

10 CIA 2.714(s)
standard fw seinsstudos n(imervemion; lllP45,43 NRC 137 (1996)
srearnum of issues saised in reply 61rogs; LBP%2,43 NRC 83 a.l? (1996)

10 CIA 2.734(aXI)
standard for admismoa of late-Aled :entenuons; CUh7,43 NRC 255 (1996)

10 CfA 1714(aXIXiHv)
crieeria so be addrened for argunwats rased for Erst tiene on appeal; CU47,43 NRC 260 (1996)

10 Cf A 2.784(aM3)
emwbness of anwndernt of Amerveauan petition; l.BP%l,43 NRC 24 (1996)

10 CJ A 1784(bMI) -

argunwnts raised fa 6rst time on appeal; CU47,43 NRC 260 (1996)
supplenwat to imervemian petitions; CU47,43 NRC 255 a15 (1996)

10 Cf R 1714(bX2)
pleading requirmnents for comennons; CU%7,43 NRC 24849 (1996)

10 CFA 2.714(bX2XNHiii)
plea &ng requirenents for comeadons; LBP42,43 NRC 70 (1996)

10 CIA 2.714(bX2Xiii)
rejecima of comentions; CU%7,43 NRC 246 (1996)

10 Cf R. 2 714(dM2)
ples&ng sequuements for comemions; CU47,43 NRC 248 (1996)

10 CIA 1714(dX2XiHii) .

rejecnon of contentions; CU%7, 43 NRC 246 (1996) |
10 CFA 2.714(dX2Xii) j

amendnum of contenuons based on appheam's cavsonmental report; CU47,43 NRC 249 a 8 (199u) |
|hogaNhty of sentemma that, evea if prown, would not entitle petisoner so relief; LBP-96-2,43 NRC

78, 94-92 (1996)
standard for rejection of contemicas; CLI47,43 NRC 249 (1996)

10 CJ R. 2 784(g)
hnus on an inserwoor's peticipauon in a proceeeng; CU%l,43 NRC 6 a.3 (1996)

10 CF R. 2.714a(s)
appeals of esnussals of corneauons; CLI%5,43 NRC $9 (1996) ,

10 Cf R.1785(c)
'

sevww of bcensing board approval of r/alenent agreenent CLI%3,43 NRC 17 (1996)
10 CF R. 2715(d)

staw's right to Ale petinom fw re hw, M43,43 NRC 17 (1996)
10 CJA 2.720MI)

subpoens of inevidual NRC Staff whnenes; LBP48,43 NRC 180 (1996)
10 Cf R. 2,720M2)

heenung tmard authoney so subpoena inevidual NRC Staff witnesses; LBPhs,43 NRC 180 (1996) |
10 CJA 2 732 1

burden of proof in nuterials hcense procee&ngs; LDP47,43 NRC 144 (1996) i

burdca of proof of comphanu; with deconutussioning fun &ng reguladons; CU%7,43 NRC 259 |

(1996)
10 CFA 2.74hc) ,

formar for prenled wruten testimony; LDP%10,43 NRC 233 (1996) i

10 CJ A 2.74XI)
oftcial anoce of pubhcly available documents, CU%7,43 NRC 261 a.21 (1996)

10 CIA 2.758
Asminal of challenges to regulations: LBPM2,43 NRC 59 n.29 (1996)

1 10
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' 40 CIA 2.740 : ,

' Anabry of pamal lanist dscuien; LAP-%7,43 NRC 176 (1996) j
]10 CIA 2."10(aMc) - .. . . jennecten beeween es pane comunsmicmions and communications in violsham of sepermiam of funcnons;

10 CIA 2.781(a)
~

,jC1145,43 NRC 56 m.2 (1996)
.

. . . j
. vbeamien d aspersman of funceians seenscalons; CtJ%5,43 NRC 55,56 a.2 (1996); Cue 7,43 : 'e

'1: NRC 245 OL3 (1996) 4

. le CJ R. 2.7tl(c) .

.
..

. J
&apoenism of . ' ='= v6elseing'separaison of functions: CLl%5,43 NRC 55 (1996); CU47 . |

43 NRC 245 s)(1996) ,

10 CIA 2.706 . . . _. . .

;

jpennons far review of inicial deciaba; LDPr96-12,43 NRC 307 (1996)
. ,soview of paniel inieial decissons; 1AP%7, 43 NRC 176 (1996) .

|scope e( Ceemmesian ene sponse seview of assiemens speenwass; 1APhil,43 NRC 283 a.1 (1996)
10 CIA 278t(b) ,

eeview of esder pensing sunumery ay=h C1196-4,43 NRC SI (1996) ,

' le CJ R. 2.786(bM2H3) . . !

pasmans for sev6ew of partial Animal decissons; LDP47,43 NRC I?? (1996) ;
le CIA 2.786fbM4) . ,j
- appeals of partal inissal decia&ons; 1AP47, 43 NRC 176 (1996) 1

10 CF R. 2 796(d) .
participanon by imsressed same as sumicus curime; CLl%),43 NRC 17 (1996)

10 CIA'2.758 t

- meed to address ers&tional facents la &screuonary grant of sesy; C1.1%5, 43 NRC 60 n.7 (1996) ')-
'

1

10 CFA 2.790(dl(l) ' .

preeection of sahHeets containing proprietary infernunion; LDP%7,43 NRC 167 (1996)
10 CIA Put 2. Sehpart L

tenans of near6 ass os masenal hcense amendnwm sequests; LAP 412,43 NRC 305 (1996)
10 CSA 2.1201(a)

hearings on asserials licenas amendnunus; LDP412,43 NRC 291 (1996)
10 CSA 2.1205(a)
-- hearing nshis on memrials license ensadnums; LAP 96-12, 43 NRC 292 (1996)

10 CJA 2.1205(aMI) . .
. .|

hearms rights on muer6els beense amendnums; 1AP-9612. 43 NRC 305 (1996) j
I*

10 CIA 2.1205(cX2):
senweg of heurings ce meserial license amendnum requess; LAP 412,43 NRC 305, 306 (1996) |

~ 10 CIA 2120$(dW3) . . . .

]

;

hugable 'sauss in mansnais hcease ansadnum procesibngs; LBP412. 43 NRC 292 (1996)e

10 CEA 18205(g) -
. .

j
heensing board authority to doesnaise scope of luigable issues la maserials license amendment j

proceseas; LDP%l2,43 NRC 292 (1996) i

10 Cf.R. 2.12050M3) .

j
sneervenema perations for materials hcease ameadnum procerengs; LBP412,43 NRC 292 (1996) j

10 CJ R. 2 8.4150) .

. .

j

Staff authuruy to act on materials bconse anendment applacmion; LBP-9612,43 NRC 304 (19%) j

10 CIA 2.1205(m) -!
crmhtions or knuts on paracipation in materials hcense anwednwat proceeengs; LDPel2,43 NRC !

292 (1996) !

10 CJ R. 2.1209(a) |
emheruy of presi6ng ofacer to segulese she courne of a proces&ng; LDP412,43 NRC 292 (1996) - |

80 C.FA 2.1231
' '

NRC Sanft partic6panon la informal proceedings; LBP%I2,43 NRC 291 (1996)
.-

i
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10 CSA 2.1251 .

. J

&naldy of laitial decision; LBP-412, 43 NRC 307 (1996) ;

10 CfA Part 20 j

esposse bnats dunng decomminioning; CLi-966, 43 NRC 128 (1996)' .;
exposwa risks sesulung from inadequase personnel trainmg; UIP49,43 NRC 228 (1996)

10 CJ IL 20.l(c)
applicabihry of ALARA so decommissiorung; CLI-96-1,43 NRC 7 a.4 (1996)'

10 CIA 20.1003 . i

applicsson of ALARA to deconurassior.ing; CLIM7,43 NRC 251 a.10 (1996)
cost considaations la achieving ALARA standard, CLl#1,43 NRC g (1996)
&6aition of ALARA: CLi%7,43 NRC 249 (1996)

10 CfA 20.!!01
AIARA requuemems for decommissioning; CLl47,43 NRC 243, 249 55, 268 (1996)
asphcatelwy of ALARA so decommissioning; CLl 96-1,43 NRC 7 (1996); LBP42,43 NRC 71

(1996)
10 CIA 20.fl01(b) '

burden on uceance so achieve ALARA standard, CU%7. 43 NRC 249 (1996)
dose-sav*as ahernauves, requirenzen for licensees to use; CLl%7,43 NRC 250 (1996)

10 CfA 20,2102(a)(2)
radlanon program conmaa and implementation of audit secords; LBP49,43 NRC 217 (1996)

,!
10 CfA 20.2106(c)
. completraess of dosinstry records; LBP49,43 NRC 217 (1996)

10 CIA Part 25
intervenor access to classi6ed material on matenal control and accounting at uranium ennchment

facilities; LEP&7,43 NRC 168 (1996)
10 C F A 30.1

fahe cern6 cation of radiographer as violasma of; LBP-96-9, 43 NRC 216, 221-22, 226 (1996)
10 CJA 309(a)

incompless and inaccurse training informauoa; LBP49,43 NRC 223 (1996)
violauca of; LBP49, 43 NRC 221 a 5 (1996)

10 Cf.R. 30.9(c)
v6alauan of, LBP49,43 NRC 222 a.5 (1996)

10 CfA 30.30 1

accoumabihry of independent modisors; LBP%11, 43 NRC 286 (1996)
-

raise ceru6 Mon of rmhngrapher as violation of; LEP49,43 NRC 216,221-22, 226 (1996)
10 CJA 30 to(b)

ausleading cem6 cation of radiographer training and experwnce; LEP-96-9,43 NRC 223 (1996)
10 CIA 30.10(aXI)

peashy for dehberate misconduct; LBP-96-9,43 NRC 224 (1996)
10 CIA 30.10 tax 2)

misleading ccat6 cation of ra&ogrupler training and experience; LSP-96 9,43 NRC 223, 224 a.8 (1996)
10 Cf R. 30.10(cX2)

dehberate nuscanduct; LDP49,43 NRC 224 (1996)
10 CJA 30.33 )

standards for rnalermis bcense appheations; LBP47,43 NRC 144 (1996) i

10 CFA 3034(c)
~ .Irachoacuve matenals shipment prior to decommissioning plan approval DD48,43 NRC 46 (1996)

80 Cf A Pan 34
sesung of employees perfarnung NRC-licensed acuvmes; LBPMII,43 NRC 283 (1996) {

10 CIA 34 2 ;

cenelanos between raeographer's assistant and radmgrapher, LDP49,43 NRC 223 n.7 (1996) J
10 CfA 34 24 ;

cahbranon of survey eneters and associa,cd docunentation; LBPh9, 43 NRC 217 (1996)

i
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I
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10 CIA 34.27
failwe to complete utilization secords; 1.aP %9,43 NRC 217 (1996)

10 CfA 34.31
vaquahned and murained employee erected to perform radiography; LBP-96-9,43 NRC 216 (1996)

10 CIA 34.31(b)
insuuccan sequiremens for ra&ographers; LBP-96-9, 43 NRC 217 (1996)

to CIA $4 3Xa)
reseroing of pocket desinesers; LBrJ64, 43 NRC 217 (1996)

10 CfA 34 4Xb)
postemposwe swveys of sealed sources; LBP-9W. 43 NRC !.17,224 (1996)

10 CIA 34 44
wrmee moun(stion so employees of sequirenene, of, LBP#ll. 43 NRC 287 (1996)

10 CfA 40.3
authonry so issue beennes; LBP 96-12, 43 NF.C 304 (199 0

10 CIA 40.310)
comes of emergency plans for special nach a matenals hcensees; LBP 47. 43 NRC 145 (1996)

10 CIA 4031QX3Xa) .
, ,

sies featwes so tw included in emergency pla u for wanium enrichment facihties; LBP-47,43 NRC
'

148-50 (1996)
10 Cf A 40.310X3Xii)

types of accideas considered se enrgeng * Jans for uranium enncharnt facihties; LasP-96-7,43 NRC
l$2 (1996)

10 CIA 40310X3Xv)
smugaung actaans to be included in et. vgency plans for uranium ennchnent facahties; IEP 96 7, 43

NRC 153,162 (1996)

10 CIA 40.310X3 Xvii)
emergency sesponsibihtwo of hcenice emp%s at uranium enrichmew facihtws, l BP-%7,43 NRC

156. 139 (1996)
10 Cf.R. 40110X3Xviii) -

nota 6 canon of authosines of enwrgency at uranium enrkhment facihty; LBP-96 7. 43 NRC 154,155,
'59, 163 (1996)

10 CIA 40.31QX3Xa) |
tralems of sNR personnel to handle emergency situations at uranium enridmwns facihty; LBP 96-7,43

NRC 156 (1996)
10 CIA 40.310X3xas)

postaccidem restoranon of uranium enrichmew facihties to a safe condiuon; LSP 96-7,43 NRC 162
(1996) ,

10 CfA 4032 ,

standards for materials bcense apphenhons; LBP-96-7,43 NRC 144 (1996) |

10 CfA 40 32(c) l

emergency planning requiremems for facihnes possessing and usmg special nuclear materials or source 1
'

and byproduct material; LBP-96-7, 43 NRC 145 (1996)
40 CfA 40.41

paHime versus full-tine posnions for compleuon of decommissioning as violation of; LEP %I2,43
NRC 298. 299 (1996) i

10 CFA 40.4t(s) .
i

ra&oactive matenals shipment prior to decomnsasioning plan approval; DD-96 l. 43 NRC 46 (1996) ]
10 Cf A 4042 1

tirne and etnciency consderuuons in agency evaluation of decomnussioeng plans; LBP-9612,43 NRC |

297 (1996) i
!

10 Cf.R. 4042(fX4Xiv)
deadhus for completion of decomrmasiomag; LBP 9612, 43 NRC 298, 299 (1996) ;
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. le CIA 442(sN4) and (b) .
. .

|

,

psoposed managssuem voorganssumos as 68ation of; 12P-96-12. 43 NRC 299 (1996)
!30 CIA M71 < .

.

. . . . .

W '5 (1996) -pensky for denial of employsmen; for sagsgias la preescied acavinies: DD%4 (.
'

<10 CFA M36(cX2) .. . . .

% 196 (1996) ;Ass washes as cav=on for use of inadequais fue barrier maserial: Dta,
.leCfA M48 .

.

. i .

" 996) J

;

'seerslaccion of Ase preescuna squuensress with Thtas; Dik96 3,43 NRC 198, .e '

f 10 CfA 50.55e . . . . . . 4

|''

~ inservice naspeceion of rescear wesael componrms; D496-5,43 NRC 325 (1996)
'10 CFA S0.55s(gX3)

sepasons of inservice i- acavities; DD45,43 NRC 327 (1996) {
10 CFA 30.59

A ; activities pernaamd prior to approval of ^ ; plan; CLl-964,43 NRC 128 ;
i'(1996); DD41,43 NT 31, h 35,42 (1996) e

: 10 CEA M39(c) - .''
amendess of Md specs 6ce tems; 1DP42,43 NRC 30 (1996) . }

'

10 CJA M61 ' . , . .

,
'

suonnering sencear pressee vessel embrieelemem; DI)96-7,43 NRC 340 (1996) ,

,10 CFA M72
. |

2 viulasion af. DD 96 8. 43 NRC 356 a 26 (1996) .

)
.10 CfA M75(c) n.1. .

J menovel and disposal of spes fuel as a deconunissicaing activity; L3P-96-2,43 NRC 77 (1996)
4

- 10 CfA M75(e) . .

258 jassurance of fuiuhag for decomessaloning plans shot include easiee sewape; CtJ%7,4, .-

(1996) I

10 CfA M75(eXIXii) . . .

i

idecomunissioning funstmg arrangesness; CLl%7,43 NRC 261 (1996)
I

~ 10 CfA SO 81
crosheer inseresas la uranmen sericiwnsus facilities; IEP%7,43 NRC 144 (1996)

10 CIA M82 -
challenges so applicast's ceioice of dec 'ng options; CLI%I,43 NRC 7 (1996)
seuduce of decomnussiemns activines prior so 6aal approval of decomnunioning plans; CLI47,43

NRC 241 (1996) '
: 10 CfA SO 82(a)

deconunissioning funding arrampamems for premsewely shuido-t .eriors; al%7,43 NRC 262
'(1996)

.10 Cf.R. 50 82(bXI) and (2)
comesat of decomnesmosung plums; CtJ47,43 NRC 244,256-58 (1996)
decomadssiossas plans, comme of; CLINI,43 NRC 7 a4 (1996); LDPN2,43 NRC 73,74 75

'(1996)
- 10 CIA 50.82(bXIXi) .

.

acceptahibry of sherneuve sneens of decommissioning plan; ClJ48,43 NRC 7 n.4 (1996); IEP%2,
43 NRC 73 a.6 (1996)

. choice of deconadasionng nharassiws CLl#7,43 NRC 255 (1996)
10 CfA 50 82(bX4)

decomminuening costs, :=eness of; CtJ#1,43 NRC 9 (1996); LBP%2, 43 NRC 75, 80
(1996)

decosumarssoning funding requimments; CLl%7,43 NRC 244,25847 (1996)
~ 10 CFA 5082(c)

decomenissioning fumbng requiremess; C1J%7,43 NRC 244,258-67 (1996); 12P-96-2,43 NRC 80
' (1996)
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10 Cf.R. 50 82(d)
detail seguired in decomrnissioning plao if there is a delay in a major dismantlement activiry; i

LBP-%2,43 NRC 79 (1996)
10 CfA 50.82(c)

ALARA nandard appled so decommissioeng; C11%7,43 NRC 250 (1996)
motice of bearing ca decomissioning plan; CLI-96 7,43 NRC 243 (1996) i

!80 CfA M82(f)
Commission policy on decommissioning: LBP-%2,43 NRC 73 a 6 (1996)

10 CfA 50 85(c)(l)
answance of funding for decommissioning plans that include orsite escrage; CU %7,43 NRC 258

(1996)
10 CfA 50.85(cX2)

luclusion of cost adjustments in decommissioning plans; CLI-96-7. 43 NRC 258 (1996)
10 CIA 50.91

requinment for no sigruncant barards consideration analysis for bcease amendines; DD-96-8,43 NRC
346 a.1 (1996)

10 CSA 292
standard for deternuning no signincent barards; DD %8, 43 NRC 346 a.1 (1996)

10 CIA Part 50 Appendix A
violation by use of Thernelas as Are barner, DD-%3,43 NRC 887 (1996)

PO CIA Put 50, Appetuba A, GDC 3
. satisfaction of Are protecace mparements for operating nuclear power plants: DD-%3, 43 NRC

198 200 (1996)
10 CIA Part 50, Appeeds A. GDC 34,15, 30 and 31

requirements fur steam generssor tube insegnty; DD 96 8, 43 NRC 356 a.25 (1996)
10 CIA Part 50, Appendia E

emergency classi6catino levels for steam generator sube rupeure event; DD-96-8,43 NRC 348 (1996)
30 Cf A Part 50, Appendia H

rnumturing scactor pressene vessel ernbnnlement; DD-96-7,43 NRC 340 (1996)
10 CIA Part 50, Appemlia R

failure so seport seas resuks on combustibility of Thermo-lag as hre barrier malarial; DD %),43 NRC
205 0 996)

violation by une of Thernolag as Are barner, DD-96 3,43 NRC 187 (1996)
10 CFA Pari So, Apperxha R, IlliO

iThertrelas as a Are barrier materie*; Di>96-3,43 NRC 195,198-2010996)
10 CSA Part $1 i

'

scandards fw materials licente applications; LBP.%7,43 NRC 144 0996)
10 CSA $1.23(a) ,

!

acceptable penod for use of any combination of wet and dry fuel safe storage methods: LBP-96-2,43
NRC ~7 0996)

safe-seorage pened for spent fuel; LDP-%2,43 NRC 78 0996)
10 Cf H. St.78(d)

early site release, considerations in; CL! 96 7,43 NRC 274 0996)
10 CIA St 92 i

mandard for issuing a supplemertal environmental impact statement; CU %7, 43 NRC 269 0996) j

!
10 CIA 51.92(mX2)

environmental impact statements fur decomimasioning activities; LBP %2,43 NRC 85, 88. 9491 1

I0996).
showmg required fa consideration of thermatnes so decomnussioeng plan; CU-96 7,43 NRC 274 )#

0996) j

10 CIA 70.22(b)
material control and accounting at uranium enrichtnem facihties; LBP%7,43 NRC 165-66 (1996)

* .j
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10 CfA 70.2Xi) , .
;

comem of emergency plans for special nuclear masenals licensees; LBP47,43 NRC 145 (1996)
'

10 CfIL 70 220X3Xi)'
ene femunes to be incidxl is emergency plans for uranium enrichmem facihties; LBP47,43 NRC

14g.50 (1996)

10 CfA 70.220X3Xv) ..
mitigating actions to be included in amargency plans for uraniura enrichmem facshties; LBP47,43 j

NRC 153,162 (1996) ;
*to CfA 70.220X3 Xvii)

emergency ; , "'hiies of bcensee employees a uramun. enrichnient facihties; LBP47,43 NRC ,
156, 159 (1996).

10 Cf A 70.220X3Xviii)
aan6 cation of authorines of emergency a uranium enrichnwm facihty; LBP47,43 NRC 154,155. y

159, 163 (1996)

10 CIA 70.220X3Xx)
trainses of shaft personnel to handle emergency situmuons at uranium enrichmem facihty; LBP%7,43

NRC 156 (1996) ,p
10 CfA 70.23 j

standards for masenals license apphcations; LBP47,43 NRC 144 (1996) !

- 10 CIA 70.23(aX4) -
emergency plana;ag seipnirements for facihties possessing and using special nuclear maserials or source ,

_ . and byproduct meerial; LBP-96-7,43 NRC 145 (1996) ;

(' 10 CfA 70.23(aN6)
6adas raraused for licensing of uraamm earr% ment facility; LBP47,43 NRC 166 (1996) ;

10 CIA 70.33(iX3Xii) ,'
types of accidens considered in esmergency plans for uranium enrkhmem facihnes; LBP47,43 NRC

*

152 (1996)
!10 Cf.R. 70.330X3Xal)
'

postaccidem sessoranon of uraruum enrichnum facibnes to a safe conduion; LBP%7,43 NRC 162
(1996) ,

10 CIA 7041(a)
ra&oacaw masenals shipmenn pnar to decommissioning plan approval; DS96 l 43 NRC 46 (1996)

10 CfA 70 44
'
i

credesce inserests la special nuclear meerial; lEP47. 43 NRC 144 (1996) ,

10 CSA Part 71 j

radoactive masrials stupment prior to decommisaloning plan approval; DDMI. 43 NRC 46 (1996)
10 CfA 71.5(a)

documemasion for transporung licensed matesial outside a hcenser's facality; LBP49,43 NRC 217
(1996)

6demaScation of activity or transport inden on * RADIOACTIVE' label; LBP49,43 NRC 217 (1996) ,

stabilization of packages contaimns ra&oacaw masenal for transport omside a licends facihty; -]
#1AP49,43 NRC 218 (1996) 1

|10 CIA 71.7)(c)
challenge to test penmeter for transpanation casks; LBP42,43 NRC 89 a 29 (1996) j

10 CIA Part 72 ,

heensing requuenwas for dry cask storage; LBP42,43 NRC 79 (1996) j
110 Cf.R. Part 72, Sutyert L

dry cask certincauon process; LBP%2,43 NRC 79 (1996) I

!10 CIA 72.40 '

licensing regiuremems for dry cask storage; LBP4143 NRC 79 (1996)
10 Cf.R. 72.40(aX5), (83)

transfer of high-level rn&oactive wasse to e transpanation cask; LBPN2. 43 NRC 80 (19%)
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I10 Cf A 72.44(d)
approval process for change from spem fuel saurage eu dry cask storage; LAP.%2,43 NRC 79 (1996) f

10 C F R. 72.46 !

approval process fur etwege from spes fuel siorage to dry cask storage; LBP %2,43 NRC 80 (1996)
transfer of high-level ra&uacave wasw so 6 eransportance cask; LBP-h2,43 NRC 80 (1996) |

10 CfA 72.48(c) ,

nansfer of high-lewt rehencnw wasw to a awwportation cask; LBP.%2, 43 NRC 80 (1996) !

10 CJ A 72.104, 72.212(bX2), (4) j

approval prowes for change froin spes fuel storage so dry cask storage; LBP42,43 NRC 79 (lW6)
10 CfA 72.212(bX4)

transfer of higtelewl rad oachw wasw to a transportanos cask; LBP-96 2. 43 NRC 79 (1996) j
410 CfA 74 33

implememation of nuerial control esd accouming a wanium ennchmem facihnes; LBP-96 7,43 NRC ]

167 4 9, 171, 172 73 (1996)

10 Cf R. 74.3Xa)
amenal contrul and accounung as aranium enrktenent facihties; LBP 96-7,43 NRC 166 (1996) ]

10 CIA 74.33(sX2) and 0) l

pedornwse objectiws of nuclear mawetal comrol plans for uranium enruhmem facihties: LDPW7,43 j

NRC 166 (1996) I

10 Cf A 74 33(b) |
nuclear nwertal control plans for uranium enrictures facihises; LBP47,43 NRC 166 (1996) |

10 Cf R. 74 3)(cK3) I
'

desaction program for masenal comrol knd accoundag et uranium enncharm facihnes; 1.3P47,43
NRC 166,173-76 (1996) I

10 Cf.R Part 100 j
densgs-basis steam generator tube ruprure eves, reanalysis of ra&ologwal consequences of; DD-96-8,43 )

NRC 146, 347, 335, 356 a.24 (1996)
av Cf A 140.I5.17

Anancial prowtion sequerernem for wanium enrichment facihty bcensing; LDP 96-7. 43 NRC 144
(1996)

10 CIA Part 140, Arperuhn A
Enancial prosecuon requirements for uranium enrichment facihty hcerumg; LDP%7,43 NRC 144

(1996)
49 CfA 172.403

idermAcation of acuvity or transpurs inden en **RADIOM"TVE" label, LBP%9, 43 NRC 217 (1996)
49 Cf.R 877.817(a)

docunwmanon for transporung kcensed nwerial outside a licemes's facihty; IEP-96-9, 43 NRC 217
(1996) .

49 CfA I?7.842(d) |

stabduatica of padages commning ra&oactive material for transport outside a heennee's facihty;
LBr%9,43 NRC 218 (1996)
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|
J

!
j Administrative Procedure Act, 5 U.S C. IS51(8) and (9)

] partes directed to address significance o( *hcense" and "hcensing"; ClJ44, 43 NRC $2 09%)
8 Adnunistranve Procedure Act, 5 U.S.C. 6 553

) rule changes wilhout nonce and opportunity foe comnrnt; C1J47,43 NRC 259 (19%)

| Agreemens Between tie United Staics of Amenca and the International Atonne Energy Agency for sie

q Apphcanon of Safeguards in the United States of Anunca, Nov. 18.1977, 32 U.S T. 3062, 3082,
I art. 72(b)

apphcabshey to hcensing of uranium enrichnrew facibues; LDP47, .33 NRC 170 71 (1996)'

Apphcation of Safeguards in the United Staies of Anwrica. Nov. 18,1977, 32 U.S.T. 3062, 3082, art. 73 /

.

authunry of IAEA over matenal control and accounting at uranium ennchurnt facahtu; LBP 96 7, 43 I

j NRC ITI (19%) 7 \

Atornic Energs Act, ch 6. 6 53; ch. 7, 6 63, ch.10
-

,

I hcenung of ursnium enrichnent facihues; IEP-96-7,43 NRC 144 (1996) /

I Atomic Energy Act. 62, 42 U.S C. 2092 ( .'
1 apphcabihty to source material hcenses; LBP412, 43 NRC 3M (1996) - 7

j Atomic Energy Act. 81, 42 U.S C. 6 21|| 7 ]
'

I heensing board review of seulement agreenents; LBP43,43 NRC 94 (1996); LBP%4. 43 NRC 102 ._ .1

j (1996); LBP%11,43 NRC 281 (1996)
- '-

Atonne Energy Act,103
~

,

apphcabihty to somce material hcenses; LDP%12,43 NRC 304 09%) 7
authonty to issue beenses; LDP%I2,43 NRC 304 0996) -

| Atonne Energy Act, 861b, 42 U.S.C. 6 2201(b) C
heensms board review of neulenwnt agreenents; LBP43,43 NRC 94 (1996); LBP-96-4. 43 NRC 102 - ,

(1996); LDP%ll,43 NRC 281 (19%)
,

Atonne Energy Act, 1610, 42 U.S C. 3 220l(o)i

[
bcensing board review of settlenwnt agreenents; LDP43,43 NRC 94 (1996); LDP%4. 43 NRC 102 ,

p (1996); LBP 96-II,43 NRC 281 (1996)
Atonus Energy Act,189a |

f. twaring nghis on managenent scorgamzation; LBP-96-12. 43 NRC 304. 305 (1996) i

Atonne Energy Act, IB9(aM2MA) ji
'

l heanns nghts on marenals beense anwndnwnis: LBP412,43 NRC 305 (1996)

| Anonue Energy Act, 42 U.S C, 5 2239(a) |

1 rule changes without notice and opponunity for conunent; CLl%7,43 NRC 259 (1996) |
'

| Energy Reorganization Act of 1974, 210 (now 281)
I krual of employment for engaging in protected activities; DD-96-4,43 NRC 315 (1996)
| licenice instruccon of employees on requirenrnts of, DD%4,43 NRC 316 (1996)

! Inspector Geteral Act of 1978, as amended. Pub. L 95 452, 5 U.S C. App |

| OlG inveaussimo of separation of functions violation; CLl45, 43 NRC 57 (1996)
National Environnwntal Pohey Act,42 U.S C. 4321 et seg

hearing nghis on component removal prior en approval of decommissioning plan; C1Jh7, 43 NRC '
i

242 (1996)
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Nedsaal Endsnesmessel Pokey Act,102(2;td,42 UIC. 4332(2XC) - ..

, envhannesial inques semesments for decesasmissioning; CU-%7,43 NRC 269 (199H- '

Solar, Wind, Wasse, and Geodwrmal 5%wer PraA--e= lasundves Act of 1990, Pub. L No. 101 575, 104 '

' Sist 2834- ,

1. lissaeing of uranian c L' - farsbews; IJP-47,43 NRC 144 (19%) .
Twery on she Non-Piekterados of Nucasar Weapons. July 1,1968, 21 U3.T. 483 !

- applicab6 hey to lacesung of uranium aswieluneas incibass; 13P.%7,43 NRC 170 (1996) -
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| 3 K. Davis and R. Pierce, Adminimaative law Treatise 516.13 (1994)

j apphcason of test of injury-in-fact to the question of standing; CLiel,43 NRC 6 (1996)
e lid, R. Civ. P. 41
0' dismissal of a proceeding withew prejudsce; LBP%$ 43 NRC 137.18 (19%)

Charles H. Koch, Jr, Adnunistraove law and Practice 6.44 (1985)
tmrden on apphcam in rnsterials hcense pmceeding: LBP47,43 NRC 144-43 (1996)

transing and Regulation of Nuclear Reactors, lleanngs before the joint Conmunce on Arcimic Energy,
90th Cong.,1st Sess. pt. l at 471 (1967)

speci6 city esquirernent for contentions; CLI47,43 NRC 248 a7 (19%) #
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ACCIDINfS
j tenune and speculaiive nsks; LBP%2,43 NRC 61 (1996)

risk of full-core off-kus&ng to spes fuel pool during refuelmg; LBP41,43 NRC 19 (1996)(

| ADJUDICATORY BOARDS
| role of. CU%7. 43 NRC 235 (1996)
! ADJUDICATORY llEARINGS

! resoluuan of factual issues; CU47,43 NRC 235 (1996)

} AGREEMENTS - #
1 See Settlement Agreements

| ALARA
i apphcabahty to decomnussiomng; CU%I,43 NRC i (1996); CLl%7, 43 NRC 235 (1996),

j LBP 942, 43 NRC 61 (1996) f

I cost consideranons in deternumns appheabahty of; CU%I,43 NRC 1 (1996) _

E
! AMENDMENT

See Materials Ucense Amendment; Operstmg Ucense Amendnents d'
,

| AMICUS CURIAE

| participauon by inscreased state; CU43,43 NRC 16 (1996)
-

.

j APPEALS
i. from threctors' Decisions; CLI-9M, 43 NRC 123 (1996) _r

I BOARDS
-

#

f See Adjuecatory Boards; Ucensing Boards ,

; BRM.FS
j

i

j review procceang on summary disposition ruder; CLI44. 43 NRC 51 (1996)

| BURDEN OF PROOF

|
in formal adjuecutory heannss; LBP%7,43 NRC 142 (1996)

j in inune& ate effccuveness review for enfercenent orders, LDP49, 41 NRC 211 (1996)
in imervenuon; CU%7,43 NRC 235 (1996) ,

CIVIL PENALTIES'

! challenges to, ISP43,43 NRC 93 (1996); LBP44,43 NRC 101 (1996)
COMMISSION

,

sua sponte review authonty; CLl46, 43 NRC 123 (1996)'

See also Nuclear Refutatory Conmtiss;on
COMMUNICATIONS*

j separation of functions violanon; CLl45,43 NRC 53 (1996)
'

See also Em Pane Conmunications
.

j
COMPONENT COOLING WATER SYSTEMJ

tenmal pr or to approval of decomnussiomns plan; DD%I,43 NRC 29 (1996)j. i

I CONTENTIONS
|I challenging regulations; CLI47,43 NRC 235 (1996)

darrussal without prejudace; LBP45,43 NRC 135 (1996) 1
'

hnutanons on htigable issues; CU%I,43 NRC 1 (1996)
plea &ng requirenents; LDP42,43 NRC 61 (19%)a

4 sephes to challenges to: LBP42,43 NRC 61 (1996)
i
4

i

i

h
:
i

a

A
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.

reqmrenes for lmerventica; CLl%7,43 NRC 235 (1996)
speci6 city and basis requirenems; CL147,43 NRC 235 (1996)
supporting documentaten; LBP42,43 NRC 68 (1996)
ternaastion of proceedings for faihste to file; LBP46,43 NRC 140 (1996)

CONTEtmONS, UNTIMELY
beed on new information; CLI-E7,43 NRC 233 (1996)

CON 7RACTORS
licensee managernent and supervision of; LBPM12,43 NRC 290 (1996)

COOLANT SYSTEM, MAIN
decomanunation of; DD42, 43 NRC 109 (1996)
insulsion removal, DD42, 43 NRC 109 (1996)
See slao Component Cochng Water System; Emergency Core Cooling; Spent Nel Cochng System

CRACKING
circuenferential, of secam generzor tubes; DD%6, 43 NRC 333 (1996)
in reacoor vessel components, synergistic effects; DD96 5,43 NRC 322 (1996)

DECOMMISSIONING
activitwa pernutted prior to plan approval; CU46,43 NRC 123 (1996); DD41,43 NRC 29 (1996);

DD42,43 NRC 109 (1996)
ALARA requirements apphed so; C11961,43 NRC | (1996)
akeraarives, enteria for judging; CLl%l,43 NRC 1 (1996)
comphance with regulatory armns reqmrenrats in, LBP412,43 NRC 290 (1996)
damage c! mms; CLi%7,43 NRC 235 (1996)
econsmuc cost considerations; DD%I. 43 NRC 29 (1996)
Anancial assurance, btigabahty of; LBP42,43 NRC 61 (1996)
heahb and aufety respowbihties; CLI46,43 NRC 123 (1996)
pretinunary or minor activines; CLI-964,43 NRC 123 (1996)
radiasma dose censiderations; LSP42,43 NRC 61 (1996) j
sachat.on protecnon requirerwta; CU47,43 NRC 235 (1996) i
reactor pressure vessel disposal; DD 96 7, 43 NRC 338 (1996) I

regulatsens, interpretanon of; CU48,43 NRC 1 (1996) l'
site release standards; CLI47,43 NRC 235 (1996)

DECOMMISSIONING FUNDING
challenges to plan for. CLI%7,43 NRC 235 (1996) j

'

reasonalde assurance stamlard; CU%),43 NRC I (1996); CU-96 7,43 NRC 23$ (1996)
standard for insurutma of hearing un; CU47,43 NRC 235 (1996) i

'

DECDMM!$SIONING PLANS
challenges to consents of LBP42, 43 NRC 61 (1996)
disposmon of spent fuel, CUM 7,43 NRC 233 (1996)
uncertaioSes in. CU E7. 43 NRC 235 (1996)

DECOMMISSIONING PROCEEDINGS
litigable issues in; CU47, 43 NRC 235 (1996), LDP42, 43 NRC 61 (1996)
stamhng to imervene in; LDP42, 43 NRC 61 (1996)

DECONTAMINATION
of mas coolant system, DD42,43 NRC 109 (1996)
scope of activiues prior to deconunissioning plan approval; CL196-6, 43 NRC 123 (1996)

DIESEL GENERA 70RS
removat prior to approval of decomnussioning plan; DD961,43 NRC 29 (1996)

DIRECTORS' DECISIONS
Comnesswa authority to review; CLl%6,43 NRC 123 (19%)
6nahry of; CLI 964,43 NRC 123 (1996)

DISCRIMINATION
against hcensee employees for engaging in protected acavities; DS96-4,43 NRC 309 (1996)
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.

' of Comnessioners. authoeity of Conunissioners so decide rnations for; CU45,43 NRC 53 (1996)
' EDDY <URRENT TESTING

of steam genermers; DD%8,43 NRC 344 (1996)
EFIT4TIVENESS-t

See inunedisse Effectiveness -
EMBRTfT12 MENT

reacter pressure vessel; DD%7,43 NRC 33 (1996)
EMERGENCY CORE COOUNO
_ discharge valve from energency service weer system, problerns wuh; DD45,43 NRC 322 (1996)
EMERGENCY OPERATING PROCEDURES
, for steem gemarmor sube rupeure evess; DD43,43 NRC 344 (1996)
EMERGENCY PLAN 5 --

mesorials licensing , a for, LBP47,43 NRC 142 (1996)
', EMPLOYEES '

see a w a= Employees
ENIORCEMENT ACTIONS -

apphcainlity so alleganicas of illegal past actions; CU%I. 43 NRC I (1996) . )
immedmas effectiveness review; LBP49,43 NRC 211 (1996)

: showing a so support imardam effectiveness deternunadon; LBP49. 43 NRC 218 (1996)
|:. ENVIRONMENTAL FUNCTIONS
I

cruical, lesad6 cades of; LBr%I2, 43 NRC 290 (1996) '
- ENVIRONMENTAL IMPACT STATEMENTS -

for decommise6cning; LBP42,43 NRC 61 (1996)
supplumsment, for dec- . "ng; CU47,43 NRC 235 (1996) .

EX PARTE COMMUNICATIONS - |

dineingweled from commumemions involving sepersion of functions: CU45,43 NRC 53 (1996) j
EXPOSURE, RADIOLDGICAL

from decommisalomas acavities: CUh6,43 NRC 123 (1996)
EXTEN$10N OF TIME

for sua sponse review; CU46,43 NRC I23 (1996)
FIRE

risk from combusubir 6n=lauca in elecincal cables; DDMS. 43 NRC 322 (1996)
- FIRE 8ARRIERS

Thias maiorial as; DD43,43 NRC 133 (1996)
FIRE WATCHES

as som==* ion for inadequee 6 e barrier materisJ; DD'96 3,43 NRC 183 (1996)
TUEL

See Spem Fuel
GENERATOR 5

See Desel Generators; Seenm Generators

GENERIC is5UES
heanng requirements on; CU47,43 NRC 235 (1996)

HEALTH AND SAFETY .
NRC responsibibdes; CU-96-6, 43 NRC 123 (1996)

HEARINGS -
- See f . -- , Heartags

IMMEDIATE EPft4TIVENE55
show6mg aseded to suppnrt determinnaions of. LDP49,43 NRC 2|| (1996)

IMMEDIATE EFFECTIVENESS REVIEW
burdes of going twwani; LBr%9,43 NRC 218 (1996)

= burden of proof, LDP49,43 NRC 281 (1996)'

corroborating allegations of unrehable source; LBP%9,43 NRC 2il (1996)
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of enforcement actions; LBP49. 43 NRC 218 (1996) -
neyht given to NRC inspeciar's observahons; LBP49,43 NRC 211 (1996) ~ ,

INIORMAL PROCEEDINGS . .
;

. legal standards apphcable so; LBP412,43 NRC 290 (1996);
INSPECTION PROGRAMS ' ,

inservice, for reactor pressure vessels, scope of. DD%$ 43 NRC 322 (1996) ,

- INSPECTORS
See NRC Inspectors . ,

!
,

INTERI5 FED STATE .

'
parucapasion as aanws curiae; CU43,43 NRC 16 (1996) -

INTIRVENTION ~ i

Imrden on opponent c(; CU47,43 NRC 235 (1996) t

1burden on petinoamrs; CU47,43 NRC 235 (1996)
consessien segnirement far; C1196 7,' 43 NRC 235 (1996) (
Ascrouonary gram of; ISP41,43 NRC 19 (1996) ,

standard for sesastenian of; 12P45,43 NRC 135 (1996) - !

INTERVENTION PETITIONS ' ,

- Ime anendment of; LDP41,43 NRC 19 (1996) ~ r,

pieneng defects; CU41,43 NRC 1 (1996)
.

,
i

pleadng standard for caansel fanuliar with NRC proceedings; LBP41,43 NRC 19 (1996) -
- ION-EXCHANGE Pfi

cleemuy prior to approval of decamnussioning plan; Dt>41,43 NRC 29 (1996)
' JURISDICTION . ;

i

' folkming approval of settlevnent agreenent; LBP4tl. 43 NRC 279 (1996)
11AD --

'

- connus of smam generator tube sludge; DIF%8,43 NRC 344 (1996)
UABIUTY

for dsconmussionang damages; CU47, 43 NRC 235 (1996)
LICENSEE EMPIDYLES

heatile work environment; Di>%4. 4.1 NRC 309 (1996)
retabasion a6ainst, for engaging la poiscied acuvines; DD44,43 NRC 309 (1996)

LICENSEES |

inanagement and supervision of comreciars; LBP412. 43 NRC 290 (1996) 1

LICENSES j*

See Masenals Licenses
- UCENSING BOARDS

nuthurwy to subpoemn indvisant NRC Staff; LBP48, 43 NRC 178 (1996) |
Ascresson to grant Amervention; LBP-96 l,43 NitC 19 (1996) )
juna&ce6am following approval of settlement agreemem; LBP411. 43 NRC 279 (1996)
responsibeluy to develop a tornplete record; CU%7. 43 NRC 235 (1996)

. review of seulement agreemenas; LBP-%3. 43 NRC 93 (1996); LBP44, 43 NRC 101 (1996)
,

wesshe given to ta&ags on stenens to imervene; C1196 7,43 NRC 235 (1996)
MAT!!RIA13 UCENSE AMENDMENT

far management reorganzmion; LBP412,43 NRC 290 (1996)
MATERIALS LICENSES 4

'
emergency planning esquiremens. LBP47,43 NRC 142 (1996)

MISADMINISTRATION
See Radauan Misednumstrataos

MONITOR!NO;
"

tearser pressure wesel ambnalement; DD-96 7,43 NRC 338 (1996) *

MOOTNESS /

vacaeur on preunds of; CU42, 43 NRC 13 (1996)
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NATIONAL DIVIRONMENTAL POLK *Y ACT !

Iwaring requiremems on senmc issues; CLI-964,43 NRC 235 (1996) ~|
rule of amon; LBP%2. 43 NRC 61 (19%)

,,
environnemal impact stmemens for decommissioning; CLi%"/. 43 NRC 235 (1996)*

NEttrRON SHIEIJ) TANK
renuwal prsor to approval of decommissiorung plan; DD41,43 NRC 29 (1996)

NOTICE . i

See Official Noeice
NRC INSPF4 TORS

weight given to dacrvmwns of; LBP49,43 NRC 211 (1996)
NRC STAFF ,

parteciperson in infornal proceeenss; LBP412, 43 NRC'290 (1996)
'
,

jsubpoena of; LBP48,43 NRC 178 (1996) .

NUCLEAR MATERIAL CONTROL PLANS .i

far ennchnem facibeies; LBP47. 43 NRC 142 (1996) ;

''r NUCLEAR REGULATORY COMMIS$10N |-

adjuecmary respassilmhties; CU%7,43 NRC 235 (1996)
;|heehh and safety asponsibahtics; Cl1%6,43 NRC 123 (1996)

supervisory audumry; CU 964,43 NRC 123 (1996) ,

lOFHCIAL NOTKE
of puhinly available documens; CU%7,43 NRC 235 (1996) - |2m

I

OPERATING llCENSE AMENDMENT PROCFEDINGS
sianeng to imervene in: LBP%l, 43 NRC 19 (1996)

OPERATING LICENSE AMENDMENTS
shonenges wr, LBPel,43 NRC 19 (1996)
tornaamian of htiguien mthout prejudwe; ISP45,43 NRC 135 (1996)

OPERATION
as reduced power lewis because of steam genermor tube degradminn; DDE8,43 NRC 344 (1996)-

PENALTY
5.se Civil ignahes

PRCEEDENT5
th-aam through vacmur: CU42,43 NRC 13 (19%)

f. AFJUDGMENT
Comnusaeon guidance as; CU%$,43 NRC 53 (1996) |

PRIMARY AUXILIARY BUILDING I,
tank renwval; DD42. 43 NRC 109 (1996)

PROOF
See Burden of Proof

QUAUFICATIONS
hashh and environnemal press;non poeirions; LBrel2,43 NRC 290 (1996)

QUALITY ASSURANCE 19tOGRAMS -
effect of managemes marganir.auen on; LAPNI2,43 NRC 290 (1996)

RADIATION DOSE
, See ALARA
RADIATION MISADMINISTRATK)N

civil penahns far; LAP 43, 43 NRC 93 (1996)
RADIATION PROTECilON
- sequeesness for decommimeoning; CU47,43 NRC 235 (lo96)

RADIATION PROTECTION STANDARDS
inesspretation of, CU41,43 NRC 1 (1996)

RADIDACrlVE WASTE SHIPMENTS
prior to decomnuutowns plan approval, D4%I,43 NRC 29 (1996) |

|
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RADIOGRAPHERS . .

,

[. .. trening and certi6cados; LBP 96-9,43 NRC 213 0996)
J V . RADIOLOGICAL SURVEYS i

failwe so perform; LBP-96-9, 43 NRC 211 (1996) - |
. REACOR CORE .

full off-luedmg to spent fuel pool dwing refuehag; LBP-51,43 NRC 19 (1996)
REACTOR PRES $URE VISSEL

embremlament, nunutoring; DD47,43 NRC 338 (1996) . .#

.REAGOR VEESEL -
- I

. conschemios of sedemsm in; DD %2, 43 NRC 109 (1996) ."

'. core shroud cracksag; DD%5,43 NRC 322 (1996)
'

|*

: lasernal componess, cracking in; DD 96 5, 43 NRC 322 (1996) . ;j '
i' RECUSAL

violenne of esperatene of funcimas as basis for; CGES,43 NRC 33 (1996).
- REGULATIONS '

agency precoce as lah of inserpresauce of; CL1 %4,43 NRC 123 (1996)
$

ALARA.
' s; CM96-1,. 43 NRC I (1996)

challenges so; CLi %7, 43 NRC 235 (1996); LDP-96 2,43 NRC 61 (1996) {
, _

. decornmissioning funding; CLI-96-7,43 NRC 235 (1996)
+p decosumasioning, incorymeenen of. t1.1-%1. 43 NRC 8 0996)

J inservice laspecnoe programs; DD45,43 NRC 322 (1996)
enempsesseine of 10 Cf.R. 30.10(n), (c); LBP.%9,43 NRC 211 (1996)

| iseerpreemian of 10 C.F.R. 50.82; CGE7,43 NRC 235 0996)
' lre&mwn praesetion standards; CR%l,43 NRC I 0996):

.. REGULATORY OUIDES - - ]
legal steams of; 13P 47,43 NRC 142 (1996) 3

REPORTING REQUIREMENTS
on safrey and envirearweesl work, overnight of; LBP-%12, 43 NRC 290 0996)

REVIEW
- of semissneat agrerness; 12P-53,43 NRC 93 0996); LBP-44, 43 NRC 1010996)
. of ag espessame order, Abas and brie 6mg insenections; CLI-%4. 43 NRC $10996)

pennens Aled by soaparncipenug saa's goveranent; C4%3,43 NRC 16 0996)
sua spesee, essension of one for; CU 44,43 NRC 123 0996)
See also Inuns&ase Effecnveness Review

RULEMAKING
' effect on adpulicmion; CU-96-7,43 NRC 235 0996)

: RUti$ OP PRACTICE
admissebihry of consensions; CU-%I,43 NRC I 0996h CLI 96-7,43 NRC 235 0996)

; burden of gang forward; CLI47,43 NRC 235 0996)
burdes of proof, CU-%7,43 NRC 235 (1996); LDP-96-7,43 NRC 142 (1996)

' regulanons; CU %7,4316C 235 0996); LBP 96-2,43 NRC 610996)challensee to t'
g comeseme admissilminy in decomnussioning proces&ngs; LBP.%2,43 NRC 610996)|

, descretionary senys; CLI-%5,43 NRC 53 0996)
lenneedhese efface 6veness sevww for enforcement orders; 13P-%9,43 NRC 2110996)*

laiery-in-fact and anne of eneerrois seats for esenhag to leserveme; LBP-96-2,43 NRC 610996)
inserveme6en peitions, techucal ples&ag defeces in; CU-%I,43 NRC | 0996)
NRC Staff . ', -t as wissesses; LBP 48,43 NRC 178 (1996).

' of6cial aunce; Cn%7,43 NRC 235 (1996) ,

orr ' seen&as to inservene; LBP %2,43 NRC 610996) !

paracipateen by inwrested same or goveranwat; CLI-%),43 NRC 16 (1996)
propmed esenrnomy, LDP %IO,43 NRC 2310906)4

recusal motises, Conmaassion methmity to decide: CG%5,43 NRC 53 0996)
. sentement of comeseed proces&ngs; IJP-96-ll. 43 NRC 279 0996) ]
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stan&ng to imervene; CLI-%7,43 NRC 235 (1996)
stan&ng to irnervent in decomnussioning procee&ngs; CLI-%I,43 NRC i (1996); LBP%2,43 NRC

61 (1996)
varatur on mootness grounds; CLI%2,43 NRC 13 (1996)

SAFEGUARDS PROCEDURES
for waruum enriclunem fanhues; LBP %7,43 NRC 142 (1996)

SAFETY
cntical functions, idenu6 canon of, LBP-96-12, 43 NRC 290 (1996) i

'

signincance of noncernphance wnh one regulanon; DD-96-3,43 NRC 153 (1996)
See also Health and Safety

SAIETY INJECTION BUILDING
equipment renwval from; DD%2,43 NRC 109 (1996) |

$EPARATION OF FUNCTIONS
prohibiwd communicahon as violation of; CLi 96-5, 43 NRC $1 (1996)

SET!HMEl# AGREEMENTS
bcensing tioard review of; LBP 96-3, 43 NRC 93 (1996); IEP%4. 43 NRC 101 (1996) ,

!NRC policy on; LBP 90 ll,43 NRC 279 (1996)
SillPMENTS

See Ra&oactive Wasas Shipmens
SHOW CAUSE IW)CEEDINGS

statulard tw instnution of. DD-48. 43 NRC 344 (1996)
SPENT FUEL

decomnussioning plan ahernanves for esposinon of; CLl47,43 NRC 235 (1996) ,

4
I

SPfNf FUEL COOLING SYSTEM
pipe and componeut removal pnar to approval of decomnussiomng plan; DD41,43 NRC 79 (1996) ,

SPENT FUEL POOL j

elecincal conduit installation gevor to approval of decommissioning plan; DD41,43 NRC 29 (1996) |

fuel chute isolauen pnor to approval of decommissioning plan; DDWI, 43 NRC 29 (1996) |

upender senoval; DD-96 2,43 NRC 109 (1996) ]
STAFF j

'

See NRC Staff
STANDING TO %tavth? j

l>ased on another person wks is nos a pany; CLI41,43 NRC I (1996)
'

d scretionary grant of, IEP-9M, 43 NRC 19 (1996)
geogmphic prominary as basis for; CLl%7,43 NRC 235 (1996); LBP41,43 NRC 19 (1996)
ir9ury4n fact and sone-of-inserests tests for; LBP-96-2, 43 NRC 61 (1996)
jmlicial concepts applied in NRC procee&ngs; LBP41,43 NRC 19 (1996)
operaung beense amendmem procee&ngs; LBP-96-1,43 NRC 19 (1996)
organizanonal, af6 davit sequirement far; LBP41,43 NRC 19 (1996)
ceganiaaponal, authorizauon for; LBP42,43 NRC 61 (1996)
showing necessary to estabhsh; C11961,43 NRC 1 (1996)
mghs given to hcensing board's Ending on; CLi%7,43 NRC 235 (1996)

STAY
&scretmnary, need to a& tress fastors for; C1196-5, 43 NRC $3 (1996)

STEAM GENERATOR TUDE RUPTURE
design-basis events, need for scanalysis of; DD48,43 NRC 344 (1996)

STEAM GDIERATOR TULLES
circumferenual cracking; DD9% 43 NRC 333 (1996)
lead conuras in sludge; DD%8,43 NRC }44 (1996)
structural and ledage iraegnry; Da96-8, 43 NRC 344 (1996)

STEAM GENERATORS
eddy <urrent testing of, DRE8. 43 NRC 314 (1996)

l-29

,



SUBJECT INDEX

|

SUMMARY DISPOSTilON
review of order gramng; CLl44,43 NRC 51 (1996)

. SURVEYS
See Radiological Surveys

TERMINATION OF PROCEEDINGS,

! for falure sa Sie heigaMe contention; LBP46,43 NRC 140 (1996) -
without prejudice; LBP45,43 NRC 135 (1996)

TESTIMONY
prepared, stricken where witness lacks personal knowledge; LBP410,43 NRC 231 (199t>)

TESTING
of rs&ographers; LBP49,43 NRC 211 (1996)
See also Eddy CWreas Te ung.

| TURBINE BUILDING
|- insulanos senuwal; DD42,43 NRC 109 (1996)
|- URANIUM ENRICHMENT FACILTTIES '

auclear meerial coenrol placa for; LBP47,43 NRC 142 (1996)
VACATUR

on mooinest grounds; CLI-96 2,43 NRC 13 (1996)
VAPOR CONTAINER

esterior ppe rernoval; DD 96-2,43 NRC 109 (1996)
VIOLATIONS

debberate misconduce; UlP49,43 NRC 218 (1996)
radiarion safety; LBP43,43 NRC 93 (1996); LBP44,43 NRC 108 (1996)f

. WASTE
See Radoactive Waste

WA5TE PROCESSING SYSTEMS
sernporary; Do96-2,43 NRC 109 (1996)

WASTE TANK
senuwal prior so approval of decernnussioning pimi; DD-961,43 NRC 29 (1996)

WTTNESSES
NRC Staff subpoenned as; LBP48,43 NRC 178 (1996)
personal knowlesige of prepared erarirnony; LBP-96to,43 NRC 231 (1996)
rehainbry of relatives for corroboranon; LBP49,43 NRC 218 (1996)
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j CLAIBORNE ENRICHMENT CENTER; Docket No. 70 3070-ML

j MATERIALS UCENSE; Apnl 26, 1996; PARTIAL INITIAL DECISION (Resolving Contentions H.
L. and M); LBP-96 7. 43 NRC 142 (1996) i

GEORGIA TECH RESEARCH REACTOR, Atlanta, Georgia; Docket No. 50160 Ren
OPERATING UCENSE RENEWAL; Apnl 20, 1996; THIRD PREHEARING CONFERENCE

\
ORDER; LBPW8,43 f tRC 178 (1996)

OPERATING UCENSE R1WEWAL; May 16, 1996; MEMORANDUM AND ORDER (Telephone
Confertace Call, 5/15M6); LBP-9610, 43 NRC 231 (1996) ,,

INDIAN POINT, Umts 2 and 3. Docket Nos. 50 247, 54 286- ,

REQUEST FOP. ACTION; June 10, 1996, DIRECTOR'S DECISION UNDER 10 C.F R. |2.206;
DD-96-6, 43 NRC 333 (1996)

i. ',
|

MILI.5 TONE NUCLEAR POWER STATION, Uent I; Docket No. 50-245-OLA *,
; OPERATING UCENSE AMENDMEVI; Fetruary 7.1996; MEMORANDUM AND ORDER (Ruhng _

1
on laservennon reuuon); LBP-%I,43 NRC 19 (1996) C

|
OPERATING LICENSE AMENDMENT; April 15, 1996; ORDER (Ternunanng Proceeding); LBt . (A

966,43 NFC 140 (1996)
<

|
PAID YERDE NUCLEAR GENERATING STATION, Units I,2, and 3: Ducket Nos. 50 528, 50'529, i

~

50L530
-

a i
i REQUF.ST FOR ACTION, June 3,1996; DIRECTOR'S DECISION UNDER 10 C.F R.12.206;

|
DIL944,43 NRC 309 (1996) $ e

REQUEST FOR ACTION, June 25, 1996; DIRECTOR'S DLCISION UNDER 10 CF R. 5 2.206; _
i

|
DDW8,43 NRC 344 (1996)

j PEACH B(yfTOM ATOMIC POWER STATION, Units 2 and 3; Docket Nos. 50 277, 50 278 , ,

I REQUEST FOR ACTIOM; June 10, 1996; FINAL DIRECTOR'S DECISION UNDER 10 C.F R. "

|
I?.206; DD%5,43 NRC 322 (1996) -

|
PERRY NUCLEAR POWER PLANT, Unit la Docket No 50440 0LA 3

OPERATING UCENSE AMENDMINT; March 7,1996; ORDER; CU 96-4, 43 NRC 51 (1996)
,

i RANCHO SECO NUCLEAR GENERATING STATION; Ducket No. 50 312
i REQUEST IOR ACTION; June 14, 1996, DIRECTOR'S I'ECISION UNDER 10 C.F R. 6 2.206;

! DD 967,43 NRC 338 (1996)

|
RIVER BEND STATION, Unit I; Ducket No. %458-OLA

i OPERATING LICENSE AMENDMENT; March 29, 1996; MEMORANDUM AND ORDER (Grant
'

of Mahon to Termmew Proceeding); LBP 96-3,43 NRC 135 (1996)
SAN ONOFRE NUCLEAR GENERATING STATION, Unit I; Docket No. 50L206

f
REQU13T FOR ACTION; June 14, 1996; DIRECTOR'S DECISION UNDER 10 C.F R.12.206;

,
DD 96-7, 43 NRC 338 (1996)

j

|
TROJAN NUCLEAR PLANT; Docket No. 50 344

REQUEST FOR ACTION; June 14, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. 42.206;

) DD-47,43 NRC 338 (1996)
WEST CHICAGO RARE EARTHS FACIITTY; Docket No. 40 2061 ML'

MATIRIALS UCENSE; Fetwary 21, 1996; ORDF.R; CLI 96-2, 43 NRC O (1996) -
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NANKEE NUCLEAR POWER STATION; Docist No. 50429
.

I

DECOMMISSIONING; Janusy 16, 1996; MEMORANIXfM AND ORDER; CLl%I,43 NRC 1
(1996)

DECOMMIMlONINO; Mach 1,1996; MEMOEANDUM AND ORDER (Denying Petition to
imeervsw); LBP42. 43 NRC 61 (1996)

DECOMMIS$10N!NG, Much 7,1996; MEMORANDUM AND ORDER; C11%$,43 NRC 53
(1996) .

DECOMMIS$10NINO; April I,1996; MENMANDUM AND ORDER; CLI-964,43 NRC 123
(1996) - . .

DECOMMISSIONIN0; June 18,1996; MEMOCANDUM /ND ORDEk; CU-f6 7, 43 NRC 235
(1996)

REQUEST FOR ACTION: Februny 22,1996; 1A'RFCrui~'/5 TCCISION UNDER 10 C.F.R. 62.206;'

DD41,43 NRC 29 (1996)
. WEQUEST POR ACTION; March 18, 1996; SUPPLEMENT /L DIRECTOR'S DECISION UNDER

10 CF.R.12.206; DD%2. 43 NRC 109 (1996)
.

. .

REQUEST ICR ACIlON; June 14, 1996; DIRECTOR'S DECISION UNDER 10 Cf.R. 5 2.206;
DD96-7,43 NRC 338 (1996) ,
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