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January 4, 1994
OUR REF: N94002

Mr. Thomas T. Martin
Regional Administrator
United States Nuclear Regulatory
Commission, Region I
475 Allendale Road
King of Prussia, PA 19406-1413

Dear Mr. Martin:

This responds to your letter of December 6, 1993,
requesting that Public Service Electric & Gas Company ("PSE&G")
provide your office, within thirty days, "a response in writing
and under oath or affirmation that describes the actions, if any,
taken or planned to assure" that the employment action described
in the referenced Department of Labor complaint "does not have a
chilling effect in discouraging other licensee or contract
employees from raising perceived safety concerns." The
referenced complaint was filed by an employee of PSE&G who
alleged that he was the subject of a discriminatory job action as
a result of his actions in identifying a safety problem to
certain Salem managers on December 3-4, 1992.

As stated in your letter, the District Director of the
Wage and Hour Division has made a preliminary finding of
discrimination because "on 1/26/93, the Grade 5 position which
the complainant had been temporarily filling was approved for
permanent status," and the failure to promote the complainant to
this position was deemed discriminatory. Contrary to the finding
of the Wage and Hour Division, however, PSE&G management had pot
approved filling the Grade 5 position at that juncture. Rather,
it was on or about that date that the General Manager - Quality
Assurance/Nuclear Safety Review ("QA =~ NSR"), received a
requisition to fill the position. Because of a Company-wide job
freeze as well as an ongoing evaluation of the effectiveness of
the Nuclear safety Review organization by an independent
management consultant, that requisition was not approved and,
therefore, the position was not available to be filled. It
should, be noted that other positions within the NSR organization
were held open during this timeframe.

£5 BIOE I3

It is our understanding that the Wage and Hour
Division's ultimate finding of discriminaticn is based upon the
eérroneous belief that the mere receipt of the requisition was

tantamount to a decision by PSE&G management to fill the '/4//
position. Moreover, the complainant's Department of Labor ’7 L
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complaint alleges entitlement to a Grade 6, not a Grade 5,
position. The complaint does not refer to the Grade 5 position
to which the Wage and Hour Division found the complainant
entitled. PSE4G was unaware that the Wage and Hour Division was
considering whether there had been discrimination involving the
Grade 5 position until it received the decision. At no time did
the Wage and Hour Division advise PSE&G of its investigation of
new charges it had developed outside the 8cope of the complaint
or give PSELG an opportunity to respond to those new charges.
Significantly, the Wage and Hour Division found no discrimination

in the denial to the complainant of a Grade 6 position, as he
alleged.

For these reasons, PSE&G strongly disagrees with the
preliminary finding of discrimination and has appealec the
decision of the Wage and Hour Division by requesting a hearing
before an Administrative Law Judge. A hearing is now scheduled
for January 12, 1994.

Further, PSE&G has submitted a Motion for Summary
Decision to the Administrative Law Judge, which is now pending
review.! This motion sets forth the Position of PSE&G that (1)
the promotion sought by the complainant could not have been
granted because of the aforementioned Company-wide job freeze and
the ongoing evaluation of the NSR organization to determine
whether certain positions would be eliminated;¥ (2) PSEsG's
competitive bidding requirements for open positions would have
enabled any number of interested and qualified candidates to seek
any position the complainant might have sought by way of

v Your letter of December 6, 1993 states that our response
"should not, to the extent possible, include any personal
privacy, proprietary, or safeguards information so that it can
be released to the public and placed in the NRC Public
Document Room." In contemplation of this action, we have
deleted from the Motion for Summary Decision all guotations
from the complainant's personnel file, including the
affidavits filed in support of the motion which discuss tho:.e
files. This Motion was filed with a Motion for Restricted
Access Treatment. A copy of the redacted Motion is attached
for your review. An NRC representative has already reviewed
the unredacted material.

4 As you are aware, the complainant sought a Grade 14 position,
as stated in his request for salary and grade increase dated
May 27, 1983. The grade to which the Wage and Hour Division
found the complainant entitled, however, was a Grade 13 (Grade
5 under the old system). Hence, as noted, the pesition to
which the Wage and Hour Division found the complainant
entitled did not even correspond to the position the
complainant had sought.
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promotion; (3) the complainant's periodic appraisals reflect a
continued pattern of disrespect for authority, a failure to
demonstrate an adequate level of interpersonal skills, as well as

a failure to acknowledge or accept those criticisms of his
performance.

With regard to the complainant's having engaged in
protected activities, we previously provided to your office on
June 2, 1993 the documents referenced therein which explain the
results of our investigation. We have also provided you PSE&G's
views regarding the real or perceived impact of those events on
the involved employees, and the potential for a chilling effect
upon discouraqinq other licensee or contract employees from
raising safety concerns to PSELG management or the NRC. As
stated in the Attachment to the letter from Robert J. Dougherty,
Jr., Senior Vice President - Electric, dated June 8, 1993:

. By letter dated April 26, 1993, I (Steven E.
Miltenberger) personally reaffirmed to all Nuclear
Department employees the commitment of PSE&G senior
management that safety is, and will always be, our
number one priority.

. On April 23, 1993, I convened a meeting of all managers
present onsite (approximately 50) to underscore the
Company's firm commitment to maintaining a work
environment conducive to the filing of quality and
safety concerns. This meeting included a detailed
review by the PSE&G Manager of Licensing and Regulation
of employee rights and employer responsibilities under

Section 211 of the Energy Reorganization Act and 10
C.F.R. 50.7.

. The information conveyed at this meeting was then
"rolled down" in presentations by Nuclear Department
managers to their employees, including managers not

available for the original presentation as well as
onsite contractors.

e To assure ongoing employee and supervisory knowledge of
requirements under Section 211 and 10 C.F.R. 50.7,
PSE&C has enhanced new-employee initial training and
annual retraining in this area.

. I also held individual conferences with those involved
in the events of December 3-4 1992, to assure those who
had reported safety concerns that the Company
appreciated the manner in which they had conducted
themselves, and to advise other individuals with an
explanation of how, and to what degree, their actions
were inappropriate and/or unprofessional.
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* Finally, I directed the performance of an audit to
review compliance by the Safety Review Group with its
assigned tasks under plant Technical specifications,
and to evaluate organization effectiveness. This
evaluation has been completed and the draft report is
under review,

This nummarizes the corrective actions described in the
Attachment to Mr. Dougherty's letter of June 8, 1993. For a more
complete statement of those actions, please refer to
Mr. Dougherty's _etter.

The complainant's having engaged in protected
activities on or about December 3-4, 1992 did not at all
influence or affect the denial of his promotion as requested on
May 27, 1993. Rather, the denial of a promotion as requested by
the complainant was based solely upon the three job-related
factors discussed above, i.e., the job freeze and potential
reorganization, competitive bidding process, and the
complainant's performance.

Our investigation into the complainant's allegations of
job discrimination has therefore concluded that no such
discrimination occurred. Moreover, we have no reason to believe
that other PSE&G or contractor employees are even aware that the
complainant was denied a promotion inasmuch as he sought the
promotion in a memorandum to his manager, rather than as part of
a visible process of competitive bidding. Hence, PSE&G believes
that the denial of a promotion to the complainant on May 27, 1993
has not had a chilling effect in discouraging other licensee or
contract employees from raising perceived safety concerns, and
that no further actions are necessary,

Sincerely,

Attacrments Wém



All without attachments

C: United States Nuclear Regulatory Commission
Document Control Desk
Washington, DC 20555

Mr. J. €. Stone, Licensing Project Manager -~ Salem
U. 8. Nuclear Regulatory Commission

One White Flint North

11555 Rockville Pike

Rockville, MD 20852

Mr. C. Marschall (809)
USNRC Senior Resident Inspector

Mr. K. Tosch, Manager, IV

N.J. Department of Environmental Protection
Division of Environmental Quality

Bureau of Nuclear Engineering

CN-415

Trenton, NJ 08625
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STATE OF NEW JERSEY )
) 8S.
COUNTY OF SALEM )

$. E. Miltenberger, being duly sworn according to law deposes and
says:

I am Vice President and Chief Nuclear Officer of Public Service
Electric and cas Company, and as such, I find the matters set
forth in the above referenced letter, concerning the Salem Unit
Nos. 1 and 2 and Hope Creek Generating Stations, are true to the
best of my knowledge, information and belief.

W E fofioy

Subscribed and Sworn t before me
this day of (VY 1994
SHERRY L CAGLE

)Notary iﬂblic of q;w Jersey
NOTARY PUBLIC OF NEW JERSEY

My Commission expires on ”VQWm%wnhmwstwiwmﬁ




UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Complainant,
v. No. 94-ERA-2
PUBLIC SERVICE ELECTRIC The Honorable Julius A,
& GAS COMPANY, lobnson, presidiog

Respoodent.

' ' N e e e t w S N - Sst

MOTION OF RESPONDENT PUBLIC SERVICE

Respondent Public Service Electric & Gas Company (PSE&G) moves for summary
decision on the complaint of in this case. No genuine issue of matenial fact
exists with respect t0 essential elements of ~ claim upon which he bears the burden of

proof. Summary decision should therefore be granted pursuant 0 29 C.F.R. §§ 18.40 and

18.41.
I Summary of Rejevant Facts
3 |
Complainant is employed by respondent PSE&G as a Senior Staff Engineer.
In this proceeding, cmm;amsﬁnmwmedwammhehaddemndedw

agndetwolcvehabovehiscumtpadeofeonmﬁm.
PSEAG operates the Salem Generating Station, a commercial nuclear power plant located

on Artificial Island near Salem, New Jersey. nas been employed in PSE&G's Nuclear



Depaniment since 1985. In October 1988 he was assigned to the Nuclear Safety Review (NSR)
Organizauon. an organizauon within the Nuclear Department. He initially worked in the Offsite
Safery Review group, a division within NSR. [n April 1992, was reasugned to fill,
on a lemporary basis, a positon in another NSR division, the Onsite Safety Review group
( Decl. 99 4. 8). (The sworn declaration of is attached hereto as
Attachment A.) The Onsite Safety Review group advises Salem Station management, as well
as PSE&G Nuclear Department management, on the overall quality and safety of plant
operauons. Specifically, the group is charged with making recommendations for revised
procedures, equipment modificanons, or other means of improving the safety of the Salem plant
to appropnate management. [n short, as its name implies, the Onsite Safety Review group
identfies potential nuclear safety issues and recommends improvements that will enhance plant
safety ( Decl. § 4). (The declaration of is attached hereto as Attachment B.)

PSE&G positions within the Nuclear Department are structured by grade levels. Grades
| through 4 involve penodic assessment of the employee’s job performance and development.
[f an employee's performance so merits, he or she is promoted to the next grade level, up to
Grade 4. Grades above level 4, however, involve specific positions, or slots, in the
organizatonal structure of the workforce. Accordingly, for example, an employee can compete
to move from Grade 4 w Grade S only if a Grade 5 position becomes available ( Decl.
194, 5). Moreover, an employee is not simply promoted into an available Grade 5 (or higher
position) if he or she is an adequate performer. Rather, once a requisition for such a position
has been approved and notice of the vacancy has been posted, employees must competitively bid

for the position ( Decl. § i4).



Al the ume he was reassigned to the Onsite Safety Review group, was classified

at Grade 4. transfer to the Onsite Safety Review group occurred after a Grade §
employee in the Onaite Safety Review group was reassigned to the Company's corporate
headquarters ( Decl. 18). It is the policy and practice within PSE&G's Nuclear
Department that an employee temporarily filling a position, even on an extended basis and even
though the position is slotted at a higher grade, shall do so at the employee’s existing pay and
grade level. Accordingly, has, since April 1992, filled the Onsite Safety Review group

Grade 5 position on a temporary basis, and has been compensated during this period at his Grade

4 level of pay ( Dec!. 19). This is consistent with other temporary, though extended,
reassignments by PSE&G in its Nuclear Department (see examples provided in Decl.
1 10).

On September 3, 1992, PSE&G announced a Company-wide job “freeze.” Effective that
date, PSE&G corporate management stated that *[n}o new employees (temporary or permanent),
including replacements, will be placed on the payroll without the authorization of the appropnate
[Executive Officer Group] member® ( Decl. § 11 and Exhibit |; emphasis added). A
follow-up announcement on September 25, 1992 provided that *(a]uthorization of the appropriate
Executive Officer Group (EOG) member is required to replace or add to existing staffing levels®
( Decl. 1 11 and Exhibit 2). The freeze thereby reduced personnel levels by eliminating
selxcled jobsalroughout the Company, including the Nuclear Department ( Decl. § 11).

In addition, the NSR's organizational structure has been undergoing review for over a
year. The purpose of the review has been to determine what steps, including reorganizaton,
should be taken to enhance the effectiveness of the NSR organization ( Decl. 19).

Accordingly, and apart from the personnel freeze, a number of the positions within NSR that

3




have become vacant since mud-1992 have not been filled. [n fact, no vacant Grade 6 positon
within NSR has been filled on a permanent basis since 1991 ( Decl. § 19).

As of May 27, 1993 -- the date on which demanded the promoton at issue in
this case -- there were four open positions in NSR: a Grade 14 in the Human Performance
Enhancement Systems (HPES) Program; a Grade 5 in the Onsite Safety Review group (the
position to which has temporanly been assigned); and a Grade 6 and a Grade 7
position in the Offsite Sajety Review group. None of these positons, however, had approved
requisitions on file at that time and none had been posted for competitive bidding. Indeed, no
corporale management authorizatuon had been obtained for filling these four positions, as
required by the job freeze insututed in September 1992 ( Decl. § 12). None of these
positions has been filled, and indeed the Grade 6 and 7 positions have been eliminated altogether
as a result of the NSR restructuring noted above ( Decl. 1 13).

By memorandum dated May 27, 1993, in the midst of the ongoing review of the NSR
organizatnon and the personnel freeze, requested that his grade and salary levels be
increased two levels, from Grade 12 to 14V ( Decl. 19 and Exhibit 1). He demanded,
moreover, not only that his classification and salary be increased, but that the increase be made
retroactive for the preceding five years. In a memorandum dated June 30, 1993, ‘
Manager-NSR, denied demand, noting that even at a Grade 12 level (Lg., former
Grade 4) performance had consistently proven sub-par. encouraged 0

focus his energies on "achieving and maintaining an accepable level of performance” in his

3 The grade scale for Nuclear Department employees was revised effective January 1,
1993, Current Grades 12 and 14 correspond, respectively, 1o former Grades 4 and 6
( Decl. 1 4). Fonimplicity,nfminmmmwmefom;nde
scale. which was in effect during the majority of time that Williams has been employed
in the NSR organizatnon.

ke



present posinon ( Decl. Exhubit 2). has peationed the Department of Labor w

compel PSE&G o grant him a Grade 6 promouon and salary increase that would be retroacuve
1o 1988,

0. Argument
claim in this proceeding is that PSE&G "denied (him) compensation and
pmmouonwthclevdofodmpdomm;memﬁm'mhchadmedm
protected activity (Complaint, amached as Attachment C). refers in his complaint 0
his May 1993 request for, and the Company's June 1993 denial of, a promotion of two levels
in grade and salary.

PSE&G is entitled to summary decision in this case because there are no genuine 1ssues
of material fact that warrant a heaning. Rather, compelling and undisputed evidence
demonmwumanopoddonwuavuhbleuunﬁndeélevd demanded. First, the
job freeze preciuded filling vacant slots as well as creating new positions in the Nuclear
Department or elsewhere in the Company. Second, no vacancies were being filled in the NSR
organization at the time of demand because of the NSR restructuring, which actually
led to the eliminanon of two NSRpodtiom(Gnde6md7)dmhadbeuwwtmmy 1993.
Third, compeddvebiddin;wouldhavebemmuued for such a position even if one had been
available. Moreover, was in any event not qualified for the elevaied classification and
salary he desanded. As these were indisputably the reasons for the nonpromotion,

summary decision in PSE&G's favor should be granted.



A.  Applicable Law
claim arises under Section 211 of the Energy Reorganizaton Act, 42 U.S.C.
§ 5851. Section 211 prohibits discrimination against an employee because the employee has
engaged in any of the "protected activities” enumeraied in the statute. Id. § S851@ax1).
may prevail on his claim of discrimination only if he demonstrates that his protected
activity "was a contributing factor” in the unfavorable employment action challenged in his
complaint. [d. § S851(®)(3)C).

In Section 211 cases, the complainant bears the burden to prove that the respondent
intentionally discriminated against him because he had engaged in protected acuvity. Pillow v,
Bechiel Constr, Cg., Case No. 87-ERA-3S (Sec'y, July 19, 1993), slip op. at 14 and n.10,
citing St. Mary's Honor Center v, Hicks, 113 S. Ct. 2742 (1993). Under the framework
esmblished in MgDonnell Douglas Corp. v, Green, 411 U.S. 792 (1973), and Tezas Deparunent
of Community Affairs v, Burdine, 450 U.S. 248 (1981), must first prove a prima facie
case of discriminatory nonpromoton by showing that 1) a position existed for which he was
qualified; 2) he suffered "adverse action” - L., was denied the position; 3) he had engaged in
*protected activity” within the meaning of Section 211, of which PSE&G was aware; and
4)Mismmh\twmpwnmmmmumdmuammmm
he engaged in the protected activity. See, ¢.g., Burdine, 450 U.S. at 253; Spangle v. Vallay
Forge Seweniiinth,, 839 F.2d 171, 173 (3d Cir. 1988); Dasey v, Zack Co., Case No. 82-ERA-
2 (Sec'y, Apr. 25, 1983), slip op. at 6-8 (adopting the McDonnell Dougiay/Burding burden of
proof framework for Section 211 cases). As demonstrated below, the evidence does not support

a prima facie case of discriminanon.



Once a complainant establishes a pnma facie case -- or presumpuon -- of discnminano .
the employer may rebut and dissolve the presumption by articulating a legitimate basis for the
acnon challenged in the complaint. Darigy, slip op. at 8. PSE&G does so below. The burden
of proof thus retums to who must show (0 avoid summary dec’sion that the articulated
reason 1s a fabrication, or pretext, “and that the real reason for the adverse action was
discnminatory.” Pillow, slip op. at 14. At all imes, “[t]he ultimate burden of persuading the
tner of fact that the defendant intentonally discriminated against the plainuff remains . . . with

the plainuff.” Burdine, 450 U.S. at 253, citing Board of Trustess v, Sweengy, 439 U.S. 24
(1978).

Summary decision is warranted where, as here, no genuine issue of material fact exists.
29 C.F.R. §§ 18.40(d), 18.41(a). may not merely rest on his allegatnons of
wrongdoing to avoid summary decision: he must set forth specific facts and affirmative evidence
showing that there is a genuine issue of fact as to each of the essential elements of his claim on
which he bears the burden of proof. "If the non-moving 'fails to make a showing sufficient to
establish the existence of an element essential to that party's case, and on which that party will
bear the burden of proof at trial,’ there is no genuine issue of material fact and the movant is
entitled to summary judgment.” Trgber v. Tennessee Valley Auth,, Case No. 87-ERA-25
(Sec'y, Sept. 9, 1993), slip op. at 8 (upholding summary dismissal of Section 210 claim),
quoting Celomex Corp, v, Catrett, 477 U.S. 317 (1986). If fails to establish a genuine
issue of fact as to auy of the elements of his claim, "there can be no 'genuine issue as to any

material fact,' since a complete failure of proof concerning an essential element of the



nONMoving party’s case necessanly renders all other facts immatenal. * Celowex, 477 U.S. at
Rk R

B.  No Genuige lssue of Material Fact Fxists

Summary decision is warranted in this case. [t is undisputable that ~ould not
have obtained the promotion he demanded because no Grade § position was available at the ume
he demanded advancement to that ievel. Even if a requisition w fill a Grade 6 position had at
the time been approved and the job vacancy posted, could not simply have been
granted a promotion to the position upon his demand. Rather, would have been
required to bid against other applicants for the position. The evidence also establishes beyond
dispute that was not qualified for the position he sought. Thus, the evidence does not

support a prima facie case of discrimination.¥

L. . was not subject to adverse action because no positiop

complaint asserts that he failed to obtain a promotion to a Grade 14 (Lg,, 6)
position. Because there was no available position for to fill, however, there was no

opportunity for a promotion at the tme demanded it —~ and thus was not

; " ‘cupwpoeofﬂnaﬂoaﬁonofburdauofpmofudpmdm...(u]w
' meritiess suits and stop them short of full trial.'* Douglas v, PHH FlestAmenca
62 FEP Cas. (BNA) 1615, 1619 (D. Md. 1993), queting Conkwright v,
, 739 F. Supp. 1006 (D. Md. 1990), aff’d, 933 F.2d 231 (4th
Cir. 1991).

¥ For purposes of this Motion, PSE&G does not dispute that it is an "employer” to which
Section 211 applies, nor that is an "employee.” PSE&G need not address in
this Motion whether - engaged in activity protected by Section 211, because
inability to establish a genuine issue of fact with respect 10 the other elements

of his prima facie case entitles PSE&G to summary decision.

s



denied any employment opportunity. Simply put, he has suffered no adverse acuon, and his
claim accordingly must be dismussed. E.g., Doyie v. Bartlett Nuclear Serv,, Case No. 89-ERA-
19 (Sec'y, May 22, 1990) (dismissing complaint for failure to state a claim where no adverse
acuon was challenged), aff’d aub nom. Royle v. Secretary, United States Dep't of Labor, 949
F.2d 1162 (11th Cir. 1991) (table), cart, denied, 113 S. Ct. 225 (1992).

In May 1993, when requested a promotion, there were no vacant Grade 6
positions in the Onsite Safety Review group, the group to which he was temporanly assigned
( Decl. 112). There was one Grade 6 position vacant in the Offsite Safety Review
group, but could not have been promoted to that position because, like all other jobs
within the Company, it was subject to the personnel freeze instituted in September 1992
Decl. { 6; Decl. 9 11, 12). Moreover, , the Manager-NSR, would not have
filled that Grade ¢ position in May 1993 even if the freeze were not in place, because the
structure and effectiveness of the NSR organization were at the time under review. The review,
in tum, could have led to a restructuring of the NSR and the elimination of certain positions
within the organization (  Decl. 1 6). In fact, the Grade 6 position has since been eliminated
( Decl. § 13; Decl. { 6).¥

¥ ™" Soes not allege in his complaint that he requessed to fill permanently the Grade
S (oow Gtade 13) position he currently fills on a temporary basis. In any event, while
2 for this position had been prepared, neither that nor any other requisition
fmmmmmmmwmmyxmmuwofmmm
( Decl. §12; Decl. §8). For exampie, another NSR position, in the
Human Performance Enhancement Sysiems (HPES) Program, has remained open for the
same period (  Decl. § 8). Moreover, as with the Grade 6 position in the Offsite
Safety Review group, would not have assigned any personnel to fill the Grade
smwmmmdnwaymmmamzmmmy1993mu¢m
of the ongoing NSR review (id.).

9



Because no posinon of the kind demanded was avaulable, has not
established that he was denied an oppertunity for a promotion. E.g., Burding, 450 U.S. at 253
(to establish a prima facie case, plaintiff must show that he or she applied for "an available
position”). For example, in Smith v. Contineatal Ins, Corp,, 747 F. Supp. 275, 283 (D.N.J,
1990), aff'd, 941 F.2d 1203 (3d Cir. 1991), the court ruled that the plainuff had failed to
establish a prima facie case of discrimination where she could not show that vacancies existed
at the ume she applied. Simply put, the "terms, conditions, and privileges® of
employment have not been affected because he has not been denied any opportunity that, but for
discrimination, might have been afforded him. 42 U.S.C. § 5851. Because has not
been subject to any adverse action, the evidence does not support a prima facie case of

discrimination in violation of Section 211, and his complaint must be dismissed.¥

2. e was Dot entitied to the position he sought
because competitive bidding was required.

As noted above, a PSE&G employee is not simply promoted to an available Grade 5 (or
higher position) if he or she is an adequate performer. Rather, employees must compentively
bid for such positions ( Decl. { 14). Under PSE&G's policy, oncx a requisition for a

position is approved, notice of the availability of the position is posted, and employees may

¥ Put diffarently, has not established 2 prima facie case bec use he has not shown
that he was treated differently than any similarly situated employee. Seg, £.8., Boal
v, International Schools Serv.. Inc., 675 F.2d 562, 575 (3d Cir. 1982) ("To prove their
Manappdhnumunpmdwcmmumhﬂy situated males were
mmﬁmnymmuc\aewumm“mmmmfmd\ediﬂum

treatment.”): Postema v, National League, 799 F. Supp. 1475, 1482 (S.D.N.Y. 1992)

(wmmummmmymm«mmmmmm.
muﬂmummwmmamuymmmumn.wmmm
not establish 2 prima facie case), rev'd on other grounds, 998 F.2d 60 (24 Cir. 1993).

-10-



submit applcanons for it. The appropnate supervisor then reviews the applicanons, interviews
applicants, and selects the successful job bidder (  Decl. 1 7; Decl. 1 14). Thus.
under no circumsiainces would have been enttled to a Grade 6 position merely because
he had demanded it. To the contrary, faimess to other PSE&G employees (and the avoidance
of discnminaton claims by other employees) would have required that any such position be open
for compettve applicanons ( Decl. { 14).

Accordingly, even if a2 Grade 6 position had been available, PSE&G could not simply
have yielded to demand for such a position, regardiess of whether other candidates
were more qualified. has not alleged that he was discnminatonly demed the
opportunity to compete for an open position, or that the bidding process for a position that had
been posted was discniminatonly skewed to assure that another candidate obtained an open

positon. Summary decision should therefore be granted.

3. _was pot qualified for the promotion sought.

must also establish as part of his prima facie case that he was qualified for the
posiuon he sought. E.g., Burdine, 450 U.S. at 253 (to establish a prima facie case, the plainuff
must show that “she applied for an available position for which she was qualified”) (emphasis
added). If the employee cannot establish his or her qualificaton, the employer is enttled to
summary judgment. For example, in Spangle v, Valley Forge Sewer Auth,, 839 F.24 171 (3d
Cir. 1988), the court granted summary judgment where the employee's performance evaluations
showed him to be performing well in some areas but unsatisfactorily in another. This inadequate
performance precluded the employee from establishing that he was qualified for the promoton
he sought, and thus from establishing a prima facie case of discnmination. [d. at 173-74.

-11-



Simularly, in Welss v, Coca-Cola Borling Co,, 990 F.2d 333 (7th Cir. 1993), the zoun
affirmed summary judgment for the employer where the plainaff failed to establish a nrima facie
case because she could not show she was meeting the employcr's legitimate expectatons for her
performance. Because the employee's essential burden in establishing a prima facie case 13
“eliminat(e] the most common nondiscriminatory reason for (his] rejection,* Wileman v, Frank,
979 F.2d 30, 33 (4th Cir. 1992), citing Burding, 450 U.S. at 253-54, can esuablish a
prima facie case only if he eliminates the mosi common reason for non-promouton -- Lg,,
inadequate performance -- as a factor in this case. This he has not done.

who became the Manager-NSR in May 1993, was responsible for
responding to demand that he be given a Grade 6 position and a salary increase
retroactve to 1988 (the year he joined the Offsite Safety Review group). Although no position
existed and any opening would have been competitively bid, nonetheless reviewed

personnel file, including his performance evaluations, so that he could respond to

demand. He concluded thal was not qualified for the promotion he sought

( Decl. 19).
based his determination on documented work performance record,
which showed that lacked the interpersonal skills and communication abilities requisite
toa Grade 6 position (  Decl. 110). As wrole in responding to demand

foraprou*:

-

Based upon (your performance appraisals and other documentation], you
have demonstrated a continued pattern of disrespect for authority as well
as failure to demonstrate an adequate level of interpersonal siills. [n my
opinion, the review of your personnel file shows you to have technical
competence for a grade level 12 (4], Senior Stff Engineer. But, your
appraisals since 1985 and all the pertinent correspondence show a clear

-12-



parnern of below adequate performance over the entire peniod. This is
hughlighted by your unreasonable denial that your performance is below
adequate.

(  Decl. Exhibit 2).

written performance appraisals leave no question that his overall performance
as a Senior Saff Engineer has been well below standard from even before his assignment to the
NSR organization in 1988, and in need of substantial improvement throughout his tenure with
NSR. I[n parucular, his inadequate interperso.al skills have proven a chronic problem since

. began with PSE&G in 1985. Every supervisor has cited problems with

interface, dunng the course of his work, with fellow engineers and other employees, including
personnel outside the NSR organization. For example, Management Personnel
Inventory for his first nine months with PSE&G (prior to his taking a position in the NSR

organization) states:

( Decl. Exhibit 3). The *Career Goals" section of the same review indicates that a *

' Gd)
The same comments are reflected in ~  Performance Appraisal for this period.

His then-supervisor, , rated him as meeting or exceeding the technical
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expectanons of his job, but emphasized that :
" With respect

to one of assignments during the review period the appraisal notes that *

" likewise observed that

( Deci. Exhibit 4). For this review period, his performance in terms of adaptability,

working with others, stability, and leadership were rated as * * and in several other
categones were rated as * * (ig.). In the next review, for the period from
April 1986 to April 1987, Performance Appraisal again noted that his interpersonal

skills required improvement ( Decl. Exhibit §).

The same problems are reflected in - performance evaluation for the penod
concluding in August 1988, In a summary of his performance, stated that
- ," and concluded that
| *(  Del.
Exiubit 6). In * Performance Appraisal that year, added that

(  Decl. Exhibit 7).
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In the Performance Apprasal covenng employment from September |988¥
through March 1990, when vorked in the Offsite Safety Review group, his supervisor
- the principal Offsite Safety Review Engineer -- pointed out the same
deficiencies onginally noted by

( Decl. Exhibit 8). For that review period, performance was rated as needing
improvement in the categones of adaptability, working with others, communicating, presenung
ideas, stability, dependability, and leadership (id.).

continued to receive evaluations emphasizing a need to improve performance
in communicating and working with others. Comments about these deficiencies appear
throughout his Performance Appraisal for the last nine months of 1990 ( Decl. Exhibit 9).

Commenting on his adaptability, observed that .

¥ not only claims that ke is now qualified for a Grade 6 classification, but
demanded that PSE&G grant him a salary increase commensurate with that grade
retroactive to 1988 ( Decl. Exhibit 1). The evidence unambiguously establishes that
in 1988, as now, ’ was not qualified for the promotion he demands.
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In terms of initiative, noted that

As for communications skills,

observed that

* In each of these areas, and in other areas as well, was rated as *

or * * in performance (ijd.). In the Summary Evaluaton,

wrole:

Owing to these deficiencies, performance was evaluated six months later. In
the Performance Appraisal covering the first half of 1991 ( Decl. Exhibit 10), the same
performance deficiencies were noted. The areas of adapeability, initiative/accountability,

customer/clias satisfaction, juugment/decision-making, and interpersonal communications were

>
all rated as needing improvement or below standard. stated that
" (id.). His interpersonal
communications sialls, in particular, were rated as * * because of his inability w
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be taciful in situatnons requinng discussion with peers to reach a common ground in workang

toward a soiutoa. noted:
(1d.).
In the Summary Evaluaton, concluded that
* More significantly, found that
* (id.). Indeed, as a result of " failure tc demonstrate improvement, his

supervisors had to develop a six-month Performance Improvement Plan for him in consultaton
with the Employee Relations Department (id.; Decl. 1 7).

As noted, was temporarily reassigned to the Onsite Safety Review group in
April 1992. In his Performance Appraisal for August 1991 through June 1992, which included

feedback on performance from his temporary supervisor in the Onsite Safety Review
group, noted that had made progress over the rating period in improving
areas identified as * * in his last appraisal. *

" (
Decl. Exhibit 11).7 His overall performance on this evaluation -- the most recent one in his file

Y As sxplains in his declaration, the Nuclear Department employees with whom
the NSR deals are sometimes referred to as “clients” or “customers.” This expresses the
(continued...)
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at the ume reviewed 1t ( Decl. §11) -~ was rated as * * In
sum, each PSE&GC supervisor to evaluate performance since 1985 has consistently
found 0 be seriously lacking in interpersonal skalls -- precisely the skills necessary for
success at a Grade 6 position -- and in numerous other performance requisites as well,

A Grade 6 employee — the grade level to which demanded a promotion -- i3
expected not only to be able to perform adequasely the requisite technical tasks, but is expected
as well to have excellent interpersonal skills (  Decl. 9 12). Employses who currenty hold
Grade 6 positions within NSR are expected to te able to act as leaders on safety review teams
or in a supervisory capacity in the supervisor's absence. They accordingly must be able
adequately to direct the work of others, provide effective leadership, and communicate and
interact constructively with other employees (id.).

The unrefutable evidence of inadequate performance demonstrates that he does
not possess these characteristics and that he therefore is not qualified for the promotion he
sought. For example, the court in Plaisner v. New York City Human Resources Admiq., 61
FEP Cas. (BNA) 903 (S.D.N.Y.), aff'd, 888 F.2d 1376 (2d Cir. 1989), after noting that the
evaluations of the plaintiff by her supervisor were “relevant to determine whether (plainaff's)
job performance” met the employer's legitimate expectations, granted summary judgment
because the evaluations documented that the plaintff was "rigid, resisted supervision, .

would not cooperate with co-workers, and was unable to supervise effectively.” Id. at 906.

¥(...continued) _
sense that NSR employees are expected to build cooperative, supportive relationships,
rather than engage in antagonisuc “turf” fights with other groups ( Decl. 13).
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Summary decision for PSE&G 15 warranted because cannot establish that he was

qualified for the position he sought.V

Summary decision is also warranted in an employment discrimination case where the
employee fails to meet his evidentary burden to demonstrate a genuine issue of fact as o
whether the employer's articulated rationale for the challenged employment action is merely a
pretext for discrimination. Assuming that an employee can establish a pnima facie case, “[tjo
avoid summary judgment, [the employee] must [also] demonstrate a genuine issue of matenal
fact as to pretext.* Memck v, Farmers Ins, Group, 892 F.2d 1434, 1437 (3d Cir. 1990).

For example, in umu_m_rmm 860 F.2d 1209, 1216 (3d Cir. 1988),
cen denied, 490 U.S. 1098 (1989), the court affirned summary judgment in favor of the
employer where the employee's evaluations showed performance shoricomings and the employee
had failed to provide evidence giving rise to an inference of pretext. See also Haoldns v,
Temple Univ,, 829 F.2d 437 (3d Cir. 1987) (affirming summary judgment where plainuff

v In his May 27, 1993 memorandum demanding a retroactive promotion, claims
that his *qualifications, ability and performance . . . surpass those of other persons in
the group” (  Decl. Exhibit 1), _ self-serving protestations as to his alleged
qralifications, however, do not create a material issue of fact, for *(t}he self-perception
ofapﬁnﬁﬂinm[mploymxdﬁainﬁuﬁm]amnbhnorha...quauﬁm‘uu
is irrelevant; what matters is ‘the perception of the decision-maker.’” Douglas v, PHE
FlestAmerica Corp., 62 FEP Cas. (BNA) 1615, 1620 (D. Md. 1993) (granting summary
judgment for failure to establish a prima facie case), quoting Smith v, Flax, 618.E.2d
1062 (4th Cir. 1980). A plaintiff may assert taat he or she is qualified for a positon,
hut such assertions are not relevant to the issue of discriminatory intent, unless the
employee can show that the employer's position as 10 his or her qualificanons 1s
unwonhyofbdief.mummemlmmformemmmmdimmmnm.
Douglas, 62 FEP Cas. at 1620,
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presented no evidence that the proffered reasons for her werminauon were pretextual). Not only
18 unable in this case to create a genuine issue of fact with regard to essennal elements
of his pnma facie case, he is unable as well to establish that PSE&G's articulated reasons for
his nonpromouon are false.

The precomplaint evidence of performance evaluations takes beyond dispute
any question as to whether PSE&G's concerns about performance are genuine.

. cannot resist summary decision inasmuch the evidence does not support a conclusion

that his documented history of performance deficiencies is not a legitimate reason for the denial
of his request for a promotion. Fowle v. C&C Cola Div, of [TX-Conunental Baking Co., 868
F.2d 59, 67 (3d Cir. 1989) (affirming summary judgment where the plaintiff failed to adduce
evidence of his qualifications sufficient to raise 2 genuine issue of material fact as to whether
defendants’ articulated reason for failing to hire him was a pretext for discrimination) ¥

The question, of course, is whether PSF&G's articulated reasons for . non-
promotion are a pretext for discrimination -- not whether PSE&G's job freeze or its promoaon
policies, or even the denial of demand for a promotion in particular, were good
business judgments. See, e.8., Billet v. CIGNA Corp,, 940 F.2d 812 (3d Cir. 1991) (barmnng
discrimination, 2 company has the right to make buiiness judgments on employee status,
particularly when the decision involves subjective factors).

Nor is the issue whether possessed some redeeming qualities. For example,

in Ezold v. Wolf, Block. Schorr, and Solis-Cohen, 983 F.2d 509, 526 (3d Cir. 1992), cemL.

¥ Fowle addressed the employee's qualifications in conjunction with the second (rebuttal)
and third (pretext) stages of the McDonnell Douglay/Burding analysis. Even if
qualifications for a Grade 6 position are addressed at these sages, PSEXG is enutled t0
mmmrymmmum;enmmo{ﬁadimmm was
not qualified.
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deqied, 114 S. Ct. 88 (1993), the Third Circuit made clear that the relatve strengths of a
plainaff who seeks a promoton vis-a-vis other candidates are immatenal, if there 15 no evidence
that the basis on whicn candidate was demed a promotion -- such as lack of requisite analytical
skalls -- was not a legiumate basis upon which to deny the promotion. Rather, » can
resist summary decision only by presenung gffirmative evidence raising a genuine issue of
matenal fact as to whether the aruculated reasons for his nonpromotion are untrue, and that
discnmination motivated his nonpromotion. The evidence does not support such a showing, and

summary decision therefore should be entered in PSE&G's favor.

. Conclusion

The complainant in this case attempts to use Section 211 not as a shield to protect against
retaliatory practices, but as a sword to cut a path to promotion he has not earned. “The real
protections provided by the 'whistieblower’ provision are made trnivial when an employee whose
performance is declining threatens to raise alleged nuclear safety concemns as a device to have
management give him higher performance ratings.” Diaz-Robainas v. Flonda Power & Light
Co., Case No. 92-ERA-10 (Mahoney, J.) (Oct. 29, 1993), slip op. at 50. 1s not
entitled to a trial in this case because the evidence shows that he requested a promotion to a job

that had not been posted, that was not available, that he would have had to bid for against other
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employees, and for which he was not even qualified. For the foregoing reasons. this Tribunal

should grant respondent summary decision in this case and dismiss the complaint.

Respectfully submutted,

Washington, D.C. 20005-3502
(202) 371-5700

Counsel for Respondent Public Service
Electric & Gas Company
December 7, 1993
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[ hereby cerufy that copies of the MOTION OF RESPONDENT PUBLIC SERVICE
ELECTRIC & GAS COMPANY FOR SUMMARY DECISION and MOTION FOR
RESTRICTED ACCESS TREATMENT have been served on the following by mailing the same,
via first class mail, postage prepaid, this 7th day of December, 1993:

David R. Culp, Esquire
Berry and Culp, P.C.
7000 Crittenden Street
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ANOURY OF DEPOSIT: $50,000.00
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