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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of

50-323 OL
(Diablo Canyon Nuclear Power Plant

)
)

PACIFIC GAS AND ELECTRIC COMPANY g Docket Nos. 50-275 OL
)

Units 1 and 2) )

NRC STAFF'S ANSWER TO
JOINT INTERVENORS' APPLICATION FOR A STAY

I. INTRODUCTION

On July 24, 1985, Joint Intervenors, in anticipation of a vote on
the issuance of a full power license for Diablo Canyon Unit 2 then sched-
uled for July 30, 1985, filed ar Application for a Stay (Application)
with the Nuclear Regulatory Commission, Y pursuant to 10 C.F.R, § 2,788,
Joint Intervenors seek a stay of the “"Commission's anticipated author-
ization of full power operation of Unit 2 and all orders previously is-
sued by the Commission or its licensing boards underlying the licensing
of such reactor, including ALAB-781, -782, and -811." Application
at 2. 2/

1/ The same Applicaicion for a Stay was also filed on July 24, 1985 with
the Atomic Safety and Licensing Appeal Board. On July 26, 1985, the
eppoal ?ocrd issued an Order referring the Application to the

ommission.

2/ To the extent that Joint Intervenors are seeking to stay the above
Appeal Board decisions, their Application is out of time. Pursuant
to 10 C.F.R, § 2.788(a), an application for a stay must be filed not

(FOOTNOTE CONTINUED ON NEXT PAGE)
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For reasons which follow, the NRC staff (Staff) opposes the Applica-
tion and urges that it be denied.

11. BACKGROUND

On August 21, 1982, following an evidentiary hearing, the Atomic
Safety and Licensing Board issued an Initial Decision, LBP-82-70, 1¢ NRC
756 (1982), as clarified, LBP-82-85, 16 NRC 1187 (1982), authorizing the
issuance of full power operating licenses for Diablo Canyon Units 1 and 2
subject to a number of conditions. Appeals of that decision were filed
by all parties. The app;als taken by the Staff and Pacific Ges and Elec-
tric Company (PGAE) were favorably ruled upon by the Atomic Safety and
Licensing Appea) Board. ALAB-776, 19 NRC 1373 (1984) (vacating the
condition requiring formal findings by FEMA on the State of California
emergency plan pursuant to 44 C.F.R, Part 250). The appeals taken by
Joirt Intervenors and the Governor were rejected, ALAB-781, 20 NRC 819
(1984); in this decision, the Appeal Board, noting its prior decision in
ALAB-763, 19 NRC 571 (1984), stayed the effectiveness of the Licensing
Board's authorization with respect to Unit 2 pending its findings

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)

later than ten days after the issuance of the decision sought to be
stayed; ALAB-781 and ALAB-782 were issued on September 6, 1984 and
ALAB-811 was issued on June 27, 1985, Furthermore, the Commission's
regulations do not contemplate an anticipatory application for stay
such as is here requested by Joint Intervenors. Their application,
thus, is premature.
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expressly addressing Un't 2 design verification, Z0 NRC at 837.-§’ In
ALAB-811, (<1in op., Jure 27, 1985), t'e Appeal Board favorably resolved
all design verification issues in the zontext of it 2 and thu:
authorized the Director, Office of Nuc'eor Reactor Regulation, to issue a
full power operat! g license for that Unit, subject to the imposition of
twe conditicas, one raquiring PGRE to perform certain jet impircement
analyses, the seccnd r2quiring a techn::zal specification regarding CCW
operab®lity. ALA3-8 1. ¢lip op. at 25. A petition for rev.(w of
ALAB-_11, filed ty Joint [ntervenors, is pendinj before the Commission.

A1l corditions p:ecédent to the issuance of a full poner aperating
license ¥ur Unit 2 ‘mposed by the Lécensing Board and Appeal Board nave
been satisfied by virtue cf subseruent findings i1ssued by the Federal
Emergency Managemen. Agency (FEMA) and the decision of the Appeal Fuard
in ALAB-776 concluding that & final finding by FEMA oursuant tu 24 C.F.R,
Part 350 is not required a.d, as reflec*~a in Supplement No. 29 t¢ the
Steff Safety Evaluation Report, NUREG-0675, by compietior of the required
jet impingement analysis and .nclusion of the required CCW technical

speci“ication. See Board Wetification No. 85-079, March 14, 1985.

3/ In FiAB-765, supra, the Appeal Bourd, in ine reoperes sroceeding on
issues concerning design qualitv assurancz, favorably resolved the
issues in controversy in regard toc Unit 1. Because of the
then-ongoing stuwas of design veritication efforts for Unit o, the
Appes' Board, in that de-ision, sever=. Unit 2 from the findings
made ind, therefore, stayed the effectiveness of the Licensing
Board‘silutnorization until such findi‘ngs were made wiih respect to
tiiat Unit.

The Commission declined review of both ALAB-763, CLI-B4-14, Z0 NRC
285 (1984) and ALAB-781.
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Inasmuch as all appeals having been adjudged on their merits, no
inmediate effectiveness review pursuant to 10 C.F.R. § 2.764(f)(2) is
required; & full power operating license may be issued for Diablo Canyon
Unit 2, subject to approval by the Commission after its consideration of

matters not in controversy among the parties.

I11. DISCUSSION

The requirements pertinent to issuance of a stay, 10 C.F.R,
§ 2.788(e) are not in dispute, see, Application at 2-3, n.1, and need not
be restated herein. In &etermining whether the movant has satisfied the
four factors set forth in 10 C.F.R, § 2.788(e), it must be recognized
that:

The burden of persuasion on these factors rests on the
moving party. While no single factor is dispositive,
the most crucial is whether irreparable injury will be
incurred by the movant absent a stay. To meet the
standard of making a strong showing that it is likely to
prevail on the merits of its appeal, the movant must do
more than merely establish possible grounds for appeal.
In addition, an "overwhelming showing of likelihood of
success on the merits” is necessary to obtain a stay
where the showing on the other three factors is weak.

Alabama Power Company (Joseph M. Farley Nuclear Plant, Units 1 and 2),

CLI-81-27, 14 NRC 795 (1981; footnotes omitted); see also, Public Service

Company of Indiana, Inc. (Marble Hill Nuclear Generating Station, Units 1
and 2), ALAB-437, 6 NRC 630, 632 (1977). The significance of the first

two factors was recently confirmed by the U.S. Court of Appeals:

To justify the granting of a stay, a movant need
not always establish a high probability of success
on the merits. Probability of success is inversely
proportional to the degree of irreparable injury
evidenced. A stay may be granted with either a
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high probability of success and some injury, or
vice versa.

Cuomo v. NRC, No. 85-1042, slip op. at 1 {July 3, 1985, D.C. Cir. 1985).

By any measure, Joint Intervenors have failed to sustain their burden.
A. With respect to the first factor, likelihood of prevailing on
the merits, Joint Intervenors advance three issues on which they contend
they are likely to prevail. Application at 2-6. The first, Earthquake
Emergency Preparedness, Application at 2-4, is readily disposed of. The
Commission's conclusion regardirg this issue, viz, that the complicating
effects of earthquakes need not be considered in emergency plamning,
CLI-84-12, 20 NRC 249 (1984), has beer affirmed by the Court of Appeals

on review, sub nom. San Luis Obispo Mothers for Peace v. NRC, 751 F.2d

1287 (D.C. Cir. 1984). And while the Court has granted rehearing en banc
on this issue, 760 F.2d 1320 (1985), to now engage in conjecture and
speculate that the outcome of such rehea-ing will, a fortiori, be adverse
to the Commission, would be folly. As the matter now stands, the law of
the case is as articulated by the Commission in CLI-84-12, supra, and
Joint Intervenors have brought forward no nrew evidence warranting a de-
parture from that determination at this time.

The second issue on which Jeint Intervenors assert they are
likely to prevail, Seismic Safety, Application at 4-5, likewise, is of no
avail. As they note, Joint Intervenors motion to reopen the record of
this proceeding on issues of seismic safety was dismissed by the Appeal
Board in ALAB-782, on grounds that it lacked jurisdiction over this
issue. 20 NRC 838 (1984). This decision is pending before the

Commission on the basis of the Joint Intervenors' Petition for Review.
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Nonetheless, the significance of the very information alluded to by

Joint Intervenors was considered and rejected by the Commission a year ago
in passing on the Unit 1 full power operating license and in explicit
consideration of Joint Intervenors' Application for Stay regarding that
action. CLI-84-13, 20 NRC 267, 275-278 (1984). Joint Intervenors have
provided nothing new to suggest they would fare better now.

Finally, Joint Intervenors contend, with respect to Quality
Assurance, that for reasons presented in their Petition for Review of
ALAB-811, the requisite finding of reasonable assurance cannot be made.
Application at 5-6. But'as discussed in the NRC Staff's Answer to Joint
Intervenors' Fetition for Review of ALAB-811, July 29, 1985, Joint Inter-
venors have wholly failed to establish that the Appeal Board's decision
is in any way erroneous. And viewed by itself, Joint Intervenors' Appli-
cation is similarly devoid of any basis to sustain their argument that
they are likely to prevail.

In sum, Joint Intervenors have wholly failed to make even a
minimal showing that they are likely to prevail on any of the foregoing
issues.

B. Joint Intervenors' argument concerning the second factor,
irreparable harm, Application at 6-7, stands no firmer. As they acknowl-
edge, their supporting affidavits were previously submitted in support of
their Application for a Stay of the Unit 1 full power operating license a
year ago. But they fail to acknowledge that the assertions contained in
those affidavits were rejected by the Commission as insufficient to

establish irreparable harm. See, CLI-84-13, supra, 20 NRC at 279-280.
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Joint Intervenors also seek support from the Court of Appeals' Order
initially staying the Unit 1 full power operating license,
Sar Luis Obispo Mothers for Peace v. NRC, No. 81-2035 and consolidated

cases (August 17, 1984). They fail, however, to point out the subsequent
vacation of that stay, on October 31, 1984, after consideration of its
merits by the Court.

As a second argument regarding irreparable harm, Joint Intervenors
assert that the facility will be exposed to increased radiation which,
they allege, will prejudice, in some undefined way, their rights on
appeal and make more cosily and difficult any future modifications found
necessary. Application at 7. Such generalized claims have been
previously rejected as constituting an insufficient showing of harm for

purposes of issuance of a stay. Cf. Pacific Gas and Electric Co. (Diablo

Canyon Nuclear Power Plants, Units 1 and 2), CLI-84-5, 19 NRC 953,
963-964 (1984) (unspecific allegations of risk and speculation about
nuclear accidents do not, as a matter of law, constitute irreparable

harm); Cuomo v. NRC, supra, slip op. at 6-7 ("A party moving for a stay

is required to demonstrate that the injury claimed is 'both certain and

great.' Wisconsin Gas Co. v FERC, 758 F.2d 669, 674 (D.C. Cir. 1985").

Finally, Joint Intervenors argue that a stay is required as a
consequence of alleged violations of "federal statutes and regulations."
Application at 7. Inasmuch as they do not, at this point, identify what
statutes and regulations have allegedly been violated, one can only
assume that they intend that reference be made to those issues previously
identified in their Application, namely, Earthquake Emergency

Preparedness, Se‘smic Safety and Quality Assurance, matters addressed in
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ALABs-781, -782 and -811, respectively. In each instance, however, they

fail, for reasons discussed in A. above, &/

to make even a colorable
showing that the Commission has violated the Atomic Energy Act or its
regulations.

Thus, with respect to this most crucial factor, irreparable harm,

Farley, supra, Joint Intervenors have failed to make a sufficient

showing.

C. In connection with the third factor under 10 C.F.R. § 2.788(e),
harm to other parties, Joint Intervenors, while recognizing a potential
harm to PG&E, suggest that it is merely de minimis. Application at 7-8.
Given that Joint Intervenors have wholly failed to satisfy the first two
factors for issuance of & stay, even a harm which might be de minimis
does not warrant the relief requested.

D. The fourth factor, where the public interest lies, similarly
does not favor the issuance of a stay. See, Application at 8. Where, as
here, there has been a failure to satisfy the first two factors, most
significantly in light of the failure to present a significant safety
issue, the public interest does not favor issuance of a stay. Scuthern

California Edison Company et al. (San Onofre Nuclear Generating Station,

Units 2 and 3), ALAB-673, 15 NRC 688, 692 (1982).

4/ As previously noted, the Commission declined to review ALAB-781.
With respect to ALABs-782 and -811, see also, NRC Staff's Answer to
Joint Intervenors' Petition for Review of ALAB-782, October 12,
1984, and NRC Staff's Answer to Joint Intervenors' Petition for
Review of ALAB-811, July 29, 1985,
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IV. CONCLUSION
For the foregcing reasons, Joint Intervenors have failed to satisfy
the requirements of 10 C.F.R. § 2.788 and thus their Application for a
Stay should be denied.
Respectfully submitted,

awrence J Chandler
Special Litigation Counsel

Dated at Bethesda, Meryland
this 31st day of July, 1985
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