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In its Order of April 25, 1985, the Appeal Board posed four

questions for the parties to address regarding the adequacy of

the public notice in this proceeding with respect to the planned

use of the Catawba facility for the receipt and storage of spent

reactor fuel. generated at the Oconee and McGuire facilities and

the jurisdiction of the Licensing Board to consider such a

proposed use.

.Intervenor Palmetto Alliance and Carolina Environmental

Study Group here present our views on these questions.

In sum, due process requires that interested members of the

public be given such notice as is reasonably calculated to

apprise them of the claims of adverse parties and of their

opportunity to meet them. The Notice of Opportunity for Hearing

published in this operating license proceeding, 46 F.R. 32974-75

(June 25, 1981), wholly fails to disclose the true nature of the

application since it omits Applicant's proposal to receive and

store spent fuel from its other nuclear facilities at Catawba.

Such an omission deprives interested persons of their opportunity

to be heard on this significant claim. Since an adequate public

notice is an indispensible jurisdictional requirement, no order

authorizing receipt and storage of non-Catawba spent fuel can be

valid until adequate notice and opportunity to be heard have been

provided.- Finally, since the same deficient Notice of Hearing

limits the scope of the Licensing Board's authority to the issues

there identified, consideration of Applicants' non-Catawba spent

fuel proposal was beyond the jurisdiction conferred upon the

Licensing Board.
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QUESTION I.

Are the legal requirements for the issuance of a public notice
with respect to the planned use of the Catawba facility for the
receipt and storage of spent fuel generated at the Oconee and
McGuire facilities? If so, what are they?

Yes. Fundamentally the demands of Constitutional due

process require that the public notice of the Commission

consideration of Applicants' proposal be " reasonably calculated"

to inform interested parties of the authority sought and thereby

their opportunity to be heard. Memphis Light, Gas & Water Div.

v. Craft, 436, U.S. 1, 98 S.Ct. 1554, 56 L.Ed. 2d 30 (1978);

Mullane v. Central Hanover Trust Co., 339 U.S. 306, 70 S.Ct. 652,

94 L'.Ed. 865 (1950).
The Administrative Procedure Act also requires that adequate

notice and an opportunity to be heard be provided to any

interested person. Such notice must specify "the matters of fact

and law asserted." 5 U.S.C. Section 554(b).

Notice of the receipt of an application for a facility

operating license and of the opportunity for hearing on that

application is required by the Atomic Energy Act, as amended, 42

U.S.C. Section 2239(a)(1).

The Commission's Rules of Practice 10 CFR Section

2.105(b)(1) requires that such public notice published in the

Federal Register set forth "the nature of the action proposed,"

as well as the opportunity for persona affected by such actions

to petition for leave to intervene. 10 CFR Section 2.105(d)(2).

Thus it is legally required that interested parties be given

notice of the Applicant's proposed use of Catawba for receipt and
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storage of non-Catawba spent fuel and that such notice be

" reasonably calculated" to inform them of the authority sought ;

; and of their opportunity to be heard with respect to such

proposal.

QUESTION II

Assuming that question 1 requires an affirmative answer, was the
notice published in the Federal Register (46 Fed. Reg. 32974-75)
adequate to satisfy the requirement (s)? In this connection,
would or should interested members of the public have understood
that the Applicants' request for licenses "to possess, use, and
operate the Catawba Nuclear Station" embraced a request for
authority to employ that facility as a repository for spent fuel
generated at other facilities? If not, was the notice nonethe-
less adequate because it referred the reader to the operating
license application itself (which application, according to our
information, did indicate that such authority was being sought)?

No. Clearly, the only language of the Federal Register

Notice which described "the nature of the action proposed," 10

CFR Section 2.lO5(b)(1), that is, "to possess, use, and operate

the Catawba Nuclear Station," wholly fails to disclose

Applicants' proposal to employ Catawba as a respository for spent

reactor fuel from its other nuclear facilities. Interested

members of the public are simply left in the dark with respect to

this significant proposed action. The language employed in the

Catawba notice falls far short of that " reasonably calculated" to

inform interested parties of the proposed spent fuel plan and

their opportunity to contest it as required by due process.

In response to a Licensing Board question directed to them

on the issue of jurisdiction over the storage proposal,

Memorandum and Order of March 5 1982, Applicants look to the

referenced Application as the only source for any notice of their

non-Catawba spent fuel storage proposal:

,
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The notice of receipt of application and opportunity
for hearing sets forth a-general description of thev
action proposed and provides that "[f]or further
details pertinent to the matters under consideration,
see the application for the facility operating licenses I

and the Applicants' environmental report dated June 8, |'

1981..." 46 Fed. Reg. 32975 (June 25, 1981). As the
Licensing Board noted, the application clearly requests
authority to store spent fuel from other Duke )
facilities at Catawba. Thus, Applicants submit that ;

such notices, in compliance with pertinent Commission l

regulations, clearly provide this Licensing Board with
jurisdiction to resolve Applicants' request for
authority to store spent fuel from other Duke
facilities at Catawba.

'
Applicants' Response to Licensing Board Questions, March 31,

1982. Applicants thereby acknowledge that the adequacy of the

notice cannot be sustained by the " general description" actually

set forth in the Federal Register publication but depends

entirely upon the effectiveness of the reference in the notice to
.

the license application itself "for further details." Such

" notice" by oblique citation to whole and perhaps distant

documents falls far short of the clear and simple duty "to

inform" potentially interested parties of what is at stake and

what they can do about it, as required by due process. Memphis

Light, Gas & Water Div. v. Craft, supra; Mullane v. Central

Hanover Trust Co. , supra.

In North Alabama Express, Inc v. United States, 585 F.2d 783

(1978) the Fifth Circuit invalidated a motor carrier route
approval order by the Interstate Commerce Commission for failure

to provide adequate notice to interested members of the public of
.

the route authority actually sought. The Court of Appeals

,
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rejected' agency arguments that various sources of " implied"

notice were sufficient to remedy the omisions and meet due

process requirements.

The most fundamental objection to the Commission's'

is that it totallyreliance (an implied notice) ...

misses the simple, and uncomplicated purpose of Federal
Register Notice - to inform. That purpose is not
fulfilled when ambiguous notice can be justified only
by reference to equally ambiguous precedent.

Put simply, an interested member of the public should
be able to read the published notice ... and understand
the essential attributes of the application. Others
who see the notice should not have to guess the
Applicant's true intent.

Id, 585 F2d at 789. While the Commission's notice need not be

translated from the technical idiom of the industry for the

layman, "[i]t is necessary, however, that the true nature of the

authority sought be completely described, even if it is technical

jargon," I d,. , 58 F.2d. 789, 790.
The Court in North Alabama Express rejected arguments that

focused on the actual knowledge or diligence of the Applicant's

adversaries.
:

Because adequate notice to all interested persons goes
to the very jurisdictional validity of agency action,,

the Commission's order cannot be rescued by arguments
aimed solely at what (the intervenor) could or actually
did infer .....[I]nsufficient published notice renders
the order jurisdictionally invalid.

,

Id., 585, F.2d 790. Having failed to disclose in straightforward

terms the " nature of the action proposed" regarding the non-

Catawba spent fuel application in the public notice, the4

Licensing Board's order approving such action is jurisdictionaly

1
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invalid pending republications and an opportunity for interested

persons to be heard. North Alabama Express, Inc. v. United

States, supra.

QUESTION III

Has there been any other notice that apprised the public of such
intended use of Catawba (e.g., a notice issued in connection with
the application for a construction permit, an application for a
construction permit modification, or an application for the
issuance of a matrials license pursuant to 10 CFR Part 70)? If
so, what present significance attaches to that notice?

Intervenors are aware of no other notice which would apprise

the public of Applicants' plan to actually employ Catawba as a

repository for spent reactor fuel"from its other facilities.
While intervenors themselves have suspected a Duke Power " cascade

plan" for shipment and storage of spent fuel from Oconee to

McGuire to Catawba, Duke has disclaimed the existence of any such

fixed purpose or plans. This Appeal Board itself has

characterized the question as "the subject of murky evidence and

thus difficult to answer with confidence." Duke Power Company

(Amendment to Materials License SNM-1773-Transportation of Spent

Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear

Station), ALAB-651, 14 NRC 307,312 (1981). Interested members of

the public can hardly be charged with having any clearer notice

of this plan. It is Intervenors' belief that a substantial

expansion of the Catawba spent fuel pools was accomplished after

the construction permit was issue but without public notice or

| opportunity to be heard in order to accommodate use of Catawba as

a Duke system spent fuel repository. See, e.g. Memorandum and

Order (Ruling on Spent Fuel Contentions) of February 25, 1983.
I
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In any event, no other form of " notice" of Applicants' proposed

spent fuel receipt and storage action can cure the defects in the
June 25, 1981, Federal Register Notice upon which the validity of

4

| the Licening Board's Order must depend.
s

QUESTION IV l

Assuming that question 1 requires an affirmative answer, and
further that no published notice can be reasonably construed as
embodying the proposal to use Catawba for the storage of spent ws

*fuel generated at other facilities,_did the Licensing Board have,

jurisdiction to consider that proposal? (In this connection,
see, e.g., Portland General Electric Co. (Trojan Nuclear Plant),
ALAB-534, 9 NRC 287, 289-90 n. 6 (1979); Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 and Y),
ALAB-316, 3 NRC 167, 160-71 (1976)). If not, on what basis could
the authorization of such storage be now granted by the NRC
staff 7

No. The Licensing Board did not have jurisdiction to

consider the Applicants' spent fuel proposal both because the

notice was invalid as a matter of due process and because the |

Board's authority was limited only to the issues set forth in-

that notice - which omitted the spent fuel receipt and storage

issues.

Applicants themselves accept the principle that the notice

of hearing establishes the scope of the Licensing Board's

authority.

The jurisdiction of a licensing board is normally
established by the notice of opportunity for hearing
and the subsequent notice of establishment of the
board. See also, Pacific Gas and Electric Co. (Diablo
Canyon Plant), CLI-76-1, 3 NRC 7 3, 74, Note 1 (1976).
See, also, Pacific Gas and Electric Co. (Stanislaus
Nuclear Project, Unit No. 1) ALAB-400, 5 NRC 1175,,

-177-8 (1977).

_ . _ _ _ . _ - _ - . _ _ _ . . -_-_ _-_ _ . . _ _ _ _ . . _ . _ _
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Applicants' Response to Licensing Board Questions (March 31,

1982). Applicants are simply wrong when they argue that the

authority of the Catawba Board could be expanded beyond the

subjects in the notice by the incorporation of their application

and environmental report. Neither the claims of Applicants nor

the contentions of Intervenors even if accepted by the Licensing

Board for litigation can enlarge the jurisdiction conferred on it

by the Commission. That jurisdiction is limited by the issues

set forth in the Notice here. Consumers Power Company (Midland

Plant, Units 1 and 2), ALAB-235, 8 AEC 645, 647 (1974); Public

Service Company of Indiana, Inc. (Marble Hill Generating Station,

Units 1 and 2) ALAB-316, 3 NRC 167 (1976); Portland General

Electric Company (Trojan Nuclear Plant), ALAB-534, 9 NRC 287

(1979).

Absent jurisdiction in the Licensing Board to authorize

Applicants' spent fuel receipt and storage plan, no such action

can be approved by the NRC staff. Such approval must await

republication of an effective notice to interested members of the

public and an opportunity for them to be heard on such a claim.

.
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CONCUSION

For the foregoing reasons, Intervenors urge that the

Licensing Board was without jurisdiction to authorize Applicants'

spent fuel receipt and storage proposal. The Board's Order must

in that respect be invalidated subject to proper republication
and rehearing.

I T |
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