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act as witnesses at the time of trial, 1 am enclosing a
memorandum which describes in general terms the type of tes-
timony which would be most helpful if it were presented by
individuals from the Atomic Energy Commission.,

I shall very much appreciate your reviewing the enclosed memo-
randum and then referring it to the pruper person for decision
as to whether we may anticipate the assistance of the Atomic
Energy Commission in providing witnesses who will be prepared
to present the testimony outlined in the enclosed memorandum,
Very truly yours,
i
s
§
DONALD E, NELSON

Enclosure



MEMORANDUM

TO: DEN
FROM: EJS

RE: Testimony Needed from AEC

'

. As you know, the State's answer raises the defense that there is

no “conflict" between the Minnesota Pollution Control Agency and the United
States Atoaic Energy Conmuission restrictions applicable to this plant. As
you also know, the Unite¢d States Supreme Court-has said in several opinions
;hat, in the absence of an unequivocal expression by Congress, it will decline
to hol? that Congress has entirely pre-empted a certain tegulgtory area agsent
a shoving that there is actual (or at least potential) conflict between the
State and federal\regulatory schemes, 1herefore, we believe we should be pre-
pared to demonstrate (1) the degree of the differences between PCA and AEC
requirements and (2) the potential or actual conflict. .

We will have testimony from non-AEC expert witnesses that an attempt
to comply with the PCA permit would require the addition of certain buildings
and equip:ent, including the following.

(1) A different gaseous radioactive waste system, including

a charcoal filter, possibly in duplicate;

(2) A different liquid radioactive waste system consisting

‘ of eveaporators, condenserQ, 2”7 'ftional tankage, and a
.low level shielded laboratery. ne laboratory and
e Yia
! additional tankage would be necessary because of the

PCA's apparent insistence that NSP attempt Lo measure

i .



indiv al radioisotope concentration t extremely

low levels, We understand that such measurements would
require laboratory techniques which would make neces-
sary the accunulations of liquid waste for a period of
several days while the chemical anal&sis was being carried
Luc. In addition, it appears that detection of certain
radioisotopes at low levels (such as Strontium 90) would
require waiting for the development of their daughter
products and therefore a hold-up of two weeks would be
necessary. It has been estimated that if literal compli-
ance with the PCA permit is required, approximately

20,000 gallons of additional tankage might be necessary.

The evid;nce will indicate that each of these additional .ystens
would create its o.n potential hazards., For example, the modified nff-gas
system would result in greater quantities of solid wastes to be dis,os=d of.
In addition, it might be questioned whetuer installation of charcoal filtra-
tion would be safe witho:" simultaneous instcllation of a recombiner, con-
denser, dehumidifier and heater because of the ignition pessibilities. It
might also be quessioned whether the additional exposure of plant personnel
resulting from chemical analysis of the liquid and stack &ffluent would be
justified in light of the knowledge to be derived from sampling and testing.

The additional tankage and storage of liquid wastes in itself might be con-

sidered to create potential for accident not justified by the knowledge gained

by attempting to detect isotopes at the low concentrations set forth in the

permit. Thus, it appears that the AEC might object to the installation of
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" of the considerations that might indicate the undesirability of this

practice are:

(1)

(2)

(3)

(4)

(s)

The incrcasc.in the number of thermal cycles to which
the plant and equipment would be subjecied;

The {ncrease in the amount of liquid waste to be pro-
cessed; ‘

The hazards involved in the "sippin," process nececc2iy
to locate leakers;

The possibility that the detection procedures themselves
could create leakers; and

The greater exposure to plant personnel because of the
increase in the number of times it is necessary to open

the recactor.

Several questions arise with respect to the foregoing perait require-

ments which we would like to explore with the AEC., These questions include:

(1) could any of the additional facilities mentioned be added to the plant

without 3ZC approval, in light of 10 C.F.R. §50.55(n); (2) what procedures

would be necessary to obtain AEC approval (assuming approval would be forth-

coming); (3) how much delay would result in the issuance of an operating

permit, assuming that the menticned changes in the plant were proposed by

the oparator; (4) are any of the added waste treatment or testing procedures

in conflict with the F.S.A.R. nov being studied by the Commission, within

the mezaing of 20 C.F.R. §50.59; (5) are any of the risks postulated because

of the giditional facilities, or the additional inspection, decontamination,

or treat=ent suggested by paragraphs 2(c), 2(4), or 2(e) significant enough
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so that there i{s uncertainty wﬂethet the ALC would approve these state

imposed procedures; (6) is there a prospective witness on the AEC or on its
staff who has an opinion whether the risks of the various added facilities

and procedures are ;ustified by the advantages to be gained from these addi-
tions; (7) wolld any of the mentioned changes in design or operating procedures

conflict with any of the usual requirements of thz AEC?

-

""':;,,--Another area of possible cor®lict arises because of paragraph 13.

This paragraph incorporates by reference pages 90-97 of the Tsivoglou report
dated Janusry 31, 1968, This report says, asong othe: things:
,  "Hence, in the unlikely event of such an accident, primary
responsibility for all aspects of contrcl and protection
of the public health should rest with the llinnesota State
1 Board of Health., . . ."
"The MSBH should also have authority to direct the cintrol

and containment activities of NSP plant personnel to what-
ever extent the MSBH dacms ncecssary.”

We believe we should explore with the AEC the question whether its usual
procedures permit a state board of health to control the activities of the
operator in the event of an emergenny when the particular st.ite involved
has not entered into a section 274 agreement with the Comnissien.

' Another: area for possible testimony from the AEC arises because
of the Supreme Court's repeated reference to the "pervasiveness" of the
federal regulatory scﬁeme as a factor bearing uson the question of pre-
emption. Often this pervasiveness (or lack thereof) is found by the Court
merely from an examination of the applicable statute and regulations. At

times, it appears that there has been testimony in the district court with

reference to the scope of the agency's functions. The regulations contained
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' 4n 10 C.F.R, are unusually difficult for lauyers and judges to comprehend.

And the licensing regulatiens coantaincd in 20 C.F.R., part 50, do not

really demonstrate the amount of detailed {nformation apparently required

of pow3r plent operators who apply for construction permits and operating

licenses, Thegefore; it might be helpful to offer testimony concerning

tAe extant to vhich the design, construction and operation of a nvilear
: power plant is rezulated by the Commission. It would also help, in explain-
ing iﬂg’ziiect of sacticn 274 of the act, to have a witness explaln tha areas
of regulation which are properly covered by agreements with states for the
regulation of persons who deal with "byproduct material, source material,
sr special nuclear =aterial in quantities not sufficient to form a critical
mass".

These are the major points which suggest themselves as topics

for discussion with AEC personnel. Perhaps you will have additional sug-
gestions and perha;s the AEC will have others., We would, of course, welcome
all suggesticns for ensuring a successful outcome of the litigation.

E.J.3.
11./17/69
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