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January 15, 1993

UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION IOERVED JAN | & 1333

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Peter B. Bloch, Chalr
Dr. James H. Carpenter
Thomas D. Murphy

In the matiter of Docket Nos., 50-424-0LA-3
§0-425-0LA-3

GEORGIA POWER COMPANY,

et al Re: License Amendment
(Transfer Lo Southern
(Vogtle Electric Generating Nuclear)

Plant, Units 1 and 2)
ASLEBP NO, 03-671-01-OLA-3

MEMORANDUM AND ORDER
(Request for Information, Briefs)

In our order of December 29, 1882, we expressed our

concern that we be informed:

precisely: (1) what the present license
provides about the structure and management of
the operating company, and (2) hov that will
be changed by the proposed amendment., If the
letter of the present license is being
complied with, that is all we may need to
know, If there is some deviation from tLhe
letter of the current license, ve may need to
know what that deviation is and how it will be
affected by the amendment.

After the prehearing conference held January 12, 1983, in

Augusta, Georgla, we find that our concern was not directly

addressed. Accordingly, we continue to be concerned about
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ORDER

For all the foregoing reasons and upon consideration
of the entire record in this matter, it is this 15th day of
January, 1993, ORDERED, that:

1. Ceorgia Pover, Inc., shall file the relevant
prozinom of its license and the amendment that it is
seeking.

2. The parties may file briefs addressing the
questions asked by the Board in the accompanying memorandum,
Such briefs shall be sent so that the Board would reasonably
be expected to receive them on or before January 29, 1993,

FOR THE ATOMIC SAFETY ARD LICENSING BOARD

ministrative Judge
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Administrative gudge

LA

Feter B. Bloch
Chair

Bethesda, Maryland

(...continued)
who already have management duties, and will continue to
have management duties, is not relevant to the issuance of
the license amendment. Tr. 97.
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Docket No,(s)50-424/425-0LA-3
LB MEO (REQUEST FOR INFO...)

L. 5, McCoy

V.President Nuclear, Vogtle Project
Georgia Power Company

Post Office Box 1295

Birmingham, AL 3520]

Dated at Rockvilie, Md. this
15 day of January 1993
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Peak Steam Electric Station (CPSES) Unit 2 construction permit
extension proceeding, and noted that pursuant to 10 C.F.R,
§ 2.714atb), Petitioners had ten days to appeal the Order to the
Commission., Because the ASLE served its Order by mail, five days
were added to this period, and Thursday, December 31, 1992,
became the filing deadline for notices of appeal.

Instead of filing a notice of appeal with the |
Commission, on December 28, 1952, three days prior to the
Commission's deadline, the Dows filed a Petition For Review Of
Administrative Order with the United States Court of Appeals for
the District of Columbia Circuit, reguesting that the court

review the ASLE December 15, 1992 Order.

The Commigsion should deny the Dows' Motion on the
ground that the Dows' unsubstantiated allegutions, used to
justify their failure to file a timely notice ¢f appeal with the
Commissicn, lack credibility and are inconsistent with the facts.
The Dows' claims, even were they true, do not constitute good
cause for their delay, for under well-established Commission

practice, time limits regarding appeals are construed strictly

and untimely appeals are not accepted absent ‘*extraordinary and

unanticipated circumstances.® Consumers Power Co, (Midland
Plant, Units 1 and 2), ALAB-6B4, 16 NRC 162, 165 n.3 (1982).










The Dows further assert that they filed the petition
for review of the ASLE Order with the D.C. Circuit after assuming
that *their only .emaining course of action was to make direct
approach to the U.5. Court of Appeals.* (Motion at 2.) The Dows
claim that their inexperience was responsible for this error.
However, the ASLE Order expressly stated that Petitioners had the
right to appeal the Order to the Commigsion. (Order at 50-51,
emphasis added.) 2/ Therefore, inexperience aside, the Dows
merely had to follow the ASLB's instructions., The Dows'
voluntary decision to forego an appeal with the Commission and
petition the D.C. Circuit I “ore exhausting their administrative
remedies 18 clearly not an "extraordinary and unanticipated
circumstance,* in light of the ASLB’s instructions, For these
reagcne, the Dows’' error 1s not a basis for the Commission to
permit the Dows' late appeal of the ASLB Order.

Finally, the Dows' Motion, on its face, confirms the
ASLE'g conclugion that the Dows did not establish the regquisite
interest for standing under 10 C.F.R. § 2.714, and that their
Fetition to Intervene was correctly denied., In two recent
pleadings, the Dows assert that their legal residence ig Austin,
Texas, which 18 Jocated significantly further than 50 miles from
CPEES Unit 2. First, the Dows filed a change of address notice

with the NRC and the D.C, Circuit indicating their new domicile.

2 The ASLE also indicated that the time limit for filing a
notice of appeal with the Commission was governed by
{0 C.F.R., § 2.714a(b). (Order at 51.)



: Second, Mr. Dow recently filed a complaint in the United States |
District Court for the Western District of Texas, Austin
Division, in which he avers, under oath, that he resides in
Austin, Texas. 3/ These two admissions demonstrate %
conclusively that the Commission should summarily affirm the
ASLE's December 15, 1992 Order denying the Dows’ Petition To ?

intervene and Reguest For Hearing.

For the reasons set forth above, TU Electric
respectfully reguests the Commission to deny Petitioners hotion
For Leave To File Out Of Time, and summnarily affirm the ASLB's
December 15, 1992 Memorandum and Order denying the Dows’ Petition
To Inteyvene and Regquest For Hearing.

Respectfully submitted,

Robert A. Woecldridge, Esq.

Worsham, Forsythe, Sampels & Tho /
Wooldridge Frantz

<001 Bryan Towey Paul J. Zaffuts

Suite 3200 Newman & Holtzinger, P.C.

Dallas, TX 75201 Suite 1000

(21437 878~-3000 1615 L Street, N.W,.

Washington, D.C. 20036
(202) 9585-6600

Attorneys for TU Electric

January 12, 19883

. 19
Texas), provided as Attachment A to this Opposition.
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UNITED STATES OF AMERICA el
NUCLEAR REGULATORY COMMISSION
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In the Matter of

TEXAE UTILITIES ELECTRIC Docket No. 50+~446-CFA

COMPANY

(Construction Permit
Amendment )

(Comanche Peak Steam Electric
Etation, Unit 2)

CERTIFICATE OF SERVICE

1 hereby certify that copies of Opposition Of
TU Electric To Motion For Leave To File Out Of Time And
Request For Extension Of Time To File Brief By Sandra lLong
Dow dba Disposable Workers Of Comanche Peak Steam Electric
Sration And K, Micky Dow were served upon the following
persone by deposit in the United States Mail (except as
indicated below), postage prepaid and properly addressed, on
the date gshown below:

Office of Commiesion Appellate
Adjudication

U.8. Nuclear Regulatory Commission

washington, D.C., 20555

Qffice of the Secretary*
V.8, Nuclear Regulatory Commission
Washington, D.C. 20555

Attention: Chief, Docketing
and Service Section
(Original Plus Two Copies)

Janice E. Moure

Office of General Counsel

U.8, Nuclear Regulatory Commission
Washington, D.C. 20855

Served By Hand
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