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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of

Docket No. 50-413

DUKE POWER CO., et al.
50-414

(Catawba Nuclear Station,
Units 1 and 2)

MEMORANDUM OF DUKE POWER COMPANY, ET AL,
RESPONDING TO APRIL 25, 1985 ORDER OF
ATOMIC SAFETY AND LICENSING APPEAL BOARD

By Order dated April 25, 1985, the Atomic Safety and
Licensing Appeal Board ("Appeal Board") in this proceeding
directed the parties to file by May 17, 1985 supplemental

memoranda addressing four questions raised sua sponte by the

Appeal Board. The response of Duke Power Company, et al.
("Duke" or "licensees") to these questions is set forth
below.

Appeal Board Question 1l:

Are there legal requirements for the issuance of a
public notice with respect to the planned use of the
Catawba facility for the receipt and storage of spent
fuel generated at the Oconee and McGuire facilities? If
s0o, what are they?

Response
Licensees sought authorization to use the Catawba

facility for the receipt and storage of spent fuel generated




at the Oconee and McGuire facilities. This authorization
was sought in conjunction with Duke's operating license
application for the Catawba facility which was filed
pursuant to 10 C.F.R. Part 50.

A public notice requirement attaches to an operating
license application. See § 18%a of the Atomic Energy Act,
42 U.S.C. § 2239a, which requires "publication once in the
Federal Register” of the Commission's intent to issue an
operating license. The NRC's regulations implementing the

Act require that a notice of proposed action regarding an

operating license application be issued. This notice is to

set forth: (1) the nature of the action proposed; and (2)

the manner in which a copy of the safety analysis and of the
ACRS report, if any, may be obtained or examined. 10 C.F.R.
§2.105(b). See also 10 C.F.R. §2.105(a)(8), which requires

that the notica reflect an opportunity for members of the

public to request a hearing.l/

1/ Although Duke proporl¥ sought the necessary authority to
r

store Oconee and McGuire spent fuel at Catawba as part

of their Part 50 operating license, licensees could also

have properly sought such authority under a Part 70
special nuclear materials license, As discussed infra,

had the latter procedure been followed, there would have

been no legal requirement for public notice.

Duke is of course aware that a separate notice was

published for their 10 C.F.R. Part 70 license amendment
request for the shipment of Oconee spent fuel to McGuire
for storage. The notice issued in the Oconee/McGuire

(Footnote 1 continued on next page)



Appeal Board Question 2:

Assuming that question 1 requires an affirmative answer,
was the notice published in the Federal Register (46 Fed.
Reg. 32974-75) adequa*e to satisfy the requirement(s)? In
this connection, would or should interested members of the
public have understood that the applicants' request for
licenses "to possess, use, and operate the Catawba Nuclear
Station" embraced a request for authority to employ that
facility as a repository for spent fuel generated at other
facilities? If not, was the notice nonetheless adequate
because it referred the reader to the operating license
application itself (which application, according to our
information, did indicate that such authority was being
sought)?

(Footnote 1 continued from previous page)
cransshipment case must be viewed as discretionary in
that § 2.104(a) provides that the Commission may find a
hearing is required in the public interest. See Kerr-

McGee Corporation (West Chicago Rare Earth Facility),
CLI-82-2, 15 NRC 232, 246 n,12 (1982), aff'd City of
West Chicago v. NRC, 701 F.2d 632, 640 TI983), In this
regard, the Federal Register notice specifically stated
that it was 1ssued "based on the determination that an
opportunity for hearing should be afforded pursuant to
the Carolina Environmental Study Group's [pre-existing]
request.” 43 Fed. Reg. 32905 (1978) (copy attached as
Attachment 1), To elevate discretionary actions to
binding requirements would prove to be a powerful
disincentive to the ordering of discretionary hearings.
In addition, the need for a separate Federal Register
notice was not a contested issue in that proceeding and
thus the case is not binding precedent on that point,
ee, e.,9., Duke Power Co. (Cherokee Nuclear Station,
(ngt: , 2, & 3), ALAB-482, 7 NRC 979, 981 at n.4
1978).

Lastly, subsequent to the public notice of the Oconee-
McGuire transshipment, the Commission and Appeal Board
have had occasion to consider the notice requirement as
it relates to material license applications. As
discussed infra, these tribunals have determined that
such notice 1s not required,



Response:
Assuming that there is a legal requirement for notice of

Duke's use of Catawba to receive and store spent fuel from
McGuire and Oconee, the notice published in the Federal
Register (46 Fed. Reg. 32974-75 (1981)) (Attachment 2)
provided adequate notice.

The Atomic Energy Act's requirement of one-time

publication in the Federal Register of an intent to issue an

operating license has been satisfied. See 46 Fed. Reg. 32974
(1981).2/ The Atomic Energy Act does not require the Federal
Register notice to enumerate the details of the operating
license application. See §189a of the Act, 42 U.S.C., §2239a.
The requirements of 10 C.F.R, § 2.105(b) have also been
satisfied. The "nature of the action proposed" is detailed in
the operating license application and supporting documentation
wvas incorporated by reference in the Federal Raegister notice
(46 Fed. Reg. 32975, col. 2); the manner in which a copy of

2/ As has been recognized by the Appeal Board as well as
the Licensing Board, under the Federal Register Act, 44
U.S.C. §§1501-11, publication of a notice in the Federal
R%giltor provides notice to all residents of the Un!%ia

ates. 44 U.S8.C, §1508; Long Island Lighting Co.
(Jamesport Nuclear Power Station, Units 1 & 2), ALAB-
292, 2 NRC 631, 646-47, 647 n.18 (1975); Florida Power &
Light Co. (Turkey Point Nuclear Gonorcting Station,
Units 3 & 4), LBP-79-21, 10 NRC 183, 191-92 (1979).




the safety analysis and the ACRS report could be obtained was
likewise addressed. 4.3/

With respect to whether members of the public would or
should have understood the notice itself to subsume licensees'
request to store spent fuel generated at its other facilities,
licensees submit that interested members of the public (those
concerned about receipt and storage of spent fuel at Duke
facilities) would or should have had a heightened sensitivity
to the possihility that Duke's Catawba license application
would likely seek authority to store McGuire and Oconee fuel
at Catawba. This is because, as interested members of the
public, such persons would by definition no doubt already be
awvare of the then-recent hearings and appellate proceedings
involving Duke's proposal to ship spent fuel from Oconee to
McGuire and the allegation that Duke planned to "cascade"
spent fuel to its other nuclear facilities, such as Catawba.

See, e.9., 43 Fed, Reg. 32905 (1978); Duke Power Co.

(Amendment to Materials License SNM-1773-Transportation of
Spent Fuel from Oconee Nuclear Station for Storage at McGuire

Nuclear Station), ALAB-651, 14 NRC 307 (August 10, 1981),

3/ Section 2.105(a)(8) requires that in the case of an
application for an oporatin? license, a notice of
opportunity for hearing shall be issued. This

requirement was met by the Federal R%itit.r notice set
forth at 46 Fed. Reg. 12974 et seq. .



rev'g LBP-80-28, 12 NRC 459 (October 31, 1980). It should
come as no surprise to such interested persons that Duke, in
an effort to keep its storage options flexible, might seek
similar spent fuel storage authority in connection with their
Catawba plant.4/ In this regard, see Attachment 4A, discussed
in Dukg's response to Question 3,

However, the Board need not reach this question since the
Federal Register notice, which properly incorporated by
reference the operating license application, provided adequate
notice to the public. The Federal Register notice for Catawba
stated: "The Commission will consider the issuance of
facility operating licenses for Catawba . . . . These
licenses would authorize the applicants to possess, use and
operate the Catawba Nuclear Station in accordance with the
provisions of the licenses and the technical specifications
appended thereto . . . ." 46 Fed. Reg. 32974, col. 3 (1981)

(Attachment 2 hereto). The notice further stated, similar to

4/ Licensees note that no persons living in the vicinity of
Oconee petitioned to intervene in the Oconee/McGuire
transshipment case despite the fact that the ?%%erl
l&gi*gor notice in that case was available in the local
p ¢ document room ir Oconee County, South Carolina,
the site of the Oconee facility. See 43 Fed. Reg. 32906
(Attachment 1 hereto). All petitioners were centered in
the Charlotte area, except for NRDC, which was admitted
on a discrotion.rg basis, professing national
membership, and the State of South Carolina, which
garttcigatod pursuant to 10 C.F.R. §2.715(c). See LBP-

0-28, 12 NRC at 464-65,



all notices issued in operating license cases, that: "For
details pertinent to the matters under consideration, see the
application for the facility operating licenses and the
applicants' environmental report dated June 8, 1981, which are
available for public inspection at the Commission's Public
Document Room, . . . Washington, D.C. and the York County
Library, . . ., Rock Hill, 8.C. . . . ." ld. at 32975, col.
2.

The referenced operating license application clearly
described to the NRC, as well as interested members of the
public, the full range of uses which the licensees sought for
Catawba:

The license hereby applied for is a class 103

operating license as defined by 10 CFR 50.22. It

is requested for a period of forty (40) years.

Applicants further request such additional source,

special nuclear, and by-product material licenses

as may be necessary or appropriate to the
acquisition, construction, possession, and
operation of the licensed facilities and for
authority to store irradiated fuel from other Duke
ties. t present, e has no
spec plans to utilize this storage alternative

but, rather, considers it prudent planning to have
this storage as one of the alternatives available,

Operating License Application, p. 12 (emphasis added). The
reference in the Federal Register notice to the publicly

available application, which contained this clear language, put



interested members of the public on notice in fact,5/ as well

as in law. See Houston Lighting & Power Co. (Allens Creek

Nuclear Generating Station, Unit 1), ALAB-574, 11 NRC 7 (1980)
which recognized the duty of a person who may wish to intervene

in an NRC proceeding to read the full Federal Register notice

and inquire into any preconditions relating to intervention.
Id. at 10, This duty was deemed not to be an onerous
undertaking in that a copy of the notice was available at the
local public library. Id.

In this regard, this Board, in this case, recognized an
"ironclad obligation" on the part of members of the public to

examine the publicly available documentary material pertaining

§/ There are hundreds of significant activities involved in
the operation of a nuclear power reactor. NRC notice
regulations do not require that all licensed activities
(or potential activities) be mentioned explicitly in the
Federal Register notice. See 10 C.F.R. §2.105. Rather,
these activities are understood to be encompassed within
the scope of the application for a Part 50 operating
license. In licensees' view, Duke's request to store
Oconee and McGuire spent fuel in the Catawba spent fuel
pool is similar to one of many such activities always
embraced within the operating license application, i.e,,
storage of the spent fuel generated by the reactor,
There are no legal requirements for specific public
notice with respect to the subject activity, just as
there are no legal requirements that othe. aspects of
plant operation within the scope of the ortgtnal

rating license application be specifical noticed
(E;Q,. no specific notice was required for the first 8 x
8 fuel configuration, nor for the first subatmospheric
containment, nor for the first ice condenser).



to the facility in question in framing contentions. Duke Power

Co. (Catawba Nu .ear Station, Units 1 & 2), ALAB-687, 16 NRC
460, 468 (1982); see also Northern States Power Co. (Prairie

Island Nuclear Generating Plant, Units 1 & 2), ALAB-107, 6 AEC
188, 192 n.5 (1973) (recognizing that a petitioner, in framing
contentions, is to make use of the "abundant information
respecting a particular facility"). Certainly there is a
commensurate duty to inquire into the exact scope of the
operating license authority sought by reading at least the
first dozen pages of the license application when that license
application is specifically mentioned in the Federal Register
notice as a source of further information, as was the case with
the Catawba notice. See 46 Fed. Reg. at 32975, col. 2 (1981).
NRC precedent finds support in the federal case law., See,

€.9., South Terminal Corp., v. EPA, 504 F.2d 646, 656-57, 659-60
(1st Cir. 1974) wherein the Court found that EPA had provided
adequate notice of the technical basis for a proposed rule by
stating in the Federal Register notice that a technical support
document was available., Specifically, the Court stated:

EPA stated in its published notice that a

technical support document was available.
That referred to previous studies which
-A . n » . . ) -

504 F.2d4 at 659 (emphasis added).
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It is significant that published "notice is generally

considered adequate in the absence of a showing that an

interested person was misled." Buckner Trucking, Inc. v.
United States, 354 F. Supp. 1210, 1219 (S§.D. Tex. 1973)
(three-judge court), citing Cella v. United States, 208 F.2d
783 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954). On
the facts of the Catawba proceeding, no such showing has

been made or likely could be made by an "interested person."”

Indeed, far from being misled, in response to this notice

the Intervenor Palmetto Alliance submitted four contentions

dealing with transportation and/or storage of spent fuel

from other facilities at Catawba. See "Palmetto Alliance

Supplement to Petition to Intervene," pp. 11-13 (Dec., 9,
1981) (contentions 14, 15, 16, and 17).6/

It is worth emphasizing that Palmetto Alliance asserted

a broad membership throughout the State of South Carolina.?/

See Palmetto's "Petition to Intervene and Request for

6/

One of these contentions, Palmetto 16, was admitted in
rt and litigated before the Licensing Board. See LBP-
3-56, 18 NRC 421 (1981), The Intervenors cross-
examined on this contention ( ’ , Tr. 10,324-501,
10,530-48 (12/8/83); Tr., 11749-78, 97-97(a)
(12/15/83)), However, the Intervenors defaulted on
this, their sole admitted spent-fuel storge contention,
bx (cil::z to file any proposed findings. See LBP-84-

Duke's Oconee facility is located in Cconee County,
South Carolina,



Hearing," p. 2 (7/22/81). The other Intervenors alleged

similarly diverse constituencies. The Charlotte-Mecklenburyg
Environmental Coalition (CMEC) (a coalition of six groups
consisting of Carolina Action, the local chapter of the
League of Women Voters of North Carolina, the Joseph LeConte
Chapter of the Sierra Club, the Carolina Environmental Study
Group, the Davidson Energy Group, and the Safe Inergy
Alliance) alleged representation of 1350 persons, almost all
of whom lived within 35 miles of Catawba, ind the "great
majority" of whom resided in Mecklenburg County, North
Carolina.8/ See CMEC's "Petition to Intervene and Request
for Hearing," pp. 1-2 (7/34/81). The Carolina Environmental
Study Group alleged that it had 150 members, most living
within 30 miles of Catawba, with the majority living in
Charlotte., See CESG's "Catawba Operating License
Application == A Petition to Intervene," p. 1 (7/27/81).
Thus a broad range of interested persons throughout
North and South Carolina had notice, through their
organizations' representatives, of Duke's applicaticn for
authority to receive and store spent fuel from Oconee and
McGuire at Catawba. S§ee letter from A.V. Carr, Jr. to R,

Guild (Attachment 3), which discusses the subject spent fuel

8/ Duke's McGuire facility is located in Mecklenburg
County, North Carolina, north-west of Charlotte,
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ftorage scenario and which was served on all parties
including the three other organizations that petitioned to
intervene.

At oral argument (Tr, £1-55), the Appeal Board inquired
as to the adequacy of the no*ice with respect to individuals
beyond what can be styled as the Catawba area i,e., a radial
area of approximately fifty miles from Catawba.3/ This
would include McGuire, given its 35 mile proximity to
Catawba. As the Licensing Board correctly held, the
environmental effects of spent fuel transportation avay from
McGuire and Oconee (to any destination, including Catawba)
have already been considered by the NRC in conjunction with
the licensing of McGuire and Oconee, and these should not be
considered or weighed a second time in connection with
Catawba. See LBP-83-8B, 17 NRC 291, 293-94 (1983); gee also
licensees' February 11, 1985 Appeal Board brief at 85-86.
Thus, the only spent fuel transshipment concerns that
remained to be litigated in response to the Catawba Federal
Register notice involved the incremental environmental

impacts of storing a greater quantity of spent fuel at

9/ Prior cases establish that residence within fifty miles
of a plant glvoo a4 person a sufficient interest in the
safety of the plant, necessary for standing to
par Muciear Plane Hilea T E T xEkbo ot ule,
Bar Nuclear Plant, Units ' - ' 1418,
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Catawba than would be produced by the operation of the
Catawba reactors alone. Those persons who would be
interested in these impacts would not be any persons along
the transshipment route but would be those who live around
the Catawba site who, as discussed supra, are already within
the population of interested persons notified by the
original Federal Register notice.

Since no transportation impacts other than those
involving unloading and storage of spent fuel at the Catawba
site were open for consideration, the Federal Register
notice pertaining to operation of the facility adequately
notified the public who would be interested in the spent
fuel activities to be evaluated by the NRC: i{.e,, the
environmental impacts of spent fuel receipt and storage at
Catawba. These matters, as noted, were the subject of
contentions filed by the Intervenors, including Palmetto 16
and DES-19, nn which the Intervenors defaulted. See LBP-84-
24, 19 NRC at 1423 n.l; see also LBP-81-88, 17 NRC at 295-
96.

The above response has assumed a legal requirement to
publish a notice., However, as noted above, there is no such
legal requirement with regard to NRC materials license
applications, Duke's "planned use of the Catavba facility

for the receipt and storage of spent fuel generated at the
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Oconee and McGuire facilities" can be viewed simply as a
plan to possess and store special nuclear material from
other Duke power reactors at the Catawba plant., In order to
conduct these activities, Duke in effect obtains an NRC
materials license under 10 C.F.R, Parts 30 and 70, the
application for which may be combined with the facility
license and will merge into the Part 50 operating license.l0/
Question 1 can be read as asking whether legal requirements
for public notice emanate from this materials license
characteristic of the licensed activity. The answer to this
question is "no".

This position is supported by court-approved analogous
NRC authority. In Kerr-McGee Corp. (West Chicago Rare Earth
Facility), CLI-82-2, 15 NRC 232 (1982), the licensee
operated a thorium milling facility from 1967 until 1973,
pursuant to a source materials license under Part 40. This
license authorized the possession and storage of thorium

ore. As part of its plan to decommission the site, Kerr-

10/ See 10 C.F.R, § 50.31. Also, NRC licensing boards have
specifically held that the authority encompassed within
a special nuclear materials license "is essentially
subsumed within a license to operate a commercial powver
reactor, issued pursuant to 10 C.F.,R, Part 50."
(Limerick Generating Station,

nits ' > 9 NRC at 649 n.2,
;%%Lélgug'!_hrltgi*;l§é$g* (Diablo Canyon Nug*%agligvor
n v L) ' - “'1; , m 7 ' 7‘ noz ‘1,7‘)0
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McGee sought and obtained from the NRC Staff a license
amendment that authorized, inter alia, the receipt and on-
site storage of contaminated material (mill tailings) taken
from the site. The city of West Chicago challenged the
issuance of the amendment on the grounds that it had been
given no notice of the licensee's amendment request and thus
no opportunity to request a hearing.

The Commission upheld the issuance of the amendment,
ruling that neither NRC regulations nor section 189 of the
Atomic Energy Act nor constitutional due process compelled
the public notice of an opportunity for a hearing under 10
C.F.R, §2,104 or $2,105. 15 NRC at 244-46.11/ With respect

11/ With regard to Section 2.104, the Commission held that
no notice of holrin? was required unless (1) a hearing
is mandated by section 189%a of the Act or 10 C.F.R,
Chapter 1; or (2) the Commission finds a hearing is
required in the public interest, 15 NRC at 244-46, The
Commission ruled that a materials license request did
not mandate a hocrl:x (only a construction permit
application does) and that nothing in 10 C.F.R., Chapter
1 so requires. The Commission also found that the
materials license request did not give rise to a public
interest finding. . With regard to Section 2.105 the

Commission stated:

(Bly its very terms, section 2,105 requires
that the Commission issue a notice of
proposed action - also called a notice of
opportunity for hearing - onlf with respect
to an application for a facility license,
an application for a license to receive
radioactive wvaste for commercial disposal,
n application to amend such licenses vhere
significant hazards considerations are
(Footnote 11 continued on next page)
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to the applicability of NRC regulations, the Commission

stated:

Although the Atomic Energy Act allows the
City to request a hearing, our conclusion
here is that there are no NRC regulations
which require that we commence the formal
hearing process which is tri?qorod by a
section 2.104 notice of hearing or
section 2.105 notice of proposed action

ﬁ « « «» those regulations do not apply
.r. . - - -

15 NRC at 246.12/
The Commission's decision in the Kerr-McGee proceeding was

affirmed in City of West Chicago v, NRC, 701 F.2d 632 (7th

Cir, 1983)., The court of appeals ruled therein that:

(Footnote 11 continued from Yrovious page)
involved, or an application for "any other
license or amendment as to which the
Commission determines that an opportunity
for public hearing should be afforded." 10
C.FP.R., § 2.105(a)(4), The Kerr-McGee
amendment does not fall into any of these
categories.

15 NRC at 245.

12/ The Commission acknowledged that it had, in the past,
provided formal hearings on materials license cases,
either under the authority of since-repealed AEC
regulations or as a matter of "policy and convenience."
However this fact did not foreclose a different result
vhen the Commission squarely ruled upon the issue., 15 NRC
at 246, n,12. Moreover, even before the Kerr-McGee
procoodtn? arose, the Commission took a consistent
position in Edlow International Co. (Agent for the
Government of India on Application to xgort Special
Nuclear Material), CLI-76-6, 3 NRC 563, 581 (1976),

(Footnote 12 continued on next page)




Because a materials license amendment clearly

falls within the first sentence of Section

189(a) (of the AEA], it does not, we hold,

trigger the Section 2.104 notice of hearing,

or the formal procedures provided therein.
701 F.2d at 639. The court similarly rejected the arqument
that the notice of hearing under §¢.104 was triggered in this
instance by §2.105. 1d. at 639-40.

More recently, in Limerick, ALAB-765, the Appeal Board

ruled that "the holding of Kerr-McGee fully pertains to Part

70 matters,"” although that proceeding involved a Part 40
license., 19 NRC at 651 n.9. Parts 30, 40, and 70 all deal
with "materials"” as distinct from "facilities." The Board
rejected the intervenor's argument that section 182c of the
Atomic Energy Act, and sections 2.104, 2.105 and 72.34 of NRC
regulations, required the Commission to provide notice of an
application for a Part 70 license. Id. at 651-52 n.l10.

It also appears (although the Commission has not squarely
decided this issue) that no other statutory or regulatory

provisions require notice of materials license action.

Limerick, ALAB-765, 19 NRC at 652 n.l0; Armed Forces
Radiobiology Research Institute (Cobalt-60 Storage Facility),

(Footnote 12 continued from previous page)
wvherein the Commission stated, with respect to
petitioners' complaint that there had been no public
notice of Bdlow's export license application, that "no
legal obligation exists to give public notice of materials
license applications, either for export or domestic use."




- ¥ -

ALAB-681, 16 NRC 150, 157-59 (1982)("AFRRI"), wherein Mr,

Eilperin stated in his concurring opinion:13/

The Commission's regulations do not specify any
kind of formal notice for materials license actions
such as these. And in the past, the Commission has
suggested that there may be no notice requirement
flowing from any other source of law. However, the
Commission has been reluctant to decide the
question finally.

AFRRI, ALAB-682, 16 NBC at 157 (footnotes omitted).

Appeal Board Question 3:

Has there been any other notice that apprised the
public of such intended use of Catawba (e.g., a notice
issued in connection with the application for a
construction permit, an application for a construction
permit modification, or an application for the
issuance of a materials license pursuant to 10 CFR
Part 70)? 1If so, what present significance attaches
to that notice?

Response:

Several other Federal Register notices referred the public

to additional documents or public meetings describing Duke's

proposal to ship spent fuel from Oconee and McGuire to Catawba.

Although none of these notices contains explicit language

discussing spent fuel receipt and storage, they do refer to

13/ The majority opinion in this decision did not reach the
notice question., See 16 NRC at 155, However, both the
majority opinien and Jud?o Eilperin'as concurring opinion
l:gqcst that the Commission may wish to study the matter
and resolve the issue in a rulemaking proceeding., The
fact that nearly three years have elapsed and the
Commission has taken no action suggests the Commission
is not troubled by the fact that materials license
applications need not be noticed.
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(and incorporate by reference) additional publicly available
documents that do describe the transshipment and storage
authority sought by Duke. See, e.g., 47 Fed. Reg. 39767-68
(1982) (discussing issuance of NRC Staff's Draft Environmental
Statement ("DES") and ;ctting deadline for filing new
contentions based upon it);14/ 46 Fed. Reg. 56086 (1981),
modified, 47 Fed. Reg. 702 (1982) (setting time and place for

first prehearing conference, at ‘which Licensing Board and

parties discussed, inter alia, Palmetto's four spent fuel

contentions (14, 15, 16, and 17)). Under the same rationale of
incorporation by reference, discussed supra under question 2,

these Federal Register notices provided further public notice

of Duke's proposed transshipment of spent fuel from its other
facilities to Catawba.

In addition to publication in the Federal Register (which

was in itself adequate, as demonstrated above), there was
significant coverage in local and regional newspapers of the
fact that Duke sought authority to receive and store spent fuel
from McGuire and Oconee at Catawba. See attached newspaper
articles carried in newspapers which are widely circulated in
the Oconee, McGuire, and Catawba areas. (Attachment 4A-H.).

Such newspaper coverage provided adequate notice to the public

14/ See p. 5-19, and Appendix G of the DES, which
specifically evaluate Duke's transshipment request.
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in the affected region, both in fact and in law. See, e.g.,

Allens Creek, ALAB-574, 11 NRC at 11-12 n.12; Project

Management Ccrp. (Clinch River Breeder Reactor Plant), ALAB-

354, 4 NRC 383, 389 (1976); Jamesport, ALAB-292, 2 NRC at 647

(opinion of Mr. Rosenthal); Citizens Advisory Board, DPRM-81-1,

13 NRC 429, 435 (1981) See also, Limerick, ALAB-765, 19 NRC at
652, n.1l0 which notes, relying upon AFRRI, that in the event of
actual notice, the Appeal Board need not reach the question of
whether the statutory or regulatory provisions pertaining to
notice have been met. Thus, regardless of this Board's view

regarding the adequacy of the Federal Register notice, complete

and adequate notice to the public was effected by the ensuing
publicity in the newspapers.

Appeal Board Question 4:

Assuming that question 1 requires an affirmative
answer, and further that no published notice can be
reasonably construed as embodying the proposal to use
Catawba for the storage of spent fuel generated at
other facilities, did the Licensing Board have
jurisdiction to consider that proposal? (In this
connection, see, e.g., Portland General Electric Co.
(Tro?an Nuclear Plant), ALAB-534, 7, B

n.6 (1979); Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-316,
3 NRC 167, 170-71 (1976)). If not, on what basis
could the authorization of such storage be now granted
by the NRC staff?

Response:
Licensees submit that the Licensing Board convened to

preside over the Catawba operating license hearing did have
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jurisdiction to consider Duke's proposal to store at Catawba
spent fuel from the Oconee and McGuire nuclear plants. Under
the Commission's Rules of Practice, Licensing Boards may
"preside in such proceedings for granting, suspending,
revoking, or amending licenses for authorizations as the
Commission may designate, and to perform such other
adjudicatory functions as the Commission deems appropriate.” 10
C.F.R. §2.721(a). The NRC's notice of receipt of Duke's
license application stated that a petition to intervene in "a
hearing with respect to issuance of the facility operating
licenses" may be filed by "any person whose interest may be
affected." 46 Fed. Reg. 32975. As noted previously in response
to question 2, this notice referred the reader to Duke's
publicly available application for these facility operating
licenses "[f]or further details pertinent to the matters under
consideration.” Id. The matters under consideration naturally
included the entirety of the referenced OL application,
including the spent fuel receipt and storage authority. The
notice provided that should a petition to intervene be filed,
the Commission could designate a Licensing Board to conduct the
necessary proceedings. Id. Such a Board was subsequently
designated. See 46 Fed. Reg. 39710 (Aug. 4, 1981).15/
(Attachment 5).

15/ By means of that Notice, the Commission sets the scope
{Footnote 15 continued on next page)



As noted above, the notice of hearing for the Catawba

operating license proceeding did not specifically mention the
fact (nor need it have done so) that the Catawba spent fuel
pool might be used for the storage of Oconee and McGuire spent
fuel as well as Catawba spent fuel. However, as explained
supra, licensees believe that this activity was one of many
that are legitimately encompassed within the broad scope of the
operating license application, but are not specifically
mentioned in the notice of hearing. Moreover, Duke's request
for the necessary authority to store Oconee and McGuire fuel at
Catawba was set forth in the Catawba operating license
application itself. This matter therefore fell within the
jurisdiction of the Catawba Licensing Board.

Analogous NRC case precedent supports this position. In

Diablo Canyon, CLI-76-1, 3 NRC 73 (1976), the applicant had

sought, during an ongoing OL proceeding, a materials license
under Part 70 to enable it to transport and store fuel
assemblies at the plant before issuance of the operating

license. The licensing board presiding in the OL hearing also

(Footnote 15 continued from previcus page)
of the proceeding, and establishes the authority of this
Board. Pacific Gas and Electric Co. (Stanislaus Nuclear
Project, Unit No. 1, ALAB-400, 5 NRC 1175 (1977);
Carolina Power & Light Co. (Shearon Harris Nuclear Power
Plant,)Units 1, 2, 3, and 4) ALAB-577, 11 NRC 18, 25
(1980)).




held an evidentiary hearing on the Part 70 license in which it

denied the intervenor's request to prevent delivery and storage
of the fuel and authorized issuance of the materials license.
With respect to the licensing board's assertion of jurisdiction
over the Part 70 license application, the Commission stated:

The Atomic Safety and Licensing Boards may be given
jurisdiction over proceedings for the issuance of
Part 70 materials licenses. 10 CFR 2.721.

Normally, the notice of hearing constituting a
particular board confers jurisdiction in a parti-
cular case by referencing the specific license
application or applications toc be considered.
Although the notice of hearing establishing the
present board did not explicitly reference the
materials license in question here, that license is
integral to the Diablo Canyon project, and it does
not appear that any interested person was actually
gre]udxced by the lack of such a reference.l6/
Given that Board's familiarity with the Diablo
Canyon project, it made good practical sense for it
to hear and decide the related issues raised by the
Part 70 materials license application.

16/ Though it may be argued that the storage of Oconee and
McGuire spent fuel at Catawba is arguably not "integral"
to the operation of the Catawba facility, it is both
1ntegral to the license application and identical to
activities that are always involved (i, i.e., storage of
spent fuel). This activity became an integral part of
Duke's OL application when licensees spec1£1cal y noted
in the application that they sought the requisite
regulatory authority to perform this activity.
Moreover, in the Diablo Canyon proceeding the applicant
sought a materials license after the OL license hearing
had begun, whereas in the instant case the materials
license application was encompassed within the Part S50
license application. If the Commission found that the
materials license was "integral to the Diablo Canyon

project," then surely the request to store spent fuel
generated at other Duke reactors, which was sought along
with the Part 50 operating license, must likewise be
viewed as integral to the Catawba project.
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Accordingly, we hereby confirm the Licensing
Board's assertion of jurisdiction in this instance.

3 NRC at 74 n.l (emphasis added).

A similar holding was reached in Cincinnati Gas & Electric

Co. (William H. Zimmer Nuclear Station), LBP-79-24, 10 NRC 226
(1979). During the operating license proceeding for that
facility, intervenors filed a motion to delay the delivery of
fuel to the site after the utility had obtained a Part 70
license. The licensing board found that it had jurisdiction to
rule on the motion. Citing 10 C.F.R. §2.717(b), which
authorizes a presiding officer to modify "as appropriate for
the purpose of the proceeding” any "order related to the
subject matter of the pending proceeding," the board ruled that
the issuance of a Part 70 license is an "order" which may be
"modified” by a licensing board delegated to preside in a Part
50 operating license proceeding. 10 NRC at 228-30. See also

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant,

Units 1 & 2), LBP-83-38, 18 NRC 61, 62-63 (1983).

This precedent was followed in Philadelphia Electric Co.

(Limerick Generating Station, Units 1 & 2), LBP-84-16, 19 NRC
857 (1984), wherein the licensing board in that operating
license proceeding ruled that it had jurisdiction over the
utility's Part 70 license application to receive and store

unirradiated fuel onsite. The applicant argued that the



board's jurisdiction did not extend to the Part 70 contentions,
and attempted to distinguish contrary case law (including

Zimmer and Diablo Canyon, supra) on the basis that the Part 70

licenses therein had been issued before the boards asserted
jurisdiction, whereas in the Limerick proceeding the licenses
were still pending.

The board rejected this argument, stating that: "[o]ur
jurisdiction over Part 70 matters is not to be so narrowly
construed.” 19 NRC at 863.17/ Citing the Commission's Diablo
Canyon decision (3 NRC 73), the board stated that "the
practical good sense in letting a licensing board hear and
decide related issues raised by a materials license application
apply no less to issues raised before the Part 70 license is
granted than they do to issues raised after the license 1is
granted." Id.

The appeal board affirmed the Limerick licensing board's
assertion of jurisdiction in ALAB-765, 19 NRC 645. Citing the

Commission's Diable Canyon decision as precedent, the Appeal

17/ As in Zimmer, supra, the licensing board in the Limerick
proceeding based its assertion of jurisdiction over Part
70 matters upon 10 C.F.R. §2.717(b). The purpose of
this provision, reasoned the board, "clearly is to
permit integration of an operating license proceeding
with Staff orders on matters related to that
proceeding."” In the Board's view, such integration
could, and perhaps should, take place before the Staff
issues an order on a related matter. 19 NRC at 863.
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Bnard ruled that "PECo's materials license is no less integral
to Limerick," and that it made good sense for the Limerick
licensing board to rule on the proposed Part 70 contentions
given icts familiarity with the proceeding. 19 NRC at 651. It
concluded that "the consistentl8/ agency practice . . . is for
licensing boards, already presiding at operating license
hearings, to act on requests to raise Part 70 issues involving
the same facility."” Id. at 652 (citations omitted).

Neither of the two cases cited in Question 4 contradict

licensees' position on this jurisdictional question, since both

18/ In Pennsylvania Power & Light Co. (Susquehanna Steam
Electric Station, Units 1 & 2), Docket Nos. 50-387/50-
388, Licensing Board Memorandum and Order of May 21,
1981, pp. 28-29 (unpublished), the Licensing Board
declined to assert jurisdiction over Part 70 issues at
that time because it believed that it would be able to
issue an expedited decision on the operating license
first, thereby eliminating the need for a separate Part
70 license. The board stated:

There is precedent in the Commission's proc
eedings for Licensing Boards to assume
jurisdiction over this application once it
is filed, and there seems to be ample
justification where the receipt of these
unirradiated fuel bundle assemblies and
their storage on the refueling floor of the
Reactor Building relates closely with one
or more contentions. However, inasmuch as
the grant of an operating license negates
the necessity for [a] Part 70 license, the
Board declines to assume jurisdiction of
this proceeding at the present time. At
present, the Board intends to concentrate
on expediting the hearing process on the
operating license application.

(Footnote 18 continued on next page)
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are clearly distinguishable from the instant case. 1In Public

Service Co. of Indiana (Marble Hill Nuclear Generating Station,

Units 1 & 2), ALAB-316, 3 NRC 167 (1976), the licensing board
convened to consider health, safety and environmental aspects
of a construction permit application denied an intervention
petition for lack of jurisdiction, on the grounds that the
petition raised only antitrust issues. The Appeal Board
affirmed this ruling, noting.that the Commission has
established entirely separate procedures for antitrust issues,
and that a notice for opportunity for a hearing on antitrust
issues had previously been published to which petitioners had

not responded.l9/ The Appeal Board furthe: reasoned that

(Footnote 18 continued from previous page)

Slip op. at 29. However, as the Susquehanna Board
acknowledged, there is ample precedent for the Licensing
Board to take jurisdiction over related materials license
matters and the fact that the Susquehanna Board chose not
to exercise its jurisdiction in no way undermines the
validity of this point.

19/ It is standard, and long-standing, Commission policy to
review antitrust matters raised in connection with the
licensing of a facility "separately from the hearings
held on matters of radiological health and safety" for
the same facility. (10 CFR Part 2, Appendix A § X(e);
See, e.g., Duke Power (Oconee Nuclear Station, Units 1,
2, an , & AEC 592 (1971); Boston Edison Co. (Pilgrim
Nuclear Power Station), 4 AEC 666 (1971)). In fact, the
Commission's rules specifically provide that "unless the
Commission determines otherwise" a hearing on the
antitrust aspects of an application will be considered
at a proceeding other than the one convened to hear
environmental and safety matters. (10 CFR § 2.104(d)).
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licensing boards, as delegates of the Commission, exercise only
those powers that the Commission has given them, and that the
NRC's hearing notice (which invited consideration of
"radiological health and safety and environmental matters
relating to the proposed facility") could not reasonably be
read to encompass antitrust issues.

Cn this last point, the Marble Hill decision is clearly

distinguishable from the situation in Catawba. While the
jurisdiction of a licensing board to consider healith, safety
and environmental issues related to the proposed operation of a
nuclear plant cannot reasonably be read to encompass antitrust
issues, it should be read to include activities such as the
proposed storage of fuel from other licensee facilities at the
facility in question. The storage of Oconee and McGuire spent
fuel in the Catawba spent fuel pool constitutes a "health,
safety and environmental" issue that falls under the lic'nsing
board's jurisdiction, even though it may be seen as a materials
license rather than a facility license issue, as we have
already discussed.

Portland General Electric Co. (Trojan Nuclear Plant), ALAB-

534, 9 NRC 287 (1979), also supports the general proposition
that "a licensing board does not have the power to explore
matters beyond those which are embraced by the notice of

hearing for the particular proceeding."” 9 NRC at 289-90, n.6.



Duke does do not dispute that general proposition., However, as

in Marble Hill, supra, the facts of that decision are clearly

distinguishable from those in the instant case. In particular,
the licensing board in Trojan had been convened for a limited
purpose:

(Olur jurisdiction in this phase of the proceeding
is linited to determining whetner interim operation
of the as-built Control Building and the related
equipment can be authorized with reasonable
assurance that such operation will not endanger the
public health and safety. We are not authorized to
examine matters that were explored at the
construction permit or operating license stages,
nor can we expand the issues beyond those related
to the design deficiencies that resulted in the
notice of hearing which described the issues we are
empowered to consider. Although a safety audit of
the entire Trojan facility is beyond our authority,
we did permit all Intervenors to cross-examine
fully on the nature, effect and ramifications of
the identified design deficiencies, and no safety
questions were left unexplored.

Portland General Electric Co. (Trojan Nuclear Plant), LBP-78-

40, 8 NRC 717 (1978).

Many of the concerns raised by the intervenors in Trojan
involved matters beyond the scope of those issues to be
considered in the hearing on interim operation, such as the
alleged need for an overall safety audit of the plant and need
for power. 8 NRC at 745. Accordingly, the Appeal Board
reasoned, the licensing board had correctly determined that it
lacked jurisdiction to explore these matters. 9 NRC at 289 n.6.

In affirming the licensing board's decision to allow interim
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operation, the Appeal Board ruled that "the Licensing Board
treated all of the issues necessary co a reasoned decision on
the interim operation question." Id. at 289.

Again, the situation in Trojan -- involving a licensing
board with very limited jurisdiction =-- is clearly
distinguishable from that of the license board in Catawba.
Trojan involved a narrow health and safety question;
jurisdiction of the Catawba licensing board was broad,
potentially covering any public health and safety matters duly
placed in controversy by the parties related to the operating
license application, in which Duke made their request to store
Oconee and McGuire spent fuel at Catawba.

As explained by the Commission in Diablo Canyon, it is

normal practice for the Federal Register notice to confer

jurisdiction in a particular case by referencing the specific
license application(s) to be considered. CLI-76~1, 3 NRC at 74
n.l. This was done in the case of Catawba (see 46 Fed. Reg.
32975, col. 2), conferring on the Licensing Board full
jurisdiction over the authority to receive and store at Catawba
spent fuel from McGuire and Oconee. Such is fully consistent

with Trojan, ALAB-534, and Marble Hill, ALAB-316, for those

cases limited the Board's jurisdiction to those matters

encompassed by the notices in the Federal Register. Licensees

seek no authority beyond that incorporated by reference in the
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Catawba Federal Register notice. Indeed, under NRC precedent,

the Licensing Boards would have jurisdiction over Part 70
matters relating to Catawba even in the absence of their
inclusion in the OL application referenced in the Federal

Register. See Diablo Canyon, CLI-76-1, 3 NRC at 74 n.l;

Limerick, ALAB-765, 19 NRC at 651-52; Zimmer, LBP-79-24, 10 NRC
at 228-30; Perry, LBP-83-38, 18 NRC at 62-63. Thus the
Licensing Board had jurisdiction over licensees' request for

authority to receive and store spent fuel from McGuire and

Oconee at Catawba.

Respectfully submitted,

Q Veidid P12
Michael McGarry, II

Anne W, Cottingham

Mark S. Calvert

Bishop, Liberman, Cook,
Purcell & Reynolds

1200 Seventeenth Street, NW

Washington, D.C. 20036
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»~ Since thie last antitrust advice letters were
» written Lilco has had a change In its oper-
ations thot merits notatlon. -

In Aprl. 1978, the Greenport New York
Munieipal Electric System, which until that
time ha«d been isolated, interconaected with
Lilco. The Greenport system has a peak of

about 3 MW. In addition, Greenport, as well .

as Freeport and Rockville Centre, the only

- two other comparatively small municipal

utdities in LUco's- service area, have ob-

) tained commitments from the Power Au-

thority of the State of New York (PASNYO0
to supply their bulk power needs. Lilco, as
well as other Investor-owned utilities in the

State of New York, have agreed to transmit | ,nuclear - fuel :
.t )(Oconu  Nuclear Facility in Oconee
~ County,:

that power from the PASNY tnnuul.mop
system to the three municipal systems. - '

1773 issued pursuant to 10 CFR Part
70 to authorize the receipt and storage
of Oconee Nuclear Station spent fuel
at the McGuire Nuclear Station.

e propose.. amendment would au-
thorize the receipt. and storage of
Oconee Nuclear Station spent fuel at
the McGuire facility In accordance
with the licensee's application for
amendment dated March 9, 1978. Ac-
tivities for which additional authoriza-
tion is sought involve receipt, posses-

~ sion, inspection and storage of spent

from ' the-  licensee's

S.C.. "at'. the ~ licensee's

Alter examination of the current applica- ~ McGuire facility located in Mecklen-

tion and review of the reievant data, we
have concluded that no lntervening circum-
stances have occwred to warrant a reversal

of the advice given with respect t» the appli- -

cants in the above-cited antitrust letters. '

We express no opinion, however, concern-
ing the legality under the antitrust laws of
the manner in which, or any arrangements
pursuant to which, the plants will be oper-
ated, should they. differ from or extend
beyoad those matters specifically disclosed
intheapplication. . = =~ . wveeeew
. Accordingly, from the information availa-
ble to us at the present time we conclude
that no antitrust hearing by the Nuclear

|
|

Any ponol;who:; lntcra'tvmy be
affected by this proceeding may, pur-
suant to §2.714 ol the Commission's

“Rules of Practice”, 10 CFR Part 2,.

file a petition for leave to intervene

o blwd-by

burg County, N.C..'including transport
of the Oconee spent: fuel-by truck be-
tween.:the two~ sites.”’ The ‘activities

being reviewed also’include storage of -
Oconee irradiated fuel with the spent.

fuel to be generated by the operation
of the McGuire facility.lln its license
amendment Duke Po Co. also.re-
quested . certain special arrangements
with respect to Price-Anderson Act in-
demnification. This ‘request Is under
consideration by the Commission as a
separate matter, and it will be the sub-

ject of a separate actlon, including any .

public notice required. Issuance of an
operating lcense for the McGuire Nu-
clear facility is presently under consid-
eration in a separate proceeding pur-
suant to 10 CFR Part 50 in Docket
Nos. 50-369 and 50-370. 5 Jiy i
The NRC will not issue the license

—— Attachment 1

. D.C. 20888, - it brtsemit g
.«The Carolina: Environmental Study

and request a hearing on the antitrust
aspects of the application. Petitions amendment for storage of Oconee
for leave to intervene and requests for spent fuel at the McGuire Nuclear
hearing shall be filed by August 27, ‘- Station spent fuel pool (1) until the
1078, either (1) by delivery to the NRC completion of a safety evaluation on
Docketing and Service Section at 1717 the licensee's request and the comple-
- H Street NW., Washington, D.C. or (2) tion of 'environmental evaluations
by mall or telegram addressed to the made pursuant to 10 CFR Part 51; and
. Secretary, U.S. Nuclear Regulatory (2) unless favorable findings required
, Commission, Washington, D.C. 20555, by the Atomic Energy Act of 1954, as
Attri Docketing and Service Section. =~ amended (the act), and the NRC's
m::fm‘:f""?m Re:ulnto:‘y Com. .. . The NRC will complete an environ-
o el =i JemomE Satrmax, - Mental evaluation in accordance with
cnw Antitrust and ludcmni'ty 10 CFR Part, 51.to determine if the
» Group Office of Nuclear Reac- Preparation..of .an .. environmental..
tor Regulation. * + - . .=~ »: -.impact statement, or negative declara-
, ¢t tion and environmental appraisal is

AR Doc. 78-20734 Plled 1-27-78; 845 am)_ - warranted. This action will be the sub-
LI, o ~. Ject of a separate notice in the Froen-

M g o A!.Rntm ot Py .'“,"'!.. 2

POROON) ar e . o ee bafeve Augtst 38, 9T i 1
¥+ [Docket No. 70-2623)" ¢ ;.. Censee may file a request for a hearing

e ¥ ‘- .~and any member of the public whose
‘e . DUKE POWER CO.. ~ s "3 Interest may be affected by the pro-

' Oppertunity for Public. Paricipation in Pre. CTTQINE may flle a request.for  Lublic

hearing in the form of a petition for
posed NRC Licensing Action for Amendment : :
| 1o Meteriols Liconse SNM=1773 for Oconee leave to' intervene with respect to

: - whether the proposed-amendment to
Nuclecr Sietion Spent Fuel Transportation
i L Sioroge ot MeGuire Nudieer Srotion SNM-1713 should be Issued. . X

. ' : Petitions for leave to intervene mus
The U.S. Nuclear Regulatory Com- set forth the interest of the petitioner
{ mission (the Commission)-is giving in the proceeding, how that interest
public notice that it is considering an may be alfected by the results of the
1 application for amendment to Special proceeding, and the specific aspect(s)
. Nuclear Material License No. SNM- of the subject matter of the proceed-

- -

~

rules and regulations have been made. _

-32905

ing as to which petitioner wishes to in-
tervene. Such petitions must be filed
in accordance with the above-refer-
enced FepsrarL REGISTER Noiice and
must be filed with the Secretary of
the Commission, U.S. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Docketing and Serv-
ice Section, by Aug: * 28, 1978. A copy
of the petition and/or request for
hearing should be sent to the Execu-
tive Legal Director, U.S. Nuclear Reg-
ulatory Commission, Washington, D.C.
20555, and to Duke Power Co., ¢/o W.
L. Porter, Esq., Associate General

.Counsel, Legal Department, 422 South

Church Street, Chariotte. N.C. 28242,
attorney for the applicant. Any ques-
tions or requests for additional infor-
mation regarding the context of this
notice:. should be addressed .to- the
Chief Hearing Counsel, Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission,. Washington,

Sl

Group was previously admitted as an
Intervenor In-the Matler ‘of Duke

Power Company (Willlam B. McGuire

Nuclear Station, Units 1 and 2) Docket
Nos. 50-369, 50-370, a separate operat-
ing license application proceeding. On
May 23, 1978, the Carolina Environ-
mental Study Group ‘filed 'a. motion
("Motion to  Reopen. Environmental
Hearing to Add Contention. (2)") in
the McGuire operating license pro-
ceeding that seeks to raise a -onten-
tion relating to the proposed transpor-
tatlon and storage of Oconee spent
fuel at the McGuire facility pursuant

to the application. for amendment of .

the Special Nuclear Material License
SNM-1773. The Carolina Environmen-
tal Study Group's motion is being
treated as a request for hearing pursu-
ant to 10 CFR §2.105.°

dy oup’s motion of May
23, 1978, is deemed to be flled pursu-
ant to.this notice of application for
amendment to License No. SNM-1773
as of the first day of publication of

this notice in the Feperat RECISTER,.

provided, however, that the Carolina
Environmental Study Group may file
a statement within the thirty- (30) day
intervention period indicating that it
does not wish to participate in the
SNM-1773 license amendment pro-
ceedings, or it may elect to file any ad-
ditional material with respect to the
specific aspect or -aspects of Duke
Power Company’'s - application to
amend SNM-1773 on which it wishes
to intervene.

Not later than fifteen (15) days prior
to any prehearing conference sched-
uled in the proceeding, the petitioner
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shall file a supplement to the petition
to intervene which must include a iist
of the contentions which are sought to
be- litigated In the matter, and the
bases for each. All petitions will be
.\ acted upon by the Commission or the
"« Licensing Board, designated by the
/ Commission or by the Chairman of
the Atomic Safety and Licensing
Board Panel. Timely petitions will be
considered to determine whether a
hearing should be noticed >r another
"appropriate order issued rearding t.ho
disposition of the petitions.

In the event that s hearing is held.

and a person is permitted to intervene,
that person becomes a party to the

proceeding and has a right to partici- .. upgrading
iconﬂdonbly 1 belleve it is & hindrance to
, progresa to require a different license than

pate fully in the conduct of the hear-
Ing. For-example, that:person may

_' A eopy o( Chc rnnu. Rmurla
" "Notice is.available for.public inspec-

. tion at the Commission’s Public Docu-

ment  Room, ' 1717  H:: Street NW.,,
Washington, D.C., and- at-the local
_ Public Document Rooms at the Public
mmy of Charlotte and Mecklenburg
County,!. 310 North Tryon - Street,
Charlotte,~ N.C. "28202, . between the

hours of 9 a.m. and 9 p.m. weekdays, 9°

a.m. and 6 p.m. on Saturday and 2 p.m.
and 6 pan. on Sunday, and at the

onee County Library, 201 South

pring Street, Walhalla, S.C. 29691,
between the h . and 9
pm. on Monday, 9 am. and 5 p.m.
Tuesday through Friday, and 9 am.

-~ and 12 noon on Saturday. The Com-

mission has arranged for other docu-
ments and correspondence relating to
the proposed amendment to the Spe-
cial Nuclear Material License No.

SNM-1773 to be kept nt. the umc locso,

tions.

" Dated at Sliver Spring, Md.,
Mthduol-!uly 1978, \ <+

rorthoNuclmMumoryCom

ey -

AV G

thll

>M~A~- 7:- SV S ‘-d.\c oy Pond ite b’m’“

.18 -

* NOTICES

" The petitioner requests the Commis--
sion to amend section 31.11, general li-
cense for use of byproduct material
for certain in vitro clinical or labora-
tory testing, to include veterinarians
as general licensees. The petitioner
states that: .

It has been brought to my attention that
licensed veterinarians are not eligible to reg-
ister on Form AEC-483 for in vitro testing
under the terms of the general license pro-
vided for in section 31.11 of 10 CFR Part 31.
Rather, veterinarians must request a specil-
le byproduct material license on form AEC-
313. It Is also my understanding that the fee
for the specific byproduct. license will be
$190. Since more veterinarians are receiving

Do.lﬂ'ldulh training in ciinical pathology -

their diagnostic facilities

that . extended to physicians. The small

.. quantity used and similarity of use to that
"7 of a physician (specifically, RIA use) (Ra-

diolmmunoassay] would Imply a similar
type licensure for veterinarians. Would you
please consider having this type of licensure
forn“ﬂnaﬂmnho? it .,:) ,.,. sk

‘A copy of tho petition for rulcmuk-
Ing is available for public inspection in
the Commission’s - Public Document
Room, 1717 H Street, NW., Washing-

.ton, D.C. A copy of the petition may

be obtained by writing to the Rules
and Procedures Branch, Division of
Rules and Records, Office of Adminis-
tration, U.S..Nuclear Regulatory Com-
mission, Washington, D.C. 20555.

' All persons who desire to submit
written comments or suggestions con-
cerning the petition for rulemaking
should send their comments to the
Secretary of the Commission, U.S. Nu-
clear Regulatory Commissionn, Wash-
ington D.C. 20555, Attention: Docket-
ing and Service Bnnch By aopumber

-0\\

-Dated at Wumncton. D.C.. nm zug
dl’ of July, 1978. SRR s s,

*For the Nuclur Rnuutory Com-
Ratan et A

... e bt pl-q s

e il **--Suvn..! CIn.l. o

i "‘lh""ﬁ RicrARD W. STAROSTECKT, * - “‘N"Q’J"Smunq(WCnnmm

'~ Chief, Fuel Reprocessing and Re- *

-luu icyele Branch Division of Fuel'. 7/
‘ Cycle and Material Safety. + 7 -

(’l Doe. 7.-301” Hld 1-3?-7' 8:45 ln) '

H _;.-' i
.y y -y

(mo-oll 4 »
_ wocket No. m-z/

; .'.. 1w R P NACHREINER
" Filing of Putition for Ruiemeking
Notleo is hereby given that Dr. R. F.
Nachreiner by letter dated June 19,
1978, has filed with the Nuclear Regu-
latory Commission a petition for rule-
making to unond the Commission’'s
_regulation “General Domestic Li-
censes for- lyproduct usmm =y
CFR Part 31. T

“(FR Doc. m‘mu Plled 7-27-78; 8:45 am]

Jrasder 0 A, . c'ﬂ" . e vol'e
‘ E o -.-.h-l . o A “-{u T P L -
moo-ou TR b v,

ADVISORY COMMITTEE ON REACTOR M
_ GUARDS, SUBCOMMITTEE ON IMIIGINCV
- CORE COOM SYSTEMS (ECCS)

L' e m ‘.‘:" T
The ACRS Subcomnutm on Emer-

gency Core Cooling will hold an open

meeting on August 14, 1978 at the

Westbank Motel - Coffee Shop, 475

River Parkway, Idaho Falls, Idaho

83401, to review the status of research

projects related to LOFT, SEMIS-

CALE, thermal-hydraulic aspects of

the Power Burst Facility (PBF), and 2-

phase flow instrumentation. Notice of

»tml meeting was published at 43 FR

.f?

26162 a: d 30631, June 16 and July l'l
- 1978, respectively.’

‘WV‘J'Q

t:fl
.

In accordance with the procedures -

outlined in the FrpzraL RECISTER on
October 31, 1977 (42 FR 56972), oral or
written statements may be presented
by members of the public, recordings
will be permitted only during those
portions of the meeting when a tran-
script is being kept, and questions may
be asked only by members of the sub-
committee, its consultants, and staff.
Persons desiring to make oral state-
ments should notify the designated
Federal employee as far in advance as
practicable so that appropriate ar-

rangements can be-made to allow the « =

‘necessary time during thc m«tm: lor
meh statements. - 0

* The agenda. (or subjoct muunc'

shall be as follows: °_.

. conclusion o/buuuu....

The subcommittee m mm In oxoculln
session, with any of its consultants who may
be present, to uplm and exchange their

“opinions’ regarding matters
which should be considered during the
meeting and to formulate a report and rec-
ommendations to the full committee. ° -

At the conclusion of the executive session,
the subcommittee will hear presentations by
and hold discussions with representatives of
the NRC Staff, the Idaho Natlonal Engi-
neering Laboratory (INEL), and their con-
sultants, pertinent to the above topics. The
subcommittee may then caucus to deter-
mine whether the matters identifled in the
initial session have been adequately covered
and whether the project s rudy for review
by the {ull committee. v

Further information regarding
topics to be discussed, whether the
meeting has been cancelled or resche-
duled, the chairman’s ruling on. re-
_ Quests for the opportunity to present
" oral statements and the time allotted
therefore can be obtained by a prepaid
telephone call to the designated Fed-

" eral employee for this meeting, Dr.

Andrew L. Bates, telephone 202-634-

- 3267, bctm -8:15 a.m. lnd 5 p.m..
est - Ao

y ,"“.‘. ..0-04'!&\ o i L S it w,__,
o -’"n' 9" 4’ ¥
o 3 i
Jon c !on.l. .
Advuory Commilttee -
Management Ofﬂccr

(FF. Doe. 78-21132 Filed 7-27-78; 9:09 an )

Dmd. Ju.l: 2‘. lﬂl.

w_h

-

..‘D—J

ANy §
3 wy J
R e £

[3110-01] - e A
'OFFICE OF MANAGEMEN] anD-
Lo w”" A .," ¢ v

CLEARANCE OF REPORTS  ~
Lst of requests

The following is a list of requests for
clearance of reports intended for use
in collecting information from the
public received by the Office of Man-
agement and Budget on July 24, 1978
(44 U.S.C. 3509). The purpose of pub-
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amend § 121.571. The Board has closed out
A«T4#108, <113, and ~114.

V8044 (June 16).—FAA has begun study
of generul aviation and commuler sccidents
and incidents and will evaluate bird sirike
histury and review windshield designs 1o
determine effect of windshield heat on
vindshield structural strength. (Ref. 45 FR
L0053, Sept. 11, 1980

\-81-24 @ A-79-85 und A-79-80
reiterated)] (fune 10).-FAA continues 'o
urge smu.l twin-engine airplane
irers to comply, with CGAMA
Specification No. 1: FAA is reviewing 14 CFR
Purt 23. Airworthiness Stundards: Normal,
Utihity, and Acrobatic Category Airplunes
prior consideration is being given to
requirement for specific 'akeofl performunce
1. wdied emphasis in FAA orders and
rvandhooks is being placed on 'ruir ng for
putential power failure on takeoll. FAA plans
to revise Advisory Circular AC 135.30 (A-81-
24 and -23). FAA continues its efforts under

s safety charter, Federal Aviation Acet of
1958 as amended. and has disseminated
Accident Prevention Program publications
FAA-P8730-19 and 25 regurding light twin-
vngine aircrafl operation (A-79-85). FAA has
nsured that safe operating knowledge and
practices are acquired through a combination

[ increased experience reflected in 14 CFR
135.244 und approved pilot truining progrums
Change 6 to Chapter 3, Section 8. FAA Order
832012, gtves instruchions for weight and

ilance control for Part 135 operutors of
vreralt certificated for nine or less
passengers (A-79-80). (Ref. 48 FR 18821 Mur
26, 1981 45 FR 85532, Dec 29 1980 )

tf =43

munuiac

Responses from the U.S. Coast Guard—

AL-79-18 (Port 5) through ~44 (June §) —
Providing guidence in *he operaling manual
1% 10 expected results of exceeding the design
fimits for jucking uperations or any vessel
peration. will not improve averali vessel
salety (M=79-39(5)). USCC does no! concur in
requiring operating limits for seif-elevating
mobi'e offshore drilling to be specified in
terms of motion amplitudes and periods. or in
requirnng on-board motion sensing and
recording instruments to determine actual
M-79-41). A 7-step R&D
program for structural and motinn monitoring
s set for completion in 1986 [M-79-42) USCC
reports that IMCO's “Training Qualifications
of Crews Serving on Mohile Offshore Units
[STW XIV/WPJ). Jan. 21. 1981 covering
various duties/training qualificatiunsof
person-in-charge and others. will be reviewed
formally by the Subcomm:'tee on Standurds
of Training and Watchkreping in Febrmary
1982 (M=79-43 and -44] (Ref 45 FR 52519
Aug. 7, 1980)

M-8 (June 11) «==On lan. 12, 1981
representatives of Subine Pilots. Muritime
Industry. and USCG amended and ruiified
the “Voluntary Traffic Control Agreement of
the Murttime Industry of the Sebine
Wautarways. ' USCC has « position staiement
from the Corps of Engineers regarding
Chapter 1, Tidel Hydraulics Commitiee
Report No. 3, 1988, (45 FR 42234 Sep! 18
1980, )

Note: Single copies of Baard reports are
evarlable without charge 4s long as limited
supplies last Copies of rerommendution

unit motinng

letters. responses and related correspondence

are also free of charge. All requests must be

in writing.jdentified by recommendation or

report number. Address requests to: Public

Inquiries Sectior, National Transportation

Salety Board, Washington, D.C 20564
Mulliple copies of Board reports may he

purchused from the National Technical

Information Service, U.S. Department of

Commerce. Springfield, Va., 22181

(49 U S.C. 1903(a)(2), 1908)

Margaret L. Fisher,

Federal Register Liaison Officer

June 19, 1981

FR Dwc. 81-187%0 Filad 8- 2681 845 am|

BILUNG CODE 4910-50-4

e

NUCLEAR REGULATORY
COMMISSION

[Docket Nos. 50-413, 50-414)

Duke Power Co., ¢t al.; Notice of
Receipt of Application for Facility
Operating Licenses; Avallability of
Applicants’ Environmental Report;
Consideration of Issuance of Facility
Operating Licenses; and Notice of
Opportunity for Hearing

Notice is hereby given that the
Nuclear Regulatory Commission (the
Commission) has received an
application for facility operating
icenses from Duke Power Compuny, for
tself and as agent for North Carolina
Municipal Power Agency Number 1,
North Carolina Electric Membership
Corporation, and Saluda River Electric
Cooperative, Inc. (the applicants). to
possess, use, and operate the Catawba
Nuclear Station, Units 1 and 2, two
pressurized water nuclear reactors (the
facilities). localed on the shore of Lake
Wylie in York County, South Carolina.
The reactors are designed to operate at
4 sieady-state power level of 3411
megawatls thermal, with an equivalent
net electrical output of approximately
1145 megawatis.

The applicants have also filed,
pursuant to the National Environmental
Policy Act of 1969 and the regulations of
the Commission in 10 CFR Part 51, an
environmental report which discusses
environmental considerations related (o
the proposed operation of the facilities.
This report is being made available at
the State Clearinghouse, Office of the
State Auditor. P.O. Box 11333, Columbia
South Carolina 29211, and at the
Catawba Regional Planning Council,
P.O. Box 882 Rock Hill, South Carolina
29730.

After the environmental report has
“een anuslyzed by the Commission's
stafl. a draft environmental statement
will be prepared. Upon preparation of
the drafl environmental statement. the

Commission will, among other things.
cause to be published in the Federal
Register, a notice of availability of the
draft statement, requesting comments
from interested persons on the draft
statement. The notice will also contain a
stalement to the effect that any
comments of Federal agencies and Stale
and local officials will be made
available when received. The dralt
environmental statement will focus only
on any matters which differ from those
previously discussed in the final
environmental statement prepared in
connection with the issuance of the
construction permits. Upon
consi“eration of comments submitted
with respect to the draft environmental
statement, the Commission's staff will
prepare a final environmental statement,
the availability of which will be
published in the Federal Register.

The Commission will consider the
issuance of facility operating licenses
for Catawba Unit 1 to Duke Power
Company, North Carolina Electric
Membership Corporation and Saluda
River Electric Cooperative, Inc., and for
Catawba Unit 2 to Duke Power
Company and North Carolina Municipal
Power Agency Number 1. These licenses
would authorize the applicants to
possess, use and operate the Catawba
Nuclear Station in accordance with the
provisions of the licenses and the
technical specifications appended
thereto, upon: (1) the completion of a
favorable safety evaluation of the
application by the Commission's staff
(2) the completion of the environmental
review required by the Commission's
regulations in 10 CFR Part 51: (3) the
receipt of a report on the applicants
application for facility operating
licenses by the Advisory Committee on
Reactor Safeguards; and (4) a finding by
the Commission that the application for
the facility licenses, as amended,
com ies with the requirements of the
Ator ic Energy Act of 1954, as amended
(the Act), and the Commission's
regulations in 10 CFR Chapter 1.
Construction of the facilities was
authorized by Construction Permit Nos
CPPR-118 and CPPR-117, issued by the
Commission on August 7, 1978,
Construction of Unit 1 is anticipated 1o
be completed by March 1, 1984, and Unni
2 by September 1, 1885.

Prior to issuance of any operation
licanses, the Commission will inspec
the fucilities to determine whether they
have been constructed in accordance
with the application, as amended. and
the provisions of the construction
permits. In addition, the licenses will ni
be issued until the Commission has
mude the findings reflecting its review
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f the application under the Act, which
will be set forth in the propused
licenses, and has concluded that the
issuance of the licenses will not be
inimical to the common defense and
security or to the health and safety of
the public. Upon issuance of the
licenses, the applicants will he required
to execute an indemni'y agreement a8
required by Section 170 of the Act and
10 CFR Part 140 of the Commuissions s
regulations
By July 27, 1981, the applicants may
file a request for a hearing with respect
to issuunce of the facility operating
licenses and any person whose interes|
may be affected by this proceeding may
file a petition for leave to intervene
Requests for a hearing and petitioms for
leave 10 intervene shall be filed in
accordance with the Commission’s
Rules of Practice for Domestic
Licensing Proceedings” in 10 CFR Part 2
If a request for a hearing or petition for
leave to intervene is filed by the above
late, the Cominission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic safety and Licensing
Bourd Panel, will rule on the request
«nd/or petition and the Secretary of the
Commission. or designated Atomic
Safety and Licensing Board will issue 4
notice of hearing or an appropriate
order
As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding. and
how that interest may be affected by the
results of the proceeding. The petition
should specificaily explain the reasos
why intervention should be permitted
with particular reference to the
following factors: (1) the nature of the
petitoner's right uggder the Act to bhe
made a party to the proceeding. (2} the
nature and extent of the petitiuner s
property. financial. or other interest in
the proceeding: and (3) the possihle
effect of any order which may be
antered in the proceeding on the
petitioner’'s interest. The petition should
i1s0 identify the specific aspect(s) of the
subject matter of the proceeding as o
which petitioner wishes 10 intervene
\ny person who has filed a petition for
ive 1o intevene or who has heen
wmitted as a party may amend his
petition, but such an amended petition
must satisfy the specificity requirements
scribed above
Not later than filteen (15) days prior o
first prehearing conference
eduled In the proceeding, the
petitioner shall file a supplement to the
petition to intervene which must include
+ list of the contentions which are

sought to be litigated in the matter, and
the bases {or each contention sct forth
with reasonable specificity

A petitioner who fails to file such a
supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate 48 a party

A request for a hearing or a petition

for leave to intervene must be filed with
the Secretary of the Commission, United
States Nuclear Regulatory Commission,
Washington, D.C. 20555, Attention:
Docketing and Service Section, or may
be delivered to the Commission's Public
Document Room. 1717 H Street, NW.,
Washington, D.C.. by July 27, 1981. A
copy of the petition should also be sent
to the Executive Legal Director, U S
Nuclear Regulatory Commission
Washington, D.C., 20555, and o |
Michael McCarry, (Il Esq.. Cebevoise
and Liberman, 1200 Seventeenth Street
N.W.. Washington, D.C. 20036, attorne;
for the applicants. Any questions or
requests for additional informaton
regarding thecontent of this notice
should be addressed to the Chief
Hearing Counsel, Office of the Executive
Legal Director. U.S. Nuclear Regulatory
Cummission. Washington, D.C. 20555

Nontimely filings of petions for leave
to intervene. amended petitions
supplemental petilions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer. or the

tomic Safety and Licensing Board
designated to rule on the petition and/or
request. that the peticioner has made a
substantial showing of good cause for
the granting cf a late petition and/or

jucst. That determination will he
based upon a balapcing of the factory
specificd in 10 CFR 2.714 (a)(1){1)={v)
«nd §.‘. 7141 d)

For further details portinent t) the
malters under consideration, sce the
wpplication for the facility operating
icenses and the applicants
environmental report dated [une 8 1981
which are available for public
inspection 4! the Commission’s Public
Document Room, 1717 H Street, N W
Washington. D.C. and 4t the York
County Library, 325 South Oakland
Avenue. Rock Hill, S.C. 29730. As they
become available. the lollowing
documents may be inspected al the
above locations: (1) the salety
evaluation report prepared by the
Commission’s stalf. (2) the draft
environmental statement; (3) the [inal
environmental statement; (4) the report
of the Advisory Committee on Reactor
Sufeguards on the application for lacility
operating licenses: (5) the proposed
lacility operating hicenses: and (8) the
technical specifications. which will be

a'tached to the proposed facility
perating licenses.

Copies of the proposed operating
licenses and the ACRS report, when
ivailable, may be obtuined by request
to the Director. Division of Licensing,
Office of Nuclear Reactor Regulation.
U.& Nuclear Regulatory Commisswon,
Wasington. D.C. 20555. Copies oi the
Commission’s stuff safety evaluation
report and final environmental
statement, when available, may be
purchased a!l current rates, from the
National Technical Information Service.
Department of Commerce, 5285 Port
Royal Road, Springfieid, Va. 22161

For the Nuclear Regulatory Commission

Dated. june 12 1981
Elinor G. Adensam,

\cting Chirf. Licensing Brunch No. 4. Oivision
of Licensing

PR Do 10 Flidd 62040, 048 amy

BLLNG CODE 7S00-01-4

Docket Nos. 50-280 and 50-281!

Virginia Electric and Power Co.,
Issuance of Amendments to Facility
Operating Licenses

he US. Nuclear Regulatory

Commission (the Commission) has
issued Amendment No. 70 to Facility
Operating license No. DPR-32 and
Amendment No. 70 tn Facility Operating
License No DPR-J7 issued to Virginia
Electric and Power Company (the
licensee). which revised Technical
\pm’.‘ cations for peration of the Surry
Power Station, Unit Nos 1 and 2
respeclively. (the fa ties). loc wed in
Surry County, Virginia The
imendments are effective as of the date
i ISSUdnCe

These amendments revise the

Technical Specifications to change the
heat Mux hot channel factor (Fg) to 2 14

for Units 1 and 2. These amendments
110 make editonal changes to the
Technical Specifications

The applicatiun for the amendment

ymplies with the standards «d
eqiirements of the Atomic Eovrgy A :
f 1954, as amended (the Act). and the ;
Commission's rules and regulations The
Commission has made appropriaie i 9
findings as required by the Act and the
Cummission s rules and reguintions in 10
CFR Chapter [ which are set forth in the '
conse amendments. Prior public notice
f these amendments was not required
since these amendments do not imvolve
» significamt huzards consideration

The Commission has determined that
the issuance of these amendments will o
1ot result in any significant
eovironmentul impact and that pursuant




Attachment 3

DuEE PowER COMPANY
LEGAL DEPARTMENT
P O. Box 838189

CaAarLOTTE, N. C. 28242

ALBEAT V. CARR JR
ASSISTANT GENERAL COUNSEL November 2, 1981 (70w 373-2870

Robert Guild, Esq.
Atturney-at-Law

314 Pall Mall

Columbia, South Carolina 29201

Re: Catawba Nuclear Station, Units 1 & 2
Docket Nos. 50-413 & 50-414

Dear Mr. Guild:

This is a follow up to our meeting of October 30, 1981.
We thank you and the members of your group for the opportunity
to meet with you and the time that you expended in doing so.

With respect to certain specific items of information which
you requested and other items discussed at the October 30 meeting,
please note the following:

(1) We will add the Palmetto Alliance to Duke's service
1ist so that from this date forward Palmetto Alliance will be
served by Duke with a copy of documents filed by Duke in this
docket with the NRC on or after the date of this letter, as
though Palmetto Alliance were currently a full participant to
the proceeding. However, these documents will not include amend-
ments to the FSAR. Those amendments will be forwarded, in
accordance with standard practice, to the local Public Document
Room (PDR) and to those addresses in Columbia which were furnished
to you in my letter of October 20, 1981.

(2) The citation to the collateral estoppel case discussed
is 7 AEC 82.

(3) The dates for the NRC licensing milestones are attached
to a letter of April 30, 1981 from Chairman Hendrie of the NRC
to Congressman Bevill, Chairman of the Subcommittee on Energy and
Water Development, Committee on Appropriation.

(4) With regard to your questions concerning the scope of
the authority sought in the application, the application contains
the following statement:



Robert Guild, Esgq.
November 2, 1981
Page 2

The license hereby applied for is a class 103
operating license as defined by 10 CFR 50.22.
It is requested for a period of forty (40)
years. Applicants further request such addi-
tional source, special nuclear, and by-product
material licenses as may be necessary or
appropriate to the acquisition, construction,
possession, and operation of the licensed
facilities and for authority to store irradiated
fuel from other Duke nuclear facilities. At
present, Duke has no specific plans to utilize
this storage alternative but, rather, considers
it prudent planning to have this storage as one
of the alternatives availab.e.

At this point, we feel we must ccisider whether it is fruitful
to continue discussions with the hope of arriving at a timely
stipulation of contentions to present to the Licensing Board.

It is our understanding that at this time the Palmetto Alliance
is not able to provide us with all of the contertions it will
seek to raise as issues in this proceeding. Moreover, the
Palmetto Alliance has indicated that it is unable to tell Duke
when it will be prepared to discuss its full range of contentions.
Further, the Palmetto Alliance will not assure us that, if we do
pursue ¢ cussions and do reach a stipulation of contentions, the
Palmetto Alliance will not seek to file additional contentions
with the Licensing Board on the date set by the Board for such
filing. In light of the foregoing and Duke's desire to proceed
in a timely fashion, we do not believe that any useful purpose
will be served by further discussions between Duke and Palmetto
Alliance.

Sincorc{y;/, /

Albert v./;itr. Jr.

AVCJIr/fhb
cc: See attached list



Jamers L. Kelley

Che.irman

J.comic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
Commission

washington, D.C. 20555

Dr. Dixon Callihan

Union Carbide Corporation

P.O. Box ¥

Oak Ridge, Tennessee 37830

Dr. Richard F. Foster

P.O. Box 4263

Sunriver, Oregon 97701

Chairman

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
C.mmission

Washington, D.C. 20555

Palmetto Alliance

21354 Devine Street

Columbia, South Carolina 29205

Henry A. Presler

Chairman

Charlotte~Mecklenburg
Environmental Coalition

942 Henley Place :

Charlotte, North Carolina 28207

J. Michael McGarry, 111, Esq.

Debevoise & Liberman

1200 Seventeenth Street, N.W.

washington, D. C. 20036

Chairman

Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Edward G. Ketchen, Esqg.

Counsel for NRC Staff

U.S. Nuclear Regulatory
Commissicn

washington, D.C. 20555

Jesse L. Riley
Carolina Environmental Study Group
854 Henley Place

Charlotte, North Carolina 28207

Richard P. Wilson, Esg.
Assistant Attorney General
State of South Carolina

2600 Bull Street

Columbia, South Carolina 29201

Donald R. Belk
Representative

Safe Energy Alliance

2213 East Seventh Street
Charlotte, North Carolina 28204
Chase R. Stephens

Docketing & Service Section

U.S. Nuclear Regulatory Commission
washington, D. C. 20535
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I Of Several Orsions

To York Count y Plant

B) JACK HORAN
e e L

Duke Power Co's nuclear-
Waste storage plans for the | 9904
include the possibilits of shipping
highly radicactive nuclear waste
from other Duke plants to the Ca-
tawba plant in York County, a
company official sad

“I's just an opltion we've
looked a1, said Bod Rasmussen a
member of a Duke task force on
the waste issue.

Such shipments hkely would
travel along 185 and i 77 in Char-
lotte south to NC. 49 and S C 274
10 the Catawba plant.

The information was recently
submitied to the US Nuclear
Regulatory Commisson as part of
the licensing requirements for Ca-
lawba.

But Rasmussen said waste ship-
ments to Catawba may take place
only oo & limited basis or may be
ruled out completely by new
meihods of compacting waste at
Duke’s two other nuclear plants.

One of these methods. (alled
pinpacking. will be rtested at
Duke's Oconee plant near Seneca
N August

Duke now stores 990 nuclesr
WASte assemblies — burned up re.
actor fuel — underwater in spe.
cial pools st Oconee Each assem.
bIv contains 208 fuel rods held
fugether by meta! frames

Pinpacking consists of laking

the assemblies apast and hunching
the rods closer together 10 creste
additional space for new waste.

Pinpacking “would be s less ex-
pensive oplion than transship
ment.” Rasmussen said “Trans
shipment just changes your spaces
around and eventually catches up
with yoy

Last vear Duke degan shipplag
the fLirst of 300 assembdlies from
(xonee 1o the McGuire plant, 17
miles northwest of downtows
Chariotte.

During pubdiic hunn’; on the
shipping hcense in 1979,

nents clamed the shipments were
the beginning of a “cascade plan”
that eventually would mess shyt
thng waste 1o Catawba and other
plants. Catavda 15 scheduled o
operate in 1985

Rasmussen i the possbie Ca-
fawba shipments aren’t part of &
cascade plan since Duke's presest
sirategy s 1o find ways w0 keep
Auclear wasie stored at the ong-
na! planmt

U'nder Duke's curremt expan-
“on plans. Oconee won't rus out
o sturage space until 1992, snd
MoGuire. until 197

He said othe® possible
fof storing waste desdes shipping
i to Catav ba and unwuu! a-
lude huilding @ new pool st
v and pulting ‘he waste In
o ground casks

Seturtay. heme 38, 193 Attachment 4p
\
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Duke May Ship Waste |
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| ROCK MILL «~= Duke Power Co
| 18 considenng shipping highly redio-
active spent fuel from its Oconee
and McGuire nuclear statons 1o its
Catawba Nuclear Station, a com.
pany official saxd Thursday

The Churlotie-based utility re-
cently submitied to the Nuclear
Regulatory Commission 20 pages of
preliminary plans for the transpor-
tation of a maximum of 150 spent
fuel assembiies per year from Oco
nee and 120 assemblies per year
from McGuire 10 the Catawba sta-
non near Rock Hill

Bob Rasmussen an asustant en
gineer in Duke's fuel sechon, sawd
the Oconee shipments would begin
no sooner than March |1988 The
McGuire shipments would begin no
souner than March 1991, he sad

The utility has no firm plans to
make the shipments, which are
only an opton, Rasmussen sadd

Duke submitted the information
on spent fuel transportation at the
request of the NRC as part of the
hicensing review for the Catawba
Station, which s under construc-
hon, he sad

Utihty officials briefad reportery
on spent fuel siorage and other
topics Thursday belore o tour of the
Catuwba staton

Duke began the shipment of 300
fusl assemblies from (ke Oconee
Matvm, ke aied near Seneca 10 the
VicGuire siatun, near ( hariotie, m

October. The shipments are n
tended 10 up Space al the Oco
nee spent fusl pools for addit onal
storage of assembies

It Duke decides 1o transpor
spent Tuel in the future, Ihe utility
winild newd 10 apply for an NRC
vense. Rasmussen sad Review of
the License for the Oconee to
MceCuire sh.pments lasied 44
months and 3 lengthy ry ew could
be expecied for future shipments
he \nd

The whility Ao submitted foutes
10 the NRC fur 1he pussible ship
menty 1o ( atenhy

e primar (x onee 1n Catanng
tote Rasmussen said would in
e St Caroana ®» LS I

Friday, June 2§, 1982

Attachment 4F
6/25/82

[ rrnese

South Carolina 153, Interstate 83,
Interstate 77, Carow inds Boulevard
and South Carolina 274. The ship-
ments would pass through Seneca.
Clemson, Greenville, Sparanburg,
Gastona and Chartotte

The first part of the primary
route would be the same as e cur:
rent Oconee 1o McGuire route

The primary McGuire-to-Ca-
tawba rute, he sad, would include
North Carolina 73, Interstate 77,
Carowinds Boulevard and South Ca
rolna 774

Rasmussen said the shipments
could provide a short term solut)on
10 spent fued storage problems pre-
dicted @t Oconee and McGuire, bt
the shipments are less desirable

than long term solutions to the
pnMs

“I1's an option that's readily
avarianle.” surd Rasmussen, »
member of the utility's task force
studving nuclear wast” storage
Mo look at 1t as a llexibility op
o

Other options being considered
are the constraction of an add)
tivnal spent furl pool at Oconee,

dry storage’ in vaults or casks
and Tuel rod comsoludaton

Dube und Wecninghouse Elecirge
Comp arv conducing @ prlot project
al the o staten ths year (hat
will test the Tuel rod consolwdalon
concept 1tas the first test of s
hind in the naon

As part of the test lour livey ear
old Turl gasemnhies will be consobh
dated 0 two camistery, shach will

Duke may ship used
fuel to Catawba

ft 010 the current rackg.

I fuel Consolidation proy.
cessful, Duke probably :l" pm
with consolwdaton of its assembises
at Oconee ang McGuire, thug delay-
INR the need for Any shipments

aud '

Rasmussen siressed that
had made no decisions ab.ou?.:::
Tong term storage of spent fue
produced by its nuciear m’” '

The shipment of fuel 1o Catawbe
IS only » possibility, he saxd.

"We're not going 1o be shi
tomorrow or next week or next
‘ur," Rasmussen sand ~|f we do

ave shipments, it'll be severy) |
YOArs down the road .. It's aa op-
hon. It's nor something we're plan.
u'?h'o&: nght now *

€ 1wo spent fuel pools at Ca.

fawba were expanded by M o
during construction 1o meet pre-
dicied Rorage needs The two pools
are 10 accommodate
foe! assemdises -

Catawbda reactor Unit Iisex.
pected (o begin commercial opere-
HIOR In June 1988, plant manager
Jim Hempion sawd Reactor Unit 2

5 preducted |
ot I 0 come on line n Octo

7
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Monday, June 28, 1982

Duke takes lead
on storage jssye

Duke Power Co. obvicusly
't banking on the federa)
memmun solving m’m(

storage problems for it
As Duke officials explained
last week, the utility com-
pany is studying several -
:ﬂmuv- for handling burnt

Away-from-reactor Storage
that some utilities seern to be
devoting their efforts to.

‘anoduplﬂ.rmd|lmn
unilities are complicating by
theyr short-sighied insistence
on away-frum.-reactor stor.
age. The Nture of the Ny
clear iIndustry depends on 3
permanent solution 1o the

waste But some

spent fuel but never used for
that purpose, is considered o
likely site for such a faciliry.

A fear is that the away

‘reactor controversy

will  prevent nuclear

waste legisiation pass
g this year.

Utilities running out of
pent  fuel 5t

est betier by expanding that
Capacity on their own, leay.
Ing the government free to
tackle bigger issue of

rmanent & Duke
wer Co. seems willing to
demonsirate it can be done

Attachment 4G

6/28/82




b o sl

W 3 i
: |2 _e [l .:3 it Ih i
3 @ o i m.u i t _;wwm MZ:
S %,% Wm iyl MJ f Nr i .m Hi uwmumm m 1
£ .,Mm > m wmw-mn T m w mmu mm muxm m»wrhh-n ..R

R TR 1 e

R N g { Lt
S it Dy st .E ~= i “ m_w “
4§ B Hol :EE. E _w 2 mmm“
e 2 . M.n u : zr mm :n m mm. i mmmmw_
i Q0 ..- m mrmmw ) Ii: PR
U] = . :t:w:: yék tt: i m.m 1 M“m
- k m n.M + m% .mm% .wm ! W: m m mw.: H wmmmmr
s - . LEELEY It zala ieelys LR

- TS O mz..m.,m.umx THIT mwrp muwmmwu wm%w._s_ ki3
s i i i HEL wr ;rEZ PN

N0 8 Hithic 1} E: w - S
s —— ,.

X

vEs

CONTINCED ON KEXT PACE




39710

Attachment 5

Federal Register / Vol. 46, No. 149 / Tuesday. August 4, 1981 / Notices
- r————:

N 0 ik e S O

NUCLEAR REGULATORY
COMMISSION

Applications for Licenses to Export/
Import Nuclear Facilities or Materials

Pursuant to 10 CFR 110.70{b) “Public
Notice of Receipt of an application.”
please tuke notice that the Nuclvar
Regulutory Commission bas received the
following upplications for export/import
heenses. A copy of each application is
on file in the Nuclear Regulatory
Commussion’s Public Document Ruom
located w1 1717 1 Sireet. N'W
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| Docket 50-255-5P )

Consumers Power Co. (Palisades
Nuclear Power Facility); Reconstitution
of Board

Pursuant to the authonty contained in
10 CFR 2.721 (1980). the Atomic Safely
and Licensing Board for Consumers
Power Company (Palisades Nuclear

ower Facility). Docket No. 50-255-SP
is hereby reconstituted by appointing
the following Administrative judge 1o
the Board: Dr. Jerry R. Kline Dr. John R
Lamarsh. who was a member of this
Bourd. i1s deceased

As reconstituted. the Board 1s
comprised of the following
Administrative Judges

Elizabeth S. Bowers. Chairman

Dr Peter A. Morris

Dr. Jerry R. Kline

All correspondence. documents and

50 3 pwrcent avehed warum
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325 pvewn
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128 peviem erv
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771 parcant anoched o awam

265 parcent eV Ched o wam

Washington, D.C.

A request for a hearing or a petition
for leave to intervene may be filed on or
before September 3. 1981. Any request
for hearing or petition for leave to
intervene shall be served by the
requester or petitioner upon the
applicant, the Executive Legal Director,
US. Nuclear Regulatory Commission.
Washington, D C. 20535, the Secretary,
US. Nuclear Regulatory Commission
and the Executive Secretary
Department of State. Washington DC.
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other materials shull be filed with the
Bourd in accordance with 10 CFR 2. 7m
(1980). The address of the new Board
member is: Dr. Jerry Kline. Atomic
Safety and Licensing Board Panel. U.S
Nuclear Regulatory Commission
Washington, D.C. 20555

Issued at Bethesda Muryland this 28ih day
of July 1981
B. Paul Cotter, |r.,
Chivf Admunistratii e Ji.ifus

YL"E").'YQ Board Pyl
2021 Flled 850
BHLING CODE 7590-01-4

R m LR

[Docket Nos. 50-413 and 50-414)

Duke Power Co., et al; Establishment
of Atomic Safety and Licensing Board
To Preside in Proceeding

Pursuant to delegation by the
Commission dated December 29. 1972

T :
$00 %,y A TR TN A R

Routre 'wosd ' Tearams Urw 2

Aovere

Fus ‘or P Joras ) Resewcr Resctr

v ataiad Fue tor Regrocasery m SA00

In its review of applications for
license to export production or
ulilization facilities, special nuclear
meterial or source material, noticed
herein. the Commission does not
evaluate the health, safety or
environmental effects in the recipient
nation of the facility or material to be
exporied

Datad this 29th day of
Bethesda. Maryland

For the Nuclear Regulatory Commission
James R. Shea,

Director. Office of International Progroms

July 1981 o
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published in the Federal Register (37 FR
38710) and 2.105, 2.700. 2.702. 2.714
2.714a. 2717 and 2.721 of the
Commission's Regulations, all as
amended. an Atomic Safety and
Licensing Buard is being established in
the following proceeding to rule on
petitions for leave 10 intervene and/or
requests for hearing and to preside over
the proceeding in the event that a
hearing is ordered:

Duke Powur Company. et al. Catawha
Nuclear Station. Units 1 and 2
Consiruction Permit Nos. CPPR-118 and
CPPR-117
This Board is being constituted

pursuant to a notice published by the

Commission on June 25, 1981. in the

Federal Register (48 FR 32974-75)

> Sire i 3
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entitled. "Duke Power Co.. et al.; Notice

of Receipt of Application for Facility

Operating Licenses; Availability of

Applicants’ Environmental Report:

Consideration of Issuance of Facility

Operating Licenses: and Notice of

Opportunity for Hearing.”

The Board is comprised of the
following Administrative Judges:

James L. Kelley, Chairman, Atomic
Safety and Licensing Board Panel,
U.S. Nuclear Regulatory Commission.
Washington, D.C. 20555

De. Dixon Callihan, Union Carbide
Corporation, P.O. Box Y, Oak Ridge.
Tennessee 37830

Dr. Richard F. Foster, P.O. Box 4283,
Sunriver, Oregon 97701
Issued at Bethesda. Maryland. this 28th day

of July. 1981,

8. Paul Cotter. Jr.,

Chief Administrative Judge. Atomic Safet y

and Licensing Board Panel

PR Duc. 122822 Filed 347 8435 am)

NG CODE 7500-0 14

[Docket No. 50-302)

Florida Power Corp., ot at; Issuance of
Amendment to Facility Operating
License and Negative Declaration

The U.S. Nuclear Regulatory
Commission (the Commission) has
issusd Amendment No. 41 to Fucility
Operating License No. DPR-72, issued 1o
the Florida Power Corporation. City of
Alachua, City of Bushnell. City of
Cainesville, City of Kissimmee, City of
Leesburg. City of New Smyrna Beach
and Utilities Commission. Cily of New
Smyrna Beach. City of Ocala. Orlando
Utilities Commission and City of '
Orlando. Sebring Utilities Commission.
Seminole Electric Cooperative, Inc.. and
the City of Tallahassee (the licensees)
which revised the license and Technical
Specifications (TSs) for operation for the
Crystal River Unit No. 3 Nuclear
Generating Plant (the facility) located in
Citrus County, Florida. The amendment
is effective as of the date of issuance

This amendment: (1) authorizes the
fucility power level to be increased from
2452 MW!1 to 2544 MW, and (2) corrects
& typographical error on TS page %

34

The applications for the amendment
comply with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act). and the
Commission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission’s rules and regulations in 10

CFR Chapter L which are set forth in the
license amendment. Notice of Proposed
Issuance of Amendment to Facility
Operating License in connection with
Item 1, above, was published in the
Federal Register on March 28 1979 (¢4
FR 18568). No request for a hearing or
petition for leave to intervene was filed
following this notice of proposed action.
Prior public notice of Item 2 was not
required since it does not involve a
significant hazards consideration.

The Commission has prepared an
Enviromental Impact Appraisal for the
power increase and has concluded that
an environmental impact statement is
not warranted because there will be no
environmental impact attributed to this
action other than that which has already
been predicted and described in the
Commission's Final Environmental
Statement for the facility dated May
1973.

For further details with respect to this
action. see (1) the applications for
amendment! dated November 29. 1978,
February 28, 1979, November 20, 1979,
and July 9, 1981, and supplemental
filings. (2) Amendment No. 41 10 License
No. DPR-72. (3) Advisory Commitiee on
Reactor Safeguards letter dated May 13,
1981. and (4) (the Commission's related
Safety Evaluation/Environmental
Impact Appraisal. All of these item3 are
available for public inspection at the
Commission’s Public Documnent Room
1717 H Street. NW., Washington. D C.
and at the Crystal River Public Library
668 N.W._First Avenue. Crystul River.
Florida. A copy of items (2) and (3) may
be obtained upon request addressed to
the US. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Altention: Director, Division of
Licensing.

Dated at Bethesda. Maryland. this 21st duy
of July 198

For the Nuclear Regulatory Commission
john F.Stols.

Chief. Operating Reoctors Bronch No 4.
Division of Licensing

PR Do 0. 2003 Fiied 5381 848 om|

BLLNG COODE "V0-41-w

|Docket Nos. S0-424 and 50429

Georgla Power Co., ot at Issuance of
Amendmants to Construction Permits

The U S. Nuclear Regulatory
Commission (the Commission] has
issued Amendment No. 2 to
Construction Permit No. CPPR-108 and
Amendment No. 2 to Construction
Permit No. CPPR-108. The amendment




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of
DUKE POWER COMPANY, et al.

(Catawba Nuclear Station,
Units 1 and 2)

e e e e

CERTIFICATE OF SERVICE

Docket Nos. 50-413

50-414

Alan S. Rosenthal, Chairman

Administrative Judge

Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Thomas S. Moore

Administrative Judge

Atomic SafeiLy and Licensing
Appeal Board

U.S. Nuclear Regulatory
Commission

washington, D.C. 20555

Howard A. Wilber
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