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significant hazards consideration" finding and issued Ame Jment 158
in accordance with 10 C.F.R. § 50.91(a) (4).

On June 11, 1992, NNECO filed an answer to the Marucci and
EARTHVISION, Inc., petitions to intervene, and on June 18, 1992,
NNECO filed an answer to the Pray petition.! These answers opposed
the respective petitions and hearing requests on grounds that the
petitioners had failed to satisfy the requirements of 10 C.F.R.
§ 2.714 and the standards set forth in the NRC notice. siwmilarly,
on June 16, 1992, June 17, 1992, and June 22, 1992, the NRC Staff
responded to the petitions, arguing that Ms. Marucci, EARTHVISION,
Inc., and Mr. Pray had not satisfied NRC requirements for
intervention.?

L:ter-filed petitions to intervene and requests for hearings
were filed by additional parties,? prompting the Licensing Board to
issue Orders on June 30 and July 15, 1992, requesting the Staff and
NNECO to defer answering, pending further order of the Licensing

Board. The Licensing dcard‘s July 29 Memorandum and Order set a

¥ Sge "Licensee Northeast Nuclear Energy Company’s Reply to
Requests for Hearing and Petitions to Intervene by M.E.
Marucci and Earthvision, Inc.", June 11, 1992, and "Licensee
Northeast Nuclear Energy Company’s Answer to Request for
Hearing and Petition to Intervene by M.J. Pray", June 18,
1992.

¥ See "NRC staff Response to EARTHVISION’s Letter Reguest for
Hearing", June 16, 1992; "NRC Staff Response to Mary
Marucci’s Pequest for Hearing", June 17, 1992; “NRC staff
Response to Michael J. Pray’‘s Request for Hearing," June 22,
1992.

¥ These petitions are identified in section II.C, infra.
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schedule for the filing of amended and supplemental petitions to
intervene and answers to such petitions. 1In addition, the Licensing
Board reguested that the various petitioners, the NRC Staff, and
NNECO address specific questions concerning standing to intervene in
this proceeding. NNECO provides its response to all of the above in

this answer,

B. HNature of Spent Fuel Pool License Amendment

Amendment 158 revised Technical Specifications governing use of
the spent fuel pool at Millstone Unit Ne. 2. The Amendment modified
administrative controls over the use of the spent fuel pool so as to
impose additional restricticons upon use of the pool. Specifically,
prior to Amendment 158, fuel storage racks in the spent fuel pool
were administratively partitioned into two regions. The Amendment
authorized NNECO to divide the same racks inte three regions and, by
a'lowing installation of blocking devices, reduced the number of
fuel bundles that can be stored in one of the three regions. As a
result, the overall fuel storage capability of the Unit 2 spent fuel
pocl was reduced from 1112 to 1072 fuel bundles. Amendment 158 is,
cherefore, restrictive in nature.

Amendment 158 was motivated Ly a recently discovered

calculation error in the spent fuel pool criticality analysis.”

¥ An array of fuel is "critical" when the number of neutrons
produced by fission in the fuel equals the number of neutrons
absorbed in the array or leaking out of the array. The ratio
(continued...)
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The actual K, in the spent fuel pool was still subcritical and less
than the Technical Specification 1limit of 0.95 when the
calculational error was discovered. However, a revised calculation
of ¥,, assuming a spent fuel powl at full capacity and other
conservatisms, determined a maximum K, to be 0.963 rather than the
previously~calculated 0.922. This result was inconsistent with
previous safety analyses, and was reported to the NRC in Licensee
Event Report 92-003. Amendment 158 ensures that K, will be less
than 0.95 in all cases, by requiring that a portion of the existing
fuel racks be designated for spent fuel that has undergone a
specified burnup, and that blocking devices be installed in a
portion of the existing racks to reduce the amount of fuel to be
stored in these racks. This increases the distance between fuel

bundles, which results in a lower K.

c. Background Discussion of Petitioners
1. Mary Ellen Marucci
On May 29, 1992, Ms., Mary Ellen Marucci, Coordinator of

the Cooperative Citizen’s Monitoring Network ("CCMN"), filed a

“(...continued)
of the number of neutrons produced to the number of neutrons
lost and absorbed is called the effective neutron
multiplication factor, or "K,." When Kg,=1, the array is
critical, i.e., the number of neutro..s produced equals the
number of neutrons lost. K, in the spent fuel pool is
required by Millstone Unit 2 Technical Specifications
§§ 3.9.18 and 5.6.1 to be less than 0.95 (i.e., subcritical,
with 5% margin to critical).
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nontimely petition to intervene on her own behalf. She has filed no
other documents as an individual in this proceeding. In its June
11, 1992 answer opposing Ms. Marucci’s petition, NNECO maintained
that Ms. Marucci had not demonstrated standing to intervene in a
proceeding restricted to Amendment 18, NNECO adheres to its prior

response to this petition.

2. Cooperative Citizen’s Monitoring Hetwork

On June 23, 1992, CCMN filed an unsigned document entitled
"Motion to amend petition to intervene and Motion for leave to file
additional affidavit" ("Motion"). Although CCMN’s June 23 Motion is
unsigned, it lists certain individuals as serving on the CCMN Board
of Directors. NNECO therefore proposes to treat the June 23 Motion
as having been filed by CCMN, as an organization. The CCMN Motion
identifies no particular petition to intervene which it purports to
amend, but NNECO assumes that the Motion, and proposed amendment
thereto, are directed to Ms. Marucci’s initial petition to intervene
as an individual, dated May 28, 1992, and filed May 29, 1992.

On August 12, 1992, CCMN asked for a ten-day extension
beyond the August 14, 1992, date to file proposed contentions. This

was granted by the Licensing Board on August 18, 1992, CCMN filed
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its proposed contentions on August 24.% Below, NNECO addresses

CCMN’s standing, lateness, and propused contentions.

3.  PBatricia R. Nowicki & FARTHVISION, Inc.

Ms. Nowicki filed a nontimely petition to intervene on
behalf of EARTHVISION, Inc., postmarked May 29, 1992. As with Ms,
Marucci, NNECO maintained in its June 11, 1992 reply that
EARTHVISION, Inc., had not demonstrated that it had standing to
intervene in a proceeding on Amendment 158. NNFCO adheres to its
prior answer tc this petition.

In a lett r dated July 29, 1992, Ms. Nowicki notified the
Licensing Board that the name EARTHVISION could not be used as an
organizational name; therefcre, lacking an organizational name, Ms.
Nowicki wished to continue the EARTHVISION, Inc., petition as a
netition on her behalf as an individual. This request is addressed

velow.

4. Michael J. Pray
Mr. Pray filed a nontimely petition to intervenci,

postmarked May 29, 1992, identifying himself as a member of CCMN and

authorizing CCMN to represent his interests. In its June 18, 1992

¥ Iin addition, CCMN has submiitead a letter dated August 13,
1992, entitled "Amendment to Intervention and Hearing
Request.”" It is unclear what CCMN intended by this filing.
It was not served on licersee’s counsel. For purposes of
this Answer, we assume that it has heen superseded by CCMN’s
August 24, 1992 filing.



answer, NNECO maintained that Mr. Pray had not demonstrated standing
to intervene in this proceeding and, in any event, had falled to
justify a nontimely intervention petition in accordance with the
factors of 10 C.F.R. § 2.714(a)(1).

Oon July 2, 1992, Mr. Pray filed a letter with the Board
clarifying his interests and giving a reason why his petition was

nontimely. These arguments are addressed below.

. Resemary Criffiths

Ms. Griffiths filed a nontimely petition to intervene on
June 29, 1992. This petition indicates that she is associated with
CCMN (or EARTHVISION, JInc.) and regquests that her interests be
represented by CCMN (or EARTHVISION). She filed this same petition
on August 13, 1992, with a cover letter clarifying that she wanted
CCMN to represent her interests. However, the petition still lacks

specificity regarding her membership in CCMN.

6. Joseph M. Sullivan

Mr. Sullivan filed a nontimely petition to intervene on
July 6, 1992. This petition is in the same form as Ms. Griffiths’.
Mr. Sullivan indicates that he is a member of CCMN (or EARTHVISION.
Inc,) and authorizes CCMN (or EARTHVISION) to represent him. He has
submitted no further information clarifying his affiliations or

desires for representaticn.
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Mr. LoSacco filed a nontimely petition to intervene, dated
August 13, 1992. The petition as filed is a "sample affidavit" to
be "adjust(ed)" to specific “needs." However, the petition as filed
was not "adjusted" and is ambiguous as to Mr. LoSacco’s affiliation
with CCMN or EARTHVIEION, and is egqually umbiguous with respect to

which organization he authorizes to represent him.

8. Ron‘t Waste cConnecticul

Don‘t Waste Connecticut ("DWC") fileda a nontimely petition
to intervene (dated June 26, 1992) on August 13, 1992, The
petitioner, apparently an organization, avthorizes CCMN to represent
its interests, but notes that it is "not affiliated with CCMN." The
petition also does not specify any members whose interests would be
affected by Amendment 158 or whose interests would be represented by

DWC/CCMN.

II1I. STANDING
A. The Reguirements for Standing

1. Regulations and Case Law
Under NRC regulations implementing the Atomic Energy Act of

1954, as amended, "[a]ny person whose interest may be affected by a
proceeding and who desires to parcicipate as a party shall file a
written petition for leave to intervene." 10 C.F.R. § 2.714(a)(1).
According to section 2.,714(a)(2), such petitions:

-9-



shall set forth with particularity the interest
of the petitioner in the proceeding, how that
interest may he affected by the results of the
proceeding, including the reasons why petitioner
should be permitted to intervene, with particular
reference to the factors in paragraph (d) (1) of
this section, and the specific aspect or aspects
of the subject matter of the proceeding as to
wvhich petitioner wishes to intervene.

Under section 2.714(d) (1), a petition for leave to
intervene must also address the following factors:

(1) The nature of the petitioner’s right under the
Act to be made a party to the proceeding.

(2) The nature and extent of the petitiocner’s
property, financial, or other interest in the
proceeding.

(3) The possible effect of any order that may be
entered in the proceeding on the petitioner’s
interest.

The NRC applies Jjudicial concepts of standing in
determining whether a petitioner has sufficient interest in a
proceeding to be entitled to intervene as a matter of right.
Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating
Station), CLI-92-2, 35 NRC 47, 56 (1992). "These concepts require
a showing that (a) the action will cause ‘injury in fact,’ and (b)
the injury is arguably within the ‘zone of interests’ protected by
the statute governed by the proceeding." Metrpelitan Edison Co.
(Three Mile Irland Nuclear Station, Unit No. 1), CLI-83-25, 18 NRC

327, 332 (1%83). According to the licensing board in Cleveland
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Elec. Illuminating Co. (Perry Nuclear Power Plant, Unit 1), LBP-92-

4, 35 NRC 114, 121 (March 18, 1992):
[T)he asserted injury must be “distinct and palpable" and
“particular [and] concrete," as opposed to being
“‘conjectural . . . {+] hypothetical,’'" or
“abstract." . . . Additionally, there must be a causal
nexus between the asserted injury and the challenged
action. [Footnotes omitted. )

Importantly, any asserted injury that would form the basis
for standing must be tied to the agency action at issue. The injury
must be one that "can be traced fairly to the challenged
action . . . ." Public Serv. Co. of New Hampshire (Seabrook
Station, Unit 1), CLI~-91~14, 34 NRC 261, 267 (1991). "[T]lhere mus®
be a zausal nexus bhetween the asserted injury and the challenged
action." pPerry., LBP-92-4, 35 NRC at 121. Further, the injury must
be "likely to be redressed by a favorable decision in the

proceeding." Seabrook, CLI-9%1~14, 24 NRC at 267.

2. Qrganizational Standing

The same showing of injury is required regardless of
whether the petitioner is an individual or an organization. Florida
Power & Light Co. (Turkey Point Nuclear Cenerating Plant, Units 3
and 4), ALAB-952, 33 NRC 521, 529 (1991)., An organization that
seeks to intervene in its own right must estahlish injury in fact
(that is, real or threatened harm, not merely an academic interest)

to its grganizational .interests within the zone of interests
protected by the Atomic Energy Act. [d. at 529-30. This standard

- 11 -
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the petitiorer to rest on the mere presumption that residence within
fifty miles of the reactor creates standing.

As the Commission noted in £t. Lucie, cases conferring
standing based on a specific distance from the plant "involved the
construction or operation of the reactor itself, with clear
implications for the offsite environment, or major alterations to
the facility with a clear potential for offsite consequences."
Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1
and 2), CLI-89~21, 30 NRC 325, 329 (1989). The Commission
contrasted such cases with those involving minor license amendments,
such as the one here: "Absent situations involvisg such obvious

potential for offsite consequences, a petitioner must allege some

specific ‘injury in fact’ that will result from the action
taken . . . ." 14, at 329-30 (emphasis added).

In Virginia Elec. & Power Co. (North Anna Power Station,
Units 1 and 2), ALAB-79%0, 22 NRC 1450 (1924), the Appeal Board

upheld the denial of a request for hearing and intervention
regarding an amendment to expand the capacity ~f the North Anna
spent fuel pool to accommodate the veceipt of assemblies from a
sister plant. The Appeal Board held that the petition it rejec*sd
was not based upon "a particularized claim that the modification of
the North Anna spent fuel pool might pose a health and safety risk
to [the intervenor’s) members or have a significant environmental
impact." ld. at 1453, Without regard to the residence of any of
the petitioning organizatior‘s members, the Appeal Board simply
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observed that the preposed amendment entailed no "significant safety
or environmental implications," such that "t.,e undertaking of the
[spent fuel puol) modification at this time perforce could occasion
no harm to the organization or its members." Id, at 1454.

In later case involving a license amendment £o change the
permissible maximum K, of the fuel pool from 0.90 to 0.95, the
Licensing Board held that:

This case concerns a request for a license amendment and
is not controlled by the same standing considerations that
govern standing when an operating license is sought.
Whatever the risk to the surrounding community from a
reactor and its associated fuel poecl, the risk from the
fuel pool alone is less and the distance of residence from
the pool for which standing would be appropriate would,
accordingly, be less. Consequently, we do not consider
~@sidence 43 miles from this plant to be adequate for
standing.
Boston Edisen Co. (Pilgrim Nuclear Power Station), LBP-85-24, 22 NRC
97, 99 (1985), aff’d on other grounds, ALAB-816, 22 NRC 461 (1985).
Thus, the risk ¢f harm or injury necessary to support a finding ot
standing is a function of the potential consequences associated with
the new activity licensed by the amendment. Where an amendment at

issue could cause no harm offsite, it follows that standing must be

denied.¥

w In the Perry amendment proceeding noted above, the Licensing
Board similarly denied a petition to intervene because "the
instant licensing action has no crfect on any of the
petitioner’s asserted interests in preserving her life,
health, livelihood, property or the environment. . . .

(continued...)
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A,

Standing Zfeneraliy Jin the Pre¢ient Case

The caselaw discussed above demonstrates that there are

several prerequisites to a finding of standing in an NRC operating

license amendment case. Specifically, an "injury in fact" cannot

exist unless a would-be intervenor atfirmatively demonstrates:

an injury that is "“particular" and "concrete," as
opposed to conjectural, hypothetical and abstract;¥
and

the license amendment at issue must be one with "a
clear potential for offsite consequences; "4 and

any alleged offsite injury must be caused (i.e,,
“traced fairly") to the license amendment at issue; ¥
and

the injury must be one that could be "redressed by a

favorable decisicn in the proceeding."¥

¥¢(,..continued)
(I)njury to individuals living in reasor:ble proximity teo a
plant must be hased on a showing of ‘a c.ear potential for
offsite consequences’ resulting from the challenged action."
Perry, LBP-92-4, slip op. at 15-76¢ (iarch 18, 1992) (citing

, CLI-B9~-21, 30 NRC at 325.) The petitioner in that

case lived within 15 miles of the n.clear power plant.

W Perry, LBP-92-4, 35 NRC at 121.

w st. Lucie, CLI-89~21, 30 NRC at 329.

w Seabroock, CLI-91-14, 34 NRC at 267.

B Id.
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Assuming as above stated,’) could an allegation that
the technical spe.afications, as amended, do not bring
the spent-fuel pooi Jp %o the licensing basis and do
not satisfy NRC rit.cality requirements, establish
injury=-in-fact? $ ¢ simpler terms, can nearby
Petitioners suffer injury-in-fact from postu.ated
offsite releases if the amendment increases safety, but
net enough?







in scope to whether the am:ndment should be issued,? a dacision in
favor of the petitioners (i.e., to not issue the amendment) would
not redress the potential injury.

The issue of whether the license amendment will return the
facility to its design basis level of safety is not a matter before
the Licensing Board. Likewise, the intervenor cannot expand the
scope of the proceeding to encompass the adequacy of the
design/licensing basis. Standing would only exist for an amendment
if there was some potential ancillary injury caused by the
amendment, rather than by the pre-existing coundition, that would
have some arguable offsite consequences (see the discussion of
Question - below). In the case of Amendment 158, there has been no
such showing of injury.

The Commission’s authority, under Atomic Energy Act section

189(a), to define (and 1limit) the scope of a proceeding was

W Licensing Beoard jurisdiction is limited to issues "within the
scope of matters outlined in the Commission’s notice of
hearing on the licensing action," Wisconsin Electric Power
Co. (Point Beach Nuclear Plant, Units 1 and 2), ALAB-739, 18
NRC 335, 339 (1983).

Regarding NNECO’s Amendment 158, the "action" before the
Licensing Board is whether the license amendment, as
proposed, should be issued. According to the notice of
opportunity for hearing:

the licensee may file a reguest for a hearing
i to the
subject facility operating license . i

57 Fed. Reg. 17934 (emphasis added).
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the closing of the facility, will be remitted to
section 2.206’s petition procedures.

Id. at 1383,

In summary, the hypothetical proposed by Question 1 might
give rise to a potential injury in fact in some context, but that
injury does not confer standing in this license amendment
proceeding. First, a causal nexus is lacking; the amendment as
proposed is not the cause of the injury. Second, a hypothetical
‘ajury to a petitioner caused by pre-existing conditions, such as
inadequate spent fuel pool design or administrative controls, could
not be redressed by a decision of the Licensing Board with respect
to whether an amendment intended to improve safety by addressing the

pre-existing condition should be issued.

2. Question 2

If question No. 1 is answered in the negative,

what relief from relevant post-amendment risks

are available to nearby residents?

Ac suggested by the foregouing discussion, there is a remedy
available to all members of the public who wish to focus the
attention of the NRC Staff on certain licensed activities. That
remedy is provided by the Commission’s Rules of Practice, 10 C.F.R.

§ 2.206. Any petitioner may, therefore, seek relief from post-

amendment risks in this case under 10 C.F.R. § 2.206. As pointed

out by the Bellotti Court,
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[pletitioner . . . is in no sense left without
recourse by the NRC'’s denial of
intervention . . . . Commission regulaticns
provide for public petitions to modify a license,
which may lead to license modification
proceedings if the Commission finds that
appropriate. 10 C.F.R. § 2.206 (1983).

id. at 1382.

A section 2.206 proceeding is in fact the appropriate forum
for addressing generalized concerns related te plant design and
operation. A petitioner in a section 2.206 proceeding may raise any
issue of technical adequacy or compliance, including that the plant
does not meet its design basis and/or that the design basis is
inadeguate. As noted in the answer to Question 1, while these
issues are outside the scope of this amendment hearing, they are

certainly subject to consideration in a section 2.206 proceeding.

3. Question 3

In discussing the final "no significant hazards
consideration" procedures, the Commission
provided examples of amendments that are
considered likely, and examples that are
considered unlikely to invelve significant
hagards considerations.' Among the examples in
the "likely" category was:

(vii) A change in plant operation designed to
improve safety but which, due to othrr factors,
in fact allows plant operation with safety
factors significantly reduced from those believed
to have been present when the license was issued.

d Nonetheless, even in a section 2.206 proceeding, a petitioner
could not in this forum challenge the adequacy of NRC
regulations. See 10 C.F.R. § 2.758.

- 23 -



Id, at 7751,

Does not the cited example, notwitustanding its
category, indicate that the Commission does not
intend to foreclose a hearing to persons whose
interests may be affected by an amendment that
does not in itself threaten injury, but where
injury results directly from the amendment’s
failure to achieve adequate safety margins?

‘*inal Procedures and Standards on No

Bignificant Hazards Consideration, 51 Fed. Reg.

7744, 7750-51, March 6, 1986.

The "no significant hazard consideration" standard
("Standard") is the test by which the Commission resolves procedural
questione of when a hearing is held; i.e., whether any hearing that
is ordered must be held prior to or following issuance of a license
amendment. The Standard does not relate to whether a hearing should
be held.® Regardless of whether an amendment involves
significant, or no significant hazards considerations, an
opportunity for hearing is provided to the public. Because the "no

significant hazards consideration" standard addresses the timing of

w The Commission addressed this issue in its Statement of
Considerations for the "Final Procedures and Standards on No
Significant Hazards ~onsiderations," 51 Fed. Reg. 7744.
Specifically:

the "no significant hazards consideration"
standard is a procedural standard which governs
whether an opportunity for a prior hearing must
be provided before action is taken by the
Commission ;

51 Fed. Reg. at 7746. It is also worth noting "that there 1is
no intrinsic safety significance to the ‘no significant
hazards consideration’ standard." Id.
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51 Fed. Reg. at 7748. Thus, in both examples the rroposed amendment
would involve a s ™mificant hazards consideration and any hearing to
be conducted on the amendment would be <onducted before the
amendment became effective.

NNECO’s Amendment 158 does not introduce collateral,
negative impacts on safety that would offset the positive impacts.
It does not reduce a margin of safety in any area. Likewise, it
does not involve any new, previously unaddressed, safety issues.¥
Therefore, the NRC Staff correctly concluded that Amendment 158
involves no significant hazards consideration and correctly issued
the Amendrent before the completion of the instant proceeding.
Exa.aple (vii) of the Commission’s examples of amendments that could
involve significant hazards consideration bears only on the timing
of a hearirng, and does not suggest that standing would exist in the

present case.

C. Discuseion of Petitioners’ Standing
L. Ms. Marucci
As discussed in NNECO’s June 11, 1992, reply to the Marucci
petition to intervene, Ms. Marucci’s original letter to the NRC
fails to establiish sufficient interest in this license amendment

proceeding to confer status to intervere as a party. If CCMN’s

v Even assuming such an issue, such as some new factor related
to spent fuel pool rack design, example (vii) would suggest
only that significant hazards considerations exist -- not
that standing exists.
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poel is the type of "generalized grievance" which the Commission has
held to be inadeguate to establish standing. See, e.9., Turkey
Peint, ALAB-752, 23 NRC at 529. Likewise, CCMN has failed to
demonstrate that its interests (if any) may be affected by the
results of the proceeding. See id.

Second, to demonstrate standing as an organizaticn
representing the interests of its members, CCMN must identify the
member (8) having an interest in the proceeding. See Vermont Yankee,
LBP-87-7, 25 NRC at 118. CCMN has failed to identify any
individuals having the requisite interest. Mr. Pray identified
himself as a member of CCMN in his June 3, 1992, letter, and
reguested that CCMN represent his interests. It is not clear
wnether Messrs. Sullivan and LoSacco and Ms. Griffiths are uembers
of CCHN or EARTHVISION, or whether they wish CCMN or EARTHVISION to
represent their interests. However, for the reasons articulated in
section III.A.4 above, and as discussed below, none of these

individuals has demonstrated standing.

3. Ms. Nowickj and EARTHVISION, Inc.

For the reasons set forth in NNECO’s June 11 answer to
EARTHVISION, Inc.’s petition to intervene, i.e., that EARTHVISION,
Inc., showed no organizational interest in this proceeding, and that
Ms. Nowicki did not have sufficient interest in the proceeding to
confer standing to intervene as an individual, EARTHVISION'’s
petition to intervene should be denied.
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to allow intervention on this vague basis would make a farce of
§ 2.714 and the rationale in decisions pertaining to petitions to
intervene."). See also Turkey Point, ALAB-952, 33 NRC at 528-30.

To demonstrate standing as an organization, if DWC does not
have an crganizational interest in the proceeding, it must identify
a member having an interest in the proceeding. Sge Vermont Yankee,
LBP-87-7, 25 NRC at 118. DWC has failed to identify any individuals
having such an interest.

In its petition filed on August 13, 1992, DWC states that
it is not affiliated with CCMN, but that it authorizes CCMN to
represent its interests in this matter. Such an assertion provides
no basis for standing to either CCMN or DWC. While CCMN may
represent its members, "a petitioner cannot assert interest or claim
relief on the legal rights of third parties . . . ." The Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-11, 7
NRC 381, 387 (1978). Since DWC is not affiliated with CCMN, DWC
cannot be represented by CCMN in this proceeding. Even if it could,
DWC has failed to show its own standing, and thus cannot be
represented by CCMN. Therefore, [ ¥C’s petition should be denied,

both in its own right and as support for CCMN’s petition.

NRC regulaticns are c¢lear that a nontimely request for

hearing/petition to intervene will not be entertained absent a
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determination that the request should be granted based on a
balancing of the factors of 10 C.F.R. §§ 2.714(a)(1)(i)=(v) and
2.714(d). The factors of section 2.714(d) have been listed above.

The factors of section 2.714(a){(1)(i)=(v) are:

(1) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the
petitioner’s interest will be protected.

(111) The extent to which the petitionex’s
participation may reasonably be expected to
assist in developing a sound record.

(iv) The extent to which the petitioner’‘s interest
will be represented by existing parties.

(v) The extent to which the petitioner’s
participation will broaden the issues or delay
the proceeding.
A late petitior tu intervene which does not even discuss these
criteria must be denied. Duke Power Co. (Perkins Nuclear Station,
Units 1. 2 and 3), ALAB-615, 12 NRC 350, 353-54 (1980). Good cause

for lateness is the most important factor and, where gocd cause is
lacking, a petition must make a compelling showing on the other
factors. Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), ALAB-743, 18 NRC 387, 397 (1983) (citing Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760,
1765 (1982)). Moreover, a petitioner has a duty to confront the
five lateness factors in his or her petition; the petitioner cannot

wait until the licensee or Staff raises lateness as grounds for
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denying the petition. Bostor Edison Co. (Pilgrim Nuclear Power
Station), ALAB-816, 22 NRC 461, 466, 468 (1983,.

The pubiished Federal Register notice in this proceeding also
expressly stated that nontimely petitions for leave to intervene
"will not be entertained" ahsent a determination by the Licensing
Board that such a request should be granted based upon a balancing
of both the factors in sections 2.714(d) (1) and 2.714(a) (1) (i)=(v).
57 Fed. Reg. at 17,935, col. 2-3. Indeed, the Licensing Board, in
its July 29, 1992, Memorandum and Ovder, urged petitioners several
times not to ignore NRC procedural requirements for intervention,
and pointed the petitioners directly to the requirements for late
petitions {Memorandum and Order, at 10=-11). This certainly was fair
warning of the obligations the NRC places upon those who seek access
to its adjudicatory process., The fact that petitioners still failed
completely to address these standards le2aus to the inescapable
conclusion that, notwithstanding the issue of standing, all of the

late-filed petitions should be denied.

B. Discussion of Petitioners’ lLateness

Even if the Licensing Board chooses to overlook the procedural
defect in the petitions regarding lateness, a reasonable balancing
of the factors of 10 C.F.R. § 2.714(a) (1) weighs against admission

of the petitioners.

- 38 -



1. CCMN
CCMN dié not timely file a petition to intervene. The CCMN

Motion of June 23, 1992, provides only a conclusory explanation for
CCMN’s failure to file a timely intervention petition ("[t)lhe board
of CCMN was unable to act in sufficient time for the May 28, 1992
Federal Register deadline"), with no showing of good cause for the
delay. As the petitioners are evidently aware, reguests to
intervene and for a hearing in this pro-eeding were due by May 28,
1992. In response to that publicly-announced deadline, Ms. Marucci
submitted a nontimely petition which, she emphasized, was filed on
her own behalf and not on behalf of CCMN. (Nor could it have been
filed for CCMN, because CCMMN appears not to have authorized any
filing in this proceeding until June 23, 1992.)

CCMN, as a late-filing petationer, is obligated by section
2.714(a) to address the required factors and to establish that the
nontimely petition should be granted. However, CCMN’s Motion does
not even refer to the regulations in section 2.714(a) (1), nor does
it attempt to address those requirements. Thus, CCMN has failed to
establish that its nontimely petition to intervene should be
granted, and therefore, the netition must be denied on this basis
alone. See Pevkins, ALAB-615, 12 NRC 350.

A balancing of the five factors in section 2.714(a) (1)
clearly supports rejection of CCMN’s ncntimely petition. with
regard to the first and most important factor, the "good cause"
factor in section 2.714(a)(1)(i), the Moction states that the CCMN
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board "was unable to act in sufficient time for the May 28, 1982
Federal Register deadline"; and, further, that "because of the
difficulty our coordinator had in getting the information from the
NRC, Connecticut state agencies and Northeast Utilities, there was
insufficient time to get CCMN board approval for intervention as an
organization . . . "

These assertions by CCMN do not demonstrate good cause for
several reasons. First, it is inconceivable that there was
insufficient information in the Federal Register notice, referenced
above, on which to timely file. (The due date speaks for itself.)
Obviously, Ms. Marucci possessed sufficient information to file a
petition to intervene one day late on her own behalf.¥ It is
unclear why the organization in which she serves as coordinator was
purportedly unable to obtain the same information.® Second, there
is no right to discovery, and no obligation on NNECO’s part to
provide discovery, prior to an intervention petition. Any

insinuation that CCMN was hindered by NNECO in its efforts to file

W The reason given in Ms. Marucci’s petition, postmarked May
29, 1992, was that she needed time to approach her
organization on "what part they wish to play," not that CCMN
lacked sufficient information to file a petition.

= Similarly, in CCMN‘s unsigned August 13, 1992, "Amendment to
Intervention and Hearing Request," CCMN offers no explanaticn
for the organization’s failure to file a petition te
intervene for almost a month after the deadline published in
the Federal Register -- other than an alleged inability to
obtain a copy of the notice until May 26. However, if
Ms. Marucci had the Federal Register notice, it is unclear
why CCMN did not have the notice.
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an intervention petition by May 28 is totally unfounded. NNECO had
no idea that Ms. Marucci intended to file a petition to intervene.
And once that petition was served upon NNECO, the Company made every
effort and informally provided Ms. Marucci and her organization with
infurmation that she reguested. In sum, CCMN’s Motion and the
Amendment to the hearing request advance no plausible showing of
good rause for CCMN’s failure to file a timely petition to
intervene. This factor must weigh heavily against it. See
Shoreham, ALAB-743, 18 NRC at 397.

CCMN next fails to address tr - “vailability of other means
whereby its interests may be protected, as required by section
2.714(a) (1) (ii). This is an important factor since NNECO believes,
as discussed above, that the proper forum to address CCMN'’s
allegations regarding the Unit 2 spent fuel pool is via a petition
filed under 10 C.F.R. § 2.206. Regarding compliance with section
2.714(a) (1) (iii), CCMN’s Motion provides no basis for this Licensing
Board to conclude that the organization’s participation will assist
in developing a sound record. The lack of a response to the
Licensing Board’s questions, as discussed above, seems to indicate
the contrary. This factor must, therefore, alsoc weigh against
allowing late intervention by CCMN.¥

The fifth factor in secticn 2.714(a) (1) also argues against

the petitioner. Based upon the pleadings it has filed, it is clear

¥  see Mississippi Power and Light Co. (Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982).
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that if CCMN is imitted as a party, CCMN’s participation would be
specifically designed to broaden the issues in contention and give
rise to an unnecessary proceeding. In commenting on a similar
situation, the Appeal Board in Cincinpati Gas & Elec. Co. (William
H. Zimmer Nuclear Power Station), ALAB~305, 3 NRC 8 (1976), noted
that "‘a licensing board should take utmost care to satisfy itself
fully that there is at least one contentioa advanced in the petition
which, on its face, raises an issue clearly open to adjudication in
the proceeding, '™ and that "a board should take equal care in these
cases to assure itself that potential intervenors do have a real
stake ir the proceeding." 3 NRC at 12 (citing Gulf States Utils,
Co. (River Bend Station, Units 1 and 2), ALAB-183, 7 AEC 222, 226
(1974)). As discussed elsewhere, NNECU believes that CCMN has
failed to raise issues truly related to Amendment 158, and instead
seeks to litigate broadly the overall issue of the design and
licensing basis of the spent fuel pool (as well as other tangential
issues, such as those related to steam generators). On balance,
therefore, the factors set forth in 10 C.F.R. § 2.714(a) (1) weigh
heavily against accepting CCMN’s late~filed petition to

intervene.

= The fourth factor, the extent to which CCMN’s interest will
be represented by existing parties, cannot be determined at
this time because the Licensing Board has not yet ruled upon
other patitions for leave to intervene. However, even
assuming no other parties are admitted to this proceeding,
this one factor would not outweigh the other four.
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Scientists ("UCS") sought to substitute itself for a prior
participant which had withdrawn from the proceeding, and to pursue
the same issues advanced by that prior participant. UCS asserted an
interest in the proceeding based upon the residency of certain of
its members in proximity to the proposed River Bend Station.
Quoting Easteon Utils, Comm’n. v. Atomic Energy cComm’n.,, 424 F.2d
247, 852 (D.C. Cir. 1970), the Appeal Board found:
wWe do not find in statute or case law any ground for
accepting the premise that proceedings before
administrative agencies are to be constituted as endurance
contests modeled after relay races in which the baton of

proceeding 1s passed on successively from one legally
exhausted contestant {90 a newly arriving legal stranger.

River Bend, 6 NRC at 797. See also South Carolina Electric and Gas
€o. (Virgil €. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC 881

(1981), aff’d, rairfield United Action v. Nuclear Requlatory
Comm’n., 679 F.2d 261 (D.C. Cir. 1982). Therefore, CCMN should be
considared by the Licensing Board to be a separate entity, distinct
from Ms. Marucci, and responsible for meeting the Commission’s
requirements on its own behalf. As such, the CCMN petition (Motion)

must fail .

W With respect to CCMN, it is also important to realize that --
where individual members are identified late -- the factors
of section 2.714(d) must be addressed. Sge
Power Supply System (WPPSS Nuclear Project No. 2), LBP=-7%-7,
9 NRC 330, 336 (1979) (section 2.714(a)(3) is not "an open
invitation for an croganization whose membership is far
removed from the facility . . . to later try to recruit
individuals in the vicinity [of the site) as members and gain
a retroactive recognition of interest").

- 41 =



T T T I~

2. Ms. Marucci

Ms. Marucci filed a nontimely petitiun, postmarxed May 29,
and has made no attempt to address the five lateness factors of 10
C.F.R., § 2.714(a) (1) in the additional time allowed by the Licensing
Board. As a result, she »lso has failed to satisfy the requiresents

and should not be admitted as a party.

3. M. Pray

Mr. Pray filed a nontimely petition, postmarked May 29,
1992. Although he states in his July 2, 1992, letter to the
Licensing Board that "(m)y letter was indeed forwardnd in a timely
fashion," he provides no justification for that statement, other
than to note that he contacted John Stolz of the NRC Sta.f.

A call to the NRC Staff cannot excuse lateness. "Where
petitions are tiled in the last ten (19) days of the notice peried,
it is requested that the petitioner promptly so inform the
Cemmission . . . ." 57 Fed. Reg. at 17935. The telephone call is
requested by the Commission as notice that petitions have been filed
near the end (not after the end) of the stated period. Presumably,
this call is intended to alert the Staff of a pending hearing
request in the event that such a request would entsr into the
staft s plans for issuing an amendment. Mr., Pray’s lateness in a
procecding before the Licensing Board is not excused by such &

telephone call.
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above for CCMN, this cannot be done as a means to avoid the showing
required by section 2.714(a)(1). See River Bend, ALAB-444, & NRC at
796. Therefore, Ms. Nowicki should be considered by the Licensing
Board to be a separate entity, distinct from EARTHVISION, Inc., and
responsible for meeting the Commission’s requirements on her own
behalf. Ms. Nowicki has failed to address the five lateness factcrs
of 10 C.F.R. 4§ 2.714(a)(1) in the additional time allowed by the

Board,

V. ADMISEIBILITY OF PROPOSED CONTENTIONS
A. Reguirements Related to Contentions
1. W0 C.F.R. Part 2.714
To be admissible, contentions must comply with the
Commission’s requirements cof 10 C.F.R. § 2.714(b) (2)!
(2) Each contention must consist of a specific
statement of the issue of law or fact to be
raised or controverted. In additicn, the

petitioner ~shall provide the following
information with respect to each contention:

(1) A brief explanation of the bases of the
contention.
(i1) A concise statement of the alleged facts or

expert opinion which support the contention
and on which the petitiocner intends tc rely
in proving the contention at the hearing,
together with references to those specific
sources and documents of which the peticioner
is aware and on which the petitioner intends
to rely to establish those facts or expert
opinion.

(iii) Sufficient information (which may incilude
information pursuant to paragraphs (b)(2) (1)

A I T W S NS Sy, Y Spm—



and (ii) of this section) to show that a
genuine dispute exists with the applicant on
a mnaterial issue of Jlaw or fact. This
showing must include references to the
specific portions of the applicatrion
(including the applicant’‘s environme tal
report and safety report) that the petitioner
disputes and the supporting reasons for each
dispute, or, if the petitioner believes that
the application fails to contain information
on a relevant matter as required by law, the
identification of each failure and the
nupgortinq reasons for the petitioner’s
belief. . ’

Admissibility of contentions is to be addressed under
section 2.714(d) (2), which provides that the Licensing Board shall
refuse to admit a contention if:
(1) The contention and supporting material fail
to satisfy the requirements of paragraph
b) (2) of this section; or

(i) The centention, if proven, would be of no
consequence in the proceeding because it
would not entitle petitioner to relief.

Section 2,714 was revised to its present form by the
Commission on August 11, 1989 (%4 Fed. Reg. 233,168), inter alia, to
“raise the threshold for the admission of contentions to require the
proponent of the contention to supply information showing the

existence of a genuine dispute with the applicant on an issue of law

or fact." 54 Fed. Reg. at 23,168.% In the Supplementary

& The regulation actually requires a genuine dispute on a
material issue of law or fact. The Commission has defined a
"material" issue of law or fact as one where "the resolution
of the dispute would make a difference in the outcome of the

(continued...)
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Information accompanying the issuance of the final rule, the
Commission emphasized that contentions cannot be admitted when
unaccompanied by supporting facts:
(Tihe rule will require that before a contention is
admitted ~he intervenor have some factual basis for ite
position and that there exists a genuine aispute between
it and the applicant. It is true that this will preclude
a contention from being admitted where an intervenor has
no facts to support its position and where the intervenor
contemplates using discovery or cross-examination as a
fishing expedition which might produce relevant supperting
facts.

$4 Fed. Reg. at 33,171.

The Commission also commented on the need for petitioners
to show a genuine disputa, and specifically addressed how that
dispute is to be shown:

This will require the intervenor to read the pertinent
port/ons of the license application, including the Safety
Analysis Report and the Environmental Report, state the
applicant’s position and the petitioner’s opposing view.
Id. at 23,170. The Commission’s intent, therafore, was clear: to
require some precision in the contention pleading procees te ensure
that a proposed contention has some factual support and that the
contention would address some pertinent aspect of the application in

iaisue.¥

®(,..continued)
licensing proceeding." 54 Fed. Reg. at 33,172, This is
consistent with 10 C.F.R. § 2.714(d) (2)(i1).

e A challenge to revised section 2.714 was denied by the U.S.
Court of Apreals. In Union of Concerned Siientists v. U.8.
Nuclear Regulatory Comm‘n,, 920 F.2d 50 (D.c. Cir. 1990), the

(continued...)



2. Case lLaw Relevant to Admissibility of Contentions
NRC case law addressing the admissibility of contentions
filed under the revisea section 2.714 suggests a strict application
of the rule. In Arizona Public Service Co, (Palo Verde Nuclear
Station, Unit Nos. 1, 2, and 3), LBP-9%1~19, 33 NRC 397 (1991), .ne
licensing board adopted a liberal interpretation of section
2.714(b), and applied rules of construction to infer a challenge by
a petitioner, when none was explicitly stated. The board attributed
“"failure to plead that challenge to drafting oversight." 33 NRC at
407. On appeal, Arizeona Public Service Co, (Palo Verde Nuclear
Station, Unit Nos. 1, 2 and 3), CLI-91-.2, 34 NRC 143 (1991), the
Commission stated .ts intent that section 2.714(b)(2)(i)=(iii) be
interpreted strictly: "1f any one of these requirements is not uet,
a contention must be rejected." 34 NRC at 153 (citing the Statement
of Considerations, 54 Fed. Reg. at 233,171). The Commission further
stated:
These requirements are designed to raise the Commission’s
threshold for admissible contentions and to require a
clear statement as to the basis for the contentions and
the submission of more supporting information and
references to specific documente and sources which

establish the validity of the contention. See 54 Fed.
Reg. 33168, 33170 (August 11, 1989),

W(,,.continued)
Court compared the new (1989) section 2.714(b) to the prior
version and confirmed that "[t)he new rule perceptibly
heightens th({e] pleading standard" for contentions. Id, at
$2. Previously, prospective intervenors were only required
to set forth the bases for contentions with "reasonable
specificity."
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34 NRC at 154 (emphasis added).

In Long Island Liguting Cc¢, (Shoreham Nuclear Power
Station, Unit 1), LBP-91-35, 34 NRC 163 (1991), the licensing board

rejected "bald conclusory allegations" as contrary to the Commission
and fedecal pleading requirements. 34 NRC at 168. CZpecifically,
the board addressed the requirement for specificity, in light of the
availability of information. Petitioners submitted a contention
that failed to provide a specific statement, as required by section
2.714(b) (2), but pleaded that they were "prevented from stating
their complaint with . . . particularity" because of lack of access
to the licensee’s security plan. The board was willing to establish
a "threshold basig" which, if shown, "would have permitted lurther
examination of the amended security plan . . . ." However,
Petitioners did not provide sufficient specificity, nor did they
provide an adeguate reason for the lack of specificity. According
to the board, "[t)here is no reason Petitioners could not analyze or
take account of infermation in the public record . . . to frame a
contention having the required specificity in all but limited

aspects . . . ." 34 NRC at 175,

R Discussion of Petitioners’ Proposed Contentions
1. Analysis of CCMN's Contentions

gontention 1

That there is no basis for the NRC to contend that no
significant risk is involved in the issuance of the
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design change that was issued to address the

criticality errors found at Millstone 2.

In this proposed contention, CCMN has not made a “specific
statement of the issue" as required by 10 C.F.R. § 2.714(b) (2). Nor
has the petitioner demonstrated specific portions of the Amendment,
application, or NRC Safety Evaluation that it wishes to dispute.
Compare 10 C.F.R. § 2.714(k)(2)(iii). To the contrary, the general
statement guoted above is simply a broad, far-reaching clainm,
potentially addressing all aspects of the spent fuel pool design,
regardless of whether such aspects are related to Amendment 158.
This view of the proposed contention is only underscored by the
supporting "Background" and the attached affidavits, which seem to
call for wide-ranging lL.itigation with respect to the Millstone Unit
2 spent fuel pool design and licensing basis, and also to the no
significant hazards consideration determination made by the NRC
Staff. Therefore, not only does this contention fail to meet NRC
pleading requirements, but i1t is directed at matters outside the
scope of a proceeding on Amendment 158. Accordingly, the propcsed
contention should be ruled inadmissible.

The proposed contention refers to an NRC determination of
"no significant risk." It appears from the "Background"
accompanying the proposed contentions that CCMN intends to say "no
gignificant hazards consideration" when it says "ao significant
risk" in the contention. Specifically, CCMN states that "[o]n April
28, 1992, it was noted in the Federal [R)egister that the redesign
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entailed ‘No Significant Risk’." (In fact, the Federal Register
notice indicated that "the NRC Staff proposes to determine that the
amendment request involves no significant hazards consideration."
57 ¥Fed. Reg. 17934 (emphasis added).) To the extent that CCMN’s
’—’-propOlod Contention 1 would challenge the Staff’s no significant
hazards consideration determination, the proposed Contention

addresses a matter outside this Board’s juriazdiction, and must,

therefore, be denied.

The [no significant hazards consideration)
determination itself is not subject to challenge in a
license amendment proceeding . . . . The issue of

whether the proposed amendment does or does not
involve a significant hazards consideration is not
litigable in any hearing that might be held on the
proposed amendment because, as the Commission has
observed, the finding is a procedural device whose
only purpose is to determine the timing of the hearing
(before or after the issuance of the amendment).

Vermont Yankeée Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), LBP~-90~-6, 31 NRC 85, 90-91 (1990) [citation t~ 10 C.F.R.
§ 50.58(b) (6) omitted).

If CCMN actually means "no significant risk" broadly,
proposed Contention 1 should be dismissed for lack of specificity
under 10 C.F.R. § 2.714(b)(2)(1) and (ii), and for failure to show
a genuine issue in dispute, material to this proceeding, under
10 C.F.R, § 2.714(b) (2)(1i1). The proposed Contention as framed is
obviously overbroad, with no focus on any specific aspect of
Amendment 158 that would create a '"risk." The "Background"

material, including the accompanying affidavits, obviously asser*s
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a great many purported problems with the spent fuel pool design and
the accident analyses used to support that design. However, these
concerns are never coherently articulated in a contention. 1Tt is
not incumbent upon either the Licensee or the Licensing Board to
comb through the material provided by a would-be intervener to find
what are the "real" proposed contentions. Moreover, the petitioner

this case has not attempted to tie spezific concerns to the
Amendment at issue. Instead, the material provided seems only to
assert general concerns with the NRC's acceptance criteria for spent
fuel pools, with the single failure criterion, with the fuel pool
accident analyses, and with NNECO’s handling of the July 6, 1992,
Loss of Normal Power event at Millstone Unit 2 (completely unrelated
to Amendment 158). None of these matters is within the scope of
this proceeding -- which is limited to a specific Amendment addingy

restrictions on spent fuel storage.

contention 2

That an environmental and health study needs to be done
80 we can know the effects from releases of varying
amounts of the current allowable radicactive inventory
of the spent fuel pool.
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The NRC Staff addressed this issue in its Safety Evaluation
(“SER") related to Amendment No. 158,% gection 6.0, "Environmental
Consideration":

The NRC staff has determined that the amendment
involves no significant increase in the amounts, and
no significant change in the types of any effluents
that may be released offsite, and that there is no
significant increase in individual or cumulative
occupational radiation exposure. . . . Accordingly,
the amendment meets the eligibility criteria for
categorical exclusion set forth in 10 CFR 51.22(c) (9).
Pursuant to 10 CFR 51.22(b) no environmental impact
statement or environmental assessment need be prepared
in connection with the issuance of the amendment.

CCMN provides no basis to dispute this determination in support of
its contention.¥

The Appeal Board in Genrgia Power Co. (Alvin W. Vogtle
Nuclear Plant, Units 1 and 2), ALAB-2%1, 2 NRC 404, 415 (1975),
noted that when a lLicensing Board is faced with an open-ended re-
exploration of environmental issues which "have already been

canvassed by the Board in the construction permit proceeding," the

licensing board shnuld not "embark broadly upon a fresh assessment

w "Safety Evaluation by the Office of Nuclear Reactor
Regulation Related to Amendment No. 158 to Facility Operating
License No. DPR-65 Northeast Nuclear Energy Company, It Al.
Millstone Nuclear Power Station, Unit No. 2 Docket No. 50~
336," Jure 4, 1992, Enclosure 2 to NRC letter from Guy S.
Vissing to Mr. John F. Opeka, June 4, 1992,

w Similarly, Mr. LoSacco and DWC call for Environmental Impact
Statements under NEPA in their August 13 and June 26
petitions, respectively. The SER has addressed this iusue
and noted that additional envirconmental assessments are
unnecessary.
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of the environmental issues which have already been thoroughly
considered and which were decided in the initial decision." In our
case, the envircnmental effects of the spent fuel pool, under both
normal and accident conditions, were analyzed during initial plant
licensing. With respect to Amendment 158, the NRC Staff in its
gafety Evalua*ion has concluded that there will be no resulting
significant effects on the environment. To the extent that this
proposed contention would address environmental effects limited to
Amendment 158, it fails for lack of specificity and basis, for lack
of any facts or expert opinion to support the Contention, and for a
failure to show that a genuine dispute exists on a material issue of
law or fact. To the extent it addresscs the fuel pool generally, it

is outside the scope of the proceeding.

contention 3

That the removal of requirements for neutron flux
monitors in the Millstone spent fuel pool was improper
in light of the fact that befcre the license amendment
was issued to allow no inpool criticality monitors the
KRC was avare that the criticality safety margins were
being questioned., Therefore we contend that without
criticality monitors in that pool we will have no prior
wvarning if a dangerous neutron multiplication were to
occur.

This proposed contention is based on a misunderstanding by
the petitioner of a previous exemption and license amendment granted
to NNECO by the NRC. The proposed contention addresses a matter

clearly outside the scope of the present proceeding.
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which has no criticality monitors) is not, ana cannot be, in issue
in this proceeding.

The scope of this proceeding, as defined by the Commission,
is whether Amendment 158 should be issued == not whether the NRC
should rescind an equipment name change authorized by a prior
license amendment (misconstrued by CCMN) and not whether a prior
exemption was appropriate. Accordingly, the proposed contention

should not be admitted.

Contention 4

That immediate action should be taken to stop NU from

contaminating the new steam generators until our

concerns for the safe storage of the spent and new fuel

is addressed.

In proposed Contention 4, CCMN has again failed to state a
valid contention. There is no statement of law or fact to be raised
or controverted, and there is no showing that a genuine dispute
exists on an issue within the scope of the present vroceeding. The
merits and timing of a decision to restart Millstone Unit 2
following completicn of the steam generator replacement project, the
costs of the steam generator replacement, and NNECO's business risks
inherent in steam generator replacement, are not withir the scope of
this proceeding. See Pebble Springs, CLI-76-26, 4 NRC at 614;
Seabrook, CLI-84-6, 19 NRC at 978. Thus, proposed Contantion 4 does
not meet the requirements of 10 C.F.R. § 2.714(b) (2) and should not
be admitted.
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2. Neo Petitioners Other than CCMN Filed Contentions

The Licensing Board’s July 29, 1992, Memorandum and Order
established a schedule by which all petitioners were to submit a
list of proposed contentions no later than August 14, 1992. No
petitioner other than CCMN has filed proposed contentions in
accordance with the schedule established by the Board’s Order., "“A
petitioner who fails to file a supplement that satisfies paragraph
(b) (2) of this section with respect to at least one contention will
not be permitted to participate as a party." 10 C.F.R.
§ 2.714(b) (1). Accordingly, all other petitions to intervene must
be categorically deriied for lack of an admitted contention.

Moreover, further leave to amend the petitions should not
be afforded in this matter. The Licensing Board itself
"recommend (ed) that the Petitioners study the contention
requirements of the rule carefully since the rule provides that a
Petitioner who fails to satisfy the requirements will not be
admitted as a party." Memorandum and Order, at 9. Further, as
addressed earlier, the Commission has previously emphasized that all

parties to its proceedings are expected to live up to applicable

regulations and obligations. Statement of Policy on Conduct of
Licensing Proceedings, CLI-81-8, 13 NRC 452, 454 (1981). The

Licensing Board has already provided petitioners with substantial
latitude and guidance, and further opportunities to repair defective
pleadings are not warranted. The resources of the NRC and NNECO can
be much better spent on matters of more importance to public nhealth
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and safety. Accordingly, the petitions of Ms, Marucci (as an
individual), Ms., Nowicki, EARTHVISION, Inc., Mr. Sullivan, Mr. Pray,
Ms. Griffith, DWC, and Mr. LoSacco should be dismissed for failure
to respond to the Licensing Board’s Memorandum and Order, and for

failure to comply with the requirements of 10 C.F.R. § 2.714(b).

VI. CONCLUSION

For the reasons stated =2bove, and in NNECO’'s prior responses to
the earlier petitions, all of the various intervention petitions and
requests for a hearing should be denied. Likewise, all of the
proposed contentions should be deemed inadmissible. NNECO
summarizes its positions with respect to each petitioner below.

A. CCMN has failed to meet the requirements for intervention
and should not be admitted as a party to this proceeding. CCMN has
not identified the members it intends to represent in this
proceeding; it has not shown sufficient organizational interest or
interest of its members to confer standing to intervene as an
organization; it filed a petition 2lmost one month late and has not
addressed the five lateness factors as required; it failed to answer
the Licensing Board’s Questions; and it has not submitted an
admissible contention.

B. Mary Ellen Marucci should not be admitted as a party to

this proceeding as an individual. She has not demonstrated an

o interest sufficient to confer standing; she filed a nontimely

petition, postmarked after the end of the published time for filing,
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and has not addressed the five lateness factors as required by the
Board and by 10 C.F.R. § 2.714(a)(1): she failed %o answer the
Licensing Board’s Questions; and she has not submitted vroposed
contentions in accordance with the Board’s July 29 Memorandum and
Order.

€. EARTHVISION, Inc., apparently no longer exists and should
be denied status as an intervenor on that basis alcne. & 4
EARTHVISION is permitted to remain as an organizational petitioner,
itse petition should nonutheless be denied. EARTHVISION has not
shown sufficient organizational interest to confer standing nor has
it identified any members with standing whose interests it would
represent.

D. Ms. Nowicki as an individual also should not be admitted.
Ms. Nowicki should not be permitted to substitute herself for
EARTHVISION, Even if such latitude were allowed, however, her
petition to inte.vene should still be denied. Ms. Nowickl has not
shown sufficient interest to confer standing; she filed a nontimely
petition and has not addressed the five lateness factors as
required; she failed to answer the Licensing Board’'s Questions; and
she has not submitted proposed contentions in accerdance with the
schedule established by the Licensing Board.

E. Mr. Pray‘s petition to intervene should be denied. Mr.
Pray has not shown sufficient interest to confer standing; he filed
a nontimely petition and has not addr2sfed the five lateness factors
as requived; he failed to answer the Licensing Board’s Questions;
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and he has not submitted proposed contentions in accordance with the
schedule established by the Licensing Board.

F. Ms. Griffiths’ petition, Mr. Sullivan’s petition, Mr.
LoSacco’s petition, and DWC’s petition should each be denied. None
of these patitioners has showr sufficient interest to confer
standing; each filed a nontimely petition and none has addressed the
five lateness factors as required; all have failed to answver the
Licensing Board’s Questions; and none has submitted an admicsible

contention.

Respecyful submitted,

[
Nichol:gls. Revnol .ls
David Repka

John A. Maczxjy

WINSTON & STRAWN

1400 L Street, N.W.
washington, D.C. 20005-3502
202-371-5700

Attorneys for Northeast
Nuclear Energy Company

Dated at Washington, D.C.,
this 8th day cof September, 1992
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