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MEMORANDUM FOR:  Brenda J. She'ton, Chief
Information and Records Mai.agenent Branch
Division of 'nformation Support Services
Office of *afarmation Rescurces Management

FROM- PriNip F, McKee, Chief
Reactor Safeguards Branch
Division of Reactor Inspection and Safequares
Office of Muclear Reactor Regulation

SUBJECT: NRC RESPONSE TO NUMARC COMMENTS TO OMB CONCERNING
THE COLLECTION OF FFD INFORMATION

Tre following comments are in response to the Nuclear Management and Resources
Council's (NUMARC'S) comments of February 25, 1982, on the NRC's request for
the Office of Management and Budget (OMB) approval of information collection
requirements for a final rule published in the Federa) Register (56 FR 41922)
on August 26, 1991, concerning fitness-foer-duty programs. Based on our review
of NUMARC's comments, we assume they aie ubjecting to the addition of the
reporting of test results by process stage by all licensees and not the other
changes to 10 CFR 26.71.

The amendment to the regulations tia* contains the new reporting requirements
was made to address the issues that could arise from actions that could be
taken by licensees based upon on-site presumptive positive tests. This is an
issue that the Commission has carefully considered, trying to find the proper
balance between safety and individua) rights. The propused rule, published
in August 21, 1990, took the position that no actions should be taken based
on an on-s‘te presumptive positive test result. 1In consideration of public
comments from NUMARC on the issue, the Commission decided that administrative
actions could be taken against an individual for certain drugs based on a
presumptive positive .est under very controlled conditions. One of those
conditions is that such options are based on screening test protocols and
controls which provide high levels of accuracy and reliability. The final
rule was revised to reflect the Commission's fina) position. The addition of
the reporting requirement in the final rule is consistent with the Commission's
final position on the issue and with its goal of obtaining the minimum
information needed to formulate future recommendations concerning changing

or modifying policies in this zontroversial area. Specifically, the rule
requires reporting of test results ‘positive and negative) by process stage,
1.8., oh site screening tests (when conducted), laboratory screening and con-
firmation tests, and MRO review. The information would need to be collected
from al) licensees, not just those that choose the option in the rule, since
information from one licensee's program would not provide sufficient bases
for further policy changes in this area.
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Brenda Shelton

It should be noted that since January 3, 1990 the Ticensees have been required

te collect and analyze the

Lo be reported. Therefore.

requirement and only a sma)

agrug testing perfarmance data that would be required
the NRC sees nc addi: fonal fnfowation col'ec.ion
1 "pro forma" incremental reporting oursan. is0,

it should be noted that similar requirements are imposed on Federa) agencies in
the "Mandatory Guidelines for Federa) wWorkplace Drug Testing Programs" (53 FR
11970) which implements Executive Order No. 12564, dared September 15, 1986 and

Public Law 100-71.

The Commission recognized tiat .9 CFR Part 26, “Fltness-Fov-Duty Progiam,"
corcerrad » compler new disciplina with which there is much controversy, that

established policies would

need adjustments, and that the rule should be

evaluated periodically to take advantage of lessons learned. Currently, the

Commission is developing a

proposed amendment which is based upon lessons

learned from the first two years of operating experience and comments from
NUMARC. It is important that the Commission receive the data necessary to

urderstard the broad policy

necessary to discharge 1ts

potentially have a ierge impact on public health and safety,
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NUCLEAR REGULATORY
COMMISSION

1WCTR Part 26

RIN 2150-AD8 1

Fitness-for-Duty-Programs

AQEncy: Nuclear Regulatory
Coemmission

ACTION: Final rule

summanry: The Nuclear Regulstory
Commission (NRC) is amending its
regulations governing fitness-for-duty
programs that are applicable to
lizensees who are authorized to
consiruc! or operale nuclear power
reactors. The final rule is necessary to
clarify the 'RC's intent concerning the
uracceptability of taking action against
en individual that is based solely on the
preliminary resulls of # dreg screening
tes! and to permit. under certain
conditions. employment actions, up to
and including the action of temporary
remuval of an individual from
unescorted access or from normal

duties, besed on an unconfirmed
positive result from an initial screening
test fur marijuana or coceine
EF>ECTWVE DATE Seplember Li. 1991,
excep! for the informnaetion cullection
requirements contained in
§8 26.24(d, 2)(iv), and 26.71(d) These
information collechion requirements will
become efective the Office of
Menagemen! and 1 (OME)
approval The NRC publis) & notice
of the effe tive dute i the Foders)
Register.

ene McPee actor Safvguards
Branch, Division o Reactor Inspection
and Saleguards, Office of Nuclear
Reactor Regulation, U S Nuclear
Regulstory Commission. Washington.
DC 20555 Telephone: (301) 482-3210
BUPPLEMENRTANY INFORMA TION:

Background

On A 1 31, 1990, the Commission
publi in the Federa! (85 FR
85648) proposed amendments 1o its
fithesn-for-duty reguletions applicable to
licensees authorized to construct or
operate nuclear &wor reactors. The
proposed amendments sougn! to clarify
the Commission's intent about the
unacceptability of taking actions against
an individua! tha! are based solely on
unconfirwed preliminary drug test
results.

Interesied parties were invited 1o
submit comments oo the propoved
amendments witiin 60 daye sfier their
publication in the Federa! . The
stafl received a tote! of 32 comment
letters in to the Notice of
Proposed Ruiemaking (NPRM). Upon
consideration of the comments received.
the NRC is modifying the proposed
regulation as discussed in the Statement
of Considerations.

Comments on the Proposed Rule and
Responses

Comments were received from the
general public, two Congresamien,
workers in nuclear power plants, the
international headquarters of two
unions. the Nuclear M ent and
Resources Council ClL21
power reactor licensees, two contractor
organizations, one law firm. and a
professional society.

1 Comments Concerning the Bolance
Between Safety and Individual Rights

Comments Opposing the Proposed
Amendment

NUMARC and 10 licensees believe
that the current rule is adequate and
that the proposed amendment should
not be adopted. The central argument
for their opposition to the proposed

amendment was that the public health
and safety would be best protecied by &
practice where an individua! with &
positive resuit for certain illega!
substances from s preliminary initial
screening teet can be placed in o
DODWOrk pay siatus, ‘

confirmation of the tes! result.

Comments Supporting the Proposed
Am: ndmey !

The NRC received comments from
Dingell and Bliley. two

licensees. two contracior organizatians
two unions, employees of licensees,
private citizens. snd & professions!
society that supported the propused
smerdmeont 10 19 CFR pant 28 These
commeniers agreed that no sction
should be taken agains! an individnal
that is based on & preliminary screening
test result unless the individual exhibits
other aigns of impairment or indications
that he or she might # safety
hazard Their centra! argumen! was tha!
the proposed rule will provide s degree
of fairness 1o an individua! whose iniual
tes! result may indeed prove in error,
thereby furthering the protection of
worker's rights. ticensee indicated
that the y in the revocaton of
unescorted access until the Mudica!
Review Officer (MRO) has reviewed the
confirmed laborstory test results hag not
affected the reliability or wafety of its
plants.

NRC Respoase

The arguments for and sgainst the
smenidment to the rule center on the
m« balance between saleguarding an

ividua!'s rights and protecting public
bealth and safety. This is the same basic
issue tha! was considered during the
development of 10 CFR pari 26.

The Commission believes that taking
employment actiona, up to and including
the actions of temporarily removing an
employee from normal duties or
temporerily suapending a person’s
sccess 10 @ site, based on 4 presumptive
positive result from an initisl screening
test has validity from & safety
perspective when there is high
confidence that the initial reaults will be
confirmed. and when measures rire
teken to ensure that the individual's
rights are protected in those few
instances when the preliminary test
results are not confirmed. The
cenfirmation rate after the initial
screening tests varies substantially
among the drugs tha! are the subject of
the screening tests. A large fraction of
presumplive poeitive results from initial
screening tests for certain drugs are
subsequently confirmed as positive
From a salety perspective, actions that
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are based on the results of these initial
screening tes's could resul! in an earlier
remove! from norma! duties or an earlier
suspension of access 1o @ site for
individusls who are lgter determined by
the confirmation test as having used
drugs

Some of those who favored
edministrative actions that are based on
the resuis of zitial screeing tests also
commented tha) such & practic» and
procedurs needed to be handled
carefully The Commission ugrees that
rarefully prepared and implemented
procedures are needed 1o protect the
reputétions and caresrs of :ndividuals
whose test results are p~ sonfitned. As
£ minimum. the Commiss.ut. believes
those procedures must ensure that there
I8 1o record or disclosurs linking the
teried person 1o @ positive screening test
resul! when the acreening is not
confirmed As pointed out by
ccmmenters. the administrative action is
obvious 10 fellow workers. However, the
Commission believes tha! there is a
himited cet of circumstan s when the
safety benefit from sdmimstrative
&clion against workers who tes! positive
on the screening tes! outweighs the
potential impac! on an individual

In developing the fitness-for-duty
(FFD) rule, the Commission tried to
achieve a proper balance between
safeguarding an individua!'s reputation
and right of privacy and its
responsibility to protect public health
and salety The Commission carefully
considered how to achieve this balance
duning the rule s development and
requested comments on the igsue (see 53
FR 36796 September 22. 1988)
Prohibition against disclosure 1o
licensee management of presumptive
positive results of preliminary testing !
was one measure adopted by the
Commission for the purpose of
protecting individuel rights. The
Commission believes that the proper
balance will be mainiained by placing
substantial conditions and limitations
on the exercise of management
prerogatives in the face of unconfirmed
Pusitive screening test results

From a broad perspective, FFD testing
is only one element of many elements
included in licensee programs {eg.
quaiity essurence, guality control,
trainirg. and wccess authorization) that
addresses reactor safety from the
standpoint of assurance that both
equipment and people will perform their
funciions as intended These programs.
taken ax a whole provide an integrated
approach to ensure that individue!
actions do not adversely affect safe

P Bee § 2708)02) of appendix A to 10 CFR pan 28
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plant operations. The FFD rule includes
& number of specific elements 10 ensure
the! nuclear power plant workers are it
to perform their uesigned tasks For
exemple, the requirementa for the
training of supervisors in behavioral
observation is en element which,
although not sdequate to detect
‘mpairment in all cases, adds to the
likelihood that ind: idusls who
obviously are impaired will pe
recogn.zed o nd removed from activities
that can affect satety In this regard 10
CFR 26.27(b)(1) requires tha! impaired
workers or those whose fitness may be
guestiorable be removed until
detenained fit to safely and competently
perform duties.

The purpose of testing is not only to
make impairment on the job less likely
but to ensure a trustworthy and nighly
reliable workforce and increase the
essurunce that workers will act properly
in stressful situations resulting from
“off-normal” events. The Commission
believes that the benefits of removing
individuals a few days earlier, excep! in
limiled circumstances. may have been
over-emphasized by commenters
opposed 1o the rule. First. as stated a!
(53 TR 36798). a positive result from a
urine test does not establish thet an
individual is currently impaired. only
that the individual may have drugs
present in his or her sysiem and.
therefore. may not be reliable
Information that & person may not be
reliable indicates u less immediate
safety risk than a determunation of
impairment would imply. Second. as
stated in the final rule on July 7. 1889,
(54 FR 24470). the existence of
problems in ihe workplace cannot
entirely eliminated and an undetected
Krenneo of drugs wil! exist no matier

ow thorough the program. This
undetected presence of drugs implies
the! a constant, but small, safety risk
exists even under the best program.
Other aspects of the Commission's

ulations. including design margins,
::c‘iundancy of accident mitigation
systems. quality assurance. and training
supervisors in behavioral observation
provide reasonable assurence of safe
plant operations. Third. those sites
without onsite testing regularly
experience the delays in receip! of test
results sought to he avoided by the
commenters opposed to the amendment.
Fourth, anecdotal evidence indicates
that, generally, individuels who sbuse
drugs have unreelistic hopes of not
exceeding the cutoff levels until
confronted with the confimed positive
results. Malevolent acts in anticipation
of positive test results are therefore
unlikely. The NRC is not aware of any
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instances of malevolent action
individuals during the first yeur of

testing under the rule. Considering
these factors. the Commission concludes
that the increment of risk in clearly
prohibim? employment action excent .n
melf imited circumstances s
negligible. The Commission a'so
concludes that employment ect .,
against individualy under the narrowiy
Vimited circumstances defined herein
should be lefi us @ managemen:
prer.aative of individual wtilities and
not made tandatory.

The Commission. therefore. considers
tha! the rule. as modified as a result of
further consideration of the issues
raised during the comment period.
would continue 1o achieve the
Commission’s original objective and
would strike & fair balance between
individual rights and the protection of
public health and safety.

In certain unusual circumstances. 10
CFR 26.24(¢) may require the reporting
of test results to management by the
Medical Review Officer (MRO) before
confimed positive results are received.
The MRO should be informed of the
presumptive positive results of onsite
initial screening tests if the Health and
Humar. Services (HHS)-certified
laboratory has not reported within the
expected time &s provided in § 2.7(g)(1)
of appendix A 10 10 CFR part 26 If the
MRO cannot complete the review within
the 10-day pericd because of the
unavailability of HHS-certified
laboratory tes! results or unaveilability
of the individual, the repast to
management! should be based on
available information.

Any individua! whe is ung:ind or
whose fitness for duty may

uestionable because of @ basis other
&cn the result of a drug test must be
removed from unescorted status under
the provisions of 10 CFR part 26.27(b)(1).

2 Comments Concerning the Reliability
of iniual Screening Tests

Some of the commenters provided
some statistical dets in support of their
position. One commenter recommended
thet the NRC oblain statistical evidence
to support the rulemaking.

One licensee reported that
&pproximately 66 peicent of its
presumplive positive initial screening
tests are not confirmed. The Teanessee
Valley Authority [TVA) commented that
its drug testing data indicated a high
confirmation rate for the illegal
substances of marijuana and cocaine.

For the pericd from October 13. 1987,
through September 30, 1990, TVA
reported that positive results for 85
percent of the marijuana and 89 percent

by such
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nf the cocaine preliminary initia!
screening teats for its nuckesr power
random tesling program were confumed
by gas chromugupmlmu
spectrometry (GC/MS) tesis done et an
HHScertfied laboratory TVA
contended tha! the high cuafi"maticn
rate from the'r Onslie W MUNGeITY
screening wests justdeed the une of these
resolis L0 take BCh o0 agains! an
individual

A lew [irm representing 8 Licensec
stated that the proposed rle failed to
provide an adequate basis for the
conwemplated revison to 10 CFa.
26.24(d) The iaw Nirm noted tha! the
NRC apparenly disoussed the
distinctor. between the relisbility of
preliminary drue tests for marijuana and
cocaine and the relsbility of such tests
for opiates and amphetamines when it
promulgated the fina! fitness-for-duty
regulat:on |54 FK 244661 The law fum
contended tha! the NRC blurred the
distinction between the drugs and
emphasized 8 geners! policy egually
applicable to all four categories of
substances. thus deciding in favor of
indrvidual rights et the preliminary test

“.1?;

e lew firm recommended that the
NRC noi proceed with the proposed
amondment anti! it has suppiemented
the rulemaking record with statistical
evidence on Lhe incidents in the nuclear
power industry since January 3. 1990, of
erroneous posihve resulls from
preliminary drug tesis for marijuana
cocaine, opiales, amphetamines
phencyclidine end slcohol. The law firm
urged the NRC to hold the amendment in
sbeyance pending such consideration,
turiher notice. and opportunity to
comment.

NRC Response

The Commiasion recognizes that the
immunoassay process used for onaite
preliminary scieening tests (as well as
the initial screening a« the 1 {HS-certified
laboratory) will result in presumptive
positives due to the consumption of
certain food products and over-the-
counter drugs. /Also, the Commission is
awiure tha! e immunoassay 19 & more
reliable predicior for marijuena and
cocaine than for other drugs.

The National Instivute on Drug Abuse
{NIDA | has confirmed that data
provided by TVA is fairly consistent
with tha! reported hy HHS-certified
laboratonies excep! that the TVA
vonfirmation rate for amphetamines is
much lower. NIDA believes that this
may be caused by the use of over-the.
counier siimulants, commonly
associaied with long hours and shift
work. Such use is usually declared
acceplable by the MRO. The

Commission collected deta from several
licemmees where onsite testng is
conductad lo compare those resulls to
the results of GC/MS confirmation
testing and MRO-confirmed posilives
The bicer yees were phicelly
diverse and the dats co does
yrovide an overview of ansite screening
tests conducted by these Licensees The
degr e of agreement between
prescreening tesis and HHS GC/MS
confumatory tests varies widely by drug
type Using NIDA established cui-off
levels, presumptive posiives for cocaine
are confirmed by the laborstories elmos!
0% of the time. For delw -
tetrahydroca anatuno-8-carboxylic scd
THC). the confirmation rate was 88.5%
These siatistics support the
acceptability cf hnpom'.I&" taking
enmployment action. up to the point of
suspending ap individual from
unescorted acuess. vased on &7
unconfirmed positive test result from »
drug test for marijuana or cocaine,
Provided licensees maintain 8 high
confirtmation rate |85% or higher) for
those two iHega! drugs. the Commission
conciudes that employment action up to
and incleding temporary rernoval from
unescoried access or normal work
dulies is scceptable if measures are
taxen to himi! the neguttve impact on
those indniduals (fewer than one ot of
five) whose onsite positive tes! results
for these two drugs are not confirmed

3. Comments Concerning “airness ond
Individual Rights

Although NUMARC and severs!
licensees opposed the proposed
amendment. they pointed out that
presumptive positive results from initial
screening tesis could be caused by the
consumption of ordinary food products
and over-the-counter medications.
NUMARC therefore recommended tha!
licensees be allowed © take
precautionary, nondisciplinary action 1o
remove 8 woerker from unescorted
access only when the results of mitial

screeniog tests are presumptively
positive for illegal, nemu&a.l drugs,
specifically cocaine. phencyclidine
(PCP). and marijuana.

One licensee disagreed with
NUMARC s recommendstion and said
tha! removal procedures. no metier how
carefully writlen and unplemented,
could not edequately prevent tainting en
innocent individual's reputation. Severs!
licensees, including two that opposed
the amendmenl, indicated that the
program needed t¢ be sensilive 1w the
potential eflect oo the individual and
mus! incluce messures 1o ensure that
the individual's reputation and career
were no! adversely allecled Alsc. a
majr coalracior commented that

unwarranied removal or tamporary
suspension had serious detrimen el
consequences 1o the individual's
reputation end results in other adverse
ellects on employment For exsmple the
job duration and urgency of the work
may require that 8 temporarily
susperded worker be removed from the
job site and be replaced The contractor
conctuded thet the proposed amendment
would provide & reasonable balance
between safety and an individual's
nghts

Represertatives of two internatiossl
umaons having ke of theasands of
members working at Lcensed faciities
that are aflected by 3¢ CFR part 26
provided comments tha! supporied the
proposed amendmen! 1 the fitness-for
duty ru.e. These unions helieve thet the
proposed rule woud provide 8 cegree of
faimess 10 mn individua! whose result
Fom an isitial tes! may indeed prove
erroneous. By prohibitmg action on en
unconfirmed positive result of an mninal
screening test, the proposed rulemaking
would provide further protection of &
worker's reputation and privacy Other
comments from individusls were
received that shared this support for the
proposed amendment. An individua!
provided an example where he
considered that actious taken with
respect to one individual based on an
unconfirmed positive result from s test
had resulted in damage W tha!
individual's reputation. Another
individual stated that the proposed
srendment was & step in the right
direction and that further actions o
protect the individuel should be
pursued.

The Professional Reactor Operator
Society, which represents 800 members.
supporte the proposed amendment to
10 CFR 28.24(d). The society contended
tha! the rule allowing admimstrative
action on 8 positive _esult from &
prelaunary screening lesl is an
Ulustration of the philosophy of being
guiity until proven innocent and that this
philosophy further alienates a highly
dedicated and professional workforee
tha! is increasingly sensitive to
unwarranted persona! attack The
society contended thet the current rule
has & great potential for “ratchet-prone
rule interpreters” to damage an
individual's reputation and self-esteem
that has contribuled greatly to the
decline in the number of experienced
nuclear professionals and indicates that
the nuclear industry is becoming less
desirable as & profession for future
generstions
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NRC Response

The Commission believes that its
amendment 10 10 CFR 26.24(d) will
continue to provide the proper balance
between individual rights and the need
to protect public health and safety, The
Comrussion has lim'ted licensees’
option to take administrative action
agains! employees on the basis of
unconfirmed positive screening test
resulls to two illegal drugs provided that
the specific reporting location
confirmation rete remains high for the
drugs in question. In eadition, for such
acmiristrative actions against the
employees. the Commission is providing
the following ameliorating actions 1o
minimize the impact on those
individuals whose onsite test is not
confirmed

* The option 1o take action for
urconfirmed positive screening test
res.lts wili be limited io marijuans and/
or cocaine and will be confined to those
licensees with screening test protocols
and controls which provide high levels
of accuracy or reliability of 85% or
higher:

* Any person removed from his or her
position on the basis of an unconfirmed
positive scresning test must be retained
in @ pay status pending the results of the
test confizmation process:;

¢ No personne! or other record
containing informanhon linking the
employee to the positive screening test
result may be retained when the
screening test result is not confirmed,

* Disclosure of a temporary removal
or suspension based un » test result not
later confirmed is prohibicd. and

* Measures are provided 10 assure
tha! disclosures of unconfirmed tests are
not required by the tested individual.

If all locations now using onsite
testing adopted the policy permitied by
this rule. about 50 individuals per year
could be temporarily suspended after
random tests and later restored
{assuming 80% coniirmation for cocaine
and 85% for marijuana). However, r,bout
350 individuals per year who are lnter
confirmed positive would be subjet to
earlier administrative action. A
provision has been added to the fir a!
rule to assure that data on the nuriber of
occasions that this rule provision is
exercised. and that the manage:nent
&ctions. including eppeals. s:e reported
to the Commission as well as
information which will allow the
Commission to monitor confirmation
rates from onsite and HHS-certified
leboratory screening processes

4. Comments Concerning MRO Reviews

Several commenters. including
Congressmen Dingell and Bliley and

56. No. 165 / Monday. Augus! 26, 1981 / Rules and R

NUMARC. emphasized the importance
of the MRO review in the testing
rroccu NUMARC and severa!
icensees indicated thet no disciplinary
action should be taken until the MRO'»
evaluation is completed Comments
from Congressmen Dingell and Bliley
indicated that there is & need to clarify
the function of the MRO 1o sssess all
information associated with the Yest and
deiermine whether an altemative
medical explanation can account for &
drug test result.

NRC Response

The Commission recognizes the
importance of the MRO review for
alternative madical explanations which
frequently oceur because of dieiary
babits or the legitimate use of

rescription drugs. However, the

enguage of the proposed amendment
left this uncleur by referring only 1o the
unconfirmed results of an “initial
screening tes!." whereas & Jositive

®result reported by an HHS-vertified
laboratory is also “unconfirmed™ until
the MRO reviews the result for
slternative medical explanations and
declares the result & “confirmed
positive” or “negative” (except for
alcohol). See 10 CFR 26.3, Definitions.
Therefore. in responae to these
comments, the text of the proposed
amendment is revised in the final rule to
replace the reference 1o “initia!
screening test” with "any drug test other
than for marijuana (THC) or cocaine.”
TLe final rule prohibit: disclosure of any
temporary suspension which is not
confirmed by both a positive result of &
GC/MS procedure at an HHS-certified
laboratory and an MRO determination
tha! there is no alternative medica)
explanation,

8 Comments Cancerning Detection of
Impoirment

Two licensees contended that “other
evidence" mey be difficult to develop
because impsirment caused by drugs is
difficult to detect through behavioral
observation.

NRC Response

This issue wae discussed exlensively
during development of the current rule
at 53 FR 38797-368804, 53 FR 38807, 54 FR
24469, chapters 4 and 5 of NUREG/CR
5227, and chapter 4 of NUREG/CR 8227,
Supplement 1.7 In summary, the NRC

* Copies of NUREG /CR-822" end NUREG /CR-
8227 Supplement 1 may be purchased from the
Superinienden! of Documents. US Government
Printing Office. PO Box 37082 Washingion. DC
20013-7002 Copies ar+ also available from the
Netional Technical information Service. 8285 Port
Roys! Ruad Springfield VA 22181. A copy is also
availabie for inspection and copying for & fee i the
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ees the! behaviora! observation
alone is nol adequate to detect drug use
or impairment. However, It cen make an
uaromm contribution to workplace
safety by removing individuals whose
behavior gives rise 1o guestions as to
their reiiability.

6 Comments Concerning Onsite Tsting

A licensee thet supported the
proposed am endmert staied that
pmlm?m’ temporary removel of an
Individua! based upon unconlirmed test
sesults would pu' its existing program in
ropnrd - and could result alsc in the
088 of the onsite \esting option. This
licensee reported that deleys in granting
access caused by the loss of pre-acces:
onsite drug testing could cost it
epproximately $15 million annually

NRC Rusporse

The Commission that the
onsite testing option permits a licensee
to develop wn efficient ptoc::s for g
putling & new persor 10 work, especially
during outages. The Commission
believes that the fina! rule change.
which, in certain circumstan. 3. permits
temporary administrative action aga:nst
an individual on the basis of
unconfirmed onsite positive screening
test results for marijuana and/or
cocaine, is soundly based and does not
place the onsile lesting option in
jeopurdy. This provision is not
mandatory and licensees need not adopt
. L:ucy of taking hmgu
sdministrative action bar.d on
unconfirmed onsite positives.

?. Comment Concerning Work/Pay :
Status

One commenter recommended that
the rule should protect an employee's
right to receive pay during the interim
period between suspension and the
completion of the confirmatory testing

NRC Response

The Commission agrees. The rule
requires that there not be any loss of
compensation or benefits during the
period of any temporary administrative
action,

Environmental Impact: Catogorical
Exclusion

The NRC has determined that this
final rule is the type cf action described
in categorical exclusion 10 CFR
51.22{c}{2]. Therelore. the NRC has not
prepared an environmental impact
statement nor an envirosw.nental
assessment for this final rule.

NRC Public Documen! Room. 2120 L Street NW
Hlower level] Wasiington. DC
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Paperwoeh Reducuos Act Sutemant

This final rule amends imformebon
collection requirements that are subject
to the Paperwork Reduction Act of 1880
44 US.C 3501 ot seq) FExisting
reguircment) were appooved by the
Office of Managemen! and Budget
(OME) under approval sumber 3150~
146 The amended informstion
collechion requirements contained in the
fing! ruls will not become effecive antll
sfier they are spproved by the OMBE.
Notice of OME approval will be
published in the Yedaral Legise

Regulatory Analysis

The regulations in 10 CFR part 26
establiah requusments for hicecaces
suthorized  conatruct o epesate
nuclear powes resciors to Wnplement &
fitness-for-duty program

Trus {inel amendmes.t (o 10 CIR part
20 clenfies the Comm ission'y previous
position that no action snould be taken
against ar individual the! (s based
solely on ar unconfiraed positive rescit
from ar witial screening test and to
permil wuder certain sonditons,
lemporary sdininistrative scuon, up W
removal of an iadividua! from
unescoried access or from nocmal
duties, based on an anconfirmed
positive result from ae mitial screening
tes! for mampuana of cocaine

1t is estimated that tf 8!l locstions now
using onsite testing adopted the policy
permitied by the thus rule. about 80
individuals per year could be
temporarily snapended afier random
tests and laler restored (assummg 80%
confirmation for cocaine and 85% for
manjuana) However sbout 350
individuals per year who are later
confirmed positive would be sabject
eerbier adminis’rative mcthoi

Regulatory Flexibility Act Certification

In sccordance with the Regulatory
Flexibility Act of 1880. [5 US € 805(b)).
the Commi#aion certifies that thia rule
will not have a significant ecopomic
effect on a substantial sumber of small
entities. Thus fioal rule affecis oaly the
licensing and operation of nuclear
power plants. The companies that own
these planis do not fall within the scope
of the defmition of “sma!! entities” set
forth in the Regulatory Flexibility Act or
the Small Business Size Standards
lssued by the Small Business
Administratron in 13 CFR part 121

Backfit Analysis

The NRC bas determined that the
backfit rule. 10 CFR 50108, does not
apply to this final rule This is & minor
madification to & finel rule. already
published for whick a backfit analysis

e e

wes already performed The indirect
coste 1o :vnr‘:'m in this .‘".I':t:d
covered reaponses in t
rue W public comments on the backfil
analywis o paragraph 16215 al M FR
44082

The final rule also includes minor
MOQLOCH UL 10 Je ety
requirement to collect and repont

rem performance deta. for which

mm &nalysis wes performed o
conjanction with the promulgstion of
part 26 A negligible incremenis! burden
wiuld tesult Ly reporting 10 the NRC
fata (1) thet licensees ¢ re ou vent's
tequined to eallee under the exisung
rule (section 2.7(g) of appendix A) and
which NRC reporied to evaluate
the [»vels of acourscy and rebiabllivy
echievable thrvugh initial screening
tests. (i) on the number of occasions
the! ndividuals are removed based
UpOn presumptive posilive screening test
results under the provisions of this rule
chenge. und (ili) W esvure that
and toeir resolution are mel m the
summary of manageoent actions
required to be reported under the
exisung rale. These minor
requiremenis are ressonably within the
scope of the backfil anslywis and do not
alter i conclusions

List of Subjects in 16 CFR Past 2¢

Alcobol abuse, Alcohol testing,
Appeals, Chemica! testing. Drug abuse,
Drug testing, Employee assistance
programas, Fitness for duty, Managemen!
actions, Nuclear power reacions,
Protecton of information. Reporting and
recordkeeping requirements, and
Sanctons.

For the reasons stated in the
and under the authority of the Atomic
Energy Act of 1054, as amended. the
Energy Reorganization Act of 1074, as
amended. and 5 US.C 552 and 553, the
NRC is adopting the following
amendment 10 10 CFR part 26

PART 26--FITNESS-FOR-DUTY
PROGRAMS

1. The wthori? citation for part 26
continues to read as follows:

Authority: Secs. 83, 81, 103, 104 107, W1 88
Stat 930, 935, 837, A a9 amended (42 US.C
2073 Z11L 2112 21X, T3, 21X, 2201 secs
201 202 200 80 Stat 1242 1244 1248 as
amended (42 US C 301 5842 500¢))

For the of sec. 223 88 Siet 064 as
smended (42 US C 2273} sece 2620 221,
2622 2023. 26024 2028 2027 2628 2029 and
26.80 are issued under secs. 161 (b) and (7). 88
Stat 942 and 4% as amended (42 U S C 2201
(b) and (i]} secs 20.70 2671, and 2673 are
issued wunder sec. 1810 66 Siat 980, us
smended 42 US.C 2201(0)).

2 In section 26.2¢. paregreph (d) is
revised W read a8 follows

s
§ 26.2¢  Chemice' eting

(d)(1) Licensess may conduc! initial
screening tests of an skguo! belore
forwarding selecied specimens (o a
laboratory certilied by the Department
ol Heshb and Humas Services (HHS),
provided the Loensee s sl possesses
the necessary training and skilis for the
tasks sssigned the stafl's qualifications
are docutnented and adequate quality
controls for the are implemented
Nuality suntrol ures for initial
screcning tests by = Lcensee s testing
aeility mug incluce the processing of
blod perlormance est specimens and
the submission o the HHS-cerufied
isboretory of s sampling of specimens
intialy teswd as negative. Except lor
the purposes discussed below, access to
the results of preluninary tests mus! be
limited to the Licensee's testing stafl the
Medical Review Officer (MRO). the
Fitness for-Duty Program Manager, and
the employce assistance program stall,
when appropriate

(2) No individual msy be removed or
termporarily suspended from unescoried
acoess or be subjected w other
sdministrative action based solely on an
unconfirmed positive result from any
drug test. olber than for marijuane
(THC) or cocaine, unless other evidence
indicates tbet the individual is impatred
or might otherwise pose a safety hazard
Wilh respect to onsite initial screening
tests for mwarijuana (THC) and cocame.
licensee management may be informed
and Licensees may temporan!  suspend
individuals from unescoried access or
fiom normal duties or take lesser
adnunistrative sctions agains! the
individua) based on an unconfirmed

esumplive positive result provided the

censes complies wilh the following
condiions:

(i) For the drug for which sction will
be taken. st least 85 percent of the
specimens which were determined to be
presumptively posilive s & result of
prelumipary ansite screening lests during
the last B-month wale reporting period
subamnitied 1o the Commission under
§ 26.71(d) were subsequently reporied
&3 positive by the HHS-certified
laburatory as the result of 8 GC/M5
confirmalory sest.

(i1) There is no lose of compensation
or benefita o the \ested person during
the period of emporary admunistrative
action

(iil} Immediately upon receipt of &
negative report from the MMS-certified
Iaboratory, any matter whach could link
the individual to & temporary
suspension Is eliminated from the tested
individun!'s personinel record or other
records
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) No sclosure of the ‘emporar
remotal or suspermion of or other
sdministretive action aguinst an
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¢ In section 1.7 of sppendix A (o part
26 parngraph (g¥2) is revised (0 rend o
tollows

Appendix A o Part 26—-Cuidelines for
Nuclear Power Plant Drug and Alcoho!
Testing Programs

47 Laborstory end Testing Fuciliny
Ana'yeis Procedarg

(8 "Regonding Results '

2) The W Smrtifie! mborsiorny and any
Licenaee testing facibity shall seport as
Deghlive all apecimens excep! susy so!
speciment heing analyy nder specia
processing which are negalive
tes! Ot negs "ve o the vonfirnay
Specimens tegting positive on the
conlirmatoey snsiyss shall b= rep rted
posilive far » ape e sv'wlan 2 Kece it s
provided in § 2£24(d) presumptive nositive
results of prelounkry lesting 8! the Loanses »
lesting {acility will not be reported to licenses
management
. . . . .

Dated o! Kochville. Marytand. this )b day
of Auguel 1991

F Nuciear Regulstory Comr
Samuel | Chilk
Secretory of the Commissior
[FR Doc 91-2084! Flled 6-23-91 845 am!
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AD61-2

PDR

Reconsideration. i the

T8 Expianation, or other

appears |
éle Lhe presen

-

f

the
e of one

Par TRT
Faragraph

es! fo

panel was not affected, the declination
will be affirmed

{(vii) If the Deputy determines that one
or more of the grounds listed in
Paragraph 2(b) existed. and he or she
can determine, based on the materials
reviewed, thet but for the infirmity in
the peer review process, the application
would have been recommended
application will be considered by the
Nationa! Council on the Arts at its next
regularly scheduled meeting

(viii) If the Deputy deterniines that
one or more of the grounds lsted in
' rred, but he or she
cannot determine whether but for the
infirmity, the peer review pane! would
have recommended the application. the
&p; Bt will be reveweq DYy & new
panel If the new panel recommends the
ap ation, the Netiona! Council on the
Arts will review it gt the rext regularly
sch:-d .

the

ait

Paragraph 2(b) ocor

i meeting
<) The Deputy's detern:inati
be final

1
on shall

& Reporting Requirements
Each appropriate Deputy will

maintain @ record of Requests for
side;ation. The record will incly
v of receipl, the neme of the
ant, including name of

or institution where

n number, and

puiy s review is compiete

¢ was

:\_i e

Latlor

abie, the applicatic

De

W each applicant
of the results of the
deration, ard what those results

i January 8 1992

Amy Sabrin

LENeral Lounsei

Arts

{FR Doc. 82-807 Filed 1-13-4.2
BLLNG CODE 783601

towment for the

8:45 am)

NATIONAL SCIEM"E FOUNDATION

dvisory Panel for instructional
Materials Development: Notics of
Meeting

The National Science Foundation
anounces the following meeting
ry Panel for Instructionsal
nent
Time: January 24-25
530 p.m
ANA Hotel, 2401 M Streel, NV
ngton, DC 20037
? 0f Meeting Closad Meeting
Person: Alice |. Moses. Gerbard
Salinger, Frank Sutman. Margare! Cozzens
and Donald Humphreys. Nationa! Science
Foundation, 1800 C 8t. NW., Wash ngton, DC
20550, Instructional Materials Developn
room 835-A. Phone (262) 357-7006.
Purpose of Meeting To attend Instry stiona
Materials Development Panel and provide

1962, Lom

1487

sdvice and recommende tions concerning K
12 Msthematics. Science and Techno OgY
Educetion, and Assessment of Student
Leaming

Agenda To review and evaluste
Instructional Materials Devel pment
proposais as part of the selection process for
swards

Reazon for Clos ng: The proposals being
reviewed include information of & propriety
confidential nature. ind iuding technica
information: financial deta, such as salaries
and nemsone! informatior concerning
inciv.duals sssociated with the proposals
matiers are within exemptions (4) and
5 US.C 552bic). Ge
“'i-»' 14} Y'lf A-‘

Deted January 6, 1993
M. Rebeccs Winkler
Comumuliee Management
{FR Doc. 82-808 Filed 1
BILLMG COOE 7008014

These

vernment! in Us

Officer

18-32. 845 an

NUCLEAR REGULATORY
COMMISSION

Document Contalning Repoiting or
Recordkeeping Requirements: Otfice
of Management and Budget Review

AGENCY: U.S. Nuclear Regulatory
Commission (NRC)

ACTION: Notice of the OMice of
Management and Budget (OMB) revie
of information collection

BUMMARY: The NRC has rece
submitted to OMB for review the
following proposal for collection of
information unde r the provisions of
Paperwork Reduction Act, 1980 (44
US.C. chapter 8¢

1. Type of submission, new, revis
or extension: Revision

2. The title of the informatior
coliection: 10 CFR part 28, Fitness-{or
Puty Programs

3. The form number, if

licable

Not

applicable

required: Biannual

L x\} w he required ¢ re

S4r power piant licensevs

dditional information, suct
number of actions taken. would be
req.uired to be reported by those
licensees who choose to implement the
option provided by this amendment

8. An estimate of the number of
responses anticipated annually: 188
resy

7. Annua! burden per response: 11.2
edditional hours per semiannual report
0.1 per notification to individual

8. An estimate of the total number of
hours needed annually by the in justry
to complete the requirewnent: 3717 hours
pius & one-time development burden of
128 hours
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ng that is be developed: the
lability of & draft of the Regulatory
wer Luide, "Air Sampling in the
duty Workplace," DG-S003. was announced
nel are in the Federal Register oo October ;7
y subslance 1991 (56 FR 52087
npaired K The comment period on N1 IREG-140x
ated with expires March 16, 1982 Camme:
received after this detr will ¢
Considered if it is practical to do so. b
the Commission is able to ARsure
Comments consideration for comments
received on or before this date
mentls should be sent to: Chief
Regulutory Publications Branch, P-222
US. Nuclear Regulatory Commussion,
Washington, OC 20555
A free single copy of dreft NUREG
1800 may be requested by those

p lering

part 26 of NRC'y

r-Duty Programs

Con

i

L comment by

US Nuclear Regulatory
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parimer Dated a! Rockville Maryland, this 7th dey
Of january. 1982

For the Nuciear Regulaiory Commiasion
Dooald A. Cool

w

es-cerulied

CRRE3 ANd 1

Rodt MHealth

! Resulotom
Nuciear Regulclor

n Protection an
Effecis & A Divisios
Appiicotions, OFice o
Hesex

[FR Doc. 92028 Fued 1-13-82. 8.45 &m |
WLLUNG O TG 0
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U.S. Nuclear Regulaton Commission
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A free single copy of drafit NURE G/
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o the US Nuclear Regulator
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Washington, DC 20855 A copy s alec
¢ for inspection and Ir conying
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[FR Doc. 82-928 Filed 1-13-42 A4S am)
WLy OO Te- 0%

(Docket Na. §80-213)

Connecticut Yankee Atomic Power
Co. Notice of Partial Withdrawal of
Appiication tor Amendment to Facility
Operating License

he United States Nuclear Regulat Y

wommission (the Commission
vest of (

granted v
Yankee Atomic Power C mpany
licensee) to withdraw s portion of its

has

the re onnecticut

the
April 8 1981 application f r proposed
amendment to Facility Operating
License DPR-61 for the Haddam Neck
Plant. located in Middlesex Cx

unty
Connecticy

..1(“r-df'¥"t‘

Bl a8 laler

o€ resudmitted

unission has previo

issu tice of C
Issuance Amendr
Federsl Registar or

13852

f

However, by
16801
withdrew the proposed char

December 12 Lthe lLicens
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B DOve documen
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