GOVERNMENT ACCOUNTABILITY Projecy
810 First Street, NE « Suite 630

Washington, DC  20002-3633
2024080034 i 202-408-9655

April 21, 1992

Ms. Cynthia Pederson

Director, Enforcement and Investigations
Coordination staff

Nuclear Regulatory Commiesion

799 Roosevalt Road, Building 4

Glen Ellyn, Illincis 60137

Via Fax
Dear Ms. Pesdarson:

On April 17, 1992, the United States Court of Appeals for
the Sixth Circuit upheld the orders of the Secretary of Labor and
her Administrative Law Judge finding intentional, invidious
discrimination in Larcy v. The Detroit Edisen Company. A copy of
the per gurism Court of Appeals decision is enclosed.

This marke the third time that an independent forum has
found that DECO intentionally discriminated against Me., Larry and
deceived her about her rights. (This finding was also made by
the Administrative Law Judge in 19886, and by Secretary of Labor
Lynn Martin in 1991,)

Priday’s Court of Appeals opinion upheld the DOL finding
that DRCO intentionally deceived Ms, Larry in apparent hopes of
placing any whistleblower complaint bo{ond the statute of
limitations, using a phony EEO scheme tO intercapt nuclear
vhistleblower complaints. United States Administrative Law Judge
Glenn Robert Lawrence was vVery outspoken about DECO’s conduct at
the hearing, stating that the Notice to Employees was -~

on its face misleading ... it is deceptive and invites
people with whistleblowver complaints to see [the EEO
officer) who represents the conpani. I don’t know what
happens to all the wvhistleblowaers in that company.

They may all get thrown into the sewer. (Tr. 621).

The Sixth Circuit decision upheld the DOL finding that DECO
demoted Ms. larry from her position as a nunlear security
specialist because she had raised concerns about serious breaches
of security for safeguards information. The Sixth Clreuit, like
the Secretary and ALJ before it, noted that Mr. Piana, Director
of Nuclear Administration, testified under oath that "it was a
good time to get rid of any == scratch that please." (See ALJ ’
Decision and Ordsr at 7, Secretary’s Decision and Order 2zt
14n.1%, and Sixth Circuit Decision at 12). This ie a case of
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A licensee that threatens peth national security and
enployes free speech nust be punished severely. Anything less in
this case would be a threat to national security.

Ms. Larry and I both look forward to hearing from you, and
will be happy to assist your office.

With kindest regards, I am,

s8incerely

. Slavin, J .7

ard A
Legal Counsel for 90nnt1tutiona1 Rights

cc: Ms., Carolyn Larry
Hon. Ivan Selin, Chairman, NRC
Mr. Ben Hayes
Mr. Jeff Hodges

LarryNRC, 1t1
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Before: JONES, QUY, and BATCHELDER, Circult Judges.

PER CURIAM. The petitioner appeals the Secretary's determination that #t
violated the ‘whistisblowar® protection provision of the Enargy Reorganization Act, 42
U.S.C.§ 5851, by demoting an employee akter she reported alleged security violations to
the Nuciear Regulatory Commission. Finding that the empioyee's complaint was timely
and that the Secretary's decision was supported by substantial evidence, we affirm,

L
This petition arises out of an administrative complaint Mled with the Department of
Labor by the intervenor, Carolyn Larry, against the petitioner, The Detroit Edison
Company. The complaint alleged that Detrot Edison had retaliated against Larry's
protected activity, ir, violation of 42 U.8.C. § 5851, by demoting her after learning that
she had reported security problems to the Nuclear Regulatory Commission (NRC).
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Although the facts in this dispute are contested, we shall summarize the evidence upon
which an soministrative law judge end the Secretary relled in finding for Larry.

In 1982, Detrott Edison hired Larry as a nuciear security oficer at the company's
Fermi 2 Nuclear Power Plant in Monroe, Michigan. As a nuclear securty officer, Larry
worked as 8 member of the plant's armed, unformed security force.

In January 1984, Larry received a temporary promotion, not 10 exceed six
months, to background investigator. Detroft Edison extended her promotion three times
at sx-month intervals. In September 1885, Larry's ttle was changed from background
investigator to nuciear security specialist. In December 1985, Larry recs’ sd a six-month
extensicn as a nuclear security specialist, her fourth such extension. This last extension
was 1O expire in June 19868, The background investigator and nuciesar security specialist
postions are non-unformed and pay more than the nuciear security officer position.

According 10 Samuel Thompson, Lamry's immediate supervisor, Larry's promotion
was extended repeatedly because she performed very well. Thompson aiso recalled
that, in the suramer of 19835, Stu Leach, the plant's director of nuciear security, promised
Larry & permanent position as 8 nuciear security specialist. Acocording to Larry, Leach
told her that he was waiting on the paperwork to make the appointment final. In the fall
of 1985, Leach left his position and was replaced by L. Wayne Hastings. Lary testified
that, after Hastings assumed Leach's position, Thompson assu: od her that Hastings was
favorably impressed with her work and that the permanent appointment would be
forthcoming soon.

In November 1985, Larry observed Cindy Cody, Hastings' secretary, using the
Comprehensive Electronic Office computer system (CEQ) as a word processor 0
prepars @ "safeQuarde’ report about 8 safety violation that had occurred at the plan.
Two months sariier, at @ meeting with Larry, Thompson, and Hastings, an NRC inspector
had explained that the CEO was not secure for use with safeguards information. Larry
discussed the matter with Cody, who told Larry that Hastings had ordered her to prepare
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the report on the CEQ. Both Hastings and Thompson eventually learmed of the

*INversation between Cody and Larry

A few Gays \ater, Larry discussed the CEQ incident with an NRC inspector. Aher
telling Larry that he would 100k INO the Matter, the INspector questioned several other
emplOyees about the incigent

Hastings and Larry enjoyed a cordial professional and social relationship until
November 1585." Larry testified that the relationship became strained in late November
after she reported the CEQ incident 10 the NRC Inspector

The NRC sent Detrott Edison a copy of the inspector's repornt concerming the CED
ncident in earty February 1988. Larry disagreed with some of the report's findings, and
sent NRC inspector Gary Pirtle a letter expressing her concerns on Feoruary 24, 1988

TWO weeks later, Pirtle returned 10 the plamt. While in Hastings' office, Pirtle
received 8 phone call from his supervisor at the NRC. Pirtle took the call at Cody's desk
Two sacurity employees, Maxim Agge and James Bielaniec, testified that they overheard
portions of Pirte's conve. sation. Both testified that they heard Pirtle speak about Larry's
ietter 10 the NRC. Agge testified that he also overheard Pirtle mention something about a
‘sateguards inspection.' Bielar sc was sitting appraximatety six feet from Cody's desk,
while Agge was 10 to 15 feet away. Agge testified that he observed that Hastings was
standing by his desk, approximately 15 feet away, during Pirtie's conversation. Hasungs
testifisd that he did not know that Larry had sent & letter to the NRC until this itigation
bega

Larry testified that she became "compiately invisible® to Hastings after she semt
the letter. (App. 388). Agpe testified that he noticad during this period that Hastings
displayed & “lack of trust towards the staff members.” (App. 487).

Two woeks later, Hastings met with James Plans, general director of nuCear
operation services, and decided 10 reassign Larry and another empioyes, Keth

'In fact, at Hastings' invitation, Larry accompanied him 10 & COMPAnyY DRty
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Johnson, 10 nuclkear security oficer postions. Hastings and Plana testfled that they
made the reassignments as part of an enrichment program, in which unformed officars
received temporasy promotions 1o non-uniformed postions.

According to Hastings and Plana, the decision was unrelated 10 any
‘whistieblowing® activity of Larry and Johnson.? Hastings testified that, athougi Larry's
promotion had been re-extended urtil June, the extension periocs were ceilings so that
the promaotion could be carcelied before the end of the period. Plana testfied that "Mr.
Hastings and | met and decided it was a Qood time to enact our plan to Qet rid of ary -
scratch that, please. . . . [To) bring people in from the Nuciear Security force nsef, the
uniform force, and give them this experience . . . . (App. 851),

Hastings and Plana made their decision whie Thompson, Lary's immadiate
supervisor, was on vacation. When Thompson returned on Apri 1, 1886, he asked for
time 10 argue against the reassignments. In & memo to Plana dated April 7, 1888, he
ownnwmmrmwmmu'mmmmsw-
Mtomelmwmwomommmdmem....'
(ADp. 98). He explained that replacing Lamy and Johnson with less axperienced staff
members would De “counter productive’ 1o meating securty objectives, "not 1o mention
the concerns the NRC may Pwve." (App. 100). He concluded by recommending that
wwm»nnmrmmmmumnwwmas.pm1m.

On April §, 1968, Thompson verbally informed Larry that she wouki become &
nuciear security officer as of Apri 25, Larry requested an explanation for tha change, but
Thompeon proviced none. Thompson showed Larry the memao he had written two days
earfier. MMMMWOOMMMU\MZZ
1968

2 an intemal grievance proceeding, Johneon wieged thit he was resssigned becauss he had
WMMMNMWMAMmewQM
Edimon subsidiary.
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Pursuant 10 the Michigan Whistieblowers' Protection Act, Detrot Edison was
required 10 post a notice informing empicyees of their rights under the statute. Mich.
Comp. Laws Ann. § 15388, Detroit Edison's pasted notice advised employees 10 report
violations to the company's Equal Employment Opportunity (EEQ) Division.

On Aprii 10, the day after Thompson informed Larry of her imminent
reassignment, Larry visited Detrot Edison's EEQ office in Detrot and spoke with EEQ
Specialist Denise O'Keefe. Larry expressed doubdts to O'Keefe about whether she was in
the right place or whether she should flle a complaint with a federal or state agency.
O'Keets testified that she assured Larry that she was In the right place, but that her
efforts on Larry's behalf would cease ff Larry filed a forrmal complaint. O'Keefe dic not tell
Larry that she represented the interests of Detroft Ediec in employment discrimination
and whistieblower cases, O'Keefs aiso testfied that Larry was concerned about missing
8 30-cay deadline for filing & complaint with the Department of Labor and that sne was
unsure when the 30 days began to run. O'Keefe did not inform Larry when the period
began to run.

Atter O'Keete assured Larry that she would keep any disciosures in confidence,
Larry expiained her complaint to her. O'Keefe promised to investigate. A few days later,
Larry provided O'Keefe with documents supporting her complaint.  After a few weeks,
Larry began caling O'eefs frequently to determine how the investigation was
proceeding. O'Keefe testified that she tried unsuccessfully to schedule 8 meeting with
Plana and that she discussed the matter with a member of Detroit Edison's legal staff.
She took NO other action on Larry's behall. She also stopped retumning Larmy's phone
calis.

Larry fled her complaint with the Department of Labor on May 18, 1986. In her
handwritten conisiaint, Larry explained that she had hoped to obtain relief through
O'Keefe but had decided 1o flle baceuss “the 30 day time imit mentioned in the NRC's
Notice to Employees’ is fast approaching 8nd | have not received any assistance from
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Detroht Ecison's EEO person.’ (App. 90). O'Keefe tumed over Larry's documentation 10
Detrott Edison's legal department after lsarning that Larry had Mlad a formal complaint

A hearing was held before an administrative law judge in July 1988  Aher
SUMMAnzing the testimony and documents Jresented Dy the parties, the ALJ first
concluaed U .1 Larry's complaint was timely because Thompson's verbal notice of the
‘eassignmMent was not unequivocal. After finding that Lary had estabiished a prima facie
case of retaligtion, the ALJ found that Larry had shown that Detrott Edison's explanations
were pretextual.  Spectfically, the ALJ found evidence of retaliatory animus against
whistiablowers in the testimony of both Plana and Hastings and in the timing of Larry's
reassignment. The ALJ found "less than credible’ Hastings' testimony that he was
unaware of Larry's communications to the NRC. (App. 38).

Accordingly, the ALJ orcered Detrot Edison to reassign Lary 1o @ nuclew
security specialist position. The order left open the question as to whether the
assignment would be permanent.

The Secratary upheld the ALJa decision in July 1981.% The Secretary affirmed the
ALJS determination that Larry's complaint was timely because Thompson's Notice was
not unequivocal. Alternatively, the Secretary found that the 30-day period was equitably
tolled by O'Keete's ‘misieacing and confusing’ conduct which distracted Larry from filing
her complaint earlier. (App. 28). The Secretary ordered Detrort Edison to reinstate Larry
a8 8 nuciear securty speciaiist on a permanent basis, finding from Thompson's and
ww-munmmm-wnmomwmwmmm
Edison's retalstion. Detroit Ecison then filed this petition for review of the Secretary's
order,

i re0ond 1s Unclesr 88 10 whty e years slapeed bitween the ALSs decision and the Secretarys
e
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Detrott Edison first argues that the Secretary erred in inding that Larry's compiaint
was timaly.  The “whistisblower” protection provision of the Energy Reorganization Act
provides:

onani! SEEEI2053° AN P8 ' S St o

subsection (a) of this may,

yiolation oocuts, fle . . . 8 complaint wi otary
42U8.C. ¢ 5851(b)(1) (emphasis added). Thompson informed Larry of her imminent
reassignment on April 8, 1988, However, Larry did not retum to uniform umtil April 27
Larry filed her complaint with the Department of Labor on May 19.

The Secretary concluded that Larry's complaint was timely because Larry did not
receive unequivocal and final notice of her reassignment untll she actually retumed to the
unfformed position and because Detroit Edison's conduct squitably tolled the limitations
period.

When reviewing these wo conclusions, we must accept the Secretary's
Jetermination of the undertying facts If supported by substantial evidence. Moon v
Janseod Detvers, Inc,, 838 F.2d 221, 229 (6th Ck. 1687). Evidence is substartial ff a
reasonable mind could accept it as adequats 10 support a conciusion, Id,  Since the
appicabilty of a imitations period to & given set of facts is a question of law, we review
the Secretary's applicaticn of the limitations period gde navo. See Bose v. Dole, 845 F 2d
1331, 1354 (6th Cir. 1881).

A
The Secretary and Lavry first argue that Larry fled her complaint within 30 cays of
the alleged violstion. The date the smpioyee receives notice of the adverse smployment
decision, not the date the consequences are first felt, marks the beginniig of the 30-day
period. English v. Whitfield, 858 F.2d 857, 981 (4th Cir. 1968); sae alao Deim ace Stale
Colisge v, Ricks, 448 U.S. 250, 258 (1980) (resching same result based on simiar
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limitation provision in Title VII). However, 10 start the clock running, the notice must be
unequivocsl and Anal. English, 858 F 2d at 981

The ALJ conciuded that the 30 days did not Degin to run on Aprl § because
Thompson's verbal notice did not set forth the specifice of the transfer. The Secretary
reached the same conclusion, adding thet Thompsons memo Opposing the
reassignment may have led Larry 10 believe that the Gecision was reversible.

Detrott Edison argues that Thompeon's notice was unequivocal and final. Detron
Edison points to Larry's testimony, in which she acknowledged that she understood from
Thompson that the decision was final, and 10 her complaint to the Department of Labor
in which she wrote: "On 4-8-88 Sam Thompson, my immediate supervisor, informed me
| was QoIng back to unfform as [sic) nuciesr security officer. He sakd he wrote & memo
trying 10 prevent this but was unsuccesstul.” (App. 84).

The Secretary and Larry do not point to any evidence that would suppon the
Secretary's conclusion that Thompson's nOUce t0 Larry was equivoosl or open 10
modification.  Since the only evidence in the record indicates that the notice was
unequivocal and final, we find that the Secretary's conciusion was not supportsd by
substantial evidence.

LB

The Secrstary and Larry wrgue that Larys cumplaint was nevertheless timely
because of squitable tolng. The doctring uf rg #able toling apples when an smployee
misses 8 filing deading because of ‘miskeading conduct by the smployer or ineffective
but difgent conduct by the empioyes.*  Andrewa v, Orr, 881 F.2d 148, 150 (8th Cir.
1968),

In Ancraws, we discussed In some Cotal the two types of circumstances that
would justify equitable toling. First, tolling is appropriste i the employer engaged in
affirmative conduct thet caused the smployee 10 Miss the deadine. id,, 881 F.2d &t 151,
Second, even in the absence of misieading employer conduct, equitable tolling may be
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appropriste ff the employee Missed the deadiine despite reasonable efforts to comply In
Andraws, we identified five factors to consider in such cases:
o S e v &)t S e
B e s 4 b, w6 B
851 F.20 at 151

The Secretary found that misieading conduct by Detroit Edison caused Larry to
delay fiing her complaint. We find that this factual conciusion is supported by substantial
svidence.

Larry and O'Keefe both testfied that Larry indicated on April 10 that she would
immedistely file her complaint uniess O'Keete assured her that she had come to the
nght place” to resoive her dispute. O'Keefe toid Lavry that she had come 10 the right
place, but that all efforts on Larry's behall would cease ff Larry fled & complaint. This
svidence amply supports the conclusion that O'Keefe's assurances caused Larry to
delay fling her claim,

However, Detroft Edison denies that its conduct was misieading. The Secretary
found that Detroit Edison's representations to Lary were deceptive in several material
ways. First, O'Keete admitted that she never explained to Larry that she represented the
interests of Detroit Edison. Larry's testimony supports the finding that, athough Larry
knew O'Keefe worked in Detroit Edison's EEQ office, Larry did not know that O'Keefe
represented Detroft Edison in employment discrimination and retaliation cases.

Second, OXoele assured Larry that she would keep any disclosures In
confidence. In fact, O'Keefe admitted that she discussed Lary's case with Detroit
Edison's legal department, and O'Keefe tumed over Larry's documents to the legal
depatment after O'Keefe Med her complaint.*

“Detrok Edison strenuously Argues that &y sctions by O'Kesls thet
COMPIAINt are Irslevant 10 determing whether Larry wiks migied. We find this contention (0 be mentiess.
MM!&MMMHON“W%GWLMMNMMN@
depariment, Larry aimost centalnly would not reve delayed Bing her complairt.  Thersfors, O'Keefe's
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Third, O'Keefe promised 10 pursue Larry's grevance. However, O'Keefs made
aimost no discemible progress in the four weeks after Larry contacted her. O'Keefe dig
NOt discuss the Mmatter with Plana Or Mastings, and she falled to return numerous phone
calls from Larry,

Fourth, O Kes'e testfied that she was aware that Larry was confused as to when
the 30-Cay limiation period cegan 10 run. However, despite discuseing Larry's case with
Detroft Edison's legal department, O'Keefe did not attempt 1o Clear up Larry's confusion.

These facts are sufficient 10 support the Secretary's conclusion that Detrot
Edison's conduct caused Larry 10 delay her filing. From the outset, Larry made it clear
that she would fle immediately uniess O'Keefe could provicie her satisfaction. The
evidence amply supports the Ainding that O'Keefe misied Larry by concealing her role as
& representative of Detrott Edison's interests, by making faise promises 10 keep Larry's
disclosures in confidence and 10 pursue the matter diligently, and by allowing Larry to
labor under & confusion as to the proper timing of a complaint. The Secretary could
reasonably conclude, as she did, that Larry would not have attempted to resolve the
matter internally had O'Keefe not misied her.

Accordingly, we find that substantial evidence supports the Secretarys
determination that Detrot Edison's conduct caused Larry to delay her fling. Since that
factual determination I8 suficient to support equitable toling, we afirm the Secretary's
decision 10 equitably toll the imitations period.

WL
Detroit Edison next argues that the Secretary srred in finding that t demoted Larry

because of her protected whistieblowing activity. The parties agres that retaliatory
discha ge claims are governed by a modified version of the framework set forth in

broken promise of confidentiaiity wis relevent misiesding conduct regardiess of when she actually broke
the promise.
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Yoan Y el . v Geen, 411 US. 782 (1973). The employee bears the
Cutso. P Ablishing the three elements of a prima facle case: (1) that he or she
C ghge -t GOMILY protected by the Energy Reorganization Act; (2) that he or ehe was
subjected t0 adverse empiloyment action, and (3) that the adverse employment action
was caused Dy the protected activity. 5@ MOQD, 838 F 2d st 229 (setting forth slements
of prima facie whistisbiower retaliation case under Surface Transportation Assistance
Act).

If the employee establishes a prima facie case, the burden of production then
shifts 10 the employer 10 articulate a legitimate reason for the adverse employment
action. Moon, 836 F 2d at 226. ! the employer meets that burden, the empioyee bears
the utima’e burden to prove that the articulated reason is pretextual. |d,

The Secretary found that Larry had established a prime facie case of retalistory
smployment action and that Detrot Edison's articulated reason for the action was
pretextual. Detrot Edison challenges both haives of the Secretary’s finding. Our review
18 limited 10 determin ng whether the Secretary's indings are supported by substantial
svidence. g In making that determination, we ‘may not relitigate the case de novo,
resolve conflicts in evidence, or decide questions of credibiiity.* |d.

Detrott Edison does not deny that Larry engaged in protected activity by
expressing her concemns to the NRC about Hastings' use of the CEO system. There s
a0 no real dispute that Larry's loss of her promotion 10 nuclear security specialist
constituted an adverss empioyment action. However, Detroit Edison does dispute the
Secretary's finding that there was & causal ink between the protected activity and the
adverse action.

We find substantial evidence 10 support the Secretary's finding that Larry met her
burden of establishing & causal link. In Part | of this opinion, we summarized the
evidence produced before the ALJ 'n some detall. That evidence tends to demonstrate
(1) that Larry had performed very well in her assignment as a nuciesr security specialiot
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and had been promised a permanent promotion, (2) that her relationship with Hastings
DegAN 10 detencrate shortly after she aleried an NRC Inspactor 10 Hastings' misuse of
the CEO system, and that the relationship worsened further after she wrote a letter 10 the

NRC in February 1988; (3) that Mastings and Pians decided to rescind her promotion

wo weeks after NRC Inspector Pirtle disclosed Larry's whistieblowing while speaking on

the phone a few yards from whers Hastings was standing, and (4) that Hastings and

Plana made the decision while Thompson, LATYS SUPDSVIBOY, was On vacation and
mplemented the decision over Thompson's vigorous objection

This evidence produced by Larry s clearty sufficient to establish a prima facie
case of retaliatory discharge. The testimony of Hastings and Plans strengthened Larry's
case sven further. Hastings sdmitted that he "didnt want any employese 10 be unduly
nelptul® 1o the NRC. (App. 208). This testimony was consistent withn Larry's testmony
that Hastings had displayed hostlity toward the NRC. Plana's testimony that Lty and
Johnson were demoted because "It was a Qood time 10 enact ow plan to get rid of any--*
also suggests retalistory animus. (App. 881)

Detrot Edison takes issus with much of this evidence. For example, Detrot
Edison points out that Hastings denied overhearing Pirtie's phone conversation
However, issues of cradiblity are for the ALJ. The ALJ chose not to oredit Hastings
testimony. Since there is substantial evidence supporting & fnding that Hastings could
hear Pirthe's conversation, we may not overtum the ALJ'S credibillty detarmination

As we have indicsted, the ALJ and the Secretary reliec on substantial evidence 10
find that Larry established a prima facie case of retaliatory action. We therefore affirm
that finding

We now tum 1o Detrott Edison's articulated reason for Lamy's demotion. Hastngs
and Plana testified that they reassigned Larry and Johnson 80 that other nuCles’ Securty
oMicers could receve temporary promotions. Thers I8 no dispute thet this sxplanation

would serve as a leQiimate reason for the smpioyment action
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W.MAUWMS&MMMLWMMMMO‘MOQ
Edison's articulated reason was pretextusl Detrot Edison now challenges this finding.
Larry and the Secretary point 1o several pisces of evidence that support the finding of
pretext,

First, Larry and the Secretary point to the timing of the decision. Piana and
Hastings decided 1o act only two weeks after Pirtle's phone call. Temporal proximity 18 &
highty probative factor (n retalistory action cases. See Couty v. Doie, 886 F.2d 147, 148
(Bth Cir. 1980); MoQn, 836 F 20 st 229.

m.wwmmmmwmwmmmowoneabonrmw
Larry's promotion several months before it woulkd have expired. Hastings testified that
the six-morth temporary Promotion term was only & celing 8o that 8 promotion could be
rascinded before the end of the term. However, the ALJ did not credit Hastings'
mm.mmwecwwmtumwmmnmmmm
tomoonrypfomouomo!m.mptoymmmwdmwtm. Thompson
testified that the normal practios was to wait until the end of the term before rescinding a
temporary promotion. The fallure 1o follow normal procedure is evidence of retaliation.
See DeFord v. Secretary of Labor, 700 F.2d 281, 287 (6th Crr. 1983) °

Third, Hastings and Plana acted whie Thompeon wss on vacation and
implemented their decision over his strenuous dissent. Thompeon's Memo explaining
how the move would undermine security is evidence from which a factfinder could infer
that Detrot Edison did not make the decision for legitimate Dusiness reasons.

Fourth, the testimony of Hastings and Piana tends to support 8 finding of pretext.
The AL found evidence of animus toward whistieblowers in the testimony of both men.
WOMnMMMQMMWW'”NMGNM.

Statron Ecison relies heavly on the testimony of Jossph Bemadatis, who, her & temponary
ummwmmmmunmawmwwommm
before LATY's promotion was rescinded. mmmmmm.mwum
wat reassigned during the mickdle of his Promaotion 1em.
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we find that the ALJ and the Secretary relied on substantial svidence 10 Ang that

Detrot Edison's articulated reason for Larry's reassgnMment was pretextual. We therefore

affirm the Secretary's finding that Detroft Edison uniawfully retaliated against Larry

hecause of her protected whistisblowing activity, in violation of 42 U S.C. § 5851

V.

Having affirmed the Secretary's inding of liabiity, we now tum 1o the remedy ™e
Secretary ordered Detrot Edison to return Larry 10 the posmion of NuUClenr security
specialist on a permanent basis. Detrott Edison argues that the Secretary axceeded her
powers because Larry only held the nuciear security Specialist POStION ON & 1BMPOrary
basis

Upon & finding of retaliatory action against a8 whistiebiower, the Secretary s
authorized 10 order the employer 10 ‘reinstate the complainant 1o s former position
together with the compensation (Including back pay), terms, conditions, and privileges of
his employment.* 42 U.S.C. ¢ 5851(b)(2)(B)(¥). At the time of the violation, Larry held &
teMPOrary appoimment as & nuciear security specialist. Therefore, Detroit Edison
comends that, &t most, the Secretary could order It to reinstate Larry On & temporary
rasis

Detroft Edison's argument overiooks the Secretary’s fnding that Larry had been
promised the nuciesr security specialist position on & permanent basis. That finding was
swwwm.mmmdmmw,
Ner SUPenvisor.
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of terms, condions, and privileges’ that may sttach to & position. Therefore, the
Soum‘audawuoonwmmwmﬂytoWHlmtompowonsho
oocupied st the time of the VIOton. Anything less would allow Detrot Edison to once
again remove Larry's promotion and would not Make Larry whole. Thersfore, we affirm
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the Secretary's order to Detroft Edison to reinstate Lary as a nuciear security specialist

on a permanent basis.
Accordingly, the decision of the Secretary s AFFIRMED.



