glﬁzgmslnn,;l.c_ 26530 APPEQ‘\DIX 5

- JuL 12 127

Bertram H. Schur, Esquire

Associate General Counsel

United States Atomic Energy
Commission

Washington, D. C. 20545

Re: Southern California Edison Company
and $an Diego Gas & Electric Company,

San Ongf;g Ngg}ﬁar Generating Station
D1l and 2, AcC Docket Nos. 50-361l-A

.and S50-362-A

Dear Mr. Schur: <

You have requested our sdvice pursuant to the provi-
sions ‘of Section 105 of the Atoric Energy Act of 1934, as
amended by P.L. 91-560, in regard to the above citcd appli-
cation.

1., The Applicant.

The San Onofre Nuclear Generating Statiom, Units 2
3, w. 11 consist of two 1,140 mw units located 2t Car 2 P
ton, “our miles south of San Clemente, California. ‘he
plant will be owned jointly by two invcstor otmed ut .lities:
South :rn California Edison Company (807%) and San Die .o Cas
and L.ectric Company (20%). The original estimatec (oSt of
the uiits at cornletion was $436,960,000; we zre informed by
the zoplicants that because of various factors, including
the possibility of more stringent seismic safety rcciire-
ments, current cost estimates are well in excess of chis
figure. Unit 2 is scheduled to go into operation June ©
1976, and Unit 3, one year later., Scuthern Californi
son Company will nave complete responsibility iz ¢
and operation of the units.
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Southern California Ldison Company ('Edison’) is a
privately owned integrated electric utility which cerves &
50,000 scuare mile area in Southern California with cpproxe-
imately 7.2 million customers. Ediscn presently suprlies
the full bulk power requirements of six municipalitics as
well ¢s one rural electric cooperative. In 1969, Ecison's
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total operatineg r eg were in excess of §642 nmililion,
Edicon's major int.vconncctions are with Paeific CGus & Dlettsr.:
Company to the norih. Arizona Publiec Service Ccupuny te tne
east, San Diego Gos & Llectric Cempany to the south anc the
City of Los Angelus. It is also interconnected witihi the IJurecsu
of Feclamation, the Metropolitan Water District, Imperial
Irrigation District, and other smaller utilities cngaging in

self generation in adjacent areas. .

1

San Diego Cas & Electric Company ("San Diego') is also
a privately owned integrated electric utility which serves

.south of the service area of Edison. San Diego does not have

.

any wholesale customers. In 1969, San Diego's electric
operating revenue was $99,487,000.

2. Relations with Other Utilities

Edison and San Diego are both members of the California
Power Pool. The third and final member is Pacific Gas &
Electric Company ("PG&L'"). All members are interconnected,
dircctly or indirectly, and exchange surplus energy and
provide emergency service; at this time, the merbers co not

.share instzlied or spinning reserves althougn tiey exgect to

-grovisicn which would aliow othz2r cualified utilities to

commence reserve sharing in 1974, The California Iower Pool
was established in 1964 vnder an agreement whicn contsins no

b

ecome pool members. Such utilities may participate In &n
benefits of the pool only throuyh z:rsociation with one of
three members. The pool agreemcnt clso established instal
and spinning reserve requirements fo members and for thir
parties with which the members a e iuterconnected. The effect

of these reauirements is to limii severely the degree to which
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- a pool member may interconnect a1 d crordinate with a whole-

sale customer which is just begiininy to generate a part cf
its reauirements. One other provisicn which should be ncted
sets forth limitations with respcct to standby service o
non-members of the pool. A pool member may draw on spinning
reserve capacity for two hours but a non-member may driw

on such reserves for only one-half hour.

At present, San Diego does not sell bulk power a2t whole-
sale to any non-generating utility. Imperial Irrigacicsa
District, the only utility other tian Edison with whicn San
Diego is interconnected, has satisfactory alternative sources
of bulk power supply and high voltoge transmission and nas
not expressed any interest in participating in this prcjiect.

All of Edison's interconnection partners which sre engzged
in generation have altermative po/er supply and transczissicn
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F-edidizios o o R e AR R BRI ST RaREL L
eiy municipalicivs 1/ ani one cooperii... A R
reguirements li..os5ale customeTs of Eiizrr, LuThU MulataTie”
{rias have sou... intervanticn £o PYSLLIE LRIS &Tpasfocisd,
ené an céditiorsz’ eity and the cooperative bave gunTasred the
view that they liave been cisadventazec o Edison's pricr
course of conduct, In the case of all of these customaTs,
Edison represents the single available source of bulit powar
supply and high voltage transmission.

In this context it should be noted that dison has pure-
sued 2 policy of acquiring the systems of {3 competitors &nd
custemers, In the last ten years, it has acquired four electric

tility systems, two of which were allerccuirements whaleszlie
customers, and made offers to or indicated incercst in pure-
chasing the systems of two additional alle-recuirements whola-
sale customers. .

Edison has in the past acted to block elforts of its
all-requirements wholesale customers Lo receive bulk power
from alternmative sources through wheeling over Edison's trans=

nission facilities. Anza Electric Cooperative is an zll

requirements wholesale custcmer of Edisen with annual loac
growth of approximately 37%. At verious times, Anza ha
za>plied for and received aliocations of federal power, but

-~ -

Z%eanm has denied requests to wheel this power to ARSE. &

1¢47, Edison renewed for a 25-vear term &n asreement iEh
Imoerial Irrigation District which provicded, in pevet, taec

the Distriect would not s:ll or wheel jower to Edison's whole-
sale customers. The Dis rict's service area borders cn that
o Anza. It has adhered to its agreem:nt with Edison and
refused to wheel power tc Anza.

The City of Colton, an all-requir ments wholesale
custo-er of Edison with zn estimated anual load growsn of
20%, indicated that Ediscn has similariy refused to wheel
feceral power to its system,

The largest intervenors, the cities of Anaheim and
side, have been engaged Ior the last decade in atiemzls
secure Edison's cooperation with or accuiesence in the
accuisition of lower cost alternative sources of bulk
supply. In 1957, Edison raised its racte for electric
service to municipal customers above its rate for service to
large industrial customers, thereby placing the municipal

1/ The cities are Anahein, Azusa, Banning, Colton, Riverside
and Vermon. .
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eussera»e &t a severe disadvanti.. ... comoetiticn with m&t
to atirvact large industrial loads =z their service croas,
1961, -=:.2im, Riverside and Colten ieined gogother to censidas
possilic alternatives to their resm:ining whelesale full reauirs
ments customers of Idison. In Novemzer 1962, an engineeving
consulzing firm submitted a repovt, recommending that the
cities euplore several such alternatives, incluiing selfe
gereration, peakeshaving generation, and access to capacity
from the projected liorthwest-Southiest Intertie. After receipt
of the report, the cities engaged in negotiations with Edisor
which ultizately resulted in a 5% rate recduction.
In July of 1963, virtually every resale city cigned a
ten year all-requirements contract reflecting this 55 rate
reduction., In addition to requiring the purchase of all power
requirements from Edison and restricting dispositicn of the
power purchased to use or resale within the city limits, these
contracts prohibit the purchaser from cperating any generating
facilities in parallel with those of EZdison. That is, any
eneration owned by a city must be isolateds it cznnot be
integrated into the electric network supplied by Zdison.
Sometime during the 1963-64 period, represcn:tctives of
Riverside met with officials of Edison to discuss the possi-
. bility of the city's developing peak-chaving gencration.
Edison was allegedly axtremely firm in its stand zhat it
would not allow its raesale customers to develop their own
generation,
Early in 1964, River:ide and Ancheim met with officials
£ Bonneville Power Ad iinistration regarding alleczation to the
cities of a block of power from the liorthwest-Sou:ziwest

Intertie. When Edison war asked to wheel this pcuer to the
ciries, it stated that iz ‘elt that the Intertie concept was
"economically unfeasible' and would never come tc Iruition.
The attempcs to obtain Intertie power were effectively pre-
cluded froz success by existence of the all-requirements
contracts,

In February of 1964, after lengthy negotiaticas Edison's
municipal customers rcceived an additicnal 2% racte reduction.

In February of 1967, £dison attempted to get Riverside
to commit itself to a nuw ten year all-recuirements contract
based on Edison's installation of new transmission facilities,
Edison followed a similar course of action with resosect to
Anaheim beginning in April of 1968. Neither city entered
the new contract and nejotiations were terminated in December

of 1968,
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crccuntared envirenmental prebloms ond secrec T it Ty
the city did not follow up its indtial request. e OB
regucct was for terms and concitions under whish Ziiren

woulé provide partial requiremcnts and gtandbhy reiwvice An

the cvent Anaheim installed peax-shaving gemerciscu. Ecison
met on severzl occasions with representatives of ancheinm Lo
explore the feasibility of a rate form which woulc permit
peak-shaving generation by the city. On May 13, 1971, Edison
informed Anaheim that since the city had intervened in Edison’

rate proceeding before the Federal Power Commissicnm and in tiae
instant'proceedxng before this Commission, the ccmpany was
suspending consideration of such a rate.

On February 2, 1971, thirtcen months after the appli~
cants' plans for San Onoire Units 2 and 3 becarme public
knowledge, Anaheim and Riversice requested participation in
these units. San Diego responded that cdue to tne lateness
of the cities' requests, it was no longer pessible to alter
the sizing of the units and that any attempt to recduce the

amount of capacity for which it had contracted would jeopare
dize San Diego's system relisbility. Edison indiceted
willingness to discuss the cities' request., Ediscn, Anasheinm
and Riverside held five meetings during March ané April;
Banning was represented at two of these. While Edison
repeatedly stated that it v uld consider any specific propes:
als the cities wished to make, it emphasizcc thit it would
be extremely difficult for tne cities to make a fessible
proposal. On upr'l 19, Edison wrote to the cities reiter-
ating this view ard setting forth four general criteria which
any proposal by Ariheim and Riverside would have to meet €O
be acceptable to Edison:

These crituric are that the arrangement makes good
business sens.: and is mutually advantagecus €O Edison
and the other genmerating agency. In sddition, such
arrangemen. must not result in unreasonable dis-
crimination 23ainst or burden Edison's customers,

and must not impair Edison's ability to rencer
adequate service to its customers.

-

r

In May, the cities respended that they sav 1ictl
attempting to formulate a speciiic preoposal wnicen would meet
a variety of specific criceris vhen Edison mizat reject it

on the basis of its four general eriteria. On June 30,
Edison replied reiterating its willingness to consider 3 _
specific proposal and again outlining its four basic criteria.

e sense in
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-utilities in coopcrative ventures. Since the generati

.. APPENDIX 5
3. Competitive Imnilsctions

As ve have indiccted, chere are few small utilitics
.. acent to the San Diego service area, end it has no all-
.eouirements wholesale customers; this antitrust revicw lLas
thus focused primarily upon the effect whieh the granctins of
this application would have upon Ldison's relationsiip to
its present wholesale all-requirements customers.

- Edison provides electric service throughout a wice area
to millions of customers. In order to operate efficiently
and reliably on this scale, Edison has established an
extensive integrated high voltage transmission netvork con-
necting its various generating resources with its loac
centers. The Los Arzeles Department of Vater and Power also
operates an extensive transmission system in southern Californi
There are, however, many areas within tnhe dounds of the
Edison's system including the areas of ths intervencrs arnd
other wholesale all-reguirements customars where Ediscn's
control of the only available high voltaze transnmissicn
facilities amounts to a monopoly., Practically all of the
alternatives which the cities have consicered for acguiving
their own generation or other alternative source of bull
power supply would be dependent upon their obtaining accees
to the Edison transmission system.

Even t!ough its internal generating resources and

mission netwark are very large, Edison has obtained iIrmp

benefits in sulk power production by joining with othar .
ng an

transmission elements of a bulk power supply system are subject

to forced outages, it is necessary to provide against thiu

risk. The California Powa2r Pool, thougzh less tightly kuit

than some power pools in other arcas, affords Edison the

economic adventages of cealing with this risk collectively.

At the same time, its participation in jecint generation and

e

trensmission projects nave enabled Edison to take greocer

advantage of the eccnomies of scale associated witn larpe

ﬁene:ating urits and high-voltage transmission, Thus, Ldison
as joined with other utilities in such mzjor projects as the

Northwest-Southwest Incertie, the Four Ccrnmers project in

New Mexico, the Mohave project in'Arizenz, and the sudject

of immediate concern here, the San Oncfre nuclear planc.

Edison's ability =o participate in major joint projccts
throughout a wide gecgrapnic area is facilitated by it
extensive transmission system; in those instances, such as
Four Corners, in which it has participated in projects well
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outsicde the bouné- -~ - <2 transmission syruv~=, it has been
able to arrange for -~ use of tramsmissicn Lin2s owned by
other participatinz v-.lities,

In our previcus catitrust review letterc <2 have rointed
out that there can -c;end often is, substanticl cempetition
among electric utilicies. We would eipect to tind that there
is significant ccmpetition here between £dison end its major
resale customers, particularly in the elfcrts to attract
larpe industrial users of electric power to locate new

facilities within the service area of a particular supplier.
But.we do not believe that the existence or entent of such
retail competition is a central antitvust issue with respect
to these appiications. ‘

fle have outlined in part 2 of this letter an extensive

history of efforts by Edison's municipael wholesale customers
to alter their status as all-requiremants purchasers frem
Edison and to assume some measure of responsibility for their
own bulk power supply. The alternatives which they explored
enerally involve their acquiring the ownership of generating
facilities or their nurchesing generating capacity Irom
entities other tham  lson; to the extent they are implementec
they woulé reduce thr ~»le of Zdison ac a supplier of
generating capacity ¢t . ~ municipalicies. Regardless of
whetlier there exists sigui’icant competition at retail between
Edison and the municipal systams wihich now purchase 2t wholesa.
from it, substantial ancitrus:t issues are raised in the light
of the cvidence, outlined above, suggesting that Edison may
have attempted to foreclose tie possibility of any of its
wholesale customers becoming g:nerating entities. Principles
which have evolved under the aititrust laws place distinmect
limits upon a supplier's exerc se of monopoly pecwer to
prevent its customers from dev:loping alternative sources

of supply., Section 2 of the S.erman act 1S particularly
relevant to this situation., A; the Supreme Court stated, "The
offense of monopoly under Section 2 o the Sherman Act has tue
elements: gl) the possession of mencpoly power in the relevar
market and (2) the willful acquisition or maintenance of th
power as ¢istinguished Irow th2 growth or cevelepmant of a
superior product, business acumen ot nistoric accident,'
United States v. Grinmell Corporatics, 384 U.S, 583, 571 (1964
No proor oz speciIilc intent Lo viodzce the antitrust lavs is

e L

required in a Section 2 monopolization case. See lUnited S
v. Criffith, 334 U.S, 100, 105 (1948); LUnitec States v.
Grinnelyl, 736 F. Supp. 24&, 248 (D. R.I. LYo4), accirmed 384
U.5. 562. Rather the question is whetfer a person wno maincal
a monopoly has separately, or vith others, carried out busines
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policics .. 2alse unnecessary 'barvicwn =~ gompetitieon,

“United Stat-: v. ynited Shoe tachinar: T-7- , 110 T, Supn.
275, Sk, o=d (D, luass., 4¥22), aiiirme.u T U curian 347 U.S,

521,
i Established antitrust principle - t in
evaluating tiie reascnableness of the e ion of prospcctive
entrants into electric power generction from access to joi 3
‘eontrolled facilities. Generally the antitrust laws require
that when business entities jointly control an essential
iresource, they must grant access toO it, on equal and nen-
.discriminatory terms, to all those enraged in_ the given
business. This principle has been wicely applied to a variety

of business organizations == including corminal rallways, Lait

' pek il

States v, Terminal R.2. Ass'n, 224 U.S5, 383 (1912); matiomas
‘Securities markets, si.ver v, hew Yori: Stock ITxchanze, 373
U.S. 341 (1963); dominant news gach2ring organization,
Associated Press v, United States, 3206 U.S. 1 (1945). The
Teason Zor the rule 1s to prcvent those nolding a unique
monopoly position from using that lavwful monopoly to foreclose
competition in related activities which should be competitive.

This is also closely related to the antitrust rule which
denies to the individual firm in a monopoly positicn the

uwsual right to select the persons with which it will deal.

See United States v. Colzate and Co., 250 U.S. 300, 307, (1819)

In rendering our antitrust advice, we have found it
necc ssary to consider the totalicy o Edison's conduct in
relation to its wholesale customers curing the period
exam ned in Part 2 of this letter. A number of the actions
taken and positions asserted by Ediso: during this past period
appear, on the basis of present infor: ation, to have hzd the
effect of unreasonably foreclosing it: wholesale customers
from bulk pover supply alternatives, ‘e note first that upen
a nunber of occasions Edison appears .90 nave refused flatly
to provide available transmission capreity for the wheeling of
powe:: from other generating entities to its wholesale customar
Secondly, we note that Edison has rencwed the provision in a
contract with Imperial Irrigzation Discrict which preclucdes

Imperial from providing such a whealinz service to Eciscn’s
wholesale customers. Third, ve note tie allegation of Riversic
that in the 1963-1964 period Ediscn raiused to censider the
development of a wholesale rate schedule which would permic
the municipality to supply part of its requirements with its

own generation,.

More recently, Edison has engzzec in some discussion with
Anaheim about the possibility of a whclesale rate schecule
which would permit installation of pecx=shaving equipzent,
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but we note .ot réeently Edisc: .cd euch discussicrs
becauce of the munic’pality's ! cionin this preeccecc:
and opposition to Edison's wholres-!o wirte increase in the Tiv.
Fourth, we have noted that tarouuic.. fae period Ldison nés
raintzined provisions in its ful.-rc-ulrerents contracts A4y
wholesale customers which appesr u-iccessarily to restrict
those custcmers' access to alternctive bulk pouer supplies
Ve refer in particular to the provisions forbidding the
operation of any clectric peneraticn on tne customer's
system in parallel with Edison's and the provicions precluce
ing the reszle or use outside of the customers's svstem of

the purchased power. Finally, we have noted that Lcison,
together with San Diego and FG&E, has estaplirhed the Cali-
fornia Pool on terms which appear not to contcmplate the
acmission of smaller generating entities and which sppear to
impose unnecessary barriers to the intzrconnecticn and
coordinztion of a pool member's system with the system of a
non-member. 1In additirm, there is some indicatien that
Edison has insisted upon terms compsrable to the California
Pool requirements as a condition to any interconnection

agreement with smaller generating entities.

While we believe that the municipal wholesale customers'
request  for participation in the Szn Onofre units must be
considerad in the context of the total nistory of the
relationships discussed above, we do not think it is po
at this time to reach any definitive cenclusicn &s to ¢

eppropriateness of now reouiring such participaticn. Ve ncte
first that the rmnicipal customers iniciallr indicated tnzt
they wished to participate in these units s(me thirteen mcactns
a“ter the plans were publicly announced. It is not elear o

wi.at degree this delay would make it impractical to arrange
their participation. It is similarly unclea * whether ==
acsuming participation is available on reasohable terms --
cities sre either willing or able to make ce. inite cormitmen
for participation within the time frame requ:red for an orce
development of the project. It is not uncom on for utilities
engaging in joint generation projects to speud several vears
hammering out the details of participation. At this point,
Edison has not flatly refused to allow the cities to partici-
pate and, in the normal course of things, it woulc gecn
unreasonable to expect the parties to nave reached an ag
rent alter the limited time for discussions available h

3yt
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Nevertheless there is presently scme reason for concezn

whether the general criteria which Edison has establisned Zov
evaluating any specific recuest for participation by the citie
sre consistent with the obligation to afford reascnable access

10
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on reaer-:-Te terms, which may well be found to i -

in the picizises. One of the gencral criteria weould roi-it
that tha cransaction accord significant bemefits to ... N
and Ediscen has made clear that its weighing of the v &8
will take into account the cconomic detriment to it Iv:r

the loss ¢ a fulle-requirements wholesale customer., iS5

miz make it just about impossible for such a customer o0
submit a proposal which would satisfy th eriterion, Iurthers

-
more, it appears unlikely that a municipal wholesale customer
could submit any worl:izcble offer of participation in thesc uni
without some substantial modification of the rescrve raquires
ments to which the major California utilities have géhered to
in dealing among themselves and with the small utilicies.
Considering all of these circumstances, we do not believe
that the question of access here can be lelt totally to the
results of the present discussions among the parties.

ts

4. Conclusion

Based on the evidence and information currently available,
it is impossible for us to state that tdison has relused to
consider participation by the intervenors in.San Oncire. At
the same time, consideration of the totality of Ediscza's
conduct makes it equally impossible to conclude that the

-
 applicant's activities under this license, if grantec, woulc
- not maintain a situacion incomsistent with the predisTust
{aws. The issuas here are so complex and cloudec that there
is no alternatiive but for the Department to requeit & hearing

on this application. ‘

Sincerely yours

i,
jdﬂ/ﬂu ] B2 xeony

{KER B, COEGY: (/ .

Acting Assistant Attorne General
Antitrust Division
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