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Exnibit !

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFCRE THE ATCMIC SAFETY AND LICENSING BOARD

In the Matter of

HOUSTON LIGHTING AND POWER
COMPANY, ET AL

Docket Nos. 50-4%8
50-499

(South Texas Project, Units ! and 2

INTERVENCR MOTION FOR ALTERATION
OF BOARD OROER DATED DECEMBER 2, 1980

Citizens Concerrned About Muc!ear Power (CCANP) and Citi=
zens for Equitable Utilities (CEU), Intervenors in these pro-
ceedings submit this Motion for Alteration of Board Order
dated December 2, !'980 because:

(1) The Order in questlion is a product of a prehearing
confarence conducted by the Board on November 19, 1980, Inter=-
vernors contend that actions of the NRC staff, speclfically the
private NRC/Applicant meeting and subsequent letter of November
14, 1980, confused and misied the Board as to the Intent and
purposa of the Nuclear Regulatory Commission Memorandum and
Jrder of September 22, 1980C.

(2) As a resul® of this confusion and misdirection, the
Scard perception of the issues and scheduling of the axpedited
hearing, as refliected in the ftranscript of the November prehear=-
Ing conference and Decamber 2 Order, are not In conformance
with the September 22 Memcrandum and Orger.

{3) The impact of *he December 2 Order is *c deny (nter-

venors rallef specificaily mandated by the Commissicne.
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|+ Introduction

On April 30, 198C, the Director of the NRC's QOffice of
Inspection and Enforcement issued ap Order to Show Cause which
provided *hat the |icensee or any affected party could request
3 pubiic hearing.

On May 27, 1980, the CCANP and ZEU requested such 2
public hearing by *telegram. On May 28, 1980, CCANP submitted
supportive evidence and arguments for the request.

On September 22, 1980, The Nuclear Regulatory Commissicn
issued a3 Memorandum and Order denying the Intervencr's request
fﬁr a public hearing but providing for "alternative reiief ...
in the context of a pending operating license proceeding for
these faci!ities."

On September 24, 1980, the ASLE issved a Memorandum and
Order which requested the parties to make suggestions for

implamenting the September 22, 1980 NRC Memorandum and Crder,

Shortly after the ASLB reques?t, Intervenor representatives

participated In disc&ssions «ith Richard Black, Counse! for NRC
staft regarding the ASLB request, Applicants also participated
in discussions with Mr. Black,

On October 15, 1980, Mr. Black sent a letter %o all
partles conveylng what Mr. Black termed partial agresment on
the expanded contenticons. [Attachment 1)

On Qctober 22, 1980, Applicants sert a l!eftter *o all
par*ies suggesting a formulatTion of fthe Issues 2ifferent from

Wre Slack'ss (AtTachment 2)
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Satisfied with the Black Jetter fcrmulation, !ntervenors

submitted no further comments.

On Oc*ober 27, 1980, Mr. Bernara Bordenick, new Counsel
for NRC sta’f, wrote to the ASLB and all parties that the

Cctober 22, 198C letter from Applicents Indicated differing

LI =S TR =B =2

views on the Issues justifying a prehearing conference.
On Octoter 20, 1980, the ASLB issued an order setting a
prehearing conference for Wednesday, Movember 19, 1980,

On Novemper 14, 1980, intervenors received by taxicab a

R == T ERERRERSIRRR——.

letter from Mr. Berdenick setting forth a reformulation of the
issues arrived at in a meeting between NRC staff and App!icants. -
{(Attachment 4) Intervencrs were neither Informed about nor
invited to participate in this meeting. The major difference :
between the 3lack letter and the Bordenick/Applizant letter 1= !
that the second !etter Included acts by the Applicants since
the Order to Show Cause in every issue whers the history of non=
¢ompl iance appeared. The Black letter dealt strictliy with the
history of non-comp:(ance.

Cn November 19, 1980, the ASLB convened the prehearing |
confersnca. The Sasis for discussion was *the Bordenick/Appilcant i |
formuiation of November !4 rather than the Black formularion of
Sctober 15, ]

intervencrs' first contenticn ls that the Sordenick/Ap=
pilicant formulation introduced cenfusion into the proceedings
both by the naturs of [ts contents and its last minute service

on the Board angd Intervenors. The Black formulation avoided
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such contfusicn.

On December 2, '980, *he ASLE ‘ssued an Order accepting
various issues for consideration at the expedited QA/QC hearings
Included In *he acceptad issues were:

issue A, If viewed without regard to the remedial steps
taken by HLAP, would *he record of HLAP's compliance witn NRC
requirements, Including,

(1) the statements in the FSAR referred *o Iin Sectlion
VeAs (10) of the Orger to Show Cause;

(2) the instances of non-compliance set forth in the
Notice of Viclation and the Order to Show Cause;

(3) the extent to which HLAP abdicated responsibility
for construction of the South Texas Project (STP) to¢ Brown &
Root; and

(4) the extent To which HLAP failed To kxeep Itself
«nowledgeable about necessary construction activities 2¢ STP,
ce sufficient to determine *hat HLAP does not have *he necessary
managerial comgetence or character to be granted licenses Yo
cperate the STF? ‘

iSsue B, Has HLAP taken sufficlent remedial sTeps to
provide assurance that [+ vow has the managerial competence and
charactar to cperate STP gsafeiv.

All Tssues accepted In *he Crder were *¢ Le heard toge~
ther n the expedited hearing.

Ity Discussion

intarvencrs contend *hat *he con‘usicn and misdirsction
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Drodu:ee by the @gordenick/App!icant letter produced & Board
Order on December 2, 1980 which doces not conform to *the iatent
and purposes of the Commission's September 22, 1980 Memcrandum
and Order.

The Commission Menicrandum and Order contains the follow=
ing statements:

(1) "The history of the South Texas Project - at least
12 seperate NRC Investigations over a 2-1/2 year period,
resul*ing In conferences with *he |icensae, several prior items
of nen=-compliance, a deviation, five immediate action let*ers,
and now substantiated allegations of harrassment, intimigaticn
and threats directed to QA/C personne! and apparent false
statements In the FSAR = is relevant to the Issue of *he baslc
compatence and character of Houston."

(2) "Central to that issue [basic competence and charac-
ter of Houston! are two questions: whether the facts demonstrate
that the |icensee has abdicated too much respensibility for
construction to 'ts contractor, Brown ant Root, inc., and
whether +he facts demoustrate an unacceptable failure on the
part of Houston To keep itself knowledgeable about necessary
construction activities."

(3) "Either abdication of responsibil!ity or abdication
of knowladge, whether at *he construction or cgerating phase,

could form an indepencent and sufficient basis for reveking a

llcense or denying a license application on grounds of lack cof

compatance (l.e., *technical) or character guallfication on *he
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part of the [licensee or |lgense appilicant.” (emphasis added)
(4) 1Commissions Gillnsky and Sradford] "The Commission

has Indicated rthat abgicstion of respensibility or abdication

of knowledge zould “orm an independent and sufficient basis ‘or

denying or reveking 8 |icense."

(8) "in iarge part, decisions abcut !|icenses are predice
tive In nature, and the Commission cannot ignore abdication of
responsibility or abdication of knowiedge by a |icense applicant
when it |s called upon fovdeclde it a license for a nuclear
tacility should be granted."

(6) "[Wle expect the Board to loock at the broader
ramlflcaticns of these charges In order to determine whether,

it proven, they should result in denfal of the sperating !icense

application." (emphasis 2dded)

(7) "For this reason, we ars ordering the Board to issue

an sarly and separate decision on this aspect of the operating

license decisiond™

On September 23, 1980, the day after the Issuance ot the
NRC Memorandum and Order, Chairman Ahearns, *estifying under
oath beftore +he Subcommittee on Oversight 2nd Investigations,
Committae on Interstats and Forelgn Commerce, U. S. ~ousa of

Representa*ives, stated:
"Consistent with recent case law a* our agency, the
Commission declined to order a hearing on *he
intervencr's qual ity assurance allegation in the

context ot the enforcement action,

However, recognizing *he serisusness of those
allegations ana the Information uncovered oy Mr,

B
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Steilo, Tthe Commission unanimous!y agreed *hat the
intersenors should be permittegd to fuily litigare
those charges in The pending cperating !icense
proceed ing ‘or the Scuth Texas facility, and that
the iicensing board in that case shou!d issue an
expedited, partial initial decision on *hose char-
g’s .

The Commission indicated that the operating
license application might be denled 1f the facts
support anm unacceptable abdication of sither res-
ponsibility for or xnow!edge abou*r *he South Texas
project cn the part of Tthe Applicant.™ (Tr. at
7-8)

intervenors contend that the purpose of the September
22, 1980, NRC Memorandum and Order was to provide !ntervencrs
alternative rellef to either a public hearing on the Crder to
Shew Cause or a potential petition to revoke +he construction
permit under 10 Cu.F.R. 2.206, This relief was to be a separate
determination by the ASLB of whether the past non-comp!iance
showed HLAP lacks *he character and competence Yo receive an
operating |icense.

Intervenors contend that statement (1) from the NRC
Memorandum and Orcer clearly points to *he history of non=
comp! lance, but not the actions *aken by the Applicant subse-

quent *o the Order to Show Cause, as the relevant eviden. : of

compe*ence and character. The Commission makes the antire

history of non-compilance *the relevant basis for judging sha-

racter.

Statement (2) from the Memorandum and Order points to
two central Issues in determining character and competence:
abdication of responsibility *o the contractor and fallure ¢

<eep nformed abouT construction,

S e e e e, A i e s e s has - B i e e e il s

-

_SEE B



e —————N—— ., Y S S T S S — e — R ——_— T R - Sy S

Statements (3) ang (4) say either of the two central
issues could form an Incepencent and sufficient bHasis for
| icense denial by showing lack of character and competence.
Intervenors contend fhat the words "Independent and sufficient
are an urambiquous statement to the effect that just the non-
zempl iance, with no consideration of future acts could produce
a iicense denlial.

Statement (5) uses the *erm “predictive" to describe the
licensing process and points to the two central issues as 2
sas!s ‘or predicting future Appilicant behavior. The *wo central
issues - fallure to exercise oversight and failure fo keep
In‘ormed ~ refer directly to broader ramifications of the
vlalations found in the Order to Show Cause. These are past
failures being used to pradict fufure performance, particularly
+he juestion whether Houston Lighting and Power should receive
an operating !icense. The seriocusness of these violations might
alsc be used to predict whether the reforms inittated after the
Order *o Show Cause will be effactive, bSut that is 2 separate
gquestion and predictlon. To say the reforms should be part of
ored cting operaing performance is *o say that there are three
central issues, not two 3s The Commission stated.

3ratement (§) *akes the Droader ramitications cne step

surther *o ralse *he ultimate issues of character and competence.

Statement (7) 1s a direct orcer from the Nug | ear Regula-

*ory Commission %o +he ASLE *o issue an =arly and sesarzte

djeclsion on whether The acts of non-compllance znd the broader
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ramifications 6f those acts are an [ndependent 2and sufficient
pasis ‘or deniel of the |icanssa.

For purposes of this motion, Statements (3), (4), and
(7) are the most important parts of *he Commission's Memorandum

and Crder.

The transcript of the tovember 19, 1980 prehearing
conference reflects that Intervenor raepresentatives spent most
of the morning trying to set out the past acts of Applicants as
3 separate Issue from their remedial acts, that is *rying *o
return *o the Black formulation rather than the B i f. ~lgk/Appli=
cant formulations. The separation on!ly reappes. 1 afrir !unch=
time negot'ations requested by the Chalrman.,

Once *he Iissues were separated, Intervenors then argued
thet Statements (3) and (4) mace *he past acts an I[ndependent
and sufficient basis ‘or denial of the cperating |icense. NRC
Counse! and Applicants argued that such an independent determi-

nation was not possible.

Intervencrs contend that the Chalirman repsatedly percelved

the guestion as looking first at the acts of nes-comp!liance *o
see [t *they would justify revocation or denlal, and then if so,
whether actlions taken subsequent to the Orde~ to Show Cause
reversed that conclusions (Tr. at 247, 267, 285«285, 293, 298]
In othar words, under the Chairman's formulation |f *he znswer
to Ilssue A was "yes," *the Board would then procesed To Issue S,

'n the transcript, |t appears that one time Dr. Luebke

(since removed from the Scard)! and the Chairman d1d agree that
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a "yas" on [ssue A enced the metter (Tr. at 285), bur shor*ly
thereafter, “he Cha!rman returnsg to the "if sgo" approach (Tr.
at 298).

The essentlal difference (s that under Intervenor formu-
lation, "yes" on !ssue A would fead direct!y To denial. A 'ng"
on Issue A wouls lead to examination of remedial actions.
Uncer the Intervencr formulation, the past acts would be compa=-
red *oc some standard of character and aompetence would produce
a denial and these proceedings would be over.

At the heart of the Chairman's position seems *to be 2
paerception that the Commission wou!d Insist on comparison with
remedial acts (Tr. at 298) and find the Board neg!igent not to
make such a compariscen (Tr. at 299). tnfervenérs, on tha other
hand, contend TtThat "independent and sufficient" means tThat
independent and sufficient of remedial acts, the Board could
find sufficient evidence I[n the acts of non-compliance and
their broader ramiflcations fo deny *the operating |license.

The third Intgrvenor argument in November centered on
Statement ‘7. wnich, Intervenors contend, orders an early and
separate gecision on the acts of non-compliance and *heir
broajer ramifications 2s an Iindependent ang sufficient basis
tee denial, The Chairman stated his position that there would
be no tepasrate decision on lssue A (Tr. at 296-297) but later
Indicateo *hers might be 3 declsion on issue A, bSut only after

Taking svigence on Issue B« (Tr, 2t 299)

Mrs. Suchorn protested the Boarsd's decisions and indicated

= T ey
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8 gesire %o appeai. (Irs 8t 300). Unfortunately, Mrs. Suchern's
i11nass provented her doing s0.

Intervencrs contend that Statements {(3), (4), a.d (7)
shouid have governed the November proceedings but d¢id not, in
300d part because the Bordenick/Applicant letter diverted atten-
tion from these statements. |ntervencrs furthe! conTend *hat
the rulings of the ASLR deny !nTervenors rellef specifically
prdered for the Intervencors by the Commission.

As now structured, the expedited hearings will rot
provide @ separate and independent consideration of, and deci=
gion on lssue A, While Issue A is drawn separatsly, Issue B

and the Soard intention %o consider lssue A in the ~ontext of

lssue B removes the sesarats and independent relie*, Furthermeore,

+he Chairmen's statements I[ndicate there wi!l b8 no separate
decision on lssue A, and the hearing itself Is scheduled *o
include *he actions *sken by Applicant since the Q2rder to Show
Cause, The proposed witness !ist of the Appllicant makes very
clear that lssue A is not to bSe tresated as a seporate angd
independent [+em. Applicants' proposed presentaticns are essen-
+fally *he same as the Bordenick/Applicant formulation wou!d
cal!l fors (Attachment 3)

The Bordenick/Applicant letter and i*s subseguent in-

-

¢luence on *he Bcard Order of December 2 ralses another question,

In *he September 24, !9BC Memorancum and Order of *the Board,
. . ¥ »
all parties were Iinvi*ed *to suggest a means of Implementing

-~

ingtruct ons of the Ccmmission on September Z2. The sugoes*ions
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were to be "adoitionai contentions or parts of contentions

1
i
:
|
Which should ce adritted inte this proceeding to reflect the '
matters sncompassad by the show-cause order but not presently ,

l
contained in Contentions | and 2, as well| as to comply with *he l
Commissicn's mandate *o consider additiona! questions.” The |

|
phrase "additione! contentions or parts of contentions ... |
encompassed oy the show~cause order but not presently contained i

ﬁ

in “ontentions ! and 2" and the "Commission's mandate to consi-

.
der addi*ional questions" address a consideration of abdicaticon !
of respensibility, fallu-e to keep informed, and lack of cha- l
racter and competence, Intervencrs contend fthat neither the |
Commission Memorandum and Crder nor the Board's subsequent f
request envisioned 3 new contention by App!icants that the

Applicant's remedial acts <3ncelled out 2any adverse affects 5

the aistory of non~compllance might have on the application

tor an operating |icense.

In assence, the Bordenick/Applicant letter submitted

this new contention four days prior to the prehearing conferance

T EET———

in November. And *he new contention was not submitted in such a

way a8 to be clearly perceived and responded to 2s 3 new

T SN m— -~

contention; rather, it was slipped Into These proceedings
anmeshed in the Sontentions +the Commission, Board, and previous
NRC staff clearly Intended to consider as new contentions. We
object to the new contentlon [tself ang certainly object *o the

surreptitious antry of this contenticn into these proceedings.

We ncte in passing That the Applicant's pursose In
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entering *his new contention is aisc *o challenge the Order to
Show Ca;se itself., A clear example >f this InTention appears In
the March 2, 198! Applicant letrer identifying witnesses.
(Attachment 3) On page 7, Applicants state the +hird panel

"will festify on the alleged faise statements In the FSAR

concerning laberatory testing on backfi|! material and inspec-
tion of backfill placement referred to In the Show Cause Order
and #il! demonstrate +hat *hese statements are not 'false!,"

(emphasis added)

10 CoFsR § 2,202(e) states in part:

"The consent of the |icensee to the sntry of an
order shal! constitute a waiver oy the |icensee of
a hearing, findings of fact and conciusions of
law, and of all right to seek Commission and
Judicial review or to cortest the validity of the
order in any forum." (emp-:isis added)

This new contention places an additicnal burden on
Intervencrs tfo be prepared *o comprehensively address the
voiuminous Applicant response to the Order to Show Cause, a
response which is s*il| belng developed and implemented, and *o
defend the Order to Show Cause. Under the Commission Memcrandum
and Crder and the 2lack formulaticn, there was not such bur7en.

For the above anad foregoing reasons, !n*ervenors present
this Motion and seek the following relief:

A separate hearing only on !ssue A followed by a decision
on issue A before proceeding any further.

in the alternative, Intervencrs request &ither:

(1) 8 return *o *he Iissues as seT forth in the Dctober

15, 1880 let*er from Mr. Richard Bleck, or

T i P — T e PP T T p————
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(2} a reformuidtion of the Decembsr 2, 1980 issues as

tol lows:

Issue A as written

Issue B el imina*ed

Issue © el iminate "and B" from parenthetical remark

Issue U @l iminate "and HLA&P's responsas tThereto
(tilings of May 23, 1980 and July 28, 1980), and actions taken
pursuant theretas"

as «ritten

M

[ssue
lssue F as #ritten
In the alternative, pursuant to 10 C.F.R. §2.718(1),
inTervencrs hersby request the Board to certify to the Nuclear
Regulatory Commission the fol lowing questions:

la In the Ilight of the Nuciear Regula*tery Commission

Memorandum and Order »f September 22, 1980, CL!=-80-22, 12 NRC .

and specifically in light of that part of the Memorandum and
JOrder which states:

"Either abaication of responsibility or abdication of
knowlecge, whether at *he construction or operating phase,
could *orm an independent and sufficlent basis for revcking a
license or denying a |icense 2pplication on grounds of lack of
competence (i.e. *echnical) cor character qualification on the
par* of the |icensee or |lcense applicant,"

did the Commissfon Intend the Atomic Safety and Licensing 3card
in These proceedings To reach a determination on whether,

independant of any remedial acts by Applicants, the acts of nonw

e sk emam d
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compl lance and their orceder ramifications form a sufficient
basis to deny *the wperating !icense?

2. In light of that part of the Memorandum and Order
which states:

"(Wl® are ordering the Beard fo Issue an esrly and
separate decision on this aspect of the operating |icense
proceedings,"
dig the Commission intend the Atcmic Safety and Licensing Board
in these proceedings *o:

a. provide a separate hearing on lssue A as it
appears in the Board's Order of December 2, 1980,

b. require evidence and witnesses to be presented
on Issue A as a separate item, and

c. issue a separate decision on lssue A?

The crux of the difference betwsen the Board and the
Intarvenors s the nature of the ;elief the Commission intended
to give intervencrs in the Commission's Memcrandum and Order of
September 22, 1980, 'f the Boar? and !ntervenors cannoy reach a
resoltul~n of these differences, *he Commission is the logical
party to reasclve the giftarances.,

intarvenors urder that if certification is granted, t*i:
Commission be provided with:

{1) *he Board Order of Septemper 24, 1980

(2) the 3lack lettar of Jctcber 15, 1980 (Attachment |)

(3) *he Applicant !etter of October 15, 1980 (Attachment

(4) the Bordenicx letter of Cetober 27, 198C (Attachmen®

2)

31
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() the Berdenlick letter of November 14, 1980 (Attachment &)

(6) the Transcript of the Novemper 19, 1980 prenearing
conference

(7) the December 2, 1980 Bovard Order (Exhibit 2)

(8) *he Agplicant witness Ietter of March 2, 1981
(Attachment %)

(9) the transcript of relevant portions of this proceeding.

Respectful ly submitted,

18/ /s/

Lanny Sinkin Peggy Buchorn

Citizens CToncerned About Citizens for Equitable
Nuclear Power Utilities
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Charles Bechheefer
Chairman

Atomic Safety and Liceasing Board
U.S. Nuclear Reguiatory Commission
Washington, D.C. 208835

Esquire *

Dr. James C. Lamb ¥
313 Woodhaven Road
Chapel Hill, North Carolina 27514

Mr. Ernest B, Hill *
Lawrence Livermore Laboratory
University of California

P.O. Box 809, L-123
Livernore, Ca, 94330

Edwin J. Reis *
Office of the Executive
Legal Director
U.S., Nuclear Regulatory Commission
Washington, D.C. 20585

Brian E. Berwick #*
Assistant Attorney General for
the State ¢f Texas

Mr, Jack Newman "

Lowenstein, Newman, Reis,
Axelrad, & Toll

1025 Connecticut Aveanue, NV

Washington, D.C. 20036
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Office of the Secretary
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Washington, D.C., 208585

Atomic Safety and Licensing
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U.S. Nuclear Regulatory Commissioc:z
Washington, D.C., 205855

Atomic Safety and Licensing
Appeal Panel (3)

U.8. Nuclear Regulatory Commission
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b dt October 15, 1980
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ATTACHMENT 1
4 UNITED STATES R~

WASHINGTON, D. ¢, 205338 U 1

Crarles Sechhcefer, £sq., Chairman
Atemic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
nashington, D.C, 20855

In the Matter of
dcusten Lighting and Power Company et al,
(South Texas Project, Units ! and 2
Jocket Nos. 50-498 and 50-499

Dear Mr, Chairman:

This 15 in respense to the Bcard's Memorandum and Order of September 24, 1980,
inviting comments from the parties with respect to what further steps shoule
oe taken in this proceeding to implement the instructions of the Commission as
set forth in its Memorandum and Order, dated Seotember 22, 1980 (CL1-80-32).
NRC Staf? Counsel has made numerous contacts with the parties concerning the
Soarg's “emorandum and Order. Our discussions have centered around the need
for further contentions in the QA/GC area, and discovery and hearing schedules.
It appears that these discussions have been fruitfyl ang partial agreement has
decn reached regarding the expansion of admitted contentions and scheduling.

n 1ight of the Apolicant's letter to you dated October 6, 1980 (letter from
R. Hewnan to The Honorable Charles 3echhoefer), which indicates that the
cant tntends to present "comprehensive testimony on the concerns of the
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um and Order of September .24, 1980," the parties believe that an expansion

he prasently admitted contentions fs not necessary to comply with the Com-
on's Memorandum and Order. However, to ensure that all aspects of this
tant matier are oresented and examined before the Licensing Board, the
proposes the following hearing procedures:
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Ticant will file testimony and make a comolete evidentiary presenta-

JA/CC matters reflected in (a) Intervencrs' Contentions 1 and r

(2] the Notice of Violation and Order to Show Cause %o Houston Lighting and
4

Fower (RLEP) dated Apri) 30, 1980, and (¢) the Commission's Memorandum and
Urder, supra, which include the following:
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regarding technical qualifications which are reflected in the Board's Memo-




(2) Did HLEP kesp itself knowledgeable abou: necessary construction
activities?

(3) Did HL&P make "material false statemeits" in its F3AR or other
documents pertaining to 1ts operating license application?

8. 1s dl&P's QA/QC program for the operation of South Texas sufficient?

C. 1Is there reasonable assurance that the South Texas facility is cone
structed to an acceptadle level of quality and safety?

2. The Apclicant has the ultimate burden of proof with respect to the QA/QC
fssue, and should present its case first. .

3. Thne NRC Staff will file testimony and present witnesses who were responsi-

i@ for and participated in the investigation conducted by the NRC Region 1V
ffice of Inspection and Enforcement. The NRC Staff will also prasent
estimony on its review of the QA/QC program as reflected in the South Texas
SAR,

L

New £330

4. Intervenors can presant testimony and witnesses in support of their con-
tentions and will be free to conduct cross-examination on any issue raised
by direct testimony,

The abova folr items reflect the Staff's understanding of a mutually agreeable
wiy 10 croceed with the evidentiary hearing on the QA/LC issues based on our
reliminary discussions with the oarties. However, since it does not represent

o

3 cerolete sticulation of the issues or the procedur2s, any party should be
allowed to comment on this prooosal., Insofar as a discovery schedule is con-
cerned, it fs the Staff's understanding that all parties do not contemplate a
need for extensive further discovery but, in any event, discovery should be
compieted by December 15, 1980. This discovery schedule would allow a pre-
nearing conference in January, 198) which would establish the date for pre-filed
tectiony and a scnedule for hearing, The Staff contemplates that nearings
should comrence around late-March, early-April, 1381,

vy the Staff wishes Lo nots the appearance of fdwin J. Reis and the
dwa] of Stechen M. Sohinki as NRC Staff Counsel in this procseding
26 0f Apnearance ang Withdrawsl attached). Mr. Bernard M. gordenick
wiil D@ as:uming the role 35 lead attorney and all future telephone communi-
ns should te directesd to him at 301-492-604%. In the absence of
i

21
\ -

araenick, [ can be reached at 201+482-7417,

Sincerely,
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October 22, 1980

Charles Bechhoefer, Esquire

Chairman

Atomic Safety and Licensing
Board

United States Nuclear
Regulatory Commission

Washington, D. C. 20555

Re: In the Matter of douston Lighting & Power
Company (South Texas Project, Units 1 and 2)
Docket Nos, STN=-498CL and STN-4990L)

Dear Mr. Chairman:

Applicants are in receipt of the NRC Staff's letter ol
October 15, 1980, regarding further steps to be taken in
. this proceeding, and we agree with the Staff's proposed
order cf prasentation,

As indicated in our letter of October 6, 1980, Appli-
cants intend to present comprehensive testimony on the
concerns regarding the technical competence and character of
Applicant, Houston Lighting & Power Company (HL&P), as
reflacted in the Board's Memorandum and Order of September 24,
1980. Applicants are in the process of developing their
presentation so that they can be prepared to go to hearing
at an early date, as the Board has suggested. In preparin
our presentation we have reviewed the factual issues that
have been raised in this case, and relevant decisions of
Appeal Boards and Licensing Boards., Our review suggests
that further clarification of the issues suygested in the
Staff's October 15, 1980, letter is necessary.

Jod 2l
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Charles Bechhoefer, Esquire
October 22, 19890
Page Three

Specifically,

(1) Do the asserted deficiencies in the
QA/QC program for the construction of the
8TP, as reflected in the aforementicned
documents, require an adverse finding on

the issue of HL&P's technical qualifications
to operate the STP? 2/

(2) Do the HL&P and Brown & Root (B&R)
construction quality assurance organizations
and practices, including the changes therein
as reflected in the aforementioned documents,
constitute substantial evidence of HLiP's
capability and commitment to safe operation
of the STP? 3/

(3) Do HL&P's organization and procedures
for monitoring the construction of STP,
including the activities of its architect-
engineer~-constructor, provide reasonable
assurance that HL&P can fulfill its responsi=-
bility under its license and NRC regulations

2/

See Virginia Electric and Power Co. (North Anna Nuclear
Power Station, Units 1 and 2), LBP-77-68, 6 NRC 1127,
1150 (1977), affirmed ALAB-~491, 8 NRC 245 (1978); Duke
Power Co. (Walliam B. McGuire Nuclear Station, Units 1
anc Z) ALAB-143, 6 AEC 623, 626 (1973);: Southern
California Edison Co. (San Oncfre Nuclear Generating
Station. Units 2 and 3), LBP-73-36, 6 AEC 929, 938
(1873), affirmed in pertinent part ALAB-248, 8 AEC 987,
974 n. 24 (1974); Duguesne Light Co. (Beaver Valley
Power Staticn, Unit 1) ALAB-408, 5 NRC 1383, 1387 (1977).

See Beaver Valley, supra; Commonwealth Edisen Co. (2ion
Station, Units 1 and 2) ALAB-226, 8 AEC 381, 400-401
(1974) ; Nerth Anna, supra.
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Applicants believe that the clarifications suggested
above are essential in corder that they be able to proceed
promptly to prepare and present their case first as sug-
gested by the Staff, 1If the issues are clarified in the
manner suggested above, Applicants are prepared to proceed
without further discovery. If the issues are not so clari-
£ied, Applicants could require further discovery. For
example, if the alleged "false statements" are other than
those identified in issue B, above, additional discovery may
be necessary in order to assure that the scope of Applicants’
direct testimony is adeguata.

Since it is possible that either the NRC Staff or the
intervenors may have differing views as to precisely how the
issues should be clarified, Applicants urge the Board to
schedule an early prehearing conference at which the Board
could finalize both the statement of the issues and the
schedule., In the interim, we can assure the Board that we
are generally proceeding with preparation of our presentation
so that we will be able to go to hearing at the earliest
possible date,

Finally, we wish to inform the Board that, depending on
how the issues are framed, Applicants may wish to file
motions for summary disposition with respect to certain of
the issues. Accordingly, we respectfully reguest that in
establishing the schedule for this proceeding the Board
include specific provisions for the filing of such meotions
and responses thereto.

Respectfully,

Robert H. Culp

David B. Raskin

1025 Connecticut Ave., NW
Washington, D. C.

Finis Cowan

Thomas Hudson

Melbert D. Schwarz
3000 One Shell Plaza
Houston, Texas 77002



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSICN

BEFCRE THE ATOMIC SAFETY AND LICENSING BOARD

IN THE MATTER OF
HOUSTON LIGHTING & POWER

COMPARY ,

(South Texas Project
Units 1 and 2)

I hereby certify that copies of the attached letter
from Jack R. Newman to Charles Bechhoefer in the above-
captioned proceeding, were served on the following oy
deposit in the United States mail, postage prepaid, or by

ET AL.

wiwmymwmw!n e

CERTIFICATE OF SERVICE

hand delivery this 22nd of October, 1980:

Dr. James C. Lamb, III
313 Wocdhaven Road
Chapel Hill, North Carclina 27514

pr. Emmeth A. Luebke

Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Bernard M. Bordenick, Esquire

Bearing Attorney

Office of the Executive Legal Director
U. 8. Nuclear Regulatory Commission
Washinaton, D. C. 20555

Edwin J. Reis, Esquire

Counsel for NRC Staff

Office of the Executive Legal Director
U. §. Nuclear Regulatory Commission
washington, D. C. 20555

Richard W. lowerre, Esquire
Assistant Attorney General
for the State of Texas
Post Dffice Box 12548, Capitol Station
Austin, Texas 78711

DOCKET NOS. STN-4980L
STN-4990L



. T T ey

e Gl B el B T Yl — S Sy— B N . - P — R PO S—
. v e " - . . N, - '3 M N —

gt g ~ ATTACHMENT 3 ~
o L (EHTEDSTATLS
5 LT 3 PG PAR BLOUILATORY GO0 LESION
7'9 . 5 v‘f’ s VA I Besel, 0,88, #0uG8
1"’;~ '.' "-.‘is‘;’
*s4a" OCtO‘Jer 27, 1980
Charles Bechhoefer, T5q., Chairman Or. Cmucth A, Lucbke
Atomic Sarety and Licensing Board Atomic Safety and Licensing Board
U.S. Huclear Regulatory Comnission U.S. Huclear Regulatory Comnission
Washington, DC 20555 Washington, DC 20555
Dr. James C. Lamb 111
313 ‘loodhaven Road
Chapel Hil1, NC 27514
In the Matter of
Houston Lighting and Power Company, et al.
(South Texas Project, Units 1 and 2)
Docket MNos. 50-498, 50-499
Gentlemen:
The NRC Staff is in receipt of the letter dated October 22, 1980, to Chairman
8echhoefer from Applicant's counsel. This letter was written in response to
Staff's letter of October 15, 1980, regarding further steps to be taken in
this proceeding., See the Soard's Mcmorandum and Order of September 24, 1980,
inviting comments from the parties with respect to what further steps should
be taken in this proceading to implement the nstructions of the Commission
as set forth in its Memorandum and Order dated September 22, 1980 (CLI-B0-32,
pp. 16-19).
As anticipated by Applicant at page 5 of its letter, the Staff "[has] differing
views as to precisely how the issues should be clarified . . . .“ Because of
this disagroement, the Staff agrees with Applicant in urging that the Board
schedule 3n 2arly prehearing conferance at which the Soard could finalize
both the statement of the issues and a schedule.
’
Sinceraly,
“7 ‘
'?E;ﬂzﬂv;«fnau4 ybA‘chpﬂv;tlkaogki
S8arnard 1. Bordenick
Counsel for NRC Staff
ce: Malrart Schwarz, Jr., £sq.
Mr. Lanny Alan Sinkin
Mre. Peggy Suchorn
Richard 4. Louerre, £s4.
Jack R, Newnan, £sq.
Atamie Safety ind Licansing Board Parel
stomic Safety and Liconsing Appeal Euard
Docketing and Service Seclion
DulPE ofF
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e UNITED STATES |

3 K‘j 2 NUCLEAR REGULATORY COMMISSION

—,‘,’ o i 4 WASHINGTON, D ©. 20855

LRy Novemter 14, 1980 |

l.,‘l .

Charles Bechhoefer, £sq., Chairman Or. Emmeth A, Luebke
Atomic S§Fetj and Licensing Bcard Atomic Safety and Licensing Board i
J.5. Nuclear Regulatory Commission U.S. Nuclear Regulatory Lommissiun '
~ashington, DC 20888 washingten, OC 205535

Dr. James C. Lamb 111 |
313 Woodhaven Road
Chapel Hi11, NC 27514

In the Matter of
Houston Lighting and Power Company, et al.
(South Texas Project, Units 1 and 2)
Docket Nos. 50-498, 50-499

Gentlemen:

Enclosed is a copy of a "STP Proceeding Propoced Supplement to Statement of
[ssues” which has been agreed to between counsel for the NRC Staff and
counse! for the Applicant.

Applicant is also arranging to deliver copies to the intervenors today.

Sincerely,

W"* Barstypacl [
Bernard M. Bordenick |
Counsel for NRC Staff

Enciosure
As Stated

c¢ w/encl: -Melbert Schwarz, Jr., Esq. |
Pat Coy
Mrs. Peggy Buchorn
Richard W, Lowerre, Esq.
Jack R. MNewmanr, Esg.
Atomic Safety and Licensing Scard Panel
Atomic Safety and Licensing Appeal Board
Docketing and Service Section
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Issue A.

Issue 8.

STP PROCEEDING PROPOSED
SUPPLEMENT TO STATEMENT OF ISSUES*

In Tight of HLAP's performance in the construction of the South |
Texas Project (STP) as reflected, in part, in the Notice of Violation ;
and Order to Show Cause dated April 30, 1980, and HLIP's responses |
thereto (filings of May 23, 1980 and July 28, 1980), and actions
taken pursuant thereto, do the current HLA&P and Brown & Root (B&R) |
construction QA/QC organizations and practices meet the requirements |
of 10 CFR Part 50, Appendix 8, and thus provide reasonable assurance E
that consturction of STP can be completed in conformance with the
Construction Permits and other applicable requirements?
In 1ight of the overall record of HLAP's compliance with NRC require=~
ments including:
(1) the statements in the FSAR referred to in Section v.A.(10)
of the Order to Show Cause;
(2) the instances of non-compliancz set forth in the Notice of
Violation and the Order to Show Cause;
(3) HL&P's actions in reply to the Order to Show Cause;
(4) the extent to which HLAP abdicated responsibility for con-
struction of the South Texas project to Brow.- % Root; and
(3) the extent to which HLLP failed to keep itself knowledgeable

about necessary construction activities at STP,

=
/

" The following Statement of Issues is in addition to Intervenors previously
admitted contantions.
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