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Dear Mr. Miller:

‘ This letter is in response to your letter of February 21, 1980, which
enclosed "Consumers Power Company's First Round of Interrogatories and
Request for the Production of Documents by the Muclear Requlatory Comission®,
1 e {ntend to answer this and future informal discovery requests insofar as
these requests encompass matters which are appropriately discoverable in
‘ this case. To the extent information you seek {s relevant and necessary to
~ a proper decisfon in this matter, we believe we can accormodate your request
\ informally and it will, therefore, be unnecessary to insist on your strict
1 compliance with the formal discovery mechanisms contemplated in 10 CFR 2.720
( and 2.744 as a prerequisite to your obtaining such information.
|

| ve wish to inform you, however, that we do not intend to provicde any answers

[ to several requests made in your February 21st filing: specifically, items

| Z(b; (c) and (d); 3; 4; § 1n part; 6(b)(11) 1n part; 7(b)(11) 1n part;

! 8(b zii) {n part; 9; 11 1n part; 12(f) and %g); 12(1) 1n part; 13(f) and (g}
13(1) 1n part; 14(a)(iv), (v), (vit1), and (ix); and 17 in part, The thrust
of these questions {s to delve into the thoughts of each person on the NRC

1 staff vho may have participated in the internal deliberative process that

: led to the decisfon by the Director of Inspection and Enforcement to impose

\ civil penalties against Consumers Power Company. In our view, such an inquiry

| {s neither relevant nor necessary to a proper decisfon by the Adninistrative

. Law Judge in this case, Iloreover, we do not belfeve that the information you

| seek in these questions is properly discoverable,

i The {ssues in this case do not concern the {ndividual opinfons of merbers of

; the staff in proposing the imposition or non-imposition of a civil penalty

| against Consumers Power Company. Those persons who may have advised or partici-

, pated {n the process leading to the Director's December 20th Order - indeed,

! fncluding the Director himself - are not the decisfornmakers fn this case. It
{s Judge Smith who must now deternine (1) whether Consumers Power Company
coritted the alleged violations and (2) whether civil penalties are varranted.
of course, the NRC staff has the burden of going forward on the issues in this
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In this regard, let me refer you to the decision of the Atonic safety and
Licensing Appeal Board in padfation Technoloay, (ALAB-567, Oct. 16, 1979),
etitfon for review denfed, January %, 1950, In that case, the 11censce ergued
that i1ts due process rights had been violated, because the 1icensee did not’

have the opportunity to cross-examine the

Director regarding statements made to _

him by other NRC perscanel fhat led to the Director's dotermination to irmpose
civil penaltfes, The fppeal Soard rejected this argunznt:

“The answer to this contentfon s that it rests on a nisconception,

The Director is not the ultimate fect

finter in civil penalty matters.

Coission regulations afford one from whom a civil penalty is soucht

the right to a hearing on the charges

ecafnst 1t. 10 CFR £2.205(d) and

(e). At that hearing, the Director must prove his allegatfons by a pre-

ponderance of the reliable, probative

and sutstantial evidance. It is

the presiding officer at that hearing, not the Director, uho_fina11y
determfnes on the bas{s of the hearing record whether the charges are
sustained and civil penalties warranted.® Id., S1ip Op. at €-7.

The Appeal Board went on to say:

“A 1{censee who thinks the Director has been {11-advised or mistaken
has a remady. It {s not to cross-examine the Director's thought
processes but to rake him prove his case at an impartial hearfng.”

1d., S1ip Op. at 8.
Although you may be styling your argument

a bit differently, the Company's

position 1s not unlike that taken by padiation Technology. V2 think, therefore,
that the Appeal Board's decision is equally appliceble here. :

'hile we inténd at this point to answer your remafning requests, we do not
{ntend to vaive by this letter any other objections to those rejuests that may
become apparent upon further analysis. e also note that your requests 1in items

12, 13, and 14 énconpass for the most par

t docunants and records yvhich are

pudblicly available 1n the Comission's public docurmznt room. To tha extent
that the staff may be able to easily fdentify the requested raterials, however,
wa wi11 make every effort to accomodate your reguests,

cc: Hon, Ivan H Smith, _f)cul.m_(.l_i'r:‘;z./

Sincerely,

/>

James P, turray

Diractor and Chief Counsel
Rulemaking and Enforcenmcnt Divisfon
office of Exccutive Legal Director
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