UNITED STATES OF AMERICA
2T OEE "TEE ATveilC BELLas © el albdi i U Sk B U et AT
PrARTos PONER & LISES G s aas ) DEEner h e S5
(§2. Lucie Nuclear Power Plant, )
Unit No. 2) B 1 - I )
FPL'S RESPONSE TO MOTION
CONCERNING CLASS 9 ACCIDENTS
On December 12, 1879, Intervencrs filed & motion relating
to the further consideration of nclass 9" accidents in this

proceeding., Florida Power & Light Company (F?L) hereby files
1/
its response in cpposition to the metion.

The motion appears tC be based upon the Intervenor's view
of the obligations which the Nuclear Regulatery Commission
imposed upon itself as a necessary conseguence oI the measures
it directed to be taken in its memorandum ané orier of last
Septenber relating to floating nuclear plants (FuPs).

There, in response to certificaticn of the guszzicn by the
Appeal Board, the Commission held that "the Lizansing Board

should be allowed to consider the envircnment:. conseguences

1/ This response is filed in accordance witl is schedule
established by the Appeal Board during the ccouz¢ i a2 hearing
it was then conducting. Tr. B877-878, Decerz<it - 1979.

2/ Offshore Power Svstems (Floating Nuclear Fzo'zr Plants):
Docket No. ST 50-437, NRC , September l1s, 1278. The
merorandun and order is attachec as an "Addsnium' o the
moticn and we cite it here as " a."
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to resolve the generic igssue of considera-
tion of Class 9 accicdents at lané-pased
reastors. Such a generic action is more
properly anéd effectively done through rule~
making proceedings in which all interested

persons may participate.

Therefore, we are not tocay expressin
any views on the guestion of environmental
consideration of Class 9 accidents at land-
vased reactors which, as the Board ncted,
present risks Gifferent in xindé and perhaps

in magnitude from those risks presented by
vp. See 8 NRC at 218-19. FHowever, we

=zrned about this guesticn an
intené to ccmplete the rulemaking begun by
+he Annex and to re-exanine Commission
policy in this area. To aid in that rxe-
examination we ask our staff to:

1. Provide us with its recommendations
on how the interim guidance cof the Annex
might be modified, on an interim basis and
until the rulemaking on this subject is
completed, to reflect developments since
1971 and to accord more fully with current
staff policy in this area; and

2. In the interinm, pending completion of
the rulemaking on this subject, bring to
our attention, any individual cases in whieh
it pelieves the environmental consequences
of Class accidents shoulé be consicderecl.

(8a; footnote omitted)

The instant motion is based upon the following theo

..
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Proceeding from this interpretation, the motion asks that
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card direct the NRC Staff to file 2 proposed suppie-
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ne St. Lucie 2 Final Ernvironmental Statement:
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.
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which either
(a) gives consideration to the environ-

mental conseguences of possible class 9
accidents at the proposed St. Lucie Unit
“o. 2 and recommends the weight to be assigned
the resulting risk to the human envirconment
in the Commission's determination of the
environmental impact of a decisicn tO license
construction of the proposed plant at
St. Lucie on Hutchinson Island; or

(b) fully justifies why such considera-

tion should not be given in this particular

case . .+ o
(Motion, pp. 1-2) The metion also requests that the Appeal
Board direct that a hearing be held, preceded by prenearing
procedures, "for a determination of the adeguacy of the FES
as supplemented.” Conseguently the reguest apparen ly is
snat such a hearing be ccnducted even iI the FEE B
merely justifies why consideration gshould not be gav

lass 9 accidents.
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§+aff in determining the individual cases in which Class 9
accidents shoulé be considerec as well as the procedurss for
the review of such StaZff Geterminations and how the FN?P
Gdirection relating to specific proceedings "is to be imple~-

mented with respect to pending proceedings.” (Motion, P. 2

in 1its

o
(&N

supmits that the moticn should be deni
vex, We demonstrate in greater detail below that the
relief primarily reguested, as well as the alternatives, are
neither lzzally necessary conseguences nor appropriate
extensicn: of the action taken by the Commission in the FNP
proceeding. In aédition, the Class 9 issue has been finally
disposed ci in this construction permit proceeding and
should rc= 2cain be addressed in this proceeding. If the

shoulé be considered again

- L ik : )
Interverncr:z oellieve the L8

w
&
(1]

g+, Lucie Unit No. 2, they may invoke a
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authorized the lssuance cf a limited work authorization to

.

FPL. 1 NRC 101 (February 28, 1275), as supPp lemented 1 NRC
462 (April 25, 1275). This was afirmed in part and reversec
(with respect to the consideraticn of alternative sites) in

v+ by the Appeal Boaré in ALAB-235, 3 NRC 830 (June 29,

‘0
W

s2 the decisicn to the

-

§); ané the Intervenors appea

"

United States Court of cpeals for the pistrict of Columbia
3/

Circuit (No. 786-1709).

Oon April 19, 1877, the Licensing Board, after having
neard the remanded alternative sites issue and the remaining
undecided construction permit lssues, released its initial
decision authorizing the jgsuance of the permit. 5 NRC

i/
1038. That decision was at

th

rm2d by the Appeal Board on

yetober 7, 1877, ALAB~438, 6 'ET 3al. Intervenors soucht

fh

¥
-

iseretionary review by the Coim-zsich undsr 10 CFR § 2.786(2),

3 Because ©Zf the cutstaniin: e.ternative SLteS igsue, the
Timitad gonstructicn activit. .zncrized kv the partial
initial decision were gtayesd z° srier of the Court cf Appeals
on October 21, 1976. 1In toe sare crdzr the Court directed
+hat the appeal in NO. 76-1709 e helé in abeyance.

4/  Thersafter, on May 12, 1807, creals dis-
talved the stay ©f construftith o Oceober 21,
1656, and dirvected that the 2Frss 09 nc lenger
pe helé in abeyance.
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5/

petition for a wri it of certiora was denied by the United States

-

Supreme Court, 100 $.Ct. 55, and a petiticn for rehearing
was denied on November 26, 1979. 48 U.S.L.W. 3357 (Novem=
per 27, 1979).

The "Class 9" issue was Zfully litigateé and finally

ed in the course of the proceedings described above.

().

cec
On June 5, 1974, while prehearing procecures were being
conducted by the Licensing Board, the Intervenors filsc a
“oroposed refined statement of matters in controversy,"
contending, among other things, that FPL had failed "to
consider Class 9 accidents as part of their design tzzis.”

In its comments on the refined statement, FPL objected t°

the contention cn the ground, among others, that the Qo

Amea ' 1 ‘ 34~ - 1 A amd =
mission's regulations did not reguize plants to be “E=-ghec
- v - < % - - - P - e A
tn withstané the ccnseguences oI & Class 9 accigent, =5=

8/ The judgment and accompanying memoranéum of the CIurt
of Appeals are reproduceq in tne Appendix hereto, together
wish the crder denying rehearing. Pursuant to lLeocal Fule
13(¢), the memerancum was not ingludeé in the rRLLTLES
opinions cf the Court and is nct to be cited as a ciececent
urder Pule B(k)}. “However, ccunsel may refer t0 fith order
and menmcranda, for such purpcsss és acpiicatich £ Eaaneing
of res sudizasa, collateral es=-czel, and law ¢ ih: 2hIg,
which tirs &n the binding effars cf the judgment, anZ NIt €
ites gualisy as rrecedsnt,” L:ocal Rule B(2).,
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the Intervencrs filec a "gripulation and Joint Metion
training a joint statement of the issues those parties though
tc be appropriate contentions in the proceeding. The docu-
~ent also described issues the Intervenors wisned considered,

but which the Staff thought should not be litigated in the

w

roceeding, Therefore it included (p. 12) 2n expression of

trhe Staff's view that the Class 9 issue should not be litigated

wecause there had been "no showing of reasonable possibility"
of a Class 9 accident at St. Lucie 2, as reguired by the
1/

Shorenham decisicn. FPL concurred in that view,  but Inter-

venors replied that:

6§/  "Applicant's Comments on Intervenors' Proposed Refined
Statement of Matters in Controversy," June 18, 1974, p. 2.
mhe Shoreham test referred to was that set forth in Long

Island Lighting CoO. (Shoreham Nuclear Power station), ALAB-156,

SEC 531, B33-36 (1973), affirmed by unpublished order

~jn O

nem. Llovd Harbor Study Group V. Atomic Energy Cormmission

76), vacatec on other

ir., No. 73-2266, November 11, 197
Co. v. Ilovd Harbor

-
sub nom. Long Island Lighting

T

C‘
o, 455 ULS. 964 (197/c).
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n and Joint iMotion,"
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and b

2s to statement on Contention 1.7 (page
12, Joint Motien) Board agrees that_ there
has been no showing of a reasonable pos-
sibility of class 9 accicdent at st. Lucie
fore an issue relating to a
lass 9 accident is cenied.

117, 124-125. The Intervenors excepted to this ruling

8/

riefed the exception,  but this Beard affirmed. ALAB-

333, 3 NRC 830, 84l (1976).
The Class 9 issue was central to Intervenors' case
10/
when they sought judicial review. The issue was also fully
8/ "In+tervenors Response to Applicants Response to Stipula-
Tion and Joint Motion," dated July 5, 1974, Pp. Te
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“Intervenors Exceptions to the ASLE Partial Initial Deci-
(Dated February 28, 1973) as Supplemented," May 2, 1973,
"Intervenors Briefs on Exceptions 2-45 and Motion for

ional Time to Brief Excepticns,” July 3, 1975, pp. 1=2.

See "Petitioners Brief on Partial Initial Decision"

in D.C. Cir. No. 76-1709, February 13, 1978, pp. 3,

. "petitioners Reply Brief to Respondents, U. 8.

ar Pegulatory Commission and United States of America,"
24, 1978, pp. 2+5.
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12/
review," The memorandum of the Court of Appeals affirm-
ing the decision expressly deals witnh anéd disposes of the issue

in the first ané third paragraphs. See Appendix hereto.

to the Class 9 issue, as was the petition for rehearing
13/
filed in the Suprenme Court,
When it issued ALAB-435, affirming the initial decisicn,

the Appeal Boarc sua sponte asserted and retained jurisdiction

over one issue, s-e2am generator tube integrity. 6 NRC at
544-546. It later zmended ALAB-435 to cover matters relating

to grid stability, and on April 11, 1978, the Commission

r "Respondents United States “uclear Regula-

tory Commissicn =znd the United States of America" in Nos.
“6-1709 and 78-1149, pp. 1, 3-4, 7-9.

12/ See Interwvzncrs "Briel on Partial Initial Decision,

= 2. Geovernmenz zrisf, p. l: and FPL's Briez, P.

13/ See Petizt. z-y Rehearing and Suzgestion for Rehearing
#= panc #iled ir. =.0. Cir. Nes. 76-1709 and 78-1149 on Janu=
ary 10, 1979; Fszition for Writ of Certiorari ané Petition for
Rehearing filed in Hedder et al. v. United States Nuclear
Reculatery Com-.2zidn et a.., oupreme Court of the united
Ccates, OCLCoEr -2imy, &2/9, NO. 78=1652.

14/ See Appeal EZcerd order issued in this precesding on
Cerober 28, 257 (.
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its jurisdiction over the steam generator tube issue, leaving

séiction only the

+o the exercise of lppeal Board jur

(8}
i8]
[}4]
3

ané radon issues.
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- I Final disposition of the Class 9 issue. From the

foregoing, it is clear that the Class © issue in this pro-
ceeding has been fully litigated and £finally decided -~ both
within the Cemmission ané in the courts. Once a decisicn
has become final because the time for Commissicn review has
expired, both the licensing boards ani the Appeal Board icse
jurisdiction over the proceeding. 10 C

Lighting and Power Company et al. (Sz2th Texas Project

Unit Nos. 1 and 2), ALAB-38l, 5 NRC 382, 590-591 (1977):

Washincton Public Power Supply Syster (WPPSS Nuclear Project

Nes. 3 and 5), ALAB-501, 8 NRC 38l (1372} Public Service

Cemmany of Indiana, Inc. (Marble Hil. . szlear Generating

3 : A o st e R ERA B n e 5
S+z=ion, Units 1 and 2), ALaB=22U, ¥ ..o- <54 (1978). As

- 3 1 A 1 e b e R L = " Y
the Appeal Boarc statec ii the Ssp=-- T2z proceeding, the

total regulatory scheme does not conwerclate the resurrec-

tion 0f a terminated construction permit P

"

oceeding [even] in

. &= . a . <o . e n -
the event of & later material chanr:, & fircunstances. e AL

.
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woul lie in see-:z.ng the i1ssuanc oL an

order -- not by a licensing board but by
the roprxate offlc;al on the NRC
:af: which would trigger a show cause

proceedlng (i.e., one of the types C of pro-
ceedings expressly provided for in the
Rules of Practice).
5§ NRC at 993; footnote omitted.
Here the Class 9 issue was decided by the Licensing
& Appeal Boards; the Co mmission permitted the time for

review to pass; and judicial review of the Class 9 issue

was conducted pursuant to 28 U.S.C. § 2342, which applies

only to "final orders." The South Texas, WPPSS and larble

Hill decisions demeonstrate that if juriséiction over the

grid stability and radon issues had not been retained, the

Appeal Board would have had no authority whatsoever to
reopen the issue.

ther precedent makes it clear that
authority over those issues does not chance the result.

Z  ar \

Directly in point is Public gervice Co. of New Hamoshire

Seabrook Statiocn, Units 1 and 2), AtAB~513, B KRC 694 (277

There a party scught to recpen the reccréd of a construltach

)
— 34 : N = immmetal s i &4
ermit proceeding cn the lissue O2 financial gualifica

‘o

the retention ¢2
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directive. The Beoard held that the pendency of the latter
issuve did not "preserve oul jurisdicticn over other, unrelated
guestions . . .," including the issue earlier resolved.

Shertlv thereafter, in Vireinia Electric and Power

-

Company (North Anna Nuclear Power Station, Units 1 and 2),

9 NRC 704 (1979), a similar issue was raised in

+he context of an operating license proceeding in which all

+ +hree discrete issues had been finally decided. 1In

that proceeding, the g-aff haé informed the Appeal Board of
+rne existence of a "significant new development," as it was
required to do in all pending cases, concerning the "current
practice of relying on non-safety grade eguipment to mitigate
the severity of anticipated operational occurrences." 9 NRC
at 706. With respect to the gquestion whether it had juris-

diection %o consider the issue, the Appeal Board held that

tre auzhority vested in adjudicatory boards to raise new
izzues must be limited by the principle of £finality which
coverns NWRC proceedln,s +o the same extent as &ny other

proceedings,' and once review of an issue has Dbeen terminated,

the Apreal Board loses all jurisdicticn over §t.
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nst a new issue in the proceeding. Rather, review of that

v

ssue has been completed. This Board has, therefcre, lost

ct
3
¥

jurisdiction over it. 1Tae fact that the Bcard has retained

nority over the grid stability and radon issues cdoes not

|8
[
it
M

dify this result.
The motion totally izrnores the lire of authority just

siscussed. It arcgues that the Appeal Board should exercise

o

P
"
| Rl

e the

(1

caun

w

- un - { . ¢ . o= A - b
.vigdiction over the Class 3 issue sSilp-Y

~risr was entered prior to completicn of these proceedings . . .

[

sizing Philadelphia Electric Company et al. (Peach Bottom

i-omic Power Station, Units 2 and 3), ALAB-480, 7 NRC 796
(1978) as authority. (Motion, pp. 2=3) There the Appeal
_v4 held that the Comission "wishes the radon guestion to
eanamined in every pending proceeding . . . ." 7 NRC at
2. n. 4. Hecwever, this is but an example of the exercise

w2 Cormissicn of authority similar to toha of the Appezl

i, “to raise sua szonte issues which were neither pre-
soreed to nor considereé by the licensing bearé." ALAB-551

= R e g g Yooy g e - A - & N -~
izsus, but rather with one which has been finally decicCel.

.
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regulations, was that Class 9 accidents need not be considered
in individual licensing proceedings. The policy has been
upheld both by the Appeal Board and the courts.

See 0ffsnhore Pcwer Systems (Floating Nuclear Power Plants),

ALAB-489, 8 NRC 194, 209-210 (1978), and cases there cited.

The impact of that Gecision, as confirmed DY +he Commissicn,

ravide for consideration of such accidents "in

-
o
wn
(U]
!J -
]
"t
';J
o
(8]
8]

licensing proceedings concerning offshore plants. . . e

Public Service Companv ¢f Oklahcma et al. (Black Fox Staticn,

~

Units 1 ané 2), ALAE-3
16/
1979). However, the Commission's FN? decision clearly

states that it is addressed only to offsnore reactors. "The
"

existing policy on Clzzs 9 accidents was not set aside . . .

Nor were Licensing

<3
it
x
{
(&
"
i1
s
ot
(8}
)
=

for lané-based plan

2 e~ 4 ey L » - .- -~ et - M e e bbb ol Dok
inzs with respect :c lini-based plants. To the CORREAZY, as
_— - = - \ - " ~
- - - l e > o Lo -~ P, g et mmA A
the Appeal 3CaTrQ fo-- - Z=GrE EOR the Cormissicn Nas
et

15/ 36 Fed. Reg. 22831-52 (December *1, 19789).

ol
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. Gochets eon Decenmdel
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of class 9 accicents . . . and note that 1t nas directed

the Staff 2o bring to its attenticn individu al cases in

which the Staff believes Class 9 accidents should be con-=
sidered. They go on to argue that the Commission "must now
either give, or provide a reasoned explanation for its refusal
to give, such consideration in each individua; case. It

elegate unreviewable discretion to the Staff.'

(8]
1£]
9
|
0
o
{5

Intervencrs' assertion that the Cormission has abandoned
any generic prohibition against consideration of Class 9
accidents is plainly erroneous. As the Appeal Board stated
in Black Fox, the Class 9 policy “was not set aside" except with
respect to offshore plants. In light of the fact that the

Commission is “"rethinking the policy," it is entirely appro-

priate for the Commission to direct that it be advised of the
sszes, if any, that the Staff believes should now be excepted
17/ The fact that the Com igsion has announced its intention
T5 hold rulemaking proceedings on the Class 9 issue is
another reason tae issue should not be considered in a specif
;:;gd;:a:;cn. Potomac Electric Power Cﬁwoanv Douglas Point
aclear Gensrating Stat.on, Un.Lts L anc 2), ALAE-218, 8 REC
19, 84 (1374).
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1n connection with the Commissicn's N ané the Black Fox

éirected the Staff

i

(-5

O

cisions, we note that tnhe Appeal B
+o make a reccmmendation tO the Cecmmissicn as to whetler

«ne Class 9 issue should be considered in that proceeding. Ve
submit that a similar direction would be inappropriate here.

75
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m

oaré issued the direction in Black FoXx because:
proceeding before the Licensing

rd is now half completec. Mani=-

tly, if that Board is to reexamine
ifications of Class 9 events,
e to instruct it to &0 8O is
« after the record closes and
igion issued.

3ot ot thtD ]
Y Ol

-
o O

Slip op &t g. 32. No such consideration exists here. The

Class 9 issue has been finally ruled upon and the decision

has alreszdy issued.

4. swezilable relief., All of the forms of relief suggested

son the argument that some kind of

e L o AN a : : . .
considerz=izn 2f Class 2 acc.cents 48 now reguired in this

2 & — - . 2 X . 2 = L]
Droceecs --.ga ¢f the FIP decisicn, We sulimit that we

nave demcrnitrated that thig is ingcorrect. For that reascn,

2 Wit . k| - , : .
18/ The LFL Etass Nas pIOVIGES the Ccormmission with an inisdias -~
respcnse. T she cammizsicon's veguest for “reccmmencations

on haws =rs imesrim guidance ¢.7 the innex might be modified

OF &n imsavie Zagl€ .. 4.0 o (ER Sez "Class 9 Accident
Comgifzyr=i-s: " SDCY-T73-2%24, Ccotcber 31, 197%.
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e believe the answer to this guestion has been supplied

in the Scuzh Texas and seabrook preoceedéings. . Intervenors arce

£rse under 10 CFR § 2.206 “© reguest the Director of Nuclear
Reactor Regulation to institute a show cause proceeding unéer

10 CFR § 2.202 to revoke or suspend the construction permit.

ALAB-381, NRC at 588; ALAB~-513, 8 NRC at 696. By making

{

his sucgestion we édo not adémit or suggest that the merits

.

r

n a petition would warrant its grant. As did the Appeal

.-
S ah

0
'
n

Boaré in Seabrook, we merely point out that the Intervenors

are "now in the wrong forum."

Respectfully submitted,

7’

F. Rels

Haro

Lowenstein, Newman, Reis,
Axelrad & Toll

1025 Cennecticut Avenue, NW

Washington, DC 20036

Telephone: (202) 862-8400

Norman A. Coll

Steel, Hector & Davis

1400 Southeast First National
Bank Building

siami, FL 33131

Telephone: (305) 577-2800
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And Consclidated Case ¥o..78~1149

Upon consideration of petiticners’ m
for rehegring znd/or suggestion for rehes
ne cppesitien having been filed thereto,
petitien for rehearing and/or suggestion
the Clerk's Office, it is

C~DEE:D, by the Court, that the moti
1ezve is granted and the Clerk is directec
and/or s;;;es:ion and to enter same on th
vSireing %y designazieon pursuant to o 0
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focr rehearing en bancg s lodged with

on of petitioners Hodcer, et al. for
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U.S, Nuclear Regulatory Cormisgsicn

ans United State

s of Aserica, Respondents
Florida Power and Light Co., Intervenor

PLTITIONS FOR REVIEW OF ORDERS OF THE NUCLEAR REGULATORY COMMISSION
Before: MeGOUUAN and WILKEY, Circuit Judges, and FLANNERY,™ Lnited States
District Judge for the District of Columbia

JUDGMENI

These causes came-on to be heard on petitions for reviev of orders of the
welear Regulatory Cormission and were argued by counsel. On censideration of
t.e foregoing, it is

ORDERLD AND ADJUDCED by this Court, that the erder ¢Z the Nuclear
Regulatory Cozmission uncer review herein are hergby affirm:I. 3T the reascns
scr forth in the attached memorandum. .
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ERTIFICATE OF SERVICS
1 HEREBY CERTITY a2+ true ané correct copies of "FPL's
2 & g A " : 2
Response to Motien Con yning Class 9 Accigcents, captionec

in the above matter, together w

the Appendix thereto,

were served on the following by depesit in the United States

mail, first class, properly stanmpe

iate shown below:

Mr. C. R. Stephens, Superviscr

Docketlng and Service Section
Office of the Secretary

of the Commission
Nuclear Regulatcry Commission
Washington, DC 20555

Michael C. Farrar, Esq.

Chairman

Atcmic Safety & Licensing
Appeal Beard

Nuclear Regulatory Commission

washingston, DC 205355 '

Dr. W. Reed Johnscn

Atomic Saf e*" & Licensing
Arpeal Boaz

Nuclear Regulatorv Commission

washington, DC 20555

Richard S. Salzman, Esg.
towxc safety & Licensing
Appeal Board
Nuclear Regulatory Commission
Washington, DC 20555

Alan S§. Rosenthal, Esq.
Chairman
r=cmic Safety & Licensing

R:c1==* =e~u atorv Commission
rashingten, DC 20555

réwaréd Luten, Esg.

chairman

rtomic Safety & Licensing
Board Panel ;

Nuclear Regulatory Ccmmissicn

rashingseon, DC 20555
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r. Davié L. Hetrici

rofessor of Nuglear Engineering
University of Arizcna

Tucson, AZ 85721
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Dr. Frank F. Hocper
Chairman

Rescurce Ecclogy Program
sehoel of Natural Resources
University of Michigan

Ann Arber, MI 48104

Martin Harold Hodder, Esq.
1130 NE 86 Street
Miami, FL 33138

January 16, 1980
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William J. Olmstead, Esg.
Nuclear Regulatory Commission

Local Public Document Rocm
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Library

3209 Virginia Avenue

Ft. Pierce, FL 33450

Norman A. Cell, Esc.
Steel, Hectcr & Davis
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