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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION -3-71

ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of
NORTHERN STATES POWER COMPANY Docket No, 50-263

(Monticello Nuclear Generating
Plant, Unit 1)

APPLICANTS REPLY TO AEC REGULATORY STAFF's
EXCEPTIONS TO THE ATOMIC SAFETY AND
LICENSING BOARD's ORDER AUTHORIZING
AMENDMENT TO THE EXISTING
PROVISIONAL OPERATING
LICENSE AND TO THE
REGULATORY STAFF's
REQUEST FOR A STAY

-

1. On December 24, 1970, the Atomic Safety and
Licensing Board (board) in this uatter issued the above-
captioned order authorizing the Director of Regulation to amend
the applicant's existing provisional operating license (which
authorizes the applicant to load fuel, and, in order to permit
certain testing, operate the facility without the reactor
vessel head in place at power levels not in excess of 5
megawatts thermal (mwt))., The amendment authorized would be
for operation at a power level of up to 500 mwt and with the
reactor vessel head in place.

2, The regulatory staff notes that its "position
continues to be that the reoord.in this proceeding supports
an initial decision authoriziné the 1ssuance of a license for
the full power level (1670 mwt) or for an intermediate power

level such as sought by the applicant in its motion of ' ~)
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5. Although it may not be the preferred practice,
it 1s not reversidle error under rule 52(a) "where the findirgs
are filed after tne entry of judgment" when this does not pre-
Judice the appellant, Vv The Licensing Board, in paragraph 2
of the Order dated December 24, 1970, states that it will issue
an initial decision authorizing the issuance of a full power
provisional operating license. That initial decision will
no doubt be issued prior to January 15, 1971 &/ and will pre-
sumebly contain detailed findings of fact and in all other
respects satisfy the formal requisites of 10 CFR 2.760 and
Section 8 of the Administrative Procedure Act. Such findings
as they apply to full power operation, by definition, will
support the limited power temporarily authorized in the
Licensing Board's Order of December 24, 1970. ~ Upon 1ssuance
of that initlal decision the parties' right to file exceptions
wlll mature. The alleged deficiencies in the December 24, 1970
Order in no way prejudice the rights of any of the parties,

6. It has been held that an order by an administrative
agency granting temporary operating authority to an applicant
need not "contain a statemeat of findings and conclusions,
together with the reasons or basis therefor," Bell Lines, Inc,

V. United States, 306 F. Supp, 209 at 217 (8.C. W.Va. 1969),

307 U.s, 66, 59 8.Ct. 725,

1/ Moore 's Federal Practice, §g?.06[h] at p. 272?. Gibbs v, Buck,

3 L.E4.1111 (1939

2/ Section VI (g)(2) Appendix A, 10 CFR Part 2. The parties

filed their proposed findings of fact and conclusions of
law on November 30, 1970.



17 (1970).

supra, the 1,C.C, had granted temporary
or freight carrier to expand ite services

rd States pending decision by the I.C,C.







