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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Jeiore the Atomic Safety and Licensing Board

In the Matter ol
NORTHERN STATES POWER COMPANY Docket No, 50-263

(Monticello Nuclear
Generating Plant, Unat 1)
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MEMORANDUM AND ORDER

MPCA's Movion Concerning Anticipated Transients Without Scram

On May 7, 1375, during a hearing session in the above-
captioned procecding, Intervenor Minnesota Pullution Control
Aoeney (MPCA) filed with the presiding Atomic Safety and
Licensing Board (3oard) and parties a document entitled

vission o/ Additional Contentions." The contentions

ralsed therein velated to the Applicant's analysis of the

cnsequences ol anticipated plant transients in the event

postulated failure to scram. At the request of the
Gr v L MPCA li.ed o relramed contention in the form of a
o <ion 0 Revised Additional Contention" (hereafter,

Contention €.1) on May 14, 1975. In response to the
cequestis ol the parties on May 15, 1975 (Tr. 1817), the

v reed to deter its ruling on MPCA's motion to admit
Contention C.1, in order to permit all parties to have the

opportunity to file written legal arguments. Thereafter,
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on June 2, 1975, Nort{hern States Power Company, (1he :

Applicant) and the Nuclear Regulatory commission Stall :

(Lthe Stall) each filed a respousc 1o MPCA's submission of

the additional contention, In addition MPCA filed a memo~
|

randum of law dated June 3, 1975.
it is to be noted that one of

on 11-33) :

By way of background,
MPCA's contentions in this proceeding (Contenti
was admitted as a challenge to the apprepriateness of the

stafl assertions of low probability of Class 9 accidents

| as set forth in the ¥inal Environmental 3tatement, Pur-

«uant Lo an agreement betwecn counsel for the Stafi and MPCA,

(11c Stati's prepared testimony on Contention I11-33 was

jimited to ronsideration of *wo kinds of Class 9 accidents,

failure and anticipated transients without scram
§ was considered during the

1975. :

pressure vessel

(ATWS). The Stafl’'s testimony on ATW

evidentiary hearing 1in this proceeding on May 6 and 7,

A noted above, MPCA's motion Lo introduce additional ATWS

contentions was presented during the course of the eviden-
| {iary hearing on May 7., 1975,

Contention C. 1, as revised is as follows:
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The Monticello plant, as it is currently engi-

neered and operated, does not contorm to the Staff's
salely objective with regard to the probability of
ATWS .  Therefore, the plant should be modiiied so as
to reduce the probability of such incidents.

The basis for the contention is stated to be the
following:

(1) “Supplemental Testimony of Nuclear Regulatory

Commission Staff on Contention I1-33," particularly

pp. 4 and 92,

(2) "Technical Report or Anticipated Transients
Without Scram for Water-Cooled Reactors,” WASH-1270, which
is veiorenced in the Supplemental Testimony and was served
on the parties along with the Supplemental Testimony.

(3) Cross-examination of Staff witnesses (Tr., at
1045-1049) .

(4) "Anticipated Transients Without Scram: Study
‘or the donticello Generating Plant," NEDO- 20846,

(5Y Letter of April 1, 1975, from L.O. Mayer,
jaasrer of Nuclear Support Services, Northern States Power

ompany . te A, Giambusso, Director, Division of Reactor
Licensing., U.8. Nuclear Regulatory Commission.

In its rvesponse. Applicant requests that the Board
reject Contention C.1 because it is overly vague as well
as being premature, With regard to the latter, Applicant

arpucs that WASH=-1270 makes it clear that for the Monticello
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plant (and others in 1is category), "the Stall's position

as lo ils salety objective is to be determined by the
Stait on an individual case basis," and that the Staff
evaluation which has not yet been done for Monticello,
will take from four to six months to complete.

The Staff supports the admission of MPCA's Contention
C. 1 as an issue in controversy in this proceeding and
urges the Board to find that MPCA has shown good cause for
the nontimely filing of the contention.

The sulficiency of Contention C.1 must be measured
against the requirements of 10 CFR £2.714 of the Commis=-
sion's Rules of Practice. In accordance with 52.714(a), the

contention must be stated with reasonable specificity and

with some basis provided. Northern States Power Company

(prairie Island Nuclear Generating Plant, Units 1 and 2)

ALAB-107. RAI-73-3 at 188, 194 (Mar-~L 29, 1973). I1f the
{1in: is nontimely, the petitioner must also make a substan-

{ial showing ol good cause for failure to file on time,.

We believe that Contention C.1 is clearly stated with
reasonalle specilicity and with sufficient basis provided,

(8¢e: ¥irginia Electric and Power Company (North Anna

power Station, Units 1 and 2) ALAB-148, RAI~73-9

at G31. 633 (September 14, 1973); Public Service

Flectric and Gas Company (Salem Nuclear generating Station,
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thotical facility,” (Tr. 1054) The report does not, there-

fore, comply with the requirements set forth in WASH-1270,

i.e,, an analysis of ATWS consequences based on existing

Monticello configuration. ({Appendix A, particularly
pp. B9-90)

A further conflict between the Staff and Applicant
regarding ATWS was revealed in the April 1, 1675 submittal
and the Statf's response thereto at the recent hearing.
The Applicant, despite its recognition that plant changes
will be necessary to accommodate serious ATWS events,
coneludes in its covering letter (p, 2) that ",,, we do
not believe backfitting of Monticello is presently warranted."
Responding to that conclusion a Staff witness stated that

the letter does not agree with the prescnt Regulatory
Stalt position that backfitting is required for the Monticello
facility.” (Tr, 1143)

it is apparent, therefore, that MPCA could not have
wnown the Applicant’'s position on whether backiitting is
required until it received, at the same time as the Staff,
the April 1, 1975 report. Nor could MPCA have known the
Stall's position on backfitting until it heard the testimony

of the Staft at the recent hearing session.
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Section 2.714 of 10 CFR establishes a standard for
admission of nontimely filings. That standard reqguires a
petitioner to make "a substantial showing of good cause”
to justify the lateness of his /her actions, Four factors
are set out. to which the Board must give special consid-

eration. They are:

(1) The availability of other means whereby
the petitioner's interest will be protected,

(2) The extent to which the petitioner's
participation may reasonably be expected to assist
in developing a sound record.

(3) The extent to which petitioner's interest
will be represented by exisiing parties,

(4) The extent to which the petitioner's
participation will broaden the issues or delay the
proceeding .

While it is true that WASH-1270 has been available for

some one and one-half vears, its application to this pro-
coeding and to this plant was finally established only in
{1 Staff's testimonv on MPCA Contention I1-33, served on
the parties in late February, 1975. Further, it was not
until the receipt of the Applicant's April 1, 1975 letter
{ransmitting NEDO-20846, that MPCA became aware that the
Applicant's position on this issue was in such fundamental
conrlict with that of the Staff, Until that time, MPCA
might have determined that the Applicaant and the Staff

could come to agreement as to the appropriate retrofit for






10

their consequences can be adequately represented by
“existing parties.” While there is an obvious confli-:t
between the Applicant and the Staff on this issue, if
MPCA's contention is not admitted, there will be consid-
cration of tnis issue before the Board, but no party
will represent MPCA's position,

“he Appeal Board has provided some guidance as to
{the vxtent to which delay in the proceeding should preclude
consideration of new issues. In considering a motion to
reopen the record, the Appeal Board in tue Matter of

Vermont Yankee Nuclear Power Corporation (Vermont Yankee

suclear Power Station), Docket No. 50-271, ALAB~124,
RAT-73-5. 358 at 365, said:

In this same vein, the applicant has
suggested that the effect of granting the motion
to reopen would be to permit intervenors to seize
upon, as a justification for reopening a hearing,
every letter which the staff, in the exercise of
ils continuing regulatory responsibility, sends to
an applicant. Thus, according to the applicant, an
intervenor would be able to prevent indefinitely
the termination of the proceeding and the rendition
of an initial decision authorizing the issuance of
an operating license,
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We cannoi accept the applicant's urstated
premise that the desirability of completing the
hearing outweighs the need to resolve potentially
serious safely matters. This is so even though
the stait believes that the matters raised by a
letter do not warrant consideration in the hearing
but instead can be handled by the staff outside
the hearing process, The intervenors have every
right, in presenting contentions for consideration,
to rely upot consequential safety matters brought
to light by the staff's technical experts.

In _short, delay in the issuance ol an operating
license attiributable to an intervenor's ability to
present to a licensing board Jegitimate contentions
bascd on serions safety problems uncovered by the
stu!l would establish not that the licensing system

is being frusirated, but that it is working properly.
Any delay in such a situation would be fairly attrib-
utable not to the intervenors but to the non-readiness
ol the facility for operation, Delay in the issuance
ol the licernse is entirely appropriate -- indeed,
mandated -= 1n_that circumstance.

(Emphasis added.)

The facts giving rise to this decision are closely

annlosous to the oxtant situation and the decision should

he dispositive of any argument based on delay. As in

(he Vermont Yankee decision, the intervenor, here MPCA,

has ratsed setore the Board a serious safety question.
Indecd, an argument based on delay is even weaker in this
proce rding since the record in this proceeding has not been
closced, o0 any inconvenience or prejudice attendant to
admission of the contention is surely less than it would

have been in the Vermont Yankee setting.




12 y

VMore general guidance as to the standard which the
3oard must use has also been provided by the Commission,

Its order of September 29, 1972, in Matter of Indiana and

Michigan Electric Company (Donald C, Cook Nuclear Plant,

Units 1 and 2) has long provided a precedent for Licensing
Joards in considering new issues. The Commission said:

We note our longstanding practice of permitting
amendments to petitions to intervene for good
cause shown. Unless special considerations
dictate otherwise in specific circumstances,

new information appearing in previously unavail-
abie documents would generally constitute good
cause for amendment, assuming of course that the
request to amend is expeditiously presented and
is otherwise proper, Such determinations rest in
the sound discretion of the Licensing Board,

(Emphasis added,)

As noted earlier, MPCA's Contention C.1 is based on
documents and information available only shortly before
the motion to add the contention was made, Therefore,
Lccordinge to the Commission's standard, MPCA has made a
‘ully satisfactory showing of "good cause" for its filing of
Contention C.1 at this point in the proceeding, Because
‘he issue raises a serious safety question, any possible
delay in the issuance of Monticello's full term operating
license due to admission of this contention is entirely
appropriate -- indeed, mandated. Accordingly, MPCA's motiom

is granted and Contention C.1 is admitted as an issue in

tliis proceeding.
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Appendix 1 Implementation At Monticello

puring the course of the hearing the Commission issued a
new regulation, Appendix I to 10 CFR 50. Inasmuch as many of
WPCA's contentions were directed at quantities oi radioactive
cliluents released by the Monticello plaut and the attendent
health effects, the Board asked the parties for guidance as
Lo how the new regulation should be applied in this proceed=
ing. Oral arguments were neard on two occasions during the
recently concluded session of the hearing., Counsel for
Applicant argued that with the adoption oi Appendix I; the
Intervenor's contentions dealing with "as low as practicable"
were mooted: and that the hearing should be concluded without
‘hose contentions, He pointed out that under Appendix 1,

(e Applicant had a choice of options. (1) The Appendix 1,
Secetion 11 guides could be met by the plant or (2) the Appli-
cant counld demonstrate that the radioactive emission from

plant would be kept "as low as practicable" as provided

The Board wag advised that Applicant was not prepared
o siate which option it would choose at this time. Further
\pplicant has untii June 4, 1976 to submit its proposal for
mecting Appendix I guides, MPCA argued that whether the

present contentions are moot depends upon the option chosen

hy the Applicant. Thereiore, counsel for MPCA moved for
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agreemenl s not possible, or that Lthe Applicant's proposal :

jor complying with Appendix I 1is not satisfactory te either
the 8tal! or Intervenors, we will entertain a motion for

reconvening the hearing for the receipt of further evidence

on this issue.

IT 1S SO ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Robert M. Lazo
Chairman

Bethesdn, Maryland

Sth day of August, 1975,
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UNITED STATCS OF AMERICA
RUCIEAR REGET ATORY COUMTESTON

in the Matier of )
) y
NORTHERN STATES POWER COMPARY ) pocket No.(s) 504263
) \
(Monticello Nuclear Generating )
plant, Unit No. 1) )
)
)
)
CERTIFICATE OF SE°VCL
1 hereby certify that 1 have this day cerved the foregoing document (s)
jee list compiled by

pypon ecach person designated on the official serv
the Office of the Secretary of the Cormmission in this proceediny in

accordance with the requirements of Section 2.712 of 10 CFR Part 2 =
Rules of Practice, of the Ruclear Regulatory Commission's Rules and

Regulations.

.

pated at Washington, D.C. this
-
ooy of L) 1975
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y of the Comnitd

Office bfftfc Secretar
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