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September 30, A992

7
The secretary
U.S. Iluclear Regulatory Commission
Washington, DC 20555

Attention: Office of the Gene al Counsel
Docketing and Service Branch

Dear Sir or Madam:

The Contract Administration Committee of the American
Sociccy of Civil Enginecro (ASCE) strongly supports the
application of alternative dispute resolution techniques to
resolve conflicts between parties. For many years,
representatives of the Society have worked with the Construction
Industry Advisory Council of the American Arbitration Association
to develop and assess the c*fectiveness of many of the ADR
processes. These methods, as identified in the Administrative
Disputes Resolution Act (P.L. 101-552), can assist in unraveling
contractual disputes and bringing the parties to a state of
agreement or accord in a timely and cost-efficient manner.

A few months ago, ASCE joined with the Business Roundtable,
the American Bar Association, The American Insurance Association,
the American Institute of Architects, the Associated General
Contractors of America, and seven other groups to establish the
construction industry Dispute Avoidance and Resolution Task Force
(DART). DART's mission is to reach out to the industry-at-]arge
not only with practical information about alternative means ofi

dispute resolution, but with promising techniques of dispute
prevention (such as risk allocation, incentives for cooperation,
partnering, and dispute review boards). DART has also created a
database of all known design and construction industry dispute
resolution and prevention materials, which is available to all
interested organ! ations and agencies for a nominal foe.

As listed in the August 14, 1992 Federal Register notice,
i

l opportunities for the use of ADR may arise in connection with
11uclear Regulatory Commission programs involving licensing,

I contracts, fees, grants, inspections, enforcement, claims and
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rulemaking. We urge the Commission to adopt ADR techniques to
the fullest extent practicablo for agency activities. -

If ASCE or DART can be of service, please do not hesitate to
contact me at (813) 935-2333, or cal Jeffrey Board, ASCE's
Manager of Regulatory Affairs, at (202) 789-2200. ;

.

Sincerely yours,

bcA) Ut &'

Robert Del Re i

Chair, Committee on Contract
Administration

Enclosures (2): ,

ASCE Policy Statement 256 " Alternative Dispute Resolution"
Dispute Avoidance and Resolution Task Force (DART) Brochure ,

cc: Richard A. Coughlin, DART Executive Director
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ASCE Policy. Statement 256

ALTERNATIVE DISPUTE RESOLUTION

Approved by the Professional Activities Commf.ttee on January 7, 1990.
Approved by the committee on Policy Rev!.ov on March 7, 1990.

Adopted by the Board of Direction on April 22, 1990.

Policy

The resolution of disputen related to engineering and ,

construction has become increasingly complex, and litigation has I

failed to resolve these issues in a timely and cost-effective way.
The American Society of civil Engineers supports alternative dispute
resolution techniques to bring these issues to a timely and cost-
effective conclusion.

Issue

Resolution of engineering and construction related issues through,

litigation is not consistent with orderly project development. Time
delays and the cost of litigation are frequently disproportionate to
the issue involved and the major portion of cost is usually allocated
to nonproductive activity. Alternative dispute resolution techniques
have gained acceptance in the industry and their use continues to
grow. However, recent years have noted an increasing tendency to
mirror the legal process, which they tend to supplant. There is an
evolutionary need to continue development of methods which produce
timely and cost-effective solutions of engineering and construction
disputes.

Pationale

The Society has porticipated for manv years in the Construction
Industry Advisory Council of the American Arbitration Association and
contributed to many of the. techniques used today in alternative
dispute resolution procedures. There is a need to seek out rethods of
resolving disputes which speak directly to the problem, and in an
immediate and cost-efficient manner. The use of arbitration,
mediation and, to some extent, mini-trials has achieved these
objectives. The continued development of new and more effective
methods is encouraged.
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Industry Revolution N
,

Oisputes litthe condtructio$ industry hav$ becom'e epidemic. Tha Const'ruc-
tion Industry institute has concluded that the U.S. construction industry is ill,"

and has complain 9<i that " litigation related to design ar$ construction continues
to increase." The Business Roundtable asserts that the U.S. construction l'ndus-
try is one of the country's least efficient industries, and blames much of this
inefficiency on the "adversarial dance" between the parties to the construction
project, which creates "a constant state of confrontation."

It is iromc that the one mdustry which more than all Civil Engineers. ASFTJThe Association of Enginees tng Firms
others depends upon coordination. moperation and team- Practicing in the Geosciences. the American Consulting
work among muittple participants, s h( id be the country's Engineers Council, the Associated General Contractors.
most sdversanallndustry. the Arnerican Subcontractors Association; the American

in 1990 the Cent r for Public Resources Legal Program Insurance Association,the Amencan Bar Association Con-
appomted a committee of outstanding construction law struction Forum.the Associated Builders and Contractors.
practitioners. corporate counsel and leaders of the con- the Associated Specialty Contractors, and the Butiding
struction industry to take a fresh look at the special dispute Futures Council.Through these associations and societies.
prevention and resolution needs of the industry and the D A R T represents almost 90.000 hrms and 220000 indi-
current state of the art in both dispute prevention and in vidual practitioners m the construction industry.
dispute resolution. H. B. Bud * Scoggms.Jr.,CAE.has been appointed Execu-

The committee concluded that in recent years many tive Director of the new organization. headquartered in the
advances m construction dispute prevention and resolu- nation's capitalin space donated by the American Arbitra-
tion have been developed. However, the industry at large tion Association. According to Scoggms -The adversarial
knows httle about alternative methods of dispute resolu- pendulum has swung too far, I believe. The level of hti-
tton, and especially the newer and more promising tech- giousness has risen to such a fever pitch that just about
ntques ol dispute preventsort (ris k allocation. incentives for every party to a construction project adopts defensive.
cooperation. partnering or team building, dispute review adversarial attitudes from the outset. and things just go
boards, and others). Consequently most industry partici- downhill from there. The end result is a huge increase m,

| pants do not use or look for contract provtstons and the cost of construction and plummeting productivity *
techniques that tend to prevent disputes.or provide mecha- " Architects, engineers, and contractors are forced to
nisms for early resolution of disputes. rely on def ensive design and construction practices. which

Seeking to reduce the impact of litigiousness on the lengthens schedules, while increasmg costs. Resolving
,

'

nation's dispute plagued construction industry, a number dis putes lon g after the job is completed also places a maior
of high profileorganizations haveformedtheConstruction burden on budgets. due to the cost of attorneys and the
industry Dispute Avoidance & Resolution Task Force - increased cost of insurance and bonding. It's tronic that
D A R T Public and pnvate owners. design professionals. much of what is done m the name of risk avoidance actually
contractors and leading insurance and legal organtrations increases risks. and much of what is done in the name of
are among its mittal participants. They mclude the Con- cost savmgs increases costs."
struction Comrmttee of The Business Roundtable govern- James P. Groton, Esq., an attorney with the Atlanta and
ment agencies, the Construction Industry institute, the Washmgton firm of Sutherland. Asbill and Brennan. is a
American institute of Archttects, the American Society of well known advocate of informal methods of resolvmg

-

72 CONSTRUCTION BUSINES5 REYlEW JULY / AUGUST 1992

. _. , .. -- . . _ _ _ - - - - . - - .



- _ _ . - _ _ - . . . - _ . - . - - - ~ _ _ _ - - - - . - - - - - -- - .

.

+ _-

disputes and has been elected D A RT's Chairman. Accord- going to war with one another to meet at the bargaimng

mg to Groton. * Billions of dollars are bemg thrown away
table and voluntarily reach a mediated settlement. All you j

f ve to cb is know how. And we kriow and we intend to j
each year on disputes, it's terribly dh,couragmg, espe-

|
cially so ticcause we know what is causing the problem. we ;ch the industry *

J

know how to prevent the problems, and we know how to One of D A R T's initial actmties has been to build a

handle most problems that do arise in a prompt. fair and database contaming all known construction dispute pre-

effectiveway. As d scouragmgasthesituationis howeser, vention and resolutton materials information is bemg

it will only get worse unless someone intervenes In this collected documenting the successful uses of prevention

case. that 'someone' is D A R T. and it is our objective to and early resolution of disputes in the construction mdus-'

represent every sector of the construction industry through try. O A R T will work closely with existing organizations,

every signihcant association in the industry - and especially owners of construction projects.to encour-

"So f ar. we have been extremely encouraged by the age greater use of these proven, but rafatively unknown

response, A group of insurance and surety organizations approaches to preventing and resolving disputes,

contributed the seed money to make D A R T a reahty. "Once we show people how well some of these tech.

Endorsmg associations and societies have pledged signifi- niques wor k we can expect that lenders will begm demand-

cant fmancial support Of course, this is luat to get ing their use on the part of their customers. Insurers will

m.W4 ar.d cover the m:tla! operate Wil twd f ar he able to offer reduced rates int liabihty and surety
coverage. That will cause some of the smaller owners andmore than that to implement the programs necessary to
other participants to follow sult? Scoggms said.acht ?ve our goalsJ

D A R T intends to tocus 6ts energies on promoting greater tmagine a construct.on tridustry where all the various

awareness and use of a number of dispute prevention and participants cooperate to achieve tugh quahty, completed

alternative dispute resolution techniques that have been structures on schedule. within budget. sately, and with no

demonstrated to be effective on a number of projects. lingermg disputes or animosities it would take a revolu-

" Partnering and realistic risk allocation are two highly tion for that to happen, and that's what D A R T aims to

ef fective techmques for imptoving coordination, commu- achieve * Groton said. "With the organizations and people

meation.and cooperation on projects.* Groton said. "They already involved I am conymced it can happen *

help prevent delays. enhance quahty. and encourage rapid A number of programs and matenals are on the D A R T

resolution ol problems that arise.with a wm/wm attitude? drawing boards at this time. and a maior event a being

Scoggms c har acter ind these and several other techtuques planned f or the f all. in conjunction rtth a new initiative the

as ' total quality management" apphed to the construction group is already planmng. -l'm not at liberty to say any-

process and stated. "They're designed to prevent predict- thing about it at this time." Scoggms said,"but it will be

able problems, and they work? significant. We anticipate participation from every ele-

As for alternative dispute resolution. Groton pointed to ment of the construction industry and from the highest

case histories that "show how multimilhon dollar disputes levels of government? @
can be resolved through mediation in days rather than

for more mformatmn about D A R T contact the organt:arton
years. at a fractnon of the cost that otherwise would have

at //50 Comsecticut Acenue, Nli'. li'ashrngton. DC 20036-
been spent And totally conteary to so-called conventtonal
wisdom it is possible for people who seem on the verge of 4/99. 202/296-5771

1
_

\ To occomplish its goals, O A R T hos established the following general objectivest
* Make all elements of the construction industry owere of proven tuhniques ovoilable for preventing and

resolving disputes.
* Obtain the commitment of construction industry business and professional ossociations and societies to

educnto their members in the effective use of dispute prevention and resolution techniques.
* Distribute educational and training motorials about dispute prevention and resolution to all elements
' of the construction industry.
* Suure the pledge of all porties in the construction procesa to prevent disputes, and to use oorfy dispute

ruolution techniques.
* Convince members of the legal profession to become knowledgeable about techniques which help to

prevent and resolve oisputes and to assist their clients in implementing those techniques.
* Persuade publishers of construction contract documents and educational motorials, and insuronte and

' surety providers, to promote the use of dispute prevention and resolution twhniquu.
* Stimulate rueercis and development of improved dispute prevention and resolution twhniques.

|
* Develop initiatives to achieve universal use of dispute prevention and resolution twhniques.
* Work with institutu of higher education (twhnicol, low and business) to educate future members of the

industry in dispute prevention and resolution techniques.
,

1
,

CONSTRUCTION BU51NE55 REVIEW 73
JULYiAUGUST 1992

1



___

.

.

. ..
*
. . .

D AR T %3s Iww.n <wl,.w sed t>y 1 u fmg

<>gom rat.<ms of o ,wo s .i vynessund

ronho<h>,serw k,dou,

C retiste m :,on C a mimeti J theo

(www.ss Ro..r.dtable
Conseroc tu3n t.xiostry 6 or.me ee

(%shi.ty F .ste n es Ca ,orw de
Amee w.on 6e rsteev , of Ar t i..h.c tsee

Arrereton Sooeey of C.v.I E egynecese

ASI E /T he Assor sot.tm ofe

I- t og.ne.wmg i o ms e,m tw eng ,,, d.e
Germ eem es
Amee w;on Co..suby E ng.n e.s

. .
e

C ea,<w .I

F40 ionol Sex .ety c.I Pe rJessa.w olte
g

4 t ng.neces|3 % s, -
6 % e Asxx oh=3 Gene <ot Con mww s

Assew.e<2+s.d Ehe.kiee s carwl Comtrexer.wse

A rtwwwon Sutwenho< k w s
i '

s

Aswit otem
,4987 Asuscussed Sper..alty Cone rv3xs'I ~U e-*

t Jo .orwal Elev. heoul Conte o< testsea
en =e es sewe kr.wsu es o,e < t,o..we.9 e6+

Asux eotecm
fmorn wM orwj hvenors rev.mac es of(DAR l j hos been I< .4 rne f so perne.w>te, Ar*warkun Insveom e Assm x2,on9e *W

e,wov e.tess. under stestul ng und (ese e.J Profess.onot boli.t.*y Apnes Netwoek the < (msh.w hm .nd M. *orn.ng e
e

g ..ne d.spaa prev.-ntum o,.d v. Sol.& n/c Prot 4 e m o ecp.,hsteun us one < J dw. rewnee
ca lvee sa w wsl endush es.s m the w e,n.e,or yhon t , how 3..es cand toe,nt.ousog' e the Arrww . con Ar ti.h ut.on A ssm oohon

-

e

use of d.ese omhnapses os stuewirsed T he.e o e eso vwerw=e s m s m. h bh:p ,N m
kan ywrv c.omtra f airi .*wivstry (of - ev cy<.me ksw.s the .v..tyh . hw c.j g wdpeut t.<:e in the andust<y

DAR I represer ts oI| smpveras of der le.orp es m feturmng perditob. Ley by your etutw!4v. $** wl.w hw*ty orwl * pas 4%.

sodusk y pol,lr und prevote oweiers, pe ctM ts Jo.n DAR T erwi.zy Chon.ps orwl gwel:Lems are .N ent

DARTus e betw is, emmnee's <.<wm m tcws. - %. cornh ot twm gwew ess f%e g wwwe.no

sol.w onho< toe s suves.es, terws e s o.v3 1150 Connect ( vt Averwee, f 4W g su< h :=e 4 4 s f. w b tomana d.s
.

Suese 600 g A.3 when g.w ess.td. oeuf usw.y rvtyAlf she ne o e omm(m gexd toe.u se e.

doclos e w(n on unne( essoey desp,ees Wosh.ngton. DC 200.3 6 4 5 V9 ~' ~ " " '

o.ul 1,teno .un the OAMI logo eepre- {?O2)2965775 en.se um s andw o =d y nswo-a the = rme A
senes tho e .mn=3n c.p. .ol o.wi n.e p= u*ne<- (702) 296 5795 (f o.) ,2d str . t. , p. .> c, s ,,,,a -* -- y

,b.p so. .., a n y ,me e, , a ..m e-, s . ,r.s James P Cxoson, I ss p.. e orm's tw e .m kne
..

i , r ,., the C o msw oe w .n an. l.nh y . I w ww.e
c . ner o. f. , s L N2.rerum

Awoed ent e om f M JuN w. I 3d $ ew5 e,

e.,,,..,
it H % . .a egens, le , C At

tw s..
f .co.e.ve D.e et e .w

-

- - - , , , .



.__ _ _ _ . .. . _ _ _ . _ ._ __ _ ___ _. ._ ._

! d 1 1 ? ! l i l l $ ! I E ! I I _ I I l ' $. ! ! - [ ! [ [ [ [ j [ I T "1

U [j [l 5 !'i 3 L1t b rl * J;t )xW 5jir5t[!g
c 5r <e33. - c.i a

l '[#{ i q; g , Hi li! i!iliiilt[ q
-

, g .,i 3;5 g
L![ 1 Ii
i l till i{i [[l, I 'E,L ij l ! !-lEp:rLII!i!:f M E B21!!!!!I!

i
! ass

rri 8c!Ef>s!2i!?5&Liilt'twr!
t

t
t! t8ses['E[-[;t.eeti<es,t .

,t t2as .6 3;tw ra
lu+ er ote3 p. 5*st

9 g r # s s
L _i ,> , :;3 ; 3 e <e j_EgEf,;tsa

- .

i6: : # a r aee

E t [, t (' giie; > I
.i s
t t i ; i j a ' ;.1 * a = ; a t

s5 tr> par t 22

Il.
; t 5*= ries .t cr: .

q e )r
. tra riis e1;2 r ; l g }r r s p i t i u s-

l-js !i *

rL}
,a is -

gt 1;4tq;Ts6, x [ E ,s r : -,2s .

;-5 s r5 5 : 5
= pi

3
! ;'is r1 L lt 5

t i it 5

,p; r. n . , +

E'N'I '

\fh .

j ' l *, ] l t.Est['[$iji!!f-- 81EU'qlt!..

.j {1 } i . i
[ R 12 t ctst 1 LtPt 1-t ti8

L ,1 ' t t't o I

g g j !!j[ e$.
Li f r ~{t j8

. - ri p t4gg.".a.hj]

I; h^* M R h[Nif f. h.,} A[ bgg {x}Il!jj!!
tg .== .iqorm-

9- a .t94i. 8c -u
t

;y- p i f .u g l! a e , s. i.7 r :s t. gss

I
}SOjopk [g lf } * [st-

'.Ilj:jeo!1 mo

[I.l f ;4,.+b
. I;h . il '! *

d ;
- -.a ......- . . . ,

9.s
. as4.- vre,M k. , ,. :c" L .- . _ . . -. ,:

S .? v ,* +? * .n?" ' ***s~~
eg a,

7% ? , r.

p. tam :t 9 7 55jtt!B[jtry 8 rs (sg*t!-
[[l(Al [ t gIfej [l l i' r[nE E i [ [ 5 +:

L 14 :E !' tr L11[ IV !a
t-1 r as i*ei-E5I* **188 1*f:a

fm - u egr str-tr

l'U ts,.ts.si'!?t'l 6E L[hii[2!!la!}! !SII il
e

E ;" ! * 4.

"# 1'9
t ! ? ! r. I ' i l * i

*

d[ l tis jL't(i e. ng e 4 gI"6I-
~,l l. g. i

T s'.

t g
- 511 J

.;tr.-g[ey{glk
.Ig' t . y C l a i rg '[t :5 2Pe f l.. f.or t!r.t

w
s

. l %j g > [e [ss ai E ini gi
a " - :

.'' 8 sisj^ IS
l 7!ie

- [U t t g b E I
,[ gg7

g { r T v g,' E r i r 7 1' -m [A.y s-

$g,
- eY [}k h.mt.$ft. .

.

2hsIb.g
'

T .e t# . .., .. .~
.

14

O- s eh $ e o b" q 9 A ., p ~ a. -

sre:3.'55 riril,555 gar $9s: *2r5 I
(;

t><"-
5: 055 * r7

1?{khhb1 1 *k Ehh
5

Ihhb[2sg2Eis$h#tha *5b "5 !

t r. i a ! ! s $ E
XI g

tisits 3 s: ta !
$$elftk|IIIf $5 hI fhs :!:j : <k i t I f 3

f)[fIh ![ $ I bh i k hao=us it uen,
145-}~J,gi,t m o ! u o rs. citty50rLDx 4 r4=1 2 55 s'jf!)jia ris3? ; [j{jjj $

-

}Jj

efj)L;3sscill'rtr'!!!!!5?]!:!
'

;4 4 ! j j i- 4 E1
-~?yi' rs?r4 5 ri-:si Vt : r: -

e ra ,6 3sgAge, x 5 5 ,2g

[3- I '' ! [ ' [;9I
E,

[l.EI[ti kdhhEh*b h:c-5*g ; '5 r +-. ; .

E
" '

s t ? .

--_ __

.. , - ._-- - -- - - . . - _ . . . _ . . . - ..



, - - . ,m .-- -_.A.-m___.-4 A 1- --J Ji ', - - -', _ a. 3,i4 ad. _ a.. a__.a _a

ill!* D{ !j d l HiD ti#!d'iOElsi lif[t
.

-

i

hrk . ! f h !
s g) %#Iili4!$,jf$rjE|!|p|I r 'i 8S'8[w} ... n.

Ij ,I

lli[ff[#I{$f,.|fII)Iiijd,dHpi!icil!D|H}IIi!kifb
lt >

g

|ib!! i

i!ji!pd[;l rtqt l 0 t it e 3rl !i

.. ,. , , . . . ..

QR j'( ; f ''$~'"

!,i
4 j; p,;p.l i L [{l [ S 5 ! ! ! ! f-

E { [[I, hf [[ t >
11

*[:l:[.
'l

i[ lip te
r tr r tl

,

p t g

i

ei% i,{1! ,a ,di. )Ig, h. a [Oi,dyl'4r[!![Qs #g a
;t-

I Lt }. 1gjj15
b'Jidhh4|i.g.8

a-

)a4jp
g

v}p@f93c(}q;[]lri<
:.

f

s h [m i t ybq g
f}]I " g [i,ik.e! . !J;

. - ... . .

y(" ;;g - j;gs.,Q.. ''f.4j{,jj,Ijy e i [
*

4. g . ai.
,

. m.n . Y c -e

+ 1 fq' "t {18 Fr|gf f[l s.y{
{g 4-W C***; 97 53 {}

;[t r 1 p" }4 s
"

.

[ f h 1

h
l tri u l ; t

g h} }a.. y,. S. [1 ni o

J'
b, m,.h,..s,p}rIw eq1 nt pe|

_ 4|wilaisg!f[|h hifi! l{ jIi. I .

M. 4 .s r g { $. d[E
f

i| t.. ;.
.

_
,

j - :_ ......m....-.
-

}II M k6| ort}i,ht,rE-.es:>{l?}:'[ i llI } l s ! |i! '

2_3ti. -t >9

{I aC!.!y r g ed t

!r!jt*)*![3[#[
5e 'e .

ff|*7|s;o,a#IIgt I4f I [!A 53* LF=e 5|ty!, s l [p h a

4

:|7 rr e:

83 a h ;i j p t h ' u p[i [i T i c!'j ;2
!;Hq

il'I ;e ef5iil!E B

i t h - No u n n i n n! no net i

J4[tutvest!
ru 31;rtist t

-- !

j'reli,jr=f5t!'!!'9s~y;j[r; pj!|p|ti
4)[j t ia i a t [[i rpe r! ge

,

x4 :
Illist it T t)!a*;,[tQ'

Si !
! :. p

'

t
,

, t- , , .

.. - - -


