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September 30, .992

The Secretary <::::)

U.8. Nuclear Regulatory Commission
Washington, DC 205595

Attention: Office of the Gene~al Counsel
Docketing and Service Branch

Dear Sir or Madam:

The Contract Administration Committee of the American
Sociecy of Civil Engineers (ASCE) strongly supports the
application of alternative dispute resolutior techniques to
resolve conflicts between parties. For many years,
representatives of the Society have worked with the Construction
Industry Advisory Council of the American Arbitration Association
to develop and assess the effectiveness of many of the ADR
processes. These methods, as identified in the Administrative
Disputes Resolution Act (P.L. 101-552), can assist in unraveling
contractua)l disputes and bringing the parties to a state of
agreement or accord in a timely and cost-efficient manner.

A few months ago, ASCE joined with the Busiress Roundtable,
the American Bar Association, The American Insurance Association,
the American Institute of Architects, the Associated General
Contractors of America, and seven other groups to establish the
construction industry Dispute Avoidance and Resolution Task Force
(DART). DART's mission is to reach out to the industry-at-large
not only with practical information about alternative means of
dispute resolution, but with promising technigques of dispute
prevention (such as risk allocation, incentives for cooperation,
partnering, and dispute review boards). DART has also created a
database of all known design and construction industry dispute
resolution and prevention materials, which is available to all
interested organ’ . tione and agencies for a nominal fee.

As listed in the August 14, 1992 Federal Register notice,
opportunities for the use of ADR may arise in connection with
Nuclear Regulatory Commission programs involving licensing,
contracts, fees, grante, inspections, enforcement, claims and
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rulemaking. We urge the Commission to adopt /DR techniques to
the fullest extent practicable for agency activities.

1f ASCE or DART can be of seivice, please do not hesitate to

contact me at (813) 935-2333, or cal Jeffrey Beard, ASCE's
Manager of Regulatory Affairs, at (202) 78%-2200.

Sincerely yours,

}626¢¢f142f€1§£
Robert Del Re

Chair, Committee on Contract
Administration

Enclosures (2):

ASCE Policy Statement 256 "Alternative Dispute Resolution®
Dispute Avoidance and Resolution Task Force (DART) Brochure

cet  Richard A. Coughlin, DART Executive Director
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ASCE Policy Statement 256

ALTERNATIVE DISPUTE RESOLUTION

Approved by the Professional Activities Comm!ttee on January 7, 1990.
Approved by the Committee on Policy Review on March 7, 1990.
Adopted by the Board of Direction on April 22, 1990.

Folicy

The resolution of disputes related to engineering and
construction has become increasingly complex, and litigation has
failed to resolve these issues in a timely and cost-effective way.
The American Society of Civil Engineers supports alternative dispute
resolution techniques to bring these issues to a timely and cost~
effective conclusion.

Issue

Resolution of engineering and construction related issues through
litigation is not consistent with orderly project development. Time
delays and the cost of litigation are frequently disproportionate to
the issue involved and the major portion of cost is usually allocated
to nonproductive activity. Alternative dispute resolution techniques
have gained acceptance in the industry and their use continues to
grow. However, recent years have noted an increasing tendency to
mirror the legal process, which they tend to supplant. There is an
evolutionary need to continue develiopment of methods which produce
timely and cost-effective solutions of engineering and construction
disputes.

Ratiocnale

The Society has participated for man~ years in the Construction
Industry Advisory Council of the American Arbitration Association and
contributed to many of the technigues used today in alternative
dispute resolution procedures. There is a need to seek out rethods of
resolving disputes which speak directly to the problem, and in an
inmediate and cost~efficient manner. The use of arbitration,
mediation and, to some extent, mini-trials has achieved these
objectives. The contirued development of new and more effective
methods is encouraged.
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Dlsputes in the comtructlon industry have become epidemlc The Construc-

tion Industry Institute has concluded that the U.S. construction industry is ill,"

and has complained that “litigation related to design and construction continues
to increase.” The Business Roundtable asserts that the LS. construction indus-
trv is one of the country's least efficient industries, and blames much of this
inefficiency on the “adversarial dance” between the parties to the construction
project, which creates “a constant state of confromation.”

t 18 ironic that the one industry which more than ali
thers depends upon coardination. (soperation and team-
work among mulitiple participants, sho “‘d bethe country s
most adversanal industry
In 1990 the Cent~r tor Public Resources Legal Program
appointed a committee of outstanding construction law
practitioners. corporate counsel and leaders of the con-
truction industry totake afresh look at the special dispute
prevention and resolution needs of the industry and the
urrent state of the art in both dispute prevention and in
fispute resolution
The committee concluded that in recent years many
wWivances in construction dispute prevention and resolu-
tion have been developed However, the industry at large
knows little about alternative methods of dispute resolu-
tion and especially the newer and more promising tech-
niyues ol dispute prevention (risk allocation, incentives for
ooperation. partnering or team building, dispute review
hoards. and others ). Consequently most industry partici-
panis do not use or look for contract provisions and
techniques that tend to prevent disputes, or provide mecha-
nisms lor early resolution of disputes
Seeking to reduce the impact of litigiousness on the
nation s dispute-plagued construction industry. a number
s high-profile organizations have formed the Construction
Industry Dispute Avoidance & Resolution Task Force —
DART Public and private owners, design professionals
contractors and leading insurance and legal organizations
are among its initial participants. They inciude the Con-
struction Committee of The Business Roundtable. govern-
ment agencies, the Construction Industry Institute, the
American institute of Architects. the American Society of
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CivilEngineers ASFE The Association ni Engineering Firms
Practicing in the Geosciences. the American Consulting
Engineers Council, the Associated General Contractors
the American Subcontractors Association, the American
Insurance Assoclation, the American dar Association Con-
struction Forum, the Associated Builders and Contractors
the Associated Speciualty Contractors, and the Building
Futures Counctl. Through these associations and societies
D ART represents ailmost 90 000 firms and 224 000 indi-
vidual practitioners in the construction industry

H B “Bud” Scoggins Jr  CAE has been appointed Execu-
tive Director of the new organization. headquartered in the
nation s capital in space donated by the American Arbitra-
tion Assoctiation. According to Scoggins. “The adversarial
pendulum has swung too far, | beiieve. The level of liti
glousness has risen to such a fever pitch that just about
every party to a construction project adopts defensive
adversarial attitudes from the outset, and things just go
downhill from there. The end resuit is a huge increase in
the cost of construction and plummeting productivity

“Architects. engineers, and contractors are forced to
rely on defensive design and construction practices, which
lengthens schedules. while increasing costs. Resolving
disputes long alter the job is compieted also places a major
hurden on budgets. due to the cost of attorneys and the
increased cost of insurance and bonding it's ironic that
much of what is done in theé name of risk avoidance actually
increases risks, and much of what is done in the name of
cOst savings Increases costs”

James P Groton. Esq.. an attorney with the Atlanta and
Washington firm of Sutherland, Asbill and Brennan. s a
well known advocate of informal methods ol resolving
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disputes and has been elected D AR T's Chairman. Accord
ing 1o Groton. “Billlons of dollars are being thrown away
ecach yvear on disputes [Us ternbly diuCOUraging e e
clally so hecause we kKnow what 15 Causing the problem. we
know how 1o prevent the probiems, and we Know how 1o
handle most problems that 4o arise in a prompt. (i and
eilective way. As discouraging as the situation is howevey
it will only g€t worse uniess someone intervenes in this

ase. that someone 18 DA RT. and it is our objective 1o
represent every sectot of the construction industry through
every significant association in the ingustry

$o tar. we have heen extremely encouraged by the

responge A group ol insurance and surety organizations
antributed the seed money to make D A R T a reality
Endorsing associations and societies have piedged sSignin
ant linancial support WM course, this iz just 10 get
saliacd ond { ap tho imitial nperatione Waell nead far
more than that to implement the programs necessary 1o
sChisve Gur goals
AR T intends to locus its energies on promoting greater
vwareness and use ol a number ol dispute prevention and
sternative dispute resolution technigues that have beei
jemonstrated to be sflective on a number of projects
Partnering and realistic risk allocation are two hghiy
pHiective technigques 1or IMproving « pordination. commu
cation, and couperation an projects " Groton sad They
help prevent delays. enhand e quality and encourage rapid
resalution of problems that arise with a win win attitude
Scoggins characterizad these and several othertecnnigues
18 “total quality management” apphied to the construction
process and stated “They re designed to prevent predict-
able problems, and they work -

As lor alternative dispute resolution, Groton pointed to
ase histaries that “show how multimillion dollar disputes
an be resolved through mediation in days rather than

Jears. at a fraction of the cost that otherwise would have
heen spent, And totally contrary to so-called conventional
wisdaom . it is possible for peopie who seem on the verge ol

resolving disputes.

+ Obtain the commitment of construction industry bu

1 educnte their members in the effective use of di

-

‘ of the construction indusiry.

resclution techniques.

+ Convince members of the legal profession to become knowledgeable about technigues which help to
prevent and resolve disputes and to arsist their clients in implementing those techniques.

+ Persuade publishers of construction contract documents and sducational materials, and insurante and

surety providers, to promote the use of dispute prevention and reselution technigques,

Stimulate researci and development of improved dispute prevention and resolunion techniques.

+ Develop initiatives to achieve universal use of dispute prevention and resoiution technigues.

+ Work with institutes of higher education (technical, law and business) to educate future members of the

industry in dispute prevention and resolution techniques.

JULY AUGUST 1992

To accomplish its goais, D A R T has established the following general objectives:
+ Maoke all slements of the construction industry aware of proven techniques availoble for preventing and

siness and professional associations and societios to
sputs prevention and resolution techniques.
Distribute educational and training materials about dispute prevention and resolution to all slements

Secure the pledge of all parties in the construchion process fo prevent disputes, and to use sarty dispute

going to war with one anather to meet al the Dargamning
table and valuntarily reach a mediated settiement All vou

ve Lo Gu 1s kfiow how  And we khow and we inteng 1o

ch the industry ’

me of D A R T's initial activities has been to build a
database containing all known construction dispute pre
vention and resolution materials Information is being

Mierted documenting the successiul uses of prevention
and early resolution ol disputes in the construction indus-
trv. D AR T will work closely with existing organizations
and especially owners of construction projects. Lo encour-
age greater use of these proven, but r~latively unknown
approaches to preventing and resolving disputes

“Once we show people how well some of these t&c h-
nigues work, we can expect that lenaers will begin demand-
ing their use on the part of their customers Insurers will
he able 1o olfer reduced rates inr liability and surety
coverage That will cause some of the smaller owners and
otier participants to follow suit. Scoggins said

Imagine a construct,on industry where all the various
participants cooperate 10 ac hieve high-quality, completed
structures on schedule within budget. sately. and with no
lingering disputes or animosities It would take a revolu-
tion for that to happen. and that s what D AR T aims to
achieve " Groton said. “With the organizations and people
already invalved, | am convinces it can happen.

A number of programs and mateiials are on the DART
drawing boards at this time. and a major event s bemng
planned for the fall. in conjunction v ith a new initiative the
group is already planning. “I'm not at liberty to say any-
thing about it at this time.” Scoggins said "but 11 will be
signiticant. We anticipate participation from every ele
ment of the construction ndustry. and from the highest
levels of government

Formore information aboui DA R T contact the orgamization
at 1150 Connecticut Avenue. N W Washington. DC 20036-
4199 20: 2965775
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