K UNITED STATES
& - NUCLEAR REGULATORY COMMISSION
WASHINGTON, D C 20668

September 10, 1992

Judith M, Esoinosa, Secre*ary
Environment Department

1190 5t. francis Drive

Santa Fe, NM 87502

Dear Ms. Espinosa:

This confirms the discussion Robert J. Doda and Richard L. Blanton held with
Kathleen M. Sisneros, Director, Water and Waste Management Division, and
Benito Garcia, and William Floyo of the Hazardous and Radio :tive Materials
Bureau on August 14, 1992, in Santa Fe, following our 1992 review of the New
Mexico radiation control program.

As a result of our review of the State's program and the rculine exchange of
informatiny between the Nuclear Regulatory Commission (NRC) and the State of
New Mexico, the staff determined that the New Mexico radiation cortrol program
for the regulati<i of agreement materials 13 adequate to protect the public
health and safety. However, a finding that ths program is compatible with the
Commission’s program could not be made due Lo five regulatory requirements
that have not heen adopted within the three-year period allowed by the NRC:
(1) bankruptcy notification, (2) quarterly audit of the performance of
radiographers, (3) well ingging requirements, (4) NVLAP carlification of
dosimetry processors, and (5) decommissioning requivements. We recognize that
the NVLAP certification requirement is administratively covered, in the
interim, through New Mexico's certification program for service companies, and
that New Mexico currently may not have any licensees that meet decommissioning
requirements. Three of these amendments were found overdue for adoption
during our previcus program review of August 1990. We request upper
management’s direct attention to this matter and we would appreciate a
schedule for comnletion of the revisions to the regulations.

Overall, th i : has been marked improvement in the technical aspects of the New
Me' (co r.diation control program wh n compared to previous reviews. The
Bu:eau has an adequate number of staff members performing agreement materials
work, and there has been less turnover of key staff members during the review
period.

We wish to commend the Hazardous and Radicactive Materials Bureau for their
eiforts in completing 255 inspections during the current review period with
the result that the Bureau has no overdue inspections for any State licensees
at the present time. The Bureau has availed itself of many training courses
for its staff during the review period.

An explanation of our policies and practices for reviewing Agreement State
programs is attached as Enclosure 1.
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Enciosure 2 contains our sumaary of assessments regardina the program. In
addition to the comment and recommendation regarding the lack of fully
compaiible regulations, two cther minor comments and recommendations a -
included rouarding other |sgccts of the program. These were discussed with
Benito Garcia and William Floyd during the week of the review. We request
specific responses trom the State on the current review couments and
recommendations in Enclosure 2.

In a ~ordance with NRC practice, I am :lso enclosing a copy of this letter for
placessut in the State's Public Document Room or otherwise to be made
avarlable for public review.

| appreciaty 'he courtesy and cooperation vou and your staff extended to

Mr. Doda and Mr. Blanton during the review meeting. 1 am looking forward to
your commenis regarding our findings and your staff responses to the
Enclosure 2 recommendations.

Sincerely,

Office of State Programs

Enclosures:
As stated

cc w/enclosures:

J. M. Taylor, Executive Director for Operations, NRC

J. L. Milhoan, Rfegional Admimistrator, RIV, NRC

B. Garcia, Chief, Hazardous and Radioactive Materials Bureau
State Liaison Officer

NRC Public Document Room

s>tate Public Document Room



Application of "Guidelines for NRC Review
of Agreement Stace Radiation Control Programs®

The "Guidelines for NRC Review of Agreament State Radiation Control Programs."
were Lublished in the Federal Register on May 28, 1992, as = NRC Policy
Statement. The Guidelines provide 30 indicators fcr evaluaiving Agreement
State program areac Guidance as to their relative importance to an Agreement
State program is provided by categorizing the indicatars into two categories.

Category 1 indicators address program functicns which directly relate tv cho
Sta.e's ability to protect the public heal.n and safety. If significant
problems exist in several Category I indicator areas, then the need for
improvements may be critical.

vategory Il indicators address program functions which provide essential
technical and administrative support for the primary program functions. Good
perfermance in meeting the guidelines for these indicators is essential in
order to avoid the development of problems in one or more of the principal
program areas, i.e., those thal fall under Category I indicators. Category 11
indicators frequently cen h: used to identify und2rlying pruolens that are
causirg, or contributing to, ditficulties in Category I indicators.

It is the NRC's intention to use these categories in the followii.g manner. In
reporting findings to State management. the NRC will indicate the category of
each comnent made. If no significant Category | commeits are provided, this
will indicate that the program is adequute to protect the public health and
safety and is compatible with the NRC’s program. If one or more significant
Category I comments are provided, the State will be notified that the program
deficiencies may soricusly affect the State's ahility to protect the public
health and safety and tha* the need of improvement in particuiar program areas
is critica:. 1f, following receipt and evaluation, the State’s responce
appears satisfactory in addressing the significant Category I comments, the
statf may offer findings of adequacy and compatibility as appropriate or defer
such off-ring until the State': actions are examined and their effectiveness
confirmed in a subsequent review. If additional information is needed to
evaluate the State's actions, the staff may request the information through
follow-up correspondence or perform a follow-up or special, limited review.
NRC staff may hold a special meeting with appropriate State representatives.
No significant items will be left unresolved over a prolonged period. The
Commission wiil be informed of the results of *he reviews cf the individual
Agreement State programs and copies of the review correspendence to the States
will be placed in the NRC Public Document Room. If the State program does not
impruve or if additional significant Category I deficiencies have deveiopcd, a
staff findina that the program is not adequate wiil be considered and the NRC
may institute proceedings tc suspend or revoke all or part of the Agreemeat in
accordance with Section 274 of the Act, as amended.

ENCLOSURE 1



SCOPE OF REVIEW

This program review was conducted in accordance with the Commission’s Policy
Statement for reviewing Agreement State Programs published in the fFederal
Reqister on May 28, 1992, and the internal procedures established by Office of
Scate Programs  The S*ate’s program was reviewed against the 20 progrem
indicators provided in the Guidelines. 1ns Review i.cluded inspuctor
*zcompaniments, discustions with program wanageresnt and staff, teconical
evaiuation of se'ecied license und compliance files, and the evalua.ion of the
State’s responses to an NRC questionnaire that was sent te the State in
preparation for tne review.

The 14th Reguiatory Program Review meeting with New Mexico representatives was
heid during the period of August 10-14, 1992, in Santa Fe, New Mexico. The
State was represented by Benito Gar.‘s, Chief, Hazardous and Radioactive
Materials Bureau, and ¥W'1liam Flcyd, Program Manager, Radiation Section. The
NRC was represented by Robert J. Doda, State Agreements Officer, Region IV,
and Richarc L. Blanton, Office of State Programs.

A review of selected license and compliance files was conducted during

August 11-12, 1992. A review of legislation and regulations, organization,
management and administraition, and personnel was conducted on August 13, 1€82,
In addition to tne routine office review, two accompaniments of S*ate
inspectors, Jim Seubert ana Ralph Manchego, were made at a GL-distributor
liransee, TMA tber® 'ne, License Number GL-225, on August 10, 1942, in
Albuquerque, New Me .co; and at a source material processor licensee, Santa Fe
Alloys, License Number DU-190, on August 13, 1992, in Santa Fe, New Mexico.

A summary meeting rejarding the results of the regulatory program review was
held with Kathleen M. Sisneros, Director, Water and Waste Manayement Division,
Environment Department, and Benito Garcia and William Floyd on August 14,
1992, in Santa Fe, New Mexico.

CONCLUSION

As a result of our review of the State's program and the routine exchange of
information betwe~n the NRC ano the State of New Mexico the staff determined
that the New Mexico program for the regulation of agreement materials is
agequate to protect the public health and safetyv. However, a finding that the
program is compatible #ith the NRC's program for the regulation of similar
materials could not be made since five reguiatory requirements have not been
adopted within the three-year period allowed by the NRC.

STATUS OF PnOGRAM RELATED TO PREVIOUS NRC FINDINGS
The previcus NRC program review was cor-'uded on August 17, 1990, and comments
and recommendations were sent to the State in a letter dated September 27,

1990. At that time, the program was found to be adequate to protect the
public health and safety out was not found to be fully compatible with the
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KRC's program for *he regulation of similar materials, because of three
overdue compatibility regulations.

The commentis and recommendations from the previous program review were
followed up and the State’s responses were evaluated for adequacy. All
previous comments and recommendations have been closed out, except for a
repeat finding of overdu¢ coizpatibility regulations.

C'IRRENT REVIEW COMMENTS AND RECOMMENDATIONS

The New Mexico radiation control program (RCP) satisfies the Guidelines in 27
of the 30 indicators. The State di\d not meet the Guidelines in three

Category I indicators. Our comment and recommendation concerning the Status
and Comnatibility of Regulations is significant and has precluded a finding of
compatibility for the New Merico pro$ram until such time that the necessary
five regulatory amendments are promulgated in the New Mexicon radiation control
regulations. The other iwo comments and re-ummezdations are of minor
significance, and the State has already taken some actions on these
recommendations.

1. Status and Compatibility of Regulations (Category I Indicator)
Comment

The review of the State's radiation contrel regulations disclosed
that five regulatory amendments, which are matters of
compatibility, have not been adopted by the State within a
three-year period after adoptiorn by the NRC. T :se amendments
deal with a bankruptcy notification, decommicsioning recuirements,
NYLAP certification of dosimetry processors, well logging
requirements, and a quarterly audit of the performance of
radiographers. We recognize that the NVLAP certification
requirement is administratively covered through New Mexico’s
certification program for service companies, and that New Mexico
may not currently have any licensees that meet decommissioning
requirements. We believe, for the longer term, that these
requirements should be added to New Mexico's radiation control
regulations. Wec noted that some efforts have begun on drafting
these rules but, nevertheless, the Bureau was unable to even
estimate when further resources will be applied to a revision of
the State's radiation control reguiations.

Recommendation

We recommend these amendments, and any others approaching the
three-year period allowed after NRC adopticn, be promulgated as
effective State radiation control regulations. Other
compatibility regulations coming due in the near future include:



Rule 10 CFR Effective Date of‘Stlte
umpary Part fquivaleni . “lity

Emergency Plans for Parts 30, 40, 70 April 7, 1991
Certain Licensees

Safety Requirements Tor Part 34 January 10, 1994
“adiographic Equipment

Stancdards fo: Protecticn Part 20 January 1, 1954
Against Radiation

-

Tecanical yuality of Licensing Actions (Category I Indicator)
Comment

A number of minor errors were found during the review of the
licens: * - These included typographical errors, omissions,
outda.: . 'icense conditicns and missing or misfiled documentat on.
Poter.ially more serious problems included: (1) a license on
«nich a radiopharmacist was listed as an authorized medical user,
(2) a case in which a licensee notified the State of a change to
its facility for the use of radicactive material but the change
was not incorporated into the license, and (3) a casc in which a
Ticensee was authorized tu store for decay radionuclides with half
lives up to B8 days without a decumented rationale for rhe
extension beyond the 65 days allowed in a stand.(J license
condition These problems appear to have been caused by
reassigning experienced licensing staff to perform inspections
leaving the remainino licensing staff with the least ex, Jrience
performing all the licensing reviews. Also, computer difficulties
during the initial phases of a data management system for licenses
caused some of the typing errors. All of these cases were
discussed with the Zureau’s technical staff during the review
meeting and many have already been resolved. Also, we should note
that recent administrative changes are expectad to minimize future
proolems of this sort.

Recommendation

We recommend that program management staff improve the Bureau's
Quality assurance program for licensing actions in order to reduce
ihe incidence of t' se minor errors.

Status of Inspection Program (Category I Indicator)
Comment

The review meet. g disclosed that the TMA Eberline license

(No. £L225) had a license condition that required a quarterly
report to the Bureau on the devices distributed to general
licensres. Recently, these “enorts were not being received by the
State, apparently, due to an oversight by the licensee. We
believe this is a minor comment since the licensee has these
detailed records in its Albuguerque office. (Note, these records
had just been reviewed during an accompanimert inspection on
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