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The Commission was briefed by the NRC staff on the status of the
Fitness-For-Duty program.

The Commission expressed an interest in a more detailed breakdown
of the test data to include the following:

1.

1ED6}

Specific results on licensed operators, including the
drugs for which they tested positive and the percentage
of the initial positive tests which were confirmed
pesitive

Correlation between the reasons for each of the for-
cause testing categories and the associated results for
each category

Details on test reliability and comparisons from NIDA
on other drug .-=ting programs used by other industries
or agencies

How differences in the cutoff level for each drug
tested may be affecting the number of initial and
confirmed positive results obtained

Anv data available on licensee Fitness-~For-Duty program
costs -~ both for initial set-up as well as annual
implementation.

(NRR) (SECY Suspense: 9/13/91) 9100061

The Commission reguested more detail on a sampling of specific
programs being used by various utilities and the rate at which
initial positive results are confirmed by the second test.

{806} (NRR) (SECY Suspense: 4/26/91) 9100062
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The Commission also raised several concerns which the staff
should investigate for potential changes to the Fitness-For-Duty
rule. The staff should consider 1) the process for extrapolating
test results back to the time an individual reported for duty,
2) requiring that the individuals involved in the testing process
also be subject to the testing, 3) specifically requiring
individuals to be provided copies of their drug test records, and
4) the need to be more explicit in : ::ting requirements for
individuals to'?articipato in follow-up testing.

#pey (NRR) (SECY Suspense: 9/13/91) 9100063

The Commission was also interested in the dissemination of the
Fitness-For-Duty report to ensure that those subjected to the
program were apprised of the results. The licensed operators in
particular should be sent a copy of the report. The staff should
also consider methods of making the report available to
contractors who are subject to the testing program.

£863- (NRR) (SECY Suspense: 5/15/91) 9100064

Commissioner Curtiss, in a memorandum dated March 8, 1991
(attached) ,* requested the staff to respond to several questions
related to the reliability of initial screening tests and the
propriety of takj 7 personnel actions solely on the basis of such
test results. B -iuse this information is central to the issue
raised in SECY-{ 048, Amendment To The Fitness-For-Duty R. e,
Commissioner Curtiss wishes to review the staff's response before
voting on the amendment.

*EDD-6705 - Proposed response received EDO
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POLICY ISSUE

e

(Notation Vote)

SECY-91-293

The Commissioners

James M. Taylor
Executive Director for Opericions

ASSESSMENT OF IMPLEMENTATION OF THE FITNESS-FOR-DUTY (FFD)
RULE AKD NEED FOR CHANGES TO THE RULE

To inform the Commission of the staff's assessment of the
impiementation ¢f FFD programs, to inform the Commission of
changes to the rile recommended by the staff to address
identified problens, and to obtai'i the Commission's
approval on certain alternate courses of action.

On June 7, 1989, the Commission published 10 CFR Part 26,
"Fitness-for-Duty Programs,” in the Federal Register

(54 FR 24468). The FFD rule, which requires each Ticensee
authorized to operate or construct a nuclear power reactor
to have an FFD program, became effective on July 7, 1989,
and was to be implemented by January 3, 1990,

When the Commission directed the staff by memorandum dated
March 22, 1989, to finalize the FFD rule and publish it in
the Federal Register it instructed the staff to review the
need for changes to the rule within 18 months following the
rule's implementation date.

On March 7, 1991, the staff briefed the Commission on the
status of implementation of the rule and on its observations
of program implementation. Following that briefing, the
Commission directed the staff by memorandum dated March s
1991, to investigate and change, where appropriate, the
following specific areas of the rule: (1) a process for

Contact: L. Bush, NRR NOTE: TO BE MADE PUBLICLY AVAILABLE

WHEN THE FINAL SRM IS MADE
AVAILABLE
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The Commissioners

Discussion:

extrapolating alcohol test results back to the time an
individual reported for duty; (2) a requirement that the
individuals involved in the testing process also be sub-
ject to testing; (3) a specific requirement for individuals
to be provided copies of their drug test records; and

(4) an explicit requirement for individuals to participate
in followup testing.

During the status briefing of the Commission on March 7,
1991, the staff summarized its assessment of the effec-
tiveness of the rule as follows: (1) the rule is sound and
provides a means for both detection and deterrence, (2) the
staff identified a number of implementation issues that

need to be addressed, and (3) the staff has observed note-
worthy licensee programs and personnel that have contributed
to successful implementation of the rule.

The staff has evaluated information from a number of
sources to determine the effectiveness of the rule and
identify areas that may need to be changed. These sources
include inspections, periodic reports by licensees on
program performance, reports of significant FFD events,
industry-sponsored meetings, initiatives by the Nuclear
Management and Resources Council (NUMARC) and the National
Institute on Drug Abuse (NIDA), and reviews of current
literature.

While the staff conclides that its assessment of the rule
provided to the Commission on March 7, 1991, continues to
be valid and that no fundamental changes to 10 CFR Part 26
are needed, a number of implementation issues have been
identified that should be addressed. In most cases, the
staff believes the Commission should address these issues
by revising the rule. In a few other cases, courses of
action other than rulemaking may suitably address the issue.
In Enclosure 1, the staff describes four significant
implementation issues where alternatives to rulemaking
should be considered, discusses alternative approaches for
resolution, and presents its recommendations.

In Enclosure 2, the staff describes amendments to the rule

it proposes to develop and states the reason why the amend-
ment would be appropriate. These amendments would address
lessons learned from experience with implementation of the
rule. While none of the amendments proposed in Enclosure 2
represent major changes, they do represent modifications that
the staff considers would enhance overall program integrity.



The Commissioners

Resource Impacts:

Coordination:

Recommendation:

The areas that the Crmmission directed the staff to con-
sider on March 27, 1991, are addresced by items 1, €, 8,
14, 16, and 33 of Enclosure 2. Additionally, several minor
changes to the rule are needed to ensure consistency or to
achieve clarity and are not specifically identified, but
will be included in the proposed amendment.

Enclosure 3 provides a description of each sr of
information that the staff reviewed. Enclosure 4 is a
copy of the NUMARC letter recommending changes to the rule
based upon the industry's first vear of experience with
FFD programs. Many of NUMARC's recommendations are con-
sistent with the changes recommended by the staff. In
developing the proposed amendment to the rule, the staff
will consider NUMARC's comments in more detail,

Subject to Commission approval, the staff will initiate
rulemaking to address the issues identified in Enclosures )
and 2, which will include a more detailed regulatory
analysis of each issue. This analysis, particularly for
the issues discussed in Enclosure 2, may show that some of
the proposed changes do not meet criteria for rule change.
Also, further experience with implementation of the rule
may identify additional areas of the FFD rule where amend-
ments may be needed. The changes to the rule discussed
herein, as well as any cther changes to the rule, will be
processed in accordance with procedures for proposed rule-
making, which will include review by the Committee to
Review Generic Requirements and the Advisory Committee on
Reactor Safeguards.

The development of the proposed rule will be accomplished
within existing budgeted resources.

The Office of the Gener  Counsel has no legal objections
to the staff's recommenc..ions,

That the Commission:

1. Approve the staff's recommendations in Enclosure 1.



The Commissioners P N

2. Direct the staff to develop a proposed amendment to
the FFD rule as summarized in Enclosure 2 and provide
it to the Commission by March 3], 1992,

7.%522
mes M. Tay¥r

xecutive Director
for Operations

{nclosures:

1 Significant Issues: Alternatives
to Changes to the FFD Rule

2.  Summary Description of Proposed
Amendments

3. Sources of Information

4. Letter from NUMARC, April 7, 1991

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Tuesday, October 1, 1991.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Tuesday, September 24, 1991, with an
information copy to the Office of the Secretary. If the paper
is of such a natuie that it requires additional review and

comment, the Commissioners and the Secretariat should be
apprised of when comments may be expected.
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ENCLOSURE 1

SIGNIFICANT ISSUES: ALTERNATIVES TO CHANGES TO THE FFD RULE



ENCLOSURE 1
SIGNIFICANT ISSUES: ALTERNATIVES TO CHANGES TU THE FFD RULE

Issue: Should the Commission address technical drug testing issues that
are concurrently being addressed by HHS/NIDA?

Discussion

Appendix A of Part 26 is the NRC's adaptation of the U. S. Department of
Health and Human Services' (HHS) “Mandatory Guidelines for Federal Workplace
Drug Testing Programs" (HHS Guidelines). NIDA is developing a number of
revisions to the HHS Guidelines that would address issues identified by

the NRC. They include the following:

8. Lowering the cutoff level for marijuana screening tests from
100 ng/m1 to 50 ng/ml.

b. Eliminating the requirement that certified laboratories report as a
"batch" the testing results of all specimens received at the same
time as a quality control measure.

€. Reducing the required minimum quantity of each urine specimen from
60 m1 to 30 ml.

NIDA is not planning to revise the HHS Guidelines to set lower cutoff
levels for marijuana confirmation tests and for cocaine testing. Also,
NIDA is not planning changes that would add barbiturates and benzo-
diazepines to the required drug testing panel. In addition, the staff is
not aware of any initiatives by NIDA to revise the specified procedures
designed to detect tampering with, or adulterating, the urine specimen.
Similarly, the current requirements do not include measures for prevent’ g
surrogate specimens from being submitted, a problem that has been report:d
by licensees on several recent occasions. The central issue is whether the
Commission should follow NIDA's lead in these technical testing matters, or
whether the Commission should direct the staff to independently develop
changes to Appendix A of Part 26.

Alternatives

a. Revise Appendix A of Part 26 independent of NIDA's efforts. This may
provide a more timely approach for addressing some technical drug
testing issues.

b. Coordinate the revision to Appendix A of Part 26 with NIDA's current
work to revise its Guidelines. This would provide for a "united"
Federa)l approach. Most NRC licensees must meet both the NRC's and
the U.S. Department of Transportation's {DOT's) requirements for drug
testing which, in some cases, is for over 300 employees. Differences
in testing requirements between the NRC and the DOT, which follows
the HHS Guidelines, could cause problems for licensees in implementing
their programs. Variations of this alternative would be to use NIDA's



proposed amendments as the basis for NRC's proposed amendments and
possibly modify them according to NRC's needs or wait until NIDA has
considered public comments and published the final amendments.

Recommendation

Track NIDA's development of its amended HHS Guidelines and revise

Appendix A of Part 26 according to NIDA's revisions with minor modifica-
tions appropriate to NRC needs. The staff will not include matters NIDA
determined inappropriate, as described above. The staff would work with
NIDA on modifications to Appendix A that are deemed appropriate but not
addressed by NIDA, such as providing records to tested persons, reporting
certain testing errors, establishing more restrictive temperature standards
for urine specimens, and requiring measures to prevent surrogate specimens
from being introduced.

Issue: Should action be taken to eliminate predictability of random
testing?

Discussion

The NRC staff believes that any predictability in random testing will
reduce the desired deterrent effect required by 10 CFR 26.24(a). The two
most significant causes of predictability in random testing are (a) the
failure to test persons with infrequent access when they are not on site,
and (b) the failure to test on weekends and holidays. Other causes of
predictability have been resolved.

a. Infrequent access. Some licensees have a large number of people
(mostly contractors and vendors, but alsc corporate and other
licensee employees) who are retained on the site's unescorted
access list and, therefore, must be included in the licensee's FFD
program. The fact that these people infrequently enter the site
Creates problems for certain licensees in implementing their programs.

At some sites, these persons are only at risk of being tested
on those infrequent occasions when they are on site.

Persons normally on site are tested at a higher frequency to
compensate for those in the testing population who have
infrequent access and a lesser probability of being tested.

Testing on weekends and backshifts. Many licensees have devised
methods to randomly test individuals at various times and during
weekends and backshifts. Some of these are loken efforts and are not
very effective. Such testing requires significanc amounts of labor
and produces little results. Some licensees were not conducting such
tests when the staff inspected tneir facilities and claimed that the
rule did not require such testing.




Alternatives

a. Revise the rule to establish more specific testing requirements for
persons with infrequent access and for testing during weekends and
holidays. For example, testing could be required before a person
obtains unescorted access if that individual had not been at risk of
random testing for a specified period. This should not affect those
programs where these individuals are randomly tested when not on
site. However, it is unlikely a rule change to address these issues
could address all variations.

b. The staff could develop a regulatory guide that presents acceptable
approaches.

£ NUMARC could develop guidance documents that present alternatives for
addressing these issues. At public meetings with the NRC, NUMARC has
indicated a willingness to undertake such a task. The staff could
follow NUMARC's development of these documents and monitor licensee
adherence to thes~ practices. NUMARC has demonstrated an ability to
obtain the industry's consensus on a number of similar issues under
both the Access Authorization and Fitness-for-Duty Programs.

Recommendation

The staff considers that this issue should be addressed by a combination
of alternatives a and ¢ discussed above. The rule should be revised to
specify drug testing before access or return to service for persons who
have prolonged absences from the risk of being randomly tested. With this
broad regulatory basis established, NUMARC would develop guidance which
would be reviewed and possibly endorsed by the NRC staff.

Issue: What is an appropriate random testing rate?

e

Discussion

This issue was discussed at length during the rulemaking process. The
Commission specifically invited the public to comment on the rates of
random testing that would provide an acceptable probability of detection
and adequate deterrence (53 FR 36796). Public comments strongly opposed

2 300 percent rate; NUMARC and most Ticensees proposed a 100 percent rate
which should be re-evaluated based on utility experience and be reduced

to 25 percent if warranted (54 FR 24472). The Commission indicated that

it would consider reducing testing rates after several years if it obtained
information of positive experience in the industry (54 FR 24474).

Reducing the testing rate would reduce testing costs for licensees and may
not significantly affect the effectiveness of the program. However, the
staff has no empirical evidence to support any changes to the random testing
rate. Some theoretical evidence indicates that reducing the testing rate
moderately would not significantly affect the deterrent effect of random
testing. Furthermore, positive tests are more likely the result of the
frequency of use and the metabolic absorption rate of the drug than of the

.3 e



frequency of random testing. Our contractor evaluated drug metabolism rates
and the probabilities of being tested early in the metabolism process and
concluded that the probabilities of detecting a freguent abuser during a
5-year period are fairly high, whereas the probability of detecting an
infrequent user of a quickly metabolized drug are quite small.

During the March 7, 1991, briefing of the Commission on the status of the
implementation of the FFD rule, the staff explained that it and its con-
tractor are developing a test program to demonstrate the effectiveness of
various testing rates and program strategies. On May 17, 1991, the Federal
Railroad Administration announced a similar test program (56 FR 22905).

Alternatives

a. Finish developing the test program and recommend it to the Commission
before selecting participating licensees and implementing the test
program. Upon receiving the Commission's approval, announce the
program in the Federal Register. Analyze the results of the program
and, if appropriate, propose an amendment to the rule.

b. Accept the assumption that reducing thz rate of random testing would
minimally affect deterrence and detection, and modify the regulation
to lower the rate. Although this altzrnative is not a scientific
approach, it would be accomplished qi.ickly with the least effect on
the staff's resources.

Recommendation

Direct the staff to conduct a test precaram, analyze the results, and
recommend an uppropriate random testing rate by the middle of 1994. The
direction snould allow the staff to collect and analyze data over 2 years
(CY 92 and 93) with a controlled variation of testing rates at about

8 sites.

Issue: Should the Commission specify how positive test results obtained
prior to the FFD rule must be treated?

Discussion:

Part 26 does not require a licensee to treat positive drug tests obtained
before the rule was implementec on January 3, 1990, as a positive test

with respect to the imposition of the current required minimum sanctions.
Licensees, on their own initiative, may choose to do so. Consequently,
this initiative has resulted in some inconsistencies in the manner in which
licensees consider test results obtained before the rule and the actions
they take. Some licensees will provide employment opportunities (i.e.,
retention or rehiring) to those who tested positive before the rule was
implemented and who can demonstrate current fitness for duty. Frequently,
licensees will not consider using such persons.

Those licensees who do not consider positive test results obtained before
the rule was implemented as a disqualifying factor, do so because they
believe the results may be questionable in many cases, for the Tollowing
reasons:



. There was no HHS laboratory certification program, and many of the
laboratories being used did not meet current performance standards
for accuracy and reliability.

In some cases, confirmation tests may not have been _onducted.

In many cases, there was no review by a technically qualified person,
such as a Medical Review Officer (MRO), to determine if legitimate
uses of drugs were causing the results reported by the laboratories.

Not considering positive test results obtained before the rule was imple-
mented could result in persons who have a significant pest history of drug
abuse being summarily granted unescorted access. Those .icensees who do
consider tests performed before the rule was implemented uften have taken
an uncompromising position with any past evidence of a person's past drug
use or current fitness for duty. The staff has been informed of several
cases in which persons alleged they had 2 record of a questionably positive
drug test 5 to 10 years ago, have since worked in the nuclear industry
with a good work record and no positive drug tests, and are now denied

employment.

Alternatives

a8. Modify the rule to specify certain conditions under which to arcept
(or reject) a test performed before the rule was implemented. For
example, the rule could be amended to preclude licensees fro~ con-
sidering information (1) that was greater than 10 years oid, (2) that
was not confirmec by a gas chromatography/mass spectrometry (GC/MS)
test and reviewed by an MRO, and (3? that covered positives from the
drugs for which the results are most likely questionable, such as
amphetamines and opiates. A companion modification to the rule would
be to establish a standard for acceptable rehabilitation from a valid
positive test result obtained before the rule. This alternative
could also eliminate possible conflict with other laws.

b. Make no regulatory changes. The Americans With Disabilities Act
may have precedence in this area and may preclude licensees from
taking action for past drug use if rehabilitation could be verified.
However, if the NRC did not make changes to the regulations, “case
law" could eventually establish the standards that would be developed
under alternative a.

Recommendation

Make no regulatory cnanges. To establish criteria under which a test
performed before the rule may be acceptable (or not acceptable) could not
possibly cover all circumstances and would be difficult for licensees to
implement.
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ENCLOSURE 2
SUMMARY DESCRIPTION OF PROPOSED AMENDMENTS

This enclosure contains changes to 10 CFR Part 26 that the staff intends to
pursue in the rulemaking process. The proposed actions do not address signifi-
cant programmatic issues, but do address some distinct issues identified during
implementation of the rule. Most of the proposed actions provide enhancements
or clarifications that would strengthen the overall integrity of licensee's

FFD programs.

NRC inspection findings identified nearly two thirds of the issues addressed by
the proposed actions and over one half were identified by licensees' event
reports. NUMARC's proposed changes to the rule (Enclosure 4) cover many of the
same issues addressed by the following proposed actions. Six of the proposed
actions (Items 1, 6, 8, 14, 16, and 33) address actions the Commission asked
the staff to consider.

The proposed actions are presented in order of the organization of 10 CFR

Part 26. It should be noted that Proposed Actions 16 through 33 present
proposed actions associated with changes to 10 CFR Part 26, Appendix A. These
changes generally cover more specific laboratory processes issues.

10 CFR PART 26: FITNESS-FOR-DUTY PROGRAMS

Section 26.2: Scope

Proposed Revise the scope to include as subject to testing those individ-

Action 1: uals responsible for administering the FFD program (MROs, collec-
tion and testing staff, those responsible for selecting and
notifying those chosen for testing, and any person responsible
for determining fitness for duty or suitability for return to
service or prescribing treatment for or monitoring a condition
covered by 10 CFR Part 26).

Reason: The current rule, in response to several incidents of subversion
by the FFD staff, requires that such personnel meet the highest
standards for honesty and integrity. However, at many sites
these individuals are not tested because they work outside the
protected area and are therefore not covered by the rule. One
licensee recently added the collection personnel to the testing
pool after an investigation of an allegation determined that
two of the specimen collectors were substance abusers. Actions
by these personnel ray indirectly affect safety by permitting
substance abusers .0 rcmain undetected. Furthermore, their
omission undermines the credibility of the program. In the
SRM of March 27, 1991, the Commission asked the staff to consider
this change.

Proposed Clarify the requirements for plants being decommissioned or
Action 2: in long-term shutdown.



Reason:

Section 26.3:

Provide the regulatory basis for actions to reduce FFD program
requirements according to the plant's decommissioning status.

Definitions

A number of changes have been suggested for the definitions. In most cases,
these are minor changes to clarify the meaning of the rule. Two examples of
key suggested changes are discussed below.

Proposed
Action 3:

Reason:

Proposed
Action 4:

Reason:

Section 26.24:

Define "determination of fitness."

Adding this definition would provide a standard regarding what
constitutes a determination that someone is fit to return to duty.
The staff has learned of cases in which the determination had
little or no basis. For example, in some instances, the deter-
mination was mads after simply administering a drug or alcohol
test that yielded a negative result. In other cases, the
determination included only a cursory observation by a medical
person.

Clarify or define terms for different types of chemical tests
and use these terms consistently. Examples of terms that would
be clarified include the following: Preliminary screening test,
initial screening test, laboratory-confirmed positive, MRO-
verified confirmed positive, and non-negative as opposed to
presumptive positive.

These terms are used in 10 CFR Part 26 in ways that could
confuse the reader. For example, "initia) screening tests" and
"preliminary initial screening" are used in some sections to
refer to the onsite screening test.

Chemical testing

Proposed
Action 5:

Reason:

Proposed
Action 6:

Reason:

Add a requirement to Section 26.24(a) for “"Return to Service"
testing after any removal for cause as described under
Section 26.27(b)(2), or after a prolonged absence from a risk
of being randomly tested.

This would more clearly define the grounds for determination

of fitness (see proposed action 3) before an individual resumes
his or her duties and provides a basis on which the industry
could develop guidance for the testing of persons with infrequent
access (see discussion at item 2 of Enclesure 1).

Clarify followup testing, perhaps by adopting words from
Section 26.27(b)(4).

This would ensure that such testing is flexible and designed for

2 specific patient's medical history and needs. Some licensees
have not met expectations since the rule does not specify the

. P



Proposed
Action 7:

Reason:

Proposed
Action 8:

Reason:

Section 26.27:

minimum requirements for followup testing, particularly after a
person's first confirmed positive test. In the SRM of March 27,
1991, the Commission asked the staff to consider this change.

Change the requirement for MRO review so that the review would
be completed within 12 working days of collecting the specimen
instead of 10 days of the initial screening test.

The current time requirement is unclear ("initial" test sometimes
refers to onsite testing) and does not address the manner in
which the Ticensees actually administer their programs as
indicated by MROs during inspections and meetings.

Revise the regulation to specifically address the use of czlcu-
lations in alcohol tests to extrapolate back to the time an
individual reported for duty.

This requirement would ensure that alcohol abusers tested late
in their work shift could be identified since alcohol is
metabolized rapidly. However, the staff's contractor indicated
that there were some situations where extrapolating backward

may be difficult to defend technically and legally. For example,
a person reporting to work with a .03% BAC may not have violated
the abstention requirement. In the SRM of March 27, 1991, the
Commission asked the staff to consider this change.

Management actions and sanctions to be imposed

Proposed
Action 9:

Reason:

Proposed
Action 10:

Reason:

Proposed
Action 11:

Reason:

Clarify this section to specifically address the duration and
frequency of followup testing.

This modification to followup testing (and clarification of
testing for return to service) would be consistent with the modi-
fications to Section 26.24(a), discussed in Proposed Actions G
and 6.

Specify minimum sanctions for alcohol.

Licensees vary widely in their responses to alcohol abuse, ranging
from issuing a 2-day suspension to terminating employment. This
variation could affect the overall effectiveness of the program.
If the licensee is lenient, this variation may prompt individuals
to substitute alcohol for illegal drugs as a substance for abuse.

Clarify that refusals to provide a specimen and resignation before
being removed for an FFD violation must be documented on the
employee's record and treated as if it were a positive test result.

By refusing a test or resigning, a worker may avoid having a
record of the FFD violation that would be found under a suitable
inquiry if the person were to apply for unescorted access to
another facility.



Proposed
Action 12:

Reason:

Section 26.28:

Reevaluate the amount of time that licensees must keep various
types of records.

Some industry experience suggests that, by requiring licensees to
keep records longer, the NRC might facilitate the transfer of
information from one licensee to another and may improve the
efficiency and effectiveness of suitable inquiries required as
part of the FFD rule.

Appeals

Proposed
Action 13:

Reason:

Section 26.29:

Modify this section to clearly include in the appeals process
all persons whose specimens may be used for pre-access testing
regardiess of employment status. A supporting change to

Section 26.24 would require that any test for which the licensee
takes credit as & pre-access test must meet all provisions of
Part 26.

Although the careers of applicants for unescorted access
(particularly individuals not employed by the licensee) can be
negatively affected if they test positive, the rule does not
clearly require licensees to afford such applicants an oppor-
tunity to appeal test results. The staff beiieves that if a
specimen is to be used to meet Part 26 requirements all of

Part 26, including appeals and protection of information, should
be applicable.

Protection of information

Proposed
Action 14:

Reason:

Proposed
Action 15:

Reason:

Clarify this section so that it requires the licensee to provide
written disclosure of positive test results and associated
records to the individual or his or her representative upon
written reguest.

Some licensees have been interpreting this section in ways that
make it difficult for employees to obtain their records. In the
SRM of March 27, 1991, the Commission asked the staff to consider
this change.

Permit the licensee to disclose information to a contractor or
vendor employer of a tested individual.

The staff's original intent when this section was written was to
permit such disclosure. However, omission of clear statements in
the rule to allow this practice complicates implementation,
particularly the conduct of suitable inquiries.



PPENDIX A, "GUIDELINES FOR NUCLEAR POWER PLANT DRUG AND ALCOHOL
ESTING PROGRAMS"

Section 1.2:

Definitions

A number of changes have been suggested to th: definitions.

Most of these are

minor changes to clarify the meaning of the rile.

Section 2.3:

Preventing Subversion of Testing

Proposed
Action 16:

Reason:

Section 2.4:

Revise this section to include as subject to testing those
individuals responsible for administering the FFD program (MROs,
collection and testing staff, those responsible for selecting and
notifying those chosen for testing, and any person responsible
for determining fitness for duty or suitability for return to
service or prescribing treatment for or monitoring a condition
covered by 10 CFR Part 26). Also, revise to ensure that they

are subject to testing (companion change to 10 CFR 26.2).

At many sites, these individuals are outside the protected aree
and are therefore not covered by the rule. Actions by these per-
sonnel may indirectly affect safety by permitting substance
abusers to remain undetected. Furthermore, their omission under-
mines the credibility of the program. In the SRM of March 27,
1991, the Commission asked the staff to consider this change.

Specimen Collection Procedures

Proposed
Action 17:

Reason:

Proposed
Action 18:

Reasor:

Proposed
Action 19:

Rejuire licensees to test for the specific gravity and acidity
(pH) of the specimen at the collection site.

These simple tests provide importaant information that would
reveal attempts to subvert testing by persons being tested and
would form the basis for immediately collecting an observed
specimen, which now occurs several days later when the laboratory
report is received. The staff also considered proposing onsite
testing for creatinine (an amino acid found in urine), but has
concluded that the tests for specific gravity and acidity are
sufficient. Furthermore, the test for creatinine requires
sophisticated equip-ent and highly trained personnel.

Clarify that the chain of custody must be maintained between the
licensee and the laboratory in accordance with standard forensic
practices (i.e., a registration number is shown as the “"person”
having custody) while the specimen is being shipped.

The lack of a clear requirement for a chain of custody can
undermine the integrity of the program.

Change the amount of urine required to 30 mils or “sufficient
quantity" instead of 60 mils.



Reason: This would adopt, with some modifications, expected revisions in
NIDA guidelines, but woulc accommodate the licensee's unique
needs, for onsite testing, split samples, and tests for
additional drugs. This change would be made consistent with the
alternatives recommended in Enclosure 1, Item 1.

Proposed Establish more restrictive standards on the temperature of an
Action 20: acceptable urine specimen at the time of collection. The
current requirement is to measure the temperature within
4 minutes and to ensure that it is within the temperature range
of 90.5 °F to 99.8. °F.

Reason: Current technology can improve the ability to assess the temper-
ature of the urine and would make it more difficult to subvert
the testing process. This change would support the changes taken
in proposed action 21. The staff would obtain NIDA's comments on
this departure from the HHS Guidelines.

Proposed Require measures to prevent surrogate specimens €rom being

Action 21: submitted. For example, this cculd take the form of denying
opportunities to obtain a surrogate sample after notification
or pat-down searches. NOTE: A diminished expectation of
privacy is already established since all persons entering the
protected area are subject to such searches under conditions
specified in 10 CFR 73.55(d)(1).

Reason: The staff is aware of several cases where surrogate samples
have been submitted. For example, an undercover investigator
successfully did so during one licensee's investigation into an
allegation of its vulnerability to such acts, a security super-
visor described how e successfully submitted his son's urine
during two different random tests, and a licensed operator
failed in his attempt when the temperature of the surrogate
specimen was only one-half of a degree below the standard.

Section 2.7: Laboratories and Testing Facilities Analysis Procedures

Proposed Review and improve, if needed, requirements to refrigerate and
Action 22: freeze specimens on site and in transit (requirements for
specimens at the HHS-certified laboratory are adequate).

Reason: Changes, if needed, would ensure the maximum possible integrit,
of the specimens. For example, one MRO reported that a number
of onsite presumptive positives had not been confirmed. Several
licensees submitted reports of blind performance specimens
degrading below the cutoff levels. In many cases, the licensee
or the laboratory postulated that the specimens had become
degraded in storage or shipment.

Proposed Require the lirensee to use a different HHS-certified laboratory
Action 23: to retest appealed specimens.




Reason:

Proposed
Action 24:

Reason:

Proposed
Action 25:

Reason:

Proposed
Action 26:

Reason:

Proposed
Action 27:

Reason:

Proposed
Action 28:

Reason:

This change would reduce the possibility of false positive
results. This was a solution used by a licensee in addressing

a false positive and by NIDA in addressing process errors in
testing for amphetamines. NIDA has informed the staff that since
the certified laboratories currently use different analytical
procedures, e.g., extraction procedures, derivatizing reagents,
GC parameters, and mass analysis procedures, requiring the use

of a different laboratory would be sufficient to protect

against a repetitive false positive result.

Modify the section to permit management to act on information
concerning adulteration and trace amounts of drugs found in
suspect specimens currently required by Section 2.7(d) to be
reported to the MRO.

This change would permit management to act on information
regarding suspected subversion of specimens and provide addi-
tional deterrence from an indi\ :dual's attempts to subvert his
or her test.

Lower screening level for marijuana to 50 ng per ml.

This change would make the rule consistent with the expected
revision to the HHS guidelines. This change would be made con-
sistent with the alternative recommended in Enclosure 1, Item 1.

Make the test for 6 monoacetylmorphine (6-MAM) optional rather
than mandatory.

The industry has found that this test is unnecessary and techni-
cally limited. For example, (1) the test would provide evidence
only of recent heroin use and not other opiates, and (2) the
6-MAM is present in detectable quantities for only a very short
period of time, typically up to 8 hours after the use of heroin.

Eliminate the requirement for batch reporting.

To make the rule consistent with the expected revision to the
HHS guidelines. This change would be made consistent with the
alternatives recommended in Enclosure 1, Item 1.

Require laboratories to report to the MRO the quantitative
results of both positive and negative specimens, and require
the MRO to review reports with detectable amounts of drugs and
initiate appropriate medical treatment where a problem is
indicated. Reporting such test results and treatment io manage-~
ment and the imposition of any sanctions would be prohibited.

This change would increase the number of substance abusers who

are identified and would allow the MRD to identify and confront
the substance abuser and begin treatment when the probability of

- 7 =



successful rehabilitation is greatest. For example, as demon-
strated in at least one case to the staff, a laboratory report

was negative but indicated levels of marijuana and rocaine below
the cutoff levels. The MRO confronted the employee (a licensed
operator) who admitted his substance abuse problen and then entered
a rehabilitation program. In this instance, manajement sanctions
were inappropriate because the MRO acted in response to test
results below cutoff levels.

NIDA opposes this proposed action because (1) the limit of
detection of each GC/MS procedure replaces the cutoff levels,
and (2) there is an increased opportunity for this information
to lead to adverse personnel actions and not be limited to
treatment/rehabilitation purposes. Staff believes this action
could be beneficial to the overall effectiveness of the FFD
program and potentially adverse aspects can be controlled by
prohibiting management from being informed and taking actions.

Preposed Permit the MROs to request their staffs to accomplish a number of

Action 29: administrative tasks. These include receiving and collecting
data and documents to prepare for the MRO's interview and
notifying the person of need to see the MRO.

Reason: These changes would improve the timeliness of the MRO's interview
of a person whose specimen was reported by the certified labora-
tory as positive and to relieve the MRO of routine administrative
responsibiities that can be done equally well by others who can
be more .ctentive to these details.

Proposed Add a statement to permit the licensee to send specimens to
Action 30: another certified laboratory without first auditing the second
laboratory if the laboratory with which it had contracted loses
its certification in whole or in part. A prompt audit would be
;equired. Licensees could take credit for an audit by another
icensee.

Reason: This change would maintain the integrity of the program and
permit the licensee to continue testing with minima)
interruption.

Section 2.8: Quality Assurance and Quality Control

Proposed Review and revise, as appropriate, the sections on requirements

Action 31: for quality assurance (such as the quality control requirements
for the licensee's testing facility and the blind performance
testing rates) and the siction on the licensee's investigation
and reporting of unsaticractory test results from HHS-certified
laboratories. For example, the current rule requires the
reporting of errors on blind performance tests but does not
require the reporting of an actual false positive.



Reason:

Section 2.9:

This change would improve the efficiency and effectiveness of
these measures.

Reporting and Review of Results

Propused
Action 32:

Reasor:

Section 3.2:

Review and modify, as necessary, the responsibilities and the
reporting requirements of the MRO.

These changes would take advantage of lessons learned and better
support the broad spectrum of fitness-for-duty issues that MROs
ére encountering. For example, many MRO:s interpret the require-
ment to determine if there is clinical evidence of unauthorized
use of opiates to mean that there must be clinical evidence of
abuse before an opiate positive can be declared. Some MROs
contend that this is the reason that so few opiates were declared
as positives. To a lesser extent, the same problem exists with
prescription and over-the-counter drugs. Also, MROs need to
document activities and data considered in the review process

so that they can testify, an activity they are not usually
prepared to perform.

Individual Access to Test and Laboratory Certification Results

Proposed
Action 33:

Reason:

Add statements to allow the individual to obtain copies of
the test records, specify that this allowance is limited to

ositive test results (to prevent unnecessary administrative
gurden on licensee), and give the individual the right to
obtain records regarding the findings and basis thereof
relating to the tests.

This change would improve the protection of the employee's
rights. In the SRM of March 27, 1991, the Commission asked the
staff to consider requiring that individuals be provided copies
of their drug test records.
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ENCLOSURE 3

SOUNCES OF INFORMATION

The staff evaluated information from the following sources to evaluate the
effectiveness of the FFD rule and identify areas that should be changed.

Inspections

Before licensees were reguired to implement all aspects of the FFD rule, NRC
inspectors observed in accordance with Temporary Instruction (TI) 2515/104,
“Inspection of Initial Training Programs," the FFD training required to be
given by the licensees. In July 1990, the staff began to inspect the
licensees' implementation of their FFD programs. The staff conducted theste
inspections in accordance with Tl 2515/106, "Fitness-for-Duty: Initial Inspec-
tion of Implemented Program. "

As of July 1, 1991, the staff had conducted inspections in accordance with

TI 2515/106 at 56 operating reactor sites. The staff evaluated information
from both its eariier observation of FFD training and its inspections of FFD
program implementation to identify possible problems that may be attributed to
faults in the rule's requirements.

Periodic Reports on Program Performance

Every 6 months, licensees must report specific data on FFD program performance
to the Commission. Since implementation of the rule, the Commission has
received performance data for two reporting periods (January - June 1990 and
July - December 1990). The staff evaluated the information from these reports
to assess the effectiveness of the rule and to ident .fy regulatory probiems.
The staff has submitted for publication NUREG/CR-5758, "Fitness for Duty in
the Nuclear Power Industry: Annual Summary of Program Performance Reports

(CY 1990)," which reports the program performance data for the first year of
implementation of the FFD rule. In September 1991, the staff will receive the
performance data for the reporting period January - June 1991.

Significant FFD Events

The FFD rule requires licensees to report certain significant FFD events to the
NRC Operations Center. These events include the sale, use, or possession of
illegal drugs within the protected area and certain acts by reactor operators
or supervisory personnel. Other informal reports by licensees to the NRC and
allegations aiso provide useful information on implementation of licensees'

FFD programs. Analysis and followup actions on these events have provided some
insights on probiem areas and the effectiveness of licensees' programs.

Industry-Sponsored Meetings and Other Dialogues

The staff participated in industry-sponsored FFD workshops and professional
meetings, and numerous other dialogues. The staff has responded to numerous
questions on issues concerning licensees' implementation of the FFD rule.
Information received from these activities has indicated aspects of the rule that
should be clarified and that have caused recurring problems in implementation.



Initiatives by NUMARC and NIDA

On April 17, 1991, NUMARC forwarded by letter to the staff a number of recom-
mendations for changes to the rule based upon the nuclear power industry's
first year of experience. Enclosure 4 is a copy of that letter. Many of
NUMARC's recommendations are consistent with the changes proposed by the staff
in the enclosures to this paper. In developing the proposed amendment to the
rule, the staff will consider NUMARC's comments in more detail.

NIDA informed the staff that, in the near future, NIDA anticipates publishing
proposea amendments to the "Mandatory Guidelines for Federal Workplace Orug
Testing Programs” which was adopted, with modifications, by the NRC in
Appendix A to 10 CFR Part 26. Item 1 of Enclosure 1 presents a brief summary
of the major changes known to the staff. The staff will consider adopting

each of NIDA's proposed revisions when it develops the proposed amendments to
10 CFR Part 26.

Reviews of Current Literature

The staff, primarily through work done by Battelle's Human Affairs Research
Centers (HARC), has continued to review current literature and technology
developed to improve FFD programs, particularly regarding drugs and alcohol.
The staff has assessed technical developments in these areas to determine if
Changes to the regulations are needed. HARC is preparing a NUREG/CR report

to discuss this work and to summarize lessons learned from the staff's inspec-
tions. The staff will provide a copy of the final draft of this report to

the Commission as soon as possible.




ENCLOSURE 4

LETTER FROM NUMARC, APRIL 7, 1991



NUCLEAR MANAGEMENT AND RUSOURCES COUNCIL

1776 Eve Street NW @ Sute 300 @ war hington. DC 20006-2494
(202)872-128)

Thomas E Tipton

Vice Presigent & Dvector April 17, 1981
Operctons. Maonagement ond
Support Seraces Drasion

Mr. Brian K. Grimes

Director

Division of Reactor Inspection and Safeguards
Office of Nuclear Reactor Regulation

U.S. Nuclear Regulatory Commission
Washington, DC 20555

Re:  Current Rule - Fitness-for-Duty Programs
54 Fed.Reg. 24468 (June 7, 1989), 10 CFR 26

Dear Mr. Grimes:

The purpose of this letter is to prov i: comments conccrnine the nuclear
power industry's first year of experience with the KRC's Fitness- or-Duty

FFD) Rule, 10 CFR 26. Enclosure ! contains our preliminary recommendations
or specific worcing changes in the rule with appropriate
rationale/justification.

These preliminary recommended rule modifications were developed from
industry feedback on a series of NUMARC fssue papers on fitness-for-duty that
had been provided to our members in January 1991. A copy of Enclosure 1 will
be provided to our members for further review and comment. We are interested
in discussing the reasons for the recommended modifications with you and/or
your staff at your earliest convenience.

I would also Tike to take this opportunity to provide our preliminary
assessment of the industry's first year under the FFD ulatfon. Utility
data performance evaluations demonstrate that there is minimal use of drugs
and alcohol at commercial nuclear power plants and that, based on feedback we
have received, the employees recognize the benefits of the FFD program. Even
with the noted success of the FFD program there are several program areas that
need to be less cumbersome. We feel that the recommendations provided herein,
if accepted, would make utility programs more cost effective and efficient
without diminishing the excellent results achieved to date.



Mr. Brian K. Grimes
April 17, 19891
Page 2

Should you, or your staff, have any quesiion on this input, please call
Rich Enkeboll, Bob Whitesel or me.

Sincerely,

s S

homas E. Tipton
TET/REE:plg
Enclosure



Enclosure )

RECOMMENDED MODIFICATIONS
T0 10 CFR 26,
FITNESS-FOR-DUTY (FFD) RULE

The following specific rule modifications with supporting rationale are
proposed in support of the NRC's current Fitness-for-Duty Rule evaluation

effort. (Page and column references are to the text of the rule as published
in 10 CFR Part 26 Revised as of January 1, 1990. Additions are highlighted,
deletions are indicated by 1ine-through.)

1. 2l9s_2!2;_£9lnmn_Z;_!_2§‘Z1ll;_shln9£_1h1_2r1_11n1£n£!_12.rlld=

The provisions of the fitness-for-duty program must apply to al)
rsons granted unescortea access to protected areas, and to
fcensee, vendor, or contractor porsonnel”ﬁhégiﬁﬂpéiglgﬁ'?§§ﬁ!l
llrec&]{'hffcctﬁ ub]!t”htiltﬁfjﬁgfiifb y and who are required to
physically report to a Ticensee’s Technical Support Center (78C)
or Enerqenc{ Operations Facility (EOF) 1n accordance with licensee
emergency plans and procedures.

Rationale: This modification would authorize the 1icensee to decide if a

TSC/EOF person needs to be subject to Part 26 requirements based
on his/her ability to directly affect public health and safety,

2. Page 343, Column ], § 26.3, alphabetically, add the following

"BeRavVIOr bbsErVALTon ™ BO)*” "4 pri
tcchniﬁﬂéf*3°§4!t9§:g;? radatjon {n per ormance, . fn

in individual behavior wh ch may indfcate the ' need to
Individual’s fitness-for-dy
a_"cont behavioral obse OF :

-
Al

BESTTETFGF L™ heans THAt "Yham
nformation pursues the effc
ehat further cffort would not be frui
information recorded ‘to"show the {




tontact previous enp!oycr:;:gbtaining.verif!ta}jg@jhyfgg}ephong;:1¢tter
or other means. i

"Confirmed positive laboratory test® 1s the‘resu1t”6f‘*”GZIHS“tc:;;that
shows a positive quantitative result at or above the syecified
confirmatory test cut-off level for specified drugs. This result does
not become a “confirmed positive test * as defined in this section,
until evaluated and so judged by the iicensee‘s Medical Review Officer
(30""“_’.'3!.!,'9.@!‘.’9", to !!‘i&!!‘!)..fi!ﬁ.,?@!!!.!!!) b e

"Denfed access® means access was not {or wi11 not) be granted at 3
particular time because of an overzl) negative evaluation of received
information. The reasons may be one or more of the followin &
incomplete fnformation furnished during processing; failure 20 115t
reasons for removal or a revocation of unescorted access under a
fitness-for-duty program; unfavorable psychological evaluation;
unfavorable criminal records check; incomplete program requirements,
such as tralnin? and preaccess testing; the individual was determined to
have had a confirmed positive test result under a2 similar program during
& previous employment. L3 ey

'Drug'teiting'“ﬁélﬁi”thd“neiiuremeht“b?béb&§”Byﬁﬂﬁléﬁ”ﬁfIﬁi;“h?éitﬁ*ﬁ?
blood specimens are examined to discover and measure levels of specific
drugs or alcohol. Further, the following dru? testing terms are to be
considered interchangeable as appearing in this Pgrt::hprescroening,
preliminary test, fnitial screening, initial test, and preliminary
initial test. These terms can all be used"in'tbo”contggg*gg;ggg
definition below ti tled, “Initial or screening tests.*

"Employee® means an 1ndivigyl1"h!f§dgfbtgfﬂ]]tjiifg@wv
{not a contractor/yendor),

*Escort® means dny 1ndividua1“yraﬁtid’ﬂﬁifébrttd“ttéé??ftﬁ”thi”ﬁFbtiétgg
area and who has satisfied the training requirements for accompanying
individuals who do not have unescorted access in_the protected area,

'For-cluf'*tdtt'in”i“dr"‘”iﬁa”i1E6b61“tiit?i8566?!58’76?’?63386551!
suspicion, The individual is normally referred for this test by a
supervisor who has persona]YknowledgeApfng;dggradation of performance or
other noticeable indicator;jor@hgsfreceivoq;;tgdible information from

someone else, e.g., a co-worker, an escort, a contract administrator,

FInfrequent access® ‘refers :rmmammzmvm&ma A
access to the protected/vital areas of the plant but who enter the plant
sporadically, on an unschedulgd.basis,[pccasiona)]y.:prﬁ1utorqitten§lgkd
Examples are: compan employees assfgned to other locations, plant
employees whose norma work area is outside the protected area,
gontractors and vendors such as food service and vending machine




ho. § Sid !
Presumptive posTEIvE Test® 15 the result of 375t e
ite or at an HHSécnrtif{odf!aboritony.rtbltfthéii@a
mnunoassay result at or above the specified screen |

e

uspended Access™ MENNE AN UNESEOr1ed HCCEEe ta thE protacteusvIL:
areas which has been temporaril "frv_tthdra‘un‘_”penmny,i,tba;risolutiéaﬁ;gg;j
articular situation; fndividuals with suspended access may not be
escorted into the protected area without prior approval as specified™

tompany procedures.
Eést:om ‘means ¥ procedure tHItITS Used Tt meet aTLFaTH .

training requirement by-p':s‘s’lng"a*wruté'n,andlorf?’ﬁéri} tes m*gwm
_that as e

vately train

e licensee conff Aindividual

n_that subject,

L TermTRAYed UnesCorted ACCESs ™ Weans 3 prevIousTy Granted URESCortEg
ccess that has been withdrawn due to employment terminatfon or a
violation of or noncompliance with requirements of the ss-fo
pr Access Authorization Programs,

FUnescorted access™ méans aecessto th rOLectedared Unaccompanted BV
escorts which has been granted. to an individual who has met the access
author{zation a zfor-duty | ements ‘of 2 Jicense:

Rationale: Questions from the industr indicate that including these
definitions will enhance the understandln? of rule phraseology and
provide consistent interpretations of their meaning.

3. Mwmwmmw&
- “"Protected area® bas—&ho-Qono4netn4nt—ai-4ﬂ-§—¥lrefg+—o¢-&h4i—ehep%err
means an area encompassed by physical barriers and to which access is

controlled.

Rationale: The iined-through phfisiﬁfs dhnecessaf§ ;hd fnacéurato fn that the
definition is not found elsewhere in this chapter nor in § 73.2(g)
bu* 1s a subpart of §73.2(a)(3) although not clearly numbered.



“Suitable inguiry® to read: *Suitable inquiry® means he drug and
alcohol ?ucstioning portion of a best-effort verification of employme
history for the past five years, but in no case less than three years
{1f the indfvidual has had employment that Teng). This information s
obtained through contacts with the Jast licensee, if any, who provided
the individual unescorted access authorization under Part 26 i
requirements and subsequent employers. If the licensee condition fsn't
met, ebtained-—through—contacts with previous employers are necessary to
determine if a person was, in the past five years: '

- tested positive for 11legal drugs or z1cohol ;" or 1f the Fesult of
$uch use was on-duty Tmpairment; il

- subject to a plan for treating substance abuse {except for self-
referral for treatment); ' -

- removed from, or made ineligible for activities within the scope
of 10 CFR Part 26;

- er denied unescorted access at any other nuclear power plant; or

- ether denfed employment or removed from employmént due to alcohol
or drug involvement in accordance with a fitness-for-duty policy.

Rationale: Industry experierce shows that suitable inquiry is better served
by contacting 1icensees who had previously granted the individual
unescorted access rather than just previous employers. This
rewritten definition removes potential ambiguity by combining the
requirements of § 26.27 into the definition of § 26.3.

. Page 344, Column 2, § 26.20, change second sentence to read:

Each Ticensee shall retain a copy of the-eurrent Tts Tatest written
policy and procedures {Including the Tast 3 years for any superseded
pateriall as a record until the Commission terminates each the license
for which the policy and procedures were developed. '

materiai—for—three—years—after—each-changer

Rationale: The change is intended to clarify what records are to be retained
and for how long.



any's Part 26 vince all Ticensees must
eet the requirements of this Part, 1icensees can Qcc:g: ‘each other’s
rsonnel for unescorted access with verification of
tatus, . The individual must be ¢
ke M2 St Lt 5,500
r his employer or of the
Fequirement to a.dit another Jicc

y)f*a“ufocsau?i”tsftj!bdé!t!i??tﬁtfﬁitiliif!’§5531tiﬁﬁfffi”ltiiﬁtfll1
r part of another ¢ progras. -.Since a1l 1

ndividual’s

Rationale: Many utilities will not give FFD clearance to a "peer evaluator®
from another 1icensee because their 1nter€rttation of the rule is
that they would have to audit many other licensees’ fitness-for-
duty programs in order to accept their programs and grant
unescorted access. This addition is intended to remove that
potential obstruction.

7. MMLJMMf
(1) Require a statement DAI"OF 'WFILtLER) to be made by a ca..:d-in
person as to whether he or she cdhsiddrs_hjq:i]{[ﬁifigl!?tb*ﬁif;, &
4rfo?i;tb¢‘tigk“ﬁs;YQQQinQijgw e/she has consumed alcohol within the
ength of time stated in the pre-cuty abstinence policy;

Rationale: The additiona) words are intanded to get a personal determination
of fitness to perform the task assigned in addition to whether
alcohol had been consume: within the last 5 hours. Also, a verbal
statement serves the purpose as well as a written statement.

” {:' »

vy
‘ , : A

& e )

(2) If alcohol has been consune& within tﬁis period, require a s
determination of fitnessgforﬁduty by breath analysis or other means
)ehavioral “observation; and : , $

: p40d ; i ¥ 3¢
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Rationale: It s not clear to what "or other means® refers but it 1s possible
ik ok to make a determination through behavioral observation which could
B use field sobriety techniques. I AN I
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Enn:_212‘_nn1umn_Z‘_&_2§¢211h1¢_£h1nn:_12_r=1n:

(b) Initial training must be completed withTn 365 days prior to
assignment to activities within the scope of this Part. Refresher
training must be completed on a nominal 32-menth biennial frequency or
more frequently where the need is indicated. Refresher training can be
waived by the use of an appropriate "test out® exam. A record of the
training must be retained For—a—period-ofat—teast—three—yosns Gntil the
next_refresher trafning 1s completed.

Rationale: NUREG-1387, § 7.3, interprets the rule in such a way as to require

10.

initial FFD training as if the individual is a "new employee® each
time the individual's unescorted access authorization is
interrupted for a period of 60 days or more. The current wording
of the rule says that the training 1s good for a year with
unbroken access authorization. The amount of FFD knowledge
retained is independent of an individual's access authorization
status. Additionally, we recommend specifying at least a 355 day
period for which initial training is acceptable between site
transfers. Individuals are normally trained on program changes as
they occur and are updated on site specific programs when goi

from one site to another. Additionally, since fitness-for-duty
information is neither technical nor difficult to remember,
retraining should be required no more frequently than once every
two years. One way to determine {f an individual knows the
subject is to require him/her to pass a written and/or ora)l
examination. We believe the rule should allow waiving classroom
refresher training through a demonstration of knowledge, which can
be accomplished by a *test-out” procedure.

5:giziff3:i:ig?n_1;_i_2§;ZZ1£14_h:91nn1nﬂ_iilh_lht_stsﬂnd_iznlsnss

Refresher training must be completed on a nominal—t2-month biennfal
frequency, or more frequently where the need is indicated.t Refresher
lriining’cinfbé”izifid"hﬁf}hbfﬁ:i“dffiﬁfiﬁﬁfbﬁfilto "test out® exam. A
record of the training must be retained for—a—perio

years until the next refresher training s completed.

Rationale: Since this training is not technical in nature, i should only be

required to be accomplished every two years. [his modification
accommodates the "test out® process described previously.

Retaining retraining records for an arbiirary 3 year period serves
no useful purpose; retaining the latest¢ record of training should
be adequate.



1. Page 346, Column 1. § 26.23(a)(2). change to read:

Personnel DResCorted access Wil not’ & FEQUESTRA YT "PEFEBANEY having
been denfed access or removed from activities within the scope of this
Part at any nuclear r plant “or viclations of a fitness-for-duty

policys-hor will it requested m**m:mmmmmmm*mm
enployment or removed f;ol_c?lomnt,_dng te alconol or t_lno]nnut
Eouréoqhto record deta 1ing the Individual®s’ve m atfor 43

: tion
rovided concurrently. The. _consu;g:iv.lﬁlt“}gg ?wagli ; -

termine 1f assignment wi scope’of

Rationale: The modification makes 2 positive statement about reassignment to
work within the scope of the FFD rule rather than the passive
phrase of "knowledge and consent.”

12. MMMMM= .

(3) _ Rtontractor oF vendor™ TSOF that perTorms NI% Tunctyon Tor
the Ticensee on-site is to be trained under the 1 i(‘:'eﬁ'sliééfgjm,}‘ulﬁm
program for supervisors (§ 26.22); If the _individual provides no |
function on-site, there is no re nt_for the license train
off-site supervisor, : :

Rationale: Requirlﬁg contractor 4sup¢rvi'56ry training for a 'supcrvisor that
does not perform his/her function on-site 1s considered an
extension beyond the reasonable bounds of Part 26.

L

~ . ’ “e fe
13 Page 346, Column 1. § 26.24(a), change to read:  +.: .5

To provide a means to deter and detect substance abuse, the licensee

shall implement the following £1Vé chemica) testing programs for persons
subject to this Part: S AL A o ' te

Rationale: The modification {s to alert the reader that there are to be a2
total of five categories of testing (including a new alcohoi-only
test). This additional word will provide emphasis to the
categories of chemica) testing programs to follow.
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(1) ¥e9&4n9-u4%h4n-60-doyf-'r4o'-%o-&he—4n4%404-9#0n%4ng—o¢-unea;o¢$ed
oeeeas-%o—,roeee%ed—one09-or—o9s4gnuen4-io-oe§4~4§+ei-u+§h4n—§he-oeope

of—this—Part—"Preaccess test® - 3 test for drugs and alcohol associated
With the process of obtainin, unescorted access to the protected area:

{1)  Preaccess drug tosttag is required within 60 days prior to the
‘:itial ?ranti of unescortes access to protected areas or assignment
activities within the scope of this Part. A grt-cnpioynnnt test may
serve as the preaccess test. Tie collected sampie must be submitted for
testing but the results do not mave to be received before a 1icensee may
provisionally authorize unescortsd access; ' LTI &

{(11) For individuals currently covered by 3 Part 26 vandos drug testing
program {licensee or accepted contrccton[yendor.progrqp)‘the preaccess
test is not required. 8 '

(111) For individuals removed under favorah]é'tbnditlbn:'froi”i‘Part 26
random drug and alcoho) testing program within the past 60 days, the
preaccess test 1s not required even though the individual had not, in
fact, been tested pursuant to that random testing program. |

"~

Rationale: There is insufficient specificity in the rule as to what

15.

constitutes preaccess testing. Also, specifying the *60-day rule*
will avoid varied interpretations.

Analysis of the performance data statistics for 1990, shows no
appreciable drug/alcohol abuse problem at nuclear power plants --
less than one out of a hundred tested positive. There is also a
behavioral observation program in place at each site. A major
impeiiment to effectively starting an outage is the time it takes
to get negative test results for contract personnel back from the
HHS-certified laboratory.

The rule should provide .redit for prior random drug testing
programs to which an iniividual was subjected. It is logical to
consider that the deterrent effect of the FFD program that makes
an individual subject to a random drug and alcohol test until the
day he/she leaves the last program is sufficient to meet the
preaccess drug testing requirement for the following 60 days

en route to the next FFD program.

Page 346, Column 2. § 26.24(a)(2), change to read:

(2)  "Random test” = unannounced dvi and alcohol tests imposed in a
random manner. The tests must be administered so that a person



completing a test s immediately eligible for another unannounced test.
As a minimum, tests must be administered on a nominall weekly frequency
and at various times during the day. Random testing shall be conducted
at :?’ihngglﬁ;!]gggipn rate equal to at least 300 B0 percent of the
workforce.

Retionale: The minor word additfons improve the formatting of the drug test

16.

categorization and specifies the type of tests imposed.

The reduction in the random test population to S0 percent is
considered justified based on the results of the first year of
testing. We also note that the results of the Federal Aviation
Administration's (FAA) rug testing progran are very similar to
the results of the NRC s program. The FAA drug testing population
is 50 percent as specified by the Department of Transportation
(DOT). Most utilities are subject to both the DOT and the NRC FFD
Rules. Working to the same federal standard would remove one
unnecessary burden and be a significant cost saving.

The number of positive random drug and alcohol tests reported for
the period January 3 - June 30, 1990, was 298 out of 73,570 or 0.4
percent. Checking some previous industry experience (before the
FFD rule) for correlation between sample size and positive random
drug test percentage results, we find the fraction of positive
test results remained relatively the same with sample sizes
ranging from 10 percent to 125 percert. Based on this experience,
no deterrence will be lost by reducing the testing population by
S0 percent.

When the percentage of positives fdent’/ied is very low, 1t makes
sense to investigate smaller testing rates while maintaining an
overall deterrent effect. The disrupticn and lost
manpower/productivity resulting from the larger testing rates is a
significant aspect of the program cost.

3 o $1 S [0y Ug " and "aTcoho}
testtondicted “for” reasonable juspicion as soon as Ebss ble fb11oég!g an
observed behavior indicating possible substance abuse; ... or after
receiving credible information that an individual is abusing drugs or
alcohol. Unti17proncunced FIL=For=auty by grated 1 censen
Fepresentative, e.g. MRO“the”

.
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Rationale: The modifications improve the formatting, ties in the new

17.

subparagraph on alcohol-only testing, and specifies the suspension
of unescorted access unti) determined fit-for-duty

MMMMMMMW:

(4)  “ATcohdl-onTy test™ ="A breath test for alcohol based on
reasonable suspicion. If there is suspicion that an individual ‘may have
violated the company's alcohol policy, e.g. the odor of an alcoholic
beverage around a person, the individual will be asked to take 3 breath
E:st for alcohol in accordance with Appendix A, paragraph 2.3(g)(18).

pending on circumstances and the outcome of the breath test, at the
licensee's discretion, a drug test may also be directed. Unescorted
:ciess‘fo; the individual may be suspended qngglmghgmggggwggggltsM;rg

etermined.

num h ragr

(45)  “Follow-up testing" em—an has been defined previous1y:” These
unannounced tests are needed bas+s to verify continued abstention from
the use of substances covered under this Part.t The period of this
testing 1s dependent on any previous” failuresrecidivisn, — —

o

Rationale: It is considered necessary to allow testing for alcohol without

18.

requiring a concurrent urine test for drugs. Industry experience
with for-cause testing has shown that an odor of alcohol
determination does not frequently lead to a positive urine test
but does create a significant burden in the suspension of access
for approximately 75 percent of the for-cause tests that are not
confirmed positive.

The new subparagraph (5) modification makes the terminology
consistent without redefining *follow-up testing® and observes
that the duration of the fol ow-up period is determined by the
individual's previous drug test failure history.

Page 347, Column 1. & 26.24(d), change to read:

(d) Licensees may conduct initial screening tests of an aliquot prior
to ....quality controls are implemented. Individuals whose tests are
determined to be'a'présumbtivé”bosit1ﬁ6f{”r 111egal drugs (marijuana,
cocaine or phencyclidine) may have their unescorted access temporarily
suspended ?endjng a resolutfon by the MRO. "Quality control procedures
for initial ....tested as negative. Access to the results of positive
preliminary tests $by on-site Taboratory or NIDA certified Taboratory)

should must be limited to the Ticensee's testing staff, the Medical

-10-



Review Officer, EhE Ynd1¥IUEY;"S0d the Fitness-for-Duty Program
Administrator/Manager.
appropriate. The itness-for-Duty Program Administrator/Manager may
inform appropriate management of a presumptive positive test result for
111egal drugs (marijuana, cocaine or ?hencyclidinc). Management may
administratively remove the individual’s unescorted access with no
impact to the individual’s employment status or compensation. It s not
4 requirement that an individual with a presumptive positive drug test
removed from unescorted access. Management eva’uation of
circumstances 1s to be the determining factor while being careful not to
allow an unsubstantiated drug screen test result to impugn an
individual’s reputation, L

Rationale: 1t is acknowledged that the NRC currently has rulemaking in

progress to preclude a licensee from tal.ing administrative action
to suspend unescorted access on the basis of a presumptive
positive drug screening test. However, we continue to believe
that 1t s important for a licensee to be able to take prompt
administrative action 1f the licensee deems such action to be
appropriate to protect public health and safety. Because of our
concerns for the potential negative impact on affected
individuais, we also intend to deveiog industry guidance (1f not
precluded by NRC ruleaakin?) that would establish acceptable
procedures that would preciude action for other than 1llegal, non-
medicinal drugs for which testing interferences are not probable.
The guidance would provide considerations to minimize the
possibility of impugning an individual’s reputation as a result of
an unsubstantiated drug screen test result.

This modification would enable site collection personnel or
certified laboratory personnel to inform 1icensee management when
2 urine sample has screened positive for the specified drugs.
Company policy would then be applied to determine the appropriate
administrative action, if any, to be taken as a result of the
presumptive positive test. Although administrative action (e.g.
reassignment to a less critical position) may be deemed
appropriate because of an individual’s res:onsibilities. no
disciplinary action would be taken until the specimen test resuit
is confirmed to be positive and an evaluation by the Medical
Review Officer (MRO) can be completed. We believe that this
strikes an appropriate balance between the rights of an individual
and the responsibilities of the lTicensee to protect public health
and safety. i Lt ¢ A o
Additionally, there are individuals who must be informed of
unescorted access suspension to carry out necessary
administration. These individuzis would be trained to ensure
confidentiality of the process.

I §

-11-



19.

El9:_1!1‘_C2lnmn_Z‘_i_Zi‘21iﬂl;_sh1nﬂ£_1h:.lli&.ilﬂl:ﬂ&:.lﬁ.:ﬁlﬂ:

Should the person demand—further-confirmation appedl i eonTirmed
1sict’iyc‘brnth test, the test must be a gas chromatography analysis of
ood.

Rutionale: The implication of the original worcing is that the confirmed

20.

breath test can be challenged as being an insufficient test and an
individual can substitute the resulis with a blood test. 1In
reality, the blood test is an appeal of the breath test results
ang ;; ;hould be treated accordingly. (See Rationale of items 35
an "

Page 347, Column 2. 8§ 26.27(a), change to read:

(a) Prior to the initia) granting of unescorted access to a protected
area

any person, the licensee shall obtain a written statement from the
individual as to whether he or she was, 1n the Yast 5 years, denfed
employment or removed from employment due to alcohol or drug involvement
or whether activities within the scope of this Part were denied the
individual during said perfod. The licensee shall eomplete ensure that
@ suitable inquiry is then completed: sbasiste
determine

¢o¢—§rea44ng—subs$anee-abuse-(e*eep%—&or—se%#—re#evn&#—#or—&ree%nen&)r
#hescorted—acse

fHness—For—duty—polieyr A“ﬁrévidus1"c¢np1itéd“?HT!Sin“!hQUlry”ia
valid for a period of 365 days from the date the individual last held
unescorted access aufhorizatlon_ypder‘thc_;aua'cond!tions;as,g transfer
and reinstatement of unescorted access pursuant to the Access
Authorization Rule (Part 73.56). If the individual had been subject to
random testing under a Part Zﬁ'groqran within the last 60 days, a0
further pre-access drug or alcohol testing would be required. " If such a
record is established, the new assignment to activities within the scope
of this Part or granting of unescorted access must be based upon a
management and medical determination of fitness-for-duty and the
establishment of an appropriate follow-up testing program, provided the
restrictions of paragraph (b) of this section are observed. To meet
this requirement, the identity of persons denied unescorted access or
removed under the provisions of this Part and the circumstances for such
denfal or removal, including test results will be made available in
response to a licensee's, contractor's, or vendor's inquiry supported by
a signed release from the 1nd1vidual“spééi{ylﬂ?“th.”iqtborized
distribution of the information. Failure to 1ist reasons for removal or

-12-



revocation of unescorted access shall be suificient cause for denfal of

unescorted access. Temporary access provisions hcluded -
Buthorization Rule; 710 CFR 73:56; shall not be affected y

Rationale:

The specific requirements for suitable inquiry appear in the
definition in § 26.3 and may result in confusion if duplicated in
this parag~aph.

There have been many interpretations of the time period for which
an updating of the suitable inquiry 1s not required. NUREG-1385,
§ 7.5 states: *[s)uitable inquiries conducted under 10 CFR Part
26 in the cited examples need not be conducted 1f the contractor
employee is continuousiy covered by an FFD program in conformance
with the rule.” The "continuously covered* aspect s further
explained in § 7.1 of the same NUREG; there can be a gap in this
coverage while the individual 1s traveling between job sites as
Tong as the transfer period is "reasonably short.* The Access
Authorization kule and associated Regulatory Guide endorses the
Guidelines of NUMARC 89-01, where, in § 8.1, 1t states that an
"individual's unescorted access authorization granted by one
utility in accordarce with these guidelines may be transferred to
another utility" with "confirmation that the individual currently
holds a valid unescorted access authorization or had a valid
unescorted access authorization which was terminated under
favorable conditions within the previous 365 days® and the
individual 1s properly identified. The fitness-for-duty program
should not put unnecessary restrictions on the already accepted
access authorization programs under NUMARC 89-01, the logical
maximum time period for a valid transfer of suitable inquiry is
365 days. Of course, 1f the individual has not been subject to
random testing for the Rrevious 60 days, he/she would require a
preaccess drug and alcohol test. :

To preclude using indu;try suitable inquiry 1nforn$tion for
employment decisions, the phrase "authorized distribution of
information® 1s deemed necessary.

2l. %3

Plans for treatment, follow-up, and future employment {1¥ ¥pp]iEab]
must be developed, and any rehabilitation program deemed appropriate 2
must be initfated during such suspension period. 4 caste ;



Add the following after the fourth sentence:

Rhy person granted unescorted actess Or whose access s refnstated under
these provisions must be given unannounced follow-up tests at Jeast once
every month for four months and at lTeast once every three months for the
next year to verify continued abstinence from the prescribed drug panel.

Rationale: The follow-up test requirement was not spelled out for the first
positive situation but was construed from paragraph 26.27(b)(4)
below, after the second positive drug test or such testing was
determined to be unnecessary in some FFD programs. Medical/EAP
evaluations of persons who test positive for drugs the first time
indicate that most recidivism occurs, 1f 1t is going to, during
the first year after counselling/treatment. Therefore, 4 months
of frequent unannounced drug and alcohol testing plus one year of
Quarteriy follow-up testing is considered sufficiant after "first
positive" sanctions have been completed.

22. Page 349, Column 1. § 26.27(¢c). change second sentence to read:

hese AT1 suitable inquiry records must be retained for 2 period of five
years for the purpose of meeting the requirements of § 26.27(a) and §
26.71 (note that records to support permanent removal of unescorted
dccess are to be retained for the 11fe of the plant).

o

Rationale: Since suitable incuiry is the primary reason to keep drug testing
records and, since the inquiry is only for a period of five years,

.

it seems approprie.e to clarify the length of retaining records in
context with their purpose.

23. MM&MMMM
(d) If a Ticensee has a reasonable belief that an NRC employee, or NRC
contractor, may be under the influence of any substance, ...

Rationale: This modification is for completeness since an NRC contractor is
not an NRC employee.

(a) Retain records of inquiries conducted in accordance with §
26.27(a), that resulted in the granting of unescorted access to
protected areas, unt4d for five years after initiation of the unescorted

3l




access authorization proco:s.4o44ou4ng-%oan#no&4on—o¥-oueh—oeoooo
eothorizetion

Rationale: Suftable inquiry information is only useable, under the rule, for
five years. Therefore there s no reason to keep the information
beyond that period. Positive drug test results are retained in
such a manner as to cover any later suitable inquiry requests.

25.  Page 350, Column 1, §& 26.73(a)(2), change to read:

(2) Any acts by any person licensed under 10 CFR Part S5 to operate a
power reactor or by any supervisory personnel assigned to perform duties
within the scope of this Part g6--

Rationale: There was confusion in the past for this particular paragraph as
to whether the reference to "this Part® was Part 55 or Part 26.
This modification removes any confusion potential.

(111) involving the unauthorized use Prothe misusé of alcohol within the
protected area, or :

Rationale: Since someone can use a substance containing alcohol, e.g., cough
medicine, for purposes other than those assumed for alcoholic
bevera?es and as such may be authorized to use some form of
alcohol within the protected area, this modification 1s needed to
clarify the intent. ve ] -, i 4

,(-'

2. ¢

NRE—Guideltnes—require- Jic : :
the utility's drug t¢8§509"¥f§§fi’§3
required, }

L)icensee audits of he laboratory frﬂiﬁi’%‘
) = Hus-ceéttffiﬂ IaBOEZtgglei“i;!;!

Rationale: There is no audli specificity in Appendix A that 1icensees find
. nea?in?ful. This modification will minimize potential
ambiguity. “ g gt B N

Gla S Al wsays. 8L : 285 s




28.

Page 353, Colum 1. Aooendx A, Suboart 8. § 2.2(41(4). change o reat

Each indfvidual has t[T]he option to provide a blood specimen for BC/MS
analysis to appeal a confirmatory analysis folewing that resulted from
a positive breath test and this procedure shall be specified in the
written instructions provided to individuals tested. The instructiors
shall also state that failure to 'ronptl{ request such an appeal &

e

blood test indicates that t indiv’ jual accepts the breath

test results.

Rationale: As discussed in {tems 19, 35 and 37 the second set of breath

29.

analyses is the alcohol confirmation test. A blocd test is the

mechanism to appeal the confirmatory blood test results, not a
substitute for the breath test.

ms-lﬁa—ﬁﬂlum_h_ﬁmnﬂu._&_z,mmunz

Licensees shall carefully select and monitor personsi {not to 1nciude
specific off-site laboratory ?crsonnnl), responsible for administering
the testing program (e.g., collection site persons, laboratory
technicians, specimen—courtersy and those selecting and ....

Rationale: The licensee does not select persons for off-site laboratories. A

30.

specimen courier should not be included in the category of
"persons responsible for administering the testing program.* B
the time a courier 1s allowed to be involved in the process, al
specimens have been ssaled with tamper evident tape and placed in
shipping containers that are similarly sealed. No documentation
leaving the licensee identifies specimens by name of the donor.
Tampering and substitutions are prevented by current procedures.
The Ticensee does need to have a tracking system that indicates

the path/carrier to the HHS-certified laboratory chain-of-custody
system.

wﬂﬂﬂ_hmgwlmﬂm:

For personnel uho“do(nqtfinp“@gggtor;ed'itﬁif!ftﬁ*thi’pfdtgttcdfitgi%?
[a)ppropriate background checks and psychological evaluations shald are
to be completed prior to assignment of amy tasks directly associated

with the licensee’s administration of the program, and shall be
conducted at Teast once every three years,



Rationale: This modification puts more specificity into the requirements for
collection site persons who are not covered by the licensee’s
dccess authorization program.

I

31 Page 353, Column 2, Appendix A, § 2,3(3), change to read:

(3) Persons 8irectly responsible for administering the testi ram
shall be subjected to"a behavioral observation pro;gu... e

Rationale: This modification makes the requirement more specific resulting 1n
fewer variations in interpretation.

32.
@W&Lﬂﬂmﬂm

Handling and transportation of urine and blood specimens from one
authorized individual or place to another shall always be accomplished
through chain-of-custody procedures. n_'q""’thnspbrtati‘oq Courier doe
hot have to be in the chain-of-custody as Yong as the specimens are
sealed in temper-evident packages/containers and there { § a tracking
system that indicates the a;ly'_g:}arrl_g;}b”thg_Weco;tifioé,.]aboratoﬁ
g‘g!geof-custodngystu. very effort shall be made..... "

Rationale: This modification makes it clear that the courier is not required

to be in the chain-of-custody but is to be included as part of the
materfal transfer system. R T IR :

33. MMMMMMMMMM:

Upon receiving a urine specimen from the individual, the collection site
person shall determine that it contains et ¥

juantity of urine sif: {ént™ Ory réquireme ‘%
go:inal*j"!b"illli)lfg‘sﬁ1 desired for l; ?ﬂlﬂt::
be of s ﬂf" ent quantity foF
H.antlgjp tedanaly;is;ﬂn?ﬁzg‘z ' f there 15 less l’gim
e predetermir '&({g

.
P A

s total {s to be predetermined but
e pre mined " of urine in the container,
additional urine shall be collec a separate container to reach @
iﬁ?;}"‘c)ﬁj};&f:‘ (The temperature of the
#ny partial specimen in eee ts separate container shall be measured in

accordance... (e.g., a glass o water). If the individual fails for any
reason to provide 50—“2%” ESUTFICIEnt gUant 1ty of urine, ....

IS ‘. . . - S—— -

. Bl




Rationale: The NIDA Consensus Report distributed in June 1990, states: *[a)

34.

urine volume of 30 m] should be an acceptable specimen volume,
provided that 1t does not create any technical problems for the
laboratory.® It is expected that DHHS wil} soon modify their
guidelines accordingly.

Page 355, gg!nmg:z. Appendix A, § 2.4(9)(18), substitute the following
(18) M’MMHWM
Srgbreath-fresheners)-or—any—other

Alcohol breath tosts'%ha1l’be‘befforméd‘hy“ﬂsl'““ﬁVidentidT:briﬂé
equipment (Section 2.7{0)(3) of Appendix A). The equipment shall be
operated in accordance with the manufacturer’s instructfons by
individuals trained and proficient in the use of the equipment. The
screening test consists of two breath specimens on the same qioce of
equipment. If the inftial scr.ening breath test {s essentially zero
sless than 0.01 percent BAC), the test is considered negative and ne
urther testing is required but can be performed if desired by the
collector. For each individual whosejinitlal{screenlp?_breatw specimen
is at or above 0.01 percent, a second breath specimen s to be ccilected
and compared after two minutes but no Tater than 10 minutes after the
first sample is taken:ﬁslg;}hgrg,ltjg;ison;&pi&gljpyozg,sourcc;of a0l
alcohol in the mouth exists*(e;g??breath freshener or stomach conténts)
and the testing device doesn't have built in protection for this
gonditlon,_._‘tbe breath test shall be delayed 15 minutes to allow foF
issipation of the materizl. 1if the two screening specimens are within
plus or minus 10 percent of the average of the two measurements, then
the test result is considered accuratos 1f the two screening tests do
not agree, the series of two breath tests shall be repeated on another
evidential-grade breath analysis device ensuring that the plus or minus
10 percent accurac{ fs achieved.” If the result of this screening test
s greater or equal to the alcohol cut-off Jevel of 0.04 percent BAC, a
confirmatory test is to be accomplished. The confirmatory test is a

repeat of the screening test procedure done on another evidential-grade

-18-



ANEANTYETITaEvICE ROt "tk ed tH ObtaTA tHETSCreanThy test Fesi
confirmation r!sult 1s between 0.01 percent BAC and 0.04 percent
AC, any action will be in accordance with establishqugg!gwgg“pohigz*

Rationale: This rewritten naragraph removes gotentia! confusion; allows for
no further action after an initial essentially zero breath test;
and clarifies the situation when there needs to be a 15 minute
waiting period before conducting the initial breath test.
Additionally, this modification clarifies that 1t 1s a licensee's
option to have a policy to consider action for an alcohol level
that is below the specified cut-off level.

35. Page 356, Column 1, Appendix A, § 2.4(g)(19), change to read:

(18) If the alcohol breath tests indicates that the individual s
?:;itixe ;or i :AC a% :; abo;;‘;he 0. 041pe;;ent cut-:;; lc::l“:=:‘°',
fvidual may &ppeal the positive Fesult by request
blood test. o ”tz“lf a b160d “samp)e Cannot “be drawh
!-nedintely. the compary procedures on de!a{od blood samples 15 to be
ollowed. Collection personnel should be alert for attempted tubversggg
f the program {f an individual has had the opgortunity to delay for a
eriod o;aéine s:fficl:ntt:o netab:!lze alcoh: nominally tg 015
rcent r ho n_the body to a concentration 1 the
ff Tevel, g;Pea '?!np les are not subject to cut-ofil1 evels; any
detectible alcohol will constitute a confirned positive and the
individual must be so informed. A1) vacuum tube and needle assemblies

oooooo

4

Rationale: This modification makes it clear that an individual s not to
consider a blood test as a substitute for a confirmed positive
alcohol breath test but as an appeal of that confirmation. As in
the case of a positive drug appeal there is no ssecifiod cut-off
Tevel for retested samples; any amount of the substance tested for
is to be considered a positive result. This minimizes the
potential for subversion of alcohol test results by delaying
tactics. (See the Ratlonale of items 19 and 37.)

PR 4 i 9

3. Page 356, Colunn 1, Appendix A, §2.4(a)(23)(11), change to read:

(11) The individual sha') be Med—m—omrhnuy FEGUEELEd to set

orth on the urine chain-of-custody form an ttlchnent .
information concerning ledications taken gi !aduiniste;ednigzgﬁig
the past 30 days.

o3



Rationale: This modification makes it a request vice just an opportunity to
obtain information on an individual's use of authorized but
potentially interfering drugs. It also alleviates the concern
that the requirement will force disclosure of personal information
not needed in the evaluation process.

37.  Page 357, Column 1. Aopendix A, § 2.4(1), change to read:

(J) “"Failure to Cooperate.® If the individual refuses to cooperate
with the urine collection or breath analysis process (e.g., refusal to
provide a complete specimen, complete paperwork, initial specimen), then
the collection site person shall inform the FFD
Program Administrator/Manager and shall document the non-cooperation in
the permanent record book and on the specimen custody and control form.
The Medieal—Review-Officer FFD Program Administrator/Manager shall
report the failure to cooperate to the appropriate management. The
provisicn of blood specimens for use to eonfirm appeal a positive breath

test for alcohol 5&044—be-en+4re4y—vo4un&iry is to be made avafiadle at
the individual's diseretion option. —in-the—absence—of a—voluntarv-blosd

PEsitiver

Rationale: The Medical Review Officer s normally not the person who is
responsible to administer a "failure to cooperate” or appeal
situation; the ¥FD Program Administrator/Manager holds the
responsible position. Additionally, the modification carries the
concept that a blood test is voluntar » hot as a substitute for a
breath test but as an appeal to challenge the results of a
cgnfirmed positive breath test. (See Rationale of ftems 19 and
35.)

38. Page 359, Column 2, § 2.7(e)(1) table change cut-off level to read:

Marijuanz metabolites...........300 50

Rationale: The combination of technological improvements coupled with drug
testing program experience has demonstrated that a screen cut-off
level for marijuana (THC) of 50 ng/ml could be used without
degradation of the ability to prevent false positive test results.
Performance data collected (January - June 1990) shows that the
use of marijuana cut-off levels more stringent than those of
DHHS/NRC uncovers a number of drug users that would not otherwise
have been detected, specifically 43 percent (143 individuals) of
the positives were revealed by using lower cut-off levels. Since
the issue is trustwerthiness and not impairment, the logical
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3S.

Rationale: The NRC has previously advised tha

40.

Ratfonale: From 2 toxicological

41.

requirement 1s to use the ?rovon cut-off level that reveals these
additional users of this 1 legal drug.

confirmed using gas chromatography/mass spectrometry (GC/MS) techniques
at the cut-off values 1isted in this paragraph for each drug, and br at

the cut-off values required by the licensee’s unique program where
differences exist. .

t testing at both cut-off values
is not required. The accepted practice has been for the

laboratory to test a licensee’s specimens at one specific cut-off
lTevel. If that cut-off level was more stringent than that
required by the NRC, then an extrapolated result was acceptable

for reporting those results that would have been positive at the
NRC/DHHS Tevel.

b

Marijuana metabolite...

standpoint the confirmation cut-off level for
the predominant marijuana metabolite, Delta-9, should be one-

fifth of all metabolite screen test. Therefore the confirmation
cut-off level for marijuana should be reduced from 15 ng/m! to 10
ng/ml. This {s well above the minimum detection level of the gas
chromatography/mass spectrometry (GC/MS) techniques required by
Part 26. This modification wou d also minimize the many
presumptive positives that are not subsequently confirmed.

- p——

In addition, licensees may specify more stringent cut-off levels.
Results shall be reported for both levels in such cases but this Wiy be
55@fb¥f5*?izk°l§“f 9 ROTELat 100" EaChRIOURE TRetesd tp Gt
Jaborato .

ST LR ¥
- >




Rationale: Tgis modification 1s consistent with the rationale of item 39
above.

42.

Bi9:_1ﬁQ;_E9lnmn_1‘.Ann:nd1x_A‘_i_2*Zifliil‘.shlnﬂz_tn.zllﬂ:

(5) If required, confirmatory tests for opiates shall include a test
for 6-monoacetylmorphine (MAM) 1f the sereening confirmatory test is
presumptive positive for morphine. e

Rationale: Experience has shown that there s no reason to do the MAM test

43.

unless the confirmatory test for morphine is positive.
Additionally, the NRC should evaluate whether the entire test
should be eliminated based on a Jack of usefulness to the program.

Page 360, Column 1, Appendix A, § 2.7(a)(1). change to read:

(1) The HHS-certified laboratory shall report hegative test results to
the Ticensee as soon as determined and positive test results to the
licensee's Medical Review Officer within § working days after receipt of
the specimen by the laboratory. Before any positive test result {s

reported. .. b

Delete the last sentence:

Rationale: This modification removes the unnecessary "batch" reporting

44,

requirement for positive and negative test results. Negative test
results are needed promptiy to minimize work delays.

Additionally, the NIDA Consensus Conference minutes recommended
deletion of the batch reporting requirements since:

“[plrejudicia) treatment based on the time required to receive
completed test results has not been a practical problem.*

MMMMMMMQ
reag:

Presumptive positive results {6?"1113”i?”dfugi”l?ﬁéiYﬁ!?”iifi]ﬂiﬁi?
phencyclidine) of preHiminary screen testing :

may be reported to licensee management {f the Medical
Review Officer deems 1t prudent.” Any management action taken as @
result of this report must be evaluated in view of the circumstances

-22-



(L0 Pas | AN " fi!!vl!liﬁlitﬂfi2§H!UEi?lttioﬁﬂiuft5§§
accomplished confidentially, without Amp !n? the reputation of the
s
on

‘ndividual. Unless the presumptive positiv onfirmed, no record 1%
m&-,aw';&;mumyw .f Sy

Rationale: This wodification is consistent with the position taken in ftem 18
above. The same rationale is germane here,

5. Page 363, Colum L. Apoendix A, § 2.8(e)(2), delete and substitute a3

E&Ch empToyer shall submit

Teast three blind performance test specimens for each _lOO?zpoclug?x
submitted. No more than 100 blind performance test specimens per

quarter ar Subnitted,

Rationale: Experience to date indicates that the present level is not
necessary. NIDA certified laboratories have had sufficient
experience to show that a lesser quantity of performance tests
could be submitted by 1icensees. The su stitute paragraph uses
the identical requirements of § 40.31(d)(2) of the Department of
Transportation's (DOT) drug testing rule (54 Fed. Reg. 4985] of
December 1, 1989). DOT also does not espouse the “"two-tier (first
vs. subsequent quarters) approach® embodied in the NRC rule. The
logical position for the NRC to take !s one that is no more
restrictive than the Department of Transportation's requirements
for this industry-independent {ssue. -

46. WMMMMMAMMMM

' ' - ¢

The positive samples shall be spiked enly-with Lo at Teast 25 pere
'{bb:li!;the Lut-off level for orly those drugs for which the 1icenseé 5
esting. : o .

Rationale: Industry experience has shown that blind samples must be spiked to
& minimum concentration (25 percent above the test cut-off level)
to adequately account for variabilities inherent in the process of



providing blind samples. Several 1icensees have received
unexpected blind test results because of this varfability.

47. %Mwﬂmg
1o read:

The 1icensee shall investigate, or shall refer to DHHS for

investigation, any unsatisfactory performance testin? result'related to
laboratory performance, and based on this investigation...,, — "

Rationale: A licensee should not have to report an event such as a negative
blind sample as an *unsatisfactory performance test result.* No
unsatisfactory laboratory perforrance would be involved for an
insufficiently spiked quality coitrol sample.

48.  Page 363, Column 2, Appendix A, § 2.8(e)(5), add after - the ]st sentence:

If the investigation concerns a bl{nd test sample unanticipated result,
{e.g. false negative), and the testing laboratory is determined to not
be at fault, then there is no finding of an ’unsatisfactor{ performance

testing result.® For laboratory errors the licensees shal require the
laboratory....

Rationale: This modification is for the same reasons described in item 47
above.

9. nm&mummummmumw
reag:

(6) Should a false positive error occuryTasTa result of @ laboratory
error, on a blind performance test....

Rationale: This modification continues the theme that the specified action is
to be taken only if a false positive blind sample result is caused
by laboratory error. '

50. MLMMJMMMUMMMMMM
reag:

(a) "Medical Review Officer shall review positive results.”

RSt de s rhr s i



Rationale: Th'' wodification clarifies the requirement that the MRO reviews
po: ive drug testing results but not negative results. No action
is suthorized 1f a sample contains a quantity of a drug that has a
negative test result (f.e. below the cut-off level).

51. Page 364, Column ), Appenoix A, § 2.9(d), change the 4th sentence to
read:
This requirement does not apply 1f the GC/MS confirmation testing for
opiates confirms the presence of porphine ‘nd 6-monoacetyimorphine.

Rationale: This modification 15 a follow-on to item 42 above.
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MEMORANDUM FOR: James M. Taylor
Executive Director for ations
FROM: Samuel J. Chilk, Secret
SUBJECT: SECY~91-293 « ASSESSMEN IMPLEMENTATION
OF THE FITNESS~-FOR-DUTY (FFD) RULE AND NEED
FOR CHANGES TO THE RULE 3

This is to advise you that Commission (with all Commissioners
agreeing) has approved the staff recommendation to develop
proposed amendmentS to the fitness-for-duty rule, subject to the
following:

1) With respect to the recommended rulemaking actions, staff
should prepare and submit to the Commission a thorough
regulatory analysis that addresses each recomme dation at
the time that the proposed rulemaking package is submitted
for Commission review and approval.

2) The Commission strongly encourages the staff to continue to
consider further experience with implementation of the rule
as it says it will, in order to identify possible additional
afeas of the FFD rule where amendments may be needed. Along
the lines of the staff’s recommendation for Issue 1 of
Enclosure 1, the most effective way to implement this rule
is by utilizing specific information gained by licensees and
the NRC since promulgation of the rule, in order to realize
its maximum benefit.

3) As proposed by the staff in Issue No. 1, the NRC should
adhere to the HHS Guidelires, absent a compelling reason why
a departure is necessary to address a unique situation in
the nuclear industry. 1In this regard, proposed Actions 19
(change in specimen quantity requirement), 25 (lowering of
screening level for marijuana), and 27 (elimination of batch
reporting requirement) of Enclosure 2 appzar to go beyond
what NIDA/HHE have currently endorsed. For this reason,
these proposed changes to Appendix A of Part 26 should not
be adopted unless and until the HHS guidelines are actually
modified.
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4)

5)

€)

The Commission also notes that, in several cases, the
pProposed changes are based on the assumption that the HHS
guidelines will be modified. The Commission approves these
proposed changes only if the HHS guidelines are modified as
eéxpected. If the HHS modifications are not made, these
should also not be made.

In regard to the phased study on random testing rates, the
first phase of the study should include applicable evidence
from outside the nuclear industry. The results of the
Railroad administration’s test program should be included in
the staff’s evaluation and analysis. The staff should
provide the Commission with a report on work that has been
done to date on the deterrent effect of different testing
rates (attitudinal studies and actual rest results, if any),
with recommendations of the applicability of such work to
the nuclear industry. On the basis of that report, the
Commission may be able to make a decision on a trial
reduction in testing rate, or it may need to initiate an
attitudinal study (second phase study) within the nuclear
industry before deciding on a reduced random testing rate
study (possible third phase).

The Commission agrees with the staff’s recommendation to
take no action on the matter of the handling of test results
pPrior to implementation of the FFD rule, but believes that
the staff should document somewhere (perhaps in the
Statement of Considerations) the fact that, because the
results of early tests may be questionable in many cases,
the Commission believes such results should be used with
great care.

In addition to the above items, the Commission has approved
the specific rulemaking activities proposed by staff with
the exception of the foellowing:

a. Action 11: The Commission disapproves a rule change
that would record an incomplete FFD investigation as
positive based on the concurrent resignation of an
employee. The resignation may be coincidental, and/or
a2 further investigation could exonerate the employee.
The record should simply record the facts that a
positive test result was obtained and that the employee
resigned before the investigation was completed.



7)

b. Action 24: The Commission approved the portions of
this proposal regarding adulteration, but disapproved
including a provision to act on information concerning
trace amounts of drugs in specimens. Short of
corroborating clinical evidence or an admission by the
individual such results should not be treated as
positive. While the potential for hydration is a
concern, there may also be le itimate reasons for
apparent hydration. The Comm ssion would be amenable
to a proposal to confirm & suspicion of hydration
through other measures, such as fellow-up testing.

C. Action 28: The Comnission disapproved this provision.
Test results below the positive thresholds are not
sufficiently reliable indicators of illegal drug use to
warrant selective actions. Detectable levels of drug
metabolites may rcsult from legal drugs, foods, etc.
Singling out employees for counseling would jeopardize
employee privacy rights and would be unnecessary
harassment of personnel.

d. Action 32: The Commission approved revisions of MRO
responsibilities to improve efficiency, but disapproved
any portion of that revision which would permit MROs to
declare a positive opiate test result to be a true
positive unless there is corroborating evidence.

In developing a pProposed amendment to the FFD rule, the
staff should review each of the recommendations submitted by
NUMAR™ in their April 17, 1991 letter. The resolution of
thesc ~ommendations should be consistent with the above
guidarnce and should be included in the staff’s submittal to
the Commission.

The ACRS should be provided the opportunity to review and comment
on the proposed amendments prior to staff submittal of the
Proposed amendments to the Commission. The staff submittal to
the Commission should address any ACRS input.

The staff should proceed to develop Proposed amendments to the
FFD rule based upon the above guidance and forward it to the
Commission. (!DO)RR (BECY BUBPENSE: 7/1/9%2) 8900042
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The Chairman
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
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