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MEMORANDUM FOR: James M. Taylor
Executive Director for, Ope t, ions ;
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FROM: Samuel J. Chilk,Secretarj .,)

SUBJECT: STAFF REQUIREMENTS - BRIEFENC ON STATUS OF3

FITNESS FOR DUTY PROGRAMS, 10:00 A.M.,
|

THURSDAY, MARCH 7, 1991, COMMISSIONERS'
'CONFERENCE ROOM, ONE WHITE FLINT NORTH,'

ROCKVILLE, MARYLAND (OPEN TO PUBLIC f
ATTENDANCE) l

!!
i

, The Commission was briefed by the NRC staff on the status of the

| Fitness-For-Duty program.

I The Commission expressed an interest in a more detailed breakdown
of the test data to include the following:

1. Specific results on licensed operators, including the
drugs for which they tested positive and the percentage

| of the initial positive tests which were confirmed
positive

2. Correlation between the reasons for each of the for-
cause testing categories and the associated results for
each category

3. Details on test reliability and comparisons from NIDA
on other drug :.c: ting programs used by other industries |

| or agencies
'

| 4. How differences in the cutoff level for each drug
tested may be affecting the number of initial and i

confirmed positive results obtained

5. Any data available on licensee Fitness-For-Duty program
costs -- both for initial set-up as well as annual
implementation. i,

|
'

(EDs) (NRR) (SECY Suspense: 9/13/91) 91000614

The Commission requested more detail on a sampling of specific ,

programs being used by various utilities and the rate at which I

initial positive results are confirmed by the second test. ;

-(BDG) (NRR) (SECY Suspense: 4/26/91) 9100062 i

. . .,

hlDQ 1%05 DRP' . :-d'



r
-

'

.

ew
2

The Commission also raised several concerns which the staff
should investigate for potential changes to the Fitness-For-Duty
rule. The staff should consider 1) the process for extrapolating
test results back to the time an individual reported for duty,
2) requiring that the individuals involved in the testing process
also be subject to the testing, 3) specifically requiring

- individuals to be provided copies of their drug test records, and
4) the need to be more explicit in t-#: ting requirements for
individuals to p)articipate in follow-up testing.

6EBe) (NRR (SECY Suspense: 9/13/91) 9100063 |

1

The Commission was also interested in the dissemination of the
Fitness-For-Duty report to ensure that those subjected to the
program were apprised of the results. The licensed operators in
particular should be sent a copy of the report. The staff should i

also consider methods of making the report available to j
contractors who are subject to the testing program.

ifsmq- (NRR) (SECY Suspense: 5/15/91) 9100064

Commissioner Curtiss, in a memorandum dated March 8, 1991
(attached),* requested the staff to respond to several questions
related to the reliability of initial screening tests and the
propriety of takPq personnel actions solely on the basis of such .

test results. Bee suse this information is central to the issue
raised in SECY-C:'048, Amendment To The Fitness-For-Duty RC e,
Commissioner Curtiss wishes to review the staff's response before
voting on the amendment.

*ED0-6205 - Proposed response received EDO
Attachment: 3/25/91
As stated

4

cc: Chairman Carr
- Commissioner Rogers

Commissioner Curtiss
Commissioner Remick
OGC
GPA
ACRS
PDR - Advance
DCS - P1-24
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POLICY ISSUE

September 17, 1991 (Notation Vote) sycy_,1_293

For: The Comissioners

From: James M. Taylor
Executive Director for Operu. ions

Subject:
ASSESSMENT OF IMPLEMENTATION OF THE FITNESS-FOR-DUTY (FFD)
RULE AND NEED FOR CHANGES TO THE RULE

Purpose: To inform the Camission of the staff's assessment of the
implementation tf FFD programs, to inform the Comission of
changes to the rt:1e recomended by the staff to address
identified problens, and to obtain the Commission's
approval on certain alternate courses of action.

Background: On June 7,1989, the Comission published 10 CFR Part 26, i
" Fitness-for-Duty Programs," in the Federal Register

!(54 FR 24468). The FFD rule, which requires each licensee I

authorized to operate or construct a nuclear power reactor
!to have an FFD program, became effective on July 7, 1989,
|and was to be implemented by January 3, 1990.

When the Comission directed the staff by memorandum dated
March 22, 1989, to finalize the FFD rule and publish it in

,the Federal Register it instructed the staff to review the !
need for changes to the rule within 18 months following the
rule's implementation date. ,

l
iOn March 7,1991, the staff briefed the Comission on the
!status of implementation of the rule and on its observations
|of program implementation. Following that briefing, the !

Comission directed the staff by memorandum dated March 27, '

1991, to investigate and change, where appropriate, the
following specific areas of the rule: (1) a process for

i

Contact: L. Bush, NRR NOTE: TO BE MADE PUBLICLY AVAILABLE
492-0944 WHEN THE FINAL SRM IS MADE

AVAILABLE
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extrapolating alcohol test results back to the time an
individual reported for duty; (2) a requirement that the
individuals involved in the testing process also be sub-

I' ject to testing; (3) a specific requirement for individuals
| to be provided copies of their drug test records; and

(4) an explicit requirement for individuals to participate|' in followup testing.

During the status briefing of the Commission on March 7,
1991, the staff summarized its assessment'of the effec-

| tiveness of the rule as follows: (1) the rule is sound and
| provides a means for both detection and deterrence, (2) the
. staff identified a number of implementation issues that
j need to be addressed, and (3) the staff has observed note-
| worthy licensee programs and personnel that have contributed
! to successful implementation of the rule.

Discussion: The staff has evaluated information from a number of
sources to determine the effectiveness of the. rule and
identify areas that may need to be changed. These sources

| include inspections, periodic reports by licensees on
| program performance,. reports of significant FFD events,
| industry-sponsored meetings, initiatives by the Nuclear.
| Management and Resources Council (NUMARC) and the National
~

Institute on Drug Abuse (NIDA), and reviews of current
literature.

While the staff concledes that its assessment of the rule
provided to the Conunission on March 7,1991, continues to
be valid and that no fundamental. changes to 10 CFR Part 26
are needed, a number of implementation issues have been
identified that should be addressed. In most cases, the <

!. staff believes the Commission should address these issues j

| by revising the rule. In a few other cases, courses of
,

j action other than rulemaking may suitably address the issue. |
| In Enclosure 1, the staff describes four significant '

' implementation issues where alternatives to rulemaking !
should be considered, discusses alternative approaches for
resolution, and presents its recommendations.

In Enclosure 2, the staff describes amendments to the rule
it proposes to develop and states the reason why the amend- !

ment would be appropriate. These amendments would address !
lessons learned from experience with implementation of the.

rule. While none of the amendments proposed in Enclosure 2
i represent major changes, they do represent modifications that

,

j the staff considers would enhance overall program integrity. '

,

|

i

- . _ _ . - _ _ _ . . _ . .
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The areas that the Commission directed the staff to con- |

sider on March 27, 1991, are addressed by items 1, 6, 8, |
14, 16, and 33 of Enclosure 2. Additionally, several minor . I
changes to the rule are needed to ensure consistency or to
achieve clarity and are not specifically identified, but
will be included in the proposed amendment.

|

,

:
Enclosure 3 provides a description of each sr.m of J

information that the staff reviewed. Enclosure 4 is a '

copy of the NUMARC letter recommending changes to the rule '

based upon the industry's first year of experience with
,

FFD programs. Many of NUMARC's recommendations are con-
sistent with the changes recommended by the staff. In ,

developing the proposed amendment to the rule, the staff
will consider NUMARC's coments in more detail. ,

Subject to Comission approval, the staff will initiate
rulemaking to address the issues identified in Enclosures 1
and 2, which will include a more detailed regulatory
analysis of each issue. This analysis, particularly for
the issues discussed in Enclosure 2, may show that some of
the proposed changes do not meet criteria for rule change.
Also, further experience with implementation of the rule
may identify additional areas of the FFD rule where amend-
ments may be needed. The changes to the rule discussed
herein, as well as any other changes to the rule, will be
processed in accordance with procedures for proposed rule-
making, which will include review by the Comittee to
Review Generic Requirements ~ and the Advisory Comittee on
Reactor Safeguards. I

Resource Impacts: The development of the proposed rule will be accomplished
within existing budgeted resources.

Coordination: The Office of the Generti Counsel has no legal objections
to the staff's recommebod. ions.

1

Recommendation: That the Commission:

1. Approve the staff's recommendations in Enclosure 1.

.
!

!

|

|

|

|
.
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2. Direct the staff to develop a proposed amendment to
the FFD rule as summarized in Enclosure 2 and provide
it to the Commission by March 31, 1992.

>

hh
mes M. Tay Mr

xecutive Director
for Operations

Er. closures:
! 1. Significant Issues: Alternatives
; to Changes to the FFD Rule
'

2. Summary Description of Proposed
Amendments

3. Sources of Information
4. Letter from NUMARC, April 7, 1991

|

Commissioners' comments or consent should be provided directly
to'the Office of the Secretary by COB Tuesday, October 1, 1991.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Tuesday, September 24, 1991, with an

| information copy to the Office of the Secretary. If the paper
l is of such a nature that it requires additional review and
| comment, the Commissioners and the Secretariat should be
| apprised of when comments may be expected.
!

DISTRIBUTION:
! Commissioners
i OGC
' OCAA

OIG
| GPA

REGIONAL OFFICES
| EDO
' ACRS
| ASLBP
| SECY

:
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SIGNIFICANT ISSUES: ALTERNATIVES TO CHANGES TO THE FFD RULE
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ENCLOSURE 1

SIGNIFICANT ISSUES: ALTERNATIVES TO CHANGES TO THE FFD RULE

1. Issue: Should the Commission address technical drug testing issues that !

are concurrently being addressed by HHS/NIDA?
|

Discussion
+

;

Appendix A of Part 26 is the NRC's adaptation of the U. S. Department of :

Health and Human Services' (HHS)." Mandatory Guidelines for Federal Workplace
Drug Testing Programs" (HHS Guidelines). NIDA is developing a number of
revisions to the HHS Guidelines that would address issues identified by
the NRC. They include the following:

;

a. Lowering the cutoff level for marijuana screening tests from
100 ng/ml to 50 ng/ml. j

1
b. Eliminating the requirement that certified laboratories report as a !" batch" the testing results of all specimens received at the same

|time as a quality control measure,
i

c. Reducing the required minimum quantity of each prine specimen from
60 ml to 30 ml.

i

NIDA is not planning to revise the HHS Guidelines to set lower cutoff
levels for marijuana confirmation tests and for cocaine testing. Also,
NIDA is not planning changes that would add barbiturates and benzo-
diazepines to the required drug testing panel. In addition, the staff is

-

not aware of any initiatives by NIDA to revise the specified procedures {designed to detect tampering with, or adulterating, the urine specimen.
Similarly, the current requirements do not include measures for prevent'sg
surrogate specimens from being submitted, a problem that has been reportad
by licensees on several recent occasions. The central issue is whether the
Commission should follow NIDA's lead in these technical testing matters, or
whether the Commission should direct the staff to independently develop
changes to Appendix A of Part 26.

. Alternatives
'

i

a. Revise Appendix A of Part 26 independent of NIDA's efforts. This may
provide a more timely approach for addressing some technical drug
testing issues.

b. Coordinate the revision to Appendix A of Part 26 with NIDA's current
work to revise its Guidelines. This would provide for a " united"

1
Federal approach. Most NRC licensees must meet both the NRC's and I

the U.S. Department of Transportation's (DOT's) requirements for drug
testing which, in some cases, is for over 300 employees. Differences
in testing requirements between the NRC and the DOT, which follows
the HHS Guidelines, could cause problems for licensees in implementing
their programs. Variations of this alternative would be to use NIDA's

,

.)
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proposed amendments as the basis for NRC's proposed amendments and
possibly modify them according to NRC's needs or wait until NIDA has
considered public comments and published the final amendments.

Recommendation

Track NIDA's development of its amended HHS Guidelines and revise
Appendix A of Part 26 according to NIDA's revisions with minor modifica-
tions appropriate to NRC needs. The staff will not include matters NIDA
determined' inappropriate, as described above. The staff weald work with
NIDA on modifications to Appendix A that are deemed appropriate but not
addressed by NIDA, such as providing records to tested persons, reporting
certain testing errors, establishing more restrictive temperature standards
for urine specimens, and requiring measures to prevent surrogate specimensfrom being introduced.

2. Issue: Should action be taken to eliminate predictability of randomtesting?

Discussion

The NRC staff believes that any predictability in random testing will
reduce the desired deterrent effect required by 10 CFR 26.24(a). The two
most significant causes of predictability in random testing are (a) the
failure to test persons with infrequent access when they are not on site,
and (b) the failure to test on weekends and holidays. Other causes of
predictability have been resolved.

a. Infrequent access. Some licensees have a large number of people
(mostly contractors ~and vendors, but also corporate and other
licensee employees) who are retained on the site's unescorted
access list and, therefore, must be included in the licensee's FFD
program. The fact that these people infrequently enter the site
creates problems for certain licensees in implementing their programs.

At some sites, these persons are only at risk of being tested_

on those infrequent occasions when they are on site.

Persons normally on site are tested at a higher frequency to_

compensate for those in the testing population who have
infrequent access and a lesser probability of being tested.

b. Testing on weekends and backshifts. Many licensees have devised
methods to randomly test individuals at various times and during
weekends and backshifts. Some of these are token efforts and are not
very effective. Such testing requires significant amounts of laborand produces little results. Some licensees were not conducting such
tests when the staff inspected their facilities and claimed that the
rule did not require such testing.

-2-
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Alternatives
b !

Revise the rule to establish more specific testing requirements fora.
i

persons with infrequent access and for testing during weekends and '

holidays. For example, testing could be required before a person
obtains unescorted access if.that individual had not been at risk of jrandom testing for a specified period. This should not affect those
programs where these individuals are randomly tested when not on ;

However, it is unlikely a rule change to address these issues isite.
could address all variations, ;

s
b. The staff could develop a regulatory guide that presents acceptableapproaches.

t

NUMARC could. develop guidance documents that present alternatives forc.

addressing these issues. At public meetings with the NRC, NUMARC has i

{| indicated a willingness to undertake such a task. The staff couldi

follow NUMARC's development of these documents and monitor licensee
;

adherence to thes1 practices. NUMARC has demonstrated an ability to
obtain the industry's consensus on a number of similar issues under
both the Access Authorization and Fitness-for-Duty Programs.

'

1

Recommendation

! -The staff considers that this issue should be addressed by a combination'

of alternatives a and c discussed above. The rule should be revised to
specify drug testing before access or return to service for persons who
have prolonged absences from the risk of being randomly tested. With this
broad regulatory basis established, NUMARC would develop guidance whichi

| would be reviewed and possibly endorsed by the NRC staff.

3. Issue What is an appropriate random testing rate?

Discussion

This issue was discussed at length during the rulemaking process. The
Commission specifically invited the public to comment on the rates of
random testing that would provide an acceptable probability of detection
and adequate deterrence (53 FR 36796). Public comments strongly opposed
a.300 percent rate; NUMARC and most licensees proposed a 100 percent rate
which should be re-evaluated based on utility experience and be reduced
to 25 percent if warranted (54 FR 24472). The Commission indicated that
it would consider reducing testing rates after several years if it obtained
information of positive experience in the industry (54 FR 24474). i

.

Reducing the testing rate would reduce testing costs for licensees and may
not significantly affect the effectiveness of the program. However, the
staff has no' empirical evidence to support any changes to the random testing

,

rate. Some theoretical evidence indicates that reducing the testing rate
moderately would not significantly affect the deterrent effect of random ;

testing. Furthermore, positive tests are more likely the result of the
frequency of use and the metabolic absorption rate of the drug than of the

i

1

-3- |
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frequency of random testing. Our contractor evaluated drug metabolism rates
and the probabilities of being tested early in the metabolism process and
concluded that.the probabilities of detecting a frequent abuser during a

4

5-year period are fairly high, whereas the probability of detecting an
infrequent user of a quickly metabolized drug are quite small.

;

During the March 7, 1991, briefing of the Commission on the status of the
implementation of the FFD rule, the staff explained that it and its con-

,

tractor are developing a test program to. demonstrate the effectiveness of
i

various testing rates and program strategies. On May 17, 1991, the Federal
{Railroad Administration announced a similar test program (56 FR 22905). i

Alternatives -

!

Finish developing the test program and recommend it to the Commissiona.
before selecting participating licensees and. implementing the test
program. Upon receiving the Commission's approval, announce the
program in the Federal Register. Analyze the results of the program '

and, if appropriate, propose an amendment to the rule.
;

b. Accept the assumption that reducing the rate of random testing would
minimal.ly affect deterrence and detection, and modify the regulation
to lower the rate. Although this altarnative is not a scientific

;

approach, it would be accomplished qhickly with the least effect on
the staff's resources.

1

Recommendation
i

Direct the staff to conduct a test program, analyze the results, &nd
|recommend an nppropriate random testing rate by the middle of 1994. The i

direction should allow the staff to collect ~and analyze data over 2 years I

(CY 92 and 93) with a controlled variation of testing rates at about
8 sites.

4. Issue: Should the Commission specify how positive test results obtained
prior to the FFD rule must be treated?

Discussion:

Part 26 does not require a licensee to treat positive drug tests obtained
before the rule was implemented on January 3, 1990, as a positive test
with respect to the imposition of the current required minimum sanctions.
Licensees, on their own initiative, may choose to do so. Consequently,
this initiative has resulted in some inconsistencies in the manner in which
licensees consider test results obtained before the rule'and the actionsthey take. Some licensees will provide employment opportunities (i.e.,
retention or rehiring) to those who tested positive before the rule was
implemented and who can demonstrate current fitness for duty. Frequently,
licensees will not consider using such persons.

Those licensees who do not consider positive test results obtained before
the rule was implemented as a disqualifying factor, do so because they ibelieve the results may be questionable in many cases, for the following |reasons:

)

-4-
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* There was no HHS laboratory certification program, and many of the !

laboratories being used did not meet current performance standards
for accuracy and reliability.

1* In some cases, confirmation tests may not have been conducted, l

1
*

In many cases, there was no review by a technically qualified person, l
such as a Medical Review Officer (MR0), to determine if legitimate |

uses of drugs were causing the results reported by the laboratories. |

!
Not considering positive test results obtained before the rule was imple- )
mented could result in persons who have a significant past history of drug |abuse being summarily granted unescorted access. Those Iicensees who do
consider tests performed before the rule was implemented often have taken j

i

an uncompromising position with any past evidence of a person's past drug |use or current fitness for duty. The staff has been informed of several |cases in which persons alleged they had a record of a questionably positive
|drug test 5 to 10 years ago, have since worked in the nuclear industry
lwith a good work record and no positive drug tests, and are now denied 1

employment. '

Alternatives
"

:

Modify the rule to specify certain conditions under which to ar. cepta.
;

(or reject) a test performed before the rule was implemented. For
example, the rule could be amended to preclude licensees from con-
sidering information (1) that was greater than 10 years old, (2) that
was not confirmed by a gas chromatography / mass spectrometry (GC/MS)
test and reviewed by an MR0, and (3) that covered positives from the
drugs for which the results are most likely questionable, such as
amphetamines and opiates. A companion modification to the rule would
be to establish a standard for acceptable rehabilitation from a valid
positive test result obtained before the rule. This alternative
could also eliminate possible conflict with other laws.

b. Make no regulatory changes. The Americans With Disabilities Act
may have precedence in this area and may preclude licensees from
taking action for past drug use if rehabilitation could be verified.
However, if the NRC did not make changes to the regulations, " case
law" could eventually establish the standards that would be developed
under alternative a.

Recommendation

Make no regulatory cnanges. To establish criteria under'which a test
performed before the rule may be acceptable (or not acceptable) could not
possibly cover all circumstances and would be difficult for licensees to
implement.

-5-
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I ENCLOSURE 2

SUMMARY DESCRIPTION OF PROPOSED AMENDMENTS

| This enclosure contains changes to 10 CFR Part 26 that the staff intends to
I pursue in the rulemaking process. The proposed actions do not address signifi-

|

cant programmatic issues, but do address some distinct issues identified during |
implementation of the rule. Most of the proposed actions provide enhancements '

or clarifications that would strengthen the overall integrity of licensee's
FFD programs.

NRC inspection findings identified nearly two thirds of'the issues addressed by
the proposed actions and over one half were identified by licensees' event

i

reports. NUMARC's proposed changes to the rule (Enclosure 4) cover many of the !same issues addressed by the following proposed actions. Six of the proposed I
actions (Items 1, 6, 8, 14, 16, and 33) address actions the Commission asked I

the staff to consider.
|

The proposed actions are presented in order of the organization of 10 CFR
Part 26. It should be noted that Proposed Actions 16 through 33 present

'

proposed actions associated with changes to 10 CFR Part 26, Appendix A. These!

changes generally cover more specific laboratory processes issues.

110 CFR PART 26: FITNESS-FOR-DUTY PROGRAMS
||

Section 26.2: Scope

Proposed Revise the scope to include as subject to testing those individ-
1 Action 1: uals responsible for administering the FFD program (MR0s, collec-

tion and testing staff, those responsible for selecting and,

| notifying those chosen for testing, and any person responsible
for determining fitness for duty or suitability for return to
service or prescribing treatment for or monitoring a condition
covered by 10 CFR Part 26).

Reason: The current rule, in response to several incidents of subversion
i by the FFD staff, requires that such personnel meet the highest

|standards for honesty and integrity. However, at many sites
| these individuals are not tested because they work outside the '

protected area and are therefore not covered by the rule. One
licensee recently added the collection personnel to the testing
pool after an investigation of an allegation determined that
two of the specimen collectors were substance abusers. Actions
by these personnel c.ay indirectly affect safety by permitting

! substance abusers ".o remain undetected. Furthermore, their
omission undermines the credibility of the program. In the
SRM of March 27, 1991, the Commission asked the staff to consider

i this change.

Proposed Clarify the requirements for plants being decommissioned or
Action 2: in long-term shutdown..

|



- . . - - - .- _

.

.

.

Reason: Provide the regulatory basis for actions to reduce FFD program
requirements according to the plant's decommissioning status.

Section 26.3: Definitions
|
'

A number of changes have been suggested for the definitions. In most cases,
these are minor changes to clarify the meaning of the rule. Two examples of
key suggested changes are discussed below.

l Proposed Define " determination of fitness."
Action 3:

Reason: Adding this definition would provide a standard regarding what !constitutes a determination that someone is fit to return to duty.
The staff has learned of cases in which the determination hadlittle or no basis. For example, in some instances, the deter- !mination was made after simply administering a drug or alcohol
test that yielded a negative result. In other cases, the
determination included only a cursory observation by a medical

| person.

Proposed Clarify or define terms for different types of chemical tests
! Action 4: and use these terms consistently. Examples of terms that would
| be clarified include the following: Preliminary screening test,
; initial screening test, laboratory-confirmed positive, MRO-'

verified confirmed positive, and non-negative as opposed to
! presumptive positive.

Reason: These terms are used in 10 CFR Part 26 in ways that could;

confuse the reader. For example, " initial screening tests" and
i " preliminary initial screening" are used in some sections to'

refer to the onsite screening test.

Section 26.24: Chemical testing

Proposed Add a requirement to Section 26.24(a) for " Return to Service"
Action 5: testing after any removal for cause as described under

i Section 26.27(b)(2), or after a prolonged absence from a risk
| of being randomly tested.

|Reason: This would more clearly define the grounds for determination
of fitness (see proposed action 3) before an individual resumes

! his or her duties and provides a basis on which the industry
; could develop guidance for the testing of persons with infrequent
| access (see discussion at item 2 of Enclosure 1).
|

Proposed Clarify followup testing, perhaps by adopting words from
Action 6: Section 26.27(b)(4).

1

Reason: This would ensure that such testing is flexible and designed for,

a specific patient's medical history and needs. Some licensees
have not met expectations since the rule does not specify the

|

-2-
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minimum requirements for followup testing, particularly after a
person's first confirmed positive test. In the SRM of March 27,
1991, the Commission asked the staff to consider this change.

Proposed Change the requirement for MR0 review so that the review would
Action 7: be completed within 12 working days of collecting the specimen.

instead of 10 days of the initial screening test.'

.

Reason: The current time requirement is unclear (" initial" test sometimes
refers to onsite testing) and does not address the manner in
which the licensees actually administer ~their programs as
indicated by MR0s during inspections and meetings.

Proposed Revise the regulation to specifically address the use of cr.lcu-
Action 8: lations in alcohol tests to extrapolate back to the time an

individual reported for duty.

Reason: This requirement would ensure that alcohol abusers tested late
in their work shift could be identified since alcohol is |metabolized rapidly. However, the staff's contractor indicated
that there were some situations where extrapolating backward
may be difficult to defend technically and legally. For example, i

a person reporting to work with a .03% BAC may not have violated
the abstention requirement. In the SRM of March 27, 1991, the
Commission asked the staff to consider this change.

Section 26.27: Management actions and sanctions to be imposed !

Proposed Clarify this section to specifically address the duration and
Action 9: frequency of followup testing.

Reason: This modification to followup testing (and clarification of
testing for return to service) would be consistent with the modi-
fications to Section 26.24(a), discussed in Proposed Actions 5
and 6.

Proposed Specify minimum sanctions for alcohol.
Action 10:

Reason: Licensees vary widely in their responses to alcohol abuse, ranging
from issuing a 3-day suspension to terminating employment. This
variation could affect the overall effectiveness of the program.
If the licensee is lenient, this variation may prompt individuals
to substitute alcohol for illegal drugs as a substance for abuse.

Proposed Clarify that refusals to provide a specimen and resignation before
Action 11: being removed for an FFD violation must be documented on the

employee's record and treated as if it were a positive test result.

Reason: By refusing a test or resigning, a worker may avoid having a
record of the FFD violation that would be found under a suitable
inquiry if the person were to apply for unescorted access to
another facility.
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!Proposed Reevaluate the amount of time that licensees must keep various iAction 12: types of records.
I

i

Reason: Some industry experience suggests that, by requiring licensees to
keep records longer, the NRC might facilitate the transfer of ,

Linformation from one licensee to another and may improve the '

efficiency and effectiveness of suitable inquiries required as
part of the FFD rule.

Section 26.28: Appeals
,

Proposed Modify this section to clearly include in the appeals process !Action 13: all persons whose specimens may be used for pre-access testing '

regardless of employment status. A supporting change to
.Section 26.24 would require that any test for which the licensee
{takes credit as a pre-access test must meet all provisions of
iPart 26.

Reason: Although the careers of applicants for unescorted access
(particularly individuals not employed by the licensee) can be (

i

negatively affected if they test positive, the rule does not
clearly require licensees to afford such applicants an oppor-

t

1

tunity to appeal test results. The staff believes that if a
specimen is to be used to meet Part 26 requirements all of
Part 26, including appeals and protection of information, shouldbe applicable.

Section 26.29: Protection of information
Proposed Clarify this section so that it requires the licensee to provideAction 14: written disclosure of positive test results and associated

records to the individual or his or her representative upon
written request.

'

IReason: Some licensees have been interpreting this section in ways that jmake it difficult for employees to obtain their records. In the :

SRM of March 27, 1991, the Commission asked the staff to consider.

this change.

Proposed
Permit the licensee to disc. lose information to a contractor or iAction 15: vendor employer of a tested individual.

Reason: The staff's original intent when this section was written was to
{permit such disclosure. However, omission of clear statements in

the rule to allow this practice complicates implementation, j

{particularly the conduct of suitable inquiries.
:
|

|
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APPENDIX A, " GUIDELINES FOR NUCLEAR POWER PLANT DRUG AND ALC0HOL
TESTING PROGRAMS" 1

'

Section 1.2: Definitions
|,

|A number of changes have been suggested to thtdefinitions. Most of these are 1

minor changes to clarify the meaning of the rule.
.

-Section 2.3: Preventing Subversion of Testing .

Proposed Revise this section to include as subject to testing those iAction 16: . individuals responsible for administering the FFD program (MR0s, j
collection and testing staff, those responsible for selecting and j
notifying those chosen for testing, and any person responsible

!for determining fitness for duty or suitability for return to
{service or prescribing treatment for or monitoring a condition

covered by 10 CFR Part 26). Also, revise to ensure that they
are subject to testing (companion change to 10 CFR 26.2).

Reason: At many sites, these individuals are outside the protected area
and are therefore not. covered by the rule. Actions by these per-
sonnel may indirectly affect safety by permitting substance
abusers to remain undetected. Furthermore, their omission under-
mines the credibility of the program. In the SRM of March 27,
1991, the Commission asked the staff to consider this change.

Section 2.4: Specimen Collection Procedures

Proposed Require licensees to test for the specific gravity and acidityAction 17: (pH) of the specimen at the collection site.

Reason: These simple tests provide important information that would
reveal attempts to subvert testing by persons being tested and,

would form the basis for inmediately collecting an observed
specimen, which now occurs several days later when the laboratory
report is received. The~ staff also considered proposing onsite
testing for creatinine (an amino acid found in urine), but has
concluded that the tests for specific gravity and acidity are
sufficient. Furthermore, the test for creatinine requires
sophisticated equiptent and highly trained personnel.

Proposed Clarify that the chain of custody must be maintained between the
Action 18: licensee and the laboratory in accordance with standard forensic

practices (i.e., a registration number is shown as the " person"
having custody) while the specimen is being shipped.

Reason: The lack of a clear requirement for a chain of custody can
undermine the integrity of the program.

i

Proposed . Change the amount of urine required to 30 mils or " sufficient
Action 19: quantity" instead of 60 mils.

1
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Reason: This would adopt, with some modifications, expected revisions in
NIDA guidelines, but would accommodate the licensee's unique
needs, for onsite testing, split samples, and tests for
additional drugs. This change would be made consistent with the
alternatives recommended in Enclosure 1, Item 1.

Proposed Establish more restrictive standards on the temperature of an
Action 20: acceptable urine specimen at the time of collection. The

current requirement is to measure the temperature within
4 minutes and to ensure that it is within the temperature range
of 90.5 *F to 99.8. 'F.

Reason: Current technology can improve the ability to assess the temper-
ature of the urine and would make it more difficult to subvert
the testing process. This change would support the changes taken
in proposed action 21. The staff would obtain NIDA's comments on
this departure from the HHS Guidelines.

Proposed Require measures to prevent surrogate specimens from being
Action 21: submitted. For example, this could take the form of denying

opportunities to obtain a surrogate sample after notification
or pat-down searches. NOTE: A diminished expectation of
privacy is already established since all persons entering the
protected area are subject to such searches under conditions
specified in 10 CFR 73.55(d)(1).

Reason: The staff is aware of several cases where surrogate samples
have been submitted. For example, an undercover investigator
successfully did so during one licensee's investigation into an
allegation of its vulnerability to such acts, a security super-
visor described how he successfully submitted his son's urine
during two different random tests, and a licensed operator
failed in his attempt when the temperature of the surrogate
specimen was only one-half of a degree below the standard.

Section 2.7: Laboratories and Testing Facilities Analysis Procedures

Proposed Review and improve, if needed, requirements to refrigerate and
Action 22: freeze specimens on site and in transit (requirements for

specimens at the HHS-certified laboratory are adequate).

Reason: Changes, if needed, would ensure the maximum possible integrit)
of the specimens. For example, one MRO reported that a number
of onsite presumptive positives had not been confirmed. Several
licensees submitted reports of blind performance specimens
degrading below the cutoff levels. In many cases, the licensee
or the laboratory postulated that the specimens had become
degraded in storage or shipment.

Proposed Require the liransee to use a different HHS-certified laboratory I

Action 23: to retest appealed specimens.

,
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! Reason: This change would reduce the possibility of false positive
results. This was a solution used by a licensee in addressing
a false positive and by NIDA in addressing process errors in
testing for amphetamines. NIDA has informed the staff that since
the certified laboratories currently use different analytical
procedures, e.g., extraction procedures, derivatizing reagents,

1
GC parameters, and mass analysis procedures, requiring the use
of a different laboratory would be sufficient to protect
against a repetitive false positive result.

Proposed Modify the section to permit management to act on information iAction 24: concerning adulteration and trace amounts of drugs found in i
suspect specimens currently required by Section 2.7(d) to be I

reported to the MR0.

!Reason: This change would permit management to act on information
regarding suspected subversion of specimens and provide addi-
tional deterrence from an indit: dual's attempts to subvert his
or her test.

Proposed Lower screening level for marijuana to 50 ng per ml.
Action 25:

Reason: This change would make the rule consistent with the expected !revision to the HHS guidelines. This change would be made con-
{sistent with the alternative recommended in Enclosure 1, Item 1. l

Proposed Make the test for 6 monoacetylmorphine (6-MAM) optional rather
Action 26: than mandatory.

|Reason: The industry has found that this test is unnecessary and techni-
!

cally limited. For example, (1).the test would provide evidence |only of recent heroin use and not other opiates, and (2) the |6-MAM is present in detectable quantities for only a very short
period of time, typically up to 8 hours after the use of heroin.

Proposed Eliminate the requirement for batch reporting. !Action 27: i

Reason: To make the rule consistent with the expected revision to the
HHS guidelines. This change would be made consistent with the

I
alternatives recommended in Enclosure 1, Item 1.

Proposed Require laboratories to report to the MR0 the quantitative
Action 28: results of both positive and negative specimen's, and require ;

the MRO to review reports with detectable amounts of drugs and )initiate appropriate medical treatment where a problem is !

indicated. Reporting such test results and treatment to manage-
| ment and the imposition of any sanctions would be prohibited.

-

1

Reason: This change would increase the number of substance abusers who
are identified and would allow the MR0 to identify and confront
the substance abuser and begin treatment when the probability of

-7-
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successful rehabilitation is greatest. For example, as demon-
strated in at least one case to the staff, a laboratory report
was negative but indicated levels of marijuana and cocaine below
the cutoff levels. The MRO confronted the employee.(a licensed
operator) who admitted his substance abuse problem and then entered ,

a rehabilitation program. -In this instance, management sanctions
were inappropriate because the MRO acted in response to test.

.results below cutoff levels. ,
*

L NIDA opposes this proposed action because (1) the limit of
detection of each GC/MS' procedure replaces the cutoff levels,
and (2) there is an increased opportunity for this information

|to lead to adverse personnel actions and not be limited to
!

| treatment / rehabilitation purposes. Staff believes this action :'

could be beneficial to the overall effectiveness of the FF0
program and potentially adverse aspects can be controlled by
prohibiting management from being informed and taking actions. ;

iPrcposed Permit the MR0s to request their staffs to accomplish a number ofAction 29: administrative tasks. These include receiving and collecting
data and documents to prepare for the MR0's interview and
notifying the person of need to see the MRO.

Reason: These changes would improve the timeliness of the MR0's interview
of'a person whose specimen was reported by the certified labora- 1

tory as positive and to relieve the MRO of routine administrative
responsibi'ities that can be done equally well by others who can
be more .ctentive to these details.

Proposed Add a statement to permit the licensee to send specimens toAction 30: another certified laboratory without first auditing the second
laboratory if the laboratory with which it had contracted loses
its certification in whole or in part. A prompt audit would be
required. Licensees could take credit for an audit by another
licensee.

Reason: This change would maintain the integrity of the program and
permit the licensee to continue testing with minimal
interruption.

Section 2.8: Quality Assurance and Quality Control

Proposed Review and revise, as appropriate, the sections on requirements |Action 31: for quality assurance (such as the quality control requirements
for the licensee's testing facility and the blind performance
testing rates) and the si.ction on the licensee's investigation
and reporting of unsatisfactory test results from HHS-certified
laboratories. For example, the current rule requires the
reporting of errors on blind performance tests but does not
require the reporting of an actual false positive.

.'

;
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Reason: This change would improve the efficiency and effectiveness of
these measures.

Section 2.9: Reporting and Review of Results

Proposed Review and modify, as necessary, the responsibilities and the
Action 32: reporting requirements of the MR0.

Reason: These changes would take advantage of lessons learned and better
support the broad spectrum of fitness-for-duty issues that MR0s
are encountering. For example, many MR03 interpret the require-
ment to determine if there is clinical evidence of unauthorized
use of opiates to mean that there must be clinical evidence of-
abuse before an opiate positive can be declared. Some MR0s
contend that this is the reason that so few opiates were declared
as positives. To a lesser extent, the same problem exists with
prescription and over-the-counter drugs. Also, MR0s need to
document activities and data considered in the review process
so that they can testify, an activity they are not usually
prepared to perform.

Section 3.2: Individual Access to Test and Laboratory Certification Results

Proposed Add statements to allow the individual to obtain copies of
Action 33: the test records, specify that this allowance is limited to

positive test results (to prevent unnecessary administrative
burden on licensee), and give the individual the right to
obtain records regarding the findings and basis thereof
relating to the tests.

Reason: This change would improve the protection of the employee's
rights. In the SRM of March 27, 1991, the Commission asked the
staff to consider requiring that individuals be provided copies
of their drug test records.

!

,

I

|
4

-9-

| *

|

t



*
i

e

9

\

ENCLOSURE 3

SOURCES OF INFORMATION

!

!
I

- _ _ _ _ _ _ _ _ _ _ _ _ _ _



- _ - - .- -

.

P

.

.

ENCLOSURE 3 -

SOU'!CES OF INFORMATION f
The staff evaluated information from the following sources to evaluate the
effectiveness of the FFD rule and identify areas that should be changed.

|
. Inspections

i

Before licensees were required to implement all aspects of the FFD rule, NRC '

inspectors observed in accordance with Temporary Instruction (TI) 2515/104, ;
" Inspection of Initial Training Programs," the FFD training required to be

:given by the licensees. In July 1990, the staff began to inspect the
!licensees' implementation of their FFD programs. The staff conducted these i

inspections in accordance with TI 2515/106, " Fitness-for-Duty: Initial Inspec- '

tion of Implemented Program."

As of July 1, 1991, the staff had conducted inspections in accordance with
;TI 2515/106 at 56 operating reactor sites. The staff evaluated information

from both its. earlier observation of FFD training and its inspections of FFD
program implementation to identify possible problems that may be attributed to
faults in the rule's requirements. '

;

Periodic Reports on Program Performance
.

Every 6 months, licensees must report specific data on FFD program performance
to the Commission. Since implementation of the rule, the Connission has ;
received performance data for two reporting periods (January - June 1990 and :

July - December 1990). The staff evaluated the information from these reports !
to assess the effectiveness of the rule and to ident:fy regulatory problems. i

The staff has submitted for publication NUREG/CR-5758, " Fitness for Duty in
the Nuclear Power Industry: Annual Summary of Program Performance Reports
(CY 1990)," which reports the program performance data for the first year of
implementation of the FFD rule. In September 1991, the staff will receive the ,

performance data for the reporting period January - June 1991.

Significant FFD Events

The FFD rule requires licensees to report certain significant FFD events to the
NRC Operations Center. These events include the sale, use, or possession of
illegal drugs within the protected area and certain acts by reactor operators
or supervisory personnel. Other informal reports by licensees to the NRC and
allegations a Ho provide useful information on implementation of licensees'
FFD programs. Analysis and followup actions on these events have provided some
insights on problem areas and the effectiveness of licensees' programs.

Industry-Sponsored Meetings and Other Dialogues

!The staff. participated in industry-sponsored FFD workshops and professional
!meetings, and numerous other dialogues. The staff has responded to numerous i

questions on issues concerning licensees' implementation of the FFD rule.
Information received from these activities has indicated aspects of the rule that

ishould be clarified and that have caused recurring problems in implementation. !

i
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Initiatives by NUMARC and NIDA

On April 17, 1991, NUMARC forwarded by letter to the staff a number of recom-
mendations for changes to the rule based upon the nuclear power industry's
first year of experience. Enclosure 4 is a copy of that letter. Many of
NUMARC's recommendations are consistent with the changes proposed by the staff
in the enclosures to this paper. In developing the proposed amendment to the
rule, the staff will consider NUMARC's comments in more detail.

NIDA informed the staff that, in the near future, NIDA anticipates publishing
proposed amendments to the " Mandatory Guidelines for Federal Workplace Drug
Testing Programs" which was adopted, with modifications, by the NRC in
Appendix A to 10 CFR Part 26. Item 1 of Enclosure 1 presents a brief summary
of the major changes known to the staff. The staff will consider adopting
each of NIDA's proposed revisions when it develops the proposed amendments to '

10 CFR Part 26.

Reviews of Current Literature

The staff, primarily through work done by Battelle's Human Affairs Research
Centers (HARC), has continued to review current literature and technology
developed to improve FFD programs, particularly regarding drugs and alcohol.
The staff has assessed technical developments in these areas to determine if
changes to the regulations are needed. HARC is preparing a NUREG/CR report
to discuss this work and to summarize lessons learned from the staff's inspec-
tions. The staff will provide a copy of the final draft of this report to
the Commission as soon as possible.

i

;
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NUCLEAR MANAGEMENT AND ELN COUNCIL

1776 EW Street. N W e Sude 300 * Wcm hrgtort DC 20006-2496

(202)872-1289

thosnes L anson
vce aesorn a Dan April 17, 1991
ce. cons Mc,w.#4 and
suocon sences Dwon

Mr. Brian K. Grimes
Director
Division of Reactor Inspection and Safeguards
Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Re: Current Rule - Fitness-for-Duty Programs
54 Fed. Reg. 24468 (June 7, 1989), 10 CFR 26
Industry Comments to Imorove Proarams Under the Rule

Dear Mr. Grimes:

The purpose of this letter is to provide comments concerning the nuclear
power industry's first year of experience with the NRC's Fitness-for-Duty
(FFD) Rule, 10 CFR.26. Enclosure I contains our preliminary recommendations
for specific wording changes in the rule with appropriate
rationale / justification.

These preliminary recommended rule modifications were developed from
industry feedback on a series of NUMARC issue papers on fitness-for-duty that
had been provided to our members in January 1991. A copy of Enclosure I will
be provided to our members for further review and comment. We are interested
in discussing the reasons for the recommended modifications with you and/or |
your staff at your earliest convenience.

.

3 ,

I would also like to take this opportunity to provide our preliminary
assessment of the industry's first year under the FFD regulation. Utility
data performance evaluations demonstrate that there is m' nimal use of drels
and alcohol at commercial nuclear power plants and that, based on feedbac r, we
have received, the employees recognize the benefits of the FFD program. Even
with the noted success of the FFD program there are several program areas that
need to be less cumbersome. We feel that the recommendations provided herein,

|if accepted, would make utility programs more cost effective and efficient
without diminishing the excellent results achieved to date.
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Mr. Brian K. Grimes
April 17, 1991
Page 2

Should you, or your staff, have any question on this input, please callRich Enkeboll, Bob Whitesel or me. i

I

Sincerely, ;

L |

acw (G 1

TET/REE: pig IhomasE.Tipton |
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Enclosure 1

RECOP91 ENDED MODIFICATIONS

TO 10 CFR 26

FITNESS-FOR-DUTY (FFD) RULE

The following specific rule modifications with supporting rationale are
proposed in support of the NRC's current Fitness-for-Duty Rule evaluationeffort.
in 10 CFR Part 26 Revised as of January 1,1990.(Page and column references are to the text of the rule as published
deletions are indicated by line-through.) Additions are highlighted,

1.
Pace 342. Column 2. 5 26.2fa). chance the 3rd sentence to y.gg[:

The provisions of the fitness-for-duty pros, ram must a
persons granted unescorted access to protected areas,pply to alland to
licensee, vendor, or contractor personnel M6MTde(1I1MiW6018
81 Wetly ~1ffitt"p~0bTTEpiFETth!aEdTafitEihdW~aM require ~3~Eo
ph'iiiEs11fTep6i;t tW"s liEssioi's'Tschnicar3 Gip 5^rrtenter (TSC)
or Emergency Operations Facility (E0F) in accordance with licensee
emergency plans and procedures.

.

.

Rationale:
This modification would authorize the license'e to decide if a

'

TSC/ EOF person needs to be subject to Part 26 requirements based
_ on his/her ability to directly affect public health and safety.

*
.. - ;,,

2. Pace 343. Column 1. 6 26.3. alohabetically. add the followina
definitions _:

-
,q , ,, .

,, . .
,

'8Eh^EVT6iObTEWitT6 fit (80)fineans:a rocea01TitWitTuses,onserutT55
'

^

We6ntinualf;%eh'viofil'JMe !sometjiiifTifeife8ItG1sdlVidualis fithisii
a ' crmiram;fcanons 1. g weJ

- !8HY NTf5rY S eans;tnat:tne .

lifisiisti6HT~~iifsiditthiTe~ censes;ortinemcenseepAa pent:TequestingsiistligtsMisfFiasonab "isure rhhitifurt ff6Ftfiniiild! Rfe1PWsiiisidi ffitf8EinforsGit16di ~~6FdiditT:sh_bNsjultisEllMibffsfaltSbw; tihdi3EiitnEIind 1
_ scsmeetsdlitimisstS61

Wisponding~
ttesqtsjo -t

.c
..

e7
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t!6nthtt?pfiiff b~0sZiegoyerKbbt ainingiv]r_f ficatibORttlagoni?il itter
#Lother amansi ~l-

t'Confirmid7p6fitivf
shows a positive qua!1ab6ratory; test *J1sitheTrissitT6f?MGMrte;st3that

ntitative resultiat?or:above the'skecifiedconfirmatornot become.y test cut-off level;for specified drugs.4This resnit~doesa

a# confirmed positive. test;"Jasidefinedainithisfsectioni
until evaldated'and so judged bylthe? licensee?s Medic
;(so_metimes referreditoLasia'certiffid positiveM~~~al? Review Officer

t
~ ~ ~ ~~~

fDen ied 'acces s *"meissTaddeis'iiiiT66tT(6FTW11TT66t) Tbs ~ifant ed 74t"iparticularitime?because oflaioveral1
informationMThef reasonsisiay? be:oni*o@rsmoreiofitheifollnindi) ~egativefeialuationlofdeceived~

incomplete information furnished!duringlpr6csssing;jfailureatollHE
reasons;forfremovalfor atrevocationiofcunescort.sdraccisilunder

T

f t tne s s-for- du tyi p rogram;f:un favorabl e;psycholog ical ? eval uation[f~~
Unfavorable'criminalsrecordsicheck$incompleterp'rogismreqbirementi?

p

such:as trainingiand preaccessitestihgn the?individdal M sideterminedito
have had!a| confirmed positive testfresultisderla7similar%ogianiduring,ageygusjemployme!1tg

FDfe#~ tilt 16g'7dFisi~~thirisiTG'FisinTyF6ces s:b79hWh t urliiipfifthTof
bloodYspedimen?are sxamineditoidiscovidind?seliuFs11FGilstoffspicifici

~

drugs orfaldcho1@Fwthe@li?appelfinghtnithislpthe'fol l oki rigidriglies ting ~ teFaisEsfe f to' bi~
~

preliminaFyitestMinitial?scFienin) ~ initialstest$pr,tyg;priscFeeningf'
considered?interchangeableb

andipfiliminaf
ini ti a10 tes tNThese* termReantall ? PusediidthirEost^extisft thW'y
definitionsbi1Iii titled,dnittaM6r icFeeliyltests!"

knotta!conIractor]jendor)j*Emp16fiEFEdissTiHUndiVTddirh1Fidif6iEfG11 time? workTbKthiilicensee

TEicbrt"MiiFiTihyI16d1Viddi1Vihtid"UWFitbi' tid *EYnTETI6~theTpFdt'ittid
area andTwhoihsisitistisdithent sinliig3fejilFesint'sifoEZIic6aipanyljndivi_du'al fEo fdoinott hafiFunis}corted f a'ccesiff sIthe4fotestedfarea@i

~~~

fF6P:tidliitiit7Tf?t#dFUy~ihdfiR6h31Itiittj7BTdGetidifoTTdli'6Hibl5sVs
sup~ picionRThelindividuals s]nofsial]PipeferfidtfoF3th1Fte^stibin '~ervisoriwholhaf irsodil knowledge 20flii a

pthefisoticeabletth@dibatop orghiiXridsWed edibli;Eihformit16Rff6elidatl661ofjpeFforiisahtiToF
sbeidnifilieRETgfMiT60 workeMani'sisb^rt%

fent'fastfadsinistFator?
in ffiijliiht~(c^cifiMFifeWIN7ddiVidua isiwno u re igrin tee?U5iicortTd )
ccessito4the

Ensplis3are:g; pro tectsd/vi f al tare as tofAthe Eplin'tibufYwholenteMthe'plihtori!anfunschedslid;tssifR6ccasionallyp srJinternitientlyjj'

paradi'cally
Ec6Epiny?baj lo)Velifissigisditsiothiglo{cafionp lantbmp~ loyeeiTW65's;normallworkiafeinisEbutsidiithiihtote' tidfare@a/~~~

pontractofsfand3endorst sudhWfdod fiEFildind Nandingfiia{h ini
c

,
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j T1Wir
yrelmo/Pt514=t,..grior.png;pnetW6p1W74$1T1'?D5FsWir.Tttri-

tfundertnilice_seskapproved.-behiviorobservation4rc,er.gji
4 [PreiGaptiV4Tphi1ElifFitiR*23 Tith &~fyiU1LT417)TRN6N'

titeioreetfan?HH$rcertifiediaboritorynthat!sh6WiYaj6sittu
LevelM ais@o?riferreditoinMrdisiothelDositWunInnurioass 2resulttat?6EIabiVe3herspecifiediscriedltesti. hut #H;

i

ice sE
! Bite" activities'6fdihrkefs!ierformihhthiir/dettesi isc ENB'5Hir

!

! [ Spi)Wdid 4TEEHYllRWr'5EUNITeWINTet'liff7tWtWE*PlagRtW/VTt1T
1

part inul arisi tda t ich Rindividu]als 51 th fssspended * access 'aiy? hat?beareasNhichih'asibiehitemissrapl F!kithdfswnipendt$githelreiblutt6iQf3i
;

escortedyintothe[protectediariutwithost'prf6rfaiproValfastspecif165'M
{ _t:ompany;proceduresf

ITthatisubjecye,licenseeiconfidenciMatsthitindividualfhis/o?ENfETE
t-6dnyhrisWWf6cF6MtWit31TilWsN6

training i requirement i by *pa s s ingia%ri tten ;Jiiiret.

and rgeralits hiYigTPRl
ibdis7adi4Gi 1W tifainsd

..

3

:
l;'TWiiifEIt~fd'Shiscortea :accessgaeans ca reviouYT gr^ int'eagunescorg
hEbsssith~at!hnj bsh %) thdrawn5 doi $ts
kiolatichoffor.!h6hcbsp1hss7Aith7 req!

16ymiiih eFildstinn16E?ai

briAcess|i Autho'rifation!]1rsedisiu remestito AtheffitsissefoY:DGt1
'

(sscortslwhithshW1 een"gfantedUndiE6FtsdIittisi"9iiiiWtinTcWsgottHE7pTdtect. agmacT6iiipWiFdy6
buthorttationtihdiftthess5for7jt6 fan 11ndividdutfifijstFsiiisst .a?l!Einee)

phastaiitgtheYaEEssi

Rationale: Questions from the industry indicate that including these
-

definitions will enhance the understanding of rule phraseology and
provide consistent interpretations of their meaning.

. . . :e.
_

. . .

3. Pace 343. Column 2. 6 26.3. chance the listed definition as follows:

" Protected area" h:: the : : A:: ! :; :: inI73.?(g):fthi:ch:.

liiii5i an area encompassed by physica' barriers and to which acces;;t:r,s isE6htfo11ed.

v, . y nr . a m.:,0. ..: ei :..r-'; - :' -.
.

Rationale: The ifned-through phrase is unnecessary and inaccurate in that the
definition is not found elsewhere in this chapter nor in i 73.2(g)
but is a subpart of 673.2(a)(3) although not clearly numbered.

-
;

-3-
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-

i i

i -

i
*

;

4. Pace 343. Column 2. 6 26.3. modify the ohraseoloav in definition of
i " Suitable inouiry" to read: "Sultable inquiry" means $he.dru

ialcohol-questioning p'ortion1f["a best-effort verificatl6ii 6f'g andesploymemI
i

'

historf~fcF"thi~past fid^fesEs, but in no case less than three years I

[irthe71ndiVidua1Thu~sTid ~employmedtithhtilons)TVM1sEinformition~Is
obtainedthrough;
the individual un;contactsswitho.the)lastr11censeshiffanynwho7provided

e'scorted' access ^ authorization hnder.'LPart:26~'~ ~~~~
~

T i
4

pequi remen ts f and ?s ubsequen t t empl oyers fnIfithe111cenie'eTc6ndit1HTisn 't
j

inetTibtii55d^thM ;h^~t6st'a~c'ti"iiith~pF^eVious~isp16fers areine~ essarf^t6c
'etermineifapersonwas,inthepast[iM earstdi ~~ ~

(
l tested positive for illegal drugsf6Clich6TF6E1Fthi?Fskult4f-

[u,phlG'se'w_ air !dutfJimpaffinZenJ1
{

_ on '"

: subject to a plan for treating substance abuse [~6Y66pt"~f6Ffeif;
-

j teferralfferitreatmentgt
~~ " ~ ~ ~ " " ~ ~ " '

(

. removed from, or made ineligible for activities within the scope
4 -

of 10 CFR Part 26;

ee denied unescorted access at any other nuclear power plant; or I
-

othee dehied employment bWFisi6Vidiffulii' Esp 16fliii5t?dtre^"tralroh3T-

or drjigHnvolvement in aEE Fdince~sithTfitneis;f6Frd5ti~pulici!
~

,

i

Rationale: Industry experierace shows that suitable inquiry is better served l
'

by contacting licensees who had previously granted the individual
unescorted access rather than just previous employers. This
rewritten definition removes potential ambiguity by combining the ,

requirements of f 26.27 into the definition of 5 26.3.
,

5. Pace 344. Column 2. 6 26.20. chance second sentence to read: i

:

Each licensee shall retain a copy of th: :;rr:nt lit'Apit^(st written
policy and procedures
patirial) as a record b{16ulndfhgIthi~TittT37FliirfEfdriany7iDpFFIEdid6til''thi C6iiiiiiibiIleFminitii*iaeh~thilfEensei

!

f61F'wh'ith the policy and procedures were developed. :nd, if"ffy ;:rtic '

Of th: ;;11:!:: :nd pr ::d r:: :r: : p:r::d:d, ret:! th: ::p;r::d:d:=teri:1 f r thr;; ;;;r: :ft:r :::h h:n;;.

Rationale: The change is intended to clarify what records are to be retained
and for how long.

;

-4-
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'
6.

Pane 345. Column 1. 8 26.20fa). add new subnaraaranh:. f"
.

gJTfA7f6teWPh~itMYI5|Niitiff50tMMiiF7N5NB1tTdKf'E6TNiit?511
part?ofianotherNonpanyM7 Parti 267pfograns%$ tace!ill konsensisusttithe #e resentstof)thffjPaft 14censiessanJ4Ecei

.

"rsonnelsto unestortedlac&iss si ivertficationsof;tW achT6thir$s~~
ititus?#TheModividual:;smst;ba" "~ntifiiuthorizedffo *INdivids1N
desgaMicostihuRto* bet ~

~ ~ ' ' ~~

31ther2hjsiemployerloritbat lthettihdomitisting HipFin
rellsjpo~ 3st~ ' liftp

@irementitefacdItranothe cchsseli '' lami ess)thisIsnt 4__

. :. .-Rationale: Many utilities will not give FFD clearance to a " peer evaluator"
from another licensee because their interpretation of the rule is
that they would have to audit many other licensees' fitness-for-
duty programs in order to accept their programs and grant
unescorted access. This addition is intended to remove thatpotential obstruction.,

'
. .

7.
Paae 345. Column 1. 8 26.20fe)(1) to read: -

'

(1) Require a statement Foah itT5J to'be made by a caliad-in
erson as to whether he or sh's~hdWi ' #sWietilf/MM41Et4M7 fit 1T5Ff6HirthEt~HkT5ffinidT#

~

siith"6f~tliiAlitid WEhi_d11 ' shs~1iiiT6suisiia~iWoh^61~il thin ~~thepre- }~ibstinence policy;.
. .

.;.
- ,, , c..

.

Rationale:
'

The additional words are intanded to get a personal detenmination
of fitness to perform the task assigned in addition to whether
alcohol had been consumed within the last 5 hours. Also, a verbal
statement serves the purpose as well as a written statement.

_
a b - w c Jrd ...*:D. .. ".'L L |- .' '-[ . .|- y j *L

*

8.
Paae 345. Column 1. 6 26.20feiff). chance to read:

" " ' " ~ ~

p. : ,. " ~ . - M.

(2) If alcohol has been consumed within this period, require al
..

determination of fitnessiforiduty by breath analysis or Oth:r =:=
b4hTVIbVaFob~f#Mitr6H; and, n , ,. . ., . . , .,, . . a . , : a: w . u. . .

s q: wNMQsJKdM#9F5$Cd50FIJf N_w
Rationale: It is not clear to what "or other means" refers but it is possible

to make a determination through behavioral observation which could'". ' Q," use field sobriety t'echnique.s.M6-.g :y.; ;; eg6 w
-

.

~ ' , p , , . ?.9 k :. n a w W a:
-

r..
.

4 2 :.M ' S4 L ~ 1.a*R *.

h~$:.
sh!.cb; ot:> .,incW?rit'rM" y i..

~
.. -

-

i ;,, ::.nia; L.i] g ic h .' ' ;;: 2 3: ' ' W ~''j .
-

'

,,

. S L Q L.- *n_..- - ;y _.

..

'#.*. ..-%,
.

. ,5 -

_. __ _ _ _ _ - - ___ _ _ _ _ _ _ _ _ _ _



_ _ __ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . .. _ _ _ _ _ . _ _ _ _ _ __ _

!
;

4

i
*

i -

i

; 9.
Pace 345. Column 2. 5 26.21(b). chance to read:

t
t (b)
i Initial training must be completed WithTW365~ days prior to
i assignment to activities within the scope of ~thli PIFt. Refresher

training must be completed on a nominal 12 = th bishnial frequency or! more frequently where the need is indicated. R6 fresher training"can be:

lealved:by the' use:oflan app:opriate? test 6dt'Lfaxas.~A|~ rec 6rWof the"t'FilniEg KJst^bi Fstai6iid . r I~TEFEd~sf'ECHiirthra ;;nr: Rit11 th~e
n

!
j hextWefreshegtraininglifcompleted.-e
d
1

) Rationale:
NUREG-1387, i 7.3, interprets the rule in such a way as to requirei initial FFD training as if the individual is a "new employee" each<

} time the individual's unescorted access authorization isinterrupted for a period of 60 days or more.
of the rule says that the training is good for a year withThe current wording

i

i
unbroken access authorization. The amount of FF0 knowledgei retained is independent of an individual's access authorization4 status.

Additionally, we recommend specifying at least a 365 dayi
period for which initial training is acceptable between sitetransfers. Individuals are normally trained on program changes asj
they occur and are updated on site specific programs when goingi from one site to another.
information is neither technical nor difficult to rememberAdditionally, since fitness-for-duty
retraining should be required no more frequently than once,everytwo years. One way to determine if an individual knows the

,

i
subject is to require him/her to pass a written and/or oral! examination. We believe the rule should allow waiving classroomi

refresher training through a demonstration of knowledge, which can| be accomplished by a " test-out" procedure.I

$
~

i 10.
Paae 346. Column 1. 5 26.22(c). beainnina with the second sentence! modify to read:

.

1
Refresher training must be completed on a = !=1 12 = th bienniiT1

i frequency, or more frequently where the need is indicated.fiReffeshshLYilniNg~tih4E"w~sWFd
| hee 6Fd'of~thi~tfilnlig~M~thuNiEdf34?amust"bi~7EfilEid~),=MpFritEl?tHtT6bt"lihsT A: TEF!ETEriC1fEfth~fni

yem Uht1EthiThext?reffe^ihdCtFildiHDiTilimplit~q.i
.

t

{ Rationale: Since this training is not technical in nature, ii, should only be
! required to be accomplished every two years, this modification4

accommodates the " test out" process descrlhd previously.
Retaining retraining records for an arbitrary 3 year period serves

1

-

) no useful purpose; retaining the latert record of training shouldbe adequate.]
4

i
:

i -6-
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11. .A.a
i gage 346. column 1. s ts' .tsfalf t). chance to read:

.
-

!

been denied ^^iccess~oFFemoVi~d h~ohTctiMtieilithin im'iE6P r:::::1 p561troftiCitMiP9111"Mt"MIMg0dBTWMNytWiig having{
i

Part at any nuclear power plant for violations of a fitness 5e of thisfor-duty
pol i cyM6r!tr111El tibd7P6ijdestMifdEtho WTRTWMGITirpFWI6HITF7denlud
|em' ~p'loyment; or) removed Jron ' employment :due ttoialcoho#oredrugdakolvementlfl enless4afE6mp16tefeE6M~dstelling!thiT16diffidsal 6hib(11tatibigf~~Wovided[ioncurrently
n.letiralnje 1f.3..u-1.t. amen!ailicihseeisliifilnti6i* lisia 11

.

#

.=.. . ...we.. a...h.....lef1th, iip s1Epe)ma)d6, W 41sit ththEthe-

. . e. e. . .:
1 1

h::cf;;; ::....d ::::::t :f th: 1i::n ;;. ,. s w . r. . .
s . wn--. ...

. . . . . ... . . . . . . .
. . . . . . . . . .

. .

4

; Rationale:
The modification makes a positive statement about reassignment to
work within the scope of the FFD rule rather than the passivephrase of " knowledge and consent."

: -
.

12. Pace 346. Column 1. 6 26.23fa). add new subparaoraoh (3): 4
,

. u :

i _

(3) RT66tPittbf7604hif6Y7NpH9ff6FJhit7 RFf6'rm
the3TIcansesion41te? tilt 6"tieltralndfunds6tds11E~K) nuts! .sirildi

1s$urict.

i ess
.

prograiifodiupirkisbpsi(Ei26!22
functi6670sjstteilthere11 sin 6Treq)iQ1f(thefihdjifidualspfsyl i . " '

pffisiteisupervisorr u f reneht?f68thilii ttenleil toitpalirtH4.

,x.
.. .

, . .

. ,. - ,: - .,Rationale: Requiring contractor supervisory training for a supervisor that
does not perform his/her function on-site is considered an'

extension beyond,,the reasonable bounds of Part 26. i
'

_ ., , , . . . . ' . ., r*.

,a . . < . . .-
. 13.

Pace 346. Column 1. 6 26.24f a). chance to read: e.. ' G riss .?.t*L>

... : 'u .; A ;
,

,

To provide a means to deter and detect substance abuse, the licensee
shall implement the following g chemical testing programs for personssubject to this Part: |~q . p 4p # 3 u .. n-

!, . , . , ... . . za d.. x .' 4 m.

\..>,. .- ? .; c : t ,i & V-.

Rationale:
The modification is'to alert the reader that there are to be a

~ total of five categories of testing (including a new alcohol-only
,

!

test). This additional word will provide emphasis to the. .-
categories of chemical testing programs to follow.

.

,,

!
''-

L_& L1.2.. . .J-i.L-iL WIW- ''

i v:rn a M W :.~ m ,'Ed W idtrM M'"'I'W #p M ' W'S t P
' n; , ..me 3 .M<

. . , -~. Y.

d

.

e* .s

si, 4.

.;. ^ -
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14. Paae 346. Column
1. 6 26.24(alfl) delete and substitute as follows:

(1) T:: ting with h 50 dd: pri:r t; th: initi:1 ;r tin; Of :::::;rt:d
:::::: t: pr;te:t:d cr::: Or :::i;;;;;t t: ::tivitic: .:ithin th: :::;;Of thi: ":rt "Preaccesi test *fr W test ~for:drugsiand alcoholiassociated
fr_ith th*ip_rocesLof ~obtain,1 ijnescortediaccessiteltheletected; area:f. -

(1) T Preateess[ drug 7te t Wgsts'reqnTred 31thihT60rde W pfl F t67the
jnitial. rantin ~of
to?activfties?ir th1E;unescorteCaccessito'protectediareasior, assignment

the Tscopeiofa thi s' PirtM Afprisemploymentitest = may
kerve~as'theprea~ccessitestMTheico11ectedfiamplemust'be)submittedfor

P.rovisionallyjuthorJze_unes.gortKacce_ssJ. testing but:the'results do7nothavejtolbe' eceivodsbeforeV1icensee mayy

(1 i )" Tor ~ihd lViduali'WFrently30Vefed Tby~a7Pift'26Tfihdoniidruf Leitingprogram (licensee *or
ke,st;is not,IguLrek; accepted _gonthetor/yndorjpr_ogfamlithe:preac_ce_ss

(ii i ) Tor?ihdlVidual f*HmoVFd'iddeFfiV6Fabli'Whdi tTiini?ff6iir^s~:PartT26
random drugiandr lcoholf testingfprogram within1the pastL60?daysp;the ~a

preaccessttesttisinot(rsquired even;thoughithelindividual;fX iH
t

had<no
facgbeenteste_d~pursuantstosthatfrandomitestin(prhram ^

Rationale: There is insufficient specificity in the rule as to what
constitutes preaccess testing.
will avoid varied interpretations.Also, specifying the "60-day rule"

Analysis of the performance data statistics for 1990, shows no
appreciable drug
less than one ou/ alcohol abuse problem at nuclear power plants --

t of a hundred tested positive. There is also a
behavioral observation program in place at each site. A major
impestiment to effectively starting an outage is the time it takes
to get negative test results for contract personnel back from the
HHS-certified laboratory.

The rule should provide credit for prior random drug testing
programs to which an individual was subjected. It is logical to
consider that the deterrent effect of the FFD program that makes
an individual subject to a random drug and alcohol test until the
day he/she leaves the last program is sufficient to meet the
preaccess drug testing requirement for the following 60 days
en route to the next FFD program.

15.
Pace 346. Column 2. 6 26.24(a)(2). chanae to read:
(2) TRihdosi?tHt's-sunannounced UFUg7thdriltohol tests imposed in a
randomis6Eif7The^tiists must be idmihistIFid~is~that a person

-8-
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<

.

t

i !

completing a test is immediately eligible for another unannounced test.
As a minimum, tests must be administered on a nominally weekly frequency
and at various times during the day. Random testing shall be conducted
workforce].at ahHriniWseT4{t1En rate equal to at least 400 g percent of the

- -

-
,

'

Rationale: The minor word additions improve the formatting of the drug test
categorization and specifies the type of tests imposed.

The reduction in'the random test population to 50 percent is
'

considered justified based on the results of the first year of !testing. We also note that the results of the Federal Aviation
Administration's (FAA) ' rug testing program are very similar to,

the results of the NRC s program. The FAA drug testing population
is 50 percent as specified by the Department of Transportation
(DOT). Most utilities are subject to both the D0T and the NRC FFD
Rules. Working to the same federal standard would remove one
unnecessary burden and be a significant cost saving.

'

The number of positive random drug and alcohol tests reported for
the period January 3 - June 30,1990, was 298 out of 73,570 or 0.4
percent. Checking some previous industry experience (before the
FFD rule) for correlation between sample size and positive random
drug test percentage results, we find the fraction of positive
test results remained relatively the same with sample sizes
ranging from 10 percent to 125 percer;t. Based on this experience,
no deterrence will be lost by reducing the testing population by
50 percent.

.

-p
. .e , .. .

"

When the percentage of positives identilied is very low, it makes
-

sense to investigate smaller testing rates while maintaining an
overall deterrent effect. The disruptien and lost

. manpower / productivity resulting from the larger testing rates is a
significant aspect of the program cost. .- . n

. , u. . ; :. 71.:
--

m c, . . ,, s. . .. .s . . t. . y. . - . f. ; m. .-
.

.

16. Pace 346. Column 2. I 26.24f a)(3). chance to read:

hdo aISH5ki~t e BiTi g an
5tiseWedTehailbr liidEst^1ng possible Tubstance abuse; . . or after

. receiving credible information_that an individual is abusing drugs or. -.

alcohol. Udt)
nouhERVig@dfVidu@aMfDineis6f(teMeceshs titB9f0tT y4 $ 5 Hf 65tFdDjcenset1

.

MR08thodoPbpris~e~iitlit
khalFb'e?Jij{s i -

. .
'

-

a*< .
.

*, s. ur.s. .+ W W u H M , G.T v,.1*

* '

, .. . .,: ' g e ;. * ' s.
" z. p,; |.!**,, . . ,

~
,

*1e w I't M Cr:~.f' c. .7 c.* ! 3.* 1 f' 1d c# ' *i N*,, ,

- -

I

WL :%. ?..

-;# -

. g_
.
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1

Rationale: The modifications improve the formatting, ties in the new
subparagraph on alcohol-only testing, and specifies the suspension
of unescorted access until determined fit-for-duty.; i

i17.
Paae 346. Column 2. E 26.24(aif 4). add a new suboaraoraoh: i

|
(4)~~"A16h61:bn1Kteit%~;"WbFEith? tuit:T6t*i1E6h617FnWd~65 1

ir t ol a ted the ! company 's? alcohol t pol i cy Weig ntheYodor; of ran #al cohol i c ~~~re asonable ? suspici on Wif? thereli si suspicionithatlan tindi vidual ~nisy?hin
beverage |around a'.personitthe?; individual;willibeiaskeditoltskela breathr

Depending onicirc;umstances:andithh] outcome"~ofjthe?breathitstgattthe' gest!for: alcohol in"accordancefwith Appehdif APparagriphl2.3(g)(18) T
11censee's1 discretion,< a drusttestisiaysals' o'.beidiiected3SUnesborted"
inccessifor thalindiv_iduaJimayibejsuspendegunttistheitestfresultsfare'getgrmLngd2

Renumber the next suboaraaraoh as (5) and chance to read:
(45) " Follow-up test 4ng" en-en harbidd~difiWierpf6VIFH1FTOThiYi
unannounced tests *are~needed bes44~t^d Vefify continsid~ibite6Efeii~ffom
the use of substances covered under this Part.CITh'iTpiFibd~o
[esti,nglis; dependent on7an D revio m fii1GPFs# nidiV,iiaj ~ EtWil~~

Rationale: It is considered necessary to allow testing for alcohol without
requiring a concurrent urine test for drugs. Industry experience
with for-cause testing has shown that an odor of alcohol
determination does not frequently lead to a positive urine test
but does create a significant burden in the suspension of access
for approximately 75 percent of the for-cause tests that are not
confirmed positive.

The new subparagraph (5) modification makes the terminology
consistent without redefining " follow-up testing" and observes
that the duration of the follow-up period is determined by the i

individual's previous drug test failure history. !

18. Pace 347. Column 1. 4 26.24(d). chance to read:
!(d) Licensees may conduct initial screening tests of an aliquot prior ;to .... quality controls are implemented. IndfVid0alffwhFsMtestiTati

56tifai16edito MTiTpF3iDiip t}Te7pbfi tTWf64'111kgilidhiss(sar t.16ina!* ~

coca ine16r? phincici idine)faafih aviith'e i Flunesdortedfadces s ttemporarl1
susp'endedfpendingffreholutioinbyltheiMR07~~QU~aTity contful~pFoFidure#
*

'foF ihi ti i1 T.7 tis tid ~ii~hsgit i ve . KcEiss to the results of hositive
s

preliminary tests by~ori:iftelibbFit6F
should mest be lim (sted"tB~thTliEessii'fIoFINIDA!MrtifTEd3Eborstory)s testihiitiff;~thi^Hedical

-10-
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:

i Review Officer, S W yi
Admisi~ thiterfManager.gRrf r;ytan5Ithe Fitness-for-Duty Program

.
i s .gn =2t== pngr= ;t:ff dxi E;;f4 Hits.

The Fitness-for-Duty Program Administrator / Manager may
*

infore appropriate management of a presumptive positive test result for
illegal drugs (marijuana, cocaine or phencyclidine). Management may
administrative 1y remove the individual's unescorted access with no
impact to the individual's employment status or compensation. It is not

Ii
a requirement that an individual with a presumptive positive drug testi be removed from unescorted access. iManagement evaluation of

{ circumstances is to be the determining factor while being careful not to) allow an unsubstantiated drug screen test result to impugn ani individual's reputation.
. . , _.

.
'

; Rationale: It is acknowledged that the NRC currently has rulemaking in;

progress to preclude a licensee from taking administrative actionj
to suspend unescorted access on the basis of a presumptivei

positive drug screening test.
| However, we continue to believe

that it is important for a licensee to be able to take prompt
administrative action if the licensee deems such action to be

;
:

i appropriate to protect public health and safety. Because of our
concerns for the potential negative impact on affected1

! individuals, we also intend to develop industry guidance (if not
{ precluded by NRC rulemaking) that would establish acceptable

procedures that would preclude action for other than illegal, non-!
medicinal drugs for which testing interferences are not probable.i The guidance would provide considerations to minimize thei

possibility of impugning an individual's reputation as a result of
an unsubstantiated drug screen test result.,, , m ,

!
,.

I
This modification would enable site ' collection personnel or'

~ certified laboratory personnel to inform licensee management when
a urine sample has screened positive for the specified drugs.,

4

Company policy would then be applied to determine the appropriate
i administrative action, if any, to be taken as a result of the
.

presumptive positive test. Although administrative action (e.g.i
reassignment to a less critical position may be deemed.

appropriate because of an individual's re)sponsibilities, no !
i
1

.

disciplinary action would be taken untti the specimen test result
is confirmed to'be positive and an evaluation by the Medical

*

,

;

Review Officer (MR0) can be com>1eted. We believe that thisa
strikes an appropriate balance >etween the rights of an individual'

and the responsibilities of the licensee to protect public health
-

and safety.
m . 'v .m

A V- e - *
* ' * 'c ,-

, s a:.e 4 e n:n :ec; an w w;
Additionally, there are individuals who must be informed of'

unescorted access suspension to carry out necessary
administration.;

These individutis would be trained to ensurej confidentiality of the process. ~
'
-

. v g r, .
, ,

I

1

11
.

.
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i 19.
Pace 347. Column 2. I 26.24(a). chance the last sentence to read::

t

Should the person '-- ' '" ''- -- ''--''- 'ip~pelTildhTimedi

} positive ~ breath ~ test, the test must be a gas chromatigfaphf~i~6ilysis of
! bl6od.
1 i

',
I

Rationale:
I The implication of the original worcing is that the confirmed
! breath test can be challenged as being an insufficient test and an
i individual can substitute the results with a blood test. In

reality, the blood test is an appeal of the breath test results'

and it should be treated accordingly. (See Rationale of items 35 !and 37.)
1

| 20. Pace 347. Column 2. 6 26.27(a). chance to read:
4

| (a) Prior to the initial granting of unescorted access to a protected
j area er th: :=f;;;at i =thit!= uithin th: :=;; Of thh ":rt to

any person, the licensee shall obtain a written statement from the
;

individual as to whether h67EthET#iiEih7thi*TlitiS*yEifi7diW1Tdi

j WmployinentT6t removediffom'Esi#

br: whethe r~idt ivi t i e sii thi^n~pl oymint ^ dseit ois166hol fbridsg finVolvembnt1 th's scopi^if^thTs ^Pi~rt' Vite ~diniid~the
! 'isdividualtdurigsaid~ period. The licensee shall =:pht: knidroitNati

a suitable ^iWquirylsttheniboijE~thi~;=t, t=t:d ;nith; f:r dr;; erliidd? = : but :fferu 5=f 3~'t:
'

i d:t: ! : if th:t ;;EE~~i?~.
i := cf :1=h:1 th:t r= ult:d h = duty im;:! ;=t, =5j=t t: : p' =f f= truthg =5:t== :ta= (==pt f:r =1f r:f:rr:1 f= tret:=t),er re:=:d fra =th! tin withh th: :=;; cf thb .rt, e d=kda

===rted === :t =y :the r.=1=_r ;6iiplitiiPs~hTtibTWIfh40ffyXfi== ;1=t b ==rd==ytth :
q

fit == fer duty ;;1hy. A7pfEVibVsifN;

yalid f6r;~i7pe'riodTof23657daysiffosithe!datefthalltidividualglastdeldi

i unesc6rtediaccessiiutWikatibMyhdi$$elisiiie7bo6ditionifiQiltshsfR
and; reinstatement?of3nsEsttedMEEsisypurinarifttsithifA6 cess;

bu th6rliati onf RulsI(jaiPht0267p' rograsilthidstheilsit{60]daysp^yjiEt?t3
i Piit!73|56)RI fitheij ndlVidullIhie beePIU! randosEtesting*dndir
! Ao' uEtheR p~riaf aceesi?dsrecord ~is istiblisliiT,'fofalEoholet'estirig%ulditis7pigniredf 1f'such ai the neiTIiilisiniit fo iEtiVIt'fisilthin the scope
i of this Part or granting of unescorted access must be based upon aj management and medical determination of fitness-for-duty and the
j establishment of an appropriate follow-up testing program, provided the

restrictions of paragraph (b) of this section are observed. To meet
:

this requirement, the identity of persons denied unescorted access or<

j removed under the provisions of this Part and the circumstances for such
denial or removal, including test results will be made available in4

i response to a licensee's, contractor's, or vendor's inquiry supported by
i a signed release from the individualripbEffil5i7th6TisthdrfiEd
i Uls tribut idrFo fItheIin forma t'16n . FailuVi'to lii't~iisisihi~f6r~ removal or,
J

t
a

i -12-
i
1

1

J

I
1

_ _ - - - . - - - - - _ . _ _ _ _ _ _ _, , . _ - _ . . _ . . . - , . , . _ -



. . - - . - . -- -. - - - - - _ - - - - -- -- - -

.

'

i-

..

revocation of unescorted access shall be sufficient cause for denial ofunescorted access. Temporary access provisions 55dliida51 '~~~Hpth6MtJt1WRG1dBO*CFR77 561 shall not be affiitid y 'Is pWtZ..

Rationale: The specific requirements for suitable inquiry appear in the
definition in i 26.3 and may result in confusion if duplicated inthis parag'aph.

-
-

. .

There have been many interpretations of the time period for which
an updating of the suitable inquiry is not required. NUREG-1385,

|6 7.5 states: "[sjuitableinquiriesconductedunder10CFRPart
26 in the cited examples need not be conducted if the contractor i

'

employee is continuously covered by an FFD program in conformancewith the rule." The " continuously covered" aspect is further
explained in i 7.1 of the same NUREG; there can be a gap in this
coverage while the individual is traveling between job sites as
long as the transfer period is " reasonably short." The Access
Authorization Rule and associated Regulatory Guide endorses the
Guidelines of NUMARC 89-01, where, in i 8.1, it states that an

-

" individual's unescorted access authorization granted by one
utility in accordar.ce with these guidelines may be transferred to
another utility" with " confirmation that the individual currently
holds a valid unescorted access authorization or had a valid
unescorted access authorization which was terminated under
favorable conditions within the previous 365 days" and the
individual is properly identified. The fitness-for-duty program
should not put unnecessary restrictions on the already accepted-
access authorization programs under NUMARC 89-01, the logical
maximum time period for a valid transfer of suitable inquiry is
365 days. Of course, if the individual has not been subject to
random testing for the previous 60 days, he/she would require a

, preaccess drug and alcohol, test._. ,,
. , ,

.- .. .:.
.- - - ,,

.c .
. ,:

To preclude using industry suitable inquiry information for'~

employment decisions, the phrase " authorized distribution of
information' is deemed necessary.- -

-

\

21.
Pace 348. Column 1. I 26.27(b)(2). chanae the third sentence to read:1

Plans for treatment, follow-up, and future employment
mustbedeveloped,andanyrehabilitationprogramdeem(ed[ app]ropriateY TpQRapjg

'

must be initiated during such suspension period. A-C y''

w .t.m.cr.: e gn - wne n :w c. ( t. !:- "r v - -

: * - * 7, , i **1 { 1) * W ,' ,'
- - - *

b * 1 i b' '' * .|e 1 -[ U~, t *' s * 'I *

i,i ). , , *' c ' 5 * 1, , t . ,, M 4?4 , G Y- n - ! f -. .
,,,

,

$ U-f M -
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4 |

1.

Add the followino after the fourth sentega:
!A6y~persoh"gtinted Wescorted' ice 6fi~~oVeh664~acces s7s?t et hitat6d ~ unde r

theseTprovisions must be given unannounced follow-up tests at least once !

every month for four? months ^and'attleast'once every three' months,for. the
pext yearjo verjfyicontinuedjabstinenceif_ rom';the;prescrj, bed drug,, panel,a

iRationale: The follow-up test requirement was not spelled out for the first
positive situation but was construed from paragraph 26.27(b)(4
below, after the second positive drug test or such testing was)

i

determined to be unnecessary in some FFD programs. Medical /EAPevaluations of persons who test positive for drugs the first time
indicate that most recidivism occurs, if it is going to, duringthe first year after counselling / treatment. Therefore, 4 months
of frequent unannounced drug and alcohol testing plus one year of
quarterly follow-up testing is considered suffici2nt after "first
positive" sanctions have been completed.

22.
Paae 349. Column 1. 6 26.27(c). chanae second sentence to read:

%eseAll!'the~purp6feofyrecordsmustberetainedforETidFibdT6fiflVesultable~inquir
years 7for
26.71 " (note ~ that! recordi'to'~kupsFtlerminentiremoVal |of *iines cortedmeeting the requirements of f 26:27(i)sandf' ~
ascesLagio,be retajngd for tief tf,ej{Jthalplant).~~~~ "g

Rationale: Since suitable inquiry is the primary reason to keep drug testing
records and, since the inquiry is only for a period of five years,
it seems appropri.M to clarify the length of retaining records in
context with their purpose.

Paae 349. Co'1umn 1. 6 26.27(d). chanae the first sentence to read:
23.

(d) If a licensee has a reasonable belief that an NRC emplo
con [.r'ac,tg may be under the influence of any substance, ... yeeEbENRC*

\

- Rationale: This modification is for completeness since an NRC contractor is
not an NRC employee.

24. Paae 349. Column 2. 6 26.71(a). chanae to read:

(a) Retain records of inquiries conducted in accordance with i
26.27(a), that resulted in the granting of unescorted access to ;

!

protected areas, ent4 isP five years after initiation of the unescorted

-14-
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:

access authorization process.f:11=;t ; i:=in:ti:: :f ::d. ::::::
=thrf::t f r.

Rationale: Suitable inquiry infomation is only useable, under the rule, for
five years. Therefore there is no reason to keep the informationbeyond that period. Positive drug test results are retained in
such a manner as to cover any later suitable inquiry requests.

-
.

25. Paoe 350. Column 1. 4 26.73(a)(2). chance to read:

(2) Any acts by any person licensed under 10 CFR Part 55 to operate a
power reactor or by any supervisory personnel assigned to perform duties
within the scope of (Me Part [[--

Rationale: There was confusion in the past for this particular paragraph as
to whether the reference to "this Part" was Part 55 or Part 26.This modification removes any confusion potential.

Pace 350. Column 1.426[N3(a)(2)(iii).chanaetoread: . rc
26.

(iii) involving thinihiQthift1Fd use lir7thra~bilN of alcohol within theprotected area, or
.

.

..,

Rationale: Since someone can use a substance containing alcohol, e.g., cough
medicine, for purposes other than those assumed for alcoholic
beverages and as such may be authorized to use some form of
alcohol within the protected area, this modification is needed to
clarify the intent. 3 , . . " .t . ., _ w. . .

,

. r. -. . . -

. . - - -

27. Paae 350. Column 2. 6 26.80fc). chanae last sentence to read:?.C Cuid:1in:: r:quir: 'L)icensee audits of heplaboratoryipoptWii1
yg;y,p. y3. Jd. higituitlhg.Y=@gta ut HHS-ce[diflid~liti6raforlish, [o]

othiriit111t.
. n. =. s. u=. . s =.. , n . ...n. - p . _ ....~ z. . ,.

. ,, c
r n ee ,. . .. ... ..

; .

,. sw.: . _ .e. y . ,n ? i< - ..

Rationale: There is no audit specificity in Appendix A that licensees find
!meaningful. .This modification will minimize potential.

ambiguity. - - ~ c7: :.<1 w d. C ' :. ".
'

..

. c . v, ......4 .mvcm..w.'uia h m . A.

.
|

e 4 e ,

|

[*v.h/ E.'
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28.
Pace 353. Column 1. Annandix A. Suboart B. 6 2.2fdif4). chance to read:

Each'individua12has"t[T]he option to provide a blood specimen for BC/MS
analysis to:appealia confirmatory analysis _ f;": in; thatWesdited;from

~

i~positise^~ breath ~ test andTthis' procedure shall be speEified~in thi ~ ~ ,

!written instructions prbvided^t6 'indiViddals tested. The instructior.s '

shall also state that failure to promptly request kuchtinTappeal e
.._. .. _..., blood test indicates thatithe indiv1JUil~idEipts~ the breath3 test results.

s

Rationale: As discussed in items 19, 35 and 37 the second set of breath,

analyses is the alcohol confirmation test. A blood test is the
mechanism to appeal the confirmatory blood test results, not a
substitute for the breath test.

Ij 29. Paae 353. Column 1. Anoendix A. 6 2.3. chance to: '

4
'

Licensees shall carefully select and monitor personspinot;tu?iEEindi,

3 specificToffriite^Tlaborator |

technicians, :;gFW~~(E~F,^*f[pirionnel),* responsible for adsihistiFiWg
'i the'teitingiro colliittl6h' site persons, laboratorj ;;i :: :::ri:r:, and those selecting and .... y

i

i Rationale: The licensee does not select persons for off-site laboratories. A
i
'

specimen courier should not be included in the category of;

i " persons responsible for administering the testing program." By '

j
! the time a courier is allowed to be involved in the process, all

specimens have been sealed with tamper evident tape and placed in
.

shipping containers that are similarly sealed. No documentation
leaving the licensee identifies specimens by name of the donor.;

i Tampering and substitutions are prevented by current procedures.
The licensee does need to have a tracking system that indicates

;
'

the path / carrier to the NHS-certified laboratory chain-of-custodysystem.;

I
.

; 30.
Paae 353. Column 2. Anoendix A. 6 2.3f2). chanae to read:

F6KpeFlonh61'Wh6*d6*hbtThiVi'liriEF6brtedT6tnYfiT6tthuyfr6testedB^i
'[i)ppF6pFistTbackground*Ehe~ks~ ~and^~jisyEEhlbiWaT~Bi10atT5hi"~e~hiW~@C

;
c

to be completed prior to assignment of any tasks difittly associated
with the l'itehibe's administration of the program;^"IKd"ih'all be

*

| conducted"it'least~once every three years.
2

4

4

] -16-
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Rationale:
This modification puts more specificity into the requirements for
collection site persons who are not covered by the licensee's
access authorization program.

.

j :n .-
,

I .s, |

31.
Paae 353. Column 2. Annendix A. 6 2.3f3). chance to read:
(3) Persons 5frutif responsible for administering th 1

| shall be subje'eted' To a behavioral observation progras.e testing program I
i ....
t

'

j Rationale:
. - n

This modification makes the requirement more specific resulting in
j

j
fewer variations in interpretation. |

:
.

|'
1

4 32.
Paae 354. Column 1. Anoendir A. 6 2.4fd). chanae second sentence asj follows:

.

i
-

Handling and transportation of urine and blood spedimens from one
,,

i

through chain-of-custody procedures. authorized individual or place to another shall ch:y: be accomplished:

tfhip61Ftat166TCilidrier~'ds~eY~|
hot:havalteQtielinithe3hain4f30s in$bsglai(thefspisimshfiifu"~s
peal ed ?initemper-ekidentJaEkagis/6~oh eh?and;thodi,li sttPackitig
chainfof custodyjystesT^'p4th/~cariisMtsithE9tSJceFtifie{dDabopitor]. system 4 hatRindicater the ~ t

j
Every ~if f6Ft~ihill^Wi~inade'. . . . . ^

.. -

,, . n ... . . ,

. - .,
, . .

, .

i Rationale:
This modification makes it clear that the courier is not required

,

i
to be in the chain-of-custody but is to be included as part of the1

material transfer system. r n 'n.3 '-
} , - s ., .. . m. n:}s.:: 4.2x :1 2.M 0:st.

.

' .

{, 33. '
'

Paae 355. Column 1. Annendix A. 6 2.4fa)(11). chanae to read:21
*

, ,, -,

Upon receiving a urine specimen from the individual, the collection site
2

i

person shall determine that it contains :t 1:::t 'O =illilit:r: I

f 0 fan h sa
^

Jhisitotalgipto beTredeteisliisd?but?"~ F uff~icieht1VintitisfR
I

tilfintidipatid da'l gg6d% Tail' fi are s ' leis' thiir40:illitTi S : s~

em of urine in the container,'-"

additional u ne iWill'isi~c611 Td n a se rate container to reach etet:1 Of "" =illilit:r: Regian (The temperature of the[ M partial specimen in separi e container sh~all be measured in
.

accordance... (e.g., a
reasontoprovide"a-' glass .. ater).. If the individual fails for any

.

''"' 7- PYGfflI3Ht3UFntity of urine, ....
~ , .. .:. 1 ..

1. f .p. [ . s . " !:Id iL". b :-
,. . ., . ;.,> [, ', . . . . . . .;' ~ _ _ , . - ' -.

,,
..

-
, ?-

k|.i~5'O ;:;.-

.
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Rationale: The NIDA Consensus Report distributed in June 1990, states:
urine volume of 30 ml should be an acceptable specimen volume,[a]

"

provided that it does not creste any technical problems for the
laboratory." It is expected that DHHS will soon modify their
guidelines accordingly.

34.
Pace 355. Column 2. Annendix A. 6 2.4(a)(18). substitute the followinofor the criainal:

(18) Ak:h:1 br::th t::t: :h:ll 5: d h y:d :t 1:::t J :i::t:: if : 3
:: r : Of :::th :1::h;l 10.;., bre:th fr::h:::r;) Or : y :th:r
::i:t::::: :r: iq;;;t:d (:.g., ::t5 , :::hh;, r;;;qit:tha f :t:- :h

;;;" ting r bur;b;). ;;Th: ::1heth :it: ;;r::::::t::t: f70: :h:11:::;r: th:t :::h br :th :p::i::: t:h:: ::::: fr;; th: ::d, r:th:r th:
th: 5:; inn h;, :f th: br::th ::pir:t ha. f:r :::S ::r:: h; i :t, te;bre:th :p;;i:::: 05:11 b; ::lk:hd fr;; :::h bdhid::1 :: k:: th:tu: =inute: :p:rt : d : ::r: th:2 10 :! t:: :p:rt. Th: t::t 7:: 1t:05:11 b; ::::id:r:d :::;r:t: if th: r : lt ;f :::h ::::;r;;;;t i: ithinph: Or :h : 10 p;r:::t :f th: :::r:;; Of the t:0 ::::;r::::t:. If th:t:0 t::t: d: ::t :gr;;, th: br;;th t::t: h:ll b: r:p::ted :: :::th;revid::thl gr:d: br::th :::ly:h d:vk:. C: ft ::t ry t::th; h:::::pl hh:d by r:p::t h; th: :b::: prc::d r: :: :::th:r evid::th1
gr:d: br; th :::1y: h d;; h .

Alc6Ko1*bVFathiteitiTsh'all!bdi~pFff6hiidibTYiTHg?FVidiWtiiT:~ Fideg
' quipment?.'(Siction Z7(o)(3)ToffAppendfinA)@Thilequipmsntisha11 Tde
bparatedsiniaccordsnce withsth'e manufaitner

indi vi dui1 sV trai ned (and.Lp'rotwi.ti en tMs,it h_e1~tisislin s truction s 5 byoihreathispecime~n~s;. the'quipai.nt1.T,T.h~i- . f siof4the7screening 2 test;. consists:ofa - ;

on1 etsame: place of_
..

.

;

iquipmenti% 1ff thsiini tiilficMehing7b'Feithitestisi s?ssiehti allyfisrd;
(lesstthan?0.01"pescent';8AC %thsiteitiidisildeFedihe~gitivelahdTh6
|fu rthirs tes tinsi strequi red); butshinbsipiFfdrnid 51 fiffsired ? bfsthe~

:

'co11ectbP9ForJeaih';ind1Vidua1[shdid51nittiliscYeinli6fi[ito bs?iclisctedisfatTorMoVi?0101rpescintiaissE6ndibFssthlipsEimi#0 stkssthfipsEYiiiini

f; lcoho1Linat ;armou.kendiff~th- w,1_1st.e.rithinT10!.aihnte's;faf.tsint_h.i~~
,' 'and Tc'6 mph. ,ed ?h f teQtwo"minDtistbutin6

.

liev-e so -
irstysa . .i !ta ere s rease s --

a th: exists) n b;reathi,on tofres~n.- - ~ tom.u.rcetof-e: erforgs ach cont _enhhd theitFstihg~deyIEi"ddish I avelblillt!1EFr5tYEtidntforlthis~~~'
! gonditidnathefbreathitesttshall_ ' lay 6d11Esinetis[tMa11oWfR

pl us - or.,tio.nf.6f;? th.e. .nfai.t. e.. FihN.W1f; .W ihreenTdiss.ipi

theltistirpsul tdpercent;.. fsth,e; ave..>,.,,.gf+the, w::t.,hV,y Fe.c,im,, ,e,n.i.cwo1 measurements.j.the.h..m
iiy a v a .

>-.o rage o
- W wit. in;minuse10' .

hotfagfeeRthe'*selbi"ofitEiltseathitss@(sfsn11?bsWepfatedros?anothet
n

s4E6n'ideFid4EEiiraid Jfathiit9sishFibhingitestsi|dds

t

hiideni t'a 1% ride' breat hin alysi sidev icEf enWrinEth atiths"p1 u s
)MgreaterZorJequah31sischievedMIf?thiWesul tvo fsthis tsir|een?6E minuslorpercentfac'curac ingitest-

toithiisicoh$1 ficutfoffileveE6fi0404 Tperceht1 BACpa
;

'

confirmatoristestfisttolbe attosplishedQThhIc6nfiEmat6ryltestiisik ^~
hpiatfof[the:.;:screeningiti}st~pr' cedurei'donf6n a60theFW~videntiil; grade ~o

4
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liNitirT65TytTVT859TN3iUCWiU'W~Blit'6*BACfand|0;04 fperdentWit ge confirmatiorit resul tii sJbe tween 1C ~01?piFdesit
.

janffectionfirilUbe~ 1n ficcordande M th!4stabl iihedicompanylpol icM
.

Rationale: This rewritten paragraph removes potential confusion; allows for
no further action after an-initial essentially zero breath test;
and clarifies the situation when there needs to be a 15 minute
waiting period before conducting the initial breath test.
Additionally, this modification clariffes that it is a licensee's
option to have a policy to consider action for an alcohol level
that is below the specified cut-off level.

35. Pace 356. Column 1. Anoendix A. 6 2.4(a)(19). chance to read:

(19) If thi alcohol breath tests indicates that the individual is |
positive for a BAC at or above the 0.04 percent cut-off level, the !
individual may hy p liy requestfHg a eenf4ematory
blood test.:t h.:pfal* hg::itlyu~NfDi{aib176disampleR:r ..:r .. re.. Ifg.

Samediately,*ithiNomparnTJiiNNdu s3ih7 delay,edibl6odisimples
yellowedijgCo11ection'personnd1Esh6uld?befalshMforfittempta@d ts?

re
bv6Fif55 l

p ff th(progiraiisi flan 11 nd1Viddh12 haff hid(thdT6~ppoEtsn t tilti~dil i)Mor^g~ !(period [ofitimefsufff Elentit6Tastib'oliz^eialtsholi li6sinall)}0f015 i

pefdenttBAC$eMoyr)Mes ar[bodyf~tWTE6nceritfaR&isithiM,hW3fG !tinithW
pffalehlf'Appeil sa e nok islifiEt~toTu f levels; any j
detectibli alcohol will constitute a confirmed positive and the
individual must be so informed. All vacuum tube and needle assemblies
......

- , . :, , :. a ' , s p . :,;. . *

t ;f , .. . e .,., . .

Rationale: This modification makes it clear that an individual is not to !

consider a blood test as a substitute for a confirmed positive
alcohol breath test but as an appeal of that confirmation. As in
the case of a positive drug appeal there is no s >ecified cut-off
level for retested samples; any amount of the su> stance tested for
is to be considered a positive result. This minimizes the
potential for subversion of alcohol test results by delaying
tactics. (See the Rationale of items 19 and 37.).= n s - 1. M . . . '- '

'
..

; . n a. + ..i d ... ! c . - o - n' ' .W.

36. Paae 356. Column 1. Anoendix A. 62.4(a)(23)(11). chance to read:
. . . ,

(ii) The individual shall be , r-"'' ' -- -----'" ''" to set
forth on the urine chain-of-custody form Kah'"attithis '^nf"
information concerning medications taken or TdiiihTiti 'tFth~it in
the past 30 days. ma-.L- '--

'

Y
- ' < -

s;.
, ,

'
'* N

,
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, Rationale: This modification makes it a request vice just an opportunity to|

obtain information on an individual's use of authorized butpotentially interfering drugs. It also alleviates the concern
that the requirement will force disclosure of personal information
not needed in the evaluation process.

37.
Pace 357. Column 1. Anoendix A. 6 2.4(1). chance to read:

"

(j) " Failure to Cooperate." If the individual refuses to
with the urine collection or breath analysis process (e.g., cooperaterefusal to
provide a complete specimen, complete paperwork, initial specimen), then
the collection site person shall inform the M:dic:1 R:VkL Offk r FFD
Program' Administrator /Managef and shall document the non-cooperatiosi~in
the permanenf record biioEand on the specimen custody and control form.
The Medk:1 Revkw Officc+ [FD"Pfogram"AdministFatFr/Maniser; shall
report the failure to cooperstle~to the~ippFopFlits"inanailement. The
provision of blood specimens for use to eenf4em sppeal a positive breath
test for alcohol 05:11 b; :ntir:ly ::h t:ry {^iTto bsImade'aVallabli atthe individual's dker:th bptfori. E th: :.:T55~~if ~EYili?5tiFi^ thedt :t, th: :::::d p::it h: tri:th~t::t :h:ll b; ::n:!d r:d : ::nfirnd
p;;it h:.

Rationale: The Medical Review Officer is normally not the person who is
responsible to administer a " failure to cooperate" or appeal
situation; the FFD Program Administrator / Manager holds the
responsible position. Additionally, the modification carries the
concept that a blood test is voluntary, not as a substitute for a
breath test but as an appeal to challenge the results of a
confirmed positive breath test. (See Rationale of items 19 and35.)

;38.
Pace 359. Column 2. 6 2.7(e)(1) table chance cut-off level to read: !
Marijuanametabolites..........400[0

Rationale: The combination of technological improvements coupled with drug
testing program experience has demonstrated that a screen cut-off
level for marijuana (THC) of 50 ng/ml could be used without
degradation of the ability to prevent false positive test results.
Performance data collected (January - June 1990) shows that the
use of marijuana cut-off levels more stringent than those of
DHHS/NRC uncovers a number of drug users that would not otherwise |

have been detected, specifically 43 percent (143 individuals) of
the positives were revealed by using lower cut-off levels. Since
the issue is trustwcrthiness and not impairment, the logical
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requirement is to use the proven cut-off level that reveals these
additional users of this illegal drug.

39.
Pace 359. Column 2. Annendir A. 6 2.7f f)(2) chance to read:

.

(2) All urine samples identified as presumptive positive on the
screening test performed by a HHS-certified laboratory shall be
confirmed using gas chromatography / mass spectrometry
at the cut-off values listed in this paragraph for eac(GC/MS) techniquesh drug
the cut-off values required by the licensee s unique program,whereand g atdifferences exist.

.
.

Rationale: The NRC has previously advised that testing at both cut-off values
is not required. The accepted practice has.been for the
laboratory to test a licensee's specimens at one specific cut-offlevel. If that cut-off level was more strihgent than that
required by the NRC, then an extrapolated result was acceptable
for reporting those results that would have been positive at the
NRC/0HHS level.

. .
. .u; <r .ci~ '-

t40.
Paae 359. Column 2. Annendix A. 6 2.7f f)f 2) table. chance cut-off levelto read: -

-
- - -

Marijuana metabolite........... M [g* - - -

r . r "
.. .

. !Rationale: From a toxicologica1' standpoint the confirmation cut-off level for
.

the predominant marijuana metabolite, Delta-9, should be one-
fifth of all metabolite screen test. Therefore the confirmation -
cut-off level for marijuana should be reduced from 15 ng/ml to 10-

ng/ml.
This is well above the minimum detection level of the gas

chromatography / mass spectrometry (GC/MS) techniques required by
.

Part 26. This modification would also minimize the many
. presumptive positives that are not subsequently confirmed.

. ., .. .

41.
Pace 359. Column 2. Annendix A. 6 27(f)(2). chance the last sentence

~

1

under the table to read:..j, g , ,, . ; g . g ._,., . . ._ : . g.
l

'
.

In addition, licensees may specify more stringent cut-off levels.'
W.; .

56h~e % extiipolitResults shall be reported for both levels in such cases 50t!thisfigyI

1D3Fatud3ssC.s.ioH/JHieF#fiitiiWrFtRhhf4uR5fHituidE5ctiiQ
,3

1
ti

4 c. n. . w u... . . . . . . - . '
-

., ,; y m e.~f.b 'vr t. 2:' D. ''4 0 ' * M ':'7 . ' ?W ',.

gg 3;t? p .r< c 3 * t i ' -{ f SU ' * ' a *" ?- '

# "~~~~ T * *'
-

.
-

_

2i['{ %'.E
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Rationale:
This modification is consistent with the rationale of item 39above.

42.
Pace 360. Column 1. Anoendix A. 4 2.7(f)(5). chance to read:
(5) If"rejulredT' confirmatory tests for opiates shall include a testfor 6-inoEIcet91mofphine
pr :" ;tiv: positive for m(MAM) if the seceee4ng ,Qff_Fui~atFry test istorphine.

Rationale: Experience has shown that there is no reason to do the MAM test
unless the confirmatory test for morphine is positive.
Additionally, the NRC should evaluate whether the entire test
should be eliminated based on a lack of usefulness to the program.

1

43.
Paae 360. Column 1. Anoendix A. 4 2.7(o)(1). chanae to read:
(1) The HHS-certified laboratory shall report h'dyitW63'iYtl~fiseltFto
the'11cens~ e' e*asisoon?tsTdeterminedrandTp'6sitiifE tist~~iriiLitiT6~the'~~~
licinses'iMidiiial'REViif0ffiHF~iithi6^5~W6FEing days after receipt ofthe specimen by the laboratory. Before any psitive test result isreported...

Delete the last sentence:

The r:: 1t: (;;:ttiv: : d :;:tive) f:r :11 :;::in::: ::b 1ited :t t5:
:::: it:: te th: hber:tery :h:11 5: r: th: "edic:1 ": vie;ti=: .:h: ;;;;ib b ;;rt:d i::k t:Officer :t th: ::::

Rationalt: This modification removes the unnecessary " batch" reporting
requirement for positive and negative test results. Negative test
re:ults are needed promptly to minimize work delays.
Additionally, the NIDA Consensus Conference minutes recommended
deletion of the batch reporting requirements since:
"[p]rejudicial treatment based on the time required to receive
completed test results has not been a practical problem."

44.
Paae 360. Column 1. Aooendix A. 4 2.7(o)(2). chanae the 3rd sentence tgrgid:

Presumptive positive results f6R11TFgirdFUgqcocainegmafif'Gliil7

phencyel1dthe)ht may be reporfid~td licensee managementMffthei* Medical'?of pr:1imin:ry'sbreih ti~st"liig d ih^d~Tili:EfEE': t55ih;fnilitTElll
Re viiir of fi EEF7dfims 51t3Fudeht~5FAdy~mT6hgiinihtTic ti61Etiken ?iEn
FesultTofsthis"repor6musybeVeValifatedsintviewisf!;thiftircumsta6ces

-22-
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M6MfTiHIF,7WW1617411MfM11tt'WWEK514tWe7758tsiTEttiWMfg^i ' ccomplished;confidentiallfswithout: impugning the;reputationjefethea
; individualW20nlessithepresumptivelposit've51Pcon

liggstinta13edather;tlanWaega,tive'notationjf"~ firmedKastrocordiT1i
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Rationale: This modification is consistent with the position taken in item 18i above. The same rationale is germane here.
t
1 .

i 45.
Pace 363. Column 1. Anoendir A. 5 2.8(e)(2). delete and substitute as! follows:

}
: (2) 0= h
i :nh li==; th hith! 00 d:y ;=hd f =; = d: ; tuth; pr;;r=,:hil : htt bthd ;=fer == tut :;=h=: t: =:h "";=
: =rtifhd hhr:try it :=tr=t: . ithh th: :::=t f :t 1=:t 50
| ;==:t :f th t:t:1 --5= cf :: ;h: =httted {;; t: : =:i r :f 500; ::;h: =d thr=ft= : ht r
j =::i r:) f 250) nhitud pr :;=rt=.Of 10 ;=:=t :. :11 : --h; diltTg't: :

byfrTsMikteti
least th'rediblind?pirf#snuirtistTip6EfinanstotmoFeithani100!bi ted(perf66 san'ce fest?ipecim% specimens

*

encl 0100i hubmittedf
hvarterlar@e(riedulr' sd; to~f tie 3hbs,Mf ensipef~i

1
-

i
'

Rationale: Experience to date indicates that the present level is not
i necessary. NIDA certified laboratories have had sufficient4

experience to show that a lesser
! could be submitted by licensees. quantity of performance testsThe substitute paragraph uses! the identical requirements of i 40.31

Transportation's (DOT) drug testing ru(d)(2) of the Department of;

le (54 Fed. Reg. 49851 ofj December 1,1989). 00T also does not espouse the "two-tier
vs. subsequent quarters) approach" embodied in the NRC rule.(first

*

The! logical position for the NRC to take is one that is no more,

:
i

restrictive than the Department of Transportation's requirements
for this industry-independent issue. ,

.

. - --
,

46.
Pace 363. Column 1. Accendir A. 4 2.8(e)(3). chance the last sentence to; I. tad: . j . .a . . .; . . : <. .,w

. ..
! .

| The positive samples shall be spiked =1; .:!th ft?1Hitr25'FiftER)boveithEdetr ffTliW1EfdF#iilf those drugs fo@r w!ilih~~th'e~1Re'Hisee Y) o
Ts4 tiiling. - . . . .; -. .. . .. a w r: ...s. :- , . .. *,

*
. ..--. a- - .

a

j Rationale: Industry experience has shown that blind samples must $ spiked to
a minimum concentration (25 percent above the test cut-off level
to adequately account for variabilities inherent in the process o)fi

'
4

; x

i
j -23-
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providing blind samples. Several licensees have received
unexpected blind test results because of this variability.

47.
Pace 363. Column 1. Anoendix A. 4 P.8(e)(4). chance the first sentenceto read:

The licensee shall investigate, or shall refer to DHHS for
investigation, any unsatisfactory performance testing result?Telatedito
laboratoryJperformance,andbasedonthisinvestigation....'

Rationale: A licensee should not have to report an event such as a negative
blind sample as an "un>atisfactory performance test result." No
unsatisfactory laboratory perforr.ance would be involved for an
insufficiently spiked quality co1 trol sample.

48.
Pace 363. Column 2. Aooendix A. 6 2.8(e)(5). add after the 1st sentence:

If Tthe'"inVe s t iga t t on~tonde rnsY bl f hd't Est'siliipT6*dWah t i 2:1tiatediref ul t?
(e.g. false' negative),. and thi testing laboratory?1sTdetermined to~ not~
be at faultr then there:.is;no:! finding offari:b?unsatisfictory| performancetesting result.
laboratory.... jgonlab,o atyy, errors ~thrliHHiies~ihalFrisilif re~ th'e

Rationale: This modification is for the same reasons described in item 47above.

49. hoe 363. Column 2. Anoendix A. 6 2.8(e)(6). chance the 1st sentence toIBA:

(6)_ _ Should a false positive error occudTERTTF"fi1 Hit *bf7Clibofatbijerrori on a blind performance test....

Rationale: This modification continues the theme that the specified action is
to be taken only if a false positive blind sample result is caused
by laboratory error. ~

50. Pace 363. Column 2. Appendix A. 4 2.9(a). chance the first sentence to
rfead:

(a) " Medical Review Officer shall review p6fitivj results."

-24-
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Rationale: Thit ;nodification clarifles the requirement that the MR0 reviews
positive drug testing results but not negative results. No action
is authorized if a sample contains a quantity of a drug that has a
negative test result (i.e. below the cut-off level).

51. Pace 364. Column 1. Accendix A. I 2.9(d). chance the 4th sentence to
r.t.ad:

This requirement does not apply if the GC/MS confirmation testing for
opiates confirms the presence of @h166#Did 6-monoacety1 morphine.

Rationale: This modification is a follow-on to item 42 above.

.

d

. 5m .,
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MEMORANDUM FOR: James M. Taylor
Executive Director for cations,

1 &
FROM: Samuel J. Chilk, Secrety |2

j SUBJECT: SECY-91-293 - ASSESSMENg Cf IMPLEMENTATION
OF THE FITNESS-FOR-DUTY (FFD) RULE AND NEED

j_ FOR CHANGES TO THE RULE 4

This is to advise you that commission (with all Commissioners
agreeing) has approved the staff recommendation to develop
proposed amendments to the fitness-for-duty rule, subject to the
following:

1) With respect to the recommended rulemaking actions, staff
should prepare and submit to the Commission a thorough
regulatory analysis that addresses each recommendation at
the time that the proposed rulemakin package is submitted

i for commission review and approval.

2) The Commission strongly encourages the staff to continue to
consider further experience with implementation of the rule
as it says it will, in order to identify possible additional
aleas of the FFD rule where amendments may be needed. Along
the lines of the staff's recommendation for Issue 1 of
Enclosure 1, the most effective way to implement this rule
is by utilizing specific information gained by licensees and
the NRC since promulgation of the rule, in order to realize
its maximum benefit.

3) As proposed by the staff in Issue No. 1, the NRC should
adhere to the HHS Guidelines, absent a compelling reason why
a departure is necessary to address a unique situation in
the nuclear industry. In this regard, proposed Actions 19
(change in specimen quantity requirement), 25 (lowering of
screening level for marijuana), and 27 (elimination of batch
reporting requirement) of Enclosure 2 appear to go beyond,

! what NIDA/HHS have currently endorsed. For this reason,
| these proposed changes to Appendix A of Part 26 should not

be adopted unless and until the HHS guidelines are actually
modified.
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's- The Commission also notes that, in several cases, the

proposed changes are based on the. assumption that the HHS
guidelines will be modified. The Commission approves these -

proposed changes only if the HMS guidelines are modified as
. expected. If the HHS modifications are not made, these
should also not be made.

4) In regard to the phased study on random testing rates, :

thefirst phase of the study should include applicable evidence
from outside the nuclear industry. The results of'the
Railroad Administration's test program should be included ini the staff's evaluation and analysis. The staff should
provide the Commission with a report on work that has been,

done to date on the deterrent effect of different testing.

(attitudinal studies and actual rest results, if any),rates

with recommendations of the applicability of such work to
,the nuclear industry. On the basis of that report, the,

'

Commission may be able to make a decision on a trial
|

reduction in testing rate, or it may need to initiate an,

attitudinal study (second phase study) within the nuclear!

industry before deciding on a reduced random testing ratestudy (possible third phase).
-

5) The Commission agrees with the staff's recommendation to .
-

.

take no action on the matter of the handling of test results
prior to implementation of the FFD rule, but believes that
the staff should document somewhere (perhaps in the
Statement of Considerations) the fact that, because the
results of early tests may be questionable in many cases,
the commission believes such results should be used withgreat care.

|
'

6) In addition to the above items, the Commission has approvedI

the specific rulemaking activities proposed by staff with
the exception of the following:
a. Action 11: The commission disapproves a rule change

,

| that would record an incomplete FFD investigation as
positive based on the concurrent resignation of an; employee. The resignation may be coincidental, and/or

| a further investigation could exonerate the employee.
The record should simply record the facts that a
positive test result was obtained and that the employee

.resigned before the investigation was completed.

1
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\Nu# b. Action 24: The Commission approved the portions of
this proposal regarding adulteration, but disapproved
including a provision to act on information concerningtrace amounts of drugs in specimens. Short of
corroborating clinical evidence or an admission by the
individual such results should not be treated aspositive. While the potential'for hydration is a
concern, there may also be legitimate reasons for
apparent hydration.

The Commission would be amenableto a proposal to confirm a suspicion of hydration
through other measures, such as follow-up testing..

|
, c. Action 28: The Commission disapproved this provision.

Test results below the positive thresholds are not
sufficiently reliable indicators of illegal drug use towarrant selective actions.
metabolites may Icsalt from legal drugs, Detectable levels of drugfoods, etc.
Singling out employees for counseling would jeopardize
employee privacy rights and would be unnecessaryharassment of personnel..

%
d. Action 32: The Commission approved revisions of MRO |

responsibilities to improve efficiency, but disapproved'_

any portion of that revision which would permit MROs to
declare a positive opiate test result to be a true
positive unless there is corroborating evidence.

7) In developing a proposed amendment to the FFD rule, the
staff should review each of the recommendations submitted by !
NUMARP in their April 17, 1991 letter. The resolution of

i

these
" commendations should be consistent with the aboveguidance and should tut

the Commission. included in the staff's submittal to

The ACRS should be provided the opportunity to review and comment
on'the proposed amendments prior to staff submittal of the
proposed amendments to the Commission. The staff submittal tothe Commission should address any ACRS input.

The staff should proceed to develop proposed amendments to the
FFD rule based upon the above guidance and forward it to theCommission. (EDO) (SECY SUSPENSE: 7/1/92) 8900042

,

NRR

cc: The chairman
Commissioner Rogers
commissioner Curtiss j

Commissioner Remick
'
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