UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of

1L, NG,
Martinez, California

Ducket No. 15000004
EA 92-127

e e

ORDER IMPOSING CIVII. MONETARY PENALTY

I

CTI, Incorporated (CTI1 or Licensee) is the holder of a general license issued
by the U.S. Nuclear Regulatory Comission (MRC) pursuant to 10 CFR 150.20.
The general license authorizes CT1 to perform radiography in areas under
Federal jurisdiction in accordance with the conditions specified in its State

of California License No., 2851-07 and 10 CFR 150.20(b).
II

An inspection of the Licensee’s activities was conducted on June 16 and

July 1-2, 1992, The results of this inspection indicated that the Licensee
had not conducted its activities in full campliance with NRC requirements. A
written Notice of Violation ard Proposed Imposition of Civil Penalties
(tlotice) was served upon the Licensee by letter dated September 2, 1992. [he
Notice states the nature of the viclations, the provisions of the NRC's
requirements that CT1 vinliated, and the amount of the civil penalties proposed
for the viclations. CTI responded to the Notice in a letter datad October 6,

1992.

In its respuise, the Licensee admits two violations of NRC requirem-nts, one

for fa lure to use separate personne) alarm ratemeters with a preset ( larm of
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500 mR/hr, and the second for fallure to post a high radiation area during

radiography operations. The Licensee questions the validity of a t'ird

violation for failure to conduct camplete circurferential radiation surveys of

an exposure device. The Licvensee admits that a demonstration survey by its

radiographer did not camply with the requirement for complete circumferential

surveys, but questioned whether the radiographer’s surwy and statemants to

the inspector were representative of actual survey practice. CII sulmits the

following arguments in protesting the severity level and amount of civil
penalties proposed:

= S N I s —

CTI questions the NRC’'s application of the examples in (ipplement I
(Reactor Operations), Ippendix C, 10 CFR Part 2, to Violations I.A.
and 1.0, in the Notice.

CTI objects to NRC’s characterizaticn of Viclations I.A and 1.B as
indicating CTI’s lack of attention or careless.ess trward licensed

responsibilities.

CTT asserts that it intended to operate its radiography program in a
safe marmer and to comply with all State and Federal recqulations,
T Licensee claims this was demonstrated by its candor ard
ateyrity during the NRC inspection, and by its perfurmance, based
on past inspections conducted by the State of California, which had
indicated no significant safety problems to warrant c:vil peralties
of the magnitude assessed by NRC., CTT relies upon a letter dated
September 8, 1992, from Mr. Edgar Bailey, Chief of the California
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Radiclogic Health Branch, to the NRC Oftize Jf State Programs, in
support. of ite position that the severity ¥ violations does not
merit the amount of civil punalties imposad.

I11

After consideration of the Licensee’s response and the statements of fact,
explanation, and letter of protest contained thereir the NRC staff has
determined, as sec forth in the Apmendix to this Order, that the violations
ocourred as stated and that the peralties proposed for the violation
designated in the Notice should be imposed.

In view of the turegeing and pursuant to Section 234 of the Atamic Energy Act
of 1954, as amended (Act), 42 U.S.C, 2282, and 10 CFR 2.205, IT IS HEREBY
ORDERED THAT:

CTI, Inc., pay civil penalties in the amount of $12,500 within 30 days of
the date of this Order, by check, draft, money order, o electronic
transfer, payable to the Treasurer of the United States and mailed to the
Director, Office of Enforcement, U.f Nuclear Regulatory Commission,
ATIN: Document Control Desk, Washington, D.C. 20555.

The Licensee may request a hearing within 30 days of the date of this Order.
A request for a hearing shovld be clearly marked as a "Request for an
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Enforcement Hearing" and shé .' be addressed to the Director, Office of
Enforcement, J.S. Nuclear Regulatory Commission, ATIN: Document Control Desk,
wWashington, D.C. 20555. Copies alsc shall be sent to the Assistant General
Counscl for Hearings ~» Enforcement at the same address and the Feglional

Administrator, RRC Region V, 1450 Maria lane, Walnut Creek, California, 94596,

1f a hearing is requested, the Commission will issue an Order designating the
time and place of the hearing. If CIT fails to request a hearirg within 20
days of the date of this urder, the provisisns of this Zrder shall be
efrective withou® further proceedings. If payment has not been made Ly that
t.me, the matter may ke referred to the Attorney General for ccllection.

In the event the Licensee rejuests a hearing as provided above, tie issues to
be considered at such hearing shall be:

(a) whether the Licensee wau in violation of the requirement for complete

circumferenticl swveys of the exposure device, and

Pepe————






APPENDIX TO ORDER IMPOSING CIVIL PENALTIES

On September 2, 1992, a Notice of Violation and Proprsed Imposition of Civil
Penalties (Notice) was issued for violations identified during an NRC
inspection. CTI, Inc. (CTI) respornded to the Notice on October 6, 1992 in a
"Reply to a Notice of Violation...' (Reply .

In its reply, CTT c.mits two violations, one for failure to use requirel
personnel alarm racemeters and another for failure to post a high radiation
area, questions the violation for fa’lure te perform a full circ mferential
survey of the exposure device, and protests the severity level and magnitude
of the civil penalties proposed. The NRC’s evaluation and conclision
regarding the Licensee’s response is as follows:

10 CFR 34 ‘3(a) and () reguire, in part, that the licensee nct permit any
individur co act as a radiographer or a radiographer’s assistant unless, at
all times during radiographic operations, the individual wears an alarm
ratemeter set to give an alarm signal at a preset dose rate of 500 mR/hr.

Contrary to the above, an June 15-16, 1932, at Moffett Field, Califcrnia,
licensce raaiographers did not wear alarm ratemeters set © give an alarm at a
preset dose rate of 500 mR/hr while coructing radiographic opera*ions.

C"I admits that the use of alarming survey meters set at 3 and 80 mR/hr during
licensed radiography did not camply with the requirement in 10 CFR 34.33(f)(2)
for alarming ratemeters set at 500 mR/hr. CTI states that it had intended to
conply with 10 CFR 34.33(a), by assigning to each merson, personnel munitoring
quipment consisting of » survey alarm meter with a belt clip, a direct
reading pocket dosimete. and a film badge.

The Licensee admits the violution for using personnel alarm rate metars
without a preset ala.m of 500 mR/hr. Also, CTI’s use of survey meters with a
built=in audible alarm did not camply with 10 CFR 34.33(a). "Survey meters
with audible alarms do not provide the same reduxancy that separate alarm
ratemeters do, pr.rorily because the alarm is connected to the survey meter
output ad if the survey meter fails, so does the audible alarm." Statements
of Consjeration, Safety Requirements fcr Industrial Radiographic Bguipment,
55 Federal kegister 843, 850 (Jarmuary 10, 1990).

10 CFR 34.43(b) reyuires, in part, the licensee to perform a survey with a
calibrated and operable radiation survey instrument after each radiugraphic

e posuce to determine that the sealed source has been returned to its shielded
position. The survey must include the entire circumference of the radio-
graphic €  osure device ard any sawrce guide tube,
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Contrary to the above, on June 16, 1992, at #offett Field, California, the
licersee did not post the high radiation area in which industrial radiogravhy
wan belng performed,

This is u Severity Level III vioclation Supplements IV and VI).
Civil Penalty -~ $7,500.

Sunmary of

CTi admits that the high radiation area was not portel as required but argues
that CTI radiographers had exercised other radiation s~fet Jontrols over the
job site, demonstrating that the failure to post the hi.' .adiation area was
not an "intentional or premeditated disregard" for po.: . 3 requiremants. CTI
states that these actions included posting and monitoriry the perimeter of the
controlled area, constant visual surveillance of the racaation area and high
radiation area. and advance notice to *RC and to site personnel of
radiographic operations and other actions.

NRC Evaluation of the Licensee’s Response to Violrraun I1.C.

The Lirensee admits not posting the high radiation area as reguired by 10 CFR
20.273(c) (1) and 10 CFR 34.42. The actions cited by CTI as examples of its
controls to prevent access to the radiaticn and high radiation areas are
required by NRC in addition to, and not as a substitute for, the sep.rate
recuirement to pxet the high radiation area. Such pesting was especially
necessary in this case because of the presence of other non-radiography
contractor personnel inside the posted restricted area “oundary and their
potential access to the high radiation area while the radiocactive source was

exposed .

The NRC labelled this viclation as willful based ~:1 the radiographer’s
careless disregard for NRC requirements. There was o NRC conclusira of an
intentional or premeditated violation. The Licensee has provided no basis to
revise this conclusion. Both CIT radiographers at the site admitted their
decision to continue with radiography without posting the high radiation area
after they found high radiacion area warnirg signs missing from the CTT truck.
The radiographers acknowledged that they were aware of the regquirement for,
and normally post, such signs but added that visual surveillance and the
posting of the fenced restricted area boundary with radiation area warnirg
signs was sufficient. The decision by the radiographers not to post and
instead to rely on surveillance and lesser posting acticrs constitited a
careless disregard for NRC posting requirements.

summary of Licensee’s Request for Mitigation

Although CTI does not specifically reguest remission or mitigation of the
civil penalties proposed, it protests he severity level and cmount of the
penalties with the following arguments:

1. CTI questions tre NRC’'s application of 10 CFR Part 2, Aovperdix C
Supplement I (Reactor Operation), tn Violacions I.A. and I.R.




B

CT1 cbjects to NRC’s characterization of Viclations I.A and I.B based on
10 CF1. Part 2, Appendix C, Surplements IV and VI as a "potentially
significant lack of attention or carczlessness toward licensed
respansibilities." The Licensee acknowledges adn.nistrative problems
with Jocumentation in its radiation safety program but maintains that
such problems and subsequent corrective actions did not constitute
carelessness toward licensed esponsibilities.

CTT asserts a willii. ess to operate its radiography progran “ 1 a safe
manner ard to camply with all State and Federal regulations. The
Licensee clains that this intent was demonctrated by its « :'dor and
integrity during the current NRC inspection and in past inspections
conducted by the State of California, which had indicated no significant
safety problems that would warrant civil penalties of the majnitude
assessed by NRC. CTI relies upon a letter dated September 8, 1992, from
Mr. Edgar Bailey, (hief of the California Radiologic Health Branch, to
the NRC Office of State Programs, in support of its position that the
severity of violations does nc* merit the am mnt of civil penalties

lhinposied .

NRC Evalua.jon of Licensee’s Request for Mi%igation
NRC addresses CT1’s arguments in the order presentad above.

10
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The reference in Section I of tie Notice to Supplement I was a
typographical errcr and was intended to reference Supplement IV (Health
Fliysics). No mitigation is warranted based on this error.

NRC disagrees with CTI'’s claim that Violations I.A and I.B *id not
~erresent a significant lack of attention or carelessness toward licensed
responsibilities. Most, if not all, of the NkC-identified rioclations
could have been prevented had Licensee management devoted sufficient
cttention and etfort to its program to ensure campliance with NRC and
State license requirements. Deficiencies in the licensed program were
known at the management level by ear.y 1992. When the Radiaction Safety
Officer (RSO) terminated employment, a new RSO was designated, but other
duties prevented him from making the needed administrative improvements.
Consequently, the licensed vrugram lacked adequate oversight, campliance
with program requirements wus delayed, and the prugram continued to
detericrate until the NRC inspection.

The three violations were assessed civil penalties ii. accordance with the
NRC’s Policy and Procedure for Enforwement Actions, 10 CFR Part 2,
Nopexdix € (57 Federal Register 5791, Felwruary 18, 1992) (Enforvement
Policy). The failures to perform a proper radiation survey and to wear
proper personnel monitoring devices, as required by 10 CFR Part 34, would
normally have been classified as separate Sevarity Level III Viclations
with separate civil penalties in accordance with the Enforcement Policy
(Supplement IV, Exaple C.4 and Supplement VI, Bxample C.8). However, in
this instance, the NRC did not consider that the safety significance of
the violations warranted separate penalcies. Accordingly, two violations
were oarbined as a Severity Level III problem, as permitted Ly sSection
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