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No agency rnordi subs ct 1o the request have been locatede

No additionai agency records sutaect to the iequest have been located.

Requested records are avadabic through another public d4tribution prog 9m. See Commerts sortion.

Agency te ords subject to the request that are identifieciin Apterxt.nlest _ are already available for pubhc inspection and copring at the I
mtC Public Document Roam,2120 L Street, N.W.,i. shmyton. DC.

'

Agenty records subjnt to the request that are identifled in Apperdatesi W . aie being made avail 4fe for pubhc inspection and copying
at the NRC Pubhc DMument Room 2120 L Street. N.W,, Washington, DC, in a ioider under tb.s F OI A number.

The nonproprietary vemon of the proposal (s) that you agreed to accept in a telephone >.onversation vvith a rnember of rny statf is nw being enade avaital.de
f or public inspection and copying at the NRC Pubhc Document Room,2120 L Street, N W , Washington, DC. m a ioldt'r under this F OI A number,,

Arr cy records subject to the reqvc4t that are identified in /.ppeds(esl may ba inspnted and copied at the NkC Local Pubhc Document
F1oom identified in the Comments section,

I nclosed is mformation on how you may otaain access to and the charrs for copy.ng records located at the NHC Public Docurr4nt Room,2120 L. Street,
; N W, Washington DC. '

Agency records subject to the request are enclosed.

Records sutyect ta the request have been referred 1o another Federal arncybrs) for review and direct response to you.
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You will be bdled try the N AC for fies totakng $

You will rueive a refund om the NRC in the amount of $ f b

in view of NRC's response to this request, no fur 1her action is being taken on oppeal letter dated ,No
~

PART 11. A-INFORMATION WITHHf LD F ROM PUBLIC DISCLOSURE

Certain informatiot, in t'w requested records is being withheld from public disclosure pursuant to the esempt6ons described in and far the reasons stated
in Part 11, B. C, and 3. Any released portions of tLe documents f or which only part of the record is being vvrthheld are being made ovellable for putoc
Inspection and copying in the NRC Pubisc Document Room,2120 L Street, N W., Washington, DC in a folder under this F OIA nutnber,

COMME NTS
The record is identified on the enclosed Appendix W.
The actual fees associated with the processing of your request
are as f ollows:
$174.48 (6 hours & 15 minutes of professional search 0 627.93 per

hour)
$490.91 (17 hours & 35 minutes of professional reviev 0 $27.93

per hour)
S389.17 (29 hours & 25 minutes of clerical search 9 $13.23 per

hour)
$132.30 (10 hours of-clerical review d $13.23 per hour)
S407.20 (2,036 pages of-duplication 0 20-cents per-page)

; S1,594.06 - TOTAL

Estimated fees paid on 10/24/91: $2,211.48
REFUND: $ 617.42j
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1. 4/11/90 Memo from Denton to 'k re SECY-90-073--.

Proposed Amendment ' s Utah Section 274b ,

Agreemeist - Correct < w%aff Response,Ewi*h~
attachment sted 4/10/90 (6:pages)--
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3 AprD 11, 1990
,

MEMORANDUM FOR: Samuel J. Chilk
Secretary

FROM: Harold R. Denton, Director ibOffice of Governmental and /
Public Affairs

SUBJECT: SECY-90 073 - PROPOSED AMENDMENT TO
THE UTAH SECTION 274b AGREEMENT -
CORRECTED STAFF RESPONSE

On March 28, 1990 I provided staff responses to Comissioner Curtiss'

questions concerning Utah's plans for licensing a low. level radioactive

waste disposal site. We have sirce learned that the response to

Question 2 contained a sentence that was added during final preparation
d
4 of the staff responses and should not be included. A corrected copy is

attached.

Attachment:
As stated

cc: Chairman Carr
Commissioner Roberts
Comissioner Rogers
Comissioner Curtiss
Comissioner Remick

Distribution '

SP RF
fdlA*P
J0Lubenau
VH111er
FCombs
Utah File

.

*See previous concurrences
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April 10, 1990

QRRECTEDC0pY

Oudstion 1: Does Utah intend to comply with section 61.59(a), either
by owning the disposal site itself or by taking steps to
obtain federal ownership? If not, why not?

P3sponse:

Utah has issued License No. UT 2300249 to Envirocare of Utah authorizing
land disposal of naturally occurring radioactive naterial (NORM) in
Clive, Utah. The site had been previously used by the U.S. Department
of Energy (DOE) to dispose of certain nill teilings under Title I of the
Uranium Mill Tailings Radiation Control Act of 1978. Title to the
portion of the Clive site used for this purpose was transferred to DOE.
In its program narrative supporting the request for the amendment to its
section 274b agreement with NRC, Utah reported that prior to receiving
the application for the NORM disposal license, the licensee requested ang
exemption from the State requirements for State or Federal ownership of
the waste disposal site. The request was cade pursuant to Utah
regulation R447-12-125 which a tes:

"The Bureau may upon application therefor or upon its own
initiative grant such exemptions or exceptions from the
requirements of these rt!1es as it determines are authorized by law
and will not result in undue hazard to public health and safety or
property."

Utah granted the request for the following reasons:

"a. The Utah code does not provide for State ownership of this
type of facility and it would require legislative action to amend
the code.

b. The Utah Bureau o' Solid and Hazardous Waste Management siting
requirements stipulate private ownership. Therefore, a precedence~

factor was taken into account.

c. It is believed that the ownership issue does not necessarily
relate to issues of protection of the public health and safety. ,

d. The recognition that, ultimately (upon failure of all other
controls), the State would be responsible for any public health

| related problems that might occur.

The belief that an undisputable surety arrangement for longe.

health." goring and maintenance would provide for public safety andterm moni

1 See, Utah Radiation Control Rule R 447-25-28.

2 " Utah Radiation Regulatory Program," p.12.

Attachment
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The Utah Radiation Technical Advisory Conunittee reviewed this position
and the consensus was to grant the exemption.

The-staff believes that, for these same reasons, Utah will continue the
exemption when it amends the existing license to add the radioactive
materials covered by the amended section 274b agreement.

Question 2: If Utah intends to exempt the licensee from the
requirements of section 61.59(a) by invoking the-

authority contained in section 61.6, is that
acceptable to the staff? If so, why? If not,
what recourse do we have if we approve the
Agreement as proposed in SECY-90-073?

lesponse:

Although there is presently a statutory requirement with respect to
ownership of land that has been used for the disposal of gection 11.e(2)
byproduct material i.e., uranium or thorium mill tallings there is no
parallel Federal statutory requirement for State or_ Federal ownership
applicable to land used for the disposal of low-level radioactive waste.

.

3 Section 274 o.(1) of the Atomic Energy Act, as amended, states:

"Inthelicensing)andregulationof.byproductmaterial,asdefined
-

insection11e.(2 of this Act, or-of any activity which results
in the production of byproduct material as so defined under an
agreement entered into pursuant to subsection b., a State shall
require--

(1) compliance with the requirements of subsection b. of~

section 83 (respecting ownership of byproduct material and
y land),..."

In such ceu, unless the Connission determines otherwise prior to ,

| terminat';n af a license, ownership of the land must be transfer % 'o
L che United States or under certain circu.nstances to a State.

Section 83(b)(1)(A) provides fn part that:

! "(b)(1)(A) The Connission shall require by rule, regulation, or
order that prior to the termination of any license which is issuet';

|- after the effective date of this section, title to the -land,
| Including any interests therein (other than land _ owned by the

United States or by a State) which is used for the disposal of. an.t'

byproduct material, as defined by section 11e,(2), pursuant to such
,

...(footnote 3 cont'd on next page)

.
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Consequently, issuance by the State of an exemption wculd not ba contrary
to federal law and therefore would be " authorized by law." As noted
in response to the first question, Utah determined the exemption was
autnorized by law, provided reasons supporting the exemption and
determined that the public health and safety was protected.

interested person, or upon its own initiative,pon application by anygrant any exemption from
10 CFR 61.6 states that the Corrission may "u

the requiremeats of the regulations in this part as it detars.ines is
authori?ed by law, will not endanger life or property or the co
defenseandsecurity,andisotherwiseinthepublicinterest."pn
Hef ther this section nor the underlying Statement of Considerations
impose or imply other restrictions on the use of this provision, such
as, for example, by placing land ownership requirements of 10 CFR 61.59(a)
beyond its reach.

Therefore, the staff concludes that the expected action to be taken by
Utab is acceptable.

With respect to recourse by NRC, if the Comission is of the opinion that
in every case land ownership by the State or Federal government is
essential to assure adequate maintenance of the site during the period of

3 (cont'd)
license shall be transferred to--

(1))theUnitedStatesor--(ii the State in which such land is located, at the
| option of such State.

unless the Comission determines prior to such termination that
; transfer of title of such land and such byproduct material is not~
:

I necessary or desirable to protect the public health, safety, or
welfare or to minimize or. eliminate danger to life or property.!

| Such determination shall be made in accordance with section 181 of
this Act. Notwithstanding any other prcvision of law or any such
determination, such property and materials shall be maintained

|
pursuant to a license issued by the Comission pursuant to section
81 of this Act in such ma M r as will protect the public health,'

safety, and the environment."

In 1981 the Comission exercised this exemption authority with respect
to the Rhode Ranch land in Texas, a former mill site, based upon health
and safety considerations. (See, 46 FR 2982, June 3, 1981 (attached)).

4 Similar provisions can be found in other parts of the Comission's
regulations. For exarple, see 10 CFR 30.11(a), 40.14(a) and 70.14(a).

i

- - _ _ . . . _ . . _ _ _ . _ . .
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institutional control, then Comissioner RemicOs recomendation that
staff should " develop recomendations for Comission action to limit the
availability of the exemption provision" should be followed.

Question 3: Is this a concern that is unique to the Utah site or could
it arise for other low-level waste f acilities? What are
the staff's views on whether this issue should be
addressed in a generic manner, before the Utah agreement
is amended?

Response:
_

Although this concern could occur for other LLW facilities, as far as
staff is aware, the concern is unique t- the Utah site. There is neither
a legal nor a health and safety basis for deferring Comission action onUtah s request for an amended section 274b agreement unless Federal or
State onwership is determined to be a compatibility matter. As noted
in the response to the second question, should staff conclude that in
every case land ownership by the State oc Federal government is essential
to assure adequate maintenance of LLW sites during the period of
institutional control, then recomendations should be developed for
Comission action. Should such changes be made by the Comission and be
identified as a matter of compatibility for the Agreement States, the
Agreement States, including Utah, will be so advised. At the present time
there is no compatibility basis for requesting the State of Utah to take
legislative action to require State ownership of the disposal site. Informal
discussions with Utah staff indicate, however, that legislative action
may be feasible. It should be noted that the transfer of ownership to
the Federal government is not presently precluded.

Question 4: Does this issue arise only in the low-level waste area or
are there other areas in our regulations where similar
exemption authority exists?

Response:

As noted in connection with our response to Question 2 (see footnote
4, supra) there are several areas in NRC regulations where.similar
exemption authority exists. Although NRC staff does not maintain
statistics on State use of this authority, our overall impression is
that exemptions are infrequently granted by the Agreement States. Staff,
in their oversight of the Agreement States, would normally find State
issued exemptions through their reviews of license files, through
discussions with cognizant State staff, and when a State requests NRC
technical assistance in reviewing a request for an exemption.

Question 5: What are the implications, if any, of permitting Agreement
States to grant exemptions from our regulations where
those regulations constitute matters of compatibility? If
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a State is permitted to grant exemptions from regulations
that the NRC has determined constitute matters of
compatibility, what limitations, if any, are there on a
State's ability to exercise this authority?

Response:

The Commission Policy Statement, " Criteria for Guidance of States and
NRC in Discontinuance of NRC Regulatory Authority and Assumption thereof
by States Through Agreement" sets out criteria for a State program to
meet to enable a Comission findgng that the proposed State program is
compatible with that of the NRC. Included in the criteria for State
Radiation Protection Standards (nos. 2-12) is the following:

" Consistent with the overall criteria here enumerated and to
accomodate special cases or circumstances, the State regulatory
authority shall be authorized in individual cases to impose
additional requirements to protect health and safety or to grant
necessary exemptipns which will not jeopardize health anTsafety."
(emphasis added)."

Agreement States satisfy this criterion usually through language in the
State enablipg legislation and impleinenting language in the State
regulations

We see no signs whatsoever that the Agreement States have or would use
their exemption aathority with any less care and due regard for the law
and the public health a'j safety than the Commission.

~ -

. .

5 48 FR 33376, July 21,1983
6

lbid., Criterion 12.

Footnote 2 to the Policy Statement notes that Suggested State
regulations and State legislation "will give content to all criteria
enunciated." Section 7.(c) of the Council of State Governments
Suggested State Radiation Control Act and Section A.3 of the Conference
of Radiation Control Program Directors, Inc. Suggested State
Regulations for Control of Radiation provide statutory and regulatory
language corresponding to the exemption authority portion of
Criterion 12.


