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*
UNITED STATES OF Ah1 ERICA

NUCLEAR REGULATORY COhihi!SSION

BEFORE THE COhihilSSION

in the hiatter of )
)

ST. JOSEPH RADIOLOGY ASSOCIATES, INC. ) Docket No. 030 00320
and ) License No. 24-05592-01

JOSEPH L. FISHER, hi.D. d.b.a )
ST. JOSEPH RADIOLOGY ASSOCIATES, INC. ) Docket No. 999 90003

and ) Non - Licensee
FISHER RADIOLOGICAL CLINIC -)

) EA 92172
(Byproduct Material License )

No. 24-05592-01) )

NRC STAFF'S RESPONSE TO .80SEPH L. FISHER'S, hi.D.
REQUEST TO SET ASIDE THE IhthiEDIATE EFFECTIVENESS

OF THE ORDER TO TRANSFER BYPRODUCT hiATERIAL
TO AUTHORIZED RECIPIENT

INTRODUCTION

On October 16, 1992, the NRC Staff (Staff) issued an Order To Transfer

Byproduct hiaterial to Authorized Recipient (Effective immediably) (Order) to Joseph

L. Fisher, hi.D.' 57 Fed. Reg. 48404 (October 23,1992). The Order required

Dr. Fisher to transfer all NRC-regulated material in Hs possession to an authorized

recipient within 45 days of the date of the Order. Order at 8. The Order provided that

.

8As set forth in the Order, the original license was issued to Dr. Fisher, as an individual,
in 1959. Order at 1. In 1959, the license was renewed under the name of Fisher Radiological
Group. Id. The license was renewed again in 1980 under the _name of St. Joseph Radiology.
Associates, Inc., the current Licensee. However, St. Joseph Radiology Associates, Inc. is no
longer a legal entity. Id.

p ,
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Dr. Fisher may submit documents within 30 days of the date of the Order that*

demonstrate that he does not have sufficient funds to complete the transfer. Id. The

Order further required that Dr. Fisher notify the NRC Region III of the transfer at least

two working days prior to the transfer. Id. at 8-9. Seven days following the transfer,

Dr. Fisher must also provide the NRC Region III with confirmation that the material hss

been transferred, a copy of the leak test performed prior to the transfer, and a copy of

the certification from the authorized recipient that the material has been received. Id.,

at 9. Dr. Fisher replied to the Order oa Octcber 22,1992. Letter to Hugh

L. Thompson, Jr. from Joseph L. Fisher, M.D., F. A.C.R., dated October 22,1992

(Letter), in the Letter. Dr. Fisher stated that he had sold the unit containing the NRC-

licensed material and that he would provide written confirmation. Id. 'Dr. Oisher also

stated that he did not .. ave the financial resources to " comply with some of your

regulations." /d. The letter concluded with a request that the Presiding Officer set aside

the immediate effectiveness of the Order so that Dr. Fisher would have more time to

" comply with all of your regulations." Id. For the reasons set forth below, Dr. Fisher's

request should be denied.

DISCUSSION
|

| A. Legal Standards for Issuing and Challengirig An Immediately Effective
_

| Order

Section 2.202 of the Commission's regulatio::s provides that the Commission may, -

upon a finding that the public health, safety, or interest so requires, make an order

.

_ .,
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immediately effective. 10 C.F.R. 6 2.202(a)(5). Furtnermore, Commission case law
i

allows the issuance of immediately effective orders in order to prevent a future risk to I

the public health and safety. Nuclear Fuel Services, Inc. and New York State Energy

Research and Development Authority (Western New York Nuclear Service Center),

CLI 81-29,14 NRC 940 (1981) (West Valley); Nuclear Engineering Company, Inc.

(Sheffield, Illinois Low-12 vel Radioactive Waste Disposal Site), CLI '/9 6,9 NRC 673 '

(1979).

Challenges to the immediate effectiveness of an order may be made pursuant to

Sect.an 2.202(c)(2)(i) of the Commission's regulations. Section 2.202(c)(2)(i) provides

that a person to whom the Commission has issued an immediately effective order may

move the presiding officer designated in the proceeding to set aside the immediate

effectiveness of the order on the ground tnat the order, including the need for immediate

effectiveness, is not based on adequate evidence, but rather on mere suspicion, unfounded

allegations, or error. Id. Adequate evidence, as defined by the Commission, is found

when " facts and circumstances within the NRC staff's knowledge, or concerning which

it has reasonably trustworthy information, are sufficient to warrant a person of reasonable

caution to believe that the charges specified in the order are true and that the order is

necessary to protect the public health, saf-ty, or interest." "Revistortr to Procedures To

issue Orders: Challenges to Orders 7 hat Are Made immediately Efective," 57 Fed.

Reg 20194,20196 (May 12,1992). The motion to set aside the immediate effectiveness

of an order must state with particularity the reason why the order is not based on

adequate evidence and must be accompanied by affidavits or other evidence relied on.

c ,

.
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10 C.F.R. I 2.202(c)(2)(i). The Staff's response must present adequate evidence,

supporting both the order and the decision to make the order immediately effective. Id.

B. Dr. Fisher's Request Does Not Meet the Requirements of Section 2 202(c)(2)(i)
of the Cornmission's Regulations

Dr. Fisher's request that the immediate effectiveness of the Order be set aside

should be denied because he has failed to comply with the Commission's regulation

regarding challenges to the immediate effectiveness of orders. Sce,

10 C.F.R. { 2.202(c)(2)(i). Dr. Fisher's request is not in the form of a motion, as is

required by the regulation. See, Id. Dr. Fisher also failed to accompany his request with

affidavits or other evidence relied on to support his request. Furthermore, Dr. Fisher

dca not claim or show that the Order was based on mere suspicion, unfounded

allegations or error. He simply requests that the immediate effectiveness of the Order

be set aside so that he could have more time to comply with the order.2 Dr. Fisher's

request should, accordingly, be denied.

C. The Staff's Order and the Reasons for Its Immediate Effectiveness Are
Based On Adequate Evidence

Both The Staff's Order and the reasons for its immediate effectiveness are based

on adequate evidence and are not based on mere suspicion, unfounded allegations, or

error. Dr. Fisher is currently in possession of 600 curies of Cobalt-60 contained in a

2Dr. Fisher specifically requests more time in which to comply with the Commission's
regulations. Letter at 1. The Staffis assuming that Dr. Fisiier meant that he was requesting
more time to comply with the provisions of the Order.

..
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Picker Co:poration Tele:herapy unit (unit). Affidavit of Patricia A. Santiago (Attached.

hereto as Attachment 1) Affidavit at 14 . Cobalt 60 could pose a serious risk to the

public health and safety ifit were released into the environment. Affidavit at 114,11.

The Staff has adequate evidence to believe that if the unit containing the byproduct

material is not expeditiously transferred to an authorized recipient, there is a risk that the

byproduct material will be released.

The facts which form the basis of the Staff's belief that the Order should be

immediately effective are set forth in the Order. Specifically, Dr. Fisher is not licensed

by the Commission euher to possess or use the byproduct material in the unit.

Accordingly, there are no license conditions applicable to Dr. Fisher of t.'- type

ordinarily used to assure that proper safety requirements are followed. Affidavit at i 7.

Furthermore, Dr. Fisher has demonstrated that, in the past, he had nd maintained the

proper security of the unit. For example, the key to the locked room where the unit was

kept had been lost. Affidavit at 15. Dr, Fisher, on advice from the Staff, changed the

lock on the door and is now in possession of the new key. Id. Also, the key to the

console on the unit which would expose the source has been lost. Id. If this key were

to be found by an untrained individual, and that individual gained entrance to the room

where the unit is kept, an accidental dose from the byproduct material could occur.

Affidavit at i 11.

Furthermore, the Staff has adequate evidence to oelieve that in the future,

Dr. Fisher would be either unwilling or unable to maintain proper control over the unit.

Dr. Fisher is already in violation of the Commission's regulations by possessing

.

O
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byproduct rnaterial without a license. A Notice of Violation (NOV) was issued to.

.

Dr. Fisher on May 18.1992. Dr. Fisher was the original licenset and is the Radiation

Safety Officer for the succes'sor Licensee. Affidavit at i 6. The Licensee is in violation

of section 30.36 of the Commission's regulations by failing to notify the Staff that it has

terminated licensed activities. Affidavit at 18.

Dr. Fisher's responses to Staff letters and to the NOV regarding the possession

and convol of the byproduct inaterial indicate that Dr. Fisher is unwilling to comply with

NRC requirements, For example, Dr. Fisher made argumcots which are without merit

regarding whether he is in possssion of the byproduct material. Affidavit at 116,9.

Although the Licensee is no longer a negal entity, the byproduct material is in fact s'.ored

at Dr. Fisher's medical facility on premises under his control. Affidavit at 1' 6, 8.

There is also an immediate risk that Dr. Fisher will be unable to rrsintain proper

control over the unit. Dr. Fisher claimed that he was unable to pay for the removal of

the byproduct material due to his poor Snancial condition. Affidavit at i 10. If

Dr. Fisher becomes insolvent or closes his office, there is the possibility that the

byproduct material would not be under proper control. Id. If Dr. Fisher ceases to

maintain physical control of the byproduct material, an individual who is unaware of the

hazardous nature of the material may dispose of this material improperly, risking

exposure to the public. See Affidavit a: 111. An individual may also find and dismantle

the unit, thereby exposing him or herself and any person nearby to the byproduct

ma'erial. Affidavit at i 11. Based on the at>ove, the Staff had adequate evidence to

.

|
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determine that an immediate risk to the public health, safety, and interest exists. See.

Affidavit of James Lieberman (Attached heruo as Attachment 2), Accordingly, the

immediate effectiveness of the Order should be upheld.

CONCLUSION

For the reasons stated above, Dr. Fisher's request to set aside the immediate

effectiveness of the Order should be denied.

Respectfully submi:ted,

v, . .

T M 9- M 1
Janice E. Moore
Deputy Assistant General Counsel for
Advanced Reactors and Special
Proceedings

Dated at Rockville, MD
this 2nd Day of November,1992

.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

11EFORE THE COMMISSION

In the Matter of )
)

ST. JOQH RADIOLOGY ) Decket No. 030-00320
ASSOCIATES, INC. and ) License No. 24-05592-01
JOSEPH L. FIS%d, M.D. d.b.a )
ST. JOSEPH RADIOLOGY ASSOCIATES, ) Docket No. 999-90003
INC. and FISHER RADIOLOGICAL CLINIC ) Non - Liccasee

)
(Byproduct Material License ) EA 92-172
No. 24-05592-01) )

AFFIDAVIT OF PATRICIA A. SANTIAGO

Patricia A. San;iago, first being duly sworn, depores and states:

1 My name is Patricia A. Samiago. I am employed by the U.S. Nuclear

| Regulatory Commission (NRC) as a health physicist in the Division of Industrial and

Medical Nuclear Safety, Office of Nuclear Material Safety and Safeguards (NMSS). I

am currently on a rotational assignment performing the duties of an enforcement specialist

in the Office of Enforcement (OE). A statement of my professional qualifications is

attached hereto as Exhibit A.

2. In perfooning my duties as Enforcement Specialist, I am assigned the

responsibility of preparing ard coordintting enforcement actions rM was assigned to --

assist the Director, OE, in developing the Order To Transfer Byproduct Material to

Authorized Recipient (Effective Immediately) (Order) issued to St. Joseph Radiology

Associates, Inc. and Joseph L. Fisher, M.D., d.b.a St. Joseph Radiology Associates,

.

4
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Inc. and Fisher Radiological Clinic on October 16,1992. Order To Transfer Byproduct
'

Material to Authorized Recipient (Effective immediately), dated October 16, 1992 .

(Attachci hereto as Exhibit B). !

3. The purpose of my affidavit is to describe the circumstances surrounding

the issuance of the Order, the potential safety concern of these circumstances, and why

the public health, safety, and interest require that Dr. Fisher dispose of the byproduct

material properly and immediately.

4. The oyproduct material in Dr. Fisher's possession is approximately 600

curies of cobalt-60 contained in a Picker Ccmoration teletherapy unit. Cobalt 60 is a

high energy gamma emitter and a source of this magmtede is capable of presenting a

lethal dose to an individual if the unit is improperly used.

5. The console key necessary to operate the unit console is, according to Dr.

Fisher, lost. If the console key is lost, there is a risk that the unit could be improperly

2 sed if an untrained person finds the console key and improperly uses the unit. Also, the

key to the door of the room where the unit is stored was lost. Dr. Fisher, after

I persuasicq by the regional staff, did have the lock changed and now has a key to the door
t-

of the room storing the byproduct material. Dr. Fisher indicated to the NRC regional

staff during the August,1992 inspection and in a telephone conversation that he neither
|

| used nor intended to use the byproduct material.
|

6. Dr. Fisher, in a letter dated M<., 27, 1992, informed the NRC that the.

j- material belony to St. Joseph Radiology Associates, Inc. which is now defunct and is

no longer a legal entity. Further, Dr. Fisher stated that he does not possess the material.

.
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Letter from Joseph L. Fisher, M.D., F. A.C.R., to John A. Grobe, dated May 27,1992
.

(Attached hereto as Exhibit C). Dr. Fisher seeks to convince the NRC that he has no

responsibility for the b; product material. Ilowever, the byproduct material is located in

the suite of offices rented by Dr. Fisher. Dr. Fisher was the radiation safety officer for

St. Joseph Radiology Associates, Inc. Materials License Amendment No.14, E sket

No. 030 00320 (Attached hereto as Exhibit D). Morcever, the license was first issued

to Dr. Phher. Dr. Fisher had the license transferred to St. Joseph Radiology Associates,

Inc. Dr. Fisher submitted amendment requests, signed NRC Form 313 applications,

NRC Form 314, and sent checks signed by him for the St. Joseph Radiology Associates,

Inc., license. Dr. r her's office is at the same location and has the same telephone

number as St. Joseph Radiology Associates, Inc. Dr. Fisher is and has been the person

responsible for the byproduct material license issued to St. Joseph Radiology Associates,

Inc.
I

7. The byproduct materia' possessed by Dr. Fisher is not licensed; therefore,

no legally binding requirements are in place to assure proper safety requ!rements will be

followed. A license is required for passession of byproduct material in accordance with

10 CFR 30.3.

8. St. Joseph Radiology Associates, Inc. did not pay the 1991 annual licensing

fees required by 10 CFR Part 171. St. Joseph Radiology Associates, Inc. did not

- properly transfer or dispose of the byproduct teaterial authorized on NRC License No.

24-055?2-01 when it ceased to be a legal entity. St. Joseph Radiology Associates, Inc.

,

.

| --
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did not r.otify the NRC, in accordance with 10 CFR 30.34(b),10 CFR 30.34(h) and/or
4

10 CFR 30.36(b), when it ceased to exist, essentially abandoning the byproduct material.
r
'

9. The NRC regional Staff repeatedly discussed control and security of the

'

byproduct material with Dr. Fisher to assure that he would maintain control of the

byproduct material. Letter from Charles E. Norelius to Joseph L. Fisher, M.D., dated !

July 10,1992 (Attached hereto as Exhibit E). liowever, he continually advised the 9aff
,

that the material did not belong to him nor did he possess the byproduct material. During

the August,1992 inspection, Dr. Fisher indicated that Dr. Stevens at lleartland Ifospital

wanted the byproduct matetial; however, subsequently an NRC inspector found to the

contrary that Dr. Stevens stated to the inspector that the hospital had no use for the

byproduct material and in fact was planning for the removal of its own teletherapy unit

and so advised Dr. Fisher. Memorandum from Ilarbara llamrick to Gary Shear
I

(Attached hereto as Exhibit F).

10. The NRC Stc.ff became partkularly concerned when Dr. Fisher informed

the Staff that he had no funds to pay for a license. Letter from Joseph L. Fisher, M.D.

to Charles Norelius, dated July 15,1992 (Attached hereto as Exhibit G), This raises a

question concerning whether there are funds available to Dr. Fisher to dispose of the
'

byproduct material. If Dr. Fisher either is insolvent, closes his office, or is unable, for

some other reason, to finance the cost of proper disposal, then there is a likelihood that

the single present control of the byproduct material, which is solely Dr. Fisher

ma'ntainiag the key to the room storing the byproduct material, would no longer be_

available and no control of the material would result.

I .

|
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11. For example, if the byproduct material were transferred to a salvage dealer
,

s melted, it would create a significant contamination and exposure problem to the ,

public. Funher, if an untrained inoividual finds the key for the console and necesses the ;

unit and operates it (or simply tries to take it apart for curiosity purposes), it could

present that individual or any individual nearby with a sigrJficant dose far in excess of

those oermitted under 10 CFR Fart 20 or a fatal dose. Finally, any tampering with the

unit ma affect the shielding and create unwanted levels of radiation.

12. Based on the circumstar'ces discussed above, it is in the public interest for

iDr. Fisher to properly and orderly remove the byproduct material without waiting any

additional length of time. The byproduct material is extremely hazardous, any lack of

'
over.ilght could pose an immediate safety threat to the public, and the byproduct material

must be removed as soon as pos.ible versus waiting ior the completion of a hearing, if i

one is requested; thus, an immediately effectise order is required for this situation.

13. The matters stated above are true and correct to the best of my knowledge,

information and belief.

|
'

. , &Ithb/ablt
Patricia A Efantifgo ()

,

Subscribed and sworn to before
me this 2nd day of November,1992

/ ,..acataaC 4 Wl&:<tuL
Notary Public

My commission expires: AJ//!7 5.

.

.
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Statement of Professional Qualifications for Patricia A. Santiago

Current Titles and Business Address:*

Enforcement Specialist (Rotational Assignment, July 1992 to
present), office of Enforcement

Health Physicist, (July 1991 to present), Office of Nuclear
Materials Safety and Safeguards

U. S. Nuclear Regulatory Commission
Mail Stop 7HS
Washington, D. C. 20555 '

Experience: Chief, Health Physics, Safety Office, U..S. Army
Materiel Command (AMC), Department of Army,
Alexandria, VA, January 1984 to June 1991.

Health Physicist, Safety Office, U. S. Army
Communications-Electronics Command, U.,S. Army
Materiel Command, Department of Army,-Ft.
Monmouth, NJ, July 1981 to December 1983.

Consultant (Part time), Porter Consultants, Inc.,
Argyle, PA., April 1984 to December 1983.

Supervisor, Radioacti'sa Materials, Bureau of Radiation
Protection, Department of Environmental Protection,

,

State of New Jersey, June 1980 to July 1981.

Radiation Physicist, Bureau of Radiation
Protection, Department of Environmental Protection,
Stato of New Jersey, January 1980 to June 1980.

Nuclear Padicine Technologist, St. Peter's Medical
Center, Now Brunswick, NJ, January 1979 to January
1980.

Nuclear Medicine Technologist, Jersey Shore Medical
'

Center, Neptune, NJ, May 1976 to January 1979.

Edusation: Rutgers University, New Brunswick, N. J., (1976-
1983) 40 graduate credits in Radiation Physics,
Radiation Biology, Radiation Chemistry, Internal
Dosimetry, Radiation Instrumentation, Nuclear
Engineering.

John F. Kennedy School of Nuclear Medicine,
Edison, N.J. Nuclear Medicine Technologist
Certificate.

Monmouth Collegt, W. Long Branch, N.J., (1971-
1975) B.S. Biology.

.

.
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Statement of Professional Qualifications for Patricia A. Santiago i

(continued)
.

Traininat N1.C , Ergfagt Manaccrs Accuisition, (40 hr), 1991. ,

AMC, Total Oualiiv Manacement for Manaaers, (40
hr), 991; (24 hr), 1989, i

AMC, Flaa Officer Nuclear Accident Courga, (16
hr), 1990. *

AMC, Personnel Manacement, (40 hr), 1988.
Army,Eg_ecutive Environmental and Hazardous
Materinis Seminar, (26 hr), 1987.

OPM, Personnel Mananer, tot for the Executive, (80
hr), 1986.

doe, QQI_Rggulations for Radioactive Materials,
(40 hr), lo85.

AMC, Depleted Uranium Safety, (40 hr), 1984.
Brookhaven National Lab, Advanced Health Physics

Problems, (80 hr) , 1983.
OSHA, Nonionizina Safety, (80 nr), 1982.
Oak Ridge Associated University (ORAU), Personnel

Dosimetrv, (40 hr), 1982.
ORAU, Internel_Q2simetry, (40 hr), 1982.
FEMA, Emerot. icy Response for Nuclear Stations, (80
hr), 1981.

NJ State, Emeraency Rasp.pnag, (40 hr), 1980.
DuPont, Quality Control.in Radicarachic

Procedures, (80 hr), 1980.
Society of Nuclear Medicine, quality Contr i in
Nuclear Medicine, (12 hr) 1979.

.
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Docket No. 030-00320
License No. 26-0559201
Non-Licensee
Docket No. 999-90003
EA 92-172

St. Joueph Radiology Associates, Inc.
and

Joseph L. Fisher, M.D.

d.b.a St. Joseph Radiology Associades, Inc.
and Fisher Radiological Clinic

702 Jules Street
St. Joseph, Missouri 64501

Dear Dr. Fisher:

SUBJECT:
ORDER TO TRANSFER BYPRODUCT MATERIAL TO AN AUTHORIZED
RECIPIENT (EFFECTIVE IMMEDIATELY)

The e.nclosed Order, which is immediately effective, is beingissued to require you to transfer byproduct material
(approximately 600 curies of cobalt-60) in your possession to an
authorized recipient within 45 days. The Order also provides
that 1) prior to transfer, you continue to' maintain safe control
over the byproduct material by maintaining it in locked storage,2) no use of the by product material is authorized, and 3) you
notify NRC before the transfer and after the byproduct materialis transferred. (ou must also confirm in writing that you have
completed the transfer of material to an authorized recipient.
Once the transfer of material has been confirmed, NRC will
terminate License No. 24-05592-01 and will inform you in writing.
You are required to abide by the applicable provisions of 10 CFR
Part 20 while you maintain N.'C-regulated material !.a locked
storage. Your possessicn of the byproduct material without a
license continues to be a violation of the Atomic Energy Act of.954, as amended, and the Commission's regulations. You are! hereby put on notice that use of the radioactive material in your
control will constitute a willful violation of the Atomic EnergyAct and aay subject you to civil and criminal sanctions.

This Order is being issued to you since you are in possession of
| substantial quantities of cobalt-60 without a license. The!

dissolution of the corporation, St. Joseph Radiology Associates,; Inc., does not obviate the requirement that you take immediate
-

! action to transfer the byproduct material in your possession toan authorized recipient. While St. Joseph's Radiology
Associates, Inc. and Fisher Radiological Clinic may also be
individually and jointly responsible for meeting NRC

'
.

.
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St. Joseph Radiology -2-
!Associates, Inc. ;

*

1

requirements, that does not relieve you of your obligation to
transfer the byproduct material at 702 Jules Street to an
authorized recipient.

If you do not complete the transfer of the byproduct material in
your possession to an authorized recipient within 45 days as
directed by the enclosed Order, consideration will be given to
issuance of a civil penalty for each day of your continued
pessession in an amount not to exceed $100,000 in accordance
with the Atomic Energy Act. In addition, the matter might then
be referred to Department of Justice for consideration of j
criminal prosecution or for other action. If you do not believe '

you have sufficient funds to pay for the transfer, the order
;describes the informat!.on necessary to support such a claim. '

However, unless the or er is relaxed in writing, you must cocply
with it.

Please contact William Axelson Deputy Director, Division of
Radiation Safety and Safeguards, Region III, to discuss your
plans for complying with this Order. He can be reached at
(708) 790-5631. Questions concerning this Order may also be
addressed to Mr. James Lieberman, Director, Office of
Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,"
a copy of this letter and the enclosure will be placed in the
NRC's Public Document Room.

Sincerely,

/
tg .. Thom on, r.

De ty Exec iv rector for
Nuclear Materia Safety, Safeguards

and Operations Support

Enclosure: Order to Transfer Dyproduct
Material to an Authorized Recipient

cc w/ enclosure:
St. Joseph' Radiology Associates, Inc.
702 Jules Street
St. Joseph, Missouri 64501

Fisher Radiological Clinic
702 Jules Street
St. Joseph, Missouri 64501

State of Missouri
,

.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION ;

.

In the Matter of )
)

ST. JOSEPH RADI'..,0GY ) Docket No.030-00320
ASSOCIATES, INC., AND ) Lic. No.24-05592-01

JOSEPH L. FISHER, M.D. )
d.b.a. ST. JOSEPH RADIOLOGY ) Docket No. 999-90003
ASSOCIATES, INC., AND ) Non - Licensee
FISHER RADIOLOGICAL CLINIC ) EA 92-172

ORDER TO TRANSFER BYPRODUCT MATERIAL TO AUTHORIZED RECIPIENT
(EFFECTIVE IMMEDIATELY)

I

.

St. Joseph Radiology Associates, Inc. (Licensee) is the holder of

Byproduct Material License No. 24-05592-01 issued by the Nuclear

Regulatory Commission (NRC or Commission) pursuant to 10 CFR

Parts 30 and 35. The license, as amended July 20, 1990, based on

a June 27, 1990 letter, under the letterhead of Fisher

Radiological Clinic, sign *d by Dr. Joseph L. Fisher, M.D.,

authorized the posnession and storage of up to 3000 curies of

cobalt-60, as a sealed source model designation Picker Corp.
P3801A (byproduct material). The license was originally issued

un August 11, 1959, to Dr. Fisher. On August 21, 1969 the

license was renewed under the name of Fisher Radiological G::oup.

On January 31, 1980, the license was renewed under the name of

St. Joseph Radiology Associates, Inc. The license is due to

expire on July 31, 1993. However, the NRC was informed by

Dr. Fisher, who was listed as the Licensee'~ Radiation Safety

Officer (RSO), that St. Joseph Radiology Associates, Inc. is

defunct and no longer exists as a legal entity. Since the
.

.
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dissolution of the Liccnoco, the byproduct material has remained.

in the possession of Dr. Fisher. Dr. Fisher does not have a
license for possession of the byproduct material.

II

Dr. Fisher retains control over the byproduct material (which at
present is approximately 6QO curies of cobalt-60 as a sealed

source contained in a Picker Corporation Model 6202 (V/3000)

teletherapy unit) located at 702 Jules Street, St. Joseph,
Missouri, the licensed location of use since the issuance of the

license.

During the week of June 16, 1993, the NRC contacted Dr. Fisher to

deGermine the status of the byproduct material, and whether or
not an inspection was warranted. The NRC learned that Dr. Fisher

intended to divest himself of the byproduct material.

On March 6, 1992, the NRC again contacted Dr. Fisher to determine

the status of the byproduct materia) Dr. Fisher informed the.

NRC that the Licensen had dissolved, and that the byproduct

material was still 1.n storage and appropriately secured at 702

Jules Street, St. Joseph, Missouri. Dr. Fisher also informed the-

NRC that the Licensee had no funds to dispese of the byproduct

material, and that he had not made plans to dispose of it.

.

.'

,_. '
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On March 17, 1992, the NRC again contacted Dr. Fisher to verify,

the status of the Licensee, and obtain information about the

parties responsible for the disposition of the byproduct
material. Dr. Fisher confirmed that the Licensee had dissolved,
but rafused to give the NRC information as to how to contact the

other former corporate owners.

On May 18, 1992, the NRC issued a Notice of Violation (Notice) to

Dr. Fisher pursuant to 10 CFR 30.3 for possession of byproduct
materjil without a license. Dr. Fisher responded to the Notice

on May 27, 1992, stating that he did not possess the byproduct
material, and that it belonged to the Licensee. However, he

stated again in the letter that the Licensee was defunct.

Dr. Fisher also stated that the byproduct material was in a

locked room in the building where he practices medicine and

requested information regarding the cost of a byproduct material
license.

On July 10, 1992, the NRC wrote to Dr. Fisher requesting further
information in response to the Notice. The NRC explained, in

this correspondence, the difference between possessing and owning
byproduct material. In addition, the NRC provided Dr. Fisher

with information regarding the cost of obtaining a byproduct
material license for the byproduct material in his possession.

|

*
,

I

.
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Dr. Fisher responded on July 15, 1992, stating that the byproduct,

material was not stored on his property, that the property was

owned by a building corporation, and that he simply rented space
in the building where the byproduct material was located.

Dr. Fisher also stated he did not have the funds to obts:.n a
byproduct material license.

On August 5, 1992, the NRC contacted Dr. Fisher by telephone to

discuss the control and security of the byproduct material.

k Dr. Fisher initially denied that he controlled the byproduct
material. Dr. Fisher stated that he was unsure if he had a key,
and he did not know who else might have the key, to the door of

tie room where the byproduct material was located. Dr. Fisher
5stated he would obtain the services of a locksmith to change the

lock on that door, and agreed to supervise the locksmith while

the byproduct material was accessible. Dr. Fisher also stated he

would maintain control over the new key. Dr. Fisher stated thae.

he neither used nor intended to use the byproduct material, but

was reluctant to expend the funds to properly dispose of or

transfer the byproduct material.

On August 12, 19 9 x. , the NEO conducted an onsite inspection of

Dr. Fisher's facility at 702 Jules Street. The inspectors

verified that the described teletherapy unit containing byproduct

material is located in a medical office suite occupied and

controlled by Dr. Fisher.- The inspectors determined by

.

.
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observation that Dr. Fisher had the lock to the teletherapy unit-

room door changed and had the kcy in his possession. The

byproduct material was secured in a locked room and the unit

could not be operated without the control console key, which
appears to be lost. The last known use of the console wa.s in

s

April 1990. An identification tag on the unit identified the

byproduct material as 2761 e2 ries of cobalt-60 on February 1,
1981, AMS Serial No. 2406.

Dr. Fisher stated to the inspectors that he had contacted a

vendor regarding removal of the unit and that he could not afford

the estimated cost. Dr. Fisher also stated that he had contacted
Dr. Stevens at Heartland Hospital in St. Joseph, Missouri, to
inquire if the hospital wanted the unit. Dr. Fisher stated that

Heartland Hospital may be interested in acquiring his unit as a

backup unit, and that a hospital board was to make the final

decision in September. After the inspection, the NRC contacted

Dr. Stevens who stated that, contrary to Dr. Fisher's

representation to the NRC, he told Dr. Fisher that the hospital
did not want the unit. Dr. Stevens stated that the hospital was

planning for the removal of its own teletherapy unit.

III

Dr. Fisher remains in possession of NRC-regulated radioactive

material without a license. This is prohibited by section 81 of
.

,
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tt.e Atomic Energy ..cc of 1954, as amended, and by 10 CFR 30.3,

s'
which state that, except for persons ex "p. as provi'ed in 10 CFR

-

j@ trts 30 and ts, no person shal? posser7 or use byproducts

'l except as authorized in a specific or general NRC>

-4)## ^
:e. Furthermore, the licensee, through Dr. Fisher also has

-.

#"T j,ed the requirements of 10 CFR 30.36 which requires, in

notification to the NRC when the licensee decidet to.;

,

teru.nats all activities involving materials authorizcd under a

license. The licensee, through Dr. Fisher, also has apparentl~

violated 10 CFR 30.9 by providing inaccurate or incomplete

information concerning the cont +1 and perz.; .lon of the

licensee's material.

G! 1 these c>rcumstances and since Dr. Fisher stated he did not

use or inte 1 to use the byproduct material, it would not be

appropriate to license his possession of the byproduct raatarial,

aere he to apply for a license.

Dr. Fisher's possession of material without a license as
L

documented in the May 18, 1992 Notice of Violation, and his

unwillingness to trnnsfer the byproduct material in his

nossession to an authorized recipient, demonstrate a disregard

tor NRC requirements. Given those failures and the circumstances,

surrounding his possession of the byproduct material and his

communications with the NRC, including his alleged acility to pay

for the proper transfer and disposal of the byproduct material,

,

e

M
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and the unknown whereabouts of the console key that could expose*

the source, I lack the requisite reasonable assurance that the

health and safety of the public will be protected while

Dr. Fisher remains in possession of the radioactive material.

Therefore, the NRC has determined that public health and safety

regt re that the byproduct material be properly transferred to an

authorized recipient for disposal or licensable use, and that the

license should be terminated. Furthermore, pursuant to 10 CFR

2.202, I find that the significance of the Violation and conduct

of Dr. Fisher described above is such that the public, health,

safety, and interest require that this order be immediately

effective.

IV

Accordingly, pursuant to sections 81, 161b, 1611, 161o, 132-and

186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202 and 10 CFR P3rts 30 and

35, IT IS HEREBY ORDERED, THAT:

i A. Dr. Fisher continue to maintain safe control over the

byproduct material in his possession,.by keeping the

material in-locked storage and limiting any access to the

material to himself. Nu use of the byproduct material is

authorized;

.

v
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* - B. Dr. Fisher transfer all NRC-regulated material (all cobalt-

60 and any depleted uranium in the source head) in his

possession to an authorized recipient within 45 days of this
Order. If Dr. Fisher bel. eves he does et have sufficient

funds to complete the transfer, he must provide, within 30

days of this order, evidence supporting such a claim by
submitting to the Director, Office of Enforcement, U.S.

.

_

Nuclear Regulatory Commission, Washington, D.C. 20555, 1) an

estimate of the cost of the transfer and the basis for the
e st ilaa te , including the license nuraber and identity of the

person who would perform the transfer, 2) written statements

from at least two banks stating that Dr. Fisher could not

qualify for a loan to pay for the tranrJer, 3) conies of,

Federal ines.:?e tax returns for the years ending 1991, 1990,

and 1989 for Dr. Fist.er, St. Joseph Radiology Associates,

Inc., and Fisher Radi logical Clinic., 4) copias of profit

and loss statements from St. Joseph Radiology Associates,

Inc. and Fisher Radiological Olinic for those same years; ^

and 5) the names and addressee of all former and current

officers, partners, and stockholders of Dr. Fisher,1St.

Joseph Radiology Associates, Inc., and Fisher Radiological
?f Clinic;

C. Dr. Fisher notify NRC Region III at least two working days

prior to the dateoof the transfer so that NRC may,-if it-

.

I
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elects, observe the transfer of this material to an

authorized recipient;

D. Dr. Fisher, within seven days following the completion of

the transfer, shall provide to the Regional Administrator,

Region III: 1) confirmetion in writing (NRC For:r 314)'that

the radioactive material has been transferred, 2) a copy of

the leak rate test performed prior to the transfer, and 3) a

copy of the certification from the authorized recipient that

the material has been received.

The Regional Administrator, Region III, may, in writing, relax or

rescind any of the above conditions, upon demonstration by

Dr. Fieher, of good cause.

V

In accor 'ance with 10 CFR 2. 202, Dr. Fisher must, and any other

person adversely affected by this Order may, submit an answer to

this order, and may request a hearing on this order, within 20

days of the date of this order. Unless.the answer-consents to

this Order, the-answer shall, in writing and undet oath or

affirmation, specifically admit or deny each allegation or charge

made in the Order and set forth the matters of fact and law on

which Dr. Fisher or other person adverselv affected relies and

the reasons why the order should not have been issued. Any
.

.
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answer or request for a hearing shall be submitted to the

Secretary, U.S. Nuclear Regulatory Commission, ATTN: Chief.
Docketing and Service section, Washington, D.C. 20555. Copies

also shall be sent to the Director, Office of Enforcement, U.S.

Nuclear Regulatory Commission, Washington, D.C.- 20555, to the

Assistant General Counsel for Hearings and Enforcement at the

same address, to the Regional Administrator, NRC Region III, 799

Roosevelt Road, Glen Ellyn, Illinois 60137, and to Dr. Fisher if

the answer or hearing request is by a person other than

Cr. Fisher. If a person other than Dr. Fisher requests a

hearing, that person shall set forth with particularity the

manner in which his interest is adversely affected by this Order

and shall address the criteria set forth in 10 CFR 2.724(d).

If a hearing is requested by Dr. Fisher nr a person whose ,

interest is adversely affected, the Commission will issue an

order designating the time and place of any hearing. If a

hehring is held, L.a issue to be considered at such hearing shall
.

be whether this Order should be sustained.

L Pursuant to 10 CFR 2. 202 (c) (2) (1) , 57 FR 20194 (May 12,1992)

Dr. Fisher, or any other person adversely af fe :ted by this Order,

may, in addition to demanding a hearing, at the time the answer

is filed or' sooner, movc the presiding officer to set aside the

immediate effecLiveness of the Order on the ground that the

Order, including the need for immediate effectiveness, is not ;

.

I
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based on adequate evidence. but on more suspicion, unfounded

allegations, or error.

(

In the absence of any request for hearing, the provisions

specified in Section IV above shall be final 20 days from the

date of this order without further erder or procaedings. AN

ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE

EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COriMISSION

/ L Y
Hyg I. . Thompso J,

D&pdty Executi eDr tor for
Nuclear Materials fety, Safeguards, ,

',

and Operations Support

Dated at Rockville, Maryland
this [(14Lday of October 1992

b

-

t

*
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EXHIBIT r.

.

'

FISHER RADIOLOGICAL CLINIC
-

702 Jules Street Saint Joseph. Missoun 64501M' 27, 1992

Mr. John A. Grobe, Chief
Nuclear Material Safety Branch
799 Roosevelt Road
Glen Ellyn, Illinois 60137

Dear Mr. Grobe: *

I believe there was one misconception in the telephone conversations
March 6 and 17, 1992 for I do not possess the cobalt 60 unit which
belongs to the St. Joseph Radiology Associates, Inc., now defunct.

The cobalt unit is storei in a locked room in the building where I
practice.

In your letter where you state "If you vill obtain a license, ' you
do not state the cost for obtaining such a license.

I am not sure how I would go about obtaining possession of this
cobalt unit which still belongs to St. Jose 9h Radiology Associates, INc.

If you will tell me how much the license will be I.might instigate
an inquiry as to how the cobalt unit could be transferred to me.

Since I am nearly 80 years old and do not practice as actively as
in prior years, I wonder if such an invesc~ent would be practical.
Your response to these queries vill be appreciated.

Sincerely,

| y(9.1
, /

Let
Joseph L. Fisher, M. D.,F.A.C.R.

'JLFrald

RECEIVED.

MAY 'd 9 W91.

* 48 w y
. ,
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! MATERIALS LICENSE Amendment No,' 14.
. ,

I I Pursuant to the Atomic Energy A,i of 195*. as amended the Energy Reorgantastion Act of 1974 (Pubhe La. 93 4.4 Al. and Tiile 10.,
g Code of Federal Regulations. Chapter 1. Parts 30,31,32,33.14,35,40 and 70. and in rebanse un statementi and representattorn

' g heretofore mode by the 1:cenut, a lwenu :s hereby issued authonung the lxenue to reserve. acquite. pausi.and transfer hyproduct;
I source, and special nuclear matenal deugnated below, to u.e such mitenal for the purpose (s) and at the plaseto designated below. so
I dehver or transfes such material to persons authortsed to receive at en enordarwe with the teaulations of the appheeble Paritil Ths
I heenw shall be deemed to contain the conditions specified in Sestion 1t53 of the Alonw. Energy Act of 1954. as amended. and n

| subject to all appikable rules, regulations and orders of the Nuslear Regulatory Commisuon no. or hereafie: in elfest and tu an>
g conditions specified below
tg_.-._._._... .. . . _ . . _ _ . . . . ._

bi enwe
i Iti accordance with application dated
| January 14, 1985

I-
g St. Joseph Radiology Associates, Inc. 3. b enu number 24-05592-01 is amended in
g its entirety to read as follows:
I L_ . . .g y .

I 702 Jules Street 4 Espiratian date July 31, 1993

||
St. Joseph, MD 64501 5 Dodei or

~ ~~ ~~~~''~~

g Refereine No. 030-00320
R; 6 Byproduct suun e. and/or 7 Chemwai and/or physNal B. Maxtmum amount that !Nensee
Il special nustear matenal form may possess at any one time

| snder this twenu

8 A. Cobalt-60 A. Sealed sources. A. 3000 curies
| roodel. design 6 tion per source
g Picker Corp. P3801A
I
N 9. Authorized Use - -

-

4 ;..
N Medical use as described in 10 CFR 35.'600, in a Picker Corp. Model 6202 (V/3000)
[i

A.
teletherapy unit. :

*
,

8q! ~~ CONDITIONS
l

d

4 .10. l.ocation of use: St. Josep'h Radiology Associates
I 702'Jules Street
f St. Joseph, HQ,

a
,

:,. c.,
g 11. Radiation Safety Officer: Joseph I.. Fisher,i.D.
E

4 12. A. Authorized users: Joseph Fisher, M.D. or Philip Accuff, M.D.
i I

| B. Teletherapy Physicist: Walter J. Kopecky, Ph.D.
I
g 13. Pursuant to 10 CFR Part 40, " Domestic 1.ictrnsing of Source Material", the licensee
g is authorized to possess, use, transfer, and import up to 999 kilograms or uranium
I containteo as shielding material in the teletherapy units at thorized by this license,i

.

|l

| |
L I -

! . I
'

I
I

'

I
4
i

I 9
g 8912050377 000727 0
g( REQ 3 LIC30 I '

24-055V2-01 PDR
g

w .... ..-s.,m m.sr ..m m v.............. ... ,
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July 10, 1992

Joseph L. Fisher, M.D. Non-Licenrec
702 Jules Street Docket No. 999-90003
St. Joseph, MO 64501

Dear Dr. Fisher:

SU BJECT: SECOND REQUEST FOR RESPONSE TO NOTICE OF VIOLATION
DATED MAY 18, 1992 *

This acknowledges receipt of your letter dated May 27, 1992 in
response to our letter dated May 10, 1992, transmitting a Notice
of Violation (Notice).

.

Although it is your contention that the cobalt-50 cource
contained in the tcJotherapy unit reforcriccd in the Notico is
owned by St. Jo-^ph Radiology Annociaten, inc , the Notice was
transmitted to you becauno the r.ource and unit arc located oh
vour property and you maintain control over the accurity of them.
,: is important to note that the NRC maken a dintinction between
v.ning byproduct natoria) and pocconcing byproduct tatorial. .The
NitC requires that o epoci fic 3 J conco bu $nuuod and maf.ntained for
the possession of tne type and quantity of byproduct natorial
which you are currently ctoring on your property.
In addition, as doncribed in our May 18, 1992 letter, it is our
understanding that St. Joseph Radiology Associates, Inc. in nu
-longer in busineau and does not exist as a legal entity. Your
letter of May 27, 1992 reiterated the fact that St. Joseph
Radiology Associates, Inc. is now defunct, and therefore-cannot,

own or poccecc the byproduct matorjal addronnod in the Notico.

Your letter of May 27, 1992 did not addresa the four areas
outlined in the final paragraph of the Notico, accause'you
posacos the cobalt-60 source contained in the teletherapy unit,
you are required to respond to the Notice. Please submit a
written statement to the-NRC within 15 days of the dato of this
letter, describing (1) the reason for the violation; (2) the
corrective n opn that have been taken and the resu3tc achjaved,
(3) the corzectiva steps that will be taken to avoid further
v!11ations, aud (4) the date when full compliance will be
ach19ved. In addition, in your renponse, indicate whether you -.

will divest yournolf of thu byproduct matorial or obtain a
)Jcense for ponnonnion and storage of the material. We have
enclocod a schedulu of liconee fees as you requested in yoar
letter.

.

a
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J. L. Fisher -2 July 10, 1992-..

.

Deliberate violations of NRC requirements are or particular
concern to, and cannot be tolorated by, the NRC. Failure to
respond to this letter within the time.specified above eith your
plans to cither transfer tho material or obtain a license will
result in the NRC tnking further enforconent actions,_such as the
issuance of an order to cease and desist from unauthorized
activitios.

In accordance with 10 CFR 2.790 of the ccm:nission's regulatjons,
a copy of this lotter will be placed in the NRC Public Document
Room.

.

The response directed by this letter is not subject to the
clearance procedures of the office of Management and Budget as
roquired by the Paperwork Reduction Act of 1980, PL 96-b11.

'

We will gladly ' discuss any questions you have concerning this
matter. '

Sincerely,

$hu.L Y U.MSa~ .

C h a r l o s '1;. Nore]jun, Director
Division of Radiatjon Safety
and Safeguarda

F:nclosure:
Schedule of Licenne Poes

cc w/enclocuro:
DCD/DCB (RIDS)
Licence File 24-05592-01

.
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.- Enclosure

TELETHERAPY LICENSING FEES

Foo for a %W 3iconso: $3,400,00
Foo for liceaco renowal: $D50.00
Foc-for licenso amendment: $460.00
Routine Inspection Fee: $2,300.00
Non-Routine Innpoction Foo: $2,000.00

,

Annual Foo (based upon income of facility, not t.olely incoma due
to use of the teletherapy unit):

.

Privato Practice: incomo less than $2ii0,000.00 gronn, por year:
S400,00

T, mall Entity: incomo between $2bO,000.00 and $ 3 ,110 0, 0 0 0. 00
grocu, per-year: $1,800.00 ,'

,,

Large Entity: incomo greater than $ 1, t:00,000.00 grotui,-per
year: $17,000.00

.
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MEMO TO: Gcry Shear

*

FROM: Darbara Hamrick

RE: Dr. Joseph Fisher

On August 19, 1992 I called Dr. Edward Stevens (816-771-64GO).
Dr. Stevens said that Dr. Fichar had been in contact with himwithin the last two weeks. Dr. Stevens also said that Dr. Fisherasked him whether Heartland Hospital might be interested in
receiving in transfer Dr. Fisher's teletherapy unit. Dr. Stevenstold him that Heartland was in the process of transferring
theirs, and they woul? ot be acquiring another. Dr. Stevens
also told him that if he heard of anyone interestod in the unit,he would put thom in contact with Dr. Fisher.

I also called Commerce Bank (816-364-3131). I explained who I-
was, end thet I needed i nformation regarding to whom Dr. Fisher
paid rent for his building in St. Joseph. I was told I needed tospeak to Mr. William carpenter, but that he was unavailable. Hecalled me back and said that BBJ Enterprisos has an account with
Commerce Bank, but that he would not know if Dr. Fisher paid rent
to them or not. B33 simply has an account with Commerce Bank,
and the bank doer, not receivo payments on their behalf _for rent
or oth*rwise. Mr. Carpenter said he did not know who the
president of BBJ was, and the name Bob Allen did not ring any
bells for him. He did not know if BBJ has an office or address
in California.
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EXHIBIT L
.

FISHER _ RADIOLOGICAL _ CLINIC-

702 sules Street July 15, 1992 Saint Joseph. Missouri 64501
.

Mr. Charles Norelius, Director
Division of Radiation Safety & Sofeguards
United States Nuclear Regulatory
Commission Region III
799 Roosevelt Road
Glen Ellyn, Illinois 60137

Dear Mr. Norelius:

The teletherapy ce alt unit you referred to in your letter of
July 10 1992 is not stored on my property. The prope'rty belongs
to a building corporation.

I rent space in tnis building to practice medicine but I do not
own the premices.

I do not have the - finances to pay your e> <a bitant fee for renewal
of license or a new license and the St. Joseph Radiology Associates
are defunct.

I would welcome your suggestions as to what might be done to
comply with all of your rules. Also, I would welcomo some re-
duction in a possible renewal fee since it is in the same building,
a part of which I rent.

I am 79 years old and only practice part time and my income is not
near the figure you stata ir. your private practice.

Please let me hear from you.

Sincerely, d

YW
J seph Fisher, M. D., P.A.C.R..
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

bEFORE THE COMMISSION

In the Matter of )
-)

ST. JOSEPH RADIOLOGY ASSOCIATES, INC. ) Docl:et No. 030-00320
and ) License No. 24-05592-01

JOSEPH L. FISHER, M.D. d.b.a. )
ST. JOSEPH RADIOLOGY ASSOCIATES, INC. ) Docket No. 999-90003

and ) Non - Licensee
FISHER RADIOLOGICAL CLINIC )

) EA 92-172
(Byproduct Material License )
No. 24-05592-01) )

AFFIDAVIT OF JAMES LIEBERMAN

James Lieberman, first being duly sworn, deposes and states: 1

1. My name i: James Lieberman. I am employed by the U.S. Nuclear

Regulatory Commissica as Director, Office of Enforcement. In my capacity as Director, .

Office of Enforcement, I ani responsible for the implementation of the Commission's

er.forcemmt program. I advise the Deputy Executive Director for Nuclear Materials

Safety, Safeguards, and Operations Support or. enforcement matters, including
,

recommending to him that where the public-health, safety, and interest so requires,

enforcement orders be made immediately effective pursuant to 10 C.F.R. 2.202 of the ~

.

Commission's regulations. A copy of my professional qualifications is attached hereto

as Exhibit A.

2, Based on conversations and correspondence between the Staff and Dr.

Fisher, as described in the Affidavit of Patricia A. Santiago, I concluded that, in essence,
.
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Dr. Fisher is taking no responsibility for tl.e maintenance and disposal of the byproduct-

material, riotwithstanding his involvement in the licensed activities. Not to require that

the Cobalt source possessed by Dr. Fisher be transferied to an authorized recipient would

be contrary to the public health, safety and interest. It woeld be intolerable to have such -

a large source not under regulatory control in view of the potential dangers with this

source as described in the Affidavit of Patricia A. Santiago.

3. Therefore, based on the facts described in -the Ocder Tc Transfer-

Byproduct Material to Authorized Recipient (Effective Immediatel))(Order) issaed to St.

Joseph Radiology Associates, Inc. and Joseph L. Fishe' fw D. d.b.a St. Joseph

Radiology As;ociates, Inc. and Fisher Radiological Clinic, and considering the risk to the
;

public health, safety, and interest as described in the Affidavit of Patricia A. Santiago,

I recommended to the Deputy Executive Director for Nuclear Materials Safety,

Safeguards, and Operations Support that the Order be issued and made immediately

effective.

4. The matters stated above are true and correct to the best of my knowledge,

information, and belief,

h

()i
Jame: Lieberman -

Subscribed and sworn to before
me this 2nd day of November,1992

fe[ndth Y e,hbbet M/ .

Notary Public,

My commission expires /.2/,/'PJ
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D(HIBIT A.

JAMES LISBERH AN

.

'

.

EDUCATION:

Juris Doctc'r
George Wash 199 ton University (Washington, D.C.)
September 1971 - Hay 1974
Graduated with Honorf

Haster of Science in Thermal Engic ing
Cernell University (Ithaca, New York)
September 1967 - January 1969
Honors: John Hetf ullen Fellowshio

Bachelor of Science in Hechanical Engineering
University of Rhode Island (Kingston, Rhode Island)
September 1963 - June 1967
Honors: Tau Beta Pi (National Engineering Honor Society)

Phi Kappa Phi

EMPLOYME NT HISTORY:

duelear Regulatory commission
Washington, D.C.
Office of Enforcement Director
April 1987 -
Supervisor: Hugh Thompsor.
Job description: Responsible for managing the Commission's enforcement program.

Award: Senior Executive Bonus 1987, 1988, 1989, 1991, 1992, Presidential
!!eritorious Rank Award 1990
OHice of the General Counsel Asst. Gen. Counsel for Enforcement
July 1986 - April 1987
Su)ervisor: Witliam Parler

Office of the Executive Legal Directoc Chief Counsel for Regional
September 1982 - June 1986 Opere.tions & Enforcement
Supt rvisor: Guy Cunningham
Job description: Responsible for legal review of all enforcement orders, civil
penalties, and of post-licensing NRC staff initiated orders, draf ting of orders,2.206
Director's Decisions, at,d significant correspndance, representation of staff an
enficement proceedings, and counseling en enforcement, inspection, investigation,
lice nsing of operators, and regional matten. Counsels the Executi/e Director for
Operations Office Dirsctors, Regional Administrators Director Office of
Investigations, and other NRC managers.

Awar d: Senior Executive Service Bonus 1984

Office of Inspection and Enforcement Director Enforcenent StaH
January 1962 - September 1982
Supervisor: Richard DeYoung
Job description: Responsible for developing and implemeting the Nuclear Regulatory
Commission's enforcement program, approving all escalated enforcement actions
including all civil penalties and orders, and assessing the enforcament activities of the
regional offices.

Awards: NRC Heritorious Service Award (January 1982); Special Achievement
Award (September 1982)-

.
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James Lieberman
.

Nuclear Regulatory Commission
Wasnington, D.C..

Office of the Executive Legal Director Daputy Chief Counsel for Rulemaking
August 1974 - December 1961 and Enforcement (since May 19301
Supervisor: Howard K. Shapar
Job description: Assisted, and acted for in the absence of, the Chief Counsel for
talemaking and Enforcement, reviewed escalated enforcement actions, represented
staf f in enforcement proceedings, provided counsel to headquarttes and regional
offices on inspection and enforcement matters, and represented the staff an S-3 and
Access rulemaking hearings. Assisted Chief Counsel for Hearings and represented
staff 1"litersing hearings. Assisted Chief Counsel for Operations and Administration
and provided legal advice in a variety of areas including government contracts,
personnel, Freedom of Information Act, Privacy Act, and National Security. Assisted
Chief Counsel for Regations and draf ted regulations, reviewed regulatcry guides,
researthed matters related to the Atomic Energy and Energy Reorganization Acts, and
prov:ced legal asst:,tance during the reorganization from AEC to NRC.

Awards: Special Achieve.nent Awards (October 1975 and December 1978) and High
Quality Service Awards (May 1976 and August 1980)

McKean, Whitehatad & Wilson Law Clerk
Washington D.C.
Kay 1973 - May 1974
Supervisor: David McKean/ Thomas J. Whitehead
Jeb description: Prepared legal memoraMA on substantive and procedural issues
pertatning to litigation be' ore the r deral Trade Commission.e

Berlin, Roisman & Kessier Legal Assistant uMer Environmental
Washington, D.C. Clinical Law Program sponsored by
Spring Semester 1973 George Washington University
Supervisor: Anthony Rotsman
Job description: Prepared legal comman's for S-3 rulemahng.

Eastman Kodak Company Development Engineer
Rochester, New York

October 1968 - July 1971
| Job description: Designed equipment for optimizing film surf ace quality. Peformed
j heat transfer calculations for a satellite.

| Combustton Engineerirc Company Engineer'

Wtndsor, Connecticut
Summer 1967

Job cascription: Heat transfer and flutd dynamic calculations for boiler systems of
fosstl fuel electrical generating stations.

LICE NSES: Member of 1he Virginia Bar and the District of Columbia Bar; E.!.T.
Certificate ( Rhode Iband Doard cf Professional Engineers)

PUBLICATIONS: Generte Hearings: Preparatton for the Future,16 Atomic Enerov
M.191 (1974); Interactions in Natural Convection,12 Int. J. H, eat Transfer -
1365 (1969)

PE RSON AL: Birthdate: November 24, 1945; married; two children.
I
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UNITED STATES OF AMERICA PDMLTED
"NUCLEAR REGULATORY COMMISSION

.

BEFORE THE COMMISSION *92 NOV -3 P3 :56

in the Matter of ) <r, ,.g ;3. ,.

)
-o . , , s:

,

ST. JOSEPH RADIOLOGY ASSOCIATES ) Docket No. 030-00320'
and JOSEPH L. FISHER, M.D. dba ) License No. 24-05592-01

ST. JOSEPH RADIOLOGY ASSOCIATES ) Docket No. 099-90003
and FISHER RADIOLOGICAL CLINIC ) Non - Licensee

) EA 92-172

HQTICE OF APPEARAtlCE

Notice is hereby given that the undersigned attorney enters an appearance in the
above-captione1 matter. In accordance with { 2.713(b),10 C.F.R., Part 2, the following
information is provided:

Name: Janice E. Moore

Address: U.S. Nuclear Regulatory Commission
Office af the General Counsel
Washington, D.C. 20555

Telephone Number: (301) 504-1588

Admissions: District of Columbia Court of Appeals

Name of Party: NRC Staff

Respectfully submitted,

IMnh Q M M_3
Janice E. Moore
Deputy Assistant General Counsel for

Advanced Reactor and Special Proceeding-

Dated at Rockville, Maryland
this 2nd day of November,1
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UNITED STATES OF AMERICA .M'
NUCLEAR REGULATORY COMMISSION.,

BEFORE THE COMMISSION 32 tiDV -3 - P3 56

aro y -g u , , -
"In the Matter of )

-

'di'''
)

ST. JOSEPH RADIOLOGY ASSOCIATES ) Docke No. 030-00320
and JOSEPH L. FISHER, M.D. dba ) License No. 24-05592-01

ST. JOSEPH RADIOLOGY ASSOCIATES ) Docket No. 999-90003
and FISHER RADIOLOGICAL CLINIC ) Non - Licensee

) EA 92-172

NOTICE OF APPEARANCE

Neice is hereby giv:n that the undersigned attorney enters an appearance in the
above-captioned matter. In accordance with 6 2.713(b),10 C.F.R., Part 2, the following
information is provided:

Name: Marian L. Zobler

Address: U.S. Nuclear Regulatory Commission
Office of the General Counsel
Wathington, D.C. 20555

Telephone Number: (301) 504-1572

Admissions: New York State Supreme Court,
Appellate Division, Second Dept.
District of Columbia Court of Appeals

Name of Party: NRC Staff

Respectfully submitted,

d
& <-

,

Marian L. Zobler '
Counsel for NRC Staff

Dated at Rockville, Maryland
this 2nd day of November,1992.
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UNITED STATES OF AMERICA LO W ILD
##NUCLEAR REGULATORY COMMISSION

o

EEFORE THE COMMISSION 92 10V -3 P 3 :56

In the Matter of ) c5 3 . , cr r 4; A <

) pcc % .. m
ST. JOSEPH RADIOLOGY ASSOCIATES, INC. ) Docket Nd.'030-00320

and ) Ixense No. 2445592 01
JOSEPH L. FISHER, M.D. d.b.a )
ST. JOSEPH RADIOLOGY ASSOCIATES, INC. ) Docket No. 999-90003 -

and )
FISHER RADIOLOGICAL CLINIC ) EA 92-172-

)
(Byproduct Materia; License )
No. 24-05592-01) )

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing "NRC STAFF'S RESPONSE TO JOSEPH
L. FISHER'S M.D. REQUEST TO SET ASIDE THE IMMEDIATE EFFECTIVENESS
OF THE OP )ER TO TRANSFER BYPRODUCT MATERIAL TO AUTHORIZED

'

RECIPIENT" and " NOTICE OF APPEARANCE" of Jan. ice E. Moore and Marian L '
Zobler in the aboyc-captioned proceeding have been served on the following by deposit
in the United States mail, first class, or as indicated by an asterisk through deposit in the
Nuclear Regulatory Commission's internal mail system, this 2nd day of November,1992.

Office of the Commission Appellate
Adjudication *
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Office of the Secretary *
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
Attn: Docketing and Service

Jowph L. Fisher, M.D., F. A.C.R.
702 Jules Stree;

St. Joseph, Missouri 64501

MlM 4 Oi Q
Janice E. Moore
Deputy Assistant
General Counsel
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