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Mr. Jo'mn F, Darke o 13
#.0. Box 703 ;
Copper Queen Station

B bee, Arizona 85603

Dear Mr. Darke:

I am responding to your letter of October 1, 1992, in which you state that the
U.S. Nuciear Regulatory Commission has not effectively responded to your
previous letters that requested informatien about particular materials
licensee's activities., Your previous requests were written in response to the
federal Notice (57FR2052%) entitled, "Uranium Mill Facilities,
Request for Public Comments on Revis * Guidance on Disposal on Non-Atoric
Energy Act of 1954, Section 1192.(2) ‘roduct Material in Tailings
Impoungments and Position and Guida  n the Use of Uranium Mill Ffeed
arerials Other Than Natura) Ores.” |, staff has supplied all the readily
avuilable information to »ou each time that you have submitted a request (see
the enclos .. summary of correspondence).

Your requests for further information would entail an extensive search of
records for all mill licensees. These types of broaa information requests are
more appropriately handled through the Freedom of Information Act (FOIA)
process. We hove therefore enclosed a copy of 10 CFR Part 9 Scbpart A which
provides the FOIA requlations. These regulations discuss specific procedures
and fees for agency rerord recuests such as yours,

Sincerely, btk
(i
John J. Surmeier, Chief
Uranium Recovery Branch
Division of Low-level Waste Manacement
and Decommissioning
Dffice of Nuclear Material Safety
ard Safequards
Enclosures:
1. Summary of Correspondence
2. 10 CFR Part 9 Subpart A
TICKCT L-302
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SUMMARY OF CORRESPONDENCE

May 26, 1992, you asked for a 1ist of U.S. Nuclear Regulatory Commission
licensees (with docket numberi) which have made inquiry or application about
disposal of non-lle.(2) byp. oauct material and the status of the NRC response
to these.

RESPONSE: June 3, 1992, from Kauon £. Hall, Director of the Uranium
Recovery Field Office in Region IV, ".. . we do not have 1 compiled
1ist of facilities responsive to your request.” He aiso stated tnat
your letter will be docketed for consideration along with other
comments ¢n the Federal Register Notice (FRN).

June 1, 1992, you asked what reques.s for activities other than the normal

processing of native uranium ore have Leen received by whom, from whom, and
for what activities at whicn mills, and which of these were approved. You

requested more time to comment. You also requested the title and number of
the SECY paper, and the paper and other NRC records if available.

RESPONSE:  June 11, 1992, from Myron Fliegel, Special lssues Section
Leader, Uranium Recovery Branch, " .. we do not have compiled 1ists of
such requests. However, we have attached Commission papers SECY-91-
243, S¢CY-91-347 and SECY-92-138 which contain additional background
information on this genera’ subject rmatter. While we cannot ex‘end
the comment period, any .omments received after June 1<, 1992, will be
considered by the staff to the extent practical.”

June 3, 1992, you asked how the Kerr-McGee case decision, as mentioned in the
FRN, supported the claim that the Court: (1) irrived at a broad
interpretation of the definition of byproduct material, (2) determined the
material was lle.(2) byproduct material or source material, and (3) arrived at
a broad interpratation of tha definition of ore, such that it is not
restricted to native rock. You also asked what {s the factual and legal basis
for the claim that the term “ore" implies that a brecad range of fead materials
could be processed in a mill,

RESPONSE: June 11, 1992, Myron Flicgel statad that your guestions
related to the Kerr-McGee court decision had been fc-warded to the NRC
Office of the Genera)l Counsel. As a result, on June 26, 1992, Richard
L. Bangart, Director of the Division of Low-Level Waste Management and
Decommissioning, transmitted a copy of the legal opinion on the Kerr-
McGee case to you.

June 23, 1992, you repeated a regrast for an extension -f the 30-day comment

period for the FRN, The request hzd also been made in a phone call to
Mr. Ba 1art on June 22, 1992.
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RESPONSE: June 26, 1992, Mr. Bangart reiterated his statements made
in the June 22, 1992, phone conversation that there is no forma)
procedure for requesting an extension of the comment period, since
this 1s not a rulemaking or licensing action. However, NRC did
acknowledge (per the letter of June 11, 1992) that any comments
received after the closing date would be considered to the extent
practical. He stated that your comments would be considered if
rece’ved by July 15, 1992, and any comments submitted after that date
would be considered if we had not yet completed our analysis of
comments. On July 2, 1992, Myron Fliegel wrote to reconfirm that we
will consider comments received from you by July 15, 1992,

July 13, 1992, your 12-page letter included your impressions f the FRN
(57.R20525), summaries of past requests for information, disc ssion of your
other efforts to reach decisions on the guidaice in the FRN, und quotes from
the FRN and the SECY papers. The new questions idertified by NRL staff are:
(1) would the two guidance documents have only future effect or would they
ceptemplate exoneration of any unlicensed or improperly licensed past
srocessing or disposal, and (2) what written guidance. in each case, did NRC
staff vely on in reviewing or retponding to inquiries or applications for, or
in sllowing, such past waste disposal activities. NRC staff were also asked
to consider all relevant scenarios for disposal and processing activities,
1,0, al those of which the NRC staff has or should h.ve had knowledge, and
which di- .r should have impacted the establishment of the proposed guidance.

RESPONSE: The letter was given a docket number on July 185, 1992, and
your name was again added to the list of commenters.

July 13, 1992, you informed the Coumissioners of your efforts to obtain
information related to the FRN and to secure an extension of the comment
period. You requested that the Commission answer your questions on extension
of the comment period and that the staff actior pronposed by the FRN be held in
abeyance until the extensirn is granted.

RESPONSE: July, 29, 1992, the Assistant Genera)l Counse)l advised you
that your 12-page comment letter had been received on July 1§, 19892,
and would be taken into account. He anticipated that the matter of
the communt period was resolved.
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lome and in the letisr that §t & &

“Freedom  of Iformation A~ oo
Quest. " The NRC dovs ncl e wider a
reqgbwst as received antil it has been
received and logeed in by the Directior
Division of Preedom of fnformation
ant Publications Services. Office of
Administ raton

IV A Freedom of Indocmation re
GuEst covers only agenes records hat
are in existenee on the gate the Direc
tor, Division of Freedom of Interma
Lo and Publications Serviees, e
erises the régues’ A request does ot
coveT ageneys records destroves or dis
rarded befoe receipt of a reguest or
which are ceea o8 after the date of the
request

127 Al Frvedom o Information Act
reguests for copies of agency records
must rrasonably deserite the apeney
records sought i sufficient detaid to
permil the RRC o sdentity (he e
quested agency records Where possi
ble. the reguester sho s provids Spe
cifie  information  regarding  dates
titlex, docke! numbers. Tile design:
tons, and ather information ahah
may belp dentify the agencsy records
i & reguested ag sney record = net de
scribed in sufticsent detaill to permit
s dentfseation. the Direcior. vy
sion of Freedom of Information and
Pubiications Services, shall infoarm the
requester of the defviency within 10
working davs after reccipt of the re
cuest and ask the regueste. to submit
additional i formation regarding the
request or mest Wt h appropriate NRC
personnel i order o elarify (e re
guest.

13 Upeny recept of a regquest made
under pasagraph (b of this section
the NRC shall provide swrate. notsli
cation to the requester that mdicates
the request has been received. the
name of the mdividual and telephone
namber 10 contact (o fied out the
status of the reguest. and other perti
el matters regarding the processing
of the réguest

131 i) The NRC shall advise a re
Quester that fovs will te assvssed of

fAY A regues! inveltes  anticipated
Cousts m exerss f the mitmtm speei.
fird in & V38 andg

(B Search and duphicaton s et
provided wilhoom charge under § 9 39
or

10 CFR Ch. 1 (1-1-92 Edition)

Y The tegitester Joes med g i fy
rally state that the roct ipvolved kv 2
ceplalile or acoeptable Up b & cpeo
lied femat

1 Tow NRC nas diseretien 1o 4
tontinge  preacessing for secorus e
WPOREITE 1o a roguest made under $his
Parceraph (b antid

LA A requtired aduancy paymont has
bewrn received,

(B The requester has apreed 1o bear
the estimated costs

W A delermination has been mads
on a reguest for aniver or reduction of
fees, or

tD) The requester mevts the reguies
ments of § 8 39

o I & toguested agemwy fecord tha:
has been reasonably deseribed is jocat
d M & piave other than the NEC
Pubix Decoment Room or NRC head
Yuaarters the NROC may. st s disors
tion. make the record avallable for in
spection and copying &t the other loca
tm

) Excepl ws protided 0 5830

IV the recocd Sequested  wnder
pararract by of this sevtion js a
reverd avataite through the National
Technws! Information Senvie. the
NRC shall refer the requester to the
National Technical [ formation Sery
we arwt

f20 I the requested record has been
placed m the NRO Public Document
Room under 821 the NRC may
intorm lae requester that the revord s
in the PDR. and that the record may
be obtamed in accordance ath the
procedures set forth in paragraph (a0
of this section.

ted The Derector, Division of Free
dom of Intormation and Publications
Serviews. shall promptly  forsard =
Freedom of Information Act reguest
made under §923(h7 for an agency
revord whueh is not pubhcis available
in the N Pubiic Document Room
under £9 21 to the head of the office
primartty comorrned with the pecords

refpested and 1o the General Counsel.
as appropriaty The responsibie office
Wil o el & search for the agency
renrds res, skt te The reguest and
compite those agenry records to be o

Viewed for inftal disclosure determin
fion under 81925 and 8 257

ey Y —— R ST

e L

—— e

wuciear Regulote vy Commission

B PR O RISE Thee 31 JUET B asmesidiead ot
&3 FR OGN Owr IT MR SX FWOS208)
v N ITBER 54 FH SI506 Iy IR M9Rs

£920  Invtesl drsclonwre determmatom

ia) The head of the responsibie
oftice shall review agency red ords fo
cated i a search under § 2200 to de-
wrmine shether the agency revcords
are ewempt from disclosure under
$91Ta I the head of the office de.
termines that although exempt the
disclosure of the agency revords will
not e contrasy to the pubic interest
amnt @i et affect the rights of any
penca the head f the office may au
tharize diwlosure of the agency
records. If the hesd of the offire au
thorizes  disclosure of the  ageney
records. the head of the office shall
farvish the agency records o the [h
rertor. Division of Freedom of Infor
malion and Publicat ons Services. sho
shail netify the requester of the deter
maration in the manner provuded in
$827

by Exvept as provided in paragraph
et of This section. if, as & resull of the
review specified 0 paragraph ‘as of
this section. the head of the respons
bie office finds that agency recocds
shouid be denied o whole or n part,
the head of the office will submit that
find'ng te the Director. Divezen of
Freedom of Information and Pubiva
lions Services, whe will. in consulta.
tiony with the Office of the Genersl
Counsel. make an independent deter-
minat ion weether the agency records
should be denied In whole or in part
Iltbemkmdl'nuh.-d

disclosus e of The recoras is contrary to
the public mntercst and will adverseiy
affect the rights of any p rson the I
rector. Divisson of Freedom of Infor
matson  and Publications Services,
shail notify the reguester of the & .
mraation m the manner providec m
§927

) For agenicy revards jocated in the
officr of & Commissioer or in the
Office of the Secretary of the Com.
mission, the Assistant Secretary of the
Commisston shatl make (he nitial de-
termmation 1o deny agency recerds in
whale or in part under §91%a in

e . sy p -

stemd of the Darvctor, Divadon of Fraw
dam of Infsrmation snd Publicatiee

shall notify the reguester of the dote
mination m the manter provided ¢
s

idi Il a regquested record (hat is &
caled = one of anether Governmer
A=y or deals with subjpect matts
over which an agency other than th
NRC has exclusive or primary respos
sthility. the NRC shall promptly refs
the record to that Government agens
for disposition or for gusdance regan
ing disposition

1e) The 18 working das period for v
sponse 1o a request for agency 1Y rerc
provided in paragrphs (a3, (b and
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