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Subject: Illinois Power's (IP's) Comments on the Advance Notice
ofProposed Rule Regarding Financial Assurance i

Reauirements for Decommissionine Nuclear Power Reactors j

|
1

Dear Sir-

Federal Register, Volume 61, No. 68, Pages 15427 through 15430 request |
i

comments to the NRC consideration of changing current financial assurance requirements
for decommissioning. Illinois Power appreciates the opportunity to comment on this i

advanced notice of proposed rulemaking. Listed below are the questions by topic that
comments have been requested and IP's comments. The questions are in bold type.

A. Timing and Extent of Electric Utility Industry Deregulations
i

A.1 What is the likely timetable for industry restructuring and deregulation?

A.1 Deregulation is not an accurate term for what will actually be a reregulation
(different structure) of the electric industry. This reregulation of the electric
industry willlikely occur during the next five to ten years. Some experiments
could possibly occur in less than five years.

A.2 Will the electric utility industry go through several phases as it responds to
deregulation and other competitive pressures?

A.2 Yes. The electric utility will go through several phases as companies respond to
reregulation and competitive pressures.

The first phase, which utilities are going through now, is the period of time during
which the utilities are preparing for the future. It includes efforts to reduce costs
to improve their competitive position ofits generation, transmission and
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distribution functions. Utilities, or its parent / holding companies are expanding into
unregulated venues by forming power marketing and brokering divisions as well as

! through the development of other unregulated divisions to provide other energy-
I related services.

l This phase includes efforts by the utilities to shape the future through participation
in state-wide restructuring reviews as well as pilot programs or experiments in the
area of retail wheeling.

The next phase is one of transition from the current regulatory environment to a
more competitive market place. The transition phase will probably include a
phase-in of competitive actions such as direct access, retail wheeling and
aggregation. If not done already, utilities will at least separate functionally into

i business units for generation, transmission and distribution activities. Some of this
restmeturing/ separation will be in concert with the separation requirements
identified in Federal Energy Regulatory Commission (FERC) Order 888.

The final phase is open competition. The business structure changes will vary for
different utilities. For some utilities, vertical disaggregation will be the choice,
while for others, functional separation will be appropriate. The choice of the
business structure should be based on the needs and strategies of the individual
utilities as opposed to mandated disaggregation.

During this phase, open competition does not necessarily mean that all customers
will be choosing new suppliers or have access to all aspects of a truly competitive
market. In addition, it is unlikely to occur all at the same time. Issues such as
financial implications for utilities, public policy issues such as the obligation to
serve, technological problems, the timing ofindustry restructuring programs in
various states, system reliability, market power and Federal legislation are just
some of the issues that will affect the degree of competition that will exist in the
future.

Rates at the retail distribution level will remain regulated during all phases.
However, the rate determination will move from the current cost plus process to
alternative price setting which may include price caps, performance based prices,
as well as other mechanisms. Rates will be presented in an unbundled format in
anticipation of open compilation and consumer choice.

| Retail wheeling will become widespread but will be phased-in during the transition
l period. There will still be regulated rates at the retail distribution level as

described above. Retail distribution will be segregated between core and non-core,

customers. Core customers being those customers who do not have or choose not
to be competitive customers.

|
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| Full deregulation is not a likely scenario. An obligation to serve certain customers
will remain. Restructuring of the industry will consist of a reregulation of utilities
with transmission and distribution functions being regulated in some form by either >

FERC and/or the State Public Utility Commissions (PUCs). The PUC level will
regulate retail distribution but the amount of oversight required will be diminished
at least in comparison to today's standards.

A.3 Some States appear to oppose deregulation. Will they be able to maintain i

their opposition if neighboring States deregulate?
| .

!A.3 Although FERC has said that, " States have authority over local distribution and
over the service of delivering electric energy to end users," in FERC Order 888, it
also prohibits transactions tilat would violate the prohibition against wheeling
directly to an ultimate retail customer. However, some states may oppose
reregulation. This however will only be effective in the short-term. hiajor
industrial customers will demand access to competitive energy sources. At a
minimum, the smaller customers will want at least some of the benefits of
competition, even if only a reduction in price.

A key issue to be resolved is reciprocity across state borders. For states opposing
reregulation, the financial implications of allowing another utility to access your
customer base without having the ability to access their customer base could be a ;

limiting factor in reaching a tmly competitive market. |

l

Today, the degree of regulation and requirements vary across the States and it is
expected that some differences will exist in the future. However, there will have to
be some consistency and FERC Order 888 will keep open access from state-to-
state workable.

B. Stranded Costs

B.1 How will stranded costs be recovered?

B8 Specifically, Order 888 states that, "For customers who obtain retail wheeling, a
public utility or transmitting utility may seek recovery through Commission-
justificational rates only if the state regulatory authority had no authority to l

'

address stranded costs when retail wheeling is required." Therefore, utilities
should be able to recover stranded costs, of which decommissioning is considered
one, from their state PUCs or FERC.

I
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C. Nuclear Financial Qualifications and Decommissioning Funding Assurance ;

!
,

! C.1 If nuclear plants are shut down prematurely, how willlicensees who can no I

longer pass costs through to ratepayers provide for a shortfall of ;

decommissioning funds? j

i

C.1 It should not be assumed that utility licensees can no longer pass costs through to

| ratepayers due to changes in the regulatory environment. FERC has stated in ;

| Order No. 888 that stranded costs will be addressed in a reasonable manner.
'

Decommissioning is and should be considered one of the elements of stranded
costs.

C.2 At what point does an operator of a nuclear power plant cease to be a
" utility" as defined in { 50.2 of the NRC's regulation? j

i C.2 As long as a utility recovers the costs of providing service, either directly or
'

indirectly through rates established by a separate regulated authority or by itself, as !

specified in NRC definition of a utility, the utility will remain within the provisions
of the regulation.

!

C.3a If an electric utility reorganizes itself, . . . would it be appropriate to require i

i

financial assurance for the decommissioning costs in full prior to NRC :

approval of such reorganizations?

C.3a No. A I,icense amendment will be required and since the Clinton Power Station
Operating License Condition 2A. states: This license applies to the Clinton Power ,

Station, Unit No.1, a boiling water nuclear reactor and associated equipment (the i

facility), owned by Illinois Power Company and Soyland Power Cooperative, Inc. |
Licensing Condition IF. states: The licensees have satisfied the applicable
provisions of 10 CFR Part 140, " Financial Protection Requirements and Indemnity
Agreements," of the Commission's regulations. This requirement would
incorrectly view all properly executed reorganizations as resulting in successor
operators being unqualified to assure decommissioning compliance.

| C.3b Should the NRC require additional assurance for adequate funds for safe
operatiora and decommissioning in anticipation of deregulation?

: C.3b No. As stated before, deregulation is not an accurate term as the industry will be

|
reregulated in a manner differently organized, being more streamlined and allowing

| competition where technically and financially feasible. Moreover, FERC has a

| framework for recovery of stranded costs pursuant to Order No. 888.
; Decommissioning funding should be taken care of as an element of stranded cost.

Therefore, the NRC should not require additional assurances for safe operation
'

j and decommissioning in anticipation of so-called " deregulation."

|
i
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C.3c Should the NRC require, as a condition of approval of certain
reorganizations involving transfer of control of a nuclear power plant, that

'

newly created organizations or holding companies sign a binding agreement
that holds them jointly liable for decommissioning costs associated with a
nuclear power plant?

C.3c No. The NRC needs no additional rule beyond that currently set fonh in its
regulations to assure successor operators of nuclear power plants fulfill the
obligations of nuclear power plants in accordance with 10 CFR Part 140.

!C.3d What would be the impact of such actions?
i

C.3d There would not be any impact since the standard license states who owns the
facility and requires Part 140 compliance. In addition,10 CFR 140.15, " Proof of
Financial Protection," and 140.16, " Commission Review of Proof ofFinancial
Protection," would be reviewed when a license amendment transferring ownership
or control is sought.

C.3 Supplemental information pertaining to licensee termination:

50.82 Application for termination oflicense.

(a) Any licensee may apply to the Commission for authority to sunender a license
voluntarily and to decommission its facility. For a facility that permanent ceases
operation after July 27,1988 this application must be made within two years
following permanent cessation of operations, and in no case later than one year
prior to expiration of the operating license. Each application for termination of
license must be accompanied, or preceded, by a proposed decommissioning plan.
For a facility which has permanently ceased operation prior to July 27,1988,
requirements for contents of the decommissioning plan as specified in paragraphs
(b) through (d) of this section may be modified with approval of the Commission
to reflect the fact that the decommissioning process has been initiated previously.
For a facility which has permanently ceased operation before the expiration ofits
operating license, the collection periodfor any shortfall offunds will be
determined, upon application by the licensee, on a case-by-case basis taking into
account the specific financial situation of each licensee.

C.4a Should the NRC require . . . by imposing a minimum level of net worth . . . ?

C.4a No. Such minimum requirements would essentially impose the same requirements
on an " electric utility licensee" as those imposed on an "other licensee." IP
maintains that in a reregulated environment, there will be a mechanism to fund
decommissioning and that the utility treatment will remain that of an " electric
utility licensee."

I
l
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C.4b If below the minimum levels [of net worth], the licensee would no longer be
allowed . . . . What financial measures would be effective and reasonable?

C.4b Based on the reply to C.4a, C.4b is not applicable.

C.5 Would PUCs and FERC be willing to certify that licensees under their
jurisdictions, both electric and Part 50 !!censees other than electric utilities,
would be allowed to collect sufficient revenues through rates to complete
decommissioning funding? -

C.5 Continued collection of revenues to support decommissioning funding is a
fundamental requirement for continued economic health of the utilities and the
States. The financialimplications of not supporting continued collection through ;

rates would be disastrous. However, FERC has stated in Order 888 that, "For
customers who obtain retail wheeling, a public utility or transmitting utility may
seek recovery through Commission-justificational rates only if the state regulatory
autharity had no authority to address stranded costs when retail wheeling is
required." Therefore, electric utilities would be allowed to recover stranded costs
(decommissioning) funds either through their PUCs or FERC as stated in FERC
Order 888. |

l

C.6 What would be the impact if the NRC required licensees to accelerate
collection of decommissioning funding for all plants would be complete
within 10 years (or some other time period)?

C.6 In a competitive environment, a large increase in the decommissioning collection
rates due to shortening the collection period would unduly harm the utility and the
customer. The utility would have to charge higher prices which will drive some

| customers to other suppliers. Customers that choose to stay with the utility will
pay higher prices than should be necessary. Order 888 specifies that electric
utilities should have the right to recover stranded costs thereby negating the need
to accelerate the rate of collection.

,

1

C.7 If decommissioning cost estimates tura out to be low, how will underfunding ;

be remedied?

C.7 Underfunding could lead to several remedies:
;

1) delay decommissioning activitie> until underfunding is remedied by
increased earnings in the trust fund,

2) pay the shortfall from retained earnings

3) revise decommissioning plans to reduce cash flow needs
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- In addition, most site specific decommissioning studies and the NRC |

decommissioning formula have a contingency factor built into them. As site |,

| specific decommissioning studies are updated and as more plants decommission,
| less of a contingency factor will be reeded due to lessons learned. This will tend

| to reduce underfunding errors in decommissioning funding. j

|

| C.8 Would it be feasible for the nuclear industry to develop a captive insurance
pool to pay for decommissioning funding shortfalls that result from !

premature decommissioning? :

|

| C.8 Our assumption is that the premature decommissioning referenced in this question ,

Iaddresses an economic decision by the utility to close the nuclear unit rather than a
catastrophic event. Additionally, rather than a captive insurance pool, a mutual |

| insurance pool is more appropriate. Given these assumptions, it is IP's opinion that )
this suggestion has merit. Factors affecting success would be the cost of l|

premiums, the effective date and structure of reregulation, Federal mandates, the f

| ability to recover the associated costs and the willingness of participants. |
!

C.9 If PUC or FERC oversight is either substantially limited or eliminated, are j

there any other options for financial assurance of decommissioning that the |
NRC should consider?

!

C.9 If PUC and FERC oversight were eliminated, financial assurance for i

decommissioning could be mandated at the Federallevel. j

D. Decommissioning Funding Assurance and a Federal Government Licensee j
i
l

D.1 A Federal Government licensee need only provide assurance in the form of a j
statement ofintent indicating that decommissioning funds will be obtained
when necessary. Does this fact or any other factors militate for or against
allowing Federal utility licensees to continue to use statements ofintent as the
method by which financial assurance for decommissioning is provided?

D.1 Although this requirement is not applicable to Illinois Power, IP believes that all
licensees should operate under the same requirements.

E. Status of Decommissioning Trust Fund

|

E.1 What real rate (s) of return should the NRC allow licensees to use as credit for
earnings on the decommissioning trust funds during the extended safe

|
storage period?

i E.1 The real retum should be determined by the gross, long-term, historical rates for

I the asset allocation employed adjusted by the long-term, historical inflation rate.

f
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E.2 What time period (s) should the NRC allow licensees to use in estimating the
| credit for earnings on the decommissioning trust funds during the extended

| safe storage period?

! E.2 The licensees should be allowed to use the time frames that have been submitted in
t

| their decommissioning plans for credit for earnings of decommissioning trust fund.

F. Reporting on the Status of Decommissioning Funds

F.1 What information should the NRC require to be included in the periodic
|

reporting requirements? ;

F.1 As stated in C.3d,10 CFR 140.15, " Proof of Financial Protection," and 140.16,
" Commission Review of Proof of Financial Protection," would be reviewed when a
license amendment transferring ownership or controlis sought. Until such time
that a utility would change ownership,50.75 requires that a licensee collect
sufficient funds for decommissioning. In addition, the Illinois Commerce
Commission currently requires that decommissioning fund status be reported
annually.

F.2 How should the NRC require licensees to report on the status of |
decommissioning funding?

F.2 This sliould be inspected at the same frequency that the Part 140 requirements are
|inspected.

In conclusion, Illinois Power believes that additional regulations, above what
already exist within the NRC, FERC and State PUCs is unnecessary. It is believed that
among the three agencies, suflicient regulatory requirements exist to insure safe operation
of nuclear power plants, that suflicient funds will be available for decommissioning and
that stranded costs will be addressed. ;

Sincerely yours,

l'

5 f._
Michael W. L on
Director-Licensing
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